Missouri  Attorney  General's  Opinions  - 1938 


Opinion 

Date 

Topic 

Summary 

1-38 

Feb  24 

BUILDING  AND  LOAN. 

Fund  for  withdrawal  must  be  divided  pro  rata  among  all  shareholder. 

The  "receipts"  used  in  Section  5604  means  net  receipts.  Pro  rata  share 
determined  from  amount  actually  due. 

1-38 

May  25 

Mr.  H.  D.  Allison 

WITHDRAWN 

1-38 

July  18 

ELECTIONS. 

Person  not  qualified  elector  unless  registered. 

1-38 

July  21 

ELECTION. 

Supplemental  opinion  on  election  opinion  dated  July  18,  1938. 

1-38 

Aug  10 

Mr.  H.  D.  Allison 

WITHDRAWN 

1-38 

Aug  19 

ELECTIONS. 

A voter  registered  in  a precinct  cannot  vote  therein  after  moving 
permanently  to  another  precinct. 

1-38 

Sept  21 

FEES. 

Constable  is  not  entitled  to  a fee  for  attending  court  in  a criminal  case 
on  a misdemeanor  before  a justice  of  the  peace. 

1-38 

Dec  23 

COUNTY  CLERKS. 

Section  11811,  as  amended.  Laws  of  Missouri,  1933,  page  370,  does 
not  provide  for  a definite  stated  salary  for  each  deputy  or  assistant 
county  clerk. 

3-38 

Feb  5 

SHERIFF. 

Sheriff  not  entitled  to  fees  for  mileage  in  making  investigations. 

3-38 

June 

14 

DEPOSITORIES. 

COUNTY 

DEPOSITORIES. 

BANKS  AND 

BANKING. 

County  depositories  required  under  Laws  of  Mo.,  1937,  p.  502,  to 
pledge  designated  assets  to  secure  public  funds,  and  giving  of  personal 
security  eliminated. 

3-38 

June 

24 

CRIMINAL  COSTS. 

State,  county  or  prosecuting  attorney  not  liable  for  costs  of  dismissal  of 
a felony  charge  in  a preliminary  either  by  prosecuting  attorney  or 
justice  of  the  peace. 

3-38 

Aug  8 

TAXATION. 

Newspaper  publishing  list  of  delinquent  lands  entitled  to  only  one  fee 
for  each  description  regardless  of  number  of  years'  taxes  due  against 

said  land. 

3-38 

Aug  23 

COURTHOUSE 

BONDS. 

By  cooperation  with  Federal  Government  County  Court  may  build 
courthouse  and  provide  jail  therein,  under  a courthouse  bond  issue. 

3-38 

Oct  5 

PROBATE  COURT. 

Records  may  be  photostated  and  bound  in  book.  Judge  entitled  to  fee. 

3-38 

Oct  24 

INHERITANCE  TAX. 

Where  a legatee  is  to  receive  his  legacy  tax  free,  the  inheritance  tax 
should  be  computed  upon  the  total  of  the  legacy  and  the  tax,  then 

deducted  therefrom  as  the  tax  is  to  be  considered  as  an  interest  in 

property. 

3-38 

Oct  25 

Mr.  E.  J.  Arnett 

WITHDRAWN 

4-38 

May  13 

UNEMPLOYMENT 

COMPENSATION 

COMMISSION. 

Where  can  headquarters  be  legally  located? 

5-38 

June 

20 

ADVERTISING. 

Construction  of  Section  4308  R.  S.  Missouri  1929. 

5-38 

July  13 

DEPUTY  COUNTY 

COLLECTOR. 

Need  not  be  twenty  one  years  of  age. 

5-38 

Sept  1 

Mr.  J.  Robert  Barton 

WITHDRAWN 

5-38 

Sept  21 

ELECTIONS. 

Pertaining  to  amounts  a representative  may  spend  for  election  under 

Section  10481  R.S.  Missouri  1929. 

6-38 

Apr  7 

SHERIFFS. 

SALARIES  AND  FEES. 

DUTIES. 

BOARD  OF 

EQUALIZATION. 

Sheriff  or  his  deputy  must  be  in  attendance  of  the  court  for  which  he 
claims  a fee  of  $3.00  per  day.  Sheriffs  in  counties  not  under  township 
organization  are  not  required  to  open  board  of  equalization,  and  are 
not  entitled  to  receive  three  dollars  per  day  while  board  is  in  session. 

6-38 

Apr  9 

ROADS  & BRIDGES. 

County  Court  may  not  draw  warrant  in  favor  of  overseer  of  districts 
under  Section  7868,  until  his  account  is  presented  and  audited  by 

Court. 

6-38 

May  10 

SCHOOLS. 

TEACHERS. 

RENEWAL  OF 

CERTIFICATE. 

Teachers'  certificates  maybe  renewed.  When? 

7-38 

Jan  28 

Hon.  Nat  W.  Benton 

WITHDRAWN 

7-38 

Jan  31 

COUNTIES. 

MATERIAL  RELIEF. 

Contracts  of  a county  beyond  statutory  powers  are  void. 

7-38 

Mar  23 

Mr.  Nat  W.  Benton 

WITHDRAWN 

8-38 

June  3 

CRIMINAL 

PROCEDURE. 

RECOGNIZANCE  OF 

WITNESS. 

JUSTICE  OF  THE 

PEACE. 

Recognizance  of  witnesses  taken  by  justice  of  the  peace  in  a felony 
case  should  be  for  appearance  of  witness  in  circuit  court  and  in  case 
such  witness  refuses  to  give  such  recognizance  and  is  committed,  he 
should  only  be  held  under  such  order  of  commitment  of  the  justice 
until  the  day  he  is  required  to  appear  in  circuit  court  after  which  time 
the  recognizance  for  appearance  should  be  required  by  the  circuit 

court. 

9-38 

May  4 

STATE  PURCHASING 

AGENT. 

No  authority  to  sign  contract  for  architectural  services  for  construction 
of  Missouri  Building  at  1939  New  York  World's  Fair. 

9-38 

June 

16 

STATE  PURCHASING 

AGENT. 

PURCHASE  OF 

SUPPLIES  ON  OPEN 

MARKET. 

APPROVAL  OF 

GOVERNOR. 

Purchasing  agent  should  have  the  approval  of  the  Governor  before 
purchasing  supplies  on  the  open  market  and  such  approval  should  be 
had  for  each  and  every  transaction. 

9-38 

June 

STATE  PURCHASING 

Right  to  dispose  of  property  owned  by  the  State  or  any  department 

30 

AGENT. 

thereof. 

9-38 

Aug  16 

Hon.  George  Blowers 

WITHDRAWN 

9-38 

Nov  28 

CRIMINAL  LAW. 

OBSCENE 

PUBLICATIONS. 

Section  4266  R.S.  Missouri  1929  Includes  publications  about  all  persons 
whether  real  or  Imaginary. 

10-38 

Jan  17 

INTOXICATING 

LIQUOR. 

Place  may  be  partitioned  so  as  to  constitute  two  premises,  thereby 
permitting  the  sale  of  Intoxicating  liquor  In  original  package  on  one 
premises  and  beer  by  the  drink  on  the  other,  under  certain  conditions. 

10-38 

Jan  19 

INTOXICATING 

LIQUOR. 

Supervisor  may  disregard  corporate  fiction  and  refuse  license  to 
president  and  principal  holder  of  stock,  when  corporation's  license  had 
been  previously  revoked. 

10-38 

Jan  25 

INTOXICATING 

LIQUOR. 

No  one  can  sell  Intoxicating  liquor  without  first  having  obtained  a 

license. 

10-38 

Feb  2 

PARK  BOARD. 

APPROPRIATIONS. 

Personal  services  may  be  paid  out  of  appropriations  for  labor, 
maintenance  and  repairs. 

10-38 

Feb  7 

SCHOOLS. 

May  consolidated  school  district  extend  boundaries  to  take  In  part  of 
consolidated  district  In  another  county. 

10-38 

Mar  2 

Hon.  F.C.  Bollow 

WITHDRAWN 

10-38 

Mar  18 

PROSECUTING 

ATTORNEYS. 

COUNTY  COURTS. 

Prosecuting  Attorney,  and  — the  County  Court,  controls  county 
litigation. 

10-38 

June  2 

APPROPRIATION. 

BOARD  OF 

PHARMACY. 

INVESTIGATING 

COMMITTEE. 

EXPENSES  OF,  HOW 

PAID. 

Expenses  of  Investigating  committee  of  board  of  pharmacy  should  be 
paid  out  of  appropriation  to  the  Governor  for  that  purpose  under  Laws 
of  Missouri,  1927,  found  at  page  17. 

10-38 

June 

21 

CONSERVATION 

COMMISSION. 

Authorized  to  spend  purchase  money  on  Big  Oak  Tree  State  Park. 

10-38 

July  8 

TAXATION  AND 

REVENUE. 

(1)  Park  superintendents  who  operate  concessions  in  state  parks  with 
permission  of  the  State  Park  Board  must  collect  sales  tax.  (2)  State 

Park  Board  charging  camp  fees  in  state  parks  for  reimbursement  of 
wood  used  by  campers  is  not  liable  for  sale  tax. 

10-38 

July  8 

Hon.  1.  T.  Bode 

WITHDRAWN 

10-38 

Sept  14 

DEAD  AMINALS- 

REMOVAL  OF. 

A trucker  is  not  liable  for  the  hauling  of  swine  which  are  dead  of 
disease  under  Sec.  12786,  R.  S.  Mo.  1929. 

10-38 

Sept  15 

STATE  PARK  BOARD. 

State  Park  Board  must  deposit  fees  and  other  income  in  the  State 
Treasurer's  Office  and  cannot  disburse  money  that  has  not  been 
appropriated  to  that  department. 

10-38 

Oct  21 

CRIMINAL  COSTS. 

Criminal  Clerk  should  issue  execution  at  the  end  of  the  term  against 
parolee  who  is  not  protected  by  the  insolvency  act. 

10-38 

Nov  19 

Mr.  Wallace  1.  Bowers 

WITHDRAWN 

10-38 

Nov  21 

LIQUOR  CONTROL. 

Corporation  composed  of  retail  dealers  may  not  act  as  purchasing 
agent  on  behalf  of  its  members.  Liquor  traffic  can  only  be  engaged  in, 
in  the  manner  provided  by  law. 

10-38 

Dec  20 

COUNTY  BUDGET 

ACT. 

(1)  Classes  should  be  paid  in  order  of  their  priority;  (2)  Section  12140, 

R.  S.  1929,  should  be  considered  in  payment  of  warrants;  (3) 
Constitutionality  of  the  Budget  Law. 

11-38 

Feb  4 

LOTTERIES- 

DRAWINGS. 

11-38 

May  5 

TAXATION. 

Definition  of  Taxpayer. 

11-38 

May  13 

OPTOMETRY. 

Restoration  of  expired  license  must  be  made  when  statutory  fee  for 

same  be  tendered. 

11-38 

July  19 

OFFICERS. 

Committee  appointed  by  the  Governor  to  supervise  mixing  and 
distribution  of  poison  bait  for  insects  are  not  officers  or  agents  of  the 
state  and  hence  not  immune  from  liability  for  tort. 

11-38 

Sept  28 

ELECTIONS. 

Residence  is  a matter  of  intention. 

12-38 

Jan  8 

BALLOT  TITLES. 

For  constitutional  amendments  to  be  submitted  November  Election 

1938,  for  Senate  Joint  and  Concurrent  Resolutions  (1)  No.  3 - 
Compensation  of  members  of  General  Assembly;  (2)  No.  6 - Reelection 
of  State  Treasurer  as  own  successor;  (3)  No.  7 - special  tax  for  support 
of  county  hospitals. 

12-38 

Jan  14 

BALLOT  TITLES. 

For  Constitutional  Amendment  of  Article  IV,  Section  47  for  Joint  and 
Concurrent  Resolutions  Nos.  2 and  3,  pertaining  to  pensions  or 
assistance  to  persons  over  sixty-five  years  of  age,  to  be  submitted  at 

November  Election,  1938. 

12-38 

Jan  21 

COUNTY  COURTS. 

May  take  possession  of  rooms  vacated  by  prosecuting  attorney  and 
may  require  personal  property  of  county  to  be  returned  to  the 

courthouse. 

12-38 

Feb  7 

NEWSPAPERS. 

If  newspaper  moves  from  one  town  to  another  in  a different  county,  in 
order  to  qualify  for  public  advertisements,  it  must  be  published 
regularly  for  a period  of  three  years  or  more  at  its  last  location. 

12-38 

Feb  21 

NOTARY  PUBLIC. 

NOTARY  PUBLIC  MAY 

HOLD  ONE 

COMMISSION  AT  A 

TIME. 

Only  one  notary  public  commission  may  be  issued  to  a person  during 
any  one  four-year  period. 

12-38 

July  8 

CONSTITUTIONAL 

AMENDMENT. 

Ballot  title. 

12-38 

July  11 

BALLOT  TITLE. 

For  Constitutional  Amendment  to  Article  X,  Constitution,  providing  plan 
of  assessment,  valuation  and  taxation;  appropriating  bond  money; 
prohibiting  local  property  tax  on  motor  vehicles;  providing  State 
maintained  school  system. 

12-38 

July  12 

BALLOT  TITLE. 

For  constitutional  amendment  repealing  Section  10,  Article  IX,  of 
Constitution,  and  enacting  new  section  in  lieu  thereof,  providing 

Sheriffs  and  Coroners  may  be  eligible  to  succeed  themselves  in  office. 

12-38 

Aug  19 

BALLOT  TITLE. 

For  Constitutional  Amendment  amending  Article  IV  by  addition  of 

Section  44aa. 

12-38 

Nov  21 

COUNTY  OFFICES. 

Tenure  of  office  of  persons  appointed  to  fill  various  offices;  tenure 
when  elected  to  fill  unexpired  term. 

12-38 

Dec  21 

MOTOR  VEHICLES. 

Municipal  courts  are  not  required  to  report  violations  of  city  ordinances 

in  reference  to  motor  vehicles  to  the  Commissioner  of  Motor  Vehicles. 

12-38 

Dec  30 

SCHOOLS. 

(1)  In  district  having  average  daily  attendance  of  less  than  10,  Board  of 
Education  has  authority  to  provide  for  transportation  of  pupils  to 
another  district;  (2)  such  closing  of  school  and  transportation  of  pupils 

to  another  district  does  not  cause  a forfeiture  of  the  district's 

corporate  existence. 

13-38 

Mar  7 

TAXATION  AND 

REVENUE. 

1.  Interpretation  of  Section  9950,  Senate  Bill  #94,  as  to  compromise  of 

taxes. 

2.  Redemption.  Resale. 

13-38 

Mar  14 

TAXATION. 

COUNTY  COURT. 

REFUNDING  ILLEGAL 

Moneys  collected  from  illegal  taxes  levied  may  be  refunded  by  the 
county  court  only  when  such  tax  money  is  either  in  the  county  treasury 
or  under  the  control  of  the  county  court. 

LEVIES. 

13-38 

Mar  23 

TAXATION. 

Redemption  resale  made  to  highest  bidder.  Sale  thereunder 
extinguishes  the  tax  lien  for  all  taxes  for  which  the  third  sale  was 

enforced. 

13-38 

Aug  17 

LIQUOR  CONTROL 

ACT. 

BUILDINGS  USED  AS 

PLACES  OF  RELIGIOUS 

WORSHIP. 

Buildings  used  by  various  religious  denominations  for  religious  worship 
which  denominations  do  not  have  managing  boards  to  manage  such 
buildings,  are  not  buildings  regularly  used  as  places  of  religious 
worship,  as  provided  in  Sec.  44-a-14,  Laws  of  Mo.  1935,  p.  285. 

13-38 

Dec  21 

SCHOOL. 

Debts  contracted  in  excess  of  anticipated  revenue  are  void;  revenue  for 
one  you  cannot  be  used  to  pay  debts  of  subsequent  year  and  treasure 
is  liable  if  he  pays  warrant  of  prior  year  out  of  subsequent  years 

revenue. 

14-38 

Sep  19 

COUNTY  COURTS. 

County  court  must  pay  publication  of  county  financial  report  when 
compiled  according  to  law. 

14-38 

Sep  28 

TAXATION. 

REDEMPTION  - 

PARTIAL. 

REDEMPTION 

PRORATED  BY 

COUNTY  COLLECTOR. 

County  collector  proportions  the  part  of  tax  that  shall  be  paid  in 
redeeming  part  of  land  sold  for  taxes. 

14-38 

Dec  9 

OFFICERS. 

The  office  of  mayor  of  the  city  of  the  fourth  class  and  the  office  of 
presiding  judge  of  the  county  court  may  not  at  the  same  time  be  held 
by  one  person.  The  acceptance  of  the  latter  office  will  forfeit  the 

former. 

15-38 

Jan  6 

CRIMINAL  LAW. 

MASTER  AND 

SERVANT. 

MOTOR  TRUCK  LAW 

VIOLATIONS. 

Owner  of  motor  buses  liable  to  punishment  for  violation  of  criminal 
laws  by  drivers  when  such  act  is  done  under  the  employer's  command 
and  within  the  scope  of  his  employment  and  done  for  the  employer  by 
his  knowledge  and  consent. 

15-38 

Apr  20 

MOTOR  VEHICLES. 

"Homemade"  trailers  must  obtain  a distinguishing  number  from  the 
Secretary  of  State  in  compliance  with  Section  7781,  R.S.  Mo.  1929. 

15-38 

July  07 

B.M.  Casteel 

WITHDRAWN 

15-38 

Sep  2 

CITIES. 

May  not  erect  buildings  with  the  primary  object  of  renting  same  when 
completed. 

15-38 

Sep  20 

MOTOR  VEHICLES. 

Finance  company,  under  chattel  mortgage  with  provision  of  power  for 
sale,  can  repossess  without  filing  suit. 

15-38 

Nov  18 

COUNTY  TREASURER. 

Treasurer  appointed  under  Section  12130,  Laws  of  Mo.  1937,  p.  425, 

will  hold  office  until  January  1,  1939,  or  until  his  successor  is  elected 
and  qualified. 

16-38 

Feb  7 

SCHOOLS. 

Notice  to  change  school  district  boundaries  and  persons  qualified  to 

vote. 

16-38 

Feb  10 

TAXATION. 

County  liable  under  Section  9952b,  Laws  of  Missouri  1935,  p.  403,  for 
the  expenses  of  printing  delinquent  lists  of  lands  and  lots  even  though 
they  fail  to  sell  at  the  collector's  sale  in  November. 

16-38 

Mar  15 

CITIES  OF  THIRD  AND 

FOURTH  CLASS. 

City  may  convey  park  property  to  a school  district  without  a vote  of 
the  people  providing  the  park  property  is  not  conveyed  to  the  city  by 

dedication. 

16-38 

Mar  30 

FISH  AND  GAME. 

GIGGING. 

When  and  what  specie  of  fish  may  be  gigged,  speared,  etc. 

16-38 

Apr  6 

LOTTERY. 

"Pay  Nights"  and  similar  schemes  of  awarding  money  in  envelopes 

handed  to  customers  of  theaters. 

16-38 

Apr  21 

COUNTY  CLERK. 

Clerk's  duty  to  total  columns  of  taxable  property  on  Assessor's  books 
under  Sections  9800-9805,  R.S.  Missouri,  1929. 

16-38 

Apr  23 

SCHOOLS. 

District  may  not  pay  bonus  to  teacher  when  said  bonus  is  not  provided 
by  contract. 

16-38 

May  12 

SCHOOLS. 

Meaning  of  the  word  "majority"  in  electing  School  Directors  or  voting 
on  propositions. 

16-38 

May  18 

TAXATION. 

County  court  must  make  a levy  under  Section  7890,  R.  S.  Mo.  1929. 
Moneys  derived  from  levy  under  said  section  should  not  be  placed  in 
the  budget  but  should  be  disbursed  according  to  the  terms  of  the 

statute. 

16-38 

July  1 

HEALTH. 

Persons  violating  rules  promulgated  in  accordance  with  provisions  of 

Art.  1,  Chap.  52,  R.  S.  Mo.  1929,  relating  to  the  public  health  are  guilty 

of  a misdemeanor. 

16-38 

Aug  20 

TAXATION. 

BANKS  AND 

BANKING. 

FRANCHISE  TAX 

PREFERRED  STOCK 

HELD  BY  RFC. 

Preferred  stock  of  a bank  owned  by  the  Reconstruction  Finance 
Corporation  constitutes  a part  of  the  capital  structure  of  such  bank 
upon  which  the  franchise  tax  may  be  based. 

16-38 

Sep  20 

TAXATION. 

DELINQUENT  LANDS. 

ADVERTISEMENT. 

Delinquent  lands  may  not  be  sold  for  taxes  to  the  highest  bidder  at  the 
third  time  they  are  offered  for  sale  unless  they  have  been  properly 
advertised  at  the  first  and  second  sales  in  which  they  are  offered. 

16-38 

Oct  3 

TAXATION. 

County  collector,  by  mandamus,  can  be  compelled  to  accept  a warrant 

for  taxes  for  the  same  year. 

16-38 

Oct  12 

CRIMINAL  COSTS. 

State  not  liable  for  cost  of  hospitalization  of  persons  committing 

crimes. 

16-38 

Dec  22 

PROSECUTING 

ATTORNEYS. 

SALES  TAX  LAWS. 

Prosecuting  attorney,  under  Sales  Tax  Act,  not  entitled  to  fee  for 
Instituting  and  prosecuting  suits  for  collection  of  delinquent  sales  tax. 

18-38 

May  2 

PENAL  INSTITUTIONS. 

A boy  convicted  while  under  17  years  of  age  cannot  be  transferred  to 
Algoa,  and  If  a fugitive,  sheriff  Is  entitled  to  fees  for  returning  to  the 
Missouri  Training  School  for  Boys. 

18-38 

Aug  25 

ELECTIONS. 

PROXIES. 

COUNTY 

COMMITTEES. 

Proxies  can  be  voted  In  county  committee  meeting.  Majority  of 
committee  members  necessary  to  constitute  quorum  to  transact 

business. 

19-38 

Feb  11 

Mr.  Roy  Coyne 

WITHDRAWN 

19-38 

Feb  24 

ELECTIONS. 

Four  questions  on  registration  and  elections  In  cities  of  30,000  to 

80,000  population  (Joplin). 

19-38 

Aug  8 

ELECTIONS. 

PRIMARY. 

Party  representatives  appointed  under  Section  10270,  R.  S.  1929,  not 
entitled  to  be  paid  as  election  judges  out  of  the  county  treasury. 

19-38 

Aug  12 

TAXATION. 

County  Board  of  Equalization  or  State  Tax  Commission  may  raise  the 
assessment  on  the  valuation  of  real  property. 

19-38 

Oct  13 

TAXATION. 

City  property  to  use  of  hospital  Is  taxable,  but  hospital  property  used 
for  charity  Is  tax  exempt  In  limited  acreage. 

20-38 

Jan  25 

LABOR. 

Commissioner  of  Labor  and  Industrial  Inspection  without  authority  to 
make  Inspection  of  schools  conducting  manual  training  courses  by  the 
use  of  machinery. 

20-38 

Feb  17 

LABOR 

COMMISSIONER. 

(1)  City  sanitariums,  city  hospitals  etc.,  classed  as  public  Institutions 
within  meaning  of  Section  13210,  R.S.  1929;  (2)  Commissioner  has  no 
jurisdiction  to  make  Inspection  of  female  employees  In  federal,  state, 
city,  county  offices  or  on  election  boards. 

20-38 

Feb  24 

LABOR 

COMMISSIONER. 

Section  13218,  R.  S.  Mo.  1929,  does  not  give  Commissioner 
authorization  to  make  Inspections  of  radio  broadcasting  stations. 

20-38 

Mar  4 

LABOR  DEPARTMENT. 

License  required  of  furniture  manufacturers  making,  remaking  or 
renovating  bedding  when  designed  for  sleeping  or  reclining  purposes. 

20-38 

Mar  4 

AGRICULTURE. 

TIME. 

The  time  within  which  an  act  Is  to  be  done  Is  computed  by  excluding 
the  first  day  and  Including  the  last. 

20-38 

Mar  15 

LABOR. 

Sale  of  products  produced  by  persons  under  18  years  of  age  when 

employed  by  parent  or  guardian,  are  exempt  from  the  provisions  of  the 
Laws  of  Missouri,  1937,  page  196. 

20-38 

Apr  7 

DEPARTMENT  OF 

AGRICULTURE. 

Proclamation  made  by  Governor  Caulfield  on  March  4th,  1932  In 
reference  to  rules  and  regulations  of  shipment  of  hogs  within  the  state 
of  Missouri,  Is  no  longer  In  effect. 

20-38 

Apr  19 

SCHOOLS. 

DIRECTORS. 

QUALIFICATIONS. 

TAXPAYERS. 

The  person  who  Is  qualified  to  vote  at  a school  meeting  may  be  elected 
as  a director  of  the  school  board  of  such  district  provided  he  has  paid 
taxes,  real  and  personal.  In  any  county  In  the  State  of  Missouri  within 
the  previous  year. 

20-38 

Apr  26 

TAXATION. 

SALES  TAX. 

JURISDICTION  OF 

STATE  OF  MISSOURI 

OVER  GOVERNMENT 

PROPERTY. 

State  of  Missouri  has  no  jurisdiction  over  sales  of  tangible  personal 
property  belonging  to  the  United  States. 

20-38 

May  6 

COUNTY  CLERKS. 

FEES. 

Clerk  not  entitled  to  charge  fee  for  certifying  under  seal  document  not 
required  by  statute  to  be  certified.  Clerk  receives  no  compensation  for 
making  "personal  delinquent  list"  Into  "back  tax  book". 

20-38 

Aug  13 

CORONER'S  INQUEST. 

Jury  must  be  summoned  by  constable  In  the  township  where  the  body 

Is  found,  unless  constable  Is  unable  to  perform  the  duty. 

20-38 

Sep  21 

BOARD  OF 

AGRICULTURE. 

State  Veterinarian  may  make  rules  and  regulations  for  the  prevention 
of  spreading  of  contagious  and  Infectious  diseases  among  cattle, 
horses  and  hogs. 

20-38 

Dec  15 

PROBATE  CLERKS. 

A probate  clerk  may  not  act  as  an  attorney  In  fact  for  surety  companies 
and  sell  bonds  to  representatives  of  persons  and  estates  which  are  In 

his  court. 

21-38 

Feb  1 

ATHLETIC 

COMMISSION. 

Shall  collect  5%  of  all  the  gross  receipts  of  every  boxing,  sparring  or 
wrestling  exhibition  held. 

21-38 

Feb  12 

ESCHEAT. 

When  proceedings  may  be  Instituted  to  escheat  property  to  the  State 

of  Missouri. 

21-38 

Feb  25 

TOWNSHIP 

ORGANIZATION. 

Annual  statement  required  to  be  made  by  Section  8170  should  cover 
preceding  fiscal  year. 

21-38 

Feb  26 

LIQUOR  CONTROL. 

City  may  not  suppress  or  prohibit  the  sale  of  Intoxicating  liquor  within 

Its  limits.  Applicant  otherwise  qualified  cannot  be  denied  city  permit 
merely  because  city  does  not  desire  liquor  sold. 

21-38 

Mar  18 

AGRICULTURE. 

Validity  of  Regulation  "C",  Missouri  Insect  Pest  and  Plant  Disease  Law. 

21-38 

Apr  12 

SCHOOL  DISTRICTS. 

Has  the  Board  of  Directors  of  a Consolidated  District  the  solo  power  to 

select  school  sites  and  can  such  power  be  exercised  arbitrarily. 

21-38 

May  18 

CORONERS. 

JUSTICES  OF  THE 

PEACE. 

In  the  absence  of  the  coroner,  any  justice  of  the  peace  or  judge  or 
justice  of  some  court  of  the  proper  county  may  perform  all  duties 
enjoined  on  coroner. 

21-38 

Aug  5 

CRIMINAL 

PROCEDURE. 

JUSTICES  OF  THE 

PEACE. 

APPEALS. 

Justice  of  the  Peace  may  not  quash  Information.  State  may  not  appeal 
from  ruling  of  Justice  of  the  Peace,  but  may  by  writ  of  certiorari  to  the 
Circuit  Court  have  such  record  quashed. 

21-38 

Aug  10 

CRIMINAL 

PROCEDURE. 

COMPLAINING 

WITNESS. 

Any  person  who  Is  competent  to  testify  as  a witness  against  the 
defendant  may  sign  a complaint  upon  which  Information  may  be  filed. 

21-38 

Oct  3 

SCHOOLS 

TRANSPORTATION. 

School  bus  of  Public  school  district  may  pick  up  school  children  In  any 
rural  districts  thru  which  the  bus  route  passes. 

21-38 

Dec  7 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Prosecution  for  violation  of  commission  regulations,  when 
misdemeanor,  must  be  In  township  where  offense  was  committed. 

22-38 

Aug  23 

TOWNSHIP  OFFICES. 

CANDIDATES. 

ELECTIONS. 

Candidates  for  township  offices  and  committeemen  and 
committeewomen  not  required  to  pay  fee  for  filing  declaration  papers. 

23-38 

Jan  20 

JURY  SCRIP. 

SCRIP  RECEIVED  IN 

PAYMENT  OF  TAXES 

WHEN. 

Jury  scrips  are  not  receivable  In  payment  of  taxes  for  any  year  other 
than  that  for  which  same  are  Issued.  Jury  scrip  payable  out  of  the 
funds  of  the  year  of  Issuance. 

23-38 

Feb  12 

COUNTY  BUDGET. 

Bills  for  county  for  1937,  may  now  be  paid  out  of  funds  of  1937 
revenue.  In  accordance  with  priority  of  classes  as  budgeted  by  county 
for  year  1937. 

23-38 

Aug  20 

ELECTIONS. 

Defeated  candidates  In  primary  elections  must  file  statements  of 
expenses  In  accordance  with  Section  10482,  R.S.  1929.  Successful 
candidates  In  primary  must  also  file  statements  within  30  days  after 
primary. 

23-38 

Aug  23 

SCHOOLS. 

School  district  does  not  lose  building  on  land  formerly  used  for  school 
purposes  by  the  mere  fact  of  nonuser,  and  same  does  not  revert  with 
the  land  to  the  original  owner. 

24-38 

Apr  18 

INSURANCE. 

MAKING  AND 

CAUSING  TO  BE 

The  statement  that  the  "State  of  Missouri  guarantees  Insurance"  Is 
untrue  and  persons  making  and  causing  to  be  published  such 
statements  violates  the  provisions  of  Section  4308,  R.S.  Mo.  1929,  and 

PUBLISHED  UNTRUE 

STATEMENTS. 

is  liable  for  the  penalties  imposed  therein. 

24-38 

Apr  27 

CITIES  OF  FIRST 

CLASS. 

Construction  of  word  "revenue"  in  Sec.  6369,  R.  S.  Mo.  1929. 

24-38 

July  29 

COUNTY  TREASURER. 

BONDS. 

If  County  Treasurer  elects  to  give  surety  bonds  and  County  Court 
accepts  same,  the  premiums  are  to  be  paid  by  the  County  Court. 

25-38 

Mar  7 

COUNTY  OFFICERS. 

Prosecuting  Attorney  may  tender  resignation  to  the  Governor. 

26-38 

Mar  25 

CONTRACTS. 

STATE  OFFICE 

BUILDING. 

Contract  may  be  amended  to  permit  a retention  of  10%  on  payments 
to  the  contractor  on  monthly  estimates. 

26-38 

Mar  25 

POLL  TAX. 

What  poll  tax  may  be  levied  and  collected  in  counties  under  township 
organization. 

26-38 

Oct  3 

PENITENTIARY. 

Measure  of  punishment  upon  conviction  as  habitual  criminal. 

26-38 

Oct  24 

CITIZENSHIP. 

A defendant  does  not  lose  his  citizenship  even  though  convicted  of  a 
felony,  if  the  punishment  is  a jail  sentence  or  fine;  if  the  court  paroles 
him  he  is  restored  to  citizenship  rights  under  Section  3820,  R.  S.  1929. 

26-38 

Nov  2 

ROADS  AND  BRIDGES. 

Special  road  district  cannot  make  claim  and  receive  funds  on  a general 
levy  of  fifty  cents  on  the  $100.00  valuation  unless  the  levy  is  made 
under  Section  7890  R.S.  Mo.  1929. 

27-38 

Jan  4 

CIRCUIT  CLERK  AND 

EX-OFFICIO 

RECORDER. 

Cannot  retain  fees  set  out  in  Section  3248  R.S.  Missouri,  1929,  in 
addition  to  salary. 

27-38 

Mar  3 

STATE  BUDGET 

DEPARTMENT. 

Charles  F.  Carter  not  entitled  to  back  pay  for  services  as  Chief  Clerk. 

27-38 

Apr  1 

TAXATION. 

Trustees  must  pay  the  annual  corporation  franchise  tax  to  this  state 
when  such  receivers  or  trustees  are  operating  the  business  of  the 
corporation  which  is  undergoing  a reorganization  under  the  provisions 
of  the  Bankruptcy  Act. 

27-38 

May  26 

COUNTY  CLERK. 

DUTY  OF  DRAWING 

WARRANTS  ON 

ILLEGAL  DEMANDS. 

COUNTY  COURTS 

NUNC  PRO  TUNC 

ENTRIES. 

County  clerk  should  not  draw  warrant  on  claim  illegally  allowed  by 
county  court,  providing  he  has  knowledge  of  such  illegal  allowance. 
County  court  not  authorized  to  make  nunc  pro  tunc  entries  unless 
there  is  some  record  upon  which  to  base  such  order. 

27-38 

July  11 

INTOXICATING 

LIQUOR. 

Interpretation  of  Section  44-a-9,  page  283,  Laws  of  Missouri,  1935. 

27-38 

July  23 

TAXATION. 

Freight  depot  of  a Railroad  not  used  by  the  Railroad  Company  but 
leased  to  private  company  should  be  assessed  locally  for  taxes. 

27-38 

July  29 

Hon.  Melvin 

Englehart 

WITHDRAWN 

27-38 

Oct  15 

Clarence  Evans 

WITHDRAWN 

27-38 

Dec  5 

SCHOOLS. 

The  entire  fund  of  a school  district  which  has  been  placed  in  a "general 
fund"  if  any  surplus  remains  at  the  close  of  the  year,  should  be 
distributed  according  to  the  original  amounts  which  should  have  been 
placed  in  the  various  funds  under  Section  9312,  R.  S.  Mo.  1929. 

27-38 

Dec  16 

TAXATION. 

COSTS  OF  SALE  FOR 

DELINQUENT  TAXES. 

Under  the  delinquent  tax  laws  prior  to  the  Jones-Munger  Act,  a county 
court  is  not  authorized  to  pay  for  the  costs  of  publication  of  lands  sold 
for  delinquent  taxes. 

27-38 

Dec  29 

SCHOOLS. 

(1)  Annual  school  meeting  under  Section  9283,  R.  S.  1929,  may  be 
extended  until  six  o'clock  on  the  day  of  the  election  to  enable  all 
patrons  of  district  to  participate  therein;  (2)  Under  Section  9289,  R.  S. 
1929,  no  member  of  the  board  shall  receive  any  compensation  for 
performing  duties  of  a director. 

28-38 

June 

BANKS  & BANKING. 

Court  orders  in  sales  of  real  estate  of  banks  in  liquidation,  need  not  be 

21 

LIQUIDATIONS. 

recorded  in  counties  where  liquidation  is  being  had. 

28-38 

Sep  6 

SCHOOLS  AND 

WARRANTS. 

School  warrants  may  be  issued  up  to  the  amount  of  the  anticipated 
revenue  for  the  year  in  which  such  warrant  is  issued  and  not  in  excess 

thereof. 

29-38 

Feb  21 

APPROPRIATIONS. 

STATE  CANCER. 

HOSPITALS. 

State  Cancer  Commission  may  expend  funds  to  establish  hospitalization 
for  Cancer  patients  prior  to  construction  of  State  Cancer  Hospital. 

29-38 

Apr  12 

CITIES. 

No  person  under  the  age  of  twenty-five  years  may  be  elected  to  the 
council  of  a city  of  a third  class. 

29-38 

Sep  13 

SCHOOLS. 

AUTHORITY  OF 

DIRECTORS  TO  ISSUE 

COMMERCIAL  PAPER. 

School  directors  are  only  authorized  to  issue  warrants  as  provided  by 
statute  and  are  not  authorized  to  issue  commercial  paper  for  payment 
of  erection  of  school  buildings.  Directors  are  not  authorized  to  issue 
warrants  in  anticipation  of  revenue  for  any  year  except  the  current 

year. 

29-38 

Oct  13 

CERTIFIED  PUBLIC 

ACCOUNTANT. 

Styling  himself  C.P. A.  is  a personal  privilege  granted  under  Chapter  110, 
R.S.  Mo.  1929,  and  cannot  be  used  to  style  non-resident  partners  or 

non-resident  firms  or  individuals. 

30-38 

Jan  24 

Elbert  L.  Ford 

WITHDRAWN 

30-38 

Apr  27 

FISH  AND  GAME. 

Game  fish  taken  from  waters  of  another  State  can  be  sold  in  Missouri 

(Section  8275) 

30-38 

Sep  9 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLES. 

Motor  vehicles  transporting  cotton  and  cotton  seed  from  gin  to  original 
market  or  warehouse  which  Is  still  the  property  of  the  producer  are 
exempt  from  registering  with  the  P.S.C.  as  contract  haulers  under 

Section  5265. 

30-38 

Sep  28 

MOVIE  QUIZ 

CONTEST. 

LOTTERY. 

Movie  quiz  contest  constitutes  a lottery. 

30-38 

Dec  29 

CHIROPRACTIC. 

Right  to  revoke  licenses  by  the  State  Board. 

32-38 

Feb  21 

LIQUOR  CONTROL. 

Club  holding  3.2  percent.  Members  thereof  may  not  store  Intoxicating 
liquor  In  lockers  on  premises. 

32-38 

May  7 

CORONER. 

It  Is  the  duty  of  the  coroner  to  have  witnesses  subscribe  to  transcript 
of  testimony  given  In  a coroner's  Inquest. 

33-38 

Jan  11 

MOTOR  VEHICLES. 

Power  of  St.  Louis  Police  to  make  arrests  for  displaying  Illegal  tags  on 
motor  vehicles  and  changing  number  on  motor  block. 

33-38 

Jan  21 

HABEAS  CORPUS. 

CERTIORARI. 

Certiorari  will  not  lie  to  review  the  circuit  court's  order  granting  ball  In 
habeas  corpus  matters,  there  being  no  jurisdictional  question  Involved. 

33-38 

Feb  18 

MOTOR  VEHICLES. 

Finance  companies  have  the  right  to  hold  certificate  of  title  belonging 
to  dealers  and  Individuals  and  dealers  are  compelled  to  have  certificate 
of  title  In  possession. 

33-38 

Aug  30 

INSURANCE. 

WORKMEN'S 

COMPENSATION. 

COMMISSION. 

Policies  written  by  companies  writing  policies  known  as  excess 
aggregate  policies,  catastrophe  excess  policies  and  stop  loss  policies, 
under  supervision  and  control  of  the  Insurance  Department  and 
Workmen's  Compensation  Commission. 

33-38 

Oct  4 

WORKMEN'S 

COMPENSATION 

COMMISSION. 

Commission  has  no  authority  under  the  statute  to  destroy  permanent 

records  In  Its  office. 

34-38 

May  31 

INSURANCE. 

Stipulated  premium  company  may  not  amend  charter  as  burial  society 
by  resolution. 

35-38 

Feb  8 

ELECTIONS. 

ABSENTEE  BALLOTS. 

BALLOTS. 

COUNTY  CLERK. 

DEPUTY  COUNTY 

CLERK. 

County  clerk  has  authority  to  appoint  deputy  county  clerk  to  Issue 
absentee  ballots  only  at  county  clerk's  office  at  county  seat. 

35-38 

Feb  8 

ASSAULT. 

Mere  words  or  solicitation  not  sufficient  to  constitute  assault  with 

Intent  to  rape. 

35-38 

Feb  17 

G.  Derk  Green 

WITHDRAWN 

35-38 

Mar  15 

ELECTIONS. 

1.  Section  10313  Interpreted  to  Include  persons  uninstructed  who 
request  aid  In  marking  their  ballots  as  well  as  persons  who  cannot  read 
and  write  and  are  physically  unable  to  cast  their  ballot.  2.  Persons 
making  the  oath  provided  for  In  Section  10313  can  Inform  election 
judges  In  any  manner  he  chooses  how  he  wants  his  ballot  prepared. 

35-38 

Mar  19 

ELECTIONS. 

Section  10313,  R.S.  1929,  construed.  The  words  "declare  under  oath" 
do  not  require  the  elector  to  sign  an  oath.  He  may  take  It  orally. 

35-38 

Apr  13 

LOTTERIES. 

Money  Quest  NIte. 

35-38 

Apr  20 

NARCOTICS. 

STATE  BOARD  OF 

HEALTH. 

A physician  administering  and  dispensing  narcotic  drugs  shall  keep  a 
record  as  Is  required  by  the  Federal  Narcotic  Law,  otherwise  such 
physician  violates  state  law. 

35-38 

Apr  29 

LOTTERIES. 

Money  Quest  NIte. 

35-38 

Apr  30 

TAXATION  AND 

REVENUE. 

1.  Proper  officer  of  City  of  St.  Louis  may  not  reinstate  a delinquent  tax 
bill  which  has  been  voluntarily  paid,  where  such  payment  was  shown  to 
have  been  made  by  the  record.  2.  Such  officer  should  not  accept 
payment  of  delinquent  taxes  on  lot  on  which  such  taxes  have  been 
duly  paid.  But  when  another  payment  for  taxes  on  the  same  lot  was 
voluntarily  made  said  officer  cannot  make  a refund  therefor. 

35-38 

May  20 

TAXATION. 

Persons  living  within  a city  are  subject  to  a city  tax  on  the  personal 
property  on  his  farm  which  Is  outside  of  the  city  limits.  Persons  living 
outside  of  the  city  limits  are  not  subject  to  a city  tax  on  the  personal 
property  portion  of  his  business  such  as  Ice  boxes,  etc. 

35-38 

June 

15 

SCHOOL  BOARDS. 

Right  of  board  of  directors  to  control  use  of  school  building. 

35-38 

Aug  16 

DEPARTMENT  OF 

AGRICULTURE. 

No  authority  to  borrow  money  from  the  R.F.C. 

35-38 

Aug  24 

BENEVOLENT 

CORPORATIONS. 

A vigilant  society  or  association  Is  not  a benevolent  organization. 

35-38 

Sep  8 

MUNICIPAL 

CORPORATIONS. 

FOURTH  CLASS 

CITIES. 

Qrdinances  may  be  passed  without  being  read  three  times.  Does  not 
require  unanimous  vote  to  suspend  the  rules. 

35-38 

Sep  13 

LOTTERY. 

Distribution  of  chances  by  merchants. 

35-38 

Oct  4 

MOTOR  VEHICLES. 

Lessee  for  more  than  ten  days  required  to  obtain  certificate  of 
registration  and  license  plates  even  though  car  had  been  leased 

before. 

35-38 

Oct  31 

PAROLES. 

Paroled  persons  who  have  received  final  discharge  are  eligible  for 
public  office. 

35-38 

Dec  29 

TAXATION. 

FIXING  THE  LEVY  BY 

THE  COUNTY  COURT. 

The  levy  for  taxes  made  by  the  county  court  should  only  be  in  an 
amount  sufficient  to  raise  the  desired  funds.  Any  levy  in  excess  of  that 

amount  is  void  to  the  extent  in  which  it  is  excessive. 

36-38 

Jan  11 

COUNTY  COLLECTOR. 

Cannot  accept  payment  of  general  taxes  and  exclude  district  water  tax. 

36-38 

July  25 

ELECTIONS. 

1.  Candidate  for  office  of  county  clerk  need  not  be  a taxpayer. 

2.  Candidate  eligible  for  township  office  even  though  kept  partially  at 
county  expense  in  private  home. 

3.  Inmates  of  Tubercular  Hospital  at  Mount  Vernon,  Missouri  entitled 

to  vote  absentee  ballot. 

37-38 

Jan  21 

COUNTY  COURT. 

ROADS  AND  BRIDGES. 

County  Court  has  authority  to  transfer  surplus  funds  remaining  at  the 
end  of  the  year  to  road  and  bridge  fund,  and  the  same  may  be  used 
for  the  erection  of  bridges  in  special  road  districts. 

37-38 

Mar  22 

INSURANCE. 

3 questions  relating  to  Burial  Society  incorporating  as  a stipulated 
premium  company. 

37-38 

Apr  27 

PROBATION. 

PAROLE. 

Information  received  by  probation  and  parole  officers  privileged. 

37-38 

Apr  28 

NOTARY  PUBLIC. 

1.  Must  state  date  commission  expires  on  certificate. 

2.  Must  have  person  before  him  in  taking  acknowledgment. 

37-38 

May  5 

CONVICT. 

No  loss  of  civil  rights  of  citizenship  prior  to  judgment  and  sentence. 

37-38 

May  6 

PARDON. 

Time  when  pardon  is  available  in  preventing  punishment  for  crime. 

37-38 

May  16 

TAXATION. 

COUNTY  COLLECTOR. 

ADVERTISING 

DELINQUENT  LANDS. 

COUNTY  BUDGET 

ACT. 

Tax  collector  in  letting  contracts  for  publication  of  delinquent  lands 
should  follow  the  provisions  of  Section  19  of  the  County  Budget  Act, 
page  350,  Laws  of  Missouri,  1933. 

37-38 

June 

25 

PENAL  INSTITUTIONS. 

Intermediate  Reformatory  inmates  entitled  to  parole  hearing  after 
serving  seven-twelfths  of  sentence  orderly  and  peacefully. 

37-38 

July  5 

PENAL  INSTITUTIONS. 

Parole  Board  may  investigate  and  recommend  for  a parole  at  any  time 
after  sentence  is  pronounced  and  before  sentence  is  finally  completed. 

37-38 

July  28 

ELECTIONS. 

Voters  may  write  in  on  their  ballot  names  of  a committeeman  and 
committeewoman  and  may  designate  the  election  district  for  which 
such  a committeeman  and  committeewoman  are  being  selected  even 
though  there  is  no  space  left  on  the  ballot  for  such  offices. 

37-38 

Sep  16 

ELECTIONS. 

Temporary  absence  with  continuous  intention  to  return  will  not  deprive 

persons  of  their  residence  even  though  they  have  no  particular  spot 
which  they  call  "home." 

37-38 

Nov  3 

ELECTIONS. 

Judges  of  election  in  Jackson  County  can  change  address  of  registered 
voters  on  election  day  when  such  voter  moves  to  another  address  in 
same  precinct. 

37-38 

Dec  22 

OFFICERS. 

SALARIES  AND  FEES. 

Salaries  of  clerks  of  circuit  courts  and  ex-officio  recorder  of  deeds  in 

certain  counties. 

38-38 

Jan  21 

SOCIAL  SECURITY 

ACT. 

Interpretation  of  money  payment  in  the  Federal  Social  Security  Law, 

Title  1,  Section  6. 

38-38 

Feb  10 

PENSIONS. 

Social  Security  Commission  may  appoint  someone  to  preside  at 
hearings. 

38-38 

Mar  25 

APPROPRIATION. 

Social  Security  Commission  does  not  provide  paying  insurance 
premiums  on  Children's  Flome  at  Carrollton. 

38-38 

July  26 

CANCER 

COMMISSION. 

Definition  of  the  terms  "legal  residents"  and  "indigent  patients"  as 
used  in  Section  7 of  the  Laws  of  Missouri,  1937,  page  497. 

38-38 

July  28 

CANCER 

COMMISSION. 

County  courts  may  be  billed  for  patients  at  cancer  clinics  at  State 
Flospitals  Nos.  1 and  2 and  said  funds  when  allowed  by  county  courts 
must  be  paid  to  the  State  Treasurer. 

38-38 

Aug  6 

Flon.  Frank  W.  Flayes 

WITHDRAWN 

38-38 

Sep  10 

ST.  LOUIS  BOARD  OF 

ELECTION 

COMMISSIONERS. 

No  authority  to  provide  meals  for  employees  during  overtime  work. 

38-38 

Sep  26 

APPROPRIATION  ACT. 

CANCER 

COMMISSION. 

NEW  YORK  WORLD'S 

FAIR. 

Term  "operation"  does  not  authorize  expenditures  for  World's  Fair 

exhibit. 

38-38 

Oct  4 

COUNTY  COURTS. 

Contributions  by  counties  to  State  Social  Security  Commission. 

38-38 

Dec  22 

CANCER 

COMMISSION. 

County  Courts  should  transmit  payment  for  indigent  patients  to  the 

State  Treasurer,  where  it  becomes  a part  of  the  General  Revenue  Fund. 

39-38 

Jan  20 

INSURANCE 

DEPARTMENT. 

State  not  liable  for  fees  of  special  counsel  not  employed  as  provided  by 

statute. 

39-38 

Feb  3 

INSURANCE. 

Compensation  that  may  be  paid  insurance  examiners  for  examination 
of  foreign  and  domestic  companies  doing  business  in  this  state  and 
method  of  accounting. 

39-38 

Feb  14 

LIQUOR  CONTROL. 

(1)  Counties  not  authorized  to  issue  licenses,  but  should  give  dealer 

something  as  evidence  or  proof  that  he  had  paid  county  fee. 

(2)  Person  not  paying  county  fee  is  subject  to  prosecution  and  his  state 
liquor  license  may  be  revoked. 

(3)  County  Court  may  not  pay  salary  of  employee  of  Liquor 

Department. 

39-38 

Mar  18 

COLLECTORS. 

Collector's  compensation  for  deputy  hire  and  expense  of  office. 

39-38 

Mar  28 

INSURANCE. 

Marsh  & McLennan-Case,  Thomas  & Marsh  Incorporated  may  not 
engage  in  the  insurance  business  in  Missouri  under  their  charter. 

39-38 

June 

10 

CITIES,  TOWNS  AND 

VILLAGES. 

MUNICIPAL  PLANTS. 

City  officers  may  purchase  securities  with  customers'  deposit  funds. 

39-38 

July  11 

JUSTICE  OF  THE 

PEACE. 

Number  to  be  elected  annually. 

39-38 

Oct  10 

INSURANCE 

DEPARTMENT. 

Approval  as  to  the  form  and  sufficiency  of  the  papers  submitted  in 
connection  with  the  increase  of  capital  stock  of  the  St.  Louis  Fire  and 
Marine  Insurance  Company. 

39-38 

Oct  20 

INSURANCE 

DEPARTMENT. 

Approval  of  Articles  of  Incorporation  of  the  United  States  Health  and 
Accident  Company,  proposed  to  be  formed  under  Art.  4,  Chap.  37,  R.  S. 

1929. 

39-38 

Dec  15 

TAXATION. 

County  road  and  bridge  tax  is  a part  of  the  levy  for  county  purposes. 

41-38 

Jan  12 

PROBATE  COURTS. 

Administration  of  Inheritance  Tax  Laws. 

41-38 

Feb  4 

BANKS  & BANKING. 

Circuit  Court  has  no  authority  to  appoint  auditor  to  audit  the  accounts 
of  liquidation  and  order  same  paid  out  of  trust  estate. 

41-38 

Mar  10 

BANKS  & BANKING. 

State  banks  and  trust  companies,  members  of  Federal  Reserve  System, 
not  exempt  from  paying  contributions  under  Unemployment 
Compensation  Law. 

41-38 

June 

21 

BOND. 

COMMISSIONER  OF 

FINANCE. 

Approval  as  to  form  of  rider  to  be  attached  to  Bond  No.  39104-07-290- 
37  (T.  Mahan  Smith). 

41-38 

Aug  9 

TAXATION  AND 

REVENUE. 

SALES  TAX. 

Construction  of  the  words  "successor"  and  "purchaser"  Section  23, 

1934  Extra  Session  Acts  and  Section  28  of  the  Session  Acts  of  Mo.  For 

1935  relating  to  Sales  Tax. 

42-38 

Apr  4 

COLLECTOR 

TOWNSHIP. 

Income  taxes  collected  by  said  officer  should  be  included  with  other 
state  and  county  taxes  collected  by  him,  and  this  total  sum  used  as  a 
basis  for  arriving  at  compensation. 

42-38 

May  19 

MUNICIPALITIES. 

Mayor  may  cast  deciding  vote,  in  cases  of  tie  vote  of  council  in  cities  of 

Third  Class. 

42-38 

Sep  28 

TAXATION. 

Certificate  of  purchase  from  county  superior  to  certificate  from  city 
under  Jones-Munger  Act. 

43-38 

Jan  11 

COUNTY  BUDGET 

ACT. 

County  court  may  pay  additional  salary  of  deputy  circuit  clerks  if  there 
remains  a surplus  at  the  close  of  the  fiscal  year. 

43-38 

May  6 

SCHOOLS. 

Directors  of  school  district  are  not  liable  criminally  for  transferring 
funds  indirectly  from  the  teachers'  fund  to  the  building  fund.  The 
action  is  irregular  but  in  the  absence  of  any  embezzlement  or  other 

crime  directors  are  not  liable. 

43-38 

May  7 

FISH  AND  GAME. 

TRAMMEL  NETS. 

Session  of  trammel  nets  in  violation  of  the  game  and  fish  laws. 

43-38 

June  8 

SHERIFFS  FEES. 

Mileage— how  determined. 

43-38 

Aug  10 

SALARIES  AND  FEES. 

TOWNSHIP  TRUSTEE. 

1.  Township  trustee's  commissions  based  on  total  amount  received  and 
disbursed  during  each  year. 

2.  Township  trustee  only  entitled  to  commissions  on  disbursements 
made  for  expenses  of  the  township  as  set  out  in  Sec.  12303,  R.  S.  Mo. 

1929. 

43-38 

Aug  24 

SCHOOLS. 

County  Court  cannot  discount  or  compromise  a loan  made  out  of  the 

school  funds. 

43-38 

Sep  1 

TAXATION. 

SALE  FOR  TAXES 

EXTINGUISHES  ALL 

PRIOR  LIENS. 

Deed  issued  by  Collectors  for  lands  sold  for  delinquent  taxes 
supersedes  and  extinguishes  lien  of  a deed  of  trust  which  was  on  such 
lands  prior  to  such  sale. 

44-38 

Feb  14 

MISSOURI  SCHOOL 

FOR  THE  DEAF. 

BOND. 

Against  public  policy  for  Board  to  pay  for  bond  supplied  by  Steward  for 
himself  and  written  by  himself  as  agent  for  the  Insurance  Company, 
unless  complete  disclosure  of  all  the  facts  has  been  made  and 
approved  by  the  Company. 

44-38 

Mar  4 

COMPTROLLER  OF 

THE  CITY  OF  SAINT 

LOUIS. 

Acts  in  the  capacity  of  county  court  in  receiving  application  to  enter 

the  school  as  set  out  in  Section  9697  R.S.  Mo.  1929. 

44-38 

July  20 

TAXATION. 

POLL  TAXES. 

TAXATION. 

MUNICIPALITIES. 

AUTOMOBILE  TAXES. 

Incorporated  villages  can  levy  and  collect  a poll  tax.  Incorporated 
villages  may,  by  ordinance,  levy  and  collect  automobile  license  tax. 

45-38 

Jan  21 

ELEEMOSYNARY 

BOARD. 

INSPECTION  OF  CITY 

HOSPITALS. 

Board  of  Managers  of  Eleemosynary  Institutions,  or  the  President  of 
the  Board,  may  inspect  St.  Louis  City  Sanitarium  when  it  deems 
advisable  for  verifying  claim  of  such  institutions  for  state  aid.  The 

Board  has  no  legal  responsibility  either  for  the  conduct  of  patients  in 

RESPONSIBILITY  OF 

ELEEMOSYNARY  FOR 

PATIENTS  IN  ST. 

LOUIS  CITY  HOSPITAL. 

such  Institution  or  for  Inspection  and  Investigation  of  the  sanitarium  as 
a subsidiary. 

45-38 

Jan  27 

INSANE  PERSONS. 

Should  be  committed  by  county  court  If  paupers;  by  guardian  or 
relatives  If  pay  patient;  and  eleven  other  questions. 

45-38 

Jan  31 

Honorable  A.  Lamkin 

James 

WITHDRAWN 

45-38 

Feb  14 

ELEEMOSYNARY 

INSTITUTIONS. 

APPROPRIATIONS. 

Appropriation  for  Mt.  Vernon  Sanatorium  for  personal  services  only  for 
those  specifically  mentioned. 

45-38 

May  6 

TAXATION. 

Personal  property  used  exclusively  for  charitable  purposes  not  exempt 

from  taxation. 

45-38 

June 

22 

CRIMINAL  COSTS. 

Fees  of  sheriff  In  summoning  a standing  jury  Is  audited  by  the  county, 
but  fees  for  summoning  a special  venire  Is  audited  by  the  State  Auditor 
and  not  by  county. 

45-38 

Aug  31 

PUBLIC  SERVICE 

COMMISSION. 

Hauler  under  Irregular  route  permit  may  pick  up  property  at  a point  on 
a regular  route  and  discharge  property  along  a regular  route  so  long  as 

It  Is  not  a point  described  In  a regular  route  permit. 

45-38 

Dec  16 

ROADS. 

Road  overseers  can  only  be  appointed  In  February  after  the  convening 
of  the  new  county  court. 

45-38 

Dec  21 

COLLECTOR. 

Deputies  may  not  be  reimbursed  for  costs  expended  In  procuring  bond 
to  protect  collector,  under  provisions  of  Section  1,  Laws  of  Missouri, 
1937,  page  190. 

45-38 

Dec  22 

ELEEMOSYNARY 

BOARD. 

Purchase  of  real  estate  should  be  made  through  the  purchasing  agent. 

45-38 

Dec  30 

APPROPRIATIONS. 

Construction  of  Appropriation  Act,  Laws  of  Missouri  1937,  page  52. 

46-38 

Feb  10 

Mr.  W.  D.  Jones 

WITHDRAWN 

46-38 

Feb  16 

BONDS. 

Premium  of  surety  bonds  of  circuit  clerk  If  consented  to  by  the 
governing  body  In  accordance  with  Section  1,  page  190,  Session  Laws 
of  1937,  must  be  paid  by  the  county  court  direct  and  not  allowed 
under  the  County  Budget  Act  of  1933. 

46-38 

June 

23 

SALARIES  AND  FEES. 

CONSTABLES. 

INQUESTS. 

Constables  may  charge  a fee  of  one  dollar  for  summoning  a jury  for  a 
coroner's  Inquest. 

46-38 

Nov  28 

TAXATION  AND 

REVENUE. 

Property  sold  for  general  taxes  under  Senate  Bill  No.  94  vest  title  In  the 
certificate  holder  upon  the  delivery  of  a deed  unless  parties  In  Interest 

have  exercised  their  right  of  redemption  within  the  statutory  period. 
Certificate  holder  must  pay  all  subsequent  and  prior  unpaid  taxes. 

46-38 

Dec  28 

PROBATE  COURT. 

Probate  Judge  cannot  require  security  for  costs  In  an  Insanity  hearing. 

47-38 

Jan  10 

WEEKLY  DRAWINGS. 

Lotteries 

47-38 

Feb  18 

MOTOR  VEHICLES. 

Exemption  of  the  operation  of  a school  bus  from  control  and 
regulation  by  the  Public  Service  Commission. 

47-38 

Apr  7 

SPECIAL  ROAD 

DISTRICT. 

COUNTY  COURTS. 

County  court  cannot  levy  different  rates  In  different  special  road 
districts  for  special  road  and  bridge  tax. 

47-38 

Aug  15 

LIQUOR  CONTROL. 

What  may  be  displayed  In  show  windows  and  supplement. 

47-38 

Sep  20 

ELECTIONS. 

Timely  application  for  absentee  ballot  must  be  made. 

47-38 

Oct  8 

Hon.  0.  A.  Kamp 

WITHDRAWN 

48-38 

Sep  15 

ELECTIONS. 

County  committee  may  certify  nominations  to  fill  vacancies  on  ticket 
not  later  than  ten  days  before  election. 

49-38 

Mar  18 

SCHOOLS. 

Board  of  Education  need  not  print  the  names  of  candidates  for 
directors  on  the  ballot,  but  If  names  are  printed  all  known  candidates 

should  have  their  names  on  the  ballots. 

49-38 

Mar  29 

HEALTH. 

COSMETOLOGY  AND 

HAIRDRESSING. 

QUALIFICATIONS  FOR 

EXAMINATION. 

Persons  who  have  had  one  year  training  under  registered  operator  of 
business  of  cosmetology  and  hairdressing  and  who  possess  the  other 
qualifications  prescribed  by  the  statute,  may  take  the  examination  for 
registered  operators. 

49-38 

June 

15 

SCHOOLS. 

If  board  members  withdraw  their  resignations  before  the  county 
superintendent  accepts  or  fills  the  same,  the  withdrawals  are  legal  and 

no  vacancies  exist. 

49-38 

Sep  27 

SCHOOLS. 

BUILDING  AID. 

Building  aid,  as  provided  by  Sec.  19,  Laws  of  Mo.  1931,  page  346,  Is 
payable  only  to  consolidated  or  enlarged  school  districts. 

49-38 

Oct  1 

ELECTIONS. 

Registrars  In  cities  of  10,000  to  30,000  population  should  be  elected 
every  two  years. 

51-38 

Feb  2 

PENAL  INSTITUTIONS. 

Sufficiency  of  formal  account  In  demands  for  expenses  of  Reformatory 

Inmates. 

51-38 

Feb  4 

Hon.  Charles  F. 

Lamkin,  Jr. 

WITHDRAWN 

51-38 

Feb  14 

TAXATION. 

The  lien  for  State  and  County  taxes.  In  Missouri,  attaches  on  the  first 
day  of  June  of  the  year  preceding  the  year  In  which  said  taxes  become 
payable,  and  the  Federal  Government,  when  purchasing  lands  after 

said  lien  has  attached,  should  pay  said  lien,  notwithstanding  an  opinion 
of  the  Dept,  of  Justice  at  Washington  to  the  contrary.  Supplementary 
to  opinion  #90.  Wm.  H.  Tandy  6-19-35. 

51-38 

May  7 

SCHOOLS. 

School  board  acting  on  own  initiative,  without  ratification  of  qualified 
voters  (Sec.  9195,  R.  S.  1929),  cannot  issue  warrants  for  tuition  and 
cost  of  transporting  pupils. 

51-38 

May  17 

SCHOOLS. 

Two  directors  cannot  function  legally  without  proper  notice  to  the  third 
director.  Injunction  is  the  proper  remedy  to  prevent  two  members 
from  acting  illegally. 

51-38 

Sep  29 

ELECTIONS. 

COUNTY  BUDGET. 

If  petition  under  Section  12805,  election  on  restraining  of  animals 
should  be  held  even  though  costs  exceed  the  estimate  for  elections  in 
budget. 

51-38 

Oct  19 

RAILROADS. 

RATES  FOR  SPECIAL 

ROAD  DISTRICTS. 

Railroads  may  make  special  rates  for  hauling  road  materials  for  special 

road  districts. 

51-38 

Nov  16 

COUNTIES. 

Judgment  on  a warrant  gives  no  preference,  outstanding  warrants  paid 
out  of  surplus  in  the  order  of  their  presentation  and  registration. 

52-38 

June 

STATE  HIGHWAY 

Witnesses'  fees  earned  by  members  may  be  retained  except  in  state 

27 

PATROL. 

criminal  cases.  Where  retained  expenses  are  not  reimbursed  by  State. 

53-38 

May  18 

ELECTIONS. 

OFFICERS. 

An  officer  may  not  be  elected  to  another  office  during  the  term  of  his 
office,  and  if  he  is  elected  and  enters  upon  the  duties  of  such  other 
office,  a vacancy  exists  in  the  office  held  and  an  appointment  to  fill  the 
vacancy  is  in  order. 

54-38 

Jan  27 

TAXATION  AND 

REVENUE. 

A deed  delivered  under  and  by  virtue  of  Section  9957a  of  Senate  Bill 

94  extinguishes  the  liens  of  city  sewerage  districts  insofar  as  such  liens 
apply  to  the  period  prior  to  the  issuing  of  the  certificate  of  purchase. 

54-38 

June  8 

ELECTIONS. 

Declaration  which  fails  to  state  township  in  which  candidate  for  J.P. 
desires  to  run  in  primary  is  insufficient. 

54-38 

July  5 

CITIES. 

Cities  of  the  fourth  class  must  publish  financial  statement  in  legal 
publication. 

54-38 

Sep  9 

SHERIFFS. 

Section  11791  R.S.  Missouri  1929,  construes  as  to  when  a person  is  in 
custody  of  sheriff  undergoing  examination  preparatory  to  his 
commitment;  Sheriff  entitled  to  $1.25  per  day  for  his  services  and 
$1.25  per  day  for  the  board  of  such  persons,  provided  the  number  of 
days  shall  exceed  one. 

54-38 

Sep  16 

COUNTY  COURTS. 

COUNTY  FAIRS  - 

PURCHASE  OF  LANDS, 

County  Court  may  purchase  lands,  erect  buildings  and  appropriate 
public  funds  to  county  fair  associations  by  following  the  procedure  set 
out  in  Section  12490,  RSMo  1929,  and  Sections  12508  and  12509,  Laws 

ERECTION  OF 

BUILDINGS  AND 

APPROPRIATIONS  OF 

MONEY  FOR. 

of  Missouri  1931,  page  133. 

54-38 

Oct  10 

COUNTY  COURTS. 

SCHOOL  FUNDS. 

MANAGEMENT  OF 

LANDS  PURCHASED 

UNDER 

FORECLOSURE. 

County  courts  may  lease,  rent,  or  manage  lands  purchased  under 
foreclosure  of  school  fund  mortgages  and  shall  sell  the  same  at  earliest 
date  practicable. 

54-38 

Oct  26 

INFORMATION. 

Form  of  for  lottery. 

54-38 

Oct  28 

TAXATION. 

When  owner  must  reimburse  purchaser  of  property  at  sale  for 
delinquent  taxes,  for  improvements. 

54-38 

Nov  2 

HIGHWAY  PATROL. 

PARKING  CARS  ON 

SHOULDERS  OF  THE 

HIGHWAY. 

Highway  patrolmen  in  performing  their  duties  in  regulating  movement 
of  traffic  may  prohibit  parking  on  shoulders  of  highways,  and  persons 
so  parking  may  be  prosecuted  for  obstructing  the  highway,  under  Sec. 
7932,  R.S.  Mo.  1929. 

54-38 

Nov  18 

TAXATION. 

Damages  on  dog  tax  must  be  paid  as  proved  from  March  first  until 

March  first. 

54-38 

Nov  23 

LOTTERY. 

"Job  Day" 

54-38 

Nov  28 

RECORDER. 

If  instrument  is  a recordable  one  under  Section  11543  and  is  properly 
acknowledged  recorder  must  record  same  regardless  of  other  defects. 

54-38 

Dec  22 

ASSESSORS. 

TAXATION. 

Personal  property  which  assessor  has  failed  to  assess  cannot  be 

assessed  after  books  have  been  turned  over  to  collector. 

55-38 

Dec  29 

LOTTERIES. 

"Somebody's  Night" 

55-38 

June  7 

ELECTIONS. 

PRIMARY. 

Last  day  for  candidates  to  file  for  August  Primary  - June  3,  1938. 

56-38 

Mar  24 

BANKS  & BANKING. 

LIQUIDATIONS. 

Court  orders  in  sales  of  real  estate  of  banks  in  liquidation  need  not  be 
recorded  in  counties  where  liquidation  is  being  had. 

56-38 

June  3 

BANKS  & BANKING. 

CORPORATIONS. 

SAFE  DEPOSIT 

COMPANIES. 

Safe  Deposit  Companies  may  be  incorporated  under  the  provisions  of 
Article  7,  Chapter  32,  R.  S.  Mo.  1929. 

56-38 

June 

CRIMINAL 

Prosecution  of  an  Indian,  ward  of  Federal  government  as  any  other 

22 

PROCEEDINGS. 

citizen. 

56-38 

July  22 

CRIMINAL  LAW. 

FALSE  PRETENSES. 

The  statute  applying  to  obtaining  property,  etc.,  by  false  pretenses  is 
not  violated  by  obtaining  such  property  by  promises. 

56-38 

Sep  9 

ELECTIONS. 

PROSECUTING 

ATTORNEY. 

Must  have  resided  In  county  twelve  months  prior  to  general  election 
before  name  can  be  placed  on  ballot. 

57-38 

Jan  8 

PROBATE  COURTS. 

Statute  does  not  authorize  a fee  to  the  Probate  Court  for  finding  no  tax 

due  In  an  estate. 

57-38 

Jan  27 

PENAL  INSTITUTIONS. 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

AGE  LIMIT. 

Only  male  persons  under  seventeen  years  of  age  at  the  time  of 
committance  of  act  for  which  they  are  sentenced  may  be  received  at 
the  Missouri  Training  School  for  Boys. 

57-38 

Feb  12 

CARRYING 

CONCEALED 

WEAPONS. 

A violation  of  Section  4029  R.  S.  Mo.  1929.  Pistol  carried  In  cab  of 

truck. 

57-38 

Feb  15 

MISSOURI  TRAINING 

SCHOOL. 

DELINQUENT. 

Costs  of  transportation  of  boys  to  be  paid  by  state  or  county;  Costs  of 
transportation  to  reformatory  paid  by  county. 

57-38 

Feb  17 

PENAL  INSTITUTIONS. 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

WHEN  MALE  PERSON 

BETWEEN  17  & 21 

YRS.  MAY  BE 

COMMITTED. 

Boys  from  17  & 21  charged,  tried  & convicted  as  delinquents  In  Section 
14159  R.S.  Mo.  1929  may  be  sent  to  Missouri  Training  School  for  Boys. 

57-38 

Feb  21 

SHERIFF. 

Sheriff  Is  entitled  to  payment  for  board  of  prisoners  fixed  by  his  local 
county  court  where  he  has  charge  of  prisoners  coming  from  another 
county  that  has  no  jail. 

57-38 

Mar  14 

Mr.  G.  Logan  Marr 

WITHDRAWN 

57-38 

Mar  22 

JURISDICTION. 

Right  of  trial  court  to  entertain  the  setting  aside  of  the  verdict  after 
case  has  been  appealed. 

57-38 

Apr  2 

PROSECUTING 

ATTORNEY. 

Can  bring  civil  suit  for  county  or  state  without  order  from  county 

court. 

57-38 

Apr  14 

MOTOR  VEHICLES. 

Kansas  resident  with  previous  year's  license  may  be  prosecuted  In 
Missouri  after  February  1st. 

57-38 

May  11 

SCHOOLS. 

A teacher  may  be  employed  who  before  teaching  school  under  her 
contract  will  become  legally  qualified  by  the  proper  certificate  although 
at  time  of  employment  was  not  legally  qualified. 

57-38 

June  4 

COUNTY  COURTS. 

Cannot  pay  check  charge  on  checks  given  In  payment  of  taxes. 

57-38 

June  7 

POTATO  INSPECTION. 

Meaning  of  term  "shipper". 

57-38 

June  9 

PAROLES. 

Time  remaining  to  be  served  under  a parole  where  there  is  a second 
conviction  during  such  time. 

57-38 

June 

30 

FISH  AND  GAME. 

Commercial  fishing  in  the  Osage  River  at  points  formed  by  the  Lake  of 

the  Ozarks. 

57-38 

July  8 

COUNTY  COURTS. 

OFFICERS. 

The  County  Court  is  not  authorized  to  pay  attorney  fees  for  defending 
the  Collector  in  a civil  suit  charging  official  wrongdoing  of  the  Collector. 
The  defense  of  the  suit  is  a personal  matter  and  the  County  is  not 

concerned. 

57-38 

July  14 

GAME  AND  FISH. 

Drum  fish  are  not  perch. 

57-38 

July  27 

CONTRACTS. 

Construction  of  contract  for  water  softener  at  Intermediate 

Reformatory,  Algoa. 

57-38 

July  28 

LIQUOR  CONTROL 

ACT. 

A householder  cannot  brew  in  his  own  home  for  home  use  or  have  in 

his  possession  by  transporting  in  his  car  for  his  guests  and  himself,  any 
intoxicating  liquor,  which  includes  home  brew  of  alcoholic  content  of 
more  than  3.2  per  cent,  as  it  violates  terms  of  Sec.  8,  Laws  of  1933-34, 
Extra  Session,  p.  80. 

57-38 

Aug  17 

CRIMINAL  LAW. 

Justice  Courts  have  no  jurisdiction  to  sentence  defendants  on  graded 
felonies,  but  Prosecuting  Attorney  may  file  a lesser  charge  on  his  own 

information  and  belief. 

57-38 

Aug  25 

PENAL  BOARD. 

No  statutory  reward  payable  for  the  recovery  of  escaped  convicts  who 

are  found  dead. 

57-38 

Sep  24 

ELECTIONS. 

Certificate  of  nomination  which  is  not  acknowledged  is  faulty  and 
should  not  be  accepted  by  the  county  clerk. 

57-38 

Oct  18 

TAXATION. 

DELINQUENT  SALES. 

Holder  of  second  certificate  of  purchase  of  delinquent  lands  sold  for 
taxes  must  immediately  pay  amount  provided  by  statute  in  order  to 
retain  his  rights  of  priority  over  the  holder  of  the  first  certificate  of 
purchase,  and  failure  to  do  so  forfeits  such  rights  to  the  holder  of  the 

first  certificate. 

57-38 

Nov  30 

ANIMALS. 

TAX  ON  DOGS. 

License  tax  on  dogs  must  be  paid  on  or  before  February  1st. 

57-38 

Dec  5 

SHERIFF. 

Sheriff  is  prohibited  from  transporting  or  committing  females  to  the 

State  Industrial  Home  for  Girls  or  the  State  Industrial  Home  for  Negro 

Girls. 

57-38 

Dec  16 

COUNTY  COURT. 

The  County  court  may  place  the  county  jail  in  the  basement  of  the 

courthouse. 

57-38 

Dec  22 

PROSECUTING 

ATTORNEYS. 

Basis  for  determining  salary. 

57-38 

Dec  29 

CRIMES  & 

PUNISHMENT. 

Where  statute  of  limitations  runs  and  when  suspended,  on  felonies  and 
misdemeanors.  State  must  have  consent  of  U.S.  Attorney  General  to 

obtain  Federal  Prisoner  for  trial  in  State  court. 

58-38 

June  1 

BUILDING  AND  LOAN. 

Five  shares  required  of  directors  may  be  full  paid  or  installment  shares. 
Directors  having  loans  before  Section  5593  went  into  effect  do  not 
have  to  liquidate  same. 

58-38 

Aug  15 

CRIMINAL  COSTS. 

Witness  fees  uncalled  for  in  the  county  treasurer's  office  should  be 
held  one  year  from  the  time  of  the  receipt  of  same  before  returning  to 
state  treasurer  or  county  revenue  fund. 

58-38 

Sep  21 

BUILDING  AND  LOAN. 

Board  of  directors  may  set  up  "participating  reserve  fund"  if  permitted 
by  by-laws.  Shares  must  be  distributed  pro  rata. 

58-38 

Nov  29 

TAXATION  AND 

REVENUE. 

Lands  sold  under  Senate  Bill  No.  94  for  the  taxes  of  several  years 
should  be  sold  at  one  time  for  all  the  taxes  charged  against  the  land, 
which  are  delinquent,  at  the  time  of  such  sale. 

58-38 

Dec  1 

BUILDING  AND  LOAN. 

Sewer  district  trustees  are  not  "trustees  of  trust  funds"  so  that  excess 

money  may  be  invested  in  building  and  loan  shares. 

58-38 

Dec  1 

BUILDING  AND  LOAN. 

Supervisor  does  not  have  right  to  remove  officers  of  associations 
because  of  inefficiency  or  incompetency,  nor  the  right  to  force  a 

merger. 

58-38 

Dec  22 

BUILDING  AND  LOAN. 

Association  may  not  purchase  Class  "B"  shares.  Officer  of  association 
may  purchase  shares  through  broker  providing  broker  does  not  mislead 

seller. 

59-38 

Mar  19 

ELECTIONS. 

In  counties  of  200,000  to  400,000  population,  clerk  of  Board  of 

Election  Commissioners  cannot  hold  office  of  treasurer  of  municipality. 

59-38 

Mar  30 

LABOR  DEPARTMENT. 

Appropriation  for  Department  of  Labor  and  Industrial  Inspection  not 
limited  to  $65,000  for  biennium. 

59-38 

May  4 

Board  of  Election 

Commissioners 

WITHDRAWN 

59-38 

May  7 

LIQUOR  CONTROL. 

Supervisor  cannot  reopen,  set  aside  or  change  decision  in  closed  case. 

59-38 

May  23 

LIQUOR  CONTROL. 

Intoxicating  beer  must  be  inspected  and  the  inspection  fee  paid  while 

the  beer  is  in  hands  of  brewer.  If  distributor  desires  to  bottle  bulk 

shipment  of  beer,  he  must  procure  proper  label  and  affix  on  said 

bottles  or  containers. 

59-38 

July  26 

COURTS. 

Where  Judge  of  Circuit  Court  dies.  Judge  of  another  Circuit  Court 
cannot  hold  term  of  court  in  circuit  where  vacancy  is. 

59-38 

Aug  18 

PEDDLERS. 

What  constitutes  selling  as  a peddler  so  as  to  require  license  as  such. 

59-38 

Aug  20 

Colonel  E.  J. 

McMahon 

WITHDRAWN 

59-38 

Sep  24 

ELECTIONS. 

Must  have  resided  in  county  12  months  prior  to  general  election 
before  name  can  be  placed  on  ballot  for  Prosecuting  Attorney. 

59-38 

Oct  13 

LIQUOR  CONTROL. 

Supervisor  does  not  have  the  power,  when  license  is  revoked,  to  refuse 
to  issue  to  another  person  a license  covering  the  same  premises. 

59-38 

Oct  24 

Flonorable  E.J. 

McMahon 

WITHDRAWN 

59-38 

Nov  14 

Flonorable  E.J. 

McMahon 

WITHDRAWN 

59-38 

Dec  8 

INTOXICATING 

LIQUORS. 

STUDENTS. 

Section  11558,  R.  S.  Mo.  1919,  prohibiting  sale  of  intoxicating  liquors  to 
students  stands  repealed. 

59-38 

Dec  31 

INTOXICATING 

LIQUOR. 

Conviction  for  violation  of  laws  other  than  liquor  laws  does  not  result 
in  automatic  revocation  of  liquor  license. 

60-38 

Jan  4 

ARMORIES. 

State  Board  of  Education  can  accept  titles  to  property  for  the  state 
subject  to  restrictions. 

60-38 

Jan  22 

SOLDIERS'  BONUS. 

Wife  of  deceased  soldier  may  claim  his  bonus. 

60-38 

Jan  28 

THE  CHATTEL 

MORTGAGE. 

A chattel  mortgage  cannot  be  released,  which  was  filed  by  the 
mortgagee  with  an  assignment  in  blank  attached  without  presenting 
chattel  mortgage  and  note  in  accordance  with  Section  3099  Laws  of 
Missouri  1935,  page  209. 

60-38 

Feb  3 

SCHOOLS. 

Method  of  Changing  site  of  school  location  in  consolidated  districts. 

60-38 

Feb  4 

SCHOOLS. 

Apportionment  of  railroad  taxes  received  by  school  districts  should  be 
divided  according  to  levies  made  by  the  school  district  for  the  various 

funds. 

60-38 

Feb  8 

CONSTABLE. 

Jurisdiction  in  an  adjoining  township. 

60-38 

Feb  17 

SOLDIERS'  BONUS. 

Deceased  soldiers'  bonus  is  payable  to  widow,  when. 

60-38 

Mar  21 

BONUS. 

Payable  only  on  basis  of  actual  service. 

60-38 

Mar  24 

HOSPITALS. 

When  a benevolent  institution,  and  when  engaged  in  the  practice  of 

medicine. 

60-38 

May  3 

NATIONAL  GUARD. 

MILITARY  COUNCIL. 

MEDALS. 

Awards  and  medals  may  be  granted  only  to  those  prescribed  in  Laws 
of  Missouri,  1931,  page  262. 

60-38 

May  17 

Mr.  Emory  C.  Medlin 

WITHDRAWN 

60-38 

June 

15 

SOLDIERS'  BONUS. 

S.A.T.C.  (Student  Army  Training  Corps)  not  disqualified  from  receiving 

Missouri  State  Soldiers'  Bonus. 

60-38 

July  16 

ARMORY. 

Missouri  National  Guard  may  spend  armory  appropriation  on  99-year 

lease. 

60-38 

Dec  1 

SOLDIERS'  BONUS. 

Residence  for  twelve  months  prior  to  April  6,  1917,  should  predicate  all 

claims  for  Missouri  bonuses. 

60-38 

Dec  3 

NEPOTISM. 

Under  the  Civil  Rule,  the  degree  of  relationship  of  a third  cousin  is  not 
such  as  is  prohibited  by  Section  13,  Article  XIV,  Const,  of  Missouri. 

61-38 

May  19 

OFFICERS. 

MUNICIPAL 

CORPORATIONS. 

DE  FACTO  AND  DE 

JURE  OFFICERS. 

ACTS  OF. 

The  official  acts  of  municipal  officers  whether  they  are  acting  as  de  jure 
or  de  facto  officers  have  the  same  force  and  effect  upon  the  third 
persons  and  the  public. 

61-38 

May  26 

TAXATION. 

Failure  of  Board  of  Aldermen  and  City  Collector  to  follow  statute 
pertaining  to  accounting  between  board  and  collector  does  not  affect 
validity  of  city  tax. 

62-38 

Jan  12 

SHERIFF. 

Fee  for  attending  county  court,  when  court  meets  with  Board  of 
Equalization,  Drainage  and  Levee  District  Boards. 

62-38 

Jan  20 

COUNTY  COURT. 

SCHOOL  FUND  LOAN. 

County  Court  may  not  abandon  compound  interest  thereon  and  accept 
simple  interest  in  lieu  thereof. 

62-38 

Feb  23 

LOTTERY. 

SHO-BONUS. 

The  plan  "Sho-Bonus"  is  a lottery. 

62-38 

Mar  17 

COUNTY  COURT. 

Must  turn  over  proceeds  of  bond  issue  for  poor  relief  to  Social  Welfare 

Board  under  Section  12938  R.S.  Missouri  1929. 

62-38 

Mar  21 

TAXATION. 

An  annual  franchise  tax  is  required  to  be  paid  by  every  corporation 
organized  and  existing  under  the  laws  of  this  state  in  each  year. 

62-38 

Dec  28 

PEDDLERS. 

LICENSE. 

(1) Merchant  who  takes  merchandise  from  one  farm  sale  to  another  to 
sell  at  auction  must  have  peddler's  license. 

(2)  Auctioneer's  license  necessary,  if  facts  warrant,  under  Chapter  111, 

R.S.  1929. 

63-38 

Mar  9 

SCHOOLS. 

The  notice  of  election  to  vote  on  bond  issue  should  contain  the  time 

the  polls  open  and  also  the  time  they  close. 

63-38 

July  11 

LIQUOR  CONTROL. 

County  court  not  authorized  to  return  fee  paid  county  by  applicant 
when  applicant's  application  for  state  license  is  afterwards  refused. 

63-38 

Dec  3 

TAXATION. 

SCHOOLS. 

(1)  How  collector  may  be  relieved  of  illegal  taxes  on  his  books. 

(2)  Money  illegally  collected  for  one  district  cannot  be  credited  to 

district  where  It  rightfully  belongs,  but  must  be  credited  as  Indicated. 

(3)  Error  In  extension  of  school  tax  may  be  corrected  In  supplemental 
tax  book. 

(4)  Taxpayer  not  entitled  to  credit  for  what  he  paid  by  reason  defective 
tax  book  unless  the  same  was  credited  to  district  where  It  actually 
belongs. 

(5)  Tax  so  collected  cannot  be  refunded. 

64-38 

Feb  21 

TAXATION. 

Authority  of  a county  to  levy  a tax,  In  addition  to  the  constitutional 
maximum,  to  pay  outstanding  warrants. 

64-38 

Mar  22 

SCHOOL  FUND 

MORTGAGE. 

SALES  OF 

FORECLOSURE. 

Sales  under  foreclosure  of  school  fund  mortgages  can  only  be  had  on 
some  day  during  the  term  of  the  circuit  court. 

64-38 

Apr  14 

MORTGAGES. 

Mortgages  of  a Building  and  Loan  Association  are  not  taxable. 

64-38 

May  26 

SPECIAL  ROAD 

DISTRICTS. 

Tax  may  not  be  levied  on  property  subsequent  to  date  of  levy. 

64-38 

June  2 

COUNTY  ROAD  AND 

BRIDGE  FUND. 

Where  county  has  no  highway  engineer  and  county  surveyor  has  not 
been  designated  by  county  court  to  supervise  or  substitute  for 
engineer,  road  and  bridge  funds  shall  be  placed  In  one  general  road 
fund  under  Section  7890,  R.  S.  1929,  but  must  be  apportioned  to  the 
various  road  districts  under  Section  7891,  R.  S.  1929. 

64-38 

Aug  5 

ROADS. 

Territory  embracing  only  part  of  a town  cannot  be  Incorporated  under 
Section  8024,  R.S.  1929. 

64-38 

Oct  28 

POLITICAL  PARTY 

COMMITTEE. 

Action  of  Individual  members  of  committee  not  taken  at  a committee 

meeting  Is  Invalid. 

64-38 

Dec  6 

ROADS. 

The  proper  remedy  to  question  the  validity  of  the  organization  of  a 
special  road  district  under  Section  8024,  R.  S.  Mo.  1929,  Is  quo 
warranto  by  the  prosecuting  attorney  of  the  county. 

64-38 

Dec  15 

COUNTY  BUDGET 

ACT. 

County  Treasurer  cannot  pay  unregistered  warrants  out  of  Class  2 
when  there  are  registered  warrants  outstanding  payable  out  of  Class  1. 

65-38 

Jan  10 

ELECTIONS. 

OFFICERS. 

WOMEN  HOLDING 

OFFICE  OF  TRUSTEE 

IN  VILLAGES. 

Women  may  be  elected  to  the  office  of  trustee  In  towns  and  villages. 

65-38 

Feb  17 

MOTOR  VEHICLES. 

Section  7774  Is  to  be  treated  as  a criminal  statute. 

65-38 

Feb  23 

LICENSE  TAX. 

A village  cannot  subdivide  merchants  as  a class  and  levy  an  unequal  tax 

on  a subdivided  class. 

65-38 

Mar  21 

CIRCUIT  CLERKS. 

Circuit  clerks  and  recorders  in  counties  of  more  than  20,000  and  less 
than  200,000  cannot  be  separated  by  another  election  under  Section 

11538. 

65-38 

Mar  24 

ELECTIONS. 

PRIMARY. 

Last  day  for  candidates  to  file  for  August  Primary,  June  3,  1938. 

65-38 

Apr  21 

ELECTIONS. 

Clerk  of  election  who  was  not  a legal  voter  at  such  election  does  not 

invalidate  the  election. 

65-38 

Apr  26 

CITIES,  TOWNS  AND 

VILLAGES. 

BOARDS  OF  PUBLIC 

WORKS. 

Powers  and  Duties  of  Board  of  Public  Works  in  Cities,  Towns  and 

Villages. 

65-38 

May  23 

CRIMINAL  COSTS. 

Complaining  witness  in  a misdemeanor  before  a justice  of  the  peace  on 
a charge  of  careless  and  reckless  driving  is  not  liable  under  Section 

3444,  R.  S.  Mo.  1929  for  costs  where  defendant  is  acquitted  but  costs 
must  be  paid  by  the  county. 

65-38 

May  24 

COURT  COSTS. 

In  a proceeding  to  preserve  the  peace,  either  the  complainant  or 
defendant  may  be  adjudged  to  pay  the  costs  and  in  no  event  shall  the 
county  be  liable  for  costs.  Prosecuting  attorney  need  not  appear  for 
complainant  in  such  cases. 

65-38 

June 

10 

OFFICERS. 

One  person  may  hold  both  the  office  of  Justice  of  the  Peace  and 
Township  Committeeman. 

65-38 

June 

30 

MUNICIPAL 

CORPORATIONS. 

ELECTRICITY. 

City  owning  electric  light  plant  may  sell  surplus  electrical  energy  to 
persons  outside  corporate  limits,  under  certain  conditions. 

65-38 

July  8 

ELECTIONS. 

PRIMARY. 

Candidates  for  Representative  in  Congress  may  withdraw  even  though 
his  name  has  been  certified  out  to  the  several  County  Clerks.  Pederson 
permitted  to  withdraw  as  candidate  for  Congress. 

65-38 

July  22 

CRIMINAL  LAW. 

PRELIMINARY 

EXAMINATION. 

If  defendant  is  discharged  by  justice  at  the  preliminary  examination 
prosecuting  attorney  may  file  complaint  before  any  other  justice  in  the 
county. 

65-38 

Aug  12 

GAME  AND  FISH. 

Provision  for  election  by  counties  on  question  of  closed  season  for 
shooting  quail  not  repealed  by  Amendment  No.  4,  Laws  of  Missouri, 
1937,  page  614. 

65-38 

Aug  22 

CRIMINAL  COSTS. 

State  Highway  Patrol  Officer  not  liable  for  costs  in  a misdemeanor 
where  the  defendant  is  acquitted  by  a jury,  without  judgment  of 
malicious  prosecution,  or  is  not  liable  for  costs  for  arrest  and  conviction 
on  a vagrancy  charge,  or  acquittal  in  an  arrest  in  a felony  case  before  a 
jury. 

65-38 

Dec  23 

OFFICERS. 

ELECTIONS. 

Any  officer-elect  may  assume  the  duties  of  office  on  Sunday,  January  1, 
1939,  if  he  has  taken  the  oath  of  office  prior  thereto. 

66-38 

Feb  4 

ASSESSORS. 

It  is  the  duty  of  the  County  Assessor  to  compile  a land  list  or  real 
estate  book  for  assessment  purposes,  and  the  County  cannot 
necessarily  be  required  to  pay  the  Assessor  therefor.  Supplemental 
opinion  to  #59-8-24-37. 

66-38 

Feb  16 

TAXATION. 

Under  Jones-Munger  law  an  occupant  or  any  interested  party,  as  well 
as  the  owner,  may  redeem  from  tax  sale. 

68-38 

Jan  5 

ROADS  AND  BRIDGES. 

TAXATION. 

SPECIAL  ROAD 

DISTRICTS. 

COUNTY  COURTS. 

COUNTY  HIGHWAY 

COMMISSION. 

Taxes  levied  and  collected  on  properties  in  special  road  districts,  for 
the  road  and  bridge  fund  shall  be  turned  over  to  such  special  road 
district  and  county  court  may  use  such  taxes  that  it  receives  on 
account  of  the  road  and  bridge  fund  tax  for  improvement  of  roads  of 
the  county  highway  system. 

68-38 

Mar  14 

CARTOON  CONTEST. 

Lottery. 

68-38 

Aug  8 

ELECTION  EXPENSES. 

MUNICIPAL 

CORPORATIONS. 

Lawful  obligations  of  a municipality  payable  from  general  funds  unless 
law  specifically  provides  otherwise. 

68-38 

Nov  10 

POLL  TAXES. 

Poll  taxes  in  towns  and  villages  not  repealed  by  Laws  of  1937,  page 

440. 

68-38 

Dec  12 

ELECTIONS. 

JUSTICES  OF  THE 

PEACE. 

Justices  of  the  Peace  can  only  be  elected  at  "off-year"  election.  Error 
on  ballot  must  be  objected  to  before  election. 

68-38 

Dec  28 

CONTRACTS. 

Manner  of  signing  Cooperative  Agreements  with  federal  government 
by  Missouri  State  School  for  the  Deaf. 

69-38 

Jan  14 

HEALTH. 

HOTELS. 

INSPECTION  OF 

ROOMS. 

NUMBER  OF  ROOMS. 

HOW  DETERMINED. 

Inspectors  of  State  Board  of  Health  are  authorized  to  inspect  all  rooms 
of  hotel  to  determine  whether  or  not  the  provisions  of  article  7, 
chapter  93  R.S.  Mo.  1929  are  being  complied  with.  Number  of  rooms 
for  living  purposes  as  ascertained  by  number  assignable  to  guests. 

69-38 

June 

28 

INSPECTION  OF 

BEVERAGES. 

Right  to  inspect  and  collect  fee  therefor. 

69-38 

July  29 

PHYSICIANS  AND 

SURGEONS. 

The  practice  of  Physio-Therapy;  Swedish  Massage,  Hydro-Therapy, 
Electro-Therapy  and  Naturopathy  is  a practice  of  medicine  and  surgery 
and  within  the  provisions  of  the  law  requiring  a license  therefor. 

69-38 

Nov  12 

FUNERAL  DIRECTORS. 

Municipal  license  requirements  to  operate. 

69-38 

Dec  28 

CHICORY. 

May  not  be  used  in  coffee  as  it  constitutes  an  adulteration  of  food. 

70-38 

Jan  28 

PROSECUTING 

ATTORNEY. 

In  a county  containing  a population  of  11,764,  the  county  court  cannot 
grant  an  extra  fee  to  the  prosecuting  attorney  for  an  opinion  rendered 
to  the  county  court  and  the  Federal  Government. 

70-38 

June 

16 

ELECTIONS. 

In  Jackson  County  outside  of  Kansas  City,  Board  of  Election 
Commissioners  should  publish  notice  of  election. 

70-38 

June 

24 

NEPOTISM. 

Judge  of  Probate  Court  receiving  personal  service  from  relative  within 
fourth  degree  does  not  violate  Sec.  13  Art.  XIV  where  such  relative  is 
not  appointed  to  an  official  position. 

70-38 

Aug  26 

INTOXICATING 

LIQUOR. 

Unlawful  to  supply  habitual  drunkard  with  intoxicating  liquor. 

70-38 

Oct  27 

Hon.  James.  H. 

Pettijohn 

WITHDRAWN 

70-38 

Dec  22 

ASSESSORS. 

Township  assessors  entitled  to  be  paid  for  taking  list  containing  only 
real  estate  in  view  of  Laws  of  1937,  p.  570. 

71-38 

Jan  3 

COSTS. 

HABEAS  CORPUS. 

Costs  cannot  be  taxed  against  any  party  to  a habeas  corpus  proceeding. 

71-38 

Jan  8 

COUNTY  TREASURER. 

If  warrant  is  presented  when  no  funds  are  available  to  pay  the  same. 
County  Treasurer  should  follow  the  provisions  of  Section  12171,  R.  S. 

1929. 

71-38 

Feb  8 

Honorable  Leo  A. 

Politte 

WITHDRAWN 

71-38 

Mar  8 

CONSERVATION 

COMMISSION  ACT. 

SCHOOLS. 

Fines  collected  for  violation  of  the  Game  and  Fish  Laws  go  to  the 
county  public  school  fund  and  not  to  the  Conservation  Commission. 

71-38 

Apr  5 

FISH  AND  GAME. 

Prosecutions  under  chapter  43  Revised  Statutes  of  Missouri,  1929, 
must  be  commenced  within  one  year  from  date  of  violation. 

71-38 

Apr  22 

MOTOR  VEHICLES. 

SCHOOL  BUS. 

School  bus  privately  owned  must  be  registered  and  obtain  license 
plates. 

71-38 

July  14 

TAXATION  AND 

REVENUE. 

Expense  of  printing  lists  of  delinquent  lands  under  the  Jones-Munger 

Law  shall  be  paid  out  of  the  county  treasury. 

73-38 

Aug  5 

COSTS. 

Sheriff  entitled  to  fees,  as  set  out  in  Section  11791,  for  duties 
performed  under  Section  3791,  Session  Laws  1937,  page  222. 

74-38 

Feb  26 

LOTTERIES. 

Weekly  drawings. 

74-38 

Apr  12 

JURIES. 

PETIT  AND 

Regular  panel  of  petit  jurors  summoned  at  each  regular  term  of  the 
circuit  court  for  which  sheriff  receives  $8.40  and  mileage;  alternate 

ALTERNATE. 

SHERIFF'S  FEE  FOR 

SUMMONING. 

jurors  only  summoned  when  regular  juror  does  not  appear  and  when 
ordered  by  court. 

74-38 

May  4 

SCHOOLS. 

Section  9284,  R.  S.  1929,  governs  the  length  of  term  of  the  school.  The 
county  superintendent  cannot  compel  rural  districts  to  hold  more  than 
eight  months  term. 

74-38 

June 

24 

LOTTERIES. 

GIve-Away-NIght. 

74-38 

Nov  25 

CRIMINAL  LAW. 

VENUE. 

A person  receiving  or  holding  stolen  property  may  be  Informed  against 

In  any  county  In  which  he  receives  or  holds  such  property. 

75-38 

Jan  17 

SPECIAL  ROAD 

DISTRICTS. 

Commissioners  of  special  road  districts  organized  under  Article  9, 

Chapter  42,  R.  S.  Mo.  1929,  cannot  levy  tax  for  maintenance  purposes, 
nor  can  they  divert  money  raised  for  payment  of  Interest  and  bonds  to 

maintenance  fund. 

75-38 

Oct  14 

ELECTIONS. 

Signer  of  petition  may  withdraw  names  anytime  before  sufficiency  of 
petition  Is  determined. 

76-38 

Jan  31 

HEALTH. 

DEFINITION  OF 

PUBLIC 

HEALTH  NURSE. 

Public  health  nurse  Is  one  who  Is  licensed  and  registered  as  a nurse  In 
Missouri  and  who  aids  In  the  promotion  of  wholesome,  sanitary 
condition  of  community  at  large  and  who  Is  paid  compensation  out  of 
the  public  funds. 

76-38 

Feb  3 

INSURANCE 

DEPARTMENT. 

Approval  of  Affidavit  of  Change  In  Number  of  Directors  of  Postal  Life  & 
Casualty  Insurance  Company. 

76-38 

Feb  8 

PROBATION  OFFICER. 

(la)  Social  Security  Act  does  not  repeal  authority  of  county  courts 
under  Section  14182  R.S.  Mo.  1929  to  appoint  county  superintendent 
of  public  welfare,  (lb)  County  Court  may  not  appoint  County  Supt. 

Under  Sec.  14182  as  probation  officer  only.  (2)  Circuit  Court  has  no 
authority  to  appoint  probation  officer  under  Sec.  14171  R.S.  Mo.  1929 
when  County  Court  appoints  county  superintendent  of  public  welfare. 

(3)  Circuit  Court  may  with  approval  of  county  court  pay  salary  to 
probation  officer  under  Sec.  14174  R.S.  Mo.  1929. 

76-38 

Feb  23 

INSURANCE 

DEPARTMENT. 

Approval  of  Instruments  changing  name  of  the  Trans-MIssIssIppI  Life 
Insurance  Company  to  National  Security  Life  Insurance  Company. 

76-38 

Mar  15 

INSURANCE 

DEPARTMENT. 

Approval  of  Articles  of  Association  of  the  Atlas  Life  Society,  amended 
for  change  to  a stipulated  premium  life  Insurance  company  under 

Article  4,  Chapter  37,  R.  S.  1929. 

76-38 

Apr  16 

INSURANCE. 

CORPORATIONS. 

The  foreign  Insurance  corporations'  right  to  license  Is  dependent  not  on 
charter  powers,  but  on  rights  granted  by  license. 

76-38 

May  23 

INSURANCE 

Approval  of  papers  In  connection  with  the  decrease  of  the  capital  stock 

DEPARTMENT. 

of  the  National  Security  Life  Insurance  Company,  a corporation.  Art.  4, 
Chap.  37,  R.  S.  Mo.  1929. 

76-38 

June  4 

INSURANCE 

DEPARTMENT. 

Approval  of  papers,  as  to  form  and  sufficiency,  submitted  In  connection 
with  Increase  of  capital  stock  of  Postal  Life  and  Casualty  Insurance 
Company  under  Art.  4,  Chap.  37,  R.  S.  1929. 

76-38 

June 

INSURANCE 

Approval  of  papers  submitted  In  connection  with  organization  of 

10 

DEPARTMENT. 

Mutual  Standard  Casualty  Company,  Kansas  City,  Missouri,  under 

Article  7,  Chapter  37,  R.  S.  Mo.  1929. 

76-38 

June 

INSURANCE 

Approval  of  form  and  sufficiency  of  papers  submitted  In  connection 

21 

DEPARTMENT. 

with  the  Postal  Life  and  Casualty  Company,  under  Article  2,  Chapter  37, 
Section  5776,  R.  S.  1929. 

76-38 

Aug  15 

SHERIFFS. 

Must  attend  courts  of  record  or  criminal  courts  when  In  session 

whether  his  services  be  required  or  not. 

76-38 

Sep  2 

WEAPONS. 

Owners  of  weapons  are  not  required  to  register  possession  by  the 

State  of  Missouri  as  Is  required  under  the  National  Fire  Arms  Act. 

76-38 

Sep  9 

TAXATION. 

SPECIAL  ROAD 

DISTRICTS. 

COLLECTION  OF 

DELINQUENT  TAXES. 

The  County  Collector  Is  the  proper  party  to  sell  lands  for  delinquent 
taxes  due  special  road  districts. 

76-38 

Nov  3 

INSURANCE 

DEPARTMENT. 

Approval  of  papers  submitted  In  connection  with  Increasing  of  capital 
stock  and  amending  Article  Fourth  of  the  Articles  of  Incorporation  of 
Utilities  Insurance  Company. 

77-38 

Jan  31 

INSURANCE. 

Section  5768,  Article  IV,  Chapter  37,  R.  S.  Missouri  1929,  requires 
policies  Issued  under  stipulated  premium  plan  to  specify  sum  of  money 
payable  upon  happening  of  contingency  Insured  against. 

77-38 

May  3 

INSURANCE. 

Inter-Indemnity  or  reciprocal  Insurance  companies  may  write  health 
and  accident  policies  In  this  state  and  are  required  to  comply  with 

Senate  Bill  No.  126. 

77-38 

May  13 

INSURANCE. 

Life  Insurance  companies  may  provide  a funeral  benefit  for  natural 
death  Indemnity  In  health  and  accident  policy. 

77-38 

May  24 

ELECTIONS. 

Last  Federal  Decennial  Census  only  bases  for  determining  population. 

78-38 

Jan  14 

SCHOOLS. 

(1)  The  Board  cannot  transfer  teachers  fund  to  the  Incidental  fund;  (2) 
Board  Is  not  liable  personally  for  balance  due  teacher  If  contract  Is 
made  within  the  anticipated  revenue  from  every  source;  (3)  Treasurer 
cannot  pay  warrants  of  1936  out  of  1937  funds. 

78-38 

Feb  10 

WARRANT. 

Issued  out  of  justice  court  In  one  county,  how  served  In  another. 

78-38 

Feb  24 

FEES. 

Execution  fee  of  One  hundred  twenty-five  dollars  provided  for  in 

Section  11791  R.  S.  Missouri  1929,  not  payable  to  warden  of 
penitentiary. 

79-38 

Jan  26 

ASSESSORS. 

Compensation  in  counties  of  40,000  or  less  in  view  of  Section  9756, 

R.S.  Missouri,  1929,  as  amended  in  Laws  of  1937,  page  570. 

79-38 

Oct  29 

ELECTIONS. 

Hotel  keeper  convicted  of  refusal  to  furnish  list  of  tenants  to  election 

commissioner  is  not  considered  a crime  connected  with  the  exercise  of 

right  of  suffrage. 

80-38 

Jan  6 

RECORDER  OF  DEEDS. 

May  purchase  new  abstract  and  index  to  trust  deeds  and  be 
reimbursed  by  county  court. 

80-38 

Dec  5 

TAXES. 

Distribution  of  Private  Car  Tax. 

81-38 

Jan  4 

RECORDER  OF  DEEDS. 

Cities  of  600,000  or  more  and  counties  200,000  to  400,000.  Trustee's 
Deeds.  Recorders  in  cities  of  600,000  or  over  and  counties  of  200,000 
to  400,000  shall  require  that  the  unpaid  obligations  securing  deeds  of 
trust  or  mortgages  be  presented  to  him  before  recording  Trustee's 

Deeds  under  foreclosure  for  such  mortgages. 

82-38 

July  8 

COURT  HOUSE 

REMOVAL. 

Sufficiency  of  Petition. 

82-38 

July  11 

LOTTERIES. 

Shar-Sho  Night  is  a lottery. 

82-38 

Aug  22 

CIRCUIT  CLERK. 

Circuit  Clerk  cannot  appoint  deputy  without  approval  of  the  Circuit 
Judge. 

82-38 

Oct  26 

TAXATION  AND 

REVENUE. 

Certificate  holder  under  Senate  Bill  94  failing  to  pay  subsequent  taxes 
forfeits  priority  when  said  land  is  sold  for  same.  Limitation  of 
redemption  begins  to  run  on  date  of  issuance  of  second  certificate. 

82-38 

Oct  31 

NEPOTISM. 

Sister-in-law  of  County  Clerk,  acting  without  official  appointment  and 
merely  assisting  clerk,  without  compensation,  does  not  violate  Art.  XIV, 
Sec.  13,  Mo.  Constitution;  but  if  sister-in-law  is  officially  appointed 
deputy  clerk,  with  or  without  salary,  then  it  appears  to  be  violation  of 

the  amendment. 

82-38 

Dec  8 

RECORDER  OF  DEEDS. 

Recorder  should  not  release  a mortgage  or  deed  of  trust  when  a copy 
of  the  original  note  is  used. 

83-38 

Jan  7 

COUNTY  COURT. 

Under  Section  11794  R.S.  Mo.  1929  County  Court  is  not  authorized  to 
make  an  order  for  sheriff  to  receive  a different  amount  for  boarding 
prisoners  charged  with  felony  than  the  amount  for  prisoners  charged 

with  misdemeanor. 

83-38 

Jan  22 

COUNTY  BUDGET 

ACT. 

In  counties  of  less  than  50,000  inhabitants  not  necessary  for  officer  to 
call  for  bids,  by  advertising  or  otherwise,  for  purchase  of  supplies. 

83-38 

Feb  2 

COUNTY  TREASURER. 

Should  refuse  to  pay  criminal  costs  due  Sheriff  when  sheriff  Is  Indebted 
to  county  for  amount  greater  than  such  costs.  May  pay  such  costs 
when  county  court  makes  finding  sheriff  Is  not  Indebted  to  county. 

83-38 

Feb  5 

SPECIAL  ROAD 

DISTRICTS. 

Interpretation  of  proviso  In  Section  8026,  Revised  Statutes  Missouri 

1929. 

83-38 

Feb  21 

SCHOOLS. 

Necessity  for  voting  for  free  transportation  annually  - who  may  vote 
on  proposition. 

83-38 

Feb  23 

MILITIA. 

Same  Individual  can  be  Adjutant  General  and  Commander  of  the 

National  Guard,  but  there  Is  no  salary  provided  for  commanding  the 

National  Guard. 

83-38 

Feb  28 

PENAL  INSTITUTIONS. 

PRISONERS. 

BARBERS. 

Prisoners  may  do  barber  work  for  guards  and  other  employees  of 
penal  Institutions  If  the  commissioners  of  the  department  of  penal 
Institutions  permit  It. 

83-38 

Apr  6 

SCHOOLS. 

The  School  Board  of  the  Rural  District  has  the  right  to  pay  for  the  nine 

months  term  without  the  vote  of  the  Inhabitants. 

83-38 

May  4 

APPROPRIATIONS. 

Persons  who  care  for  graves  must  furnish  receipts  for  expense  Items 
over  $1.00. 

83-38 

May  16 

SCHOOLS. 

Rural  school  district  may  condemn  property  adjacent  to  a school  for 
playground  purposes. 

83-38 

May  24 

SALARIES  AND  FEES. 

COUNTY  JUDGES. 

Jasper  County  Judges  shall  receive  five  dollars  per  day  as  salary  as 
judge  of  the  county  court  and  twelve  hundred  dollars  each  per  annum 

as  members  of  the  board  of  road  overseers. 

83-38 

June  6 

SCHOOLS. 

Rural  school  districts  may  condemn  property  adjacent  to  a school  for 
playground  purposes. 

83-38 

Aug  4 

ARMORIES. 

County  Courts'  authority  to  furnish  sites  to  the  State  for  armories. 
County  Courts  may  give  or  convey  lands  of  the  County  to  the  State  for 

armories. 

83-38 

Aug  16 

CIRCUIT  CLERKS. 

Must  hold  money  paid  to  them  not  satisfied  of  awards  for  damages  In 
condemnation  cases  subject  to  the  orders  of  the  circuit  court. 

83-38 

Aug  23 

TAXATION. 

CEMETERIES. 

Only  lands  used  for  a cemetery  or  burial  grounds  are  exempt  from 
taxation,  and  real  estate  owned  by  a cemetery  association  and  used 
for  farming  and  residential  purposes  Is  not  exempt. 

83-38 

Aug  24 

LOTTERY. 

Automobile  drawing  scheme. 

83-38 

Aug  30 

APPELLATE  COURTS. 

CLERKS. 

Must  comply  with  provisions  of  Section  1,  Law  Mo.  1933,  page  415. 

83-38 

Sep  2 

CRIMINAL  COSTS. 

The  State  Is  only  liable  for  the  costs  In  juvenile  trials  on  conviction 

before  a jury,  plea  of  guilty,  acquittal,  or  dismissal  under  the  general 
criminal  law,  where  the  punishment  is  solely  imprisonment  in  the  state 
penitentiary. 

83-38 

Oct  21 

LIQUOR  BONDS. 

SALES  TAX. 

Sureties  on  liquor  bonds  not  liable  for  payment  of  sales  tax. 

83-38 

Nov  21 

COUNTY  BUDGET 

LAW. 

Surpluses  may  be  transferred  to  take  care  of  deficiencies  in  other 
classes  at  close  of  fiscal  year,  or  if  it  can  be  definitely  determined  that 
sufficient  funds  will  remain  to  take  care  of  all  outstanding  and  future 
obligations,  transfer  may  be  made  before  the  close  of  the  year. 

83-38 

Nov  21 

STATE  AUDITOR. 

Sales  tax  returns  filed  with  the  State  Auditor  are  privileged 

communications. 

83-38 

Nov  30 

SHERIFFS. 

Entitled  to  ten  cents  per  mile  for  serving  commitment  to  jail  on  a 
preliminary  where  the  justice  court  is  more  than  5 miles  from  the 
county  jail. 

85-38 

Jan  3 

INTOXICATING 

LIQUOR. 

The  operation  of  a disorderly  house  constitutes  a public  nuisance,  and 
the  proper  procedure  to  abate  a public  nuisance  is  by  injunction  in  a 
court  of  equity. 

85-38 

Jan  4 

COUNTY  OFFICERS. 

Need  not  devote  all  of  their  time  to  office  unless  necessary  to  fully 
discharge  duties.  Forfeits  office  by  appointing  relative  to  render  service 

to  the  State. 

85-38 

Jan  7 

CONSERVATION  OF 

NATURAL 

RESOURCES. 

Board  of  Curators  of  the  University  of  Missouri,  through  Agricultural 
Extension  Service,  to  cooperate  with  Federal  Government  in  connection 

with  conservation  of  natural  resources. 

85-38 

Jan  13 

MOTOR  VEHCILES. 

Courts  are  not  authorized  to  grant  stay  of  execution  on  judgment 
suspending  or  revoking  drivers'  licenses. 

85-38 

Apr  2 

SCHOOLS. 

It  is  not  permissible  for  a school  board,  by  a majority  vote,  to  use  the 
$50.00  deduction  to  be  added  to  the  equalization  quota  to  liquidate 
indebtedness  in  the  building  fund. 

85-38 

Apr  6 

APPROPRIATION. 

SOLDIERS 

MONUMENT. 

Traveling  expenses  of  persons  selected  by  Governor  to  "care"  for 
monument  and  graves  may  be  paid  out  of  appropriation  Laws  of  1937, 
page  126. 

85-38 

July  23 

ELECTIONS. 

Section  10206,  R.S.  1929,  construed  as  meaning  one  judge  of  each 
political  party  to  act  as  receiving  judge  and  likewise  on  judge  of  each 
political  party  to  act  as  counting  judge  to  count  all  the  votes  of  each 
political  party.  In  the  event  two  additional  judges  are  appointed,  as 
provided  in  Laws  of  1937,  p.  234,  four  judges,  two  from  each  political 
party  are  to  count  the  votes  of  all  parties. 

85-38 

July  25 

ELECTIONS. 

Each  candidate  for  office  at  primary  election  may  not  have  challengers 

CHALLENGERS. 

COUNTY  COURT. 

or  witnesses  within  the  polls  but  such  challengers  are  selected  by  the 
committeeman  and  committeewoman  of  such  precinct.  Instruction  of 
judges  of  election.  County  court  not  required  to  instruct  judges  of 
primary  election. 

85-38 

July  30 

ELECTIONS. 

1.  WPA  officials  and  employees  eligible  to  serve  as  judges  and  clerks  of 
elections  except  in  certain  places. 

2.  No  penalty  for  persons  serving  as  judges  and  clerks  who  are 
disqualified  by  reason  of  employment. 

3.  Governor  does  not  have  control  of  election  boards  and  election 

officials  but  may  properly  direct  such  election  officials  to  execute  the 

laws. 

85-38 

Aug  3 

CITIES. 

MUNICIPALITIES. 

Cities  of  fourth  class  can  pass  and  enforce  an  ordinance  requiring  dogs 
to  be  licensed  and  immunized  against  rabies. 

85-38 

Aug  27 

STATE  HIGHWAY 

COMMISSION. 

Not  liable  for  maintenance  of  abandoned  roads  not  part  of  state 
highway  system. 

85-38 

Sep  2 

TAXES. 

RECEIVERS. 

Duty  of  receiver  to  pay  taxes;  Duty  to  pay  taxes. 

85-38 

Sep  7 

MOTOR  VEHICLES. 

Motor  vehicles  shall  display  to  the  front  and  sides  of  such  vehicles 
white  lights.  The  Commissioner  of  Motor  Vehicles  is  authorized  to 
determine  whether  or  not  lights  submitted  by  manufacturers  meet  the 
requirements  of  the  statutes. 

85-38 

Oct  13 

FISH  AND  GAME 

DEVICES. 

UNCLAIMED  FEES  TO 

BE  TURNED  INTO 

COUNTY  TREASURER. 

One  or  more  ordinary  hooks  on  a line  may  be  used  for  catching  fish 
provided  they  are  only  used  as  a lure  and  not  for  snagging  or  snaring 

fish. 

85-38 

Nov  18 

MOTOR  VEHICLES. 

If  reconditioned  motor  is  placed  in  car  with  identification  number  on 
frame  the  symbol  "RC"  should  be  placed  before  number  on  frame. 

85-38 

Dec  9 

OFFICERS. 

The  probate  judge  of  a county  under  200,000  population  may  be  city 
clerk  of  a city  under  200,000  population  at  the  same  time. 

86-38 

Jan  6 

STATE  HIGHWAY 

PATROL. 

Workmen  employed  on  construction  of  radio  patrol  stations  cannot  be 
paid  as  employees  of  the  patrol. 

86-38 

Mar  14 

HIGHWAY  PATROL. 

Section  20  of  the  State  Highway  Patrol  Act,  page  235,  Session  Laws  of 
1931,  does  not  authorize  maintenance  of  patrol  out  of  money 
appropriated  to  state  highway  department.  Article  4,  Section  44a  of 
the  Constitution  limits  appropriation  to  enforcement  of  motor  vehicle 

law  and  traffic  violation. 

86-38 

Apr  14 

CLERK  OF  THE 

Is  entitled  to  added  compensation  as  Clerk  of  the  Juvenile  Division,  and 

HANNIBAL  COURT  OF 

COMMON  PLEAS. 

such  compensation  should  be  based  upon  the  population  of  Marion 
County. 

86-38 

May  24 

Hon.  Walter  G. 

Stillwell 

WITHDRAWN 

86-38 

June  7 

HIGHWAYS. 

Motor  vehicle  registration  fees  and  state  gasoline  taxes  are  dedicated 
to  State  Highway  purposes. 

86-38 

July  1 

STATE  ROAD  FUND. 

Money  paid  to  the  State  by  the  Federal  Government  for  highway 
purposes  must  go  into  the  State  Treasury,  and  can  be  expended  only 
upon  warrants  issued  pursuant  to  appropriations. 

86-38 

July  29 

NEPOTISM. 

If  a candidate  for  presiding  judge  is  elected  and  votes  for  the 
appointment  of  his  wife's  blooded  nephew  as  Superintendent  of  the 
Infirmary,  he  is  subject  to  ouster;  if  he  does  not  conspire,  connive  or 
agree  to  the  appointment  and  votes  against  the  same,  he  is  not  subject 

to  ouster. 

86-38 

Aug  26 

COURT  HOUSES. 

County  court  has  control  over  court  houses  and  their  use  rather  than 

sheriff. 

86-38 

Sep  7 

MOTOR  VEHICLES. 

Under  Section  7759,  R.S.  Mo.  1929,  an  owner  of  an  automobile  dealing 
as  an  independent  contractor  is  not  an  operator  or  chauffeur. 

86-38 

Nov  1 

LOTTERY. 

Premium  coupon  books. 

88-38 

July  13 

CANCER 

COMMISSION. 

Scientific  research  and  printing  supplies. 

89-38 

Mar  1 

TAXATION. 

SALES  TAX. 

CONDITIONAL  SALES 

AND  CHATTEL 

MORTGAGES. 

TAX:  WHEN 

COLLECTED. 

Sales  tax  due  and  collectible  at  time  title  to  tangible  personal  property 
passes  unless  the  sale  is  a charge  or  time  sale.  If  chattel  mortgage  and 
note  are  given  for  balance  of  purchase  price,  tax  is  to  be  collected. 

89-38 

June 

17 

ELECTIONS. 

Committeemen  or  committeewomen  for  county  committee  to  be 
selected  from  wards  of  incorporated  cities  and  from  territory  outside 
of  such  cities  in  the  township. 

89-38 

July  29 

MUNICIPALITIES. 

BOND  ISSUE. 

VALUATION. 

HOW  DETERMINED. 

Municipalities  in  determining  the  amount  for  which  they  may  vote 
bonds  shall  use  the  assessment  next  before  the  last  completed 

assessment  as  a basis  of  such  bond  issue. 

89-38 

Sep  21 

ELECTIONS. 

Public  utility  company  not  entitled  to  have  challengers  and  watchers  in 
polls  in  a municipal  bond  election  on  the  question  of  incurring 
indebtedness  to  buy  or  build  municipal  utility  plant. 

90-38 

Apr  22 

Hon.  Sam  E.  Trimble, 

President 

WITHDRAWN 

93-38 

Jan  17 

COLLECTOR  OF  ST. 

LOUIS. 

Collector  of  St.  Louis  County  cannot  retain  an  amount  greater  than 
$10,000.00  under  Section  9935  Division  14  as  amended  by  Session 

Laws  of  1937. 

93-38 

Feb  8 

SHERIFFS. 

Assistant  taking  patient  to  State  Hospital  allowed  $4.00  per  day.  County 
court  may  furnish  siren  and  red  light  for  sheriffs  privately  owned  car. 
May  appoint  deputies  with  approval  of  circuit  judge. 

93-38 

Apr  9 

DEATH  WARRANT. 

Form  of. 

93-38 

Sep  6 

LIQUOR  CONTROL. 

City  council  of  third  class  city  cannot  delegate  power  to  issue  non- 
intoxicating permits.  Duty  of  mayor  to  sign  license  issued  is  ministerial. 

93-38 

Sep  26 

RECORDER  OF  DEEDS. 

PUBLIC  RECORDS - 

INSPECTION  BY 

PUBLIC. 

Any  person  may  inspect  the  records  in  the  office  of  recorder  of  deeds 
and  make  a memorandum  or  copy  thereof,  subject  to  reasonable  rules 
and  regulations  made  by  the  recorder. 

93-38 

Oct  26 

TAXATION  AND 

REVENUE. 

Clerk  of  city  of  the  third  class  cannot  legally  collect  county  taxes.  He 
has  no  duty  to  keep  a record  of  the  collection  of  such  county  taxes. 

93-38 

Dec  1 

ELECTIONS. 

JUSTICES  OF  THE 

PEACE. 

TERMS. 

Justices  of  the  Peace  who  are  appointed  to  fill  a vacancy  hold  office 
until  the  next  general  election  for  county  officers  and  Justices  of  the 
Peace,  which  is  on  each  quadrennial  period  after  November  1882. 

94-38 

Jan  11 

ROADS  AND  BRIDGES. 

Warrants  issued  on  special  levy  under  Section  7891  bear  interest. 

94-38 

Aug  30 

CIRCUIT  CLERKS. 

Expenses  of  Circuit  Clerk  of  Jasper  County. 

95-38 

June  7 

TAXATION. 

Sales  of  admission  tickets,  cash  admission,  charges  and  fees  to  or  in 
places  of  amusement,  entertainment  and  recreation,  games  and 
athletic  events  are  subject  to  sales  tax  by  the  City  of  St.  Charles. 

95-38 

Aug  8 

OFFICERS -SALARIES 

AND  FEES  - 

LIMITATIONS. 

1.  Constable  is  entitled  to  10  cents  per  mile  for  serving  jury  summons 
for  inquest. 

2.  Officer  may  make  claim  for  any  salary  or  fee  provided  the  same  is 
unpaid  and  the  statute  of  limitations  has  not  run. 

95-38 

Oct  18 

COUNTIES. 

County  court  judges  cannot  borrow  money  to  retire  bond  issue  without 
assent  of  2/3  of  the  voters. 

96-38 

Jan  20 

ROADS  & BRIDGES. 

Sections  8012  and  8013  do  not  give  county  highway  engineer  the 
authority  provided  therein  over  the  Special  Road  Districts  organized 
under  Articles  9 and  10,  Chapter  42,  R.S.  Missouri  1929. 

97-38 

Jan  10 

TAXATION. 

CAPITAL  STOCK  TAX. 

Banks  to  include  in  returns  for  assessment  of  the  bank  stock  for  full 

amount  invested  in  stock  of  the  Federal  Reserve  Bank. 

STATE  BANKS. 

FEDERAL  RESERVE 

STOCK. 

97-38 

Jan  15 

TAXATION. 

Tenant  occupying  premises  for  a term,  may,  within  such  term,  redeem 
such  premises  from  a holder  of  a certificate  of  purchase,  within 
statutory  period. 

97-38 

Jan  25 

COUNTY  OFFICER. 

Removal  of  a coroner  from  one  county  to  another.  He  can  continue  to 

hold  office. 

97-38 

Feb  5 

OFFICERS 

CONSTABLES. 

Duties  as  to  making  arrests,  carrying  weapons,  etc.  deputy  constable 
classed  as  a peace  officer. 

97-38 

Apr  7 

PROSECUTING 

ATTORNEYS. 

Where  two  or  more  defendants  are  jointly  charged  and  convicted,  a 
prosecuting  attorney  fee  should  be  assessed  against  each  defendant. 

97-38 

May  16 

PROSECUTING 

ATTORNEY. 

CIRCUIT  CLERK. 

COUNTY  CLERK. 

Cannot  apply  fees  collected  to  salary  and  assign  salary  warrant  to 
treasurer  In  lieu  of  paying  said  fees  Into  treasury. 

97-38 

May  25 

TAXATION. 

NATIONAL 

MORTGAGE 

ASSOCIATIONS. 

Bonds  and/or  debentures  of  National  Mortgage  Associations  exempt 

from  taxation. 

97-38 

June  3 

CRIMINAL  COSTS. 

Statute  of  limitations  begins  to  run  after  conviction  and  sentence  and 

not  from  the  time  of  certification  of  a fee  bill. 

97-38 

Oct  10 

COUNTY  COURTS. 

Mandatory  for  court  to  order  election  to  restrain  animals  when  proper 
petition  Is  presented. 

97-38 

Nov  23 

COUNTY  COURTS. 

A judgment  rendered  by  the  county  court  can  be  executed  the  same  as 
a judgment  by  the  circuit  court. 

98-38 

Feb  4 

RECORDER. 

Recorder  of  Deeds  Is  bound  to  require  statutory  fees  before  recording 

written  Instruments. 

98-38 

Feb  24 

TAXATION. 

RAILROADS, 

TELEPHONE,  ETC, 

LIABLE  FOR  WHAT 

TAXES. 

Railroads  and  other  utilities  similarly  taxes  owning  or  holding  property 
on  June  1,  Including  property  acquired  on  that  date  are  liable  for  taxes 
thereon  for  the  ensuing  year. 

98-38 

May  14 

STATE  TREASURER. 

State  auditor  cannot  surrender  original  documents,  drafts  or  vouchers, 
but  must  be  preserved  In  his  office. 

98-38 

Aug  23 

Hon.  Conn  Withers 

WITHDRAWN 

98-38 

Sep  16 

Hon.  Conn  Withers 

WITHDRAWN 

98-38 

Oct  7 

CHARITABLE  TRUST. 

Eleemosynary  Board  authorized  to  accept  gift  In  trust  for  use  of 

Inmates  at  State  Hospital  Number  3. 

98-38 

Oct  14 

STATE  TREASURER. 

BANKS  & BANKING. 

Depository  of  State  funds.  State  Treasurer  without  authority  to  settle 
and  compromise  State's  claim  against  failed  bank. 

98-38 

Dec  7 

COLLECTORS. 

Collectors  may  retain  2%  collected  on  delinquent  taxes  In  addition  to 
regular  fees. 

99-38 

Feb  4 

ELECTION  BOARD. 

Contract  made  by  old  Board  for  printing  Is  binding  on  new  Board. 

99-38 

Feb  14 

MOTOR  VEHICLES. 

Exemption  of  taxicabs  from  control  by  Public  Service  Commission. 

99-38 

Feb  17 

ELECTIONS. 

Several  questions  on  registration  of  voters  In  St.  Louis. 

99-38 

Mar  8 

ELECTION. 

Inmates  of  certain  homes  and  shelters  In  St.  Louis  not  disqualified  to 
vote;  from  what  address  such  persons  should  be  registered. 

99-38 

Mar  9 

ELECTIONS. 

Board  of  Election  Commissioners  of  St.  Louis  have  five  whole  days 
Immediately  preceding  any  election  within  which  to  make  transfers  of 
registration. 

99-38 

Mar  9 

INTERMEDIATE 

REFORMATORY. 

No  provision  In  law  for  prosecuting  Inmates  for  escaping  from  this 
Institution;  Sec.  3913  not  applicable 

99-38 

Mar  15 

LOTTERIES. 

Doctor  Quizzer  Is  a lottery. 

99-38 

Apr  28 

ELECTIONS. 

Secretary  of  State  not  required  to  notify  Board  of  Election 

Commissioners  of  St.  Louis  of  candidates  for  primary  who  receive  their 
votes  solely  In  the  City  of  St.  Louis. 

99-38 

May  2 

Mr.  Carl  F.  Wymore 

WITHDRAWN 

99-38 

May  3 

ELECTIONS. 

Candidates  for  unexpIred  terms  should  declare  and  file  for  the 
particular  unexpIred  term  to  which  they  aspire  to  be  elected. 

99-38 

May  12 

COSTS. 

State  Is  not  liable  for  costs  where  a conviction  or  acquittal  was  had  on 
a graded  felony. 

99-38 

May  28 

ELECTIONS. 

Judges  and  clerks  of  election  In  St.  Louis  are  not  employees  of  the 

Board  of  Election  Commissioners,  and  the  Board  of  Election 
Commissioners  cannot,  by  resolution,  designate  Judges  and  Clerks  of 
election  as  registration  officers. 

99-38 

June  7 

ELECTIONS. 

PRIMARY. 

Last  day  for  candidates  to  file  for  August  Primary  - June  3,  1938. 

99-38 

June 

20 

ELECTIONS. 

Ordinance  Inconsistent  with  statutes  Is  void. 

99-38 

June 

21 

ELECTIONS. 

What  constitutes  filing  of  declaration  of  candidates. 

99-38 

June 

22 

ELECTIONS. 

Names  of  candidates  of  Socialist  party  must  be  printed  in  newspaper 

notices. 

99-38 

June 

22 

MORTGAGES. 

SCHOOL  FUND 

MORTGAGES. 

STATUTE  OF 

LIMITATIONS. 

RENEWALS. 

Section  865,  R.S.  Mo.  1929  applies  to  school  fund  mortgages.  School 
fund  mortgage  which  has  expired  on  account  of  statute  of  limitation 
may  be  renewed  by  the  maker  and  will  be  supported  by  sufficient 

consideration. 

99-38 

June 

25 

ELECTIONS. 

Supplemental  opinion  to  St.  Louis  Board  of  Election  Commissioners. 

99-38 

July  1 

ELECTION. 

It  is  proper  in  the  City  of  St.  Louis  to  set  a date  between  the  10th  and 
20th  day  prior  to  primary  election  after  which  names  of  candidates 
cannot  be  withdrawn  or  any  further  changes  made  in  the  official  ballot. 

99-38 

July  15 

ELECTIONS. 

Board  of  Election  Commissioners  of  City  of  St.  Louis  required  to  print 
on  the  official  ballot  the  name  of  any  candidate  transmitted  to  them  by 
the  Secretary  of  State.  Candidates  have  no  right  to  make  any  change  in 
their  names  given  at  the  time  of  filing  declaration  after  their  names 
have  been  published  as  required  by  statute. 

99-38 

July  23 

ELECTIONS. 

Board  of  Election  Commissioners  should  send  out  absentee  ballots 

immediately  upon  receipt  of  the  printed  ballots. 

99-38 

Sep  7 

ELECTIONS. 

Temporary  appointees  appointed  by  judge  or  clerk  of  elections  in  St. 
Louis  City  to  fill  vacancies  until  a judge  or  clerk  is  appointed  by  the 

Board  of  Election  Commissioners  is  not  entitled  to  compensation  for 

his  services. 

99-38 

Sep  9 

COUNTY  COURTS. 

WIDENING  OF 

ROADS. 

The  County  Court  shall  follow  procedure  prescribed  by  Section  7840,  R. 

S.  Mo.  1929,  for  the  widening  of  the  right-of-way  of  a road. 

99-38 

Oct  3 

Hon.  J.  E. 

Woodmansee 

WITHDRAWN 

99-38 

Oct  11 

ELECTIONS. 

Qualified  voter  does  not  lose  residence  by  joining  the  Navy  unless  the 

intention  shows  otherwise. 

99-38 

Oct  12 

CITY  TREASURER. 

Is  a county  or  state  officer  in  St.  Louis,  Missouri. 

99-38 

Oct  20 

CITIZEN. 

Person  citizen  of  county  in  which  he  permanently  resides. 

99-38 

Nov  1 

COUNTIES. 

Disputed  ownership  and  possession  of  swamp  and  overflow  land  is 
contested  by  suit  to  quiet  title  and  ejectment  proceedings. 

99-38 

Nov  17 

ANIMALS. 

DOG  LAW. 

County  dog  law  is  constitutional  in  that  it  does  not  violate  Section  3, 

Article  X of  the  Constitution. 

99-38 

Dec  22 

OFFICERS. 

ELECTIONS. 

County  court  cannot  convene  on  Sunday,  January  1,  1939,  and 
administer  oaths  of  office  to  newly  elected  officers  whose  terms  are  to 

commence  as  of  that  date. 

99-38 

Dec  30 

Mr.  Carl  F.  Wymore 

WITHDRAWN 

100-38 

July  12 

Mr.  C.  E.  Yancey 

WITHDRAWN 

100-38 

Oct  26 

Flon.  C.  E.  Yancey 

WITHDRAWN 

100-38 

Nov  4 

ELECTIONS. 

Names  of  candidates  on  primary  ballot  must  be  alternated.  Cost  of 
such  printing  is  matter  of  contract. 

BUIiXING 


AND^LOAN: 


Fund  for  withdrawal  must  be  divided  pro 
rata  among  all  shareholder.  The  "receipts” 
used  in  Section  5604  means  net  receipts. 

Pro  rata  share*  determined  from  amount 
actually  due, 

February  24,  1958, 


Mr,  Joe  C,  Aeuff,  Chief  Clerk 

Bureau  of  Buildl^  aud  Loan  SuperTlsl(nL 

Jefferson  City,  Missouri 

Dear  Sir: 


FILED 


This  department  is  in  receipt  of  your  request  for  an 
opinion  whloh  reads  as  follows: 

”0ar  Bureau  is  in  receipt  of  numerous 
inquiries  and  complaints  regarding  the 
manner  in  v/hich  Building  and  Loan  Asso* 
oiations  operating  under  our  Jurisdic- 
tion are  handling  withdrawals. 

^Section  5604  of  the  Missouri  Statutes 
provides  a safeguard  for  the  associa- 
tion in  the  event  of  excessive  with- 
drawal demands.  It  becomes  evident  to 
this  department  that  this  section  of 
the  Statutes  is  being  interpreted  by 
officers  of  various  associations  in  a 
manner  most  convenient  to  their  plan 
of  operation.  Our  attention  has  been 
called  to  some  of  these  interpretations 
with  the  assertion  that  the  withdrawing 
shareholders  are  being  discriminated 
against  and  are  denied  their  rights 
under  Section  5604. 

”In  order  that  this  department,  as 
guardian  of  the  shareholders:*  interests, 
may  be  in  a position  to  thoroughly  in- 
struct the  officers  of  every  association 
in  the  proper  procedure  under  Section 
5604,  I would  appreciate  an  opinion  on 
the  following: 

”1,  Can  an  aosociatlon  arbitrar- 
ily set  a specific  percentage  of 
the  withdrawal  value  of  shares  on 
file  for  withdrawal  as  the  amount 
to  be  paid  each  month? 


Mr.  Joe  C.  Atuff 


Fetoruarj  £4,  19S6 


-£- 


**£•  Seotlon  5604  states  in  part 
as  follows  t 

• At  no  tiM«  liow- 

eTsr,  shall  uors  tham  obs- 
half  of  tha  reoeipts  of  ths 
corporation  tor  any”*flssnl 
month,  end,  Tfhen  tha  aorpora- 
tlon  is  indabtad  on  maturad 
shares  of  an  earlier  series, not 
more  than  ona-third  of  said 
raoaipts.  ba  applioabla  to  tha 
damands  of  the  withdrawing 
sharaholdars,  ♦♦♦♦,* 


"Does  the  word  raoaipts.  as  undar- 
soorad,  mean  gross  raoaipts,  «ii 
funds  aaaumnlatad.  or  net  raoaipts. 
therabj  making  allowenoa  for  oparat- 
ing  axpansas  naaassary  for  tha 
futiura  oontinuanoa  of  businass  as 
an  assooiation?  If  onl/  a portion 
of  tha  raaaipts  ara  appliaabla  to 
withdrawal  payaants,  them  what  da- 
duotions  ara  allowad  for  oparating 
and  other  axpansas? 


*3.  Should  the  pro  rata  distribu» 
tion  be  mada  on  tha  basis  of  tha 
original  amount  filed  for  with- 
drawal, or  on  tha  balanoa  raduoad 
by  proTious  payments? 

Saotion  6604,  Laws  of  Missouri,  1937,  p.  19£,  proTidas 
as  foUowst 


" * Saotion  5604.  Any  sharaholddr,  or  tha 
legal  represantatira  of  a daoaased  ahara- 
holdar,  wishing  to  withdraw  from  tha  said 
corporation,  shall,  subject  to  tha  pro- 
Tisions  of  the  by-lav;s,  and  his  oartifioata 
of  stook  and  tha  liiuitations  herainaftar 
isentioned,  hare  po^var  to  do  so.  upon 
giTizig  one  month's  wTittan  notioa  of  his 
Intention  ho  to  do,  daliTarad  to  tha  asso- 
oiation  at  or  bafora  a stated  meeting  of 
tha  direators,  or  at  suoh  other  time  as 
tha  by-laws  may  prorida.  If  giTen  bafora 


Mr.  Joe  C.  Aouff 


# 


February  24,  1936. 


a stated  meeting,  the  tiae  of  sueh 
notice  shall  not  be  deemed  to  hare 
oommeneed  to  run  until  the  first  stated 
meeting  thereafter.  The  member  so 
withdrawing,  or,  if  deceased,  his  legal 
representatiTC , shall,  if  his  stock  be 
withdrawable  according  to  the  terms  of 
the  certificate  and  by-laws  of  the 
assooiatiom,  be  entitled  to  reecire 
the  amount  actually  withdrawable  at 
the  tiae  of  making  application  for 
withdrawal  according  to  the  by-laws  of 
the  corporation  and  the  proTisions  of 
the  certificate  of  stock.  At  no  time, 
howcTcr,  shall  more  than  one-half  of 
the  receipts  of  the  corporation  for 
any  fiscal  month,  and,  when  the  corp- 
oration is  indebted  on  matured  shares 
of  an  earlier  series,  not  more  than 
one-third  of  said  receipts,  be  appli- 
cable to  the  demands  of  the  withdrawing 
shareholders,  or  of  shareholders  whose 
stock  has  been  forfeited  in  the  manner 
hereinafter  prorided,  without  the  con- 
sent of  the  directors;  and  when  the 
demands  of  withdrawing  shareholders 
exceed  the  moneys  applicable  to  their 
payment,  the  funds  applicable  to  the 
payment  of  the  withdrawing  shareholders 
shall  be  pro-rated  among  the  members 
who  hare  filed  notice  of  withdrawal 
upon  the  following  basis:  All  shares 
on  which  notices  of  withdrawal  hare 
been  filed  for  a period  of  50  days, 
shall  zreceive  their  pro-rata  share  of 
the  funds  aTailable  for  withdrawal  at 
the  end  of  the  preceding  fiscal  month, 
based  upon  the  withdrawal  ralue  of  the 
shares  at  the  time  distribution  is  made* 
Such  notice  of  withdrawal  shall  not, 
howerer,  make  su^  withdrawing  share- 
holder a creditor  of  the  association, 
but  his  status  shall  be  and  remain  tut 
of  a shareholder.  The  Board  of  Directors 
shall  hare  the  absolute  ri^ht  in  its 


1 


Mr.  Joe  C;  Aouff 


Jetoruarj  S4»  19M 


dlsoratlon  to  pay  an  anoumt  not  ax- 
eeedlng  $100.00  of  any  ataara  aeaoumt 
or  acooumta  of  any  aliaraholdar  in  any 
one  joaanth  In  any  order,  regardless  of 
irhethar  or  not  suah  shareholder  or 
other  shareholders  hare  on  file  notlaas 
of  withdrawal.* 

We  shall  take  your  questions  up  In  order. 


1 


The  first  question  presented  is  whether  an  assoaiation 
oan  arhitrarily  set  a speaifio  peroantage  to  ha  paid  aaah 
month,  e.  g.  aen  an  asaoeiation  state  that  it  v;ill  pay  fire 
per  eent  or  the  amount  eaah  shareholder  has  up  for  withdrawal T 

In  9 C.  J.  p.  9S8,  it  is  said: 

*The  right  of  withdrawal  is  a funda- 
mental right  STidanaing  a publia  poll ay. 

The  right  is  an  absolute  one  and  aan  not 
arbitrarily  be  withheld.* 

In  Latimer  t.  Squi table, Loan  and  InTastment  Company,  81 
fed.  776,  the  Cirauit  Court  of  Appeals  said: 

*The  right  of  withdrawal,  by  the  pro- 
Tisions  and  clear  meaning  of  the  statutes 
of  Missouri  in  question,  appertains  to  all 
shareholders,  whether  holders  of  install- 
ment-paying or  full -paid  stoak.* 

9 Am.  Jur.  118,  states: 

"Uoreorar,  * suah  ri^t  (of  withdrawal) 
does  not  exist  e.xeapt  as  aonf erred  by 
or  dariwad  from  a by-law  or  statute, 
and  whm&  so  aonf erred  is  restriated  to 
the  terms  of  the  by-law  or  statute.* 

Section  6604,  supra,  is  clear  when  it  says  that  *tha 
funds  applicable  to  the  payment  of  the  withdrawing  share- 
holders shall  be  prorated  among  the  members  who  hawe  filed 
notioa  of  withdrawal.* 


Mr.  Joe  0.  Aouff 


Jebruarj  S4,  1938. 
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Under  this  proTision  the  entire  fund  on  hand  auet  be 
dlTlded  anong  the  shareholders  a^o  hare  filed  notice  of  with- 
drawal, and  the  association  can  not  arhitrarilj  set'  a certain 
per  eent  on  vhieh  they  will  pay  off  withdrawals* 


ZZ. 


Tour  seeond  question  deals  with  whether  Receipts*  as 
used  in  Section  5M4,  supra,  neans  gross  receipts  or  net 
receipts.  The  Supreme  Court  of  Louisiana  in  State  ez  rel 
Orlando  Reliance  Homestead  Ass*n.  14£  So.  146,  174  La. 
980,  had  before  it  a similar  question  inrolring  an  almost 
identical  statute.  The  Court  saldx 

"But  the  term  *reeeipts*  as  used  in  the 
statute  does  not  luean  gross  Intafb  or 
gross  coileetions  made  by  the  associa- 
tion* 

*Zt  relates  rather  to  net  receipts  or 
to  those  funds  coming  into  the  hands  of 
the  association  which  may  reasonably  be 
made  sTailable  for  the  payment  of  sash 
claisui  after  paying  the  primary  obliga- 
tions and  neeessary  expenses  of  the  asso- 
ciation* Tbis  we  think  is  a sound  and 
reasonable  interpretation  of  the  act." 

Therefore,  "receipts"  as  used  in  Section  5604  means  net 

receipts* 


111, 


The  third  question  in  your  request  is  whether  the  pro  rata 
distribution  should  be  made  on  the  basis  of  the  original  amount 
filed  for  ?.lthdrawal  or  on  the  balance  remaining  after  pre- 
Yious  payments* 


Zn  order  to  answer  this  question  it  must  first  be  deter- 
mined whether  those  idxo  hare  filed  notice  of  withdrawal  are 
entitled  to  be  paid  off  in  full  before  other  eharebolders 
withdrawing  Subsequently,  or  are  all  shareholders  ^Niho  hare 
notices  of  withdrawal  on  file  entitled  to  share  in  the  fund 
on  hand. 
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Seetion  5604  in  tbe  Rerised  Statutes  of  llissoiirii  1989,  . 
provided  that  the  withdrawing  shareholders  should  be  paid  in 
the  order  in  which  their  notices  of  withdrawal  shall  have 
been  filed' with  the  assoeiaticn.  The  entire  section  was  re« 
j}ealed.  bjr  the  laws  of  1931,  p«  135,  and  a new  section  enacted. 
EoweTer,  this  section  was  identical  with  the  old  section 
except  that  part  v/hioh  provided  that  withdrawing  shareholders 
should  be  paid  in  the  order  in  which  their  notices  were  filed 
was  changed  so  as  to  make  ell  shareholders  be  paid  pro  rata. 

In  1937  Section  5304  was  amended  bv  adding  that  One  Hundred 
Dollars  could  be  paid  to  any  sharenolder* 

It  is  a rule  of  statutory  construction  that  the  repeal 
of  a statute  end  the  simultaneous  re-enactnent  with  a modifi* 
cation  is  simply  an  amendment  end  is  a continuation  of  the 
latter  as  amended.  State  v.  Bradford  314  Uo.  384,  S85  S.  W, 
493;  State  v.  '.Vard  40  S.  W.  2d.  1074. 

59  0.  J.  p.  1097  atates: 

'*It  will  be  presiuaed  that  the  legis- 
lature in  adopting  the  amendment  in- 
tended to  make  some  change  in  the 
existing  law  and,  therefore,  the 
courts  will  endeavor  to  ^ve  some 
effect  to  the  amendment.* 

VThen  the  Legislature  repealed  that  part  of  the  Statute 
v^ich  provided  that  withdrawing  shareholders  shall  be  paid 
in  the  order  in  which  their  notices  were  filed,  it  intended 
some  change  in  the  law  and,  therefore,  v/hen  it  said  fthe 
funds  applicable  to  the  payment  of  the  withdrawing  share- 
holders shall  be  prorated  among  the  members  who  have  filed 
notice  of  withdrawal*  it  meant  that  all  withdrawals  then  on 
file  should  participate  in  the  fund  and  no  priority  should  be 
shown. 

* 

Y/hat  then  should  be  the  basis  for  the  distribution,  the 
original  amount  filed  for  withdrawal  or  the  balance  left 
after  payments  in  preceding  mcmths? 

bouvier*s  Law  i^ictlonary  defines”pro  rata*  as  "according 
to  a proportion*.  However,  as  pointed  out  in  State  v.  Express 
Co.  100  M.  278;  Brombaeher  v.  Berking,  53  N.  J.  Eq..  251,  and 
other  eases,  it  has  no  meaning  unless  ysferable  to  some  stand- 
ard. The  standard  here  Is  obviously  the  amount  aetuallr  due 
the  withdrawing  shareholder.  If  he  were  to  be  paid  on  the 
basis  of  the  original  amount  without  payments  being  deducted 
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h»  would  aot  share  proportiosately  or  *pro  rata*  with  the 
other  withdrawing  shareholders. 


CQNCLU3I.0M. 


It  Is,  therefore,  the  opinion  of  this  depaxtiaBBt  that 
the  fund  on  hand  for  vithdrawal  oust  be  divided  pro  rata 
aaong  the  shareholders  who  have  filed  notioe  of  withdrawal, 
and  the  association  ean  not  arbitrarily  set  a certain  per 
cent  upon  whieh  it  will  pay  withdrawals.  It  Is  also  our 

2 ini  on  that  "receipts  **  as  used  in  Section  5604,  Laws  of 
ssourl,  1937,  p.  192,  oieans  net  receipts  and  not  gross 
receipts. 


It  is  the  further  oplnicHi  of  this  departaent  that  all 
shareholders  who  have  filed  notices  of  withdrawal  participate 
in  the  withdrawal  fund  and  that  only  the  amount  actually  me 
from  the  association  is  to  be  considered  In  determining  the 
pro  rata  share. 


Respectfully  submitted 


QLLIV1£  HOLSM 
Assistant  Attorney  Oeneral. 


APPROTEDi 


rrr.:-TimR 

(Acting)  Attorney  General. 
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£L£CTl(y)5l  Person  nov  qualified  elector  unless  regie terod* 


July  18,  1938. 


uiT,  H.  D.  Allison 
Coxinty  Clerk 
Buchanan  County 
Bt.  Joseph,  kisaouri 


FILED 

/ 


Dear  Mr.  Allison: 


This  Department  wishes  to  acknowledge  your  letter 
and  enclostire  of  July  5,  1938.  Your  letter  reads: 

"I  am  enclosing  a copy  of  a letter 
received  from  Dr.  L«-J»  Ferguson  who 
is  a candidate  for  committeeman  of 
the  foxirth  ward,  questioning  the 
legality  of  the  candidacy  of  Mlliott 
ii-^rsLiall  for  comtnltteeman  of  the 
fourth  ward. 

"The  claim  stated  hy  Dr.  Ferguson  is 
that  Ur.  Marshall  is  a resident  of 
Andrew  County  and  that  he  Is  not  register- 
ed under  the  new  registration  law  which 
went  into  effect  oepteniber  15,  1937. 
v;e  have  verified  the  fact  that  Mr.  Marshall 
is  not  a registered  voter  in  the  City  of 
Bt.  Joseph  at  this  time  but  we  are  not 
in  a position  to  verify  whether  or  not 
Mr.  Marshall  maintains  a residence  in 
Bt.  Joseph. 

"At  the  time  Mr.  Marshall  filed  for  office 
he  signed  a declaration  which  states 
that  he  is  a resident  and  qualified  elector 
of  the  City  of  Bt.  Joseph,  Btate  of 
Missouri  arui  gave  his  address  at  319  M. 

20th  Btreet  which  is  in  the  fourth  ward, 
ohould  the  name  of  Mr.  Marshall  appear  on 
the  ballot  or  do  we  have  the  i*ight  to 
reject  Itf^ 


. I ■ 

I 
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j 


iind  your  enclosur*  la  as  follows: 

"1  want  to  protest  against  Slllot  > 

iiiarahall'a  name  being  allowed  to  go 
on  the  Republican  primary  ballot  In 
the  primary  election  August  2,  3938« 

Mr.  juarshall  lives  In  ^Jidrew  County, 

Is  not  a registered  voter  of  ^t.  < 

Joseph  and  did  not  register  at  any 
time  since  the  registration  law  went 
Into  effect. 

"I  trust  you  will  take  this  matter 
up  with  the  proper  authority  axui  have 

his  name  taken  off  the  ballot, * ^ 

\ 

section  10278,  R,  3,  Mo,  1929,  provides  that  any 
qualified  elector  may  have  his  name  printed  on  the  primary  J 

ballot  as  a candidate  for  c(»u»ltteeman  by  complying  with  the 
provisions  of  Section  10267,  R,  3,  Mo,  1929.  Said  section  «] 

10278  provides  as  follows: 

"At  the  A:;igust  primary  each  voter 
may  write  In  the  space  left  on  the 
ballot  for  that  purpose  the  names 
of  a man  and  a woman,  qualified 
electors  of  the  precinct,  or  voting 
district  as  the  ease  may  be,  for 
committeemen  for  such  township,  or 
voting  district,  and  the  man  and  the 
woman  receiving  the  highest  number 
of  votes  In  such  township,  or  Section 
district,  shall  be  the  members  of 
the  party  committee  of  the  county, 
or  In  the  case  of  a city  not  within 
the  county,  of  the  city  of  which 
such  voting  precinct,  or  district 
Is  a part:'  i'rovlded,  that  any 
qualified  elector  In  auaj  such  voting 
precinct  or  district  may  have  his  or 
her  name  printed  on  the  primary  ballot, 
or  party  ticket  on  which  he  or  she 
may  desire  to  become  a candidate  for 
comnltteeman  or  commltteewoman  by 
complying  with  the  provisions  of 
section  10257,  R,  3,  1929," 


iLr,  H.  D.  iilllson 


3- 


July  18,  1938 


.r  • 


Section  10257,  3,  Ho,  1929,  provides  that  the 

name  of  no  candidate  shall  be  printed  upon  any  official 
ballot  at  any  primary  election  unless  at  least  sixty  days 
prior  to  same  he  file  a written  declaration  stating,  axi^ong 
other  requirements,  that  he  is  a resident  and  qualified 
elector  as  follows: 

"I,  the  undersigned,  a resident 
and  qualified  elector  of  the 
( precinct  of  the  town  of 

),  or  (the  precinct  of 

the  ward  of  the  city  of 

) , county  of  _______  and  state 

oT^lSTssouri,  do  annotmce  myself  a 
candidate  for  the  office  of 
on  the  ______  ticket,  to  be  voted 

for  at  the  primary  election  to  be 
held  on  the  first  Tuesday  in 
August,  . and  I further  declare 

that  if  nominated  and  elected  to 
such  office  I will  qualify, 

(olgned)  ,** 

You  state  that  you  "have  verified  the  fact  that 
Mr,  Marshall  is  not  a registered  voter  in  the  City  of  St, 
Joseph  at  this  time.”  The  question  arises  whether  the 
fact  that  he  is  not  registered  is  sufficient  to  keep  his 
name  off  the  ballot. 

In  the  case  of  The  State  ex  rel,  Woodson  v, 
Brassfield,  67  Mo,  331,  1.  c,  336,  the  court, in  determining 
who  were  qualified  voters,  said: 

"While  the  registration  law  was  in 
force,  they  only  were  qualified 
voters  whose  names  were  placed  on 
the  registration  books.  This  was  the 
final,  qualifying  act,  and  no  matter 
if  a citi-sen  possessed  every  other 
qualification,  if  not  registered,  he 
was  not  a qualified  voter.  It  was 
not  the  right  to  register  which  con- 
stituted one  a qualified  voter,  but 
the  fact  of  being  registered  as  such, 
was  also  essential,  a qualified 
voter  is  one  who  by  law,  at  an 
election,  is  entitled  to  vote.  If, 
by  the  law,  a person  was  not 
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entitled  to  vote,  whether  in  con- 
sequence of  a disability  which 
deprived  him  of  the  right  to 
register,  or  of  his  neglect  to 
register  with  a perfect  right  to 
do  so,  he  was  equally  disqualified*” 

Ihere  are  a number  of  other  matters  that  might  be  considered 
which  we  deem  unnecessary  in  view  of  the  above  statement* 


From  the  foregoixig  we  are  of  the  opinion^. that 
hr.  «>arshall,  having  failed  to  register,  is  not  a qualified 
elector  within  the  meaning  of  Section  10257,  R*  S*  mo«  1929, 
supra,  and  therefore  is  not  entitled  to  have  his  name  appear 
on  the  primary  ballot  as  a candidate  for  committeeman* 


Respectfully  submitted. 


MAX 

Assistant  Attorney-General 


ARFROVED: 


(Aotinf)  Attorney-General 


MWtRO 
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Supplemental  opinion  on  election 
opinion  dated  July  18,  1958, 


July  21,  1938 


FI  LED  I 

L/^ 

Ur.  H,  D.  Allison, 

County  Clerk, 

Buchanan  County, 

St.  Joseph,  Missouri. 

Dear  Ur.  Allison t • 

We  hasten  to  acknowledge  your  letter  of  July  21, 
1938,  as  follows t 

"I  am  in  receipt  of  your  letter  of 
July  18th  relative  to  the  filing  of 
Elliott  Marshall  as  a candidate  for 
coinnitteeman  of  the  Fourth  Ward  in 
this  City. 

Since  writing  you  the  letter  on 
July  5th,  Mr.  Marshall  registered 
as  a voter  on  July  11th,  which  was 
the  last  date  on  which  a person  could 
register  in  order  to  be  eligible  to 
vote  in  the  coming  Primary  Election. 

Mr.  Marshall  registered  \mder  the 
address  of  319  N.  20th  Street,  which 
is  in  the  Fourth  Ward  and  he  claims 
that  his  mother  lives  at  this  address 
and  that  he  owns  property  in  the 
Fourth  Ward. 

Does  the  fact  that  Ur.  Marshall  is 
now  a qualified  elector  make  him 
eligible  as  a candidate  and  entitle 
him  to  have  his  name  appear  on  the 
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ballot  as  a candidate  for  the  office 
ha  Is  seeking? 

Our  ballots  will  go  to  press  Saturday, 

July  23  and  we  are  very  anxious  to 
have  this  matter  settled  by  that  time 
as  It  will  be  almost  Impossible  to 
make  any  changes  In  the  ballot  after 
Saturday.” 

In  the  opinion  rendered  under  date  of  July  16  this 
department  ruled  thatt 

"Mr.  Marshall  having  failed  to  register 
Is  not  a qualified  elector  within  the 
meaning  of  Section  10267,  R.  S.  Mo. 

1929,  supra,  and,  therefore.  Is  not 
entitled  to  have  his  name  appear  on 
the  primary  ballot  as  a candidate  for 
oonnil  1 1 e eman . ” 

We  are  now  advised  that  Mr.  Marshall  has  registered 
and  the  question  Is  idiether  he  Is  now  entitled  to  have  his 
name  appear  on  the  ballot  as  a candidate  for  oamnltteeman. 

Section  10278,  R.S.  Mo.  1929  provides  In  part  that 
any  qualified  elector  may  have  his  name  printed  on  the 
primary  ballot  for  comnltteeman  by  complying  with  the 
provisions  of  Section  10257,  R.  S.  Mo.  1929i 

"*  « « « « Provided,  that  any  qualified 
elector  In  any  such  voting  precinct  or 
district  may  have  hla  or  her  name  printed 
on  the  primary  ballot,  or  party  ticket  on 
idilch  he  or  she  may  desire  to  become  a 
candidate  for  comnltteeman  or  comnlttee* 
woman  by  conqplylng  with  the  provisions  of 
section  10257,  R.  S.  1929." 

Section  10267,  R.  S.  Mo.  1929  provides! 

"The  name  of  no  candidate  siiall  be  printed 
upon  any  official  ballot  at  any  primary 
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election,  tmless  at  least  sixty  days 
prior  to  such  primary  a written 
declaration  shall  have  be^  filed  by 
the  ocmdidate,  as  provided  In  this 
article,  stating  his  full  name,  resi- 
dence, office  for  which  he  proposes  as. 
a candidate,  the  party  upon  whose  ticket 
he  Is  to  be  a candidate,  that  If  nomi- 
nated and  elected  to  such  office  he  will 
qualify,  and  such  declaration  shall  be  In 
substantially  the  following  form! 

1,  the  undersigned,  a resident  and  quali- 
fied elector  of  the  ( precinct  of  the 

town  of ^),  or  (the  precinct  of 

the  ward  of  the  city  of  ),  county 

of  and  state  of  Missouri,  do  announce 

myself  a candidate  for  the  office  of 
on  the  ticket,  to  be  voted  for  ai:  t!he 

primary  election  to  be  held  on  the  first 
Tuesday  In  Attgust.  . and  I further 
declare  that  If  n<»ilnaied  and  elected  to 
such  office  I will  qualify*. 

(Signed)  

The  above  statutes  declare  In  clear  and  lumuablguous ■ 
language  tliat  the  name  of  no  candidate  ahmll  be  printed  upon 
any  official  ballot  at  any  pxdjoary  election  unless  at  least 
sixty  days  prior  to  such  primary  a written  declaration  shall 
have  been  filed  by  the  candidate  declaring,  among  other  things, 
that  he  Is  a "qualified  elector." 


• < " c 


^ • s 

. •>*' 


Can  the  statutes.  In  view  of  the  above  langiiage,  be  con- 
strued so  as  to  j>ennlt  a person  having  made  an  erroneous  state-, 
ment.  Intentional  or  otherwise,  to  come  In  at  a subsequent 
date  and  qualify? 

In  the  case  of  Columbia  \Velghlng  Machine  Company  v. 
Rockwell,  38  S.W.  (2d)  (Mo.  App.)  508,  l.c.  510,  the  court.  In 
holding  that  idiere  the  statute  la  plain  and  unambiguous  there 
Is  no  room  for  construction,  saldt 

"«  eWe  cannot  do  this,  as  we  are  not 
permitted  to  construe  plain  and  uziam- 
biguous  language  In  a staute.  Reay 


Mr.  H.  D.  Allison 


4- 


July  21 j 1938 


V.  Klmira  Coal  Co.  (Mo.  App.)  34  S.W. 

(2d)  1015." 

And  the  ooitrt  having  held  this  to  be  true  regardless 
of  the  results  or  wlsdoa  of  the  lav.  Thus  In  the  oase  of 
Sleyster  v.  Bugene  Donselot  k Son^^  26  S.W.  (2d}  147,  223 
Mo.  App.  1166,  ve  find  the  following  statement: 

"«  « « where  the  meaning  of  the  language 
used  Is  plain.  It  must  be  given  effect 
by  the  courts  (Bets  v.  Kansas  City  Southern 
Ry.  Co.,  314  Mo.  390,  284  S.W.  466,  loo. 
eit.  461;  Orler  v.  Railway  Co.,  286  Mo. 
loo.  olt.  634,  228  S.W.  464,  loo.  olt. 

467)  without  regard  to  results  of  the 
construction  or  the  wisdom  of  the  law 
as  thus  construed  (State  ex  rel.  v. 

Wilder,  206  Mo.  641,  106  S.W.  272.” 

It  may  appear  harsh  to  refuse  Mr.  Marshall  a place 
on  the  ballot  since  he  has  subsequent  to  his  declaration 
become  a qualified  elector.  However,as  stated  we  oaiJiot  by 
construction  construe  a legislative  Intent  contrary  to 
that  unmistakably  expressed  In  the  language  of  the  statute. 

Prom  the  foiregolng  ve  are  of  the  opinion  that  the 
fact  that  Mr.  Marshall  Is  now  a qualified  elector  does  not 
make  him  eligible  as  a candidate  and  entitle  him  to  have 
his  name  appear  on  the  ballot  as  a candidate  for  canmitteeman. 

With  reference  to  the  question  of  whetlrier  a person  may 
vote  at  St.  Joseph  If  he  maintains  a legal  voting  residence 
there  but  resides  outside  of  the  city,  we  are  pleased  to 
enclose  a copy  of  an  opinion  rendered  by  this  department 
under  date  of  October  20,  1936,  to  Mr.  Oeorge  Priest  of  St. 
Louis,  Missoiurl,  wherein  a similar  question  was  ruled  on. 

Hesi>eotfully  submitted, 

A > PROVED: 

lUX  V/ASS  :.RMAN 

Assistant  Attorney  General 

J.  'W.  

(Acting)  Attorney  General 


MWiDA 


ELECTIONS  -A  voter  registered  In  a precinct  cannot 
vote  therein  after  moving  permanently 
to  another  precinct 


August  19 • 1936 


Mr.  H.  D.  Allison 
Covinty  Clerk 
Buchanan  County 
St.  Joseph,  Missouri 


Attention  of  Mr.  H.  R.  Hargrove 
Chief  Deputy 


Dear  Sirs 


Vlie  have  received  your  letter  of  July  16,  which 
reads,  in  part,  as  follows i 

"I  would  like  to  have  a legal 
opinion  on  the  following  ques* 
tlon. 

"If  a person  has  registered 
under  the  permanent  registra- 
ti(m  system  and  moves  his 
residence  but  falls  to  come 
to  this  office  to  make  the 
proper  change  of  address  on 
his  registration  card,  may  he 
be  allowed  on  election  day  to 
go  back  to  the  precinct  In  which 
he  is  registered  and  vote  under 
his  former  addreesT  ” 


In  using  the  term  "moves  his  residence,"  we 
presume  you  mean  a situation  where  the  person  entirely 
abandons  his  former  residence  from  which  he  is  registered 
and  IntexkLs  to  reside  in  the  future  for  all  purposes  in 
another  precinct* 

"Residence"  Is  a matter  largely  of  Intention. 

The  St.  Louis  Court  of  Appeals,  In  determining  that  a 
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student  had  the  right  to  vote  in  the  city  where  he  was 
attending  school,  if  he  had  abandoned  his  former  resi- 
dence, said,  in  the  late  case  of  Chomeau  v.  Roth,  72 
S.  Vi,  (2d)  997,  1.  c.  999i 


"•iHi-jH*  an  actual  residence,  coupled 
with  the  intention  to  remain  either 
permanently  or  for  an  indefinite 
time,  without  any  fixed  or  certain 
purpose  to  return  to  the  former 
place  of  abode,  is  sufficient  to 
work  a change  of  domicile.  Nolker 
V.  Nolker  (Mo.  Sup.)  257  S.  W.  798| 
Finley  v.  Finley,  (Mo.  App.)  6 S.  W. 
(2d)  1006." 


It  would  follow  that  if  a person  moved  out  of 
a precinct,  or  a city,  or  a state,  to  another  place 
wlth"the  intention  to  remain  either  permanently  or  for 
an  indefinite  time,  without  any  fixed  or  certain  pur- 
pose to  return  to  the  former  place  of  abode,"  he  would 
no  longer  be  a resident  of  such  precinct,  city  or 
state  from  which  he  moved.  He  would  have  abandoned 
entirely  his  former  residence.  In  connection  with 
the  question  you  have  asked,  he  would  no  longer  be 
a resident  of  the  precinct  from  which  he  is  registered. 

Section  10178,  Revised  Statutes  Missouri  1929, 
provides,  in  part,  that} 

"Each  voter  shall  vote  only  in  the 
township  in  which  he  resides,  or  if 
in  a town  of  city,  then  in  the  elec- 
. tion  district  therein  in  which  he 

resides." 


As  was  said  in  the  case  of  Hall  v.  Schoenecke, 
128  Mo.  661,  1.  c.  670s 

"Contestant  insists  that  an  elector, 
in  voting  for  a general  officer  of 
a city  or  town,  as  mayor,  is  entitled 
to  vote  in  any  election  district  in 
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auch  town  or  city*  In  anawer  to  tha 
contention  wo  nood  only  aay  that  the 
atatute  providea  otherwiae*  A cltisen 
of  a town  la  only  qualified  aa  a vot  r, 
and  entitled  to  vote^  In  the  election 
dlatrlct  therein  In  which  he  realdee* 
Revlaed  Statutea,  aec*  4670*" 


Furthermore , the  lawa  of  Mlaaouri,  1937,  pagea 
278  to  289,  contain  a new  syatex  of  reglatratlon  ap- 
plicable to  the  City  of  St.  Joaeph  aa  a city  of  the  flrat 
claaa*  Section  5 thereof.  In  preacrlblng  a one  of  the 
dutlea  of  the  Judgea  of  election,  providea  that 

"The  Judgea  of  election  ahall  permit  no 
peraon  to  vote  mileaa  properly  Identified 
aa  a realdent  of  the  “preclncV  and  regia- 
Ter'ed  as  suet  * 


COHCLUSION 


It  follows,  therefore,  that  If  a peraon  regis- 
tered imder  the  peraianent  registration  system  In  a 
certain  precinct  moves  therefron  to  another  preolnet, 
permanently  or  for  an  Indefinite  time  without  any  fixed 
or  certain  purpose  of  returning,  he  la  no  longer  a 
realdent  of  auch  first  precinct  and  can  no  longer  vote 
therein*  One  must  oe  a resident  of  and  properly  regis- 
tered In  a precinct  In  order  to  be  entitled  to  vote* 

Respectfully  submitted 


J.  F.  ALL£.MCH 

Ass latent  Attorney  General 


APPROVED 


J*  JE> • 

(Acting)  Attorney  Oeneral 
JFA  LC 


FEi)S:  Cons+'’’ble  is  no.t  . entitled  to  a fef  tor  attending^ 
coni  in.  a criminal  case,  on  a lais.  neanor  before 
a justice  of  the  peace. 


)ptanbsr  21, 


n i 

H.  ,f 

1230  I'l' 


ir.  'T.  G.  Again 
Constable,  Ooliojibia  Tov.Mi,c.hlj; 
105  Tmrera  Suiliing 
Coliimbia,  llissouri 


Pi  LED  I 


Dear  Sir; 


for  aia  opinion,  which  n 


entvorea,  v.nere 


cLedge 

rooc 

dpt  of  your 

recUQst 

iS  CiXX  X 

‘olio 

I'vs; 

foes  i 

‘rom 

wli®  custice 

pleas 

0 f g 

ullty  are 

-h  '•-■Ct. 

not 

the  arrest- 

.ao  is 

evititiod  to  fees  A 

.liiO.dO 

•ay 

bate  a'atrol'; 

M? 

V.>  « .V;'  O o 

let 

c , 2 e a o a 

follows; 

.n-l  of 

kx  w O, 

aplaint  be- 

fora  a justice  of  the  pco’.co,  verified 
by  the  oath  or  ux’fir.o.v-ticn  of  a per- 
son corapeteut  to  testify  against  the 
accused,  if  tno  justice  be  satisfied 
that  the  aocuool  is  not  iihely  to  try 
to  escepe  or  evade  proeecution . for  the 
offense  allopod,  it  shall  bo  his  duty 
to  fortliv;ith  forvu.rd  ouch  co:iplainr  to 
biiO  pi*o  S'c.  cu  i,  4.-.  0 iia-Liicy  B u,.ia  ic  Si-s-ual 
uo  the  duuy  cn  aha  co.i;.plamimt  to  i or  iih— 

v',ith  iiiX t_.lo  proa cu ■>_; ij .v^..  a,tt0u.n0ji' 

Wila e .tacts  can  co  cre-Vt^-t-  ugsAmau  tne 

UCOUCOCt  . a-iia  O.y  ,vX  t'i.,  O V?  a a a • cUld  tho 


tfter  Inv: 


' i-r  •!>  Oxi.  Ox 


jpX!'0 iXO C\1  o O.  bXO-L'iltf ^ 00  SO.'bioX  IOCl 

an  offeXiOG  has  bean  cemariittod,  and  tht.t 
a Case  against  the  accused  can  bo  made, 
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-2- 


it  sho.ll  be  Ma  dutj  to  iBi-'ediately 
file  ilia  infori'-etlon  befcra  the  justice 
taking  the  coioplaint,  and  give  to  said 
justice  0.  list  of  the  T^it3:iesse3  to  be 
Gubpoeneed  on  the  part  of  the  state;  and 
upon  the  filing  of  the  information  by 
the  Drosocuting  attorney,  as  hei’ein  pro- 
vided, vdtii  the  justice  of  the  penes, 
or  upon  the  filing  of  an  information  by 
the  prosecuting  attorney  upon  his  avm. 
information  eavd  belief,  v/ithout  conn)lairLt 
of  a private  individual  having  previously 
been  filed,  it  shall  be  the  duty  of  the 
justice  to  forthwith  issue  a v^arrant^for 
the  arrest  of  the  defendant,  directed  to - 
the  sheriff  of  county  or  constable  of 
the  tov.nehi  g,  oX',  if  iio  such  oiiicsr  is 
at”hiiid,  then  to  sore  corspetsnt_  person 
who  shall  be  specially  deputed  oy  the 
justice  to  oxGcnto  tns  ScXiie-,  by  written 
indorsement  to  th-t  affect  on  such  war- 
rant." 


It  will  be  noticed  that  accoz-ding  to  the  r^bove 
section  the  only  duty  that  is  to  be  pcxloiWied  bj  the 
prosecuting  attorney  is  to  invsstigats  the  facts  , 

Bitted  by  the  complaint  which  is  fliea  boiore  tne  justice 
of  the  peace,  and  then  in  tne  case  ox 

mediately  file  his  inforixatxon  ee^^ora  ohu  oUotxce  of  tho 
peace  taking  the  coxrplaint.  It.  tnen  oecomes  ine  autj  _ 
of  tlxo  iuotioe  of  tho  so.oo  to  fortiroxta  ioouo  . 
for  ths  arrest  of  tne  aoxenuant,  ..x^xeco^d^  to 
of  the  county  or  constgiMxe  .of  tp-l  " * 

according  to  this  section,  is  aiscretionux-iy 
justice  of  the  pea/*n 
by  the  prosecutin 


u o-na  iS  not  dependent  upon_  any  orders 
ttorney.  ’i'hc  justice  of  the  peace 


nay  direct  the  v.^arrant  to 


the  ishei’iff-  oi'  the  oourity  or 


ighr'cmsiahoaf  tae  toraioMp,  yg i-r Sf""* 

3f  guilty  may  direct  the  oo.hc.iti!:eao  to  the  ...xiilr 
bhe  county  or  the  consTaoie  of  ouc  Lownship. 

4s  to  fees  of  constahles  in  cx’iiainal  proceedings, 
Section  11777,  h.  3.  I.:o.  1929,  provides  the  folxovvrng  iocs 


i:r. 


'i' . V » 


ia 
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’•ror  summouins  sach  jury  before  a 
justice  of  the  peace. ........... 

■ J’oi”  taiius  a cx'iiiiiiial  to  jail. .... 

And  for  every  iiile  trareled  in_^ 
taking  a or.Uiinal  to  jail  aud 
retuDuiiiig  tnerefi'oin,  proviuod 
the  distaxicG  so  travolcd  be  Dtore 
than  five  Kiles,  the  sUtTi  of,  per 

mile 

I'or  tcLking  every  bond  recuirod  by 

Ijivv  to  bo  

for  subpoenaing  a witness 


vl.OO 

1.00 


.10 

.50 

,50" 


As  you  will  notice  in 
statute  does  not  provide  a fee 
Ing  court  in  a crliidnal  proceev 


the  above  section,  the 
foi’  the  coiistable  attend- 
ing. 


Criminal  coots,  as 
solely  a creature  of  the  sta 
in  State  ex  rel.  v.  Vdllder, 


'...•ell  as  civil  costs,  are 
tntoi'y  lav;.  Our  Supreme  Court 
197  ho.  1.  0.  52,  .said  as 


follov/s: 

"for  many  years  this  court,  in  obedience 
to  strict  statutory  provisions,  has 
sedulously  maintained  t-hat  no  costs  can 
be  taxed  except;  such  as  the  lav;  in  ^pH® 
allows.  Shed  v.  hailroad,  67  l.o,  bSV;^ 
Crouch  V.  flviramer,  17  no,  420;^3taoe  ex 
rel.  V.  Hill,  72  lo.  512;  .xilliariis  v. 
Chariton,  85  ho.  646." 


Co. 


Likewise , 
46  ho.  App.  1 


ill  the  C'S-se  of  ning  v . Paint  & 
”^0.  577,  the  court  said: 


Glass 


"It  may  be  sta'ted  tnuU  tns^  entire  ■-'-^‘^7 
ject  of  costs,  in  both  civil  ana  criminal 
cases,  ia  ...  mt-tter  of  statutory  enact- 
ment; that  all  such  o-?ic-r 

strictly  oonstrusu,  _ ana  txte  o..iic..r 

or  other  person  claiming  costs , 
are  contested,  must  oe 

f invar  on  the  statute  aut .loi'i zing  bnihi— 

"taxs^on.'* 


C . Again. 


oSplj  • fe-1 ) liaS 


Uncler  tiia  above  sections,  ond  especially  Section 
5418,'  supra,  the  constciole  and  the  oiisrixf  have  tiie  same 
duties  and  Jurisdiction. 

Under  Section  11513,  ii.  >t.  x.'o.  Ivci9,  the  duties 
of  the  sheriff  are  described,  as  follows'; 

’'Evez'y.  sheriff  s.hall  cuel.l  and  suppress 
assaults  c-.'ad  bat'teries,  riots,  roubs,  . 
affrays  and  insurrectioiis ; shall  appre- 
hend and  cOi.viai'b  to  jail  all  feloiis  and 
traitors,  and  srcecuto  all  p-rocosa 
directed  to  him  by  legaD.  authority, 
including  H-rits  of  replevin,  attachiiiants 
and  final  process  issuod  by  Justices  of 
tha  psa.ee j 

CCxMGIUAlOU 


In  vls’.'?  of  the  abovo  authorities,  it  i.s  the  opinion 
)f  this  dopartinenf  that  a n.exaber  of  the 
.s  not  a constable  or  .deputy  constable  or  a sheriff  o 
'enutv  sheriff  is  not  entitled  to  any  fees  ■•niere  a de- 
;‘eS2t  plSds'^pzilty  before  a Justice  of  the  peace  on  a 

risdemcanor  charge,  but  tnan  J 

5onstable  or  sheriff  or  deputy  siioriif,  v;..r-.n  oei^.i.no  a 
SJLt  or  cofflinitoent  issued  by  the  Justice  of  the  peace 

;rg1i?tSr‘th^cp?hi£  Of  thlo  dopopppopt  .Mt  ™ta.le 

, .!_  • J T 4-  r ■{".PTl  O i- •'!  '*  COU.X*U  fcl  Oi  Xliixiic*.x 

s not  entitled  to  a lo--  -..--i  w.. wvcx.u.-u....^, 

Kise  before  a Justico  of  tha  peace. 

Peeps ctf ally  submitted 


COUNT X CLSRE3:  Seotlon  11811,  as  amended.  Laws  of  Missouri, 

1933,  page370,  does  not  provide  for  a definite 
stated  salary  for  each  deputy  or  assistant  * — 
county  clerk. 


f- 

^ December  23,  1998. 

/ 


Honorable  D.  £.  Abernathy 
Deputy  County  Clerk 
PerryTllle,  kiseouri 


Dear  31r: 


VTe  have  reoeived  your  letter  of  December  13, 

1958,  which  reads  as  follows: 

"On  J'anuary  1,  1935,  1 was  appointed 
Deputy  County  Clerk  of  Perry  County, 
Missouri,  and,  at  that  time,  was  paid  a 
salary  of  175.00  per  month.  This  salary 
was  below  what  was  allowed  by  Statute 
for  counties  of  the  class  of  Perry  County 
for  Deputy  County  Clerks.  I entered 
protests  from  time  to  time,  for  as  far  as 
I could  ascertain  no  other  County  in  the. 
State  was  paying  less  than  $1,300.00  per 
year,  the  Statutory  allowance  for  counties 
of  that  class.  I was  paid  this  salary, 
tinder  protest,  until  the  law  putting  County 
Clerks  on  a salary  became  effective,  when 
I was  allowed  a salary  on  the  basis  of 
$1,300.00  per  year. 

"In  your  opinion,  can  I present  a claim  for 
back  salary  from  January  1,  1935,  to  the  date 
the  new  law  became  effective  in  1937,  the 
date  1 began  receiving  $1,300.00  per  year? 

"There  is  no  disagreement  with  the  County 
Court  over  the  matter  and  I am  of  the  opinion 
the  Court  will  be  guided  by  your  ruling.  I 
shall  appreciate  hearing  from  you  at  your 
earliest  convenience." 


Hon.  D,  £•  Abernathj 
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Tou  state  that  70U  were  appointed  deputy  county 
clerk  on  January  1,  1935,  and  was  paid  a salary  of  #78.00 
per  month  until  the  ’*new  law  became  effectiwe  in  1937;” 
that  this  salary  was  "below  what  was  allowed  by  statute 
for  counties  of  the  class  of  Perry  County  for  deputy 
county  clerks." 

We  ha-ve  not  found  any  statute  which  sets  any 
particular  "salary"  for  deputy  county  clerks.  At  the  time 
you  were  appointed.  Section  11811  as  amended  and  contained 
in  the  Laws  of  Missouri,  1933,  page  370,  was  in  force  and 
effect.  Since  the  population  of  Perry  County,  as  shown 
by  the  1930  decennial  census  is  13,707,  the  applicable  parts 
of  Section  11811,  as  amended  in  1933,  reads  as  follows} 

"The  aggregate  amount  of  fees  that  any 
clerk  of  the  County  Court  under  Articles 
2 and  3 of  this  Chapter  shall  be  allowed 
to  retain  for  any  one  year*s  serrioe  shall 
not  in  any  case  exceed  the  amount  herein- 
after set  out.  * * * in  counties. haring 
a population  of  12,500  and  less  th^ 

15,000  persons,  the  clerks  shall  be  al- 
lowed to  retain  #1500.00  for  themselres,  and 
shall  be  allowed  to  pay  for  deputies  and 
assistants  #1300.00;  ^ 

It  will  be  obserred  that  the  county  clerks  were  al- 
lowed to  pay  #1300.00  "for  deputies  and  assistants."  The 
words  "deputies"  and  "assistants"  were  used  in  the  plural. 
The  statute  does  not  say  that  any  particular  deputy  or  any 
particular  assistant  shall  rsceire  #1300.00  or  any  other 
specific  sum  annually.  The  statute  alBO  does  not  say  that 
if  there  should  be  only  one  deputy  or  assistant,  such  deputy 
or  assistant  should  receire  #1300.00  annually.  If  the 
county  clerk  should  hare  had  more  than  one  assistant  or 
more  than  one  deputy,  it  would  hare  been  impossible  to  gire 
each  of  them  an  annual  salary  of  #1300.00  out  of  the  fees 
he  was  allowed  to  retain  by  statute  for  such  purposo,  since 
that  is  the  total  amount  the  clerk  was  authorized  to  retain 
and  pay  for  all  of  his  deputies  and  assistants. 


Hon.  D.  X.  Abomathj 


Doe.  23,  1938 


As  stated  by  the  Supreme  Court  la  the  case  of 
Ward  Christian  County,  111  S.  W.  (2d)  182,  183,  the 
court  said: 

'**It  la.  eeU-eettled  law  that  a right 
to  oonpensation  for  the  discharge  of 
official  duties  Is  purely  a efeature  of 
statute,  and  that  the  statute  which  Is 
clained  to  confer  such  right  must  be 
strictly  construed.*  State  ex  rel.  Linn 
County  T.  Adams,  172  Ko.  1,  72  S.  W.  655, 

656." 

Whether  Section  11811,  as  amended  in  the  year  1933, 
be  strictly  or  liberally  construed,  we  cannot  read  it  to 
the  effect  that  any  deputy  or  assistant  of  the  county  clerk 
is  entitled  to  a definite  and  stated  salary.  Any  such 
deputy  might  hare  been  paid  the  maximum  amount  allowed  by 
law  for  such  purpose,  but  the  statute  did  not  set  the  salary 
at  any  giyun  amount. 

We  hare  confined  ourselyes  in  this  opinion  to  the 
effect  of  Section  11811,  as  amended  by  the  1933  Legislature, 
and  we  haye  made  no  attempt  to  construe  the  meaning  and 
effect  of  the  same  act  as  passed  by  the  Legislature  in  the 
year  1937.  We  take  It  from  your  letter  that  your  difficulty 
arises  solely  In  connection  with  the  effect  of  the  1933  law. 


COMCIUSIOH 


Under  the  terms  of  Section  11811,  as  amended  by 
the  Laws  of  Missouri,  1933,  page  370,  deputy  county  clerks 
are  not  entitled  to  a definite  »v.ted  salary.  In  connec- 
tion with  Perry  County,  Missouri,  the  county  clerk  was 
allowed  "to  pay  for  deputies  and  assistants  $1300.00." 

This  amount,  howeyer,  appears  to  be  the  total  amount  to  be 


I 
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Hon.  D.  X.  Abernathy 


paid  to  all  deputies  and  aaslatanta  which  the  county  clerk 
sight  huTe,  and  that  no  particular  deputy  or  assistant 
could  olaia  that  he  was  entitled  to  such  entire  sua  as  a 
matter  of  law.' 


fiespectfuUy  submitted 


F.  ^VLLXBACH 

Assistant  Attorney  Oeneral 


aPPROTEDi 


TTTrTnm 

(Acting)  Attorney  Oeneral 
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SHERIFF; 


Sheritf  not  entitled  to  fees  for  mileage'  in  makiag 
investigations* 


t 


I ••  February  5,  1938. 

t 


Honorable  lien  W.  Auamun, 
Clerk  of  County  Court, 
Haysville,  l^lssouri. 


Dear  Sir: 


This  will  acknowledge  reooipt  of  yovir  re^iuest 
of  January  31,  1938,  which  reads  as  follows: 

"By  re^iUest  of  the  County  Court  I am 
writing  you  in  regaru  to  the  fees  paid 
by  the  County  Court  to  the  sheriff. 

'^The  Court  has  been  under  the  impression 
that  no  fees  are  to  be  allowed  to  the 
sheriff  only  where  an  arrest  occurs. 

They  have  bean  under  oritioism  by  certain 
individvials  for  not  paying  the  sheriff 
mileage  on  investigations. 

"Will  you  please  advise  us  as  to  their 
exact  position  regarding  these  fees?" 

I7s  understana  yovir  question  to  be,  "Can  the  County 
Court  allow  the  sheriff  of  your  county  fees  for  mileage  in 
making  criminal  investigations?" 

Article  9,  Section  12,  Constitution  of  lliasouri, 
reads  as  follows: 

"The  General  n.8sembly  shall,  by  a law 
uniform  in  its  operation,  provide  for  and 
regulate  the  fees  of  all  county  officers, 
and  for  this  purpose  may  classify  the 
counties  by  population." 


Honorabla  Ban  W.  Ausmaa 


E/5/38 


The  fe«8  prorided  for  the  sheriff  In  orimlnal  oases 
are  set  forth  in  sections  11791  and  11792,  B.  S.  Uo,  1929. 
Section  11792  refers  to  fees  for  mileage,  and  reads  as 
follows: 

"Sheriffs,  county  nxarshals  or  other 
officers  shall  be  allowed  for  their 
services  in  criminal  cases  and  in  all 
proceedings  for  contempt  or  attach- 
ment as  follows:  Ten  cents  for  each 
mile  actually  traveled  in  serving  any 
venire  summons,  writ,  subpoena  or 
other  order  of  court  when  served  more 
than  five  miles  from  the  place  where 
the  court  is  held:  i’rovideu,  that  such 
mileage  shall  not  be  charged  for  moie 
than  one  witness  subpoeixaea  or  venire 
;:uinmon3  or  other  writ  servea  in  the 
same  cause  on  the  same  trip." 

Section  11793,  K.  S.  i!o.  1929,  provides  as  follows: 

"*io  sheriff  or  ministerial  officer  in 
any  criminal  proceeding  shall  be  allowed 
any  fee  or  fees  for  any  other  services 
than  those  in  the  two  preceding  sec- 
tions enumerated,  or  for  guards  not 
actually  employed." 

It  will  be  seen  from  the  last  q.uoted  section  (11793), 
that  the  sheriff  cannot  be  allowed  fees  in  criminal  cases  un- 
less those  fees  are  enumerated  in  Sections  11791  and  11792, 
supra.  Mileage  for  investigations  is  not  enumerated  therein, 
and  hence  same  cannot  be  allowed. 

Furthermore,  the  Supreme  Court  has  definitely  laid 
down  the  following  rule  on  the  (Question  of  allowance  of  fees 
to  public  officers: 

"It  is  well-settled  law  in  this  State 
that  the  right  to  compensation  for  the 
discharge  of  official  duties  is  purely 
a creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  that 
right  must  be  strictly  construed.  The 
right  of  a public  officer  to  compensation 
is  derived  from  the  statute,  and  he  Is 
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entitled  to  none  for  services  he  may 
perform  as  such  officer,  unless  the 
statute  gives  it.  State  ex  rel,  v. 

Adams,  172  i^o.  1-7;  Jackson  County  v. 

Stone,  168  Ho.  577;  State  ex  rel.  v. 
waibridge,  153  ko.  194;  State  ex  rel. 

V.  Brown,  146  Vo,  401;  State  ex  rel. 

V.  Wcfford,  116  Vo.  220;  Oivens  v. 

Daviess  Co.,  107  L'o.  603;  yilllams  v. 

Chariton  Co.,  65  ko.  645;  Oasmion  v. 

Lafayette  Co.,  76  ko.  675.^^  (Sanderson 
V.  Pike  County,  195  Vo.  1.  o.  605.) 

It  is  true  that  the  sheriff  often  goes  to  much  expense 
and  trouble  in  Disking  investigations,  but  if  the  Legislature 
has  not  providea  oompensatiou  for  such  expense  and  services, 
then  none  can  be  allowed,  kb  was  ealu  in  State  ex  rel.  v. 
Haokmann,  305  ku.  1.  o.  351; 

'*The  aiv;ument  of  hai'dship  ana  that  an 
officer  shoulu  not  be  ooeipelled  to  incur 
a financial  loss,  in  perfoiiaiag  the  duties 
incident  to  his  office,  cannot  be  con- 
sidered by  the  courts  in  passing  upon  the 
rights  of  relator,  as  fixed  by  the  statute. 
Failuie  to  provide  a salary  or  fee  for  a 
duty  imposea  upon  an  officer  by  law  does 
not  excuse  his  perfoi'manoe  of  such  duty.** 


CChCLUJICH. 


It  is,  therefore,  the  opinion  of  this  office  that  the 
County  Court  of  your  county  cannot  allow  the  sheriff  mileage 
fees  for  making  investigations  as  to  violations  of  the  law  or 
in  making  any  other  investigations  incident  to  a criminal  case 
his  feas  being  limited  Ip  such  cases  to  those  enumex'ated  In 
Sections  11791  and  11792,  H.  S.  ko.  1929. 

Tours  very  truly. 


HAhhY  H.  AAY, 

APPROTiU):  Assistant  Attorney  General. 
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(Acting)  Attorney  General. 


EHk:HR 


I 


) County  depositories  required  under  Laws  of 
COUNTY  DE?0SIT0KI£3:  ) Mo.,  1937,  p.  502, to  pledge  designated  assets 
BANK3  AND  BANKING:  ) to  secure  public  funds,  and  giving  of  personal 

security  eliminated. 


June  14,  1938 
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iionorable  hi  chard  C«  Ashby 
Prosecuting  Attorney 
Livingston  County 
Chlllicothe,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  Jvtne  10th,  in  which  you  request  the  opinion  of  this 
Department.  Your  letter  of  request  is  as  follows: 

"1  v.ould  like  an  opinion  from  you 
concerning  the  right  of  county 
depositories  to  give  personal  bonds 
to  qualify  for  protection  of  funds 
of  the  coxinty,  that  is  to  say, 

\inder  oection  One  and  Three  of  the 
Laws  of  1937,  page  602,  1 believe 
the  right  of  county  depositories  to 
give  personal  bonds  has  been 
eliminated.” 

You  request  our  opinion  as  to  whether  or  not 
Laws  of  iklissourl,  1937,  and  foiuid  at  page  602  et  seq., 
relative  to  the  pledging  of  assets  for  the  safekeeping  of 
public  funds,  supersedes  the  personal  bond  that  may  be 
given  to  secure  public  funds  as  provided  by  Section  12187, 
K.  S.  mo.  1929,  as  amended  by  ^uwa  of  Missouri,  1936, 
pages  316  and  372. 

By  Laws  of  Missouri,  1937,  page  602,  it  is  pro- 
vided by  Section  1 thereof  as  follows: 

"Notwithstanding  any  provisions  of 
law  of  this  State  or  of  any  political 
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. subdivision  thereof,  the  public  funds 
of  every  county,  tov/nshlp,  city,  tovm 
village  '(and  certain  designated 
institutions  of  the  State),  v/hich 
shall  no\?  or  hereafter  be  deposited 
in  any  banking  institution  acting  as 
a legal  depository  of  such  fxmds 
under  the  provisions  of  the  statutes 
of  ilissourl  requiring  the  letting 
and  deposit  of  the  same  ana  the  fur- 
ni shir.r  of  security  therefore,  shall 
be  secured  by  the  said,  legal  deposi- 
tory making  depo.lt,  as  hereinafter 
provided,  of  securities  of  the  same 
character  as  are  required  by  Section 
11469  and  all  amendments  thereto  for 
the  security  of  funds  deposited  by 
the  dtate  Treasurer  under  the  pro- 
visions of  i»rticle  1 and  2 of  Chapter 
72  of  the  Revised  Statutes  of  Missouri, 

1929,  and  all  amendments  thereto." 

Said  section  further  provides  that  the  securities  shall  at 
the  option  of  the  depository  banking  institution  be  deliver 
od  either  to  the  fiscal  officer  or  the  governing  body  of 
the  municipal  corporation  or  other  depository  of  said  funds 
or  by  depositing  such  securities  with  such  disinterested 
banking  institution  or  safe  depository  as  trustee,  as  may 
be  satisfactory  to  both  parties  to  the  depository  agreement 
The  section  further  provides  that  the  rights  and  duties  of 
the  several  parties  to  the  depository  contract  shall  bo  the 
same  as  those  of  the  State  and  the  depository  banking  insti 
tution  respectively,  under  Section  11469,  supra,  and  amend- 
ments thereto. 

It  is,  therefore,  cur  o^.inion  that  since  the 
effective  date  of  this  iict,  nax.;ely,  September  6,  1937,  the 
county  coiu't  of  your  county  sh^ll  require  the  selected 
depository  or  depositories  in  the  manner  provided  by  Laws 
of  Missouri,  1937,  page  502,  to  pledge  the  designated 
securities  mentioned  in  ejection  11469  as  amended  by  •L'aws 
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of  Missoxirl,  1937,  at  page  521,  to  safeguard  and  protect 
the  public  funds  deposited  in  said  depositories.  It  is  our 
opinion  that  it  is  no  longer  permissible  for  the  county 
court  to  accept  and  the  designated  depositories  to  give  the 
personal  secvirlty  as  provided  by  Section  12187,  supra. 


Very  txnily  yours 


COVELL  R.  EEWITT 
Assistant  attorney-Cieneral 


AFttiOViiDi 


TaYIiO^ 

(Acting)  Attorney-General 
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CRIMINAL  COSTS:  State,  coianty  or  prosecuting  attorney 

not  liable  for  costs  of  dlamlasal  of  a 
felony  charge  in  a preliniina3?y  either 
by  prosecuting  attorney  or  justice  of 
the  peace. 


Jxuie  24,  1938 


> 


; 


Mr.  Richard  C.  Ashby, 
Prosecuting  Attorney, 
Livingston  County, 

Chi  Hi  CO  the,  Missouri. 

Dear  Sir: 


FILED 


This  will  acknowledge  receipt  of  yoiir  request  dated 
June  21  for  an  official  opinion  from  this  department  which 
request  is  as  follows: 

"I  would  appreciate  your  construction 
of  the  Sections  under  Article  19  of 
Chapter  29,  pertaining  to  the  costs 
of  criminal  cases  in  the  following 
circvims  tances  t 


Upon  a case  being  filed  by  myself, 
as  prosecuting  attorney,  and  a warrant 
issued  thereon,  and  thereafter,  the 
defendant  is  discharged,  either  by 
a nolle  or  by  the  Justice  at  the  pre- 
liminary hearing,  idio  is  liable  for 
the  costs?  It  is  xmderstood  in  the 
above  premises  that  the  charges  filed 
was  a felony  charge  and  punishment 
solely  by  imprisonment  in  the  peni- 
tentiary." 

In  this  request  you  refer  to  the  sections  \inder 
Article  XIX  of  chapter  29  of  the  Revised  Statutes  of 
Missouri,  1929,  and  I believe  that  you  are  only  interested 
in  Sections  3828  and  3830.  Section  3828,  R.S.  Mo.  1929 
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reads  as  follows t 

"In  all  capital  cases,  and  those  In 
which  Imprisonment  In  the  penitentiary 
Is  the  sole  punishment  for  the  offense. 

If  the  defendant  Is  acquitted,  the 
costs  shall  be  paid  by  the  state;  and 
In  all  other  trials  on  Indictments  or 
Information,  If  the  defendant  is  ac- 
quitted, the  costs  shall  be  paid  by 
the  coimty  In  which  the  Indictment 
was  foxmd  or  Information  filed,  except 
when  the  prosecutor  shall  be  adjudged 
to  pay  them  or  It  shall  be  othez*wlse 
provided  by  law." 

Section  3830,  R.S.  Mo.  1929  reads  as  follows} 

"When  such  prosecutions  are  coinnenced 
by  a public  officer  whose  duty  It  Is 
to  Institute  the  same,  and  the  defend- 
ant Is  acquitted,  the  county  shall  pay 
the  costs;  If  he  Is  convicted,  and 
unable  to  pay  the  costs,  the  county 
shall  pay  all  the  costs,  except  such 
as  were  Incurred  on  the  part  of  the 
defendant." 

In  construing  the  statutes  one  must  read  the  sections 
that  are  pari  materia  and  In  reading  Section  3826,  R.S.  Mo. 
1929,  the  section  refers  to  the  following} 

"In  all  capital  oases  In  which  the  de- 
fendant shall  be  convicted,"*  « « « « 

Also  In  Section  3827,  R.S.  Mo.  1929  In  reference  to 
when  the  county  should  pay  the  costs.  It  reads  as  follows} 

"«  * * In  which  the  Indictment  was 
found  or  Information  filed"*  * * 

Also  In  Section  3828,  supra.  It  sets  out} 
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# and  In  all  other  trials  on 
Indictments  or  Infonsetlcm,''*  * * 

Under  these  sections  it  shows  on  Its  face  that 
It  applies  only  to  specific  trials  on  Informations  or 
Indictments  and  does  not  mention  uiy thing  oonoez*nlng 
preliminary  hearings. 

Of  course,  as  a matter  of  fact  If  the  defendant 
should  be  bound  over  to  the  criminal  court  In  a preliminary 
hearing,  the  coats  of  the  hearing  would  run  with  the  case 
and  be  taxed  as  costs  In  other  criminal  proceedings. 

Section  3630,  supra.  In  reference  to  when  the  county 
shall  pay,  provides  as  follows t 

”V/hen  such  proseoutlcms  are  ooianenced 
by  a public  officer  whose  duty  It  Is 
to  Institute  the  same,  aiuS  the  defend- 
ant Is  acquitted,  the  co\mty  shall  pay 
the  coats;  If  he  Is  convicted,  and 
unable  to  pay  the  costs,  the  covuity  shall 
pay  all  the  costs,  except  such  as  were 
Incurred  on  the  part  of  the  defendant.” 

This  section  applies  only  as  to  prosecutions  commenced 
under  the  preceding  section  which  Is  Section  3829  R.S.  Mo. 
1929.  All  of  the  sections  In  ^^rtlcle  XIX,  chapter  29  of 
Revised  Statites  of  Hlsaouzd,  1929,  only  refer  to  costs  In 
which  a trial  Is  had  In  the  circuit  court  and  not  to  trials 
or  preliminaries  In  the  Justice  courts. 

Section  3832,  R.S.  Mo.  1929  specifically  states 
the  method  of  assessing  costs  In  preliminary  hearliags. 

This  section  reads  as  follows i 

"If  a person,  charged  with  a felony, 
shall  be  discharged  by  the  officer 
taking  his  examination,  the  costs 
shall  be  paid  by  the  prosecutor  or 
person  on  whose  oath  the  prosecution 
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was  Instituted,  and  the  officer 
taking  such  examination  shall  enter 
judgment  against  auoh  person  for  the 
same,  and  Issue  execution  therefor 
Immediately;  and  In  no  such  case 
shall  the  state  or  coimty  pay  the 
costs.” 

As  stated  In  your  request  you  only  refer  to  pre- 
liminaries had  where  you  personally  file  the  complaint 
and  It  Is  not  filed  by  an  Individual.  Your  request  also 
Inquires  only  as  to  the  method  of  payment  of  costa  In 
a preliminary  where  'T’ou  have  filed  a nolle  or  the  justice 
has  found  Instifficlent  grounds  to  bind  the  defendant  over 
to  the  circuit  court  for  trial.  Section  3832,  supra, 
provides  that  the  prosecuting  witness  shall  pay  the  costs 
on  a discharge  of  the  defendant  in  the  preliminary,  but 
under  Section  3444,  R.S.  Mo.  1929  and  Section  3510,  R.S. 
Mo.  1929,  both  sections  provides 

but  In  no  case  shall  the 
prosecuting  attorney  be  liable 
for  costs.”*  ***** 

and 


"*  * * but  the  prose  cut  Ixig  attox*- 
ney  shall  not  be  liable  for  costs 
in  any  case.” 

Section  3444,  R.S.  Mo.  1929  reads  as  follows i 

■TOien  the  proceedings  are  prosecuted 
before  any  justice  of  the  peace,  at 
the  Instance  of  the  Injured  party, 
for  the  disturbance  of  the  peace  of  a 
person,  or  for  libel  or  slander,  or 
for  any  trespass  against  the  person  or 
property  of  another,  not  amounting  to 
a felony,  except  for  petit  larceny, 
the  name  of  such  injured  party  shall 
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be  entered  by  the  Justice  on  his 
docket  as  a prosecutor;  and  If  the 
defendant  shall  be  discharged  or 
acquitted,  such  prosecutor  shall  be 
adjudged  to  pay  the  costs  not  other- 
wise adjudged;  and  In  every  other 
case  of  acquittal.  If  the  Justice 
or  Jury  tr;^ng  the  case  shall  state 
In  the  finding  that  the  prosecution 
was  malicious  or  without  probable 
cause,  the  Justice  shall  enter  Judg- 
ment for  costs  against  the  prosecu- 
tion or  party  at  whose  Instance  the 
Information  was  filed,  and  shall 
Issue  execution  therefor;  but  In  no 
case  flhall  the  pz^osecuting  attorney 
be  liable  for  costs.  In  other  oases 
of  dlschwge  or  acquittal  the  costs 
shall  be  paid  by  the  county,  except 
ythen  the  prosecution  Is  commenced  by 
ooB^lalnt  and  the  prosecuting  attorney 
declines  to  file  Information  thereon. 

In  which  case  the  proceedings  shall 
be  dismissed  at  the  cost  of  the  party 
filing  the  complaint,” 

Section  3510,  R,3,  Ho,  1929  reads  as  follows! 

"tfhen  the  Information  Is  based  on  an 
affidavit  filed  with  the  clerk  or  de- 
livered to  the  prosecuting  attorney, 
as  pz*ovlded  for  In  section  3505,  the 
person  who  made  such  affidavit  shall 
be  deemed  the  prosecuting  witness,  and 
In  all  cases  In  which  by  law  an  Indict- 
ment Is  required  to  be  Indorsed  by  a 
prosecutor,  the  person  idio  makes  the 
affidavit  upon  which  the  Information 
Is  based,  or  yAio  verifies  the  Information, 
shall  be  deemed  the  prosecutor;  and  In 
case  the  pTOsecutlon  shall  fall  frcxn 
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any  cause,  or  the  defendant  shall  be 
acquitted,  such  prosecuting  witness 
or  prosecutor  shall  be  liable  for  the 
costs  in  the  case  not  otherwise  ad- 
judged by  the  court,  but  the  prose- 
cuting attorney  shell  not  be  liable 
for  coats  in  any  case." 

Sections  of  the  statute  regarding  to  fees  and 
costs  shotild  be  strictly  construed  and  in  the  case  of 
State  ex  rel.  y.  Wilder,  197  Mo.  27,  l.o.  32,  the  court 
saidi 


"For  many  years  this  court,  in  obedience 
to  strict  statutory  proyisions,  has 
sedulously  maintained  that  no  costs 
can  be  taxed  except  such  as  the  law 
in  terms  allows." 

Also  in  the  case  of  City  of  Oreenyille  y.  Farmer, 
195  Mo.  App.  209,  l.o.  211  (1917)  the  court  heldt 

"It  is  the  well  settled  law  of  this 
State  and  the  oo\mtry  at  large  that 
the  right  to  tax  costs  is  purely 
made  by  statutei  no  such  right  existed 
at  ccmatm  law;  and  unless  there  is  a 
statute  authorising  the  taxing  of  costs 
against  the  plaintiff,  the  order  of  the 
circuit  court  is  erroneous."*  « « « 


CONCLUSION 


In  view  of  the  aboye  authorities,  it  is  the  opinion 
of  this  office  that  the  sections  under  Article  XIX  of 
chapter  29,  Reyiaed  Statutes  of  Missouri,  1929,  apply 
only  to  costs  in  a case  where  a trial,  plea  or  dismissal 
was  had  in  the  orininal  oo\irt. 

It  is  also  the  opinion  of  this  department  that 


Ur*  Rlobard  C*  Ashby 


7- 


June  24,  1938 


where  a prosecuting  attorney  files  a complaint  upon  his 
own  Information  on  a felony  upon  the  conviction  of  which 
the  penalty  Is  solely  Imprisonment  In  the  state  penitenti- 
ary and  the  ease  Is  dismissed  or  the  Justice  of  the  peace 
does  not  find  sufficient  evidence  to  bind  the  defendant 
over  to  the  circuit  ooiu:‘t,  neither  the  state,  the  county 
nor  the  prosecuting  attorney  Is  liable  for  the  costs* 

Respectfully  submitted. 


¥^.  J.  BURKS 

Assistant  Attorney  General 


APPROVED* 


J*  E.  TAYLOR 

(Acting)  Attorney  General 
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TAXATION:  Newspaper  publishing  list  of  delinquent  lands  entitled 
to  only  one  fee  for  each  description  regardless  of 
nuntoer  of  years*  taiea  due  against  said  land* 


.^ugust  6,  1936 

V 


Hon.  Hiohard  C.  x^hby 
X roseouting  attorney 
LlTingston  County 
Chillicothe,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  inquiry  of 
recent  date  which  reads  as  follows: 


"The  County  Treasiurer  has  asked  me  to 
write  for  an  opinion  from  your  office 
concerning  interpretation  of  the  fol- 
lowing claxise  of  bee.  995SB  as  oiijended 
by  the  section  acts  of  1935  in  v/ords 
and  figures  as  follows: 

'The  expense  of  such  printing  shall  be 
paid  out  of  the  County  Treasury,  and 
shall  not  exceed  the  rate  fixed  in  the 
Coimty  printing  contract,  if  any,  and 
in  no  event  to  exceed  one  dollar  (^1.00) 
for  each  description,  and  cost  of  print- 
ing paid  by  the  County  shall  be  taxed  as 
part  of  the  costs  of  the  sale  of  any 
land  or  lot  contained  in  such  lists.* 


It  is  custOLnry  for  the  Treasurer,  in 
preparing  the  auvertlsement , to  incor- 
porate the  taxes  for  seTeral  years  in 
each  description*  He  contends,  and  I 
think  correctly,  that  the  nev/spaper  is 
entitled  to  one  dollar  for  each  des- 
cription, eren  though  there  be  several 
years  taxes  corpora ted  in  that  des- 
cription. The  newspaper  is  demanding 
one  dollar  for  each  year  taxes  published 
in  that  particular  description.  That  is 
to  say,  in  the  description  of  one  par- 
ticular lot,  if  there  be  taxes  for  1933, 
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1936 


1934,  1935  and  1936  du« , thaj  demand 
four  dollars  (^4.00)  for  the  publi- 
cation of  such  description,  because 
as  they  say,  each  year  is  a separate 
description  and  under  that  section  is 
entitled  to  four  dollars •** 

The  umthod  of  enforcing  the  lien  for  taxes  against 
lands  has  been  changed  in  recent  years,  and  there  are  no 
court  decisions  construing  many  of  the  details  of  the  present 
method,  lie  must,  therefore,  take  the  statutes  applicable 
to  the  question  set  forth  in  your  letter  and  try  to  glTe 
them  a reasonable  Interpretation, 

oection  9952,  Laws  of  1933,  page  429,  reads  as 

follows : 


**60 tween  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and  an- 
nually thereafter,  and  Immediately  upon 
the  effectlTe  date  of  this  act,  the 
county  collector  shall  luake  out  and  re- 
cord, In  a book  to  be  provided  for  that 
purpose,  a list  of  lands  and  lots  re- 
turned an5  remafnlng  dellnqxient  for  taxes, 
including  therein  tne  delinquent  taxes  of 
all  cities  and  Incorporated  towns  having 
authority  to  levy  and  collect  taxes  under 
their  respective  charters  or  under  any 
law  of  this  state  returned  delinquent  to 
the  county  collector,  separately  stated, 
describing  such  lands  or  lots  as 
same  are  described  in  the  tax  books  and 
said  delinquent  returns,  as  corrected 
under  sections  9936  and  9942,  and  charging 
them  v.lth  the  amoimt  of  delinquent  tax  and 
naming~^e  years  d^lnqueni.  sep^atelv 
s^ted.  and  In  addition  thereto  a penalty 
of  ten  per  oentiun  on  such  tax  delinquent 
for  the  preceding  year  and  an  additional 
annual  ten  per  centum  on  taxes  for  each 
year  prior  to  the  preceding  year,  and  shall 
certify  to  the  correctness  thereof,  v.ith 
the  date  when  the  same  was  recorded,  and 
sign  the  same  by  himself,  or  deputy, 
officially;  « « 41 


0 m 


Hon.  Rlohard  C.  >^hby 


. • *.  »* 
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The  fore^jolng  section  requires  a list  to  be  loade  of 
the  Tarlous  tracts  of  land  and  lots  upon  v^hlch  taxes  are 
delinquent.  It  provides  that  the  list  shall  describe  such 
lands  or  lots  by  the  sanie  description  used  In  the  tax  boolcs 
and  delinquent  returns,  and  then  provides  that  they,  the 
delinquent  lands  or  lots  as  listed  by  such  descriptions, 
shall  be  charged  v4.th  the  ai^unt  of  delinquent  taxes,  naming 
the  years  delinquent  separately.  It  seems  clear  that  this 
statute  contemplates  that  In  making  these  lists,  the  land 
shall  be  described,  and  that  opposite  such  description 
shall  be  entered  all  delinquent  taxes  a^lnst  such  land, 
separately  stated  by  years.  This  Is  the  practical  v^ay  to 
make  such  list,  for  in  checking  the  record  of  the  delinquent 
taxes  on  any  land,  when  the  particular  tract  Is  located  in 
the  list,  you  would  have  before  you  all  the  delinquent  taxes 
against  that  particular  land.  It  would  be  a useless  thing 
to  require  the  land  to  be  described  for  each  year  taxes  were 
delinquent  at js Inst  It,  and  we  must  assium  that  the  Legis- 
lature did  not  Intend  to  require  the  doing  of  useless  labor 
In  this  connection* 

section  995Sb,  Laws  of  1935,  page  403,  reads  In 
part  as  follows: 

'*The  county  collector  shall  cause  a copy 
of  such  list  of  delinquent  lands  and 
lots  to  be  printed  In  some  newspaper  of 
general  circulation  and  published  In  the 
coimty,  for  three  consecutive  weeks,  one 
Insertion  weekly,  before  such  sale,  the 
last  Insertion  to  be  at  least  fifteen  days  prior 
to  the  first  I-onday  In  November,  .and  it  shall 
o^y  be  necessary  In  the  printed  and  puKlisheil 
list  ^ siate  In  tCT  aggregate  the  amount  of 
taxes,  penal iy.  Interest  and  cost  due  thereon, 
each  ysnr  separably  stated,  and  the  land 
therein  described  snail  be described  in 
forty-acre  tracts  or  other  legal  subdivision, 
and  the  lots  shall  be  described  by  nuiid>er, 
block,  addition,  etc*;*  * * * 

The  expense  of  such  printing  shall  be  paid 
out  of  the  county  treasury  and  shall  not 
exceed  the  rate  fixed  In  the  county  printing 
contract,  If  any,  but  In  no  event  to  exceed 
one  dollar  for  each  description,  which  cost 
of  printing  at  the  rate  paid  by-  the  county 
shall  be  taxed  as  part  of  the  costs  of  the 
sale  of  any  land  or  lot  contained  5ji  such 
list." 


Hon.  Richard  C.  Aahby 


August  6,  1936 
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The  lists  required  to  be  published  by  oeotlon 
9952b,  supra,  are  the  lists  proTlded  for  In  ;>eotlon  9952. 
iiTen  had  Section  9952b  oierely  required  publication  of  the 
lists  provided  for  In  Section  9952,  v«  think  such  publi* 
cation  would  have  only  required  a description  of  a tract 
of  land  with  the  amount  of  all  delinquent  taxes  against  It 
separately  stated  by  years.  However,  ;jeotion  9952b  goes 
further  and  definitely  says  **lt  shall  only  be  necessary  In 
the  printed  and  published  list  to  state  in  the  aggregate  the 
amount  of  taxes,  penalty,  interest  and  cost  due  thereon,  each 
year  separately  stated".  "Due  thereon"  means  due  on  that 
particular  tract  of  land,  "iiggregate  amount  of  taxes,  pen- 
alty, Interest  and  cost  due  thereon"  would  mean  taxes,  pen- 
alties, Interest  and  costs  for  all  years  due  on  said  des- 
cribed land.  The  last  sentence  of  said  latter  section 
provides  that  the  expense  of  such  publication  shall  not  ex- 
ceed one  dollar  ($1,C0)  for  each  description. 

CONG  LUb  ION 


It  Is,  therefore,  the  opinion  of  this  office  that 
in  publishing  lists  of  delinquent  lands  under  bection 
9952b,  Laws  of  1935,  page  403,  nev/spapers  can  charge  only 
one  fee  for  each  tract  of  land  listed,  regardless  of  how 
many  years*  taxes  are  delinquent  against  said  tract. 


Respectfully  submitted. 


HAHRY  H.  KAY 

^slstant  Attorney  General 


^*R0VDD  By: 


(noting)  Attorney  General 
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COURTHOUSE  BONDS;  By  cpoperatlon  with  Federal  Government  . 

- — - Cotmty  Court  aiay  build  courthouse  an<f  "provide 

Jail  therein, under  a courthouse  bond  issue* 


iiugust  23,  1938 


».r,  ben  W,  ikU3:;-an 
Clerk  of  the  County  Court 
DeKalb  County 
u-aysville,  t^ijsourl 


Dear  Sir: 


■^hiu  is  to  acknowledge  receipt  of  your  letter 
of  recent  date  in  which  you  request  the  opinion  of  this 
Department  on  the  question  therein  submitted*  a copy  of 
your  letter  is  herein  set  forth  and  your  question  is 
stated  therein,  as  follows: 

"1  have  been  requested  by  the  County 
Court  to  write  you  regarding  the 
privilege  of  the  ^ourt  in  spending 
money  on  a court  house  and  Jail  bxiilding* 

The  proposition  as  voted  was  as  follows: 

m 

”'iubllc  Notice  is  hereby  given  that 
pursuant  to  an  order  of  the  County 
Court  of  Dehalb  Coimt^,  Missouri, 
made  ana  entered  of  record  on  the  6th 
day  of  July,  1938,  an  election  will 
be  held  at  the  Regtilar  brimary  ^lection, 
at  the  regular  polling  places  in  said 
county,  and  in  conjunction  with  said 
General  irrimary  election,  on 

TUiioDAY,  august  2nd,  1938. 

to  vote  on  a proposition  to  authorize 
said  coiinty  court  to  issue  bonds  on 
said  county  to  the  amoimt  of  Fifty  Five 
Thousand  (v&5, 000*00}  Dollars,  for  the 
purpose  of  buildij^  and  eqviipping  a 
new  Covu?t  house  in  said  County. 

"•Notice  is  further  given  that  at  said 
bond  election,  the  polls  will  be  open 
at  six  o'clock  in  the  forenoon  and 


iu.X» 
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remain  open  xintll  seven  o'clock  In 
the  evening,  unless  the  stm  shall  set 
after  7o'elock,  then  the  polls  shall 
be  kept  open  \mtil  sunset,  and  that  said 
election  will  be  conducted  In  conjunction 
with  said  primary  election  and  In  the 
same  manner  and  at  the  same  places  as 
are  general  elections  for  ^tate  and 
Coxinty  Officers. 

■•i^one  by  the  order  of  the  Court,  this 
bth  day  of  July,  1938. 

"•Mitness  my  hand  and  the  seal  of  the 
Covtrt. 

t^n  W.  ausman 
c'ierlic  of  the  bounty 
Court  of  i^Kalb  '^ounty, 
ihissourl.  * 

"Can  the  Court  build  a jail  which  Is  a 
part  of  the  court  house  with  the  funds 
irtilch  were  voted  by  the  proposition? 

I would  appreciate  very  much  an  immediate 
reply,  as  the  plans  for  the  building 
are  being  held  up  awaiting  this  decision.” 


Def^lb  County  voted  bonds  at  the  rrlmary  ■‘^•lection 
held  Tuesday,  august  2,  1958,  In  the  amount  of  sp65,000  for 
the  purpose  of  balding  and  equipping  a now  courthouse  In 
said  county*  ^he  purposes  for  which  the  bonds  were  voted 
are  stated  In  the  notice,  a copy  of  which  you  sent  us.  ^he 
election  was  held  under  the  provisions  of  i^rtlcle  5,  Chapter 
14,  hevlsed  statutes  of  Ails.  ourl,  1929.  We  set  forth  that 
part  of  Section  2905  pertinent  to  the  question  asked  In 
your  letter,  as  follows: 

"..henever  It  may  become  necessary 
for  any  county  In  this  state  to 
Incur  an  Indebtedness  In  excess  of 
the  income  and  revenue  provided  for 
In  one  year,  for  the  purpose  of 
building  a court  hopse  or  jaIT.»  ♦ 


Ben  W.  iiusman 
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It  shall  be  lawful  for  any  number 
not  less  than  one  hundred  of  the 
qualified  voters  of  such  county  who 
are  taxpayers  therein  to  present  to 
the  county  court  of  such  county  a 
petition  In  writing  setting  forth  the 
object  and  purpose  for  which  the  Indebt- 
edness Is  desired  to  be  Inclined,  and 
whether  It  Is  desired  to  issue  bonds 
In  evidence  of  such  Indebtedness,  or 
to  pay  the  same  in  a given  number  of 
years,  to  be  stated  In  the  petition, 
by  the  direct  levy  of  taxes  at  a rate 
over  and  above  the  amount  limited  In 
section  11  of  article  10  of  the  Consti- 
tution of  the  state  of  Missouri,  and 
askinf;  that  an  election  be  held  to 
authorize  the  Incurring  of  such  Indebt- 
edness or  the  levying  of  such  taxes. 

Upon  the  presentation  of  such  petition 
It  alriall  be  the  duty  of  the  county 
court  of  such  county  at  any  term  thereof 
to  order  that  an  election  be  held  for 
the  purpose  set  forth  in  the  petition, 
which  order  shall,  among  other  thing s , 
specify  the  time,  place  and  purpose 
of  the  election,  ^ch  an  election 
may  be  a special  election,  or  It  may 
be  held  on  the  day  of  any  primary  or 
general  election  authorized  to  be  held 
by  the  laws  of  this  state;  provided, 
that  the  amount  of  indebtedness  that  may 
be  Incurred  for  the  purpose  of  building, 
repairing  or  rebuilding  a court  house 
or  jail  shall  not  exceed  an  amount. 
Including  existing  Indebtedness,  In 
the  aggregate  exceeding  ten  per  centum 
of  the  value  of  the  taxable  property 
in  such  coimty,  to  be  ascertained  by 
the  assessment  next  before  the  last 
assessment  for  state  and  county  ptir- 
poses  previous  to  the  Incurring  of 
such  Indebtedness," 


iur*  Ben  A*  Auaman 
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AUg, 


i»e  assume  that  tiie  petition  filed  with  the  'bounty 
Court  by  more  than  one  hundred  taxpayers  of  such  county  and 
the  orders  preceding  the  election  agree  with  the  notice 
sent  to  us,  namely,  "for  the  purpose  of  building  and 
equipping  a new  courthouse  In  said  county*" 

^Ince  you  submitted  your  written  request  for 
an  opinion,  you  advised  us  orally  that  your  county  was  to 
receive  the  sum  of  v45,000  from  the  i>'ederal  Government  as 
a r.  W,  A.  grant  for  the  purpose  of  building  and  equipping 
a courthouse  and  Jail*  61th  that  Information, and  as  a 
practical  proposition  and  to  carry  out  the  wishes  of  the 
electors  of  your  county,  we  will  restate  your  question: 

Can  ti  e County  Court  build  a Jail, 
which  Is  an  Integral  part  of  the 
courthouse,  with  the  funds  which 
were  voted  by  the  people  as  afore- 
said, using  In  Its  construction  the 
^45,000  P*  W.  A.  grant  to  build  a 
combined  courthouse  and  Jallf 

It  will  be  noted  that  section  2905,  supra,  uses 
the  terms  "for  the  purpose  of  building  a coxurthouse  or  Jail, 
or  for  the  purpose  of  repalrln^^-  or  building  a courthouse  or 
Jail  * * ihe  above  statute  la  so  worded  that  a propo- 

sition cMy  be  submitted  to  the  i^eople  to  build  a coiu'thouse, 
or  a proposition  may  be  subznltted  to  bxilld  a Jail,  or,  as 
Is  the  usual  practice  where  a Jail  la  to  be  constructed  with- 
in a courthouse,  the  proposition  should  be  stated  thus: 

"For  the  purpose  of  building  a combined  courthouse  and  jail*" 

ne  have  consulted  the  transcripts  of  bond  Issues 
for  building  courthouses  In  various  counties  In  the  dtate 
and  fine  that  Invariably  the  proposition  has  been  stated  as 
above,  namely,  "for  the  purpose  of  building  a comblixed  court- 
house and  Jail,"  In  cases  where  a Jail  Is  to  be  a part  of  the 
courthouse* 


It  Is  a question  that  there  may  be  a difference 
of  opinion  among  lawyers  as  to  whether  the  county  court  may 
Include  Jail  facilities  In  the  courthouse  structure  under  a 
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den  h,  Auaman 


bond  Issue  voted  for  tne  pxirpose  of  building  a courthouse 
or  whether  the  county  coiirt  should  strictly  follow  the  man- 
date of  the  people  and  use  the  money  for  a courthouse  only* 

All  doubt  on  the  question  would  have  been  eliminated  by  the 
use  of  the  word  "combined"  before  "covurthouse"  and  the  use 
of  the  words  "and  jail"  after  "courthouse"  In  the  petition, 
notice  and  order*  under  the  published  notice  as  given,  the 
bonds  should  be  Issued  as  courthouse  bonda  and  not  as 
courthouse  and  jail  bonds* 

dince  the  people  of  i^A^^lb  County,  by  more  than 
a two- third* 3 majority  as  required  by  law,  have  Indicated 
their  desire  to  have  a new  co^thouse  and  the  Federal  Govern- 
ment has  reed  to  frant  vAi6,o6o  for  the  purpose  of  build- 
ing a courthouse  and  Jail,  as  a practical  and  workable  propo- 
siti on"~we~5iInK“  that  the  bonds  could  be  Issued  for  the  exact 
purpose  as  specified  in  the  election  proceedings,  namely, 
for  the  purpose  of  building  and  equipping  a new  courthouse 
In  said  county,  and  then  by  cooperation  with  the  Federal 
uovemment  construct  a building  that  would  Include  a jail  In 
the  courthouse*  “^t  could  then  be  well  said  that  all  of  the 
bond  Issue  authorised  by  the  voters  will  be  spent  on  the 
courthouse  alone,  and  the  major  portion  of  the  Federal  grant 
for  the  courthouse  ano  the  remaining  part  of  the  Federal  grant 
for  jail  facilities*  -^hls,  we  think,  would  satisfy  the  man- 
date of  the  people  under  the  bond  Issue  and  could  be  legally 
accomplished* 

I Conclusion* 

> 

ire,  our  opinion  that  under  the  above 
Lg  the  bonds  voted  by  the  people 
grant,  the  County  Court  cotild  then 
line  that  It  was  necessary  that  the 
provided  for  and  made  an  Integral 
nd  thereby  build  a combined  coxirt- 
h portion  of  the  F^ederal  grant  as  may 
he  jail  facilities. 


Very  truly  yoxars 

I 

ArFROVrDi  ■ COVIiLL  R.  HiiWITT 

Assistant  Attorney-General 

J.  si*  ^iaYLor 

(^ctlng)  Attorney-General 
CR£x£G 


It  Is,  theref 
circumstances,  conslderl 
together  with  the  Federt.: 
make  a finding  anci  deten 
jail  facilities  should  bi 
part  of  the  courthouse,  < 
house  and  Jail,  using  sui 
be  necessary  to  provide 


PROBATE  COURT: 


Records  may  be  photostated  and  bound 
In  book.  Judge  entitled  to  fee. 


October  6,  1938 


Honorable  Qlendy  B.  Arnold 
Judge  of  the  Probate  Court 
St.  Louis,  Mlssoi'rl 

Dear  Sirt 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  ehlch  reads  as  follows: 

"I  should  like  to  have  the  opinion  of 
your  office  upon  the  following  question: 

*Unv  er  the  statutes  we  are  required  to 
make  a copy,  to  be  a permanent  record, 
of  all  wills.  Inventories,  settlements 
and  proofs  of  publication  of  notices 
which  are  filed  in  this  Court  In  the 
progress  of  the  administration  of 
estates.  This  requirement  Is  laid 
down  by  Sections  71,  77,  213  and  546 
of  tlie  1929  Revised  Si^atutes  of  Missouri. 
Certain  fees  are  charged  for  the  making 
of  these  permanent  records  In  aouord- 
anoe  with  Section  11782  of  the  Revised 
Statutes. 

"The  convenience  and  efficiency  of  this 
office  would  be  greatly  served  In  the 
event  that  we  coiild  make  photographic 
copies  of  these  Instruments  and  bind 
them  in  book  form  as  the  pensanent 
record.  We  desire  to  know  If  this 
procedure  would  coaqply  with  the  require- 
ments of  the  above  Sections  and  whether 
we  would  be  entitled  to  charge  the  fees 
provided  for  by  Section  11762  If  this 
method  of  recording  was  adopted." 


FILED: 


Hon.  Olondy  B.  Arnold 
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Section  71,  R.  S.  Ho.  1929,  provides  as  follows! 

•The  Inventory,  appraisement  and  affl- 
davlts  shall  be  filed  in  the  office 
of  the  clerk  of  the  probate  court 
within  thirty  days  after  lettexs  granted, 
which  shall  be  duly  recorded  by  the 
clerk  in  a well-botmd  book  to  be  kept 
by  him  for  that  purpose." 

Section  77,  R.  S.  Uo*  1929,  provides  as  follows! 

"The  clerk  of  said  ootirt  shall  caz*e- 
fully  file  and  preserve  such  affi- 
davits in  his  office,  and  shall  record 
the  same  in  a book  to  be  kept  by  him 
for  that  purpose." 

Section  213,  R.  S.  Mo.  1929,  reads  as  follows! 

a 

"The  clerk  of  the  jnrobate  court  shall 
provide  well-boxmd  books,  and  enter 
therein  the  accounts  and  settlements 
of  all  executors  and  administrators 
made  in  said  court,  in  such  manner 
as  to  fom  a complete  record  of  all 
such  accounts  settled  in  that  co\irt." 

Section  545,  R.  S.  Mo.  1929,  states  that! 

"All  wills  shall  be  recorded  by  the 
clerk  of  the  probate  court,  in  a book 
kept  for  that  purpose,  within  thix^y 
days  after  probate,  and  the  originals 
MVmll  be  carefully  filed  in  his  office." 

The  propriety  of  photographic  I'e cording  has  never 
b :en  passed  upon  by  the  ccurts  of  Missouri  although  we 
have  a statute  which  provides  tliat  shen  books  or  records 
are  required  to  be  rebound  or  transcribed  into  new  oooks 
that  photographic  copies  shall  be  deemed  transcribing. 
However,  the  question  has  been  before  the  courts  of 
other  jurisdiction. 


Hon.  Glendy  B.  Arnold 
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The  practice  of  filing  photoatatio  copies  of  wills 
in  probate  courts  has  been  approved  in  the  Irish  Free 
State. 


In  Lennon  v.  Crray,  1931  Irish  Reports^  page  374, 
the  High  Coxirt  of  Ireland  states i 

"Speaking  on  behalf  of  the  Principal 
Regis tiry  in  the  Irish  Free  State, 
we  believe  that  the  system  is  satis- 
factory, so  far  as  we  are  concerned, 
if  it  is  carried  out  properly  from 
the  photostatic  point  of  view." 


In  People  ex  rel.  Armknecht  v.  Haas,  311  111.  164, 

142  N.  E.  549,  it  appeared  that  the  Supreme  Court  of  Illinois 
had  before  it  a statute  which  provided  as  follows: 

* (Every  recorder  shall,  as  aoon  as 
practicable  after  the  filing  of  any 
inatznuaent  in  writing  in  his  office, 
entitled  to  be  recorded,  record  the 
same  at  length  in  the  order  of  time 
of  its  reception,  in  well-bound  books 
to  be  provided  for  that  purpose.*" 


The  petitioners  sought  a mandaxaus  to  compel  the 
recorder  of  deeds  to  copy  a deed  in  writing  in  a well- 
boTind  book.  It  was  alleged  that  the  deed  had  been  present- 
ed to  the  recorder,  who  made  a photograx^c  copy  of  it, 
added  it  to  other  similar  copies,  and  then  bound  them  in 
book  form.  The  court  held  that  the  x^otographlc  record 
complied  with  the  provisions  of  the  statute.  We  quote  at 
length  from  the  opinion  because  of  the  similarity  of  ttie 
two  Cases: 


"*To  record  means  to  transcribe}  to 
write  an  authentic  accoimt  of}  to 
preserve  the  memory  of,  by  written 
or  other  diaracters}  to  enter  in  a 
book  for  the  purpose  of  preserving 
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authentic  and  correct  evidence  of  the 
thing  recorded.  Vfhatever  the  method 
used  for  recording.  It  la  a record 
of  the  things  recorded  as  long  as  It 
Is  a trvLB  and  correct  copy.  The  ob- 
ject of  recording  a deed  Is  to  give 
It  perpetuity  and  publicity,  and  the 
two  main  requirements  of  a public 
record  Is  that  it  shall  be  accurate  and 
durable.  «************* 
While  the  language  used  in  sections 
9 and  17  indicates  that  the  legislature 
had  In  mind  that  the  books  would  be 
bound  before  the  Instrument  was  oopled, 
there  Is  nothing  in  the  statute  which 
forbids  the  copying  of  the  Instrtnaents 
on  separate  sheets  and  then  binding _ 
these  sheets  Into  book  form.  Whatever 
method  is  used.  It  all  comes  to  this: 

The  record  of  the  Instrument  from  the 
time  It  is  filed  until  It  Is  recorded 
In  a well-bound  book  Is  tixe  entity  oook 
and  the  original  Instrument;  after  It 
Is  recorded  In  a well-boxind  book,  and 
the  book  and  page  where  tne  Instrument 
is  recorded  are  known,  and  the  certifi- 
cate of  the  recorder  has  been  Indorsed 
on  the  original  Instrument,  the  record 
Is  the  page  or  pages  In  the  book  bear- 
ing the  copy  of  the  Instrument.  The 
recorder  of  deeds  of  Cook  county  Is  a 
county  officer  named  In  the  Constitution. 


Bvery  such  officer  not  only  has  the 
authority,  but  Is  required  by  law,  to 
exercise  an  Intelligent  discretion  In 
the  perforiaance  of  his  official  duties. 
The  lew  requires  him  to  record  certain 
InjM^ruments  in  a well-bound  book,  but 
does  not  require  him  to  record  them 
ixf  —y  jjartl cular  method.  As  long  as 
mslBied  adopted  by  him  Is  accurate 
and  he  has  performed  his  duty. 

While  thm  edurts  can  compel  him  to 
record  UfeotlPaiiiients  entitled  to  be 
recorded  iB  wellrbound  books,  they  have 
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no  right  to  compel  him  to  record  than 
In  any  particular  way.  No  argument  is 
needed  to  demonstrate  that  photography 
is  a much  more  accurate  process  of 
making  a copy  of  an  instrument  than 
any  other  known  method.  It  will  show 
the  instrument  exactly  as  It  is.  The 
requirement  of  accuracy  is  fully  com- 
plied with  by  this  method.  The  record 
shows  that  prints  properly  made  are  as 
permanent  as  the  paper  on  which  they 
are  made,  and  so  the  requirement  of 
permanency  is  met.  We  are  satisfied 
that  no  other  known  method  of  record- 
izig  instruments  is  as  accurate  as  tine 
photographic  method,  that  no  practicable 
method  excels  it  in  permanency,  and  that 
in  counties  where  the  voliame  of  instru- 
ments recorded  is  large,  as  it  is  in 
Cook  county,  no  other  method  is  as 
speedy' and  inexpensive.  There  being 
nothing  in  the  law  forbidding  the 
recording  of  instruments  by  the  jdioto- 
graphic  process,  we  hold  that  the  re- 
corder of  deeds  of  Cook  county  has  not 
abused  the  discretion  with  shlch  he  is 
clothed  in  recording  the  deed  of  petition- 
ers as  he  has  recorded  it.  Tliis  act  com- 
plies with  the  requirements  of  the  statute, 
and  the  instrument  la  legally  recorded.'" 


In  Bennington  v.  Booth,  140  Atl.  167,  the  Vermont 
Supreme  Court  had  before  it  the  question  of  the  propriety 
of  photostatic  recording  under  a statute  which  provided 
that  the  clerk  should  "record  at  length  in  books  to  be 
furnished  by  the  town." 

The  court  held  at  page  158: 

"«  «-  * The  statute  does  not  require  the 
use  of  any  parti cxilar  method  of  record- 
ing. Gen.  Laws,  section  3951.  Any 
method,  not  otherwise  unlawful,  whereby 
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a record  Is  produced  which  has  all 
the  characterl sties  required  by 
law,  may  be  used.  New  tiioes  have 
brou^t  new  methods,  and,  with  the 
above  limitation,  the  choice  of  the 
process  is  but  the  'choice  of  the 
pen*—  a detail  with  which  we  will 
not  attempt  to  interfere.  See 
People  ex  rel.  Anaknecht  v.  Haas, 

Sll  111.  164,  142  N.  E.  549. 

"The  case  shows  that  the  j^otostatic 
copies  are  all  legible.  That  some 
are  more  easily  read  than  others 
has  no  effect  upon  their  validity. 
Records  made  with  pen  and  ink  are 
well  known  to  differ  in  that  respect. 
They  have  perpetuity  Hot,  to  be 
suz*e,  in  the  absolute  sense  of  the 
word,  for  no  one  can  believe  that  any 
of  our  paper  records  will  last  for- 
ever. But  they  have  that  attribute 
no  less  than  it  is  possessed  by  rec- 
ords kept  by  a town  clerk  in  hand- 
writing or  typewriting.  *■»*♦* 
*«««««« 

"♦  « » If,  within  the  meaning  of  the 
statute,  the  j^otostatic  records  are 
books,  they  lack  nothing  required  by 
Qen.  Laws,  Section  5951.  Tl^t  they 
are  books  after  they  are  bound  is 
perfectly  apparent.  Before  this  has 
been  done  they  are  like  the  records 
considered  in  Munford  v.  7/ardwell, 

6 Wall.  423,  18  L.  ed.  756.  There 
it  was  held  that  the  law  requiring 
grants  of  lands  to  be  registered  or 
recorded  in  some  book  of  record  was 
complied  with  so  far  as  the  'book* 
was  concerned  when  the  records  were 
made  on  loose  sheets,  although  those 
sheets  were  not  actually,  bound  into 
volumes  until  some  later  date.  There 
can  be  no  doubt  that  when  the  statute. 
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idilch  Is  now  Gen.  Laws,  section  3951, 
was  enacted,  the  Legislature  contem- 
plated the  use  of  a blank  book  into 
idilch  records  could  be  copied.  No 
other  way  was  then  known.  The  object 
of  this  statute,  however,  was  to  pro- 
vide for  the  maMng  of  records;  not 
for  the  use  of  some  parti oulrr  kind 
of  book.  It  would,  we  think,  be 
placing  the  emphasis  on  a comparatively 
inconsequential  matter  to  hold  that 
these  photostatic  records  are  invalid 
because  they  are  made  on  sheets  which 
are  destined  to  be  bound  rather  than 
on  sheets  idiich  are  already  bound. 

Uhile  they  are  accumulating  until 
numerous  enough  to  be  bound  the  sheets 
of  photostatic  records,  within  the  mean- 
ing of  our  statute,  constitute  the 
current  book  of  records." 

While  we  r.^ay  have  seemed  prolix  in  our  quotations 
still  the  facts  are  so  apposite  and  the  ireasoning  so  cogent 
that  we  have  felt  that  the  entire  matter  shoiHd  be  included. 

The  only  thing  that  might  militate  against  the 
legality  of  photostatic  recording  is  Section  3260,  R. 

Mo.  1929,  which  provides  as  follows! 

"Vfherever  the  statute  authorises  books 
or  records  to  be  reboxmd,  or  their 
contents  transcribed  into  new  books, 
or  new  indexes  to  be  made,  the  making 
of  photographic  copies  of  said  books, 
records  or  indexes  shall  be  deemed 
transoilblng  axid  the  binding  together 
of  such  photographic  copies  shall  be' 
deemed  rebinding  of  such  records  with- 
in the  meaning  of  this  chapter." 

It  might  be  argued  that  since  the  Legislature  in 
this  statute  provided  that  photostatic  copies  would  be 
sufficient  transcription  when  it  was  necessary  to  transcribe 
or  rebind  records  that  when  they  omitted  such  provision 
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from  the  statu  es  dealing  with  recording  In  the  first 
Instance  that  they  Intended  that  the  copies  should  he 
placed  In  the  records  In  pen  and  Ink  or  on  the  typewriter. 

Section  3260,  supra.  Is  In  pari  materia  with 
Sections  71,  77,  213 , and  545,  supra,  because  they  are 
consistent  statutes  relating  to  the  same  subject  matter. 
Sales  V.  Barber  Asphalt  Baving  Company,  66  S.  W.  979, 

166  Mo.  671.  It  Is  a rxile  of  statutory  construction  that 
where  two  acts  In  pari  materia  are  construed  together 
and  one  contains  provisions  omitted  from  the  other,  the 
omitted  provision  will  be  applied  In  the  proceeding  under 
the  act  not  containing  such  provisions,  where  not  Incon- 
sistent with  the  purposes  of  the  act.  59  C.  J.  1050; 

People  V.  Cowen,  119  N.  B.  336,  263  111.  308. 

Therefore,  the  fact  that  Section  5260,  supra,  allows 
photostats  to  be  made  of  records  strengthens  the  holding 
that  photostatic  recordings  are  proper  and  legal. 

CONCLUSION 

It  is,  therefore,  .the  opinion  of  this  department 
that  the  records  required  to  be  kept  by  the  Probate  Court 
by  Sections  71,  77,  213  and  545,  R.  S.  Mo.  1929,  may  be 
photostatlc  copies  which  may  be  botmd  Into  books  and  tne 
fees  allov/ed  by  Section  11782,  H.  S.  Mo.  1929,  may  be 
claimed. 

Respectfully  aubailtted 


ARTHUR  0»K.vi:.Pi!; 

Assistant  Attorney  General 

APPROVED: 


Trm'ATTM 

(Acting)  Attorney  General 
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IWlM\ITAi>!CE  TAX;  Where  a legatee  is  to  receive  his  legacy  tax  free, 
■ ^ the  Inheritance  tax  should  be  computed  upon  the 

total  of  the  legacy  and  the  tax,  then  deducted 
therefrom  as  the  tax  is  to  be  considered  as  an 
Interest  in  property. 


October  24,  1938 


Mr,  ii,  J.  Arnett,  Supervisor 
Inheritance  ^ax  Department 
Jefferson  City,  Missouri 


Dear  Mr.  Arnett t 


This  is  to  acknowledge  receipt  of  ycur  recent 
request  for  an  opinion  based  upon  a letter  received 
from  the  Clerk  of  the  St.  Lotiis  City  Probate  Court 
under  date  of  September  28th.  This  letter  reads  as 
follows  I 


"a  certain  will  here  provides  that  all 
inhoritance  taxes  shall  be  paid  out  of 
the  residtie  of  the  estate.  In  the  . 
case  at  hand  the  appraiser  determined 
the  tax  due  on  certain  specific  be- 
quests and  then  in  determining  the 
amount  of  taxable  residue  deducted  the 
amoimt  of  these  taxes.  In  this  smnner 
the  estate  procured  the  benefit  of 
a deduction  of  an  amuxmt  paid  for  in- 
heritance taxes  which  seems  to  me  to 
be  contrary  to  the  intent  of  the  act. 

"What  is  the  opinion  of  your  office 
as  to  the  way  this  should  be  handled? 
It  seems  to  me  each  legatee  besides 
the  amount  of  his  bequest  has,  under 
this  will,  been  granted  a further 
amount,  namely,  the  amount  of  the  tax 
upon  his  beqtiest.  Should  not  his  in- 
heritance be  taxed  upon  the  basis  of 
the  larger  amount?  In  that  way  the 
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estate  would  not  receive  the  benefit 
of  a deduction  for  inheritance  tax 
paid.” 


Hils  very  question  which  now  concerns  the  Clerk  of  the 
Probate  Court  of  the  City  of  St.  Louis  was d eclded  in  the 
case  of  In  He  Levalley's  Estate,  210  N.  If.  941  by  the  Supreme 
Court  of  the  State  of  Washington.  In  that  case,  the  will 
of  the  testator  provided  that  the  Inheritance  tax  was  to  be 
paid  out  of  the  x^slduary  estate.  In  the  State  of  Wiscon- 
sin, the  Inheritance  tax  statute  Imposes  a tax  upon  the 
transfer  of  property  or  any  interest  therein  and  la  Identical 
with  our  statutes  Insofar  as  It  relates  to  the  question  with 
which  we  are  concerned,  nils  case  reveals  that  when  the 
county  cottrt  determined  the  amount  of  lnhez*ltance  tax  due 
on  the  various  bequests  the  amount  which  each  beneficiary  was 
to  receive  was  increased  by  the  amount  of  the  tax.  The  court 
Illustrated  this  Increase  at  page  941  as  follows s 

”'In  the  case  of  a s.^0,0C)0  bequest,  the 
coiu*t  instead  of  computing  the  tax  upon 
v;50,0CX)  (In  accordance  with  the  claim 
of  the  executors)  as  follows! 


Legatee  Relation-  Share  Exorap-  Not 

ship  tlon  Taxable 

Legacy 

Mrs.  Lotilse  Stranger  v; 50, 000 

L.  Edwards  4’ ISO  ^?49,850.00 

(Ivate  of  Tax) 

C;24,860.00  X .06  1,988.00 


^.25,000.00 


.16 


4.000.00 


ccxnputed  It  upon  (57,879  as  follows! 


V 150.00  Ex>:>rapt 

.24,850.00  8^ 

25,000.00  16^ 

V 7,879.00  2451b 

v^7,8V9.6o  total  interest 

7,879.00  tax  subtracted 
. 50,000.00  net  legacy.*" 


^1,988.00 

4,000.00 

1.891.00 

Total  tax 


In  deciding  the  case,  the  coiirt  held! 
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"Under  the  terme  of  the  will^  the 
legatee  in  the  illustration  has  a 
right  to  hare  apj'lled  upon  the  pay- 
ment of  the  tax  on  account  of  her 
legacy  a sum  sufficient  to  leave 
her  the  net  amount  of  ^O^OOO. 

This  is  a ri^t  which  the  courts 
recognize  and  which  they  will  en- 
force against  the  executors.  Ihe 
rl^t  of  the  legatee  to  c ompel  the 
application  of  a sum  sufficient  to 
pay  the  tax  which  would  otherwisa 
be  aaseasable  upon  her  legacy  is 
certainly  an  interest  in  the  transfer 
of  property,  ^t  is  a right  reccgnlzed 
in  law  and  enforced  in  practice ^ but 
it  is  argued  that,  if  the  statute 
be  so  construed,  it  results  in  a 
payment  of  a tax  upon  a tax.  This 
is  not  strictly  true.  kVhile  it  is 
true  in  the  supposed  case  that 
v7,879  goes  to  the  state  and  not  to 
the  legatee,  it  is  equally  tz*ue  that 
a tax  is  reckoned  upon  the  whole 
amount  of  a legacy,  including  that 
part  of  it  necessary  to  pay  the  tax 
when  the  tax  la  not  payable  from  the 
reaidxie  and  is  deducted  froai  the  lega- 
cy." 


In  the  case  of  In  Re  Bowlin’s  Estate,  248  N.  W.  741, 
the  Supreme  Cotirt  of  Minnesota  had  before  it  for  considera- 
tion the  question  as  to  whether  or  not  the  Ixiheritance  tax 
might  be  deducted  where  there  was  a testamentary  declaration 
that  the  tax  should  be  paid  from  the  residue  of  the  estate. 

In t his  ease,  the  inheritance  taxes  were  on  forty  bequests 
aggregating  Five  Bioutand  Two  hundred  El^ty  Eight  Dollars 
and  Eighty  Hlne  Cents  (<(^,286 .89)  and  the  probate  coiirt 
included  this  sum  along  with  the  appraised  valxie  of  the 
personal  property  for  taxation.  In  passing  upon  the  qxiestion 
as  to  ihether  the  amount  of  the  tax  should  have  been  added 
to t he  bequests,  the  court  said  at  page  742t 


"When  a beqoiest  like  those  made  to 
the  forty  beneficiaries  first  above 
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mentioned  Is  accompanied  by  a direction 
that  inheritance  taxes  be  paid  out  of 
the  residtie  of  the  estate « it  is  in 
effect  a bequest  in  the  stated  stun 
plus  an  amount  suflicient  to  pay  the  tax 
properly  chargeable  to  the  entire  be- 
quest when  so  calculated.  When  the  tax 
is  comimted  up(m  the  sum  so  arrived  at 
and  deducted  therefrom^  the  remainder 
is  the  amount  of  the  legacy  which, 
by  the  terms  of  the  will,  is  to  be  re- 
ceived by  the  legatee  free  from  the  tax." 


In  support  of  this  decision,  the  court  cited  the 
In  He  Levalley*s  Estate,  supra,  and  observed  at  page  742: 


"Applying  the  Wisconsin  mile  to  the  ease 
at  bar  would  increase  the  amount  of  the 
tax  on  the  forty  bequests,  but  the  tax 
would  not  be  included  in  t he  aggregate 
of  the  rest  and  residue  of  the  estate, 
the  tax  upon  which  has  been  included 
as  a charge  against  the  relators.  We 
think  the  logic  of  the  rule  is  sound 
and  should  be  adopted  in  computing  the 
inheritance  tax  in  this  state  in  like 
cases." 


In  the  case  of  Textor  et  al  vs.  Textor  183  Atlantic 
247,  the  Court  of  Appeals  in  Maryland  also  followed  the  rule 
as  announced  by  the  Supreme  Court  of  Wisconsin  in  the 
^valley's  Estate  that  if  a testator  direct  that  inheritance 
tax  be  paid  out  of  his  estate,  he  thereby  increases  his  gift 
to  the  extent  of  the  tax. 

In  the  case  of  In  He  Henry's  Estate,  66  Pacific  (2nd) 
360,  the  Supreme  Court  of  the  State  of  Washington  had  before 
it  for  consideration  a will  which  provided  that  all  of  the 
inheritance  taxes  which  might  be  charged  to  any  of  the 
legatees  under  the  will  were  to  be  paid  out  of  the  estate 
and  that  the  legacies  were  not  to  be  reduced  by  any  such 
taxes.  The  question  arose  as  to  how  the  tax  was  to  be 
computed.  The  appellant  contended  that  while  it  was  to 
be  paid  by  the  estate,  it  should  be  figured  upon  the  amount 
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of  the  epeclfied  legacy,  ehile  the  respondent  said  the 
tax  shotild  be  figured  upon  the  Sim  which,  w hen  added  to 
the  specified  legacy  and  the  tax  dedtieted  therefrcn  would 
leawe  a balance  which  should  be  the  aMK>unt  of  the  legacy 
prowided  for  under  the  tense  of  the  will.  ^Ehe  court  in 
passing  upon  these  ocmtentions  rejected  the  appellant's 
theory  and  decided  the  case  upon  the  rule  as  was  announced 
in  the  oases  of  Bowlin  and  ■^valley,  supra,  above  noticed* 

A review  of  these  authorities  clearly  indicates  that 
any  legatee,  under  the  provisions  of  anv  will  which  has  a 
testamentary  declaration  to  the  effect  that  taxes  levied 
upon  the  legacies  are  to  be  borne  out  of  a residuary  estate 
are  to  z*eeeive  such  legacies  or  bequests  tax  free,  on  the 
theory  that  the  tax  given  the  legatees  is  an  interest  in 
property  transferx*ed  to  then*  Therefore,  the  inheritance 
tax  should  be  added  to  the  legacies  or  bequests  in  arriving 
at  the  amount  of  tax  to  be  paid,  then  deducted  therefrcn 
in  arriving  at  the  net  legacy,  as  provided  for  in  the  In 
Re  ^valley  Estate  above  noticed* 


CQNCLUSIQM 


In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  any  testator  may  provide  for  the  .jmyment  of  in- 
heritance taxes  out  of  the  residtiary  estate*  Inasmuch  as  a 
legatee  receives  his  legacy  tax  free  by  reascm  of  the  testament 
ary  declaration  to  the  effect  that  such  taxes  are  to  be  paid 
out  of  the  residuary  estate,  the  inheritance  taxes  due  this 
state  should  be  computed  upon  the  legacy  and  the  tax*  This 
is  beoatuse  the  tax  bequeathed  is  an  Interest  in  property  and 
being  so  said  tax  must  be  cosqmted  upon  the  sum  of  the  legacy 
and  tax* 


Respectfully  submitted. 


RUSSELL  C*  STOMB 
Assistant  Attorney  General 

APHiOVEDx 


s:  iii'.'TXVTJgR  : 

(Acting)  Attox^y  General 
RCo iRT 


TJUEMPLCiMENT  COMPENSATION  COMMISSION  — Where  can  headquarters  he 

legally  located? 


May  13,  1938. 


Honorable  Julian  H.  Bagby 
Mayor  of  Sedalia 
Sedalla,  Missouri 


Dear  Sir: 


VVe  acknowledge  jour  request  for  an  opinion  dated 
May  9,  1938,  which  request  z^ads  as  follows: 

"I  am  writing  you  this  letter  as  Mayor 
of  the  City  of  Sedalla  first  to  advise 
you.  If  you  have  not  already  learned 
so,  that  Sedalla  has  made  a written 
proposal  and  bid  for  the  removal  and 
housing  of  the  Unemployment  Compensation 
Commission  of  Missouri,  which  Is  com- 
pelled to  find  now  quarters  immediately 
according  to  our  understanding  of  the 
slttiatlon. 

"We  are,  and  Intend  to  continue  to  make 
a strenuous  effort  to  locate  this  Com- 
mission In  Sedalla  and  naturally  there 
are  certain  questions  which  arise  that 
must  be  answered;  one  of  which  has  come 
to  o\ir  mind  and  which  we  desire  yo\ir 
opinion  on,  as  follows,  to-wlt:  Is 
there  any  legal  reason  #xy;  or  any  legal 
existing  obstacle  In  the  Laws  of  the 
State  of  Mlssozxrl  that  would  prevent 
the  removal  or  location  of  the  office 
of  the  Unemployment  Compensation  Com- 
mission of  ifllssoto'l  In  Sedalla,  Pettis 
County,  Missouri,  and  outside  of  and 
away  from  Jefferson  City,  Cole  County, 

Missouri? 
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"Yotir  Inr-edlate  attention  and  ansv^er  to 
this  letter  will  be  highly  appreciated 
as  It  Is  our  Intention  to  further  con- 
tact proper  parties  and  authorities  to 
present  our  case,  and  we  feel  confident 
that  this  probably  may  be  one  of  the 
questions,  asked,,  and  we  desire  to  be 
In  a position  to  speak  thereon  with 
authority  from  yotir  office," 


The  Unemployment  Compensation  Act  of  Missouri, 
found  In  Laws  Ko,  1937,  page  574,  and  the  supporting  ap- 
propriation act  of  Missouri,  found  In  Laws  Mo,  1937,  page 
104,  are  silent  as  to  any  statutory  location  and  situs  of 
the  administration  headquarters  of  said  Commission, 

In  the  case  of  Bush  vs.  State  Highway  Commission, 
46  S.  W.  f2d)  854,  l.c,  858j  329  Ko,  843,  it  was  held  that 
the  Missouri  State  Highway  Conmlsslon  Is  a subordinate 
branch  of  the  executive  department  of  this  State,  and  the 
cotirt  seTdt 

"Created  by  legislative  enactment,  and 
clothed  with  powers  therein  defined, 
throu^li  the  appointment  of  the  Oovernor, 
under  all  recognized  rules  of  construc- 
tion It  Is,  when  properly  classified,  a 
subordinate  branch  of  the  executive  de- 
partment, " 


By  the  seme  logic.  It  Is  reasonable  for  us  to  con- 
clude that  the  Mis  soxirl  Compensation  Commission  Is  a sub- 
ordinate branch  of  the  executive  department,  and  subject 
to  any  general  conitltutlonal  provisions  and  statutes 
.regtilatlng  subordinate  branches  of  the  executive  department. 

Article  V,  Section  1 of  the  Missouri  Constitution 
provides: 

"The  executive  department  shall  consist 
of  a Covernor,  Lieutenant-Governor,  Sec- 
retary of  State,  State  Auditor,  State 
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Treasurer,  Attorney-General  and  Super- 
intendent of  lubllc  Schools,  all  of 
Trhom,  except  the  Lieutenant-Governor, 
shall  reside  at  the  seat  of  govern- 
ment during  their  term  of  office,  and 
keep  the  public  records,  books  and 
papers  there,  and  shall  perform  such 
duties  as  may  be  prescribed  by  law." 


In  the  case  of  Hannibal  and  St.  Joseph  Hallway 
Company  vs.  State  Board  of  Equalization,  64  Mo.  294,  It 
was  held  that  no  legislation  Is  necessary  to  make  the 
executive  department  consist  of  the  officers  mentioned  In 
the  Constitution,  supra. 

As  to  the  executive  officers  mentioned  In  the  Con*> 
stltutlon,  sufra,  there  can  be  no  doubt  that  they  personally 
must  live  at  the  seat  of  government  and  keep  their  public 
records,  books  and  papers  there.  Is  this  constitutional  pro- 
vision to  be  construed  so  that  subordinate  branches  of  the 
executive  d epartment  must  find  headquarter  offices  at  the 
seat  of  government,  end  must,  at  all  events,  keep  their  pub- 
lic records,  book  and  papers  there?  V/e  believe  that  such  a 
construction  reads  into  the  Constitution  a reqtiirement  not 
apparent  in  Its  language,  and  not  reasonably  Intended.  V>e 
believe  that  the  language  of  the  Constitution  restrains  the 
residence  end  headquarters,  administration  offices,  records, 
books  and  papers  at  Jefferson  City,  Missouri  only  for  the 
executive  officers  specifically  named  In  the  Constitution. 

If  the  constitutional  restrictions  were  intended 
for  subordinate  branches  of  the  executive  deportment,  the 
records,  books  and  papers  of  the  Missouri  Blind  Coimlsslon 
In  St.  Loiils,  and  the  V;ar6house  Commissioner's  records,  books 
and  papers  In  Kansas  City,  as  now  located,  have  had  an  un- 
constitutional situs  for  a long  season.  Such  a construc- 
tion of  this  constitutional  provision  Is  unreasonable  and 
not  practical.  We  believe  the  people,  by  the  Constitution, 
Intended  the  situs  of  subordinate  executive  headquarter 
offices  In  Mlssotirl  to  be  located  at  such  places  as  the 
Legislature  has  provided,  either  specifically  or  by  Im- 
plication. 
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Article  V,  Section  4 of  the  Missouri  Constitu- 
tion provides: 

"The  supreme  executive  power  shall  be 
vested  In  a chief  magistrate,  who 
shall  be  styled  ’The  Governor  of  the 
State  of  Mlssotu*!' •” 


Section  11406,  R.  S.  Mo.  1929  provides: 

"Every  employe  or  official  of  the  state 
of  Missouri,  who  Is  on  a regular 
salary  or  per  diem,  shall  have  a 
designated  place  as  headquarters  and 
no  such  official  or  employe  shall  be 
entitled  to,  or  receive,  any  compen- 
sation or  reimbursement  for  any  sub- 
sistence expense^  (meals  or  lodging) 
while  at  headquarters.  Provided, 
that  the  heads  of  all  departments 
In  charge  of  statewide  activities 
shall  have  headquarters  at  Jefferson 
City,  unless  otherwise  provided  by 
general  laws,  or  unless.  In  the 
opinion  of  the  governor,  or  the 
elective  officer  appointing  the  of- 
ficial or  employe,  the  public  Interest 
will  best  be  served  by  having  the 
headquarters  at  some  other  place, 
to  be  designated  by  the  governor, 
or  the  elective  officer  appointing 
such  official  or  employe.  Provided 
further,  that  the  state  auditor  shall 
not  audit  any  account  for  the  ex- 
pense of  any  official  or  employe  for 
subsistence  while  at  headquarters, 
rrovlded,  however,  that  this  section 
shall  not  apply  to  the  members  of 
boards  or  commissions  whose  duties 
are  supervisory  and  whc  services 
are  occasional.  iTovlded  further, 
this  section  shall  not  apply  to  In- 
spectors and  exaiolners  whose  duties 
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are  In 
wholly 
tlon." 


no  respect  administrative  but 
that  of  Inspection  and  examlna- 


CONCLUSION 


This  department  Is  of  the  opinion  that  the  legal 
situs  of  the  headquarters  of  the  Unemployment  Compensation 
Commission,  that  Is,  the  place  where  the  records,  books 
and  papers  of  said  Commission  are  to  be  kept.  Is  now 
legally  located  In  Jefferson  City,  Mlssoxirl,  but  we  are  of 
the  fxirther  opinion  that.  If  In  the  opinion  of  the  Covernor 
of  Missouri,  the  public  Interest  will  be  best  served  by 
locating  headquarters  at  some  other  place  which  he  shall 
designate,  then  the  headquarters  can  be  legally  changed 
by  him  to  said  situs,  upon  his  order  to  that  effect. 


Respectfully  submitted 


1^.  ORR  SAViTffiRS 
Assistant  Attorney  General 


Ali^ROVLDi 




(Acting)  Attorney  General 
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ADVERTISING:  Construction  of*  Section  4308  R.  S»  Missouri  1929* 


June  20,  1956 


Hon.  E.  A.  Barbour,  Jr^ , 
Woodruff  Building 
Springfield,  Missouri 


FILED 


Dear  Senator'  Barbour^ 

We  have  your  request  of  June  17,  1938,  inquiring 
as  to  whether  or  not  the  ad  of  the  Leader  Clothizig  Company 
of  your  City  is  in  violation  of  state  law*  That  portion 
of  the  ad  called  to  our  attention  reads  as  follows: 

"Pree— A beautiful  72  x 84,  Part 
Wool,  lX>uble  Blanket,  Absolutely 
'ree  with  purchase  of  419*36 
or  !2ore . " 

Section  4508  R.  S.  Missouri  1929,  prohibits  untrue 
or  false  advertising*  We  see  nothing  objectioiuible  in  this 
form  of  advertising  since  every  person  who  pxirchases  $19*85 
of  mtrchandlae  in  the  stoz*e  is  to  receive  one  of  tliese 
wool  blankets*  This  in  some  ways  laay  be  ooxaparable  to 
a penny  sale  or  eagle  staraps  proposition,  ana  at  best 
merely  constitutes  a fixed  discount  on  the  piircnase  of 
419*85  or  more* 

It  la  therefore  the  opinion  of  this  office  tliat  such 
advertising  Is  not  in  violation  of  any  statute  of  this 
state  pertaining  to  false  advertising* 

Respectfully  submitted. 


APPROVED: 

FRAlffiLIN  E*  Kr  AQAK, 
Asslsuant  Attorney  General 


TTTTTaTOE 

(Acting)  Attorney  General 
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DEPUTY  COUNTY  COLLECTOR;  Need  not  be  twenty  one  years  of  age 


July  13.  1938 


Hon.  William  Barton 
KepresentatlTo  of  Ibntgouery  County 
o/o  Revision  Commission 
Jefferson  City.  Lissouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
June  £8,  1938.  in  wHioh  you  request  an  official  opinion 
as  follows: 


"V.bat  are  the  qualifications  of  a 
deputy  co\inty  collector  in  counties 
arouiul  13.000  population  where  they 
do  not  have  township  organi^sations? 
li^ay  a minor  qualify  for  such  deputy- 
ship?" 

\VG  have  made  a fairly  exhaustive  examination  of 
the  statutes  and  the  Constitution  of  the  State  of  Uissouri. 
and  feel  that  we  are  reasonably  safe  in  pM^lc^  ng  the  assertion 
that  there  is  xio  esqpress  legislation  or  constitutional  pro- 
visions pertaining  to  the  qualifications  of  a county  col- 
lector or  his  deputies  with  respect  to  age. 

In  view  of  this  fact. we  think  the  provisions  of 
Section  645,  R.S.  iulssouri.  1929,  have  some  bearing  upon 
this  question.  This  section  provides  as  follows: 

"The  oomaon  law  of  England  and  all 
statutes  and  acts  of  parliaiaent  made 
prior  to  the  fourth  year  of  the  reign 
of  James  the  /irst.  and  vhich  are  of 
a general  nature,  not  local  to  that 
kingdom,  vdxich  coxmnon  law  and  statutes 
ore  not  repugnant  to  or  inconsistent 
with  the  Constitution  of  the  United 
States,  the  Constitution  of  this  state, 
or  the  statute  laws  in  force  for  the 
time  being,  shall  be  the  rule  of  action 
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and  deolaion  In  this  atata,  any  ouatom 
or  uauaga  to  the  contrary  notiwlthstand- 
in^,  hut  no  aot  of  the  general  assembly 
or  law  of  this  state  shall  be  held  to 
be  Invalid,  or  limited  in  its  soope  or 
effeot  by  the  oourts  of  this  state,  for 
the  reason  that  the  same  may  be  in 
derogation  of,  or  in  oonfliot  with,  suoh 
ooBuoon  law,  or  with  suoh  statutes  or 
acts  of  parliament;  but  all  suoh  aots  of 
the  general  assembly,  or  laws,  shall  be 
liberally  construed,  so  as  to  effect- 
uate the  true  intent  and  meaning  thereof.” 

The  effeot  of  this  statutory  provision  is  that  the 
common  law  is  applicable  in  this  state  at  the  present  time, 
xinless  abrogated  by  the  Constitution  of  the  United  States, 
or  the  Constitution  of  lliseouri  or  the  statutes  of  the 
State  of  Missouri.  Aa  do  statute  or  constitutional  pro- 
vision provides  what  age  a person  must  be  in  order  to  qual- 
ify as  county  collector  or  deputy  county  colls otor,  we  must 
apply  the  provisions  of  the  oounon  law  to  this  situation. 

In  46  C.J.,  page  939,  section  38,  it  is  stated 
as  follows: 


”It  would  appear  to  be  the  rule  of  the 
ooiaaoa  law  that  minors  loay  not  hold 
offices,  the  performance  of  whose  duties 
requires  the  exercise  of  Judgment  and 
discretion;  but  that  they  are  qualified 
for  ministerial  offices.” 

In  31  C.J.,  page  1004,  Beotlon  31,  the  rule  is 
stated  as  follows: 

”At  common  law  infants  are  eligible  to 
offices  vdiioh-  are  ministerial  in  their 
character  and  call  for  the  exercise  of 
skill  and  diligence  only;  but  they  are 
not  eligible  to  offices  which  are  Ju- 
dicial or  concern  the  administration 
of  Justice,  nor  should  offices  isq>osing 
duties  to  the  proper  discharge  of  \diich 
Judgment,  discretion,  and  experience 
are  neoessary  be  intrusted  to  infants.” 
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Thxifl,  It  appears  the  ooLOon  law  of  this  country  Is 
that  Infants  are  eligible  to  hold  offices  which  are  minis- 
terial in  their  character  and  call  for  the  exercise  of 
skill  and  diligence  only.  Applying  the  rules  as  stated  in 
Corpus  Juris,  we  think  that  an  Infant  may  hold  the  office 
of  deputy  county  collector  in  the  State  of  Missouri.  How- 
sTer,  under  these  rulings,  it  does  not  appear  that  this 
would  extend  to  the  county  collector. 


CONCLUblDN 


Therefore,  it  is  the  opinion  of  this  department 
that  the  office  of  deputy  county  collector  may  be  held  by 
a person  under  the  age  of  twenty  ox»  years. 


Respectfully  submitted. 


RUoSHLL  C.  oTOHS 
•Insistent  Attorney  General 


APPRO YiiD  By: 


(Acting)  Attorney  General 


LLDtYAL 


elections: 


Pertaining  to  amo\xnts  a representative  may  spend  for 
election  under  section  10481  R.S»  Missouri  1929. 


Sepb  ember  21,  1938 


Honorable  William  Barton 
Representative 
Hontt,oraery  County 
Jonesburg,  Missouri 


Dear  Sir: 

Wo  have  received  your  let'cer  of  September  3rd, 
which  reads  in  part  as  follows: 

"Please  advise  the  maximum  amount 
a candidate  for  Representative 
may  spend  in  Montgomery  County  for 
campaign  expenses  under  the 
Corrupt  Practice  Act." 

We  are  enclosing  a copy  of  an  opinion  rendered  by 
this  office  to  the  Honorable  Roy  Hamlin  on  L'arch  1,  1936. 
In  this  opinion  we  concluded  that  under  f:eetlon  10481  K.S. 
Missouri  1929,  the  various  applicable  amounts  as  set  forth 
in  said  statute  may  be  expended  in  the  primary  election 
and  that  the  successful  candidate  may  then  expend  the  same 
amount  in  tlie  following  general  election* 

The  applicable  part  of  Section  10481  relative  to 
the  amount  each  candidate  may  spend  is  as  follows: 

"For  five  thousand  voters  or  less, 
two  i^.undred  dollars;  for  each  one 
hundred  voters  over  five  thousand 
and  under  twenty-five  thousand, 
four  dollars;  for  each  one  hunted 
voters  over  twenty-five  thousand 
and  under  fifty  thousand,  two  dollars; 
and  for  each  one  hundred  voters  over 
fifty  thousand,  one  dollar— the  number 


Hon«  William  Barton 


-2- 


September  21 , 1938 


of  voters  to  be  ascertained  by  the 
total  nvimber  of  votes  cast  for  all 
the  candidates  for  president  In  the 
state,  or  In  any  covmty,  district 
or  municipality  thereof  at  the  last 
precedlnfe  regular  election  held  to 
fill  the  same;-?!- 

Section  2,  Article  IV  of  the  Constitution  of  Missouri 
pz*ovldes  that  "the  House  of  Representatives  shall  consist  of 
members  to  be  chosen  every  second  year  by  the  qtiallfled  voters 
of  the  several  countless  « ■>»”•  Section  11270  R*S.  Missouri 
1929,  provides  that  i^ontgomery  County  is  entitled  to  one 
representative. 


CONCLUSION 


Consequently,  In  order  to  ascertain  the  amounts  vdilch 
the  candidate  for  representative  in  Montgomery  County  may 
expend  for  campaign  expenses  It  Is  necessary  to  ascertain  the 
total  vote  cast  for  all  candidates  for  president  In  MontoOmery 
County  In  the  1936  presidential  election*  T}:ie  formula  provided 
In  section  10481  can  then  be  easily  applied.  The  total  axnount 
thus  ascertained  can  be  spent  by  an>  such  candidate  at  the 
primary  and  If  the  candidate  Is  nominated  a similar  amount  can 
be  spent  In  connection  with  the  ensuing  election.  We  are  unable 
to  ap  ly  the  formula  as  set  out  In  heotlon  1C481  for  figuring 
the  exact  amount  which  a representative  from  Montgomery  County 
may  spend  to  be  elected  because  we  do  not  liave  available  In  this 
office  the  total  vote  cast  for  president  In  Montgomery  County 
In  the  1936  election,  'fhe  county  clerk  of  ^ovu*  county  will 
have  this  Information  and  will  no  doubt  be  able  to  furnish 
you  the  same  upon  request. 


Respectfully  submitted. 


APPROVED: 


J.  F.  ALLEBACH, 

Assistant  Attorney  <ieneral 


J.  E.  'PAVL'6'K 

(Acting)  Attorney  General 
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SHERIFFS: 

SALARIES  AND  PEES: 

DUTIES; 

BOARD  OP  EQUALIZATION: 

April  7, 


> 


Honorable  Noah  Bell, 

Presiding  Judge 
County  Court  of 
Oregon  County 
Alton,  Missouri. 

Dear  Slrt 

This  Is  to  acknowledge  receipt  of  your  request  dated 
March  31,  1936,  for  an  official  opinion  from  this  department, 
which  request  is  as  follows i 

*I  would  like  to  have  your  opinion  on 
the  following  questional 

No.  1 Can  a Sheriff  draw  his  Salary 
in  Circuit  Covirt  at  $3.00  also  draw 
$500.00  for  waiting  on  County  Coxort 
on  the  same  day  when  he  did  not 
appear  in  County  Court  on  that  day? 

No.  2.  Can  he  draw  his  Salary  of 
$5.00  per  day  in  County  Court  idien 
he  is  gone  to  take  prisoners  to 
Jefferson  City  on  the  same  day  and 
no  deputy  waiting  on  the  Court. 

No.  5 Is  the  sheriff  sup  oaed  to 
open  the  Board  of  Equalisation  on 
April  4 axui  receive  $5.00  for  bis 
services. 

The  Court  has  no  Intention  of  beating 
the  sheriff  out  of  snything  that  he 
is  entitled  to  and  don't  want  to  pay 


Sheriff  or  his  deputy  must  be  in 
attendance  of  1116  court  for  which  he 
claims  a fee  of  $3,00  per  day. 

Sheriffs  In  coimties  not  under  town- 
1938  organization  are  not  required 

to  open  board  of  equalization,  and 
are  not  entitled  to  receive  three 
dollars  per  day  while  board  is  in 
session. 
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him  for  something  unless  ho  Is  en- 
titled to.  We  are  of  the  opinion  he 
Is  trying  to  double  up  on  us." 

The  first  and  second  of  your  questions  may  be  answer- 
ed together. 

By  Section  1870,  R.S.  Mo.  1929,  It  Is  provided  as 
follows  I 


"The  several  sheriffs  ^all  atteiui 
each  court  held  In  their  coiintles, 
except  where  It  shall  otherwise  be 
directed  by  law;"*  ******** 

A county  court  Is  a court  of  record.  Article  VI, 
Section  36,  Missouri  Constitution.  It  would,  therefore, 
appear  that  It  Is  the  duty  of  the  sheriff.  In  person  or 
by  his  deputy,  to  attend  the  sessions  of  all  courts  of 
recox*d  In  his  coimty.  We  construed  the  above  statute  to 
be  mandatory  upon  the  sheriff  or  his  deputy  to  perform 
this  duty.  State  v.  Yager, 2 60  Mo.  388. 

By  Section  1871,  R.S.  Mo.  1929,  It  Is  provided  thatt 

"The  ooxirt  shall  audit  and  adjust  the 
accounts  of  the  officer  attending  It, 
made  pursuant  to  this  chapter,"*  * * 

Section  11789,  R.S.  Mo.  1929  fixes  the  compensation 
of  the  sheriff  for  such  duties  as  follows! 

"For  attending  each  oovirt  of  record 
or  criminal  court  and  for  each  deputy 
actually  employed  In  attendance  upon 
such  court  the  number  of  deputies 
not  to  exceed  three  per  day 3.(X)" 

Construing  the  above  sections  together.  It  Is  very 
evident  that  It  Is  the  mandatoz*y  duty  of  the  sheriff  In 
person  or  by  his  deputy  to  attend  each  court  of  record  or 
criminal  court  held  In  his  co\mty  when  it  Is  In  session. 
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and  that  his  compensation  is  three  dollars  ($3.00)  per  day 
and  for  each  deputy  he  shall  receive  three  dollars  ($3*00) 
per  day* 


CONCLUSION 


It  is 9 therefore y the  opinion  of  this  department  that 
the  sheriff  in  person  or  by  deputy  must  attend  each  session 
of  the  ooxirts  of  record  and  criminal  courts  of  his  county 
and  for  idiioh  he  shall  receive  three  dollars  ($3*00)  per  day 
and  three  dollars  ($3*00)  per  day  for  each  deputy*  And  it 
is  further  the  opinion  of  this  department  that  if  the  sheriff 
or  a deputy  are  not  in  attendance  when  such  courts  are  in 
session  that  they  shall  not  be  allowed  such  fee* 


As  to  the  question  of  whether  or  not  the  sheriff  is 
supposed  to  open  the  board  of  equalisation  and  receive  three 
dollars  (^3*00)  for  his  services*  By  Section  9811,  R*S*  Mo. 
1929,  it  is  provided t 

"There  shall  be  in  each  county  in 
this  state,  except  the  city  of  St* 

Loxiis,  a ooxinty  board  of  eqtialisation, 
which  board  shall  consist  of  the 
ooxmty  clerk,  who  shall  be  secretaz^ 
of  the  same,  but  have  no  vote,  the 
county  surveyor,  the  Judges  of  the 
county  court,  and  the  county  assessor, 
ahloh  board  shall  meet  at  the  office 
of  the  coimty  clerk  on  the  first  Mon- 
day in  April  of  each  years  Provided. 
that  in  any  co\mty  having  adopted 
township  organisation,  the  sheriff 
of  said  county  shall  be  a member  of 
said  board  of  equalisations  Provided 
fvtrther * that  in  counties  containing 
a population  of  more  than  seventy 
thousand,  such  board  shall  meet  upon 
the  first  Monday  of  March  in  each 
year*" 
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From  the  fc»?egolng  section,  it  la  apparent  that  in 
ooimtles  iblch  have  adopted  township  orgainsatlon,  the 
sheriff  Is  a member  of  the  board  of  eqxiallsationj  however, 
Oregon  County  has  not  adopted  township  organisation,  and, 
therefore,  the  sheriff  of  that  county  Is  not  a member  of 
the  board  of  equalisation* 

Section  9818,  R.S*  Mo*  1929  provides  as  follows t 

"The  Judges  of  the  coxmty  court,  the 
oo\mty  surveyor,  the  oovntj  assessor, 
the  sheriff,  and  the  county  clerk 
shall  receive  $5*00  per  day  for  each 
day  they  shall  act  as  members  of  the 
county  board  of  equalisatlont  Pro- 
vided* that  this  section  shall  n6t 
apply  to  boards  of  equalisation  who 
are  paid  a salary*" 

By  this  section  the  shez^ff  as  a member  of  the  board  of 
equalisation  receives  five  dollaz^  (tB.OO)  per  day,  but 
only  In  coxmtles  having  township  organisation  Is  the 
sheriff  a member  of  the  boaz*d  of  equalisation;  so  Section 
9818  refers  to  boards  of  equalisation  mentioned  in  Section 
9811* 


By  Section  9815,  R.S*  Mo.  1929,  It  is  provided  as 
follows I ' 

"The  said  board  of  equalisation  shall 
have  i>ower  to  send  for  persons  and 
papers  and  compel  the  attendance  of 
witnesses  In  relation  to  any  apjwal 
before  them,  and  It  shall  be  the  duty 
of  the  {Aierlff  of  the  county  to 
execute  such  process  as  may  be  Issued 
to  this  end*  A majozdty  of  said 
board  shall  constitute  a quorum,  and 
a majority  of  them  present  shall  deter- 
mine all  matters  of  appeal  or  revision." 


By  this  section  It  appears  that  the  only  duties  the  sheriff 
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has  to  perform  for  the  hoard  of  equalization  In  ooiuitles  not 
under  township  organization^  la  to  serve  the  writs  and  pro« 
cesses  of  that  hoard* 

In  our  research  of  the  statutes  on  this  subject  we 
failed  to  find  that  the  sheriff  Is  required  to  perform  any 
duties  for  the  hoard  of  equalization*  except  those  en\unerated 
In  said  Sections 9818  and  9815*  supra*  and*  therefore*  con- 
clude that  It  Is  not  the  duty  of  the  sheriff  to  attend  or 
open  the  hoard  of  eq\iallzatlon* 

An  officer  receives  his  compensation  hy  virtue  of  the 
statutes  and  If  they  are  silent  as  to  his  duties  and/or 
as  to  his  fees*  he  shall  not  receive  any  compensation  there- 
for* 


In  the  case  of  State  ex  rel*  v.  Brown*  146  Mo**  l*o* 
406*  the  Court  saldt 

"It  Is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro- 
vided for  hy  statute*  and  being  solely 
of  statutory  right*  statutes  allowing 
the  same  must  be  strictly  construed* 

State  ex  rel*  v*  Wofford.  116  Mo*  220j 
dhed  V.  Railroad*  6i  Mo*  687>  Qammon 
V*  iis'^yeite  ^ ko*  6^^*  Xn  ihe 

case  last  cited  it”T8  salTi  ’The 
right  of  a public  officer  to  fees  Is 
derived  from  the  statute*  He  Is  en- 
titled to  no  fees  for  services  he  may 
perform*  as  such  officer*  unless  the 
statute  gives  It*  When  the  statute 
falls  to  provide  a fee  for  services 
he  Is  required  to  perfoxm  as  a public 
officer*  he  has  no  claim  upon  the  state 
for  compensation  for  8u<di  services*** 


CONCLUSION 


It  Is*  therefore*  the  opinion  of  this  department  that 
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it  is  not  the  duty  of  the  sheriff  to  open  tiie  meetings  of 
the  board  of  equalization,  and  that  the  sheriff  is  not 
authorized  to  charge  or  collect  a fee  of  three  dollars 
($3.00)  per  day  for  either  opening  the  meeting  of  the 
board  of  aqtoalization  or  for  attending  l^e  meeting  of 
the  board  and  awaiting  on  it* 


Respectfully  submitted, 

TYRt  W.  BUOTON 
Assistant  Attorney  General 


APPROVKDt 


TTeTTOIGI? 

(Acting)  Attorney  General 
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faror  of  overaear  of  dlatrleta  undar 
Saotlon  7868,  until  hla  account  la 
pr«s«nt«d  and  audited  by  Court 


April  9,  1938 


Honorable  6.  C«  Backham 
Proaacutlng  Attorney 
Crawford  County 
Steelvllla,  Mlaaourl 


fTled 


Dear  Sin 


Thla  Department  la  In  receipt  of  your  letter  of 
April  2,  1938,  In  which  you  request  an  opinion  as  follows t 

"At  the  present  time  Crawford  County, 
klaaourl.  Is  divided  Into  four  special 
road  districts,  and  two  road  districts 
which  are  not  special  road  districts* 

Of  course  each  of  these  districts  that 
Is  not  a special  road  district  has  a 
road  overseer  appointed  by  the  County 
Court*  The  County  Court  of  Crawford 
Covmty,  now  proposes  to  pay  to  each 
of  these  two  road  overseers  at  the 
beginning  of  each  month  the  road 
money  which  Is  available  for  their 
respective  district,  and  then  let 
the  overseer  disburse  this  money 
during  the  following  month  as  he 
sees  fit,  and  then  at  the  end  of  the 
month  to  make  hla  report  and  account- 
ing to  the  Court. 

« 

"I  would  like  to  have  your  opinion  as 
to  whether  or  not  this  would  be  legal 
and  proper.  " 


Crawford  County  Is  a county  not  under  township 
organisation*  From  your  request  we  gather  that  the 
road  district  under  consideration  here  Is  what  Is  some- 
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times  called  a common  road  district  and  one  which  is 
organized  under  the  provisions  of  Article  Illf  Chapter 
42,  Revised  Statutes  Missouri  1929. 

The  third  proviso  of  Section  7891,  of  Article 
III,  Chapter  42,  Revised  Statutes  Missouri  1929,  seems 
to  be  decisive  of  the  question  here*  This  proviso  reads 
as  follows s 


"Provided  further,  that  no  warrant 
shall  drawn  in  favor  of  any  road 
overseer  until  an  account  for  work 
done  or  materials  furnished  shall 
have  been  pr  esented  and  audited  by 
the  county  court." 


An  examination  of  the  above  proviso  shows  that 
the  legislature  employed  the  past  tense  when  providing 
what  must  be  done  before  the  coxmty  court  may  issue  a 
warrant  in  favor  of  a road  overseer  of  a common  road 
district.  By  so  doing  these  things  are  made  pre- 
requisites to  the  issuing  of  the  warrant. 

In  State  ex  rel.  v.  Railroads,  215  Mo.  1.  c. 
490,  the  Court  saidt 

"That  the  grammatical  rule  of  inter- 
pretation should  be  considered  and 
applied  along  with  other  rules  of 
construction  when  there  is  no  conflict 
between  them,  and  thereby  give  full 
force  and  effect  to  all.” 


Further,  it  is  said,  at  1.  c.  491t 

"The  grammatical  construction  of  a 
statute  is  one  mode  of  interpreta- 
tion. But  it  is  not  the  only  mode, 
and  is  not  always  the  tirue  mode. 
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We  may  assvune  that  the  draftamaA 
of  an  act  understood  the  rules  of 
grammar,  out  It  Is  not  always  safe 
to  do  so*" 


While  it  may  not  at  all  times  be  a safe  rule  to 
follow,  we  believe  the  above  construction,  based  upon 
this  rule,  correctly  settles  this  question* 

Another  rule  of  construction  in  Missouri  is 
stated  in  Cummins  v*  Kansas  City  Public  Service  Co*, 66 
S.  W*  (2d)  1*  c*  931,  where  it  is  said: 

"It  is,  of  course,  fxmdamental  that 
where  the  laxiguage  of  a statute  is 
plain  and  admits  of  but  one  meaning 
there  is  no  room  for  construction*” 


This  we  think  Section  7891,  supra,  is,  and  conse- 
quently  needs  no  great  elaboration  in  arriving  at  the 
legislative  intent  from  the  language  therein  employed* 

Therefore,  it  la  the  opinion  of  this  Department 
that  the  county  court  of  Crawford  County  may  not,  at 
the  first  of  each  month,  draw  a warrant  in  favor  of  the 
overseer  of  a common  road  district  and  pay  over  to  him 
all  funds  available  for  that  district  in  that  month, 
and  permit  said  overseer  to  disburse  said  money  as  he 
sees  fit,  accounting  for  it  at  the  end  of  the  month* 

The  statute  provides  the  manner  in  which  these 
warrants  are  to  be  handled  and  must  be  followed* 

Respectfully  submitted, 

TYRjS  W.  BURTOM 

Assistant  Attorney  General 

APPROVED 


J*  E*  TaItLCA 

(Acting)  Attorney  General 
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TKAGHKRS:  renewed.  When? 

KiiNEWAL  Ot*  CERTIFICATE: 


May  10,  1938 


Mr.  0.  C.  Baokham, 

Proaeouting  Attomay 
Crawford  Cotmty, 

SteelTllle,  Missouri. 

Dear  Sir: 

This  is  in  reply  to  yours  of  May  7,  1938,  request- 
ing an  official  opinion  from  this  department  based  on  the 
following  letter: 

"I  would  lihe  to  ask  yotir  opinion 
upon  the  following:  Here  in  Craw- 
ford County,  there  is  a certain 
school  teacher  who  was  issued  a 
second  grade  certificate  in  the 
• spring  of  1936.  In  the  spring  of 
1957  she  applied  to  the  County 
Superintendent  of  Crawford  County, 
for  a renewal  of  this  oez*tifioate. 

The  Co\uity  Superintendent  at  that 
time  failed  and  refused  to  reissue 
said  certificate  on  account  of  the 
fact  that  he  did  not  approve  of  her 
Bioral  character.  She  has  now  with- 
in the  last  few  days  made  a further 
request  upon  the  County  Superintendent 
for  a renewal  of  this  oei tifioate, 
and  he  still  refuses  to  reissue  the 
same.  Section  9474  of  the  Revised 
Statutes  of  1929  provides  that  the 
County  Superintendent  ^hall  jpass 
upon  the  moral  character  of  the 
applicant,  hut  my  inquiry  is  this: 

Would  this  also  apply  in  the  case  of 
the  renewal  of  a cert if i cate T Does 


I 
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the  County  Superintendent  have  thla 
same  rl^t  to  exerolae  hla  discretion 
upon  a renewal  application  as  he 
would  upon  an  original  application 
for  a certificate? 

I fall  to  find  any  case  upon  this 
Identical  point,  and  would  appreciate 
having  yotir  opinion  at  the  earliest 
convenient  date,  as  this  teacher  Is 
threatening  to  obtain  a Writ  of 
Mandaisua  agalnat  our  County  SupezdLn- 
tendent.* 

Upon  our  research  on  thla  question,  we  find  that 
the  following  sections  of  the  statutes  apply t 

Section  9470,  R.S.  Mo.  1929  provides  In  part  as 

follows! 


"The  county  superintendent  of  public 
schools  shall  have  authority  to 
examine  teachers  and  grant  certificates 
of  qualification  to  teach  In  their 
respective  counties  or  In  the  state. 
«««»««**««««*««««« 
Certificates  Issued  by  said  county 
superintendent  of  public  schools  shall 
be  of  three  grades!  Third  grade  shall 
be  valid  for  one  year  end  second  grade 
for  two  years  in  the  county  for  which 
they  are  Issued  and  flirst  grade  for 
three  years  In  the  state  •"«  * « « « 

Section  9472,  R.S.  Mo.  1929  provides  in  part  as 

follows I 


"No  person  shall  be  gz^anted  a license 
to  teach  in  the  public  a(dioola  of  this 
state  who  is  not  of  good  moral  charac- 
ter."* ♦ *♦*♦*♦*♦* 


Section  9475,  R.S.  Mo.  1929  provides  in  part  as 
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follows I 

”«  « « A second  or  third  grade  certifi- 
cate shall  be  renewed  without  exami- 
nation once.  A first  grade  oex^ifioate 
an  unlimited  number  of  time  at  PiroYided. 
that  the  holder  shall  give  satla^aotory 
evidence  to  county  at perintendent  of 
public  schools  that  certain  professional 
work  prescribed  by  state  superintendent 
at  the  time  of  the  issuing  of  or  former 
renewal  of  the  certificate  has  been 
complied  wlthi"*  ********** 

Section  9474,  R.S.  Mo.  1929  provides  in  part  as 

follows  t 


"The  county  superintendent  of  public 
schools  ihall  pass  upon  the  moral 
character  and  requiresrents,  other 
than  scholastic  as  shown  by  the  papers 
written,  of  all  applicants  for  certifi- 
cates to  teach  in  the  schools  tinder 
his  jurisdiction,  and  he  shall  grade 
each  applicant  who  has  had  four  months* 
experience  in  teaching  on  teaching 
ability  and  manage  rient."*  «««««« 

Section  9475,  R.S.  Mo.  1929  provides  in  part  as 

follows  I 


•*  * * * Every  applicant  for  a renewal 
of  his  oez*tificate  shall  pay  a fee  of 
one  dollar  and  fifty  cents •"«  « « « * 

Section  9476,  R.S.  Mo.  1929  xtrovldes  as  follows! 

"The  county  superintendent  may  revoke, 
upon  satisfactory  proof,  any  county 
certificate  for  inoomp'etenoy,  immo- 
rality, neglect  ol  duty,  or  the  annull- 
ing of  written  contracts  with  the  board 
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of  diraotora  without  tha  oonaant  of  the 
■ajority  of  tha  mambars  of  tha  board 
ahioh  is  a party  to  such  contract.  All 
chargas  mat  be  prafarrad  in  writing, 
signad  and  sworn  to  by  tha  party  or 
parties  wVing  tha  accusation,  idiioh 
must  ba  filed  with  tha  county  superin- 
tendent, end  the  teacher  asist  be  given 
due  notice,  of  not  lass  than  ten  days, 
an  opportunity  to  ba  heard,  together 
with  witnesses.  In  case  any  parson 
holding  a oartifioate  issued  by  tha 
state  superintendent,  tha  board  of 
curators  of  tha  state  university,  or 
the  board  of  regents  of  sny  state  teachers 
college,  shall  be  ooaplalned  of  as  herein 
provided  for,  than  it  shall  ba  tha  duty 
of  the  ooxoity  superintendent  in  the  county 
where  the  offense  is  alleged  to  have  been 
oOTmitted,  to  notify,  in  writing,  the 
parson  or  board  issuing  such  oertifioata, 
and  suoh  person  or  board  shall  proeead  as 
herein  provided  for  the  revocation  of 
suoh  certificate.  The  ooaqplalnt  oust 
plainly  and  fully  specify  what  inooss- 
X>atenoy,  iannorality,  neglect  of  duty  or 
other  diarga  is  made  against  the  teacher, 
and  if  the  county  superintendent  shall, 
after  a hearing,  revoke  said  certificate, 
the  teacher  shall  have  the  right  to  appeal 
said  hearing  to  the  circuit  court  at  any 
time  within  ten  days  thereafter, by  filing 
an  affidavit  and  giving  bond  as  is  now 
required  before  justices  of  the  peace.  On 
any  such  appeal  the  judge  of  the  circuit 
court  shall,  with  or  without  a jtiry,  at 
the  option  of  either  the  teacher  or  the 
person  making  the  oooqplaint,  hear  the 
idiole  oiattermiew  and  decide  the  seme  de 
novo  affinsing  or  denying  the  action  oT 
t!he  county  8iq;>er^ ntendent,  end  he  shall 
tax  the  cost  against  the  appellant  if  the 
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judgment  of  the  county  8Ui>erintendent 
la  affirmed,  but  if  he  diaaffims  auoh 
Judgment,  then  he  ahall  aaaesa  the 
ooeta  of  the  whole  prooeedinga  againat 
the  peraon  or  peraona  making  the  com- 
plaint. Any  teacher  having  hia  or  her  cer- 
tificate revoked  by  any  other  authority 
than  that  of  county  auperintendent  ahall 
have  the  right  to  appeal  therefron  to  the 
circuit  court  and  ahall  have  the  right  to 
a like  heazdng  and  trial  aa  ia  herein  pro- 
vided for  in  the  appeal  from  the  deoiaion 
of  the  county  auperintendent.* 

The  office  of  the  county  auperintendent  of  aohoola 
ia  created  by  the  atatutea  and  the  powera  and  dutiea  of 
thia  office  are  confined  to  such  atatutea. 

From  the  foregoing  aectiona  of 'the  atatutea,  it  ia 
vary  evident  that  the  lawmaker  a intended  that  a penon  to 
whcan  a oertif ieate  to  teach  school  la  issued  moat  be  of 
good  moral  character  together  with  the  other  qualifications 
prescribed  therein. 

By  virtue  of  the  provisions  of  said  Section  9473, 
the  peraon  who  a aka  for  a renewal  of  a second  grade  certifi- 
cate ia  not  required  to  take  an  examination,  however,  he  or 
she  muat  offer  satisfactory  evidence  that  they  have  done 
certain  professional  work  aa  prescribed  by  the  state  super- 
intendent of  schools  at  the  time  of  the  issuance  of  their 
certificate.  Thia  section  also  states  that  the  second  grade 
certificate  ahall  be  renewed  once  and  nothing  ia  said  in 
this  section  as  to  the  moral  character  of  the  iqjpliaant  for 
renewal.  Such  applicant  mast  pay  a renewal  fee  of  one 
dollar  and  fifty  cents  ($1.50)  as  prescribed  in  Section  9475, 
supra.  These  seem  to  be  the  only  requirements  for  the  re- 
newal of  a oez^ificate  that  are  imposed  by  the  statutes. 
Volume  66  Corpus  Juris,  page  376,  sectionSBB  provides aa 
follows  t 

"Where  the  statute  so  provides,  a 
teacher's  certificate  or  license  may 
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b«  renewed  or  extended  provided  it 
ie  done  in  the  manner  preaoribed*" 
««»««««« 

In  your  request  it  appears  that  the  county  super- 
intendent has  refused  to  renew  the  certificate  on  account 
of  the  isBiorality  of  the  teaclier*  By  refusing  to  renew 
the  certificate,  the  county  superintendent  is  in  effect 
revoking  the  certificate* 

From  a reading  of  the  foregoing  statute,  it  would 
seem  that  the  proper  way  to  prohibit  the  person  from  teach- 
ing on  account  of  immorality  or  any  other  charge  that  might 
be  preferi-ed  against  tlxem  would  be  to  follow  the  provisions 
of  Section  9476,  supra,  which  provides  for  the  revocation 
of  certificates  and  for  the  appeal  from  such  revocation 
orders*  By  this  section  the  teacher  is  given  an  opportunity 
to  face  his  or  her  accusers  and  is  given  an  opportimity  to 
be  heard*  This  section  also  provides  for  an  appeal  from 
the  order  of  the  county  superintendent  and  if  the  teacher 
chooses,  he  or  she  may  have  a trial  by  Jury*  This  pro- 
cedure is  in  keeping  with  otir  form  of  government*  Said 
Section  9476  provides  that  the  teacher  must  be  given  notice 
and  must  be  given  an  opportimity  to  be  lieard  to  produce 
his  or  her  witnesses*  Prom  a close  examination  of  this 
section  of  the  statute,  we  think  this  is  the  procedure  that 
the  lawmakers  Intended  should  be  taken  for  taking  a certifi- 
cate from  a teacher,  and  we  do  not  think  that  they  intended 
that  the  certificate  should  be  taken  by  the  county  super- 
intendent refusing  to  renew  a certificate  idilch  the  lawmakers 
by  Section  9475,  supra,  said  should  be  renewed  under  certain 
conditions  therein  set  out* 

Volume  56  Cori:ua  Juris,  page  575,  section  279,  states 
as  follows I 

"The  board  or  officers  authorised  to 
revoke  a teacher *s  license  laust  comply 
with  the  provisions  of  the  statute 
requiring  that  written  specific  charges 
be  made  against  the  teacher,  and  that 
the  prescribed  notice  of  such  charges 
be  given  to  him."*  ♦***♦*#*♦ 
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DepriTing  the  teacher  of  a certificate  to  teach 
is  a severe  punishment,  and  statutes  authorising  such 
act  should  i^oeive  a strict  construction  and  nothing 
should  be  taken  by  isqpli cation.  The  statute  relating 
to  reneval  of  certificates  does  not  give  to  the  county 
superintendent  any  authority  to  refuse  such  reneval. 

His  duties  are  mandatory,  axid  if  be  thinks  the  teacher 
should  not  have  a certificate  on  account  of  inmorality 
or  any  other  statutory  charge,  the  superintendent's 
remedy  is  by  an  action  to  revoke  the  certificate.  In 
such  action  the  teacher  can  be  notified,  given  an  oppor- 
tunity to  produce  vitneases  and  to  be  heard  in  an  orderly 
manner  as  prescribed  by  the  statute  and  as  stated  above, 
the  teacher  has  the  right  finally  to  a trial  by  jury 
if  he  or  she  chooses. 


CONCLUSION 

This  office  is,  therefore,  of  the  opinion  that  the 
person  vho  has  a tvo-year  certificate  to  teach  school  in 
a county  is  entitled  to  have  such  certificate  renewed  for 
two  years  provided  he  or  she  gives  satisfactory  evidence 
to  the  county  superintendent  of  schools  in  such  oounty 
that  they  have  performed  certain  professional  work  pre- 
scribed by  the  state  superintmdent  at  the  time  of  the  issu- 
ing of  the  certificate,  and  provided  that  he  or  she  pays 
the  reneval  fee  as  prescribed  by  the  statute. 

We  are  ftirther  of  the  opinion  that  the  only  way  in 
which  the  certificate  may  be  revoked  is  by  giving  the 
notice  and  hearing  as  is  prescribed  by  said  Section  9476, 
supra. 

Respectfully  suluitted 

TYRB  W.  BURTON 

Assistant  Attorney  Oeneral 

AJ  PROVEDt 


t;  'g.~TAYi;6R 

(Acting)  Attorney  Oeneral 
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Contracts  of  a county  beyond 
statutory  powers  are  void. 
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Honorable  Ray  Bennett 
iresldlnc  Jud^e 
Coiinty  Go\art 
Elrksvllle,  Missouri 


Lear  Sir: 


v.e  acknowledge  your  request  for  an  opinion 
dated  January  7,  1938,  wMch  reads  as  follows: 

”iVe,  the  County  Court  of  Adair  County, 
I-issouri,  are  requesting  yovir  opinion 
ns  to  the  legality  of  the  enclosed 
agreement. 

”In  a few  cases,  we  have  ir:ade  this 
tyope  of  a^^reement  with  certain  resi- 
dents of  Adair  County.  As  indicated 
in  the  saraple  enclosed,  we  agreed  to 
give  certain  care  in  rotiu:*n  for  the 
transfer  of  property  by  tiiese  in- 
dividuals to  the  County. 

”v.'e  are  askin^^  your  opinion  on  this 
natter  so  that  we  will  know  v/hat 
action  to  take  in  similar  situations 
in  t he  future, ” 


Ee  acknowledge  also  the  receipt  of  tlie  contract 
between  the  County  Coiort  of  Adair  County  and  Martha  E, 
Bishop,  W'hlch  we  set  out  in  substance  hereafter. 

Article  VI,  Section  56  of  the  Missouri  Consti- 
tution provides: 
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"In  each  c oxintj  tiicro  shall  be  a 
coimtj  coiirt,  t.lilch  ahull  oe  a coiart 
of  record,  and  shall  have  jiirls- 
dictldn  to  traiisact  all  county  and 
such  other  business  ac  T!:ay  be  pre- 
scribed by  law.  The  court  sloall 
consist  of  one  or  r.oro  Judges,  not 
ey.ceedinn  tiiree,  of  vlioni  the  probate 
judf  e ij’ny  be  one,  as  r.uy  he  provided 
by  inw."  • 


Section  2962,  h.  b,  ho.  1929,  provides  in  part: 

"Wo  county,  city,  town,  vlllaire, 
school  township,  rchool  district 
or  otiisr  runlci,al  corporation  shall 
1.  ake  any  contract,  unless  tiie  sacie 
shall  be  vltMn  the  scope  of  its 
powers  or  be  expressly  authorized  by 
law,  " 


Ceciion  12933,  K.  b,  J.o.  1929  provides : 

"The  county  court  of  each  county,  on 
the  Imowledi'e  of  the  judp;eB  of  such 
tribunal,  or  any  of  tlier.,  or  on  the 
infer  ftion  of  an^  justice  of  the 
peace  of  the  covinty  in  wlilch  any 
person  entitled  to  the  benefit  of 
the  provisions  of  tills  article  re- 
sides, shall  froru  tine  to  time, 
and  as  often  and  for  as  lonr  a tlit.e 
as  r^ay  be  necessary,  provide,  at  the 
expense  of  tno  coimty,  for  Uie  re- 
lief, raintenance  and  support  of 
such  lersons." 


Section  12954,  R.  b.  lo.  1929  provides: 

"The  county  court  ahull  at  all  times 
use  its  discretion  and  p;rant  relief 
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to  all  persons,  v/ithout  regard  to 
residence,  vrho  Kay  require  Its 
assistance.” , 


Section  12955,  R.  S,  l.o.  1929  provides: 

"The  cotinty  court  of  ti^e  proper  comty 
shall  allov/  such  sun  as  it  shall  thlnli 
reasonable,  for  the  funeral  expenses 
of  any  person  who  shall  die  within 
the  co\inty  without  means  to  pay  such 
funeral  expenses." 


Section  12956,  li.  S.  L'o.  1929  provides: 

"TTie  several  county  coio’ts  shall  have 
power,  whenever  they  ray  think  it  ex- 
pedient, to  purchase  or  lease,  or  may 
purchase  and  lease,  any  tfu.antlty  of 
land  in  their  res.^ective  co-unties, 
not  exceeding  three  hundi’ed  and  twenty 
acres,  t«id  receive  a conveyance  to 
their  coxmty  for  the  same." 


Under  Article  VI,  Cha.)ter  1,  R.  S.  Mo.  1929, 
tJio  county  court  nay  also  provide  relief  for  needy  notlxers 
and  dependent  children. 

The  terns  of  your  piirported  legal  agreement  show 
that  it  is  in  the  natiire  of  the  annuity  insurt  nee  contract 
ordinarily  sold  by  insurance  companies,  by  the  temis  of 
your  proposed  legal  ej^reeiient,  the  county  of  Adair  proposes 
to  go  into  the  instrance  business,  the  second-hand  business 
and  the  real  estate  business,  assumln^^  that  the  law  controllii^g 
county  courts  w'lll  sanction  such  projects  as  incident  to 
contracts  providing  materiel  relief,  bald  proposed  contract, 
by  its  conditions,  extends  beyond  the  term  of  the  existing 
county  court,  proposing  to  tie  the  lumds  of  the  succeeding 
county  covrt  and  depriving  the  • of  their  proper  statujbory 
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pOT/ers.  The  only  statutes  which  ve  can  find  touching:  on 
the  subject  riiatter  of  such  a contract  are  above  set  out* 

The  vital  problem  presented  by  your  request  Is 
tills:  i^oes  the  statutory  pov.er  of  the  county  of  adalr 

to  purchase  real  estate  In  the  name  of  the  county,  and 
the  duty  and  pov/er  of  the  county  court  to  provide  for 
tlie  relief,  maintenance  and  support  of  certain  aged. 

Insane,  lar.ie,  blind  and  sick  persons,  and  the  statutory 
power  to  provide  for  certain  needy  mothers  and  certain 
dependent  children,  mean  tliat  the  county  court  of  Adair 
County  can,  as  second  party,  enter  Into  an  agreement 
with  one  of  those  unfortunate,  yet  above  described  per- 
sons eligible  to  relief,  as  party  of  tlie  second  part, 
wi*ereby  such  eligible  person  owning.  so:..e  reel  estate, 
furnitiore,  liousehold  goods  and  personal  belon^^ings, 

"agrees  and  does  convey"  said  real  estate,  f\u*nlttu:*e, 
household  goods  and  personal  belon(_,lngs  to  Adair  County, 
reserving  a life  estate  in  said  pioperty,  and  «dalr  County, 
as  second  party,  then  agrees  to  accept  such  a conveyance, 
and  In  consideration  of  such  conveyance  agrees  to  furnish 
board,  root.,  lodging  aiid  necessary  care  up  to  ^10. CX)  per 
month  during  tlio  lifetime  of  the  first  party,  deducting 
all  old  age  pension  benefits,  if  any,  t.nd  then  paying,  the 
funeral  expenses  after  death,  and  repairing,  maintaining 
and  keepint^  all  bvilldlngs  and  improvements  on  the  real  estate, 
end  finally  permit  second  party  to  use  all  personal  prop- 
erty during  his  or  her  lifetime? 

The  courts  are  alow  to  li.iply  power  In  a county 
expressly  given  by  legislative  act*  In  the  case 
vs.  Hawkins,  144  S.  1198,  240  lio.  187,  l*c*  195, 
sold: 

"The  more  Important  proposition,  and 
the  one  chiefly  controverted,  is  as  to 
the  power  of  the  county  court  to  employ 
an  expert  accountant  to  audit  the  pub- 
lic records  and  the  acco\ints  of  present 
and  prior  officials*  Its  power  to  do 
so  must  be  found  in  some  express  statu- 
tory grant,  or  else  implied  as  essential 
to  tJie  ;>roper  execution  of  powers  ex- 
pressly granted  or  duties  expressly  im- 


court  not 
of  blades 
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posed*  Section  6759,  Revised  Statutes 
1899,  prohibits  coxanties  and  other  mu- 
nicipal bodies  from  maklni^  an^'  con- 
tracts not  v.lthln  tlTo  scope  of  the 
powers  of  the  ruunlclpallty  or  expressly 
autlKjrized  by  law.  This  provision  is 
but  declaratory  of  tiie  covoDon  lav/;  for 
these  public  corijorations  never  have 
been  deemed  to  possess  authority  to 
contract,  or  do  any  other  act,  \mles3 
the  power  v;as  (granted  by  statute  or 
could  be  iiiplled  because  necessary 
and  incidental  to  the  due  perfon-ance 
of  powers  granted  or  duties  enjoined. 

This  doctrine  axplies  to  coxmty  courts 
and  coru  ilssionera,  as  well  as  to  the 
governing  bodies  of  other  subordinate 
political  corporations,  There  is 

in  our  statutes  no  grant  of  authority 
to  a coimty  coxart  to  employ  an  e:?;  ert 
to  audit  and  examine  the  books  and  ac-  • 
coxmts  of  the  coxanty  and  its  officers. 
Hence,  if  this  autlioriti  existed  in 
tlie  present  instance,  it  xvas  because 
the  law  Ir/'-plied  it  co  essential  to  the 
due  exercise  of  powers  specifically 
vested  in  tlie  coxmty  coxxrt  by  statute 
or  the  perfort/ance  of  a duty  specifically 
required  of  said  trlbxmals.  Ihe  coxxrts 
are  conservative  in  implying  powers  not 
expressly  given.  One  limitation  Imposed 
by  law  on  these  Implications  is  that  no 
power  will  be  Ij-.plled  to  belong  to  a pub- 
lic corporation  xmless  it  is  cognate  to 
the  pxarpose  for  which  the  corporation 
was  created,  -st*  " 


In  the  Case  of  King  vs.  I.  arles  Coxmty,  249 
S.  Y..  418;  297  l-o.  488,  l.c.  496,  the  coxmt  said: 

"It  has  been  held  xmiforrily  that  county 
coxxrts  are  not  the  general  agents  of  the 
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counties,  or  of  tlie  State.  Their  powers 
are  limited  and  defined  by  law'.  They 
Jxave  only  such  authority  as  Is  expressly 
(jTnnted  their,  by  statute.  Ihls  Is 

qualified  by  the  rule  that  the  express 
^ant  of  power  carries  with  it  such 
Implied  powers  as  are  necessary  to  carry 
out  or  i^ake  effectual  the  purposes  of 
the  authority  expressly  granted. 

”In  this  case  tiiere  is  no  claim  that 
there  was  any  statute  which  expressly 
gave  to  the  county  court  power  to  em- 
ploy the  plaintiff  in  the  capacity 
here  Involved.  If  such  power  existed 
at  rll  it  must  be  looked  for  among 
those  powers  which c nn b e implied  only 
f.s  being  eesential  to  effectuate  the 
ptirpose  manlfeeted  in  an  express  power 
or  duty,  conferred,  or  imposed  upon 
the  coxmty  coui-t  by  statute.  If  such 
a power  existed  it  must  be  one  related 
to  the  Buoject  with  which  tlxe  covirt 
was  attempting  to  deal,  and  necessary 
to  be  exercised  by  tlie  covu’t  in  the  dls- 
ciu-rge  of  a duty  imposed  by  law  upon 
tliat  body.  ” 


In  the  case  of  uayless  vc.  Uibbs,  258  L.  \(.  690, 
251  Lo.  492,  l.c.  60b,  the  court  said: 

’’This  court,  in  numerous  cases,  iias  re- 
peatedly held,  that  the  county  courts 
of  the  respective  counties  of  the  State 
are  not  the  general  agents  of  tiie 
counties  of  the  State.  They  are 
cotirts  of  limited  Jurisdictions,  with 
powers  v/ell  defined  and  limited  r«y  the 
laws  of  tlie  State;  and  as  has  been 
well  said,  the  statutes  of  the  State 
constitute  their  wei'rant  of  authority, 
and  vpien  they  act  outside  of  and  be- 
yond their  strtutory  authority,  their 
actfc  are  null  and  void. 
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CCHGLUSIOH 


The  Constitution  above  quoted  quoted  creates 
the  county  court  ss  a body  to  take  c«3*e  of  ”coiinty  busi- 
ness”, and  Coctlon  2962,  supra,  r.  etna  that  the  county  as 
a i^overnEiental  buslneec  agent,  has  only  such  povers  a s 
are  expressly  given  or  necessarily  Implied  in  statutes 
constitutionally  enacted,  and  the  court  so  held  in  the 
blades  case,  supra,  }\ec;ar(3]P6s  of  any  benefit  to  the 
county  or  any  value  received  by  the  coimty,  vie  must  ap- 
ply the  above  rule  of  law  in  this  matter* 


The  statutes  above  quoted  ihBke  it  county  busi- 
ness to  provide  reterlal  relief  to  certain  xonfortunate 
perrons*  It  is  also  county  business  to  pvirchasc  reel 
estate  in  the  name  of  the  county,  i.e  find  no  statute 
ex'i:/ressly  Ivirit  the  county  power  to  execute  the  pro- 
posed agreer„ent,  to  exchange  i eterial  r ellef  for  tlie 
reel  estate  and  household  goods,  etc*  of  any  person* 

If  the  coimty  could  do  tills,  it  is  because  such  an  a^^ree- 
rrient  is  in  tlic  scope  of  the  county  court's  powers  neces- 
sarily implied  from  statutory  powers  exi^ressly  given* 


'..e  assume  that  ijersojis  with  real  estate  and 
household  goods,  otc*  who  ai;ply  for  rxterinl  relief,  are 
otherwise  qualified*  Unless  qualified,  the  county  court 
lias  no  business  with  them*  \ ithout  considering  the  pur- 
ported contract  by  the  yardstick  of  public  policy,  we 
fell  to  understand  hov/  stripping  such  a miserable  creature 
of  owner slilp  of  all  eartljJ.y  belongings  and  in  the  nature 
of  things  ireagej- . belongings,  could  have  been  Intended 
by  the  heglslatiuv  under  any  material  relief  statute 
giving  tlio  county  court  powei-  to  p7*ant  relief.  Wo  believe 
the  neglslatui'e  intended  qualified  cases  for  county  material 
relief  to  be  chiirltably  administered  unto,  pursuant  to 
outright,  unqualified  material  donations  rather  than  by 
crafty  uncliarltaole  administration  througli  c controctural 
scheme  of  qualifying  said  material  relief* 
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Tlie  i-et.lslaturo  did  not  intend  theee  relief 
stctutes  to  be  used  as  a r.-cans  of  exchan^iin^  Ciaterial 
relief  for  land,  household  goods,  etc,,  'ihe  acquisition 
of  such  i roperty  is  not  necoscnry  for  an>  coxonty  purpose 
authorized  by  the  statutes.  It  is  not  necessary  that 
/uiair  Coxmty.  go  into  the  reel  octste  business,  the 
second  hand  business  or  the  Insurance  business,  and  es- 
pecially so  Then  tiie  only  authority  to  do  so  r.culd  be 
by  statutory  iraplications  net  recsonaoly  intended  by 
the  oegislatxore.  The  teiiiptatlon  for  hvuv^ry  persons  to 
execute  such  a contract  rith  the  ccTJinty  ixnder  duress, 
hence  T-ithout  consideration,  xwould  be  apparent  on  the 
face  of  such  an  a^reex  ont. 

\.e  are  of  tlu5  opinion  t hat  such  a contingent 
relief  contract  as  proposed  is  abtolutely  void. 


Respectfully  subxnltted. 


\.V.  ORi-.  hiA^lTiIvS 

«OEi stunt  Attorney  General 


Af  iROVnD: 


7~l  T'AiijOR 

(acting)  Attorney  General 
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CRIMINAL  PROCEDURE: 
RECOGNIZANCE  OP  WITNESS: 
JUSTICE  OF  THE  PEACE 


Recognizance  of  witnesses  taken  by  Justice 
of  the  peace  in  a felony  case  sho\ild  be 
for  appearance  of  witness  in  circuit  covirt 
and  In  case  such  witness  refuses  to  give 
such  recognizance  and  is  committed,  he 
should  only  be  held  \inder  such  order  of 
commitment  of  the  Justice  until  the  day  hd 
is  required  to  appear  in  circuit  court  after 
J\ine  3,  1938  which  time  the  recognizance  for 

appearance  should  be  required 
by  the  circuit  court, 


to*.  Ernest  Blnnicker, 

Assistant  Prosecuting  Attorney, 
Buchanan  County, 

St.  Joseph,  Missouri. 

Dear  Sir: 


This  Is  in  reply  to  yours  of  Juno  1,  1938  request- 
ing an  official  opinion  based  upon  the  following  letter; 

"Following  is  a statement  of  facts 
relating  to  a certain  criminal  case 
now  pending  in  the  Circuit  Covirt  of 
Buchanan  County,  Missouri: 

Virginia  Homan  and  Fred  Mead  were 
charged  by  a felony  complaint,  filed 
in  the  Justice  court,  with  murder  in 
the  lot  degree.  The  preliminary 
hearing  was  held  sometime  during  the 
month  of  February,  1938.  Upon  Com- 
pletion of  the  testimony  the  case  of 
Virginia  Homan  was  certified  to  the 
May,  1938  term  and  Mead  was  discharged. 

At  the  request  of  Mr.  Hoffman,  prose- 
cuting attorney.  Mead  was  placed  vinder 
bond  of  ^5,000  to  appear  on  the  first 
day  of  the  May,  1938  term  as  a material 
witness.  During  the  present  May  term 
the  case  of  Virginia  Homan  was  continued 
to  the  October  tenn  upon  the  instance 
of  the  state  because  of  the  absence  of 
a very  material  witness.  I might  say 
that  Mead  is  confined  in  Jail  upon  a 
failure  to  furnish  said  bond. 
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I would  like  to  know  If  bond  for 
Mead  as  a material  witness  shoxild 
be  set  by  the  Circuit  Judge,  or  If 
the  bond  set  by  the  Justice  Is  a 
continuing  bond,  and  If  he  can  be 
held  In  Jell  upon  his  failure  to 
furnish  said  bond." 

Prom  your  request  It  appears  that  Fred  Mead,  who 
was  a material  witness  for  the  state  In  the  case  of  State 
V.  Homan,  was  committed  to  Jail  by  the  Justice  who  held 
the  preliminary  examination  because  the  witness  refused 
to  enter  Into  a recognisance  for  his  appeaz'ance  as  a 
witness  to  the  May,  1958  tena  of  your  circuit  court. 

Section  5483,  H.S.  Mo.  1929  provides  as  followst 

"If  It  appear  that  a felony  has 
been  conmnitted,  and  that  there  la 
probable  cause  to  believe  the 
prisoner  guilty  thereof,  the  magis- 
trate shall  bind,  by  recognisance, 
the  prosecutor,  and  all  material 
witnesses  against  such  prisoner,  to 
appear  and  testify  before  the  court 
having  cognisance  of  the  offense, 
on  such  day  as  the  prosecuting  attor- 
ney shall  designate  In  writing  duly 
filed  with  the  magistrate  at  the  time, 
and  not  to  depart  such  court  without 
leave." 

And  Section  3485,  R.S.  Mo.  1929  provides  as  followst 

"If  any  witness  so  required  to  enter 
Into  a recognisance  refuse  to  com- 
ply with  such  order,  the  magistrate 
may  conmlt  him  or  her  to  prison  \mtll 
he  or  she  comply  with  such  order  or 
be  otherwise  discharged  according  to 
law." 

We  are  assuming  that  the  Justice  of  the  peace  In 
committing  Mead  for  refusing  to  enter  Into  a recognisance 
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We  are  aasxualng  that  the  justice  of  the  peace  In 
oonunlttlng  Mead  for  refusing  to  enter  into  a recognlzeuico 
for  his  appearance  at  the  May  term,  executed  the  proper 
commitment  papers  and  delivered  them  to  the  sheriff  whose 
duty  It  was  then  to  hold  the  witness  until  the  May  term 
of  your  circuit  court  imless  the  witness  entered  Into  the 
recognizance  for  his  appearance  as  required  hy  the  order 
of  the  justice. 

These  acts  of  the  statute  Insofar  as  they  deprive 
the  person  of  his  liberty  should  have  a strict  construction. 

Volume  70,  Corpus  Juris,  page  65,  section  59,  pro- 
vides as  follows: 

"****#  Except  where  the  statute 
requires,  or  permits  the  court  to 
require,  sureties  to  be  furnished, 
the  personal  recognizance  of  the 
witness  must  be  accepted.  The  re- 
cognizance must  acknowledge  an  In- 
debtedness to  the  state,  or  people, 
mention  the  offense  charged  and  as 
to  idilch  the  witness  Is  to  testify, 
and  designate  the  time  at  which  the 
witness  la  to  appear."*  ****** 

At  section  60,  page  66  of  said  Volume  Corpus  Juris, 

It  Is  provided  as  follows: 

"Where  a witness  In  a criminal  case 
Is  lawftilly  directed  to  give  a re- 
cognizance or  ball  for  his  appear- 
ance at  the  trial,  and  falls  or  re- 
fuses so  to  do,  he  may  ordinarily, 

\inder  the  statutes  providing  for 
recognizances  or  security,  be  commit- 
ted to  jail,  and  held  In  custody, 
for  not  more  than  a reasonable  time, 
to  Insxire  that  he  will  be  present  to 
testify,"*  ************ 

If  the  prosecuting  attoxney  desired  that  this  wit- 
ness be  required  to  appear  In  the  circuit  court  at  the 
time  the  case  was  to  be  oe^.led  at  the  next  term.  It  was 
his  duty  to  designate  In  writing  the  day  he  desires  the 
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appearance  of  the  witness,  and  the  Justice  of  the  peace 
should  take  the  recognizance  of  the  witness  for  his 
appearance  on  that  day  and  that  he  would  not  depart  with* 
out  leave  of  court,  liifhen  that  day  came  and  the  witness, 
being  in  the  custody  of  the  sheriff  for  fallxire  to  enter 
the  recognizance  required  by  the  Justice  of  the  peace, 
is  taken  into  court,  then  the  requirement  of  the  Justice 
as  to  the  appearance  of  the  witness  has  been  met.  If 
the  case  is  not  tried  on  that  date  or  is  continued,  if 
the  presence  of  the  witness  is  desired  at  a later  date 
the  Judge  of  the  circuit  court  may  require  him  to  enter 
into  a recognizance  as  is  provided  by  Section  3656,  R.S. 

Mo.  1929  which  is  as  follows: 

'*vnienever  a criminal  case  shall  be 
continued,  all  the  witnesses  in 
attendance  shall  be  called  by  the 
court,  and  as  many  of  them  as  the 
parties  may  desire  shall  be  required 
to  enter  into  recognizance  for  their 
appearance  on  the  day  of  the  next 
term  on  which  such  case  shall  be  set 
for  trial,  which  day  shall  be  fixed 
• and  designated  by  the  court  at  the 

time  the  continuance  is  granted;  and 
if  any  such  witness  shall  fail  to 
appear  in  said  court  when  so  called, 
for  the  purpose  of  being  recognized, 
such  witness  shall  forfeit  all  his 
fees  as  witness  in  such  cause,  and 
may  be  compelled  to  appear  by  attach- 
ment." 

Said  Sections  3463,  3485  and  3656,  very  clearly 
set  out  the  procedure  to  be  followed  to  enforce  the  appear- 
ance of  witnesses  in  criminal  oases. 

Said  Section  3483  by  the  words  at  the  end  of  the 
section, "and  not  to  depart  such  court  without  leave",  seems 
to  Indicate  that  it  was  the  Intention  of  the  lawmakers  that 
the  recognizance  provided  for  is  a continuing  obligation 
and  wo  wotild  so  hold,  were  it  not  for  the  provisions  of 
said  Section  3656.  This  section  specifically  provides  for 
a recognizance  of  a witness  in  the  circuit  court  if  the 
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case  is  continued  and  the  order  of  the  Justice  court  Is 
then  no  longer  binding  upon  the  witness. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  a Justice  of  the  peace  idio  requires  witnesses  in 
a criminal  case  to  enter  into  a recognisance  for  their 
appearance  in  circuit  court,  can  only  require  that  the 
witness  appear  in  the  circuit  court  on  the  day  that  the 
pz^secutlng  attorney  designates  in  writing,  and  if  said 
witness  appears  on  that  date,  the  requirements  of  the 
Justice  of  the  peace  recognisance  have  been  met  and  the 
witness  is  thereby  discharged  from  the  recognizance  and 
should  be  released  if  confined. 

We  are  further  of  the  opinion  that  any  recognisance 
required  after  the  date  fixed  by  the  Justice  when  he  binds 
the  defendant  over  to  the  circuit  court  should  be  fixed 
by  the  circuit  court. 


Respectfully  sulxaitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED; 


(Acting)  Attorney  General 


TWBrDA 


STATE  PURCHASING  AGENT:  No  authority  to  sign  contract  for  architectural 

services  for  construction  of  Missouri  Building 
at  1959  New  York  VDorld's  Fair. 


May  4,  1938  j;! 


Mr.  George  Blowers 
State  Purchasing  ,igent 
Jefferson  City,  Missouri 


Dear  Mr.  Blowers: 

This  Department  wishes  to  acknowledge  >our  request  for 
an  opinion  \inder  date  of  April  7,  1938,  wherein  you  s tate  as 
follows: 

"Please  note  tiie  attached  copy  of  a 
letter  which  I received  from  Jamieson 
and  Spearl,  Architects,  on  the  Missouri 
building  to  be  constructed  at  the  New 
York  World’s  Fair,  1939. 

Please  advise  whether  or  not  the,  signing 
of  the  contract  comes  under  the  juris- 
diction of  this  office." 

Laws  of  Missouri  1933,  pages  411-414,  hereinafter  re- 
ferred to  as  the  Act,  creates  a State  Purchasing  Agent,  and  in 
Section  2 of  said  Act  grants  him  the  following  authority: 

"The  Purcliaslng  Agent  shall  pior chase 
all  supplies  except  printing,  binding 
and  paper,  as  provided  for  in  Chap.  115, 

R.S.  1929,  for  all  departments  of  the 
State,  except  as  in  this  Act  otherwise 
provided.  He  shall  negotiate  all  leases 
and  purchase  all  lands,  except  for  such 
departments  as  derive  their  power  to 
acquire  lands  from  the  ‘constitution  of 
the  State." 
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Section  10  of  said  Act  declares  all  contracts  In  violation 
of  said  Act  void,  as  follows: 

•^VTienever  any  department  or  agency 
of  the  state  government  shall  purcliase 
or  contract  for  any  supplies,  materials, 
equipment  or  contractxial  services  con- 
trail to  the  provisions  of  this  Act  or 
the  jTules  and  regxilatlons  made  thereunder, 
such  order  or  contract  shall  be  void  and 
of  no  effect.  The  head  of  such  departuent 
or  agency  shall  be  personally  liable  for 
the  costs  of  such  order  or  contract,  and. 

If  already  paid  for  out  of  state  funds, 
the  amo\int  thereof  may  oe  recovered  In 
the  name  of  the  state  In  an  appropriate 
action  instituted  therefor.” 

Section  11  of  said  Act  defines  among  other  terms  that 
of  "contractual  services",  as  follows: 

"The  texmi  'supplies'  used  in  this  Act 
shall  be  deemed  to  mean  supplies, 
materials,  equipment,  contractual  services 
and  any  and  all  articles  or  things,  except 
as  In  this  Act  otherwise  provided.  Con- 
tractual services  shall  include  all 
telephone,  telegraph,  postal,  electric 
light  and  power  service,  and  water,  towel 
and  soap  service.  The  term  'department' 
as  used  In  this  Act  shall  be  deemed  to 
mean  department,  office,  board,  oomnlsslon, 
bureau.  Institution,  or  any  other  agency 
of  the  Gtate . " 
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It  la  not  nec=  saary,  as  v.-e  view  It,  to  determine  whether 
contractural  services  as  above  defined  Is  broad  enough  to 
Include  a contract  for  architectural  services,  the  reason  being 
that  the  Leglslatui'e  In  1937  (Laws  of  Missouri  1937,  pafc,e  397) 
created  a New  York  World's  Pair  Coukolsslon,  and  Invested  In  them 
the  following  powers  and  duties  (Section  3): 

”Such  comr.ilsslon  shall  proceed  as  speedily 
as  practicable  to  arrange  for  the  active 
participation  by  the  State  of  Missouri  In  the 
New  York  World's  Fair  of  1939*  It  shall 
select  an  api.roprlate  s te  and  make  all 
arrsungements,  by  lease  or  otherwise  for  a 
suitable  wtate  exhibit  on  the  lands  upon 
which  such  Fair  Is  to  be  held,  let  all  con- 
tracts required  In  Its  discretion  for  the 
construction  and  maintenance  thereof,  and 
perform  such  other  acts.  Including  the 
acquisition  by  gift,  loan,  purchase  or 
otherwise,  collection  and  transportation 
of  such  exhibit  of  the  St^ate,  as  may  be 
necessary  to  Insure  suitable  participation 
by  the  . tate  In  such  Fair  and  to  carry  Into 
effect  the  purpose  of  this  act.  Including 
such  proper  disposition  of  suen  exhibit  as 
they  may  deem  advisable  at  the  close  of 
said  exposition.  The  appropriate  State 
Departments  shall  perform  such  duties  In 
carrying  out  the  provisions  of  this  act  as 
the  conL.ilsslon  requires." 

In  the  case  of  State  ex  rel.  Bucjianan  County  vs.  rulks, 

247  S.W.  (2)  129,  1.  c.  132,  296  l!o.  614,  the  Court  In  holding  that 
a special  statute,  if  later  tlian  tne  general  statute  relating  to 
the  same  subject  matter,  will  be  regarded  as  an  exception  to,  or 
quallilcatlon  of  the  prior  c,eneral  one,  said: 

"’^lere  the  special  statute  Is  later.  It  will 
be  regarded  as  an  exception  to,  or  qualifi- 
cation of,  the  prior  general  one;'»  » 
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The  Act  creating  the  New  York  World's  ?alr  Coiti-  Isslon 
being  a special  statute  and  of  a later  date  than  tae  State 
i^urc^slng  Agent  Act,  which  Is  a general  statute,  will  be  re- 
garded as  an  exception  to,  or  qualification  of  tiie  prior  general 
one  as  It  relates  to  authority  to  enter  into  contracts  for 
services. 


The  Legislature  havlnti  grauted  the  New  York  World's 
Fair  Cora,  ilsslon  the  power  to  enter  into  all  contracts  relating 
to  the  construction  of  buildings  to  house  Missouri  exhibits,  we 
are  of  the  opinion  that  the  authority  to  sign  the  contract  for 
architectural  services  In  connection  with  the  construction  of 
the  Missouri  building  at  the  1939  New  York  "orld's  l-alr  does  not 
come  within  the  Jurisdiction  of  the  State  Purchasing  Agent. 


Respectfully  stihmltted. 


a 

APPROVED: 


MAy:  WAPSERIIAH,  • 
itsslstant  At^ornej  Genc.ral 


(Acting)  Attorney  Oen-ral 
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STATE  PURCHASING  AGENT: 
PURCHASE  OP  SUPPLIES  ON 
OPEN  MARKET: 

APPROVAL  OP  GOVERNOR: 


Purchasing  agent  should  have  the 
approval  of  the  ^Governor  before 
purchasing  suppl'ies  on  the  open 
market  and  such  approval  should  be. 
had  for  each  and  every  transaction. 


June  16,  1938 


Mr,  George  Blowers, 

State  Purcliaslng  Agent, 
Jefferson  City,  Missouri* 


Dear  Sir: 

This  is  in  reply  to  yours  of  June  13,  requesting 
an  official  opinion  based  upon  the  following  letter: 

"Will  you  please  give  this  Depart- 
ment an  opinion  covering  Section  3, 

Page  411  of  the  State  Purchasing 
Agent's  Act  of  1933  as  to  whether 
or  not  the  Governor  could  approve 
the  policy  of  the  State  Purchasing 
Agent  buying  on  the  open  market 
without  his  approval  on  each  and 
every  transaction. 

Also,  please  advise  regarding  Section 
5,  Page  412  of  this  same  Act,  if  the 
Purchasing  Agent  authorizes  the  In- 
stitutions or  Departments  to  buy 
direct  on  an  emergency  pvirdiase, 
whether  the  orders  approved  by  this 
office  after  being  purchased  by  the 
Institution  or  Departments,  would 
come  within  the  law  if  thexe  were  no 
bids  attached  to  the  order." 


On  the  question  submitted  in  the  second  paragrai^ 
of  your  letter  I find  that  this  office  on  Augxist  28,  1933, 
rendered  an  official  opinion  to  your  department  covering 
this  question.  I am  enclosing  a copy  of  this  opinion  for 
your  information  in  case  the  other  opinion  has  been  mis- 
placed. 


Mr*  George  Blowers 


2-  June  16^  1958 


As  to  the  first  paragraph  of  your  request  I find 
that  Section  5,  page  411,  Laws  of  Missouri,  1935  Is  appli- 
cable and  provides  as  follows! 


"All  purchases  shall  be  based  on  com- 
petitive bids.  On  any  purchase  where 
the  estimated  expenditure  shall  be  two 
thousand  dollars  ($2,000.00)  or  over, 
the  Purchasing  Agent  shall  advertise 
for  bids  In  at  least  two  dally  news- 
papers of  general  circulation  In  such 
places  as  are  most  likely  to  reach 
prospective  bidders  at  least  five  days 
before  bids  for  such  purchase  are  to 
be  ox>ened.  On  purchases  where  the  esti- 
mated expendltxire  Is  less  than  two 
thousand  dollars  ($2,000.00)  bids  shall 
be  secured  without  advertising.  In  all 
oases,  the  Purchasing  Agent  shall  post 
a notice  of  the  proposed  purchase  on  a 
bulletin  board  In  his  office.  He  shall 
also  on  all  purchases  estimated  to  ex- 
ceed two  thousand  dollars  ($2,000.00) 
solicit  bids  by  mall  from  prospective 
suppliers.  All  bids  for  such  supplies 
shall  be  mailed  or  delivered  to  the 
office  of  the  Purchasing  Agent  so  as 
to  reach  such  office  before  the  time 
set  for  opening  bids.  The  contract  shall 
be  let  to  the  lowest  and  best  bidder* 

The  Purchasing  Agent  shall  have  the  right 
to  reject  any  or  all  bids  and  advertise 
for  new  bids,  or,  with  the  appxvcval  of 
the  Governor,  purchase  the  required 
supplies  on  the  open  market  If  they  can 
be  so  purchased  at  a better  price.  All 
bids  shall  be  based  on  standard  specifi- 
cations wherever  sucdi  specifications 
have  been  prepared  by  the  Purchasing 
Agent  as  hereinafter  provided.  The 
Purchasing  Agent  shall  make  rules  govern- 
ing the  delivery.  Inspection,  storage  and 
distribution  of  all  supplies  so  purchased 
and  governing  the  manner  In  which  all 
claims  for  supplies  delivered  shall  be 
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submitted,  examined,  approved  and 
paid.  He  shall  determine  the  amount 
of  bond  or  deposit  and  the  oharaoter 
thereof  which  shall  accompany  bids." 

This  section  requires  the  purchasing  agent  to  so- 
licit bids  for  all  supplies  which  he  purchases  for  the 
state.  All  contracts  let  by  him  for  the  purchase  of 
such  supplies  are  tc  be  let  to  the  lowest  and  best 
bidder  unless  the  purchasing  agent  rejects  all  such 
bids,  and  with  the  approval  of  the  Governor  purchases 
these  supplies  on  an  open  market  at  a better  price  than 
that  offered  by  the  bids  made  on  the  contract  for  the 
sale  of  such  supplies. 

Said  Section  3 provides  that  contracts  for  ptir- 
chase  shall  be  let  to  the  lowest  and  best  bidder,  the 
purchasing  agent  may  exercise  his  discretion  in  determin- 
ing which  la  the  lowest  and  best  bidder.  In  the  case  of 
State  ex  rel.  v.  McGrath,  91  Mo.  387,  l.c.  393,  the  court 
said  I 


"The  decided  wel^t  of  authority  on 
these  questions,  to  which  v;e  have 
been  cited,  and  to  which  we  have 
had  access,  is  to  the  effect  follov/- 
ing: 

High's  iiixtraordlnary  Legal  Remedies, 
section  92,  treating  of  the  duties 
of  public  officers  entrusted  with 
the  letting  of  contracts  for  public 
work,  uses  this  language!  'The 
better  doctrine,  however,  as  to 
all  such  oases  of  this  nature,  and 
one  #ilch  has  the  support  of  an  al- 
most uniform  current  of  authority.  Is, 
that  the  duties  of  officers,  entrust- 
ed with  the  letting  of  contracts  for 
works  of  public  Improvements  to  the 
lowest  bidder,  are  not  duties  of  a 
strictly  ministerial  nature,  but  In- 
volve the  exercise  of  such  a degree  of 
official  discretion  as  to  place  them 
beyond  the  control  of  the  covirts  by 
mandamus. ' " 
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And  In  State  ex  rel.  v.  Meier,  142  Mo.  App«  509, 
l.c.  310,  the  court  said: 

"Contracts  for  public  work  In  St. 

Joseph  are  awarded  under  the  pro* 
visions  of  section  9 of  the  charter 
(Laws  1903,  p.  63).  That  part  of 
the  section  bearing  on  this  oontro* 

▼ersy  reads  as  follows:  'All  con- 
tracts relating  to  any  Improvements 
herein  contemplated  shall  be  made 
by  said  board,  and  shall  be  awarded 
to  the  lowest  and  beat  bidder,  but 
such  board  shall  have,  at  all  times, 
the  power  to  reject  any  and  all  bids.' 

Relator's  petition  states  his  bid  was 
the  lowest  and  best  and  his  coo^ll- 
ance  with  all  provisions  of  the  law 
and  his  readiness  to  enter  Into  all 
proper  contracts  required,  and  asks 
that  the  board  be  compelled  to  award 
him  the  contract. 

We  do  not  see  any  merit  In  relator's 
view  of  the  case.  The  petition  for 
the  writ  must  be  Interpreted  with 
the  law  uncer  which  It  Is  drawn. 

The  charter  above  quoted  leaves  to 
the  discretion  of  the  board  the  de- 
cision of  which  Is  the  best  bid. 

And,  furthermore,  the  board  Is  given. 

In  terms,  the  authority  to  reject  all 
bids.  No  authority  Is  cited  by  re- 
lator In  support  of  his  claim,  and  we 
are  not  Impressed  with  the  suggestions 
he  makes.  The  trial  court  properly 
Interpreted  the  charter.  (Clopton  v. 

Taylor,  49  Mo.  App.  117.)  Under  the 
law  the  board  has  such  authority  and 
discretion  as  will  place  It  beyond 
control  by  mandamus." 

While  the  lawmakers,  by  said  Section  3,  have  con- 
ferred discretionary  powers  upon  the  purchasl^  agent  by 
permitting  him  to  determine  who  Is  the  lowest  and  best 
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bidder  on  a contract  or  the  power  to  reject  bids  and  ad* 
vertlse  for  new  bids,  yet  for  the  purpose  of  having  a 
check  on  this  discretionary  power  they  provided  that  the 
Governor  should  approve  any  purchase  of  supplies  on  the 
open  market.  If  they  can  be  purchased  at  a better  price 
than  the  bids  were  on  the  same. 

The  Governor,  in  giving  his  approval  for  a purchase 
on  the  open  market,  as  a matter  of  course,  will  inquire 
as  to  what  was  the  lowest  and  best  bid  made  for  the  sale 
of  said  supplies,  and  as  to  irbj  the  bids  were  rejected, 
and  idiy  it  wotild  not  be  to  the  best  interest  of  the  state 
to  readvertlse  for  bids.  All  of  these  things  the  Governor 
would  inquire  into  in  determining  whether  the  agent  had 
properly  exercised  his  discretion  in  the  pz^emlses.  Differ* 
ent  facts  and  circumstances  would  surround  each  case  and 
different  elements  may  enter  into  the  question  of  lAio  is 
the  lowest  and  best  bidder  and  for  that  reason  it  would 
seem  that  the  purchasing  agent  would  be  required  to  have 
the  approval  of  the  Governor  on  each  transaction  in  which 
he  has  received  and  rejected  bids  for  the  purchase  of 
supplies  and  in  which  he  desires  to  purchase  supplies  on 
the  open  market. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that 
when  the  purchasing  agent  desires  to  purchase  supplies 
on  the  open  market  after  having  received  bids  theron  and 
rejected  same,  he  should  obtain  the  approval  of  the  Governor 
to  purchase  such  supplies  for  each  and  every  contract. 

Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 
Assistant  Attorney  General 


m McJiiWicrar" 

Attorney  General 
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STATE  PURCHASING  AGENT:  Right  to  dispose  or  property  owned  by 

the  State  or  any  department  thereof. 


June  30,  1938. 


which  is  as  follows: 

"State  Hospital  No.  3,  Nerada, 

Ulssourl,  will  soon  hare  on  hand 
approximately  3,000  bushels  of 
wheat  produced  from  the  farms. 

They  are  very  desirous  of  trading 
this  wheat  to  the  flour  mills  for 
flour. 

"’»irill  you  kindly  render  an  opinion 
as  to  the  legality  of  this  transaction." 

Relative  to  the  problem  you  present,  it  resolves 
itself  into  this:  Can  the  Hospital,  through  your  office, 
purchase  flour  and  pay  for  it  in  wheat,  or  can  the 
Hospital  exchange  or  tfade  wheat  for  flour?  We  will 
endeavor  to  answer  the  two  (questions  in  order. 

I. 


GAN  THE  HOSPITAL  PURCHAbE  FLOUR  AND  PaY  FOR 
IT  IN  ’,?HSAT,  OR,  PUT  DUTER^^TLY,  CAN  IT 
SELL  THE  WHEAT  AlvtO  BE  PAID  FOR  IT  IN  FLOUR? 


The  pertinent  sections  of  the  State  Purchasing 
Act  as  found  in  the  Laws  of  1933,  at  page  410,  et  seq.. , 
provide  in  part  as  follows: 
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"Sec.  3.  All  purchases  shall  be  based 
on  oompetitlTe  bids.  On  anj  purchase 
where  the  estimated  expenditure  shall  be 
two  thousand  dollars  (|2,000.00)  or  orer, 
the  Purchasing  Agent  shall  adyertise 
for  bids  * * *,  On  purchases  where  the 
estimated  expenditure  is  less  than  two 
thousand  dollars  (|2,000.00)  bids  shall 
be  secured  without  adrertising.  ♦ ♦ ♦*» 

**See.  4.  * * * The  Purchasing  Agent 

shall  not  furnish  any  supplies  to  any 
department  vdthout  first  securing  a 
certification  from  the  auditor  that  an 
unencumbered  balance  remains  in  the 
appropriation  and  allotment  to  which  the 
same  is  to  be  charged  and  that  an  un- 
enciimbered  balance  remains  in  the  fund 
from  which  payment  is  to  be  made,  each 
sufficient  to  pay  therefor.  ♦ * *« 

Hence,  it  seems  reasonably  clear  from  the  context 
of  the  aboTe  sections  that  it  is  the  legislatire  intent 
that  the  purchases  contemplated  are  such  that  are  to  be 
paid  for  in  money  or  fymds  appTOpriated  by  the  Legislature, 
and  not  a purchase  to  be  paid  for  in  some  commodity,  by 
reason  of  the  fact,  if  for  no  other  reason,  that  the  Auditor 
is  required  to  certify  that  there  is  money  on  hand  wherewith 
to  pay  for  the  purchase. 

Turning  to  that  part  of  the  aboye  question  proposed, 
namely,  can  the  Hospital  sell  the  wheat  and  be  paid  for  it 
in  flour.  Section  7 of  the  Act  deals  with  the  authority  of 
the  State  Purchasing  Agent  in  this  respect,  to-wit: 

'*The  purchasing  Agent  * * shall  also  have 
power  ,‘  subject  to  the  samo  proyisions 
as  for  bias  for  purcnases  7 sell  any 

▼“*  uneeded  * property  in  his  hands 
or  owned  by  the  State  or  any  department 
thereof.** 

It  is  to  be  obseryed  that  the  power  of  the  State 
Purchasing  Agent  to  sell  is  subject  or  lin.ited  to  the  same 
proyisions  as  for  bids  for  purchases,  which  means,  as  we 
construe  this  section,  that  adyertisements  should  be  made — 
depending  on  the  value  of  the  property-- calling  for  bids, 
and  the  award  made  to  the  highest  and  best  bidder. 
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If  our  view  Is  correct,  as  hereinbefore  stated, 
that  It  Is  contemplated  by  Sections  5 and  4,  supra,  that 
all  purchases  are  to  be  made  upon  a cash  or  money  basis, 
then  applying  the  eame  prorlslons  to  sales,  as  required 
by  Section  7,  the  consideration  the  State,  or  any  depart* 
ment  thereof,  should  receive  should  be  cash  or  money. 


II. 

CAN  THE  HOSPITAL  iiOCCHANGS  OR  TRADE  THE 
MEAT  FOR  ELOPR? 


It  Is  pertinent  here  to  determine  the  legal 
character  of  the  proposed  transaction. 

In  the  case  of  Hartln  t.  The  Ashland  Mill  Co., 

49  Mo.  App.  23,  the  facts  were  that  It  had  been  the  custom 
of  the  mill  for  many  years  to  receive  wheat  from  the 
neighboring  producers,  and  allow  them,  according  to  custom, 
so  many  pounds  of  flour  per  bushel,  to  be  subsequently 
delivered  on  demand,  or  to  pay  them,  at  their  option, 
the  value  of  the  wheat  In  money.  The  plaintiff  delivered 
his  wheat  to  the  mill  but  failed  to  receive  his  flour 
thereafter  by  reason  of  the  mill  being  destroyed  by  fire. 
One  of  the  questions  presented  In  the  case  was  the  legal 
character  of  the  transaction.  On  this  Issue  the  court 
said,  page  29: 


"\Yhether  the  transaction  was  a sale 
or  not  depends  upon  whether  It  con- 
tained these  elements:  First,  parties 
competent  to  contract;  second,  mutual 
consent;  third,  absolute  property  In 
the  thing  v/hlch  rms  the  subject  of  the 
transfer;  fourth,  si  price  In  money. 
Tledeman  on  Sales,  sec.  1.  The  con- 
sideration agreed  upon  for  the  delivery 
of  the  wheat  was  a specific  quantity  of 
flour,  and  not  a price  in  money.  And, 
therefore,  the  transaction  was  not  a 
sale  within  the  meaning  of  the  rule  Just 
stated.  ♦ ♦ ♦ 
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"The  transaction  bet.veen  these  parties 
was,  properly  speaking,  an  agreement  for 
an  exehan:^e  of  goods  and  not  for  a sale." 

Hence,  assuming  for  the  purpose  of  argument,  that 
you  hare  authority  to  enter  into  a sale  or  purchase  for 
a commodity  consideration,  that  is,  other  than  money,  yet 
it  is  manifest,  in  riew  of  the  aboye  opinion,  that  the 
transaction  you  propose  constitutes  an  exchange  of  property 
and  not  a sale  or  purchase  thereof. 

Section  7 of  the  Act  permits  you  to  make  inter- 
department  transfers  of  supplies,  but  we  are  unable  to  find 
anywhere  within  the  entire  fourteen  sections  of  the  Act 
any  authority,  express  or  implied,  which  would  permit  you 
to  exchange  or  trade  any  of  the  property  of  the  State,  or 
of  any  department  thereof,  for  the  property  of  any  indlTidual, 
firm,  or  corporation,  sawe  and  except  the  inter- department 
transfers  mentioned. 


CONCLUSIOM 


It  is  the  opinion  of  this  office  that  you,  as  State 
Purchasing  Agent,  and  likewise  the  Hospital,  are  without 
authority  to  exchange  or  trade  the  wheat  mentioned  to  any 
flour  mill  for  flour. 


Kespectfully  submitted. 


J.  W.  BUFFINOTOH, 

Assistant  Attorney  General. 

APPROTSD: 


j.  s.  Tailor, 

(Acting)  Attorney  General. 
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OBSCENE  PUBLICATIONS 


) Section  4266  R.S.  Mlaoourl  1929  include* 
) publications  about  all  persons  wnetner 
real  or  Imaginary* 


November  26,  1938 


Mr*  Oliver  Blacklnton 
914  International  Office  Bldg* 
Chestnut  Street  at  Eighth 
St*Loul8,  Missouri 


Dear  Sirt 

This  is  in  reply  to  yours  of  recent  date  requesting 
an  opinion  on  the  following  questions 

"We  have  been  informed  by  certain 
parties  that  the  wording  in  Section 
4266  restricts  prosecution  to  cases 
idiere  actual  ^and  living  persons  are 
involved  and  written  about  and  that 
if  the  parties  mentioned  in  stories 
are  fictitious  or  non-existent  that 
the  Statute  does  not  apply*” 

The  Section  to  idiich  you  refer  is  4266  R*3*  Missouri 
1929,  which  provides  as  follows i 

"Every  person  or  persons  who  shall, 
within  this  state,  engage  in  the 
business  of  editing,  publishing  or 
disseminating  any  newspaper,  pamphlet, 
magasine,  or  any  printed  paper,  devoted 
mainly  to  the  publication  of  scandals, 
idiorlngs,  lechery,  assignations,  in- 
trigues between  men  and  women,  axid 
Immoral  conduct  of  persons,  or  any 
person  or  persons  idio  shall  knowingly 
have  in  his  or  her  possession  for  sale. 
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or  shall  keep  for  sale,  or  expose  for 
sale,  or  distribute,  or  in  any  way 
assist  in  the  sale,  or  shall  gratuitously 
distribute  or  give  away,  any  such  news- 
paper, pamphlet,  magaslne  or  printed 
paper  in  this  state,'  shall  be  deemed 
guilty  of  a felony,  and  on  conviction 
thereof,  shall  be  pa.ished  by  i prison- 
ment  in  the  penitentiary  for  a term  of 
not  less  than  two  nor  more  than  five 
years.  •* 

Tour  request  goes  to  the  question  of  whether  or  not 
the  publication  mentioned  in  the  foregoing  section  must  be 
about  acts  and  conducts  of  persons  who  are  real  or  of  persona 
who  are  fictitious.  Prom  an  examination  of  this  section  it 
reems  that  the  lawmakers  were  striking  at  those  who  edited, 
published  or  disseminated  any  newspaper,  magazine  or  printed 
paper  devoted  to  ptiblishing  the  scandal,  etc.,  named  in  that 
section.  The  section  does  not  limit  the  acts  of  persons  written 
about  to  actual  or  livin^  persons,  and  from  a reading  of  the 
entire  section  it  does  not  appear  that  it  was  so  intended, 
by  limiting  this  section  to  actual  or  living  persons  only  it 
would  not  be  giving  the  section  the  constzniction  that  it 
should  have.  This  section  is  quite  plain  in  its  language  and 
if  the  provisions  in  it  only  applied  to  stories  written  about 
actual  or  living  persons  then  the  purposes  for  which  the  law 
was  enacted  have  failed  for  the  reason  the  prohibited  articles 
may  be  written  about  flotit.lou8  persona  and  have  the  same 
effect  as  if  written  about  actual  or  living  persona. 

In  Volume  46  C.J.  p.  857,  Section  17,  in  dlscuaaing 
the  rule  of  law  similar  to  the  one  here  in  question,  it  is  said: 

"Some  statutes  prohibit  the  publication 
and  sale  of  newspapers  devoted  largely 
to  the  publication  of  scandals  and 
accounts  of  lecherous  and  immoral  con- 
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duet,  or  the  exhibition  and  dis- 
tribution to  minors  of  publications 
largely  devoted  to  the  publication 
of  criminal  news  and  stories  of  crlsM* 
gist  of  the  offense  is  the  masking 
oT'tnose’  Innorallties  in  one  publication 
for  circulation,  and  demands  that  the 
paper  shall  be  mainly  or  largely  devoted 
to  the  publication  of  such  matter}*  * *” 

We  find  one  Missouri  case,  namely,  state  vs.  VanT.ye, 

ISo  Mo*  231,  therein  the  defendant  was  charged  with  a violation 
of  this  statute*  We  have  examined  the  infonaation  in  that 
case  and  find  that  the  charge  in  the  information  did  not  require 
the  publication  to  be  about  any  person  aot\ial  or  living,  but 
it  refex*red  to  the  wrongful  acts  between  men  and  women,  not 
nasiing  any  particular  persons*  It  is  q\iite  evident  from  this 
case  that  actual  and  living  persons  need  not  be  the  ones  about 
which  such  publications  are  issued  and  circulated* 

In  Volume  46  C*J*  p*  858,  Section  19,  the  test  of 
obscenity  is  given  in  the  following  language i 

"The  test  which  detenolnes  the  obscenity 
or  indecency  of  a publication  is  the 
tendency  of  the  matter  to  deprave  and 
corrupt  the  morals  of  those  idiose  minds 
are  open  to  such  influences,  and  into 
whose  hands  such  a publication  may  fall* 

The  question  does  not  depend  upon  its 
oeing  true  or  false*” 

In  Volvuse  76  A*L*R*  p*  1100,  the  case  of  Coxomonwealth 
vs.  Landis,  8 Fhila*  (Pa*)  453,  is  quoted  as  followst 

"The  obscenity  of  a book,  alleged  to  be 
an  obscene  libel,  is  not  affected  by 
the  truth  or  scientific  acciuwtcy  of  the 
statements  contained  therein,  but  the 
character  of  the  publication  as  obscene 
or  otherwise  is  to  be  determined  by  its 
tendency  to  inflame  the  passions  a^ 
debauch  society." 
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In  CommonwesLlth  vs.  Cd.  loway.  Manager,  171  Ky.  521, 
It  is  saldt 


"The  teat  idilch  determines  the 
obscenity  or  Indecency  of  a publication 
Is  the  tendency  of  the  matter  to  deprave 
and  corrupt  the  morals  of  those  whose 
minds  are  open  to  such  Influence  and 
Into  whose  hands  such  a publication 
may  fall.” 

It  seems  that  the  test  of  obscenity  In  cases  under 
Section  4266,  supra.  Is  aot  the  tz*uth  or  falsity  of  the  names 
of  the  parties  written  about  but  tlie  character  of  the  article 
Is  the  determining  feature* 


CONCLUSION 


From  the  foregoing  It  Is  the  opinion  of  this  Department 
that  the  wordlxig  In  Section  4266  R.3.  Missouri  1929,  does  not 
restrict  prosecutions  to  cases  ^diere  actual  and  living  persons 
are  involved  and  written  about,  but  that  tl;ie  parties  mentioned 
in  such  stories  may  be  fictitious  or  non-existent,  and  if  the 
tendency  of  the  story  is  to  deprave  and  corrupt  the  isorals  of 
those  sdiose  minds  are  open  to  such  Influence  and  Into  whose 
hands  such  a publication  may  fall,  then  there  Is  a violation 
of  the  foregoing  statute* 


Respectfully  submitted. 


APPROVEd'i  tyke  ff.  BURTON 

Assistant  Attorney  General 


R«3YTIoKfWR'rcK'  ■■ 

Attorney  General 
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INTOXICATING  LIQUOR; 


Place  may  be  partitioned  so  as  to  constitute 
two  premises,  thereby  permitting  the  sale  of 
intoxicating  liquor  in  original  package  on 
one  premises  and  beer  by  the  drink  on  the  other, 
under  certain  conditions. 


January  17,  1936 


l&r.  Wallace  !•  Bowers, 

Chief  Clerk, 

Department  of  Liquor  Control, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
January  6th  requesting  an  opinion  from  this  department,  which 
reads  as  follows: 

"The  Siiperrisor  respectfully  requests  an 
opinion  on  the  following  subject: 

"In  the  Attorney  General's  Interpretation 
of  the  Liquor  Control  Act  under  'premises*, 
page  #13,  the  following  appears: 

'Partitions  may  be  run  through  a 
building  which  would  make  two  separate 
premises,  which,  howerer,  must  be 
distinct  and  separate  from  each  other, 
capable  of  being  individually  described 
in  the  license,  so  that  non-intoxicating 
beer  for  consumption  on  the  premises 
may  be  sold  under  a peimit  describing 
one  premises  which  has  been  partitioned 
off,  and  another  permit  may  also  be 
Issued  describing  the  other  premises 
for  the  sale  of  intoxicating  liquors. * 

"The  question  that  is  continually  confronting 
this  department  is  whether  or  not  the  partitions 
should  run  clear  through  the  building,  that  is, 
from  front  to  rear,  or  thro\igh  only  part  of  the 
building. 

"i/e  have  already  ruled  that  the  partition  must 
be  of  solid  wood  with  no  connecting  entrance 
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or  doors,  but  would  like  to  have  the  above 
opinion  in  order  to  be  guided  in  our  decision 
relative  to  the  same  party  qualifying  for 
both  original  package  liquor  and  beer  permits." 

. * In  rendering  this  opinion  we  assume  you  refer  to 
persons  licensed  to  sell  intoxicating  liquor  in  the  original 
paokege  on  premises  particularly  described  In  the  application, 
who  at  the  same  time  are  attempting  to  sell  3.2^  non-intoxicating 
beer  or  5^  beer  by  the  drink  on  the  saise  premises  described  in 
the  original  package  license  by  partitioning  off  one  part  of 
the  building. 

The  law  clearly  prohibits  in  certain  localities  the 
sale  of  intoxicating  liquor  in  original  packages  and  the  sale 
of  beer  by  the  drink  on  the  same  premises. 

Section  13139Z-21,  Laws  of  Uissoiiri , 1935,  page  401, 
provides: 

"No  person  having  a license  under  the 
provisions  of  this  act  to  sell  non- 
intoxicating  beer  at  retail  shall  be 
granted  or  permitted  to  hold  a license 
to  sell  malt  liquor  containing  alcohol  in 
excess  of  three  and  two-tenths  per  cent 
(3.2^)  by  weight  or  any  other  kind  of 
intoxicating  liquor;  nor  shall  any  person 
be  granted  or  permitted  to  hold  a license 
to  sell  non-intoxicating  beer  in,  upon 
or  about  the  premises  of  any  person  who 
is  the  holder  of  a license  to  sell  in- 
toxicating liquor. 

"Any  person  holding  a license  to  sell  non- 
intoxicating beer  only  who  shall  sell, 
give  away  or  otherwise  dispose  of,  or  suffer 
the  same  to  be  done  in,  upon  or  about  his 
premises  any  malt  liquor  containing  alcohol 
in  excess  of  three  and  two-tenths  per  cent 
(3.2^)  by  weight,  or  any  other  intoxicating 
liquor  of  any  kind  or  character,  shall  bo 
deemed  guilty  of  a felony  and  upon  convic- 
tion shall  be  punished  by  mprisonment  in 
the  penitentiary  for  a term  of  not  less 
than  two  years  nor  more  than  five  years,  or 
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by  inprisonnant  in  the  county  jail  for  a 
term  of  not  lass  than  three  months  nor  more 
than  one  year  or  by  a fine  of  not  less  than 
One  Hundred  Dollars  (#100«00)  nor  more  than 
One  Thousand  Dollars  ( #1000. 00)  or  by  both 
such  fine  and  Jail  santenee.” 

Section  22,  Laws  of  Missouri,  1935,  page  274,  in  part, 
prorides: 

" * * * Prorided,  that  a lieenaee  authorized 
to  sell  malt  liquor,  at  retail  by  the  drink 
for  consumption  on  the  premises  where  sold, 
shall  not  be  permitted  to  obtain  a license 
for  the  sale  of  intoxicating  liqnors,  other 
than  malt  liquor,  in  the  original  package, 

* * ♦ H 

e 

Section  20,  Laws  of  Missouri,  Extra  Session,  1933-1934, 
page  83,  in  part,  provides: 

” * * * Every  license  issued  under  the 
provisions  of  this  act  shell  particularly 
describe  the  premises  at  which  intoxicating 
liquor  may  be  sold  thereunder,  and  such 
license  shall  not  be  deemed  to  authorize 
or  permit  the  sale  of  intoxicating  liquor 
at  any  place  other  than  that  described 
therein.** 

It  is  evident  from  reading  Section  20,  supra,  that  the 
Legislature  intended  that  premises  where  intoxicating  liquor 
was  to  be  sold  should  be  particularly  described. 

"Premises,**  as  used  in  the  Liquor  Control  Act,  has 
many  times  been  defined.  In  Vtords  and  Phrases  (Third  Series), 
Vol.  6,  page  43,  "premises"  is  defined  as  follows: 

"Liquor  Tax  Law  (Consol.  Laws,  c.  34) 
sec.  8,  subd.  9,  added  by  Laws  1910, 
c.  494,  provides  that  no  further  liquor 
tax  certificate  shall  be  issued  in  any 
town,  village,  or  city  unless  the  ratio 
of  population  to  certificates  shall  be 
greater  than  750  to  1,  but  that  this 
pxrohibition  shall  not  apply  to  any 
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•premlaes*  in  which  such  traffic  was  law- 
fully carried  on  at  scaae  time  within  one 
year  preceding  the  passage  of  the  act, 
provided  such  traffic  has  not  been  abandoned 
during  said  period.  Section  17  provides  that 
a certificate  shall  be  issued  where  the 
application  is  correct  in  fozm  and  does  not 
show  on  its  faee  that  the  applicant  is 
prohibited  from  trafficldag  in  liquors  in 
such  * premises*  by  virtue  of  section  8,  subd. 

9.  Relator  whose  hotel  was  situated  p^tly 
in  the  town  and  partly  in  the  city  of 
Coming,  for  two  years  prior  to  1914 
had  a certificate  to  traffic  in  liquors  in 
the  town  of  Coming,  although  in  1910 
and  1911  he  had  a city  license  when  the 
town  was  dry.  Held,  that  the  term  *premises*, 
in  section  17,  means  the  place  where  liquors 
are  authorized  to  be  sold,  and  does  not 
include  relator* 8 whole  hotel,  the  town 
certificate  only  entitling  hi«  to  sell  in 
that  portion  of  the  building  located  in  the 
town;  and  hence,  the  city  ratio  of  certifi- 
cates to  population  being  over  that  fixed  by 
statute,  relator  could  not  obtain  a city 
certificate  in  1914  upon  the  towi  voting 
dry,  as  the  relator,  by  carrying  on  his 
business  under  a town  license,  had  lost  any 
right  he  might  have  had  imder  the  1910  and 
1911  city  tax  certificates.  People  ex  rel. 
Chambers  v.  Shults,  149  N.  Y.  S.  913,  915, 

87  Misc.  Rap.  348." 

Another  definition  of  the  word  "premises,"  as  used  in 
the  Liquor  Control  Act,  is  foxmd  in  Words  and  Phrases  (First 
Series),  Vol.  6,  page  5512,  and  reads  as  follows: 

"'Premises,*  as  used  in  1 Wag.  St.  (Ifid. 

1872)  p.  554,  sec.  29,  requiring  a person 
selling  beer,  cider,  and  native  wine  in 
less  quantities  than  one  gallon  to  have  a 
license,  except  any  wine  grower  selling 
wine  of  his  ov.n  production  in  any  quantity 
on  his  oven  premises,  means  the  place  where 
the  wine  is  produced  or  manufactured.  The 
premises  for  the  production  or  manufacture 
need  not  necessarily  be  in  or  upon  the 
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yineyard  where  the  grapes  are  grown.  A 
man  may  well  haye  his  yineyard  at  one  place, 
and  hla  wine  cellar  and  applieuices  for 
making  and  producing  wine  at  another,  and 
this  last  place,  where  the  wine  is  actually 
made  and  stored,  would  be  the  premises  ocm- 
templated  by  the  law.  State  y.  Wyi,  55  Ito. 

67,  68," 

In  Words  and  Phrases  (Second  Series),  Vol.  3,  page 
1145,  the  word  "premises"  is  defined  as  foliom: 

"The  word  'premises,'  as  used  in  Hey. 

St.  c.  29,  sec.  49,  commanding  an 
officer  to  enter  the  place  or  premises 
before  named  anu  therein  to  seeurch  for 
intoxicating  liq.uors,  signifies  it  as  a 
distinct  and  definite  locality.  It  may 
mean  a room  or  a shop  or  a building  or 
a definite  area,  but  in  either  case  the 
locality  is  fixed;  otherwise  the  use 
of  the  word  would  be  misapplied.  State 
y.  Fezzette,  69  Atl.  1073,  1075,  103  J5e.  467." 

Therefore,  from  the  aboye  and  foregoing  we  think  it  was 
unquestionably  the  intention  of  the  Legislature,  by  using  the 
word  "premises"  in  the  Liquor  Control  Act,  to  restrict  the 
operation  under  said  license  to  that  particular  place  or  premises 
as  described  in  the  license. 

The  sole  question  for  determination  now  is,  since  the 
law  clearly  prohibits  in  certain  localities  the  sale  of  beer 
by  the  drink  on  the  same  premises  where  intoxicating  liquor  in 
the  original  package  is  sold,  is  it  possible  to  partition  said 
premises  where  intoxicating  liquor  is  sold  so  as  to  constitute 
two  premises  instead  of  one? 

In  construing  statutory  proyisions  a primary  rule  is 
to  ascertain  the  lawnedcers*  intent  and  giye  the  language 
honestly  and  feiithfully  its  plain  and  rational  meaning.  Cummins 
V.  Kansas  City  Public  Seryice  Co.-,  66  L.  'ii,  (Ed)  920,  334  Mo. 

672. 


Another  fundamental  rule  of  construction  is  that  all 
parts  of  an  act  should  be  made  effective  if  possible.  Jfilsas 
V.  Montgomery  iilevator  Co.,  50  o.  W.  (Ed)  130,  330  Mo.  596. 
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We  are  not  unmindful  of  the  fact  that  many  times 
small  businesses  that  do  not  require  a large  space  within 
vdiich  to  transact  their  business  will  both  occupy  one  store 
building  by  running  a partition  through  the  middle,  thereby 
making  two  separate  places  of  business,  but  such  business  does 
not  require  the  strict  regulations  as  does  the  liquor  business. 
The  sale  of  liquor  must  be  regulated  for  the  protection  of 
public  health,  morals,  welfare,  and  safety  of  the  people.  It 
comes  under  the  police  power  of  the  state.  Clark  Distilling 
Co.  T.  Western  Maryland  Co.,  24£  U.  S«  311,  37  S»  Ct.  180, 
61  L.  Ed.  326;  McCormlek  & Co.,  Inc.  t.  Brown,  State  Com> 
missioner,  286  U.  S.  131,  52  S.  Ct.  522,  76  L.  Ed.  1017.  The 
courts  in  construing  liquor  laws  relating  to  the  enforcmsent 
hare  been  Tery  liberal  in  faror  of  the  state. 

It  is  the  opinion  of  this  department  that  each  ease 
must  stand  on  the  conditions  existing  at  the  time  of  the  filing 
of  an  application  for  a license.  The  location  and  surroundings 
should  be  taken  into  consideration.  There  is  no  set  rule 
that  will  apply  in  each  instance.  HoweTor,  since  the  Liquor 
Control  Act  specifically  prohibits  in  certain  localities  the 
sale  of  beer  by  the  drink  on  the  same  premises  where  intoxi- 
cating liquor  in  the  original  package  is  sold,  the  Superrisor 
of  Liquor  Control  should  carefully  examine  each  request  for 
a license  which  would  require  a dirision  of  one  premises, 
and  not  permit  what  in  fact  would  be  a mere  subterfuge  to 
oircumTcnt  the  provisions  of  the  Liquor  Control  Act.  The 
Supervisor  of  Liquor  Control  should  take  into  consideration 
with  respect  to  the  location  of  said  premises,  whether  same 
is  located  in  a thickly  settled  commu^ty,  in  a city,  town 
or  village,  or  in  the  county  away  from  other  business,  also 
if  said  place  is  at  all  times  open  for  business,  with  some- 
one in  charge,  or  is  only  there  for  the  accommodation  of 
customers  and  can  be  opened  for  an  occasional  sale. 

Therefore,  if  after  an  investigation  the  Supervisor 
of  Liquor  Control  finds  the  locality  and  surroundings  of  said 
premises  will  not  be  conducive  to  a disorderly  bouse  or  peimit 
violations  of  the  Liquor  Control  Act,  then  it  is  the  opinion 
of  this  department  that  if  said  premises  is  sufficiently  large 
enough  and  so  properly  constructed  as  to  accommodate  the  two 
businesses,  it  will  not  defeat  the  purpose  of  the  Liquor 
Control  Act  to  peimit  a solid  partition  (with  no  opeiiings 
whatsoever  in  said  partition)  to  divide  the  building  in  the 
following  manner  only;  Said  partition  shall  run  from  the 
front  of  said  building  to  the  rear  of  said  building,  from  the 
ceiling  to  the  floor,  and  be  permanently  affixed  to  the  celling. 
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floor,  front  and  rear  of  said  building  in  such  a manner  as 
to  maJce  two  entirely  separate  and  distinct  premises.  There 
shall  also  be  a separate  entrance  in  the  front  of  each  {demises, 
unobstructed  from  view,  and  each  premises  shall  have  a different 
street  address,  so  as  to  sufficiently  indicate  that  said 
businesses  are  r\in  separate  and  distinct  from  each  other  and 
not  in  conjunction  with  each  other. 


Yours  very  truly. 


AUBKaT  E.  HAIAUSTT,  Jr., 
Assistant  Attorney  General. 


APPHOViiD; 


j.  K.  Taylor, 

(Acting)  Attorney  Generals 
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INTOXIC  AT  UG  LIQ,UOR:  Supervisor  may  disregard  corporate  fiction 

and  refuse  license  to  president  and 
7 principal  holder  of  stock,  when  corporation* 
i license  had  been  previously  revoked. 


January  19,  1938. 


hr,  r/allaoe  I.  Bowers, 

Chief  Clerk, 

Department  of  Liquor  Control, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  req.ue8t 
for  an  opinion,  which  reads  as  follows: 

**?leaBe  find  enclosed,  letters  of 
Jeoeiaber  3rd  and  6th  from  kr.  D.  0. 

Hamilton  with  copies  of  our  replies 
of  December  4th  and  dth  thereto 
attached. 

"Please  be  advised  that  we  re^^uest 
your  opinion  as  to  whether  or  not 
kr.  Hamilton  can  q.ualify  for  the 
permits  ret^uested. 

";ve  would  appreciate  your  returning 
the  enclosed  correspondence  with 
your  reply." 

In  rendering  this  opinion  we  are  assuming  the 
following  facts  to  be  true:  That  Mr.  D.  Q.  Hamilton,  who 
now  is  applying  for  a liquor  license  in  his  own  name,  was 
prior  to  the  liquidation  of  the  Hamilton  'Wholesale  Drug 
Company,  the  president  of  said  company;  that  ha  was  also 
the  manager  and  had  full  power  and  discretion  to  handle 
all  imi>ortant  matters  pextaining  to  the  operation  of  said 
business.  We  are  informed  that  while  this  company  was 
incorporated  Mr.  Hamilton  owned  practically  all  of  the 
stock  of  said  company.  On  November  12,  1935,  the  liquor 
license  of  the  Hamilton  Wholesale  Drug  Company  vraa  revoked 
by  the  :^pervisor  of  lAquor  Control.  Subsev^uent  to  this 
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and  on  June  30,  1936,  said  company  was  ll^iuldated  and  It 
Is  no  longer  In  existence.  The  question  now  to  be  determined 
is  whether  or  not  V^r.  Hamilton,  who  was  formerly  the 
president  of  said  company,  may  obtain  a liquor  license  in 
his  own  name. 

The  whole  question  depends  on  whether  or  not  the 
license  under  which  the  Hamilton  i/holesale  Driig  Company  was 
operating  prior  to  its  rerocation  could  be  construed  to  in 
reality  be  the  license  of  I'r.  D.  0.  Hamilton. 

Section  27,  Laws  of  Missouri,  1937,  page  533, 
specifically  prohibits  any  person  obtaining  a license  or 
permit  whose  license  as  such  dealer  has  been  revoked; 

" ♦ ♦ * and  no  person  shall  be  granted 
a license  or  permit  hereunder  whose 
license  as  such  dealer  has  been  revoked, 

* * N 

e 

Section  43a,  Laws  of  Missouri,  i^tra  Session,  1933- 
1934,  page  91,  defines  the  word  "person”  as  follows: 

"The  term  'person*  as  used  in  this  act 
shall  mean  and  Include  any  individual, 
association.  Joint  stock  ccmipany, 
syndicate,  co-partnership,  corporation, 
receiver,  trustee,  conservator,  or  other 
officer  appointed  by  any  State  or  Federal 
Court." 

Section  27,  supra,  further  prohibits  the  licensing 
of  any  corporation  unless  the  managing  officer  of  such 
corporation  be  of  good  moral  character  and  a qualified  legal 
voter  and  taxpaying  citizen  of  the  county,  town,  city  or 
village: 


" * * * nor  shall  any  corporation  be 
grunted  a license  hereunder  unless  the 
managing  officer  of  such  corporation  is 
of  good  moral  character  and  a qualified 
legal  voter  and  taxpaying  citizen  of  the 
county,  town,  city  or  village;  * ♦ 

From  the  foregoing,  there  is  no  doubt  but  what  an 
organization  such  as  the  Hamilton  iVholesale  Dmg  Company,  for 
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the  purpose  of  the  Ll<^uor  Control  Act,  was  considered  a 
person.  The  Haullton  VAiolesale  Drug  CcHupany,  in  order  to 
obtain  a license,  was  compelled  to  comply  with  Section  27, 
supra,  which  required  the  managing  officer  to  be  of  good 
moral  character  and  a qualified  legal  to ter  and  taxpaying 
citizen  of  the  county,  town,  city  or  Tillage. 

In  construing  statutory  proTisions,  the  fundamental 
zoile  is  that  the  whole  act  should  be  construed  if  some  can 
possibly  harmonize,  .mother  oontrolling  rule  of  construction 
to  be  remembered  is  to  determine  the  intention  of  the 
legislature. 

Since  Section  43a,  supra,  defines  a person  to  be 
also  a corporation,  for  the  purpose  of  this  act,  a corpora- 
tion cannot  be  licensed  absent  the  managing  officer  of  sueh 
corporation  complying  with  the  qualifications  as  contained 
in  Section  37,  supra,  and  no  person  shall  be  grunted  a 
license  or  permit  hereunder  whose  license  as  such  dealer 
has  been  revoked. 

'.Ve  are  of  the  opinion  that  to  permit  the  president 
of  a corporation  whose  license  as  a corporation  was  revoked 
and  subsequent  thereto  the  corporation  vms  liquidated,  to 
then  be  licensed  in  his  own  name,  whan  said  officer  of  the 
corporation  was  not  only  president  but  owned  in  his  own 
name  practically  all  the  stock  of  said  corporation,  would, 
in  effect,  be  issiilng  a license  to  a party  whose  license 
had  been  revoked,  which  would  be  in  violation  of  Section  27, 
supra.  It  is  not  sound  law  to  permit  something  to  be  done 
indirectly  that  cannot  be  done  directly. 

In  Fletcher's  Cyclopedia  on  Corporations,  Vol.  1, 
page  134,  Sec.  41,  the  following  principle  of  law  may  be 
found: 

"In  previous  sections  the  doctrine  that 
a corporation  is  an  'entity*  or  a 'personality* 
has  been  discussed.  It  there  appeared  that 
the  entity  or  personality  of  the  corporation 
is,  by  some  authorities,  regarded  as  a fiction 
or  abstraction,  the  real  thing  or  being  con- 
sisting of  the  collective  or  unitary  body  of 
members;  while  others  regard  tiie  entity  as  the 
fact  or  thing  to  deal  with.  Notwithstanding 
the  lack  of  agreement  on  these  points, 
practically  all  authorities  agree  that  under 
some  oiroximstanoes  in  a particular  case  the 
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oorporatioa  say  be  disregarded  as  an 
intermediate  betv^een  the  ultimate  person 
or  persons  or  corporation  and  the  adverse 
party;  and  should  be  disregarded  in  the 
Interest  of  Justice  In  such  cases  as  fraud, 
oontravention  of  law  or  contract,  public 
wrong,  or  to  work  out  the  eciulties  among 
members  of  the  corporation  Internally  and 
Involving  no  rights  of  the  public  or  third 
persons*  There  Is  a growing  tendency  of 
courts  to  do  so*  Cases  which  announce 
this  general  rule  are  cited  below*  A lead- 
ing and  much  cited  case  puts  It  as  follows: 

*If  any  general  rule  can  be  laid  down. 

In  the  present  stats  of  authority.  It  Is 
that  a corporation  will  be  looked  upon  as 
a legal  entity  as  a general  rule,  and  until 
sufficient  reason  to  the  contrary  appears; 
but,  when  the  notion  of  legal  entity  Is 
used  to  defeat  public  convenience.  Justify 
wrong,  protect  fraud,  or  defend  crime, 
the  law  will  regard  the  corporation  as  an 
association  of  persons. * 

''Another  rule  Is  that,  when  the  corporation 
Is  the  mere  alter  ego,  or  business  conduit 
of  a person.  It  may  be  disregarded*" 

In  Smith  V*  koore,  199  Fed.  689,  69T,  the  court  said: 

"In  the  first  place,  while  it  is  true  that 
in  general  a corporation  is  a distinct 
entity  from  Its  stockholders,  nevertheless, 
where  an  Individual  owns  practically  all 
of  its  stock  and  controls  all  of  the 
operations  of  the  corporation,  they  are, 
in  proper  cases,  regarded  by  the  courts 
as  one  and  the  same." 

In  United  States  v.  Vilwaukee  Refrigerator  Transit  Co. , 
142  Fed.  247,  255,  the  court  said: 

"If  any  general  rule  can  be  laid  down.  In 
the  present  state  of  authority.  It  is  that 
a corporation  will  be  looked  upon  as  a legal 
entity  as  a general  rule,  and  xmtil  sufficient 
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reason  to  the  contrary  appears;  but, 
v/hen  the  notion  of  legal  entity  is  used 
to  defeat  public  conrenienoe.  Justify 
wrong,  protect  fraud,  or  defend  orixoe, 
the  law  will  regard  the  corporation  as 
an  association  of  persons." 

In  157  Fed.  609,  In  re  Rieger,  Kapner  tc  Altmark,  the 
court  said,  1.  c.  613: 

"The  doctrine  of  corporate  entity  is 
not  so  sacred  that  a court  of  equity,  ■ 
looking  through  forms  to  the  substance 
of  thills,  may  not  in  a proper  case 
ignore  it  to  preserve  the  rijhts  of 
innocent  parties  or  to  olroumTent  fraud." 

In  People  y.  Michigan  Dell  Telephone  Co.,  2S4  H.  W.  436, 
440,  the  court  said: 

"iVhere  a corporation  is  so  organized 
and  controlled,  and  its  affairs  so  con- 
ducted, as  to  make  it  a mere  instrumentality 
or  agent  or  adjunct  of  another  corporation, 
its  separate  exist once  as  a distinct  corporate 
entity  will  be  Ignored,  and  the  two  corpora- 
tions will  be  regarded  in  legal  contempla- 
tion as  one  unit.  In  re  i!unoie  Pulp  Co. 

(C.C.A. ) 139  F.  546;  Interstate  Telegraph 
Co.  y.  Baltimore  & 0.  Telegraph  Co.  (C.C.) 

51  F.  49;  !?orm8er  on  Disregard  of  the  Corp. 

Fiction,  54.  When  a corporation  exists  as 
a dsyioe  to  evade  legal  obligations,  the 
courts,  'without  regeLTd  to  actual  fraud, 
will  disregard  the  entity  theory.  Higgins 
y.  California  Petroleum  & Asphalt  Co., 

147  Cal.  363,  81  P.  1070;  Brundred  v.  Bice, 

49  Ohio  St.  640,  32  N.  B.  169,  34  Am.  St. 

Rep.  589;  Donovan  v.  Purtell,  216  111.  629, 

75  N.  £.334,  l.L.R.A.  (H.S.)  176." 

A similar  situation  arose  respecting  the  issuing  of 
licenses  to  persons  as  dealers  in  aiotor  vehicle  fuels  whose 
licenses  had  been  revoked.  In  an  opinion  to  Eon.  Roy  E.  Cherry, 
State  Inspector  of  Cils,  under  date  of  larch  17,  1937,  this 
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offloa  hald  the  State  Inspector  had  a right  to  disregard 
corporate  fiction  in  refusing  to  grant  application  for  dealer* 
license,  a copy  of  which  we  are  enclosing. 

Therefore,  in  rlew  of  the  aboTe  and  foregoing,  it  is 
the  opinion  of  this  department  that  to  license  l£r.  D.  G. 
Uanilton  to  manufactore  or  wholesale  intoxicating  liquor 
would  in  fact  be  the  same  as  Issuing  a license  to  a person 
whose  license  had  preTiouslj  been  reroked  by  the  Superrlsor 
of  Liquor  Control,  and  would  be  in  riolation  of  the  prorisions 
of  Section  27,  supra. 


Tours  Tery  truly. 


AUBRiST  R.  U/JaiJ£TT,  Jr., 
x>.ssistant  Attorney  General. 


APPRO YBD: 


J.  I.  TAfL6R, 

(Acting)  Attorney  General. 


ARHiHR 


I^iTOXICATING  LIQUOR;  No  one  can  sell  intoxicating 

liquor  without  first  having 
obtained  a license 


January  2b,  1936 


Mr.  Wallace  I.  Bowers 
Chief  Clerk 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 


FILED 


Lear  Sir; 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  Department  which  reads 
as  follows} 


"Please  favor  this  department  with 
an  opinion  on  the  matter  mentioned 
below I 

"The  Adjustment  Bureau  of  Kansas 
City  Association  of  Credit  Men« 
has  taken  over  two  small  stocks  of 
intoxicating  liquor  and  has  re* 
quested  this  department  to  grant 
permission  to  sell  t^  assigned 
liquor. 

"Therefore,  in  the  absence  of  any 
specific  provisions  of  the  Liquor 
Control  Act,  we  would  appreciate 
an  opinion  as  to  whether  or  not 
this  association  could  legally 
offer  the  intoxicating  liquor  in 
question  for  sale  and  whether  or 
not  the  association  would  be  re- 
sponsible for  a state  permit  be- 
fore being  in  a position  to  offer 
said  intoxicating  liquor  for  sale. 

"Also  in  this  same  connection, 
could  the  intoxicating  liquor  have 
to  be  sold  to  a person  holding  a 
permit  to  sell  such  intoxicating 
liquor  or  could  it  be  offered 
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for  sale  to  the  general  public. 

"This  specific  case  is  mentioned 
merely  for  outline  purposes  but 
we  would  be  pleased  to  receive 
your  opinion  in  order  that  we  may 
be  in  a position  to  act  upon 
similar  cases  which  might  arise 
in  the  future." 


No  one  has  the  natural  right  to  manufacture  or 
sell  intoxicating  liquor.  The  liquor  business  stands 
on  a different  plane  than  any  other  occupation.  The 
sale  of  intoxicating  liquor  is  Illegal  ualess  expressly 
authorized  by  law.  Many  decisions  of  our  courts 
announced  the  above  principles.  Nowhere,  however,  are 
the  above  rules  more  clearly  or  succinctly  stated  than 
in  the  case  of  State  v.  distilling  Company,  236  Mo. 

219,  wherein  the  coxu't,  at  1.  c.  255,  stated! 

"We  think  it  is  fairly  deducible 
from  the  foregoing  authorities, 
that  no  one  has  a natural  or  pri- 
mary right  to  Bianufaoture,  sell 
or  refine  intoxicating  liquors, 
in  any  quantity,  in  this  State, 
but  such  occupation  can  only  be 
pursued  when  the  person  who  de- 
sires to  engage  therein  first  pro^ 
cures  a license  frtmi  the  proper 
authorities  of  the  State  authoriz- 
ing them  to  so  do. 

"Those  authorities  also  establish 
the  fact  that  the  liquor  traffic  is 
not  a lawful  ousiness,  except  as 
authorized  by  express  legislation 
of  the  State;  that  no  person  has 
the  natural  or  inherent  right  to 
engage  therein;  that  the  liquor 
business  does  not  stand  upon  the 
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same  plane.  In  the  eyfa  of  the 
law,  with  other  commercial 
occupations.  It  la  placed  under 
the  ban  of  law,  and  It  la  thereby 
differentiated  from  all  other 
occupations,  and  la  thereby 
separated  or  removed  from  the 
natural  rights,  privileges  and 
Immunities  of  the  citizen.” 


The  State  Liquor  Control  Act  provides  a com- 
plete scheme  for  the  regulation  of  the  manufacture, sale, 
possession,  transportation  azid  distribution  of  Intoxicat- 
ing liquor.  Mo  one  can  sell  or  dispose  of  Intoxicating 
liquor  unless  expressly  authorized  to  do  so  by  said  act. 

• 

Section  18  of  the  Liquor  C<mtrol  Act  provides! 

"It  shall  be  unlawful  for  any 
person,  firm,  partnership  or 
corporation  to  manufacture, sell 
or  expose  for  sale  In  this  state 
Intoxicating  liquor,  as  herein 
defined.  In  any  quantity,  without 
taking  out  a license.” 


Section  21  of  said  act  provides.  In  parti 

”Mo  person,  partnership,  associa- 
tion of  persons  or  corporation 
shall  manufacture,  distill,  blend, 
sell  or  offer  for  sale  Intoxicating 
liquor  within  this  state  at  whole- 
sale or  retail,  or  solicit  orders 
for  the  sale  of  Intoxicating  liquor 
within  this  state  without  procxuring 
a license  from  the  Supervisor  of 
Liquor  Control  authorizing  them  so 
to  do.  *«*««” 


Sub-section  (g)  of  section  21-al  of  said  Act 
reads  as  follows! 
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"Any  person  who  shall  sell  in 
this  state  any  intoxicating 
liquor  without  first  hawing  pro- 
cured a license  from  the  Super- 
visor of  Liquor  Control,  authoriz- 
ing him  to  sell  such  intoxicating 
liquor  shall  be  deemed  guilty  of 
a felony  and  upon  conviction 
shall  be  punished  by  imprisonment 
in  the  penitentiary  for  a term  of 
not  less  than  two  years  nor  more 
than  five  years,  or  by  imprisonment 
in  the  county  jail,  for  a term  of 
not  leas  than  three  months  nor  more 
than  one  year,  or  by  a fine  of  not 
less  than  one  hundred  ((100.00) 
dollars  nore  more  than  one  thous- 
and (f 1,000.00)  dollars,  or  by 
both  such  fine  and  imprisonsMnt." 


COMCLUSIOH 


In  view  of  the  above,  it  is  the  opinion  of  this 
Department  that  no  person,  partnership,  association 
of  persons,  or  corporation,  can  sell  intoxicating  liquor 
within  this  state  without  first  having  obtained  a li- 
cense I'rom  the  Supervisor  of  Liquor  Control  authorizing 
them  to  do  so. 

It  is  our  further  opinion  that  any  person  who 
sells  intoxicating  liquor  without  a license  is  guilty 
of  a felony. 

The  question  of  to  whom  a person,  firm  or 
corporation  can  sell  intoxicating  liquor  depends  upon 
the  kind  of  license  such  person,  firm  or  corporation 
has  obtained.  This,  of  course,  is  governed  by  the 
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Liquor  Control  Act,  with  which  you  ara  familiar. 


Your a wary  truly 


AU8RSY  R.  HAMMETT,  Jr. 
Aaaiatant  Attornay  Oanaral 


APPROVED 


TTTTTnm 

(Acting)  Attorney  General 
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APPROPRIATIONS: 


* 


Personal  servlet,,  may!  be  paid  out  of 
appropriations'  for  labor,  maintenance 
and  repairs. 


February  2,  193S. 

i 

/' 


' Hr,  I,  T,  Bode, 
Direotor  of  Parke, 
State  Park  Board, 
Stiff ereon  City,  Mo, 


Dear  Sirs 

This  deparfaBont  la  in  reoelpt  of  your  re- 
cpieet  for  an  opinion  wiiicdi  reads  as  follows i 

•The  appropriation  for  the  State 
Park  Board  for  the  blesanlum  will 
be  found  on  page  ISd,  Safttion 
14&*-0  Laws  of  Missoiu?!,  1987. 

Paragraph  A i»  designated  *per« 
sonal  aervloes*. 

*T  would  like  to  know  If  the 
State  Board  is  reatrioted,  sole* 
ly,  to  ^ie  sm®mt  appropriate 
In  this  paragraph,  in  paying  the 
perstmal  services  of  employees  of 
the  board**, 

Iaws  of  MlSBOuri,  1937,  Seetloa  145-0,  page 
168,  provides  as  follows* 

•ihere  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  tbe  general  revenue  fuatwi,  and 
payable  to  the  State  Pailc  Board, 
the  SUB  of  Ninety  Thousand  Eight 
Hundred  Twenty-five  Dollara 
(190,895,00)  to  pay  the  salaries, 
wages,  and  per  di^  of  the  offi- 
cers and  employees  and  other 
expenses  of  the  state  parks,  as 
follows!  for  the  period  beginning 
July  lat,  1937  and  ending  January 
let,  1939** 


Ep.  X*  T*  ¥mhvnmrj  2,  19^ 


A*  Popoonal  Seryloes 

Twanty^-aix  (26)  park  suparlntendents,  chief  , 
of  {«xks  axid  refu.gea>  asslataxit  chief  of 
parks  and  refuges*  pubiielty  directori  two 
(2|  construction  engineers*  aiad  refuge  in- 
spector* three  ( 3)  park  inspectors*  extra 
labor  and  skill^  help*  landscape  arcMteot* 
also  extra  help  and  expenses  for  burning 
fire  protection  lines*  olearihg  lands*  drain- 
ing ditches*  riding  range  linear  z^oadways 
and  walks*  life  preservers*  and  so  forth«««. 

Bo  Mditionsf 

labor  and  expenses*  saterial  and  supplies 
for  the  erection  of  buildings*  installation 
of  light  plants  and  water  supply  and  plukh- 
ing  and  for  operative  equ,ipiient*  including 
educational  and  recreational  eqiiipment* 
household*  kitchen  iuzd  dining  room  equipment* 
production  and  construction  equipment  and 
transportation  and  conveylhg  equipment*  • » • • • 

For  the  purchase  of  lands  for  park  purposes. 
Labor*  material  and  supplies  for  erection  of 
structures,  , *-*■#  , •/,  , • , , « • « , « « „ 

For  ptirchase*  improveu^t  and  development  of 
land  for  paz^  purposes*^ 

C*  Repairs  and  Eeplaeementst 

Buildings*  building  equipnent*  including 
light  plant*  water  supply  and  plumbing  and 
operative  equipient  oonslstlzig  of  education- 
al and  reereatimal  equipment*  household* 
kitchen  and  dining  room  equipment*  produc- 
tion and  construction  equipment  (ncm-indus- 
trial ) trazisportation  and  conveying  equipment 
end  etzuctures, « * • * * •. » 

D,  Operation* 

Oeneral  expense  including  cisnunication*  regu- 
lative tz^apoz*tation  of  things*  tz^vel  in  and 
out  the  State*  travel  and  other  general  ex- 
pense! also  Katerial  azui  Supplless  Oonsisticg 
of  clothizig  and  dry  goods*  faxm  and  gardmo, 
supplies*  grounds  and  roadways  material  and 
supplies*  household  supplier  laurdz^y*  cleaziing 
Gmd  sanitation  supplies*  smiail  tools*  miscel- 
laneous sxJpplies  and  repairs  and  special  ma- 
terial aird  supplies*  aod  for  bonds  for  account- 
able officers,  •.#  * , • • • ♦ • • 


$16*000,00 


10*000.00 
10*  360, 00 

16,000,00 

10*000.00 


10*476,00 


20*000,00 
^90*326,  (M3 


F«1am&py  a,  1936, 
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Axk  appropriation  lav  la  to  be  aonstruod 
tmder  and  bj  tba  amm  rulaa  as  ot^or  leglalation 
0,  J,  asa),  Tha  language  is  to  be  presumed 
t&ve  been  used  in  its  natural  and  ©idliMor  meaning 
and  not  to  be  given  a foroed  and  uramtoral  oonstruo* 
tl«m  (State  vs,  Seibert,  12  S.  W,  348,  99  Mo,  122), 

We,  tberef ore,  look  to  paragrapba  B,  G,  and 
D of  tbe  ipproprlatlon  Act  to  see  if  ^e  legislature 
intended  tliat  otmtpensatlons  for  personal  serviees 
Bbould  be  |»ild  out  of  the  sums  appropriated  in  these 
paragraphs, 

Under  paz^graph  siiich  is  designated 
"Additions*,  the  first  appropriation  for  $10,000,00 
is  for  "labor  and  expenses"  for  the  ereetion  of  build- 
ings and  Installatiim  of  oertain  equipment,  The  third 
sum  appropraited  Tuider  paragx*aph  B is  for  $15,000,00 
which  is  to  be  used  for  "lAboa^  mat^ial  and  supplies 
for  the  erection  of  struoturea^  As  was  said  in  State 
ex  rel,  MoEinlej  Publishing  Oompansr  vs,  Backman,  282 
S,  W,  100?,  314  Mo.  33* 

"Where  the  intention  of  the  legisla- 
ture is  plain  and  obvious,  there  is 
no  rule  for  judicial  construoticsi  of 
an  appropriation*. 

The  inclusion  of  the  word  "labor*  in  the  two 
appropriations  stated  above,  plainly  shows  that  the 
cmpensatlon  for  the  personal  sesrvlces  rendered  in 
erecting  ttie  buildings  and  installing  the  various  equip 
ment  can  b e paid  out  of  these  funds, 

Sie  second  item  in  paragraph  B is  for  "the 
purchase  of  lands  for  park  purposes",  and  we  believe 
is  equally  obvious  that  this  SL<mey  is  to  be  used  only 
for  ^0  purchase  of  lands  and  no  pay  for  personal  ser- 
vices may  be  taken  out  of  this  sm* 

The  fourth  item  in  paragraph  B Is  "for  pur- 
chase, improvement  and  development  of  land  for  jmrk 
purposes".  As  to  the  meaning  of  the  urnrd  "maintain"  as 
used  in  connection  with  a pai^,  the  Supreme  Court  of 
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XlXlsols  la  Feopl#  mx  reX*  Gibbons  vb,  Glark,  12© 

H*  E*  5©S,  B9S  XXX#  46#  aaldt 

'B^roveasimt  or  & pai^  aoo«ss&* 
rily  laeXudds  wa boring  and  aoif- 
ing  tbe  grasSf  wa taring  and 
cultivating  the  fXowar®#  and 
oultlvating  and  trloDsilng  tba 
alErubbery  and  treas,  lo  do 
tbsae  tbingB  it  la  naaaaaary  to 
bava  oificars  and  employee#  to 
superviae  and  do  tb»  work* 

Any  reasoimbXawmindad  tcucpayer 
willing  to  assume  M#  ^u#t  pro- 
portion or  tbe  burdwn  or  main- 
taining public  parks  ror  tbe 
pleasure  ard  impr«3vement  or  tbe 
people  would  have  no  dirricuity 
in  understanding  tbat  * Improve- 
ment*  or  a park  wouM  include 
provisions  ror  maintaining  and 
governing  the  park** 

In  view  or  the  above  oonstruotion  or  the 
word  *maintaln%  it  will  be  seen  that  the  compensa- 
tion ror  personal  servioes  tor  supervising  and 
doing  tSae  work  in  Improving  land  for  park  purposes 
may  be  paid  out  of  It^  4,  paragraph  B# 

fhe  title  of  paragraph  G la#  "repairs  and 
replaeemente*  and  for  t^s  ilO*47&*(E>  has  been  appro- 
priated* fhls  sum  is  to  be  expended  in  repairing  or 
replacing  "buildings^  building,  equipment  saw  asd 
operative  equipment** 

According  to  ^rber-Asphalt  Company  vs, 
Heael#  66  S,  W*  44©  - 165  Mo,  6©1#  *to  repair  means 
to  restcre  to  a sound  or  good  state  after  decay#  is- 
jery#  dilapidation,  or  partial  destructlm**  Patent- 
ly in  repairing  buildings  and  equipment#  personal 
service  is  a big  item  and  there  shoizld  be  no  question 
but  ^aat  the  mmm.t  of  these  services,  is  such 

a necessary  and  integral  part  of  this  work,  should  be 
paid  out  of  the  appropriation  for  this  itm* 


Mr*  I*  -'f*,  Bode* 


FeiMPimry  S,  19^* 


Pftragz^tph  B la  deaign&ted  aa  •Operatitm** 

It;  provld.ee  for  saKterlala  and  euppliea*  kind  of 
etel^  are  specif toally  ennmera'feed.  It  also  provides 
for  goneral  93qp«mm»»f  including  eossmmloatlonf  r^u-* 
lative  transportation  of  tMngs,  travel  in  and  out 
ttfs  State,  travel  and  other  general  expense*  It  le 
a role  of  statutory  eonstruotion,  Tmowa  as  the  rule 
of  *ejusdCT  generie’*  that  where  genei^  words  In  a 
statute  follow  speelflc  words  designating  special 
things,  the  general  words  are,  as  a rule,  limited  to 
cases  of  the  same  general  nat»xre  as  those  which  are 
specified  (Olty  of  St*  vs*  Moixaughlln,  49  Mo* 

66®  I fucker  vs*  Frisco  Hallway  C^sspany,  936  S,  W*  612), 

Under  this  rule  the  plaNitae  “o^er  general 
expenses'*  is  to  include  cmly  the  i^me  type  of  expenses 
as  are  entuaerated  in  the  special  words  that  go  befoxe, 
tlmt  la,  communication,  traveling  and  transportation 
expenses*  fberefore,  personal  service  eannot  be  paid 
out  of  this  item  of  the  s^pro|»riation* 


GQMCX.U8I<ai* 


It  ia,  ^erefdrs,  the  opinion  of  this  depart- 
m^t  that  the  perscnal  servlees  rwndered  in  ereoting 
new  atruotures  azul  InstaXlii^  new  e^ulpBimt  in  Stote 
Farks  may  bo  paid  out  of  itaas  1 and  6,  laragraph  B of 
Laws  of  Missouri*  1937,  page  1^.  Cosipenaation  fcr 
supervising  and  labor  used  in  Improving  and  developing 
State  Fax^ce  may  be  paid  out  of  itah  4,  paragraph  B*  For 
labor  in  repairing  buildings  az^  building  ei^lpmact 
emmaerated  in  paragra|di  0,  the  amiount  appropriated  there- 
in maybe  look^  to  for  payment* 

It  is,  further,  the  opinion  bf  this  department 
that  no  cc^en}sati<m  for  personal  services  may  be  paid 
out  of  it«B  2 of  paragraph  B or  out  of  paragraph  D* 

Hespeotfully  submitted. 


OlilVER  W* 

4PFE0VBBI  Assistant  Attorney  General* 
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SCHOOLS;  May  consolidated  school  district  extend 

boxandarles  to  take  in  part  of  consolidated 
district  in  another  county 


i?*ebruary  7,  1938 


lira.  May  Bowlin 
Superintendent 
Casa  County  Public  Schools 
Harr Is onv llle , Missouri 


Dear  Mrs.  Bowlin i 


This  Is  to  acknowledge  your  letter  as  follows i 

"Therd  has  been  submitted  to  me  the 
question  of  whether  or  not  a consoli- 
dated school  district  In  one  county 
can  extend  Its  boundaries  so  as  to 
take  In  part  of  a consolidated  school 
district  In  another  countyT  If  the 
extension  can  be  made,  would  the  dis- 
trict making  the  extension  and  the 
part  to  be  Included  In  the  exten- 
sion be  the  only  portion  that  would 
have  a right  to  vote  on  the  question? 

"The  foregoing  questions  are  such  as 
will  affect  every  county  In  this 
state  and  as  such  will  be  of  such 
general  Interest,  I have  hope  that 
you  may  give  your  opinion  on  same. 

"Section  9345,  R.  S.  1929,  provides, 

'All  the  provisions  of  Section  9275 
relating  to  change  of  boundax*y  lines 
of  eomaon  school  districts,  shall 
Apply  to  town,  city  and  consolidated 
school  districts. 

"Section  9275  K .3.1929, provides  for 
change  of  bovindary  lines  of  two  or 
more  districts. 
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"In  the  ease  of  State  ts.  Thurman^ 

274  S.  16.  800,  the 'court  holds  that 
a change  of  boundary  lines  may  be 
made  between  a consolidated  school 
district  and  a common  school  dis- 
trict, or  between  two  consolidated 
school  districts  but  you  will  note 
that  the  two  consolidated  districts 
concerned  do  not  lie  in  two  differ- 
ent counties.  The  main  question 
that  is  confusing  me  is  the  fact 
that  one  consolidated  district  lies 
in  Cass  County  and  the  other  dis- 
trict concerned  is  also  a consoli- 
dated district  across  the  line  in 
Bates  County. 

"In  the  case  of  State  vs  Gwaltney, 

28  S.  W.  (2)  678,  seems  to  pass  upon 
the  right  of  Appeal.  But  does  this 
case  hold  that  a consolidated  school 
district  in  one  county  cannot  extend 
its  boundary  so  as  to  take  in  part 
of  a consolidated  school  district  in 
snother  oountyT  For  example,  when 
the  consolidated  school  district  No. 

1 in  Cass  county  wants  to  extend  its 
boundary  so  as  to  take  therein  the 
north  half  of  consolidated  school 
district  No.  2 in  Bates  county, 
could  the  extension  be  made  by  Dis- 
trict No.  1 in  Cass  voting  for  the 
extension  and  the  north  half  of 
District  No.  2 in  Bates  coxinty  vot- 
ing separately  for  the  extenslonT 

”1  trust  that  you  can  give  jovr 
opinion  relative  to  the  foregoing 
matters.* 

We  agree  with  you  that  the  decision  of  the  Su- 
preme Court  in  State  ex  rel.  v.  Thunaan  et  al,  274  8.W. 
800,  is  difficult  to  be  reconciled  with  the  opinion 
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of  the  Springfield  Court  of  Appeals  in  State  ex  rel. 
v«  Gwaltnej,  28  S*  W.  (2)  678.  The  conflict  apparent* 
ly  exists  when  a consolidated  district  has  territory 
which  extends  in  two  counties.  As  we  understand  the 
facts  in  your  case,  howerer,  the  consolidated  district 
does  not  hawe  territory  in  two  counties,  but  aseks 
to  acquire  territory  in  an  adjoining  coiinty,  and  hence 
we  beliewe  the  opinion  of  the  Springfield  Court  of 
Appeals  in  State  ex  rel.  v.  Gwaltney,  supra,  does  not 
apply.  Note  the  language  of  the  Court  in  the  Gwaltney 
case  at  page  660s 

"It  is  our  opinion  no  appeal 
lies  froB  an  election  on  a 
proposition  for  a change  of 
boundaries  between  a consolidated 
district  and  an  adjoining  dis* 
trict,  when  the  territory  of  the 
consolidated  district  lies  in  two 
Munties." 


Your  letter  states  that  a consolidated  district 
in  Cass  County  wants  to  extend  its  boimdarles  so  as 
to  take  in  territory  of  a consolidated  school  district 
located  in  another  county.  In  our  opinion  such  is 
permissible,  relying  as  authority  upon  the  case  of 
State  ex  rel'.  ▼.  Thurman,  supra. 

Section  9343,  Reyised  Statutes  Missouri  1929, 
is  part  of  Article  IV,  Chapter  57,  which  relates  to 
"city,  town  and  consolidated  schools."  Said  Section 
provides  that  the  provisions  of  Section  9275  "relating 
to  the  changes  of  boundary  lines  of  cosmion  school 
districts  * » « « shall  apply  to  town,  city  and  con- 
solidated districts.".  Section  9275,  Revised  Statutes 
kissouri  1929,  pertains  to  the  formation  of  new  dis- 
tricts, and  we  can  see  no  distinction  between  the 
formation  of  a new  district  when  territory  is  taken 
from  a consolidated  district  and  a coosnon  school  dis- 
trict, or  between  two  connon  school  districts  or  two 
consolidated  districts,  because  the  foraation  of  new 
districts  is  all  that  is  done,  whether  it  be  common 
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school  districts  or  consolidated  school  districts,  by 
virtue  of  Sections  9276  and  9543,  supra* 

The  Springfield  Court  of  Appeals  based  its 
ruling  in  the  Cvaltney  case  aolely  on  the  method  of 
appeal  froai  a decision  of  the  voters  when  a change 
of  boundaries  was  proposed,  because  Section  9275 
provides  that  the  appeal  shall  be  referred  to  the 
county  superintendent  of  schools,  and  the  district 
had  territory  in  two  counties*  In  the  Thurman  case 
the  appeal  went  to  the  county  superintendent  of 
schools  in  which  the  land  was  located  and 'was  evident  - 
ly  sanctioned  by  the  Court,  even  though  not  mentioned 
in  the  opinion* 

If  property  of  a consolidated  district  located 
in  Cass  Coimty  is  sou^iht  to  be  annexed  to  a consolidated 
district  of  Bates  County,  tlien  the  county  superintend 
dent  of  schools  of  oass  County  would  be  the  one  to 
decide  the  question  in  the  event  of  an  appeal , in  our 
opinion;  and  if  there  were  a dispute  as  to  the  superin* 
tendent*a  decision,  the  same  could  be  reviewed  by  the 
proper  coiirt  by  certiorari  as  was  done  in  the  Thurman 
case* 


We  are  attaching  hereto  copy  of  opinion 
rendered  by  this  Department  on  February  13,  1936,  to 
Honorable  illbert  L*  Ford,  Prosecuting  Attorney, 
Dunklin  County,  relating  to  consolidated  districts 
changing  their  boimdaries* 

From  the  above  and  foregoing,  it  is  our 
opinion  that  the  ooundary  lines  of  two  consolidated 
school  districts  may  be  changed  so  that  part  of  the 
property  of  one  district  could  be  annexed  to  another 
district,  even  though  the  territory  be  situated  in 
different  counties*  Section  9275,  supra,  is  self- 
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explanatory  as  to  the  notice  to  be  given  and  the  voting 
upon  the  question  proposed. 


Yours  very  truly 

OLLIVl^  W.  MOLSI 
Assistant  Attorney  Qenaral 

APPROVED 

J.  fAYLOR 

(Acting)  Attorney  Qaneral 

JLH  LC 
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PROSECUTING  A DSNEYS; 
COUNTY  COURTS: 


Prosecuting  Att'  ley,  anu  Axo . *tke 
County  Court,  controls  ecunty  litigation^ 


Marcli  18,  1938 


Honorable  E.  C.  Bollow, 
Prosecuting  Attorney, 
Shelby  County, 
Shelbyville,  Missoiirl, 


Dear  Sir: 


v/e  acknowledge  receipt  of  your  request  for  an  opinion^ 
which  is  as  follows: 

’’You  no  doubt  hare  a Tlvid  reoolleotion 
of  the  County  Bond  Suit.  This  suit  waa 
instituted  by  me  in  responae  to  a Court 
order  made  by  the  County  Court.  Both 
tr.  Henderson  and  myaelf  have  adviaed  the 
County  Court  that  we  believe  the  ease 
could  be  reversed  on  appeal.  And  I have 
also  advised  them  that  you  were  of  the 
some  opinion.  In  spite  of  all  this  the 
County  Court  has  made  an  order  directing 
me  to  proceed  no  further  with  the  cause 
if  the  ruling  of  the  motion  for  a new 
trial  be  adverse. 

* 

’UVhat  I want  to  know  is  whether  or  not 
I have  the  right  or  authority  to  appeal 
this  case  in  the  face  -of  this  Cotirt  order. 

And  if  I have  such  authority,  consider 
this  a formal  rec^uest  for  an  opinion  froai 
the  Attorney  General’s  Office  on  the  point, 
and  send  me  out  such  an  opinion  at  ycur  very 
earliest  convenience,  so  that  X may  be  able 
to  proceed  with  the  opinion  itself  to  rely 
upon.  Furthermore  if  you  should  determine 
that  I have  such  authority,  and  I should 
order  the  Bill  of  Exceptions  from  the 

official  Court.  Reporter  could  the  County 
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Court  refuse  to  pay  for  the  same,  and 
if  they  did  so  refuse  vmat  could  be  done 
about  it . 


aeplying  thereto,  Oections  11316  and  11318,  H.  3. 
i.lo.  1929,  prescribe  the  duties  of  the  prosecuting  attorney. 
Section  11316  states: 

'■The  prosecuting  attorneys  shall  cqei- 
mence  and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties  in  which  the  county  or  state 
may  be  eoacerned,  defend  all  suits 
against  the  state  or  county,  and 
prosecute  forfeited  recognisances  and 
actions  for  the  recovery  of  debts,  fines, 
penalties  and  forfeitures  accruing  to 
the  state  or  county;  * * * 

Section  11318  pi'ovides; 

^He  shall  prosecute  or  defend,  as  the 
case  may  reciuire,  all  civil  suits  in 
which  the  county  is  interested, 
represent  generally  the  county  in  all 
matters  of  law,  investigate  all  claims 
against  the  county,  draw  all  contracts 
relating  to  the  business  of  the  county, 
and  shall  give  his  opinion,  without  fee, 
in  matters  of  law  in  vdilch  the  county  is 
interested,  and  in  writing  v/hen  demanded, 
to  the  county  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may  be 
a county  counselor.  He  shall  also  attend 
and  prosecute,  on  behalf  of  the  state, 
all  cases  before  justices  of  the  peace, 
when  the  state  is  made  a party  thereto; 

M 

• 

This  sectionfhas  a proviso  that  county  courts  owning 
swamp  or  overflowed  lanas  may  employ  special  counsel  or 
attorneys  to  represent  the  county  in  prosecuting  or  defending 
suits  for  the  recovery  or  i^reservation  of  swamp  or  overflowed 
lands,  and  quieting  title  thereto,  and  to  pay  such  special 
cotmsel  compensation  out  of  the  general  revenue  ftmd  of  the 
county. 
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In  tile  case  of  State  ex  rol,  v.  Lamb,  237  Mo,  437, 
tiie  Supreme  Court  of  Missouri  en  banc,  in  1911,  discussed 
the  authority  of  the  prosecuting  attorney  to  file  in  the 
name  of  the  State  proceedings  to. enjoin  a public  nuisance, 
and  held  that  he  had  such  authority,  and  that  a bond  was 
not  resiulred  because  the  action  was  prosecuted  officially 
for  the  State.  At  page  451  the  court  says: 

’^The  sovereign  power  of  government  can 
only  be  exercised  through  its  of:ilcors. 
Consequently,  to  each  officer  is  dele- 
gated some  of  the  powers  and  functions 
of  government.  Usually  a discretion 
that  is  within  the  pov/er  granted  to  an 
officer  cannot  be  controlled  by  other 
officers.  ^ ^ pi’osecuting  attorney 

has  discretionary  power  to  institute  or 
discontinue  prosecutions.  ^ * jle  may 

file  infoimiations  v/ithout  leave  of  court 
{State  V.  Hyle,  166  Mo.  1.  c.  306)  * 

In  Texas,  the  Supreme  Court  decided  that 
a judge  had  iio  power  to  enter  a nolle 
prosequi,  or  dismissal  of  a case  penaing, 
against  the  objection  of  the  district 
attorney.  * =♦=  + So  in  Nex^-  Hampshire  the 
Supreme  Court,  speaking  of  the  right  of 
the  prosecuting  officer  in  this  regard, 
says;  *The  law  has  lodged  that  duty  with 
the  officer  selected  for  that  sx^eolal  pur- 
pose, and  xvho  are  responsible  for  the 
manner  in  v/hich  they  perform  their  duties.’ 

In  State  ex  rel.  v.  Hose,  64  Mo, 

198,  we  held  that  a prosecuting  attorney 
may  file  an  information  in  the  nature  of 
quo  warranto,  ex  officio,  v/ithout  leave  of 
court,  * This  upon  the  principle 

that  when  he  acts  ex  officio,  he  is  exercis- 
ing the  discretion  which  the  State  has 
delegated  to  him,  and,  through  him,  the 
State  may  act  without  leave  of  court,  * ^ * 

”It  is  clear  that  if  the  prosecuting 
attorney  acts  at  all  ex  officio,  he  must 
act  for  and  in  behalf  of  the  State,  If  he 
has  power  to  act  for  the  State,  and  in- 
stitute proceedings  at  his  discretion. 
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as  we  tiiink  he  has,  then  it  follows 
that  proceedings  instituted  by  him  of  the 
character  in  <iuestlon  are  in  behalf  of 
the  State. 


at  page  455  the  court  says: 

"Our  conclusion  is  that  the  prosecuting 
attorney  was  authorized  by  law  to  in- 
stitute a suit  in  the  circuit  court  of 
Chariton  county  to  enjoin,  in  behalf  of 
the  State,  a public  nuisance,  * + 

In  Meadoi’  v.  Texas  County,  167  Mo,  EOl,  the  question 
arose  as  to  whether  the  County  should  compensate  the  prosecut- 
ing attorney  for  services  performed  by  him  in  appearing  and 
orally  arguing  a criminal  ease  in  the  appellate  court.  He 
contended  that  he  should  determine  vdien  it  was  necessary  for 
him  so  to  do,  and  the  county  court  contended  that  it  should 
determine  when  it  was  necessary  for  him  so  to  do.  At  page 
204  the  court  states: 

"This  statute  makes  it  the  duty  of  the 
prosecuting  attorney  to  represent  the  State 
in  all  criminal  cases  in  the  Court  of 
Appeals  from  his  county,  and  it  specifies 
that  in  the  performance  of  that  duty  he 
shall  oiake  and  cause  to  be  printed,  at 
the  expense  of  the  county  all  necessary 
abstracts  of  record  and  briefs.  Those 
duties  are  required  of  him  unconditionally. 

In  addition  to  those  absolute  duties,  the 
statute  fxirther  declares  that  ’if  necessary’ 
he  shall  appear  in  court  in  person,” 

At  page  205  the  court  says: 

"The  statute  does  not  make  either  the 
prosecuting  attorney  or  the  county  court 
the  sole  arbiter  of  tnat  matter.  The 
statute  says  he  should  go  if  necessary, 
and  shall  be  paid  a reasonable  fee  for  his 
services.  But  the  question  of  the  necessity 
and  that  of  the  quantum  meruit  are  open 
questions  of  fact  to  be  tried  on  the  evidence 
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by  the  court  which  is  to  pass  judgment 
on  the  claim  when  presented, 
lyaa  it  necessary  in  this  case  for  the 
prosecuting  attorney  to  attend  on  the 
Court  of  Appeals  in  person?  That  Eiust 
be  decided  by  the  triers  of  the  fact, 
like  any  other  question  of  fact  in  the 
case • ” 

In  State  ex  rel.  v,  Aurdeman,  185  ho.  App.  28,  the 
question  arose  as  to  whether  the  prosecuting  attorney  had 
authority  of  his  own  accord,  and  contrary  to  the  wishes  of 
the  county  judges,  to  dafena  the  county  judges  who  were  sued 
in  mandamus  to  require  the  county  court  to  consider  a dram- 
shop license.  Upon  the  return  made  of  the  judges  of  the 
county  court,  the  prosecuting  attorney  appeared  and  moved 
the  circuit  court  to  permit  him  to  assume  control  of  the 
defense  on  the  ground  that  it  was  a case  in  which  the  county 
was  interested,  and  therefore  the  statute  made  it  incumbent 
upon  him  to  do  so.  The  circuit  court  denied  this  motion,  as 
though  it  were  competent  for  the  county  judges  to  exclude  the 
prosecuting  attorney  Vidth  respect  to  the  matter  of  the  defense 
of  that  case  and  employ  other  counsel  to  control  and  manage  it. 
The  circuit  judge  declined  to  permit  the  prosecuting  attorney 
to  defend  the  case.  Thereupon  this  mandesnus  suit  was  in- 
stituted to  test  the  ruling  of  the  circuit  coiirt. 

The  St.  Louis  Court  of  Appeals  quotes  appi*ovingly 
from  Kansas  decisions  and  at  page  34  states  that  the  Supreme 
Court  of  Kansas,  construing  the  question  of  the  right  of  the 
county  commissioners  or  the  prosecuting  attorney  to  control 
the  case  in  court,  approvingly  quotes  from  the  case  of  Cloiigh 
& V/heat  V,  Hart',  8 Kan,  487,  494: 

"’The  county  attorney  is  elected  by  the 
people  of  the  county  and  for  the  county. 

Re  is  the  counsel  for  the  county,  and 
cannot  be  ^perssded  or  ignored  by  the 
county  commissioners.  His  retainer  find 
employment  is  from  higher  authoritjr  than 
the  county  co^mEissi oners.  The  employment 
of  a general  attorney  for  the  county  is 
not  by  the  law  put  into  the  hands  of  the 
eoxmty  commissioners,  but  is  put  into 
the  hands  of  the  people  themselves.  The 
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county  attorney  derives  his  authority 
from  as  high  a source  as  the  county 
coasuissioners  do  theirs,  and  it  ’.vould 
be  about  as  reasonable  to  say  that  the 
county  attorney  could  employ  another 
board  of  commissioners  lo  transact  the 
ordinary  business  of  the  county  as  it 
is  to  say  that  the  county  commissioners 
can  employ  another  attorney  to  transact 
the  ordinary  legal  business  of  the  county* 
Both  \'WDUld  be  absurd.  It  is  the  duty  of 
the  county  attorney  to  give  legal  advice 
to  the  county  commissioners,  and  not  theirs 
to  furnish  legal  advice  to  or  for  him.’” 

'"The  doctrine  of  that  case  was  affirmed 
in  Waters  v.  Trovillo,  47  Kan,  197,  27  Pac. 
Kep,  822,  and  has  never  been  cyaestioned, 
so  fai*  as  VTQ  have  been  able  to  ascertain. 
Other  courts  either  h-i^jte  and  approve  it, 
or  proceed  in  the  sfime  view  on  fundamental 
reasons.” 


At  page  38  the  court  says: 

"Therefore,  the  county  being  interested 
in  the  subject-taatter  of  the  mandamus  suit 
against  the  judges  of  the  county  court, 
the  statute  (Sec,  1006)  imposed  the  duty 
upon  the  prosecuting  attorney  to  control 
and  defend  that  case.  Kis  right  no  one 
can  dispute,  for  the  statute  pointedly 
prescribes  and  affixes  it  as  a duty  upon 
hira  in  all  cases  in  which  the  county  is 
interested,  and  this,  too,  in  addition  to 
the  duties  affixed  by  the  prior  section 
(1007)  where  the  suit  is  against  the  county.” 

At  page  41  the  court  says; 

"Obviously,  if  it  be  the  official  duty  of 
the  prosecuting  attorney  under  the  statute 
to  thus  appear,  and  one  which  he  is  sworn 
to  perform,  then  its  performance  on  his 
part  cannot  depend  upon  the  consent  of  the 
respondent  county  officer  in  the  mandamus. 
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and  such  county  officer  should  not  be 
permitted  to  defeat  tii©  prosecuting 
attorney  in  the  performance  of  his 
official  duty  by  withholding  consent 
to  put  the  interests  of  the  county  for- 
ward in  his  return.” 

At  page  45  is  this: 

"Therefore,  It  appearing  that  it  is 
the  clear  legal  right  of  the  prosecuting 
attorney  to  appear  in  and  to  control, 
manage , and  defend  the  raandaiaus  suit 
pending  **'  against  the  judges  of  the 
county  court  as  such,  the  alternative 
writ  of  mandamus  will  be  * made 
pereBptory.” 

That  case  was  certified  to  the  Hupreme  Court  because 
of  a dissenting  opinion  filed  by  Judge  Heynolds,  but  the  records 
of  the  Supreme  Court  show  no  further  opinion  written  on  it,  but 
it  was  dismissed  in  the  Supreme  Court,  perhaps  because  time  had 
made  the  further  prosecution  of  the  suit  unnecessary,  so  it 
would  seem  that  the  decision  in  this  case  is  the  lem  with 
reference  to  the  rights  and  authority  of  the  prosecuting  attorney 
of  Shelby  County  as  to  who  controls  the  1 tigation. 

In  the  iiurdeman  case,  the  court  at  page  32  said: 

’’Under  the  statutes  both  the  judges  of 
the  county  court  and  the  prosecuting 
attorney  are  elected  by  the  people  of 
the  county  and  with  a view  of  serving 
its  inhabitants  in  the  discharge  of  the 
duties  annexed  by  law  to  the  respective 
offices  of  county  court  and  prosecuting 
attorney.  The  office  of  the  county  court 
and  of  the  prosecuting  attorney  are,  of 
course,  separate  toid  independent  and 
neither  is  necessarily  subservient  to  the 
other.  The  county  court  consists  of  three 
judges,  elected  by  the  people,  but  its 
members  are  not  reduired  to  be  learned  in 
the  law,  while  one  of  the  CiUaliflcations 
prescribed  for  the  prosecuting  attorney 
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is  that  he  shall  be  so  learned*  By 
statute,  certain  judicial  duties  and 
certain  other  ministerial  and  administra- 
tive duties  are  committed  to  the  county 
court,  while  other  statutes  ccanriiit  cer- 
tain duties  which  appertain  to  the  pro- 
fession of  a lawyer  to  the  prosecuting 
attorney  as  the  law  officer  of  the 
county.” 

It  will  be  noted  that  not  only  do  the  decisions  of 
the  courts  hold  that  the  prosecuting  attpriMy  is  the  person 
to  determine  the  course  of  litigation,  but  other  significant 
facts,  than  those  referred  to  as  stated  above  in  the  decided 
cases,  appear  from  the  statutes  conferring  authority  upon 
the  county  court  end  upon  the  prosecuting  attorney. 

Section  11318  puts  the  duty  upon  the  prosecuting 
attorney  to  represent  the  coxinty,  except  where  the  proviso 
empowers  the  county  court,  in  matters  having  to  do  v’ith  swamp 
or  overflowed  lands,  to  employ  other  attorneys  than  the 
prosecuting  attorney  in  handling  the  last  mentioned  litiga- 
tion. The  fact  that  the  Legislature  saw  fit  to  specifically 
mention  and  give  authority  to  the  county  court  in  this  last 
matter  is  significant  as  indicating  that  the  county  court 
is  confined  to  the  limits  of  the  statute  as  to  the  duties 
to  be  performed  by  the  prosecuting  attorney. 

Section  11316  is  the  source  of  authority  of  the 
prosecuting  attorney  to  act  as  such  prosecuting  officer  in 
criminal  cases. 

iVe  have  never  heard  of  a,  county  court  attempting  to 
assume  the  authority  to  control  the  procedure  to  be  followed 
in  the  prosecution  of  a criminal  case.  The  same  statute  that 
authorizes  the  prosecuting  attorney  to  so  institute  and  con- 
trol the  conduct  of  criBiinal  actions  gives  him  the  same 
authority  with  reference  to  the  conduct  of  civil  actions. 

It  says  (Sec,  11316),  "The  prosecuting  attorneys  shall  ccgtimence 
and  prosecute  all  civil  and  criminal  actions  * ^ * in  which  the 
county  or  state  may  be  concerned,”  The  statute  makes  no  dis- 
tinction in  the  authority  of  the  prosecuting  attorney,  depend- 
ing on  whether  it  be  a civil  or  a criminal  action.  The 
statute  does  not  merely  say  he  shall  file  the  suit.  It  says 
he  shall  ”prosecute  or  defend,  as  the  case  may  require,”  both 
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civil  and  crisiinal  actions.  His  authority  to  prosecute  an 
action  includes  his  authority  to  exercise  his  judgment  as  a 
lawyer  as  to  the  course  that  shall  be  pursued. 

The  object  to  be  sought  in  the  prosecution  of  a 
criminal  action  Is  the  conviction  of  the  defendant,  in  order 
that  the  defendant  may  be  made  to  realize  that  he  has  trans- 
gressed the  rules  of  society  as  laid  down  either  by  the 
common  law  or  by  statute,  to  the  end  that  he  and  others  may 
be  more  careful  against  such  transgressions  in  the  future, 
and  that  he  be  pimished  for  such  violation.  The  object 
sought  in  the  prosecution  of  the  usual  civil  lawsuit  is  the 
recovery  of  property.  Heithsr  of  these  objectives  can  be 
accomplished  except  by  procedure  along  well  recognized  lines 
that  are  hnown,  not  by  laymen,  but  by  lawyers  who  have 
devoted  their  time  and  efforts  to  the  acquisition  of  knowledge 
of  the  law,  and  who  have  especially  equipped  thomselves  to 
apply  given  facts  to  given  rules  of  law  and  determine  from 
a scientific  and  a professional  viewpoint  the  ultimate  result 
of  the  litigation  through  the  courts.  That  result  cannot  be 
accurately  or  scientifically  measured  by  laymen. 

It  seems  to  the  writer  that  there  would  be  just  as 
much  reason  to  say  that  the  county  court,  consisting  of  lay- 
men, tinskilled  in  the  law,  should  have  the' right  to  determine 
the  method  of  putting  on  evidence  in  the  conduct  of  the  law- 
suit in  the  trial  court,  or  v/hat  witnesses  shall  be  subpoenaed, 
or  what  argtiment  shall  be  made  to  the  jury,  or  what  shall  be 
embodied  in  the  motion  for  new  trial,  as  for  the  county  court, 
composed  of  laymen,  to  determine  that  the  suit  Instituted  and 
tried  by  the  prosecuting  attorney  in  the  trial  court  should 
not  be  appealed. 

By  the  same  construction  and  line  of  reasoning  which 
leads  to  the  result  that  this  statute  authorizes  the  prosecut- 
ing attorney  to  control  the  conduct  of  the  criminal  litigation, 
he  is  authorized  to  control  the  conduct  of  the  civil  litiga- 
tion. 


In  the  Lamb  case,  supra,  it  is  held  that  the  prosecuting 
attorney  had  the  power  to  act  for  the  State  and  institute  a 
lawsuit.  In  that  ease  he  exercised  his  own  judgment  as  a 
lawyer  as  to  whether  such  action  should  be  prosecuted.  He  did 
not  go  to  any  other  official  to  get  instructions  as  to  such 
litigation.  The  highest  court  of  this  state,  en  banc,  held 
that  he  had  that  authority  because  the  statute  conferred  upon 
him  that  duty  to  act  for  the  State. 
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In  the  Meador  case  the  statute  was  again  followed. 

The  statute  there  said  that  "if  necessary"  the  prosecuting 
attorney  should  appear  in  the  Coui't  of  Appeals  in  person. 

Tiie  Supreme  Court  of  this  state  held  in  that  case  that  the 
county  court  did  not  have  authority  to  determine  that  he 
should  not  attend  the  Court  of  Appeals,  but  that  if  it  was 
necessary,  all  of  the  facts  and  conditions  surrounding  the 
case  considered,  that  he  appear  in  said  court,  then  he  should 
do  so  regardless  of  whether  the  county  court  wanted  hira  to, 
or  instructed  him  to,  or  instructed  hira  not  to. 

In  the  Wurdeman  case  the  statute  again  was  followed 
and  the  law  in  the  appellate  court  was  declared  to  be  that 
the  prosecuting  attorney  receives  his  mandate  and  instruc- 
tions, not  from  the  county  court,  but  from  the  statute,  and 
that  the  statute  making  it  his  duty  to  defend  the  litigation 
gave  him  the  authority  to  appear  in  the  circuit  court  and 
conduct  that  defense,  and  that  the  circuit  court  had  no 
authority  to  deny  him  that  right.  In  that  case  both  the 
county  court  and  the  circuit  court  attempted  to  deny  the 
prosecuting  attorney  the  right  to  so  appear  and  defend  the 
litigation,  but  the  appellate  court  held  they  'mve  wrong  and 
that  he  had  the  right  to  appear  and  defend  the  litigation 
notwithstanding  their  attempted  denial  thereof. 

That  there  may  be  no  misunderstanding  as  to  the 
relevancy  to  this  opinion  of  the  c se  of  State  ex  rel,  Buchanan 
County  V.  Fulks,  296  Mo,  614,  we  mention  that  case,  which  dis- 
cusses the  authority  of  the  county  court  to  employ  private 
counsel  to  institute  civil  litigation  on  the  part  of  the  county 
where  the  prosecuting  attorney  has  declined  to  act  on  matters 
vitally  affecting  the  county  welfare.  There  the  county  would 
|i£L7e  lost  substantial  revenues  by  the  running  of  the  statute 
of  limitations  If  suit  had  not  been  filed  on  the  day  it  was 
filed.  The  county  court  had  diz*ected  the  prosecuting  attorney 
to  file  such  suit  and  he  had  declined  to  act.  Thereupon  they 
employed  other  counsel  who  did  institute  the  lai^suit  and  did 
recover  for  the  county  a substantial  sum-  of  money.  It  was  con- 
tended on  appeal  that  the  Judgment  should  be  reversed  and  the 
county  denied  the  money  that  was  justly  due  it  because  the 
lawyers  who  prosecuted  the  suit  for  and  on  behalf  of  the  county 
were  not  lawfully  employed  by  the  county.  The  Supr^e  Court 
held  that  where  the  county  had  a just  claim  that  was  about  to 
be  barred  by  the  statute  of  limitations,  and  the  county  court 
had  Instructed  the  prosecuting  attorney  to  file  the  lawsuit 
and  he  had  declined,  and  thereupon  the  county  employed  private 
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coiinsel,  who  successfully  prosecuted  the  litigation  and 
recovered  in  the  trial  court  the  money  for  the  county,  that 
the  jud^xent  in  favor  of  the  county  would  not  be  reversed, 
but  that  the  county  had  the  authority  to  employ  such  other 
counsel  in  the  emergency  in  order  to  save  the  county* s property 
rights  which  v/ould  have  been  lost  if  such  action  had  not  been 
taken.  In  that  case,  however,  there  was  no  effort  on  the  part 
of  the  county  court  to  control  the  litigation.  Their  action 
was  merely  in  instituting  the  litigation.  The  court  on  appeal, 
as  we  read  that  opinion,  merely  held  that  the  prosecuting 
attorney  could  not  ignore  the  rights  of  his  client,  the  county, 
and  thereby  deprive  the  county  of  the  recovery  of  its  just 
deserts. 

It  appears  that  the  county  is  entitled  to  the  double 
protection,  that  Is,  the  prosecuting  attorney,  being  the  legal 
adviser  of  the  county  and  invested  v/ith  the  statutory  duty  of 
prosecuting  and  defending  both  civil  and  criminal  litigation  on 
behalf  of  the  county  or  state,  has  authority  to  institute  such 
litigation.  It  also  appears  by  the  Fulks  case  that  the  county 
has  the  additional  powsr,  when  the  prosecuting  attorney  declines 
to  act,  to  employ  other  counsel  to  prosecute  litigation  for  the 
county,  where  such  other  counsel,  exercising  their  judgjaent  as 
lawyers,  believe  the  county  has  a meritorious  case  and  success- 
fully try  it  and  recover  judgment  for  the  county  for  the  money. 
If,  however,  this  private  counsel  had  been  unsuccessful  in 
recovering  for  the  county,  perhaps  a different  conclusion  might 
have  been  reached  by  the  appellate  court. 

The  facts  in  the  Instant  case  are  essentially  different 
from  the  facts  in  the  Fulks  case,  and  we  do  not  regard  the  Fulks 
case  as  militating  against  the  viev/s  herein  expressed. 

The  county  court,  not  being  learned  in  the  law,  would 
not  be  acting  in  a becoming  way  if  they  v/ould  assume  to  deteimine 
and  evaluate  the  worth  or  merit  of  a lawsuit  that  has  been 
prosecuted  in  the  circuit  court.  If  the  county  court  could  do 
that,  then  on  the  same  line  of  reasoning  the  county  court  would 
have  authority  to  determine  the  course  of  conduct  of  that  trial 
in  the  circuit  court.  Vlho  would  contend  that  the  county  court 
should  write  the  motion  for  nev;  trial  or  make  objections  and 
assign  the  reasons  therefor  to  the  introduction  of  evidence,  or 
determine  what  facts  should  be  proven,  or  what  witnesses  should 
be  subpoenaed?  nnd  yet  if  the  county  court  has  authority  to 
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control  tii©  course  ol  tiie  litigation  in  one  respect,  it  must 
have  authority  to  deteimsine  and  control  the  litigation  in  its 
other  respects.  In  such  a case  there  would  b©  no  place  for  a 
lawyer.  In  such  a case  the  Legislature  would  not  have  enacted 
the  statute  saying  the  county  court  should  be  invested  with 
certain  other  duties  and  the  statute  defining  the  duties  of  the 
prosecuting  attorney  to  be  to  prosecute  and  defend  criminal  and 
civil  litigation  for  the  county. 

The  statutes  do  not  contemplate  that  the  county  court 
shall  be  learned  in  tiie  law,  nor  that  they  knovir  the  vital  things 
affecting  the  merits  of  litigation.  The  statute  places  that 
duty  on  the  prosecuting  attorney.  He  must-be  a lawyer.  The 
reason  why  he  must  be  a lav';yer  is  that  the  evaluation  of  a law- 
suit, in  order  that  the  object  of  it  be  attained,  can  be  better 
reckoned  with,  summed  up  and  determined  by  a lav^yer  than  by  a 
layman.  As  was  said  in  the  thirderaan  case, 

■"Obviously,  if  it  be  the  official  duty 
of  the  prosecuting  attorney  under  the 
statute  to  thus  appear,  and  one  which 
he  is  sworn  to  perform,  then  its  per- 
formance on  his  part  cannot  depend  upon 
the  consent  of  the  respondent  county 
officer  in  the  mandamus,  and  such  county 
officer  should  not  be  permitted  to  defeat 
the  prosecuting  attorney  in  the-  performance 
of  his  official  duty  by  withholding  consent 
to  put  the  interests  of  the  county  for- 
ward  * 

So  it  would  appear  in  the  instant  case  that  the  county 
court  "should  not  be  permitted  to  defeat  the  prosecuting  at- 
torney in  the  performance  of  his  official  duty  by  withholding 
consent  to  put  the  Interests  of  the  county  forward."  It  is 
the  duty  of  the  county  court,  of  course,  to  faithfully  represent 
the  public.  Their  first  and  only  allegiance  is  to  the  public. 
That  duty  comprehends  that  every  reasonable  effort  shall  be  made 
in  order  to  recover  for  tiie  coimty  all  moneys  Dhat  are  due  the 
county.  In  so  doing  the  county  court  should  not  be  deterred  by 
any  thought  of  private  gain  by  private  individuals,  nor  favors, 
nor  political  advantage  or  disadvantage.  If  it  is  necessary 
to  Institute  litigation  for  the  recovery  thereof,  the  prosecuting 
attorney,  elected  by  the  people  to  represent  the  county  in  a 
legal  way  and  to  prosecute  its  civil  as  well  as  criminal  lltiga- 
tipn,  is  the  proper  person  to  determine  what  steps  are  reasonably 
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necessary  to  be  taken  in  order  that  the  rights  of  the  county 
may  be  preserved.  The  people  elect  both,  and  the  prosecuting 
attojmey  receives  his  mandate  and  authority  direct  from  the 
people  and  not  from  the  county  court.  > 


GuHGLUSIOH. 


It  is  our  opinion  tiiat  the  prosecuting  attorney,  having 
instituted  a lawsuit  foz’  and  on  behalf  of  the  county,  has 
authority  to  control  tiie  further  disposition  of  that  lawsuit, 
at  least  to  the  extent  of  deteriiiining  whether  the  case  should 
be  appealed,  and  has  authority  to  contract  the  debts  on  behalf 
of  the  county  reasonably  xiecessary  in  such  further  disposition 
of  the  lav/suit,  and  that  if  in  his  opinion  the  case  should  be 
appealed,  he  has  authority  to  order  the  transcript  of  the 
evidence  from  the  official  court  reporter,  and  that  the  county 
court  is  obligated  to  pay  for  the  same  and  may  not  laxvfully 
refuse  to  pay  for  the  same , and  if  they  do  refuse  that  they 
may  be  required  by  mandamus  proceedings  to  pay  said  bill. 


Yours  very  truly. 


APPHOViili) : 


Ddii.Kli  laTSOW, 

Assistant  attorney  General. 


J . ill.  TAYXiOh , 

(Acting)  Attorney  General. 
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APPROPRIAa-^OW: 

BOARD  OP  PHARMACY: 
IIWESTJGATIHG  COMMITTEE; 
EXPENSES  OP,  HOW  PAID; 


Ezpenaea  o±  investigating 
committee  . of  board , of:  pharmacy 
should  be  paid  out  of  apprppria- 
tion  to  the  Governor  for  that 
purpose  under  Laws  of  Missouri, 
1927  , f ound  a t page  17  , 


June  2,  1938 


Mr.  Gharlea  R,  Bohrer,  Secretary 
Missouri  Board  of  Pharmacy, 

West  Plains,  Missouri, 

Dear  Sir: 

This  la  In  response  to  yours  of  May  30,  1938,  where- 
in you  request  an  opinion  from  this  department  as  to  the 
manner  of  the  payment  of  the  expenses  of  a special  investi- 
gating committee  appointed  hy  your  board,  at  the  direction 
of  the  Governor,  which  committee  was  appointed  for  the 
purpose  of  making  an.  investigation  of  charges  of  Irregularities 
which  were  alleged  to  have  occurred  during  an  examination 
held  by  the  board  of  pharmacy. 

We  note  from  the  enclosures  with  your  request  that 
the  board  received  the  following  letter: 

"After  our  conference  today,  you  are 
hereby  requested  to  appoint  an  In- 
vestigating Committee  from  the  member- 
ship of  your  Board  of  Pharmacy  to 
thoroughly  investigate  cdiarges  of 
irregularities  during  an  examination 
recently  held  by  your  Board  in  St. 

Louis. 

You  will  please  hold  this  investi- 
, gation  at  the  earliest  practicable 

date,  and  make  a ccmiplete  written 
report  of  your  findings,  together 
with  the  Board *s  recommendations 
as  to  what  action  should  be  taken 
in  the  premises. 


F I L E D 


Mr,  Charles  R,  Bohrer 
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I have  consulted  the  Attorney  General 
regarding  this  matter,  and  he  approves 
of  this  procedure," 

Pursuant  to  that  letter  an  investigating  committee 
was  appointed  hy  your  hoard  and  you  are  now  seeking  in- 
formation as  to  how  the  expenses  Incurred  by  this  committee 
in  making  the  investigation  may  be  paid. 

Section  13151c,  page  231,  Laws  of  Missouri,  1937, 
provides  in  part  as  follows: 

"■5<-  4;-  * All  fees  collected  by  the 

secretary  for  the  examination  of  pharma- 
cists and  for  the  issuing  of  the  permits 
authorised  by  this  chapter,  and  for  the 
renewal  of  certificates  of  registration 
and  permits,  and  all  other  fimds  collect- 
ed by  the  Secretary  of  the  Board  of  Phar- 
macy under  this  chapter  shall  by  him  be 
paid  into  the  State  Treasury  monthly, 
and  shall  be  placed  to  the  credit  of  a 
fund  for  the  use  of  the  Board  of  Pharmacy, 

The  compensation  and  expenses  of  the 
Secretary,  Assistant  Secretaries,  Clerks 
in  office,  and  the  members  of  the  Board 
of  Pharmacy,  and  all  expenses  Incurred 
by  the  Board  in  carrying  into  execution 
the  provisions  of  this  Chapter,  shall  be 
paid  out  of  said  fiand  upon  the  warrant 
of  the  auditor  of  state,  issued  upon 
requisition,  signed  by  the  President  and 
Secretary  of  the  Board," 

The  investigation  for  which  the  ccanmittee  was  appoint 
ed  was  for  ttie  purpose  of  determining  whether  or  not  there 
had  been  irregularities  in  a pharmaceutical  examination  held 
by  the  board  in  St,  Louis,  and  from  a reading  of  the  fore- 
going Section  13151c,  supra,  it  does  not  appear  that  the 
expenses  of  such  investigation  can  be  taken  from  the  earn- 
ings and  funds  of  the  board  of  pharmacy. 

The  1937  appropriation  to  the  board  of  pharmacy  con- 
tains the  following  items: 
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"A.  Personal  Service: 

Salaries,  wages  and  per  diem  of  the 
Board  Members,  secretary,  attorney 
and  clerk. ♦ |>9,000,00 

D.  Operation: 

General  expense:  including  oouffiiuni- 
catlon,  printing  and  binding,  trans- 
portation, travel  and  other  general 
expense,  material  and  supplies:  in- 
cluding stationery  and  office  supplies, 
light,  heat,  water  and  power  supplies. 

Insurance  and  premiums  on  bonds ..... 

|8, 000.00.” 

It  is  evident  from  this  appropriation  act  that  the 
lawmakers  did  not  provide  for  the  payment  of  the  expenses 
of  the  investigating  committee  to  be  paid  out  of  the  funds 
appropriated  to  the  board  of  pharmacy. 

Section  43,  article  IV  of  the  Constitution  of  Missouri 
provides  as  follows: 

”A11  revenue  collected  and  moneys 
received  by  the  State  from  any  source 
whatsoever  shall  go  into  the  treasury, 
and  the  General  Assembly  shall  have 
no  power  to  divert  the  same,  or  to 
permit  money  to  be  drawn  frcan  the 
treasury,  except  in  pursuance  of  regu- 
lar appropriations  made  by  law.  "-if  ■«- 

In  the  case  of  State  ex  rel.  Kessler  v.  Hackmann, 

304  Mo.  468,  the  court  said: 

”0n  the  other  hand,  this  court  has 
held  that  a fund,  raised  by  an  act 
for  a special  purpose,  could  not  be 
paid  out  of  the  State  Treasury 
except  upon  an  appropriation  by  an 
act  of  the  Legislature.  (State  ex 
rel.  Fath  v.  Henderson,  160  Mo.  190, 
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l.c.  214;  State  ex  rel.  v,  Gordon, 

236  Mo.  142,  l.c.  168.)  In  the 
case  last  cited  the  oo\art  had  under 
consideration  a fund  for  the  support 
and  maintenance  of  the  Game  Depart- 
ment, It  was  held  that  the  creation 
of  a special  fiind  is  not  a continuing 
appropriation  of  the  fund,  or  of  any 
part  of  it,  to  pay  accounts  drawn 
against  it*  That  the  creation  of  the 
fund  is  one  thing,  and  the  appropriation 
of  money  to  pay  accounts  against  the 
fund  is  qvilte  another  thing.  The  lang- 
uage of  the  Constitution  is  unequivocal; 
it  requires  an  appropriation  before  pay- 
ment of  money  received  by  the  State  *from 
any  source  v/hatsoevei’.  * The  money  col- 
lected  by  the  board  its  re  cei ved  by  the 
State;  it  goes  into  the  State  Treasury. 

To  make  it  more  specific,  the  require- 
ment that  an  appropriation  by  the  Legis- 
lature will  be  necessary  before  money 
can  be  paid  out  of  the  treasury  of  the 
State,  it  is  applied,  not  only  to  state 
funds,  but  to  *any  of  the  funds  under 
its  management,*  ^ 

We  have  cited  the  constitutional  provisions  and  the 
Hackmann  case  for  the  purpose  of  sustaining  our  views  that 
the  fees  collected  by  the  board  of  pharmacy  can  only  be 
paid  out  under  an  appropriation  bill  passed  by  the  legis- 
lature • 


Investigation  of  irregularities  in  the  conduct  of 
an  examination  held  by  the  board  of  pharmacy  do  not  appear 
to  have  been  authorized  by  chapter  94,  R.S.  Mo,  1929,  which 
relates  to  the  board  of  pharmacy,  etc.  As  the  board  is 
created  by  statute,  its  powers  and  duties  are  limited 
thereby,  Ther j act  does  not  authorize  the  board  of 
pharmacy  to  expend  any  moneys  for  the  investigations  such 
as  were  held  pursuant  to  the  order  from  the  Governor  by 
his  letter  dated  May  18,  1937. 

At  page  17,  Laws  of  Missouri,  1937,  we  find  that 
the  Legislature  made  the  following  appropriation  for  the 
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biennial  period  of  1937  and  1938 t 

"A.  Personal  Services 

The  i»y  of  stenographers  and  special 
enqployees,  investigators,  aecoimtants, 
attorneys  and  other  employees  whom  the 
Governor  may  deem  necessary  to  make 
investigations,  and  to  procure  Infor-- 
matlon  respecting  the  conduct  or  oper- 
ation of  any  departisaent,  board,  bureau, 
or  commission  or  other  agency  of  the 
State  government,  and  to  enforce  any 
law,  the  enforcement  of  lirtiiGh  is  not 
otherwise  provided  for,  at  such  com-  • 
pensation  as  may  be  agreed  upon  by  tiie 
Governor  and  the  persons  who  may  be 
by  him  employed,  to  pay  the  salary  of 
the  Lieutenant-Governor  when  acting  for 
the  Governor,  and  to  pay  janitors|  and 
for  these  purposes  there  is  hereby  appro- 
priated the  sum  of  36,000*00” 

It  is  quite  apparent  from  the  above  appropriation 
act  that  the  lawmakers  Intended  that  the  expenses  incurred 
in  investigations  of  boards  and  biireaus  be  taken  from  this 
fund.  It  includes  the  charges  for  the  investigating 
committee  and  stenographer* s expenses  and/or  any  other 
expenses  in  connection  with  the  Investigation  whl<di  the 
Governor  may  deem  necessary  and  proper. 

C05CLUSI0N 

It  is,  therefore,  the  opinion  of  "tiiis  department  that 
if  the  Governor  doeims  that  it  was  necessary  aixd  proper  to 
employ  the  stenographers,  and  the  investigating  conEiittee  to 
make  the  investigation  as  directed  by  his  letter  of  May  18, 
1937,  to  the  board,  then  the  expense  of  3u<da  investigation 
after  being  approved  by  the  Governor  should  be  paid  out  of 
the  appropriation  jrs  made  by  the  legislature  at  page  17, 
Laws  of  Missouri,  1937,  and  hereinabove  referred  to. 

We  are  returning  to  you  all  letters  and  copies  which 
you  enclosed  with  your  request. 

APPROVED!  Respectfully  submitted, 

TYRE  w.  Burton 

Assistant  Attorney  General 


J.E.  TAYLOR 

(Acting)  Attorney  General 

TVffiiDA 
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CONSERVATION  COMMISSION  - Authorized  to  spend  purchase  money 
on  Big  Oak  Tree  State  Park» 


June  21,  1938* 


Honoraole  I.  T*  Bode,  Director 
State  rark  Board 
Jeffereon  City,  idlssovirl 


Dear  Sir  t 


\ve  acknotfled^e  your  letter  of  June  16th,  rhlch 
reads  as  follows} 

"Reference  is  i.rade  to  the  purchase  of 
Hlg  Oak  Tree  State  ifark  In  Mississippi 
County. 

"The  question  has  arisen  concerning  the 
authority  of  the  Conservation  Conmisslon 
to  disburse  money  for  land  for  the  bene- 
fit of  the  State  Jtark  Board.  I am 
asked  to  obtain  an  opinion  on  this 
precise  condition. 

"I  have  a letter  of  April  7 from  Kr. 

Sarny ers  to  Mr.  :Liode,  in  which  it  is 
stated  that  the  Conservation  Commis- 
sion has  the  power  to  pay  for  a part 
of  this  land,  however,  I am  asked  to 
obtain  this  additional  opinion. 

"There  appears  to  oe  no  doubt  that  the 
Conservation  Corariisslon  has  authority 
to  pay  for  land  for  the  benefit  of  the 
Corjrj-sslon,  but  a doubt  concerning  the 
authority  of  the  Conservation  Commis- 
sion to  pay  for  land  for  the  benefit 
of  the  State  Park  Board." 


I am  informed  that  this  land,  identified  as  Big 
Oak  Tree  StaJje  Park,  was  contracted  for  on  v8, 000.00 
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consideration,  one-third  to  he  paid  by  Hr*  Babler,  one- 
third  to  be  paid  out  of  the  Idlsscurl*  State  Park  board 
ap>>roprlatlon,  and  one-third  to  oe  paid  by  the  Missouri 
Conservation  Commission.  The  1937  Laas,  page  169,  shows 
^10,360.00  appropriated  for  the  purchase  of  lands  for 
park  ptirposes,  said  money  appropriated  tc  the  State  Perk 
Board. 

Missouri  Laws  1937,  page  520,  creates  the  State 
Park  Board  and  provides  in  part: 

"The  State  Perk  Board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property  neces- 
sary, useful  or  convenient  for  the  use  of 
said  Park  Board  or  the  ejcercise  of  its 
powers  hereunder  necessary  for  the 
recreation  of  the  people  of  the  State 
of  I'llssourl.  **  " 


Misso\u*l  Laws  1937,  page  115,  shows  that  t750,000 
was  appropriated  to  the  Conservation  Commission  to  carry 
out  the  provisions  of  constitutional  amendment 

idissourl  Laws  1937,  page  614,  sets  out  the  consti- 
tutional amendment  #4  creating  the  Conservation  Commission 
end  reads  in  parti 

"The  control,  management,  restoration, 
conservation  and  regulation  of  the 
bird,  fish,  game,  forestry,  and  all 
wild  life  resources  of  the  State,  in- 
cluding hatcheries,  sanctuaries,  refuges, 
reservations  and  all  other  property  now 
owned  or  used  for  said  purposes  or 
hereafter  acquired  for  said  p\irposes 
and  the  acquisition  and  establishment 
of  the  same,  and  the  administration  of 
the  laws  now  or  hereafter  pertaining 
thereto,  shall  be  vested  in  a comir.is- 
sion  to  be  known  as  the  Conservation 
Comnlsslon,  <hhk* 
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"Said  Coraclssion  shall  have  the  power 
to  acquire  by  purchase,  gift,  eminent 
domain,  or  otherT?lse,  all  property 
necessary,  useful  or  convenient  for 
the  use  of  the  Comr lesion,  or  the 
exercise  of  any  of  Its  powers  hereunder, 
and  In  the  event  the  right  of  eminent 
domain  Is  exercised.  It  shall  be  exer- 
cised In  the  same  manner  as  now  or 
hereafter  provided  for  the  exercise 
of  eminent  domain  by  the  State  Highway 
Commission* 

"The  fees,  monies,  or  funds  arising  from 
the  operation  and  transactions  of  said 
Commission  and  from  the  application 
and  the  adonis tration  of  the  laws 
and  regulations  pertaining  to  the 
bird,  fish,  game,  forestry  and  wild 
life  resources  of  the  State  and  ftom 
the  sale  of  property  used  for  said 
purposes,  shall  be  expended  and  used 
by  said  Commission  for  the  control, 
manager. ent,  restoration,  conservation 
and  regulation  of  the  bird,  fish, 
game,  forestry  and  wild  life  resources 
of  the  State,  Including  the  purchase 
or  other  acquisition  of  property  for 
said  purposes,  and  for  the  administra- 
tion of  the  laws  pertaining  thereto 
and  for  no  other  pirpose*" 


CONCLUSION 


The  big  Oak  ^ree  State  kark  deed,  as  tendered, 
will  place  the  title  In  the  "State  of  klsscurl,  for  the 
use  and  benefit  of  the  State  Park  Board*" 

In  our  opinion,  this  deed  complies  with  the  ap- 
propriation and  the  law,  su^j?a,  as  far  as  the  State  Park 
Board  Is  concerned*  The  State  Park  Board  Is  authorized  to 
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purehAse  eeid  property,  aTter  a finding  of  record  on 
their  nlnutea  that,  said  property  is  xieceaeazy^,  useful 
or  convenient  for  the  use  of  the  State  ?ark  Board* 

Not  one  word  of  the  constitutional  eatendiBent 
restraixis  the  Conservation  Connission  to  ^pend  Boney 
only  on  the  pwohaae  of  land  in  its  own  name*  The  ap- 
propriation act,  supra,  appropriates  anney  to  the  Con- 
servation Coiixlssion  to  carry  out  provisions  of  the 
constitutional  amendment*  The  constitutioxial  smendsMnt 
gives  the  Conservation  CoBuission  control  over  all  State 
property  in  this  State  vhlch  is  acquired  for  the  purpose 
of  conservation  of  fish,  game,  forestry  and  wild  life 
resources  of  the  State* 

The  Big  Oak  Tree  State  Park  in  Hiseissippi  County, 
with  title  in  the  "State  of  Missouri,  for  the  use  and 
benefit  of  the  State  Park  Board,"  la  acqvdLred  for  the 
purpose  of  conservation  of  fish,  game,  forestry  andilld 
life  resources  of  the  State*  That  being  true,  we  are 
of  the  opinion  that  the  Conservation  Comnission  is  autho- 
rised to  acquire  by  purchase  or  gift  said  property  after 
a finding  of  record  on  their  minutes  that  said  acquisition 
is  tteoeasax*y,  useful  or  convenient  for  the  use  of  the 
CoBiTiiasion* 

In  an  official  opinion  from  this  department  dated 
July  9,  1937  to  Honorable  Mfilbtir  C*  Buford,  this  depart- 
ment held:  "in  state  parks  containing  both  wild  life  re- 
sources and  recreational  areaa  the  wild  life  resoixroes 
contained  In  said  parka,  incliidix^  game,  fish,  birds, 
hatcheries,  sanctuaries,  refuges  and  reservations,  are 
under  the  control  end  managesient  of  the  Conservation  Com- 
mission, and  the  recreational  areas  contained  In  said  parks, 
iricludlnH  cabins,  picnic  grounds,  swimriing  pools  and 
beaches,  coneeasions,  etc*  are  under  the  control  and 
management  of  the  State  Park  Board*" 


In  our  opinion,  this  tendered  deed  complies  with 
the  appropriation  and  Constitution,  stipra,  so  far  as  the 
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Conserration  Connlaaion  la  oonoerned^  azkd  aald  Conaerva- 
t!on  Conmlaaion  baa  full  cone tl tut ional  authority  to 
ape^  Ita  funda  puratiant  to  the  deed  aa  tendered* 


Reapectfully  aubnitted 


UK.  ORR  SAWYERS 
Aasiatant  Attorney  General 


AFi'ROVEDi 


TrmmsR 

(Acting)  Attorney  General 


WOStFE 


TAXATION  AND  REVENUE:  (1)  Park  superintendents  who  operate 

concessions  in  state  parks  with  per- 
mission of  the  State  Park  Board  must  collect  sales  tax.  (2)  State 
Park  Board  charging  camp  fees  in  state  parks  for  reimbursement  of 
wood  used  by  campers  is  not  liable  for  sales  tax. 


July  8,  1938 


Honorable  I.  T.  Bode 
Director,  State  Park  Board 
Jefferson  City,  Missouri 

Dear  Mr.  Bode: 


FILED 

/d 


We  desire  to  acknowledge  your  request  for  an  opinion  of 
July  1st,  which  is  as  follows: 

"In  several  of  the  parks  we  have  Conces- 
sionaires who  are  state  employees  and  who 
operate  their  concessions  on  a percentage 
basis,  that  is,  the  Concessionaire  provides 
the  operating  capital  and  returns  a per- 
centage of  the  net  profit  to  the  state. 


"The  question  is,  should  these  park  Super- 
intendents who  operate  concessions  in  this 
manner  collect  sales  tax?  It  has  been  sug- 
gested that  since  the  state  participates  in 
the  net  profit  of  the  concessions,  that 
they  are  state-operated  and  that  a sales 
tax  should  not  be  charged.  Actually,  we 
are  collecting  sales  tax  and  would  like  to 
know  if  we  are  proceeding  in  the  proper  man- 
ner. 


"We  have  other  concessions  which  are  let  for 
a cash  consideration  and  in  these  instances 
the  Concessionaires  are  paying  a sales  tax 
the  same  as  any  other  merchant.  The  matter 
of  collecting  a sales  tax  on  a camp  fee  has 
arisen.  In  this  case  we  are  not  collecting 
sales  tax.  'You  will  recall  that  the  camp 
fee  which  is  charged  in  the  parks  is  25^  per 
day  and  was  set  up  for  the  purpose  of  reim- 
bursing the  state  for  wood  used  by  campers. 
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This  money  goes  back  into  the  general  reve- 
nue but  actually  the  amount  received  does 
not  reimburse  the  state  for  the  cost  of  the 
wood  which  is  used  by  ccimpers.” 

Your  request  for  an  opinion  is  divisible  into  two  parts. 
First,  under  the  1937  statute  relating  to  sales  tax,  should  park 
superintendents,  who  operate  a concessionaire  in  state  parks, 
providing  their  own  operating  capital  and  giving  the  State  Park 
Board  a percentage  of  the  net  profits,  pay  sales  tax  on  such 
sales?  Second,  should  the  State  Park  Board  in  charging  camp  fee 
of  25i  per  day,  which  is  charged  in  the  different  parks  of  the 
state  for  the  purpose  of  reimbursing  the  state  for  wood  used  by 
campers  be  required  to  pay  sales  tax  on  such  fees? 


I. 


The  Missouri  Sales  Tax  Act,  being  House  Bill  No.  6 of  the 
59th  General  Assembly  of  Missouri,  1937  Laws,  provides  in  Section 
2 (b)  as  follows: 

"A  tax  equivalent  to  two  (2)  per  cent  of  the 
amount  paid,  for  admission  and  seating  ac- 
comodations, or  fees  paid  to,  or  in  any  place 
of  amusement,  entertainment  or  recreation, 
games  and  athletic  events." 

The  Legislature  has  defined  the  term  "person"  in  Section  1 
(a)  of  the  1937  Sales  Tax  Act  on  page  555  to  include  as  follows; 

"'Person'  includes  any  individual,  firm,  co- 
partnership, joint  adventure,  association, 
corporation,  municipal  or  private,  and 
whether  organized  for  profit  or  not,  state, 
county,  political  subdivision,  state  depart- 
ment, commission,  board,  bureau  or  agency 
(except  the  State  Highway  Department)  estate, 
trust,  business  trust,  receiver,  syndicate, 
or  any  other  group  or  combination  acting  as 
a unit,  and  the  plural  as  well  as  the  singular 
number. " 

On  page  556  of  said  1937  Session  Acts,  the  Legislature  has 
defined  the  term  "purchaser"  and  "seller"  to  include  those  persons 
buying,  selling  or  furnishing  tangible  property  or  rendering  ser- 
vices, the  receipts  from  which  are  taxable  under  the  Sales  Tax 
Act. 
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Therefore,  state  park  superintendents,  who  operate  conces- 
sions by  permission  of  the  State  Park  Board,  furnishing  their  own 
capital  and  paying  the  state  a percentage  of  the  net  profit  of 
such  sales,  are  liable  for  the  collection  and  payment  of  sales 
tax  on  such  sales,  unless  they  be  exempt  from  such  payment  by  one 
of  the  two  sections  of  said  Act  providing  who  may  be  exempted. 

Section  46  of  the  Sales  Tax  Laws  of  1937  provides  exemption 
from  sales  tax  for  religious,  charitable,  educational,  eleemosy- 
nary and  penal  institutions  and  said  Act  could  not  possibly  be 
construed  so  as  to  bring  said  concessionaires  within  its  exemp- 
tions, and  if  they  shall  be  exempted,  it  is  by  virtue  of  Section 
3 of  said  Laws  of  1937,  which  is  as  follows: 

"There  is  hereby  specifically  exempted  from 
the  provisions  of  this  Act  and  from  the 
computation  of  the  tax  levied,  assessed  or 
payable  under  this  Act  such  retail  sales  as 
may  be  made  between  this  state  and  any  other 
state  of  the  United  States,  or  between  this 
state  and  any  foreign  country,  and  any  re- 
tail sale  which  the  State  of  Missouri  is 
prohibited  from  taxing  under  the  Constitu- 
tion or  laws  of  the  Constitution  of  the 
United  States  of  America,  and  such  retail 
sales  of  tangible  personal  property  which 
the  General  Assembly  of  the  State  of  Mis- 
souri is  prohibited  from  taxing  or  further 
taxing  by  the  Constitution  of  this  state. 

In  order  to  avoid  double  taxation  under  the 
provisions  of  this  Act,  no  tax  shall  be  paid 
or  collected  under  this  Act  upon  the  sale  at 
retail  of  any  motor  fuel,  subject  to  an 
excise  or  sales  tax  under  another  law  of  this 
state;  or  upon  the  sale  at  retail  of  fuel  to 
be  consumed  in  manufacturing  or  creating  gas, 
power,  steam  or  electrical  current  to  be  sold 
ultimately  at  retail;  or  feed  for  livestock 
or  poultry,  which  is  to  be  used  in  the  feed- 
ing of  livestock  or  poultry  to  be  sold  ulti- 
mately in  processed  form  or  otherwise  at  re- 
tail; or  grain  to  be  converted  into  food 
stuffs  which  are  to  be  sold  ultimately  in 
processed  form  at  retail." 

Taxation  is  a sovereign  right  of  the  state,  and  the  abandon- 
ment of  the  right  to  exercise  it  can  never  be  presumed;  but  the 
intention  to  abandon  it  must  appear  in  the  most  clear  and  unequivocal 
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terms  which  must  be  clear  and  unambiguous  and  should  not  be 
created  by  implication.  Scotland  County  v.  Railroad  Co.,  65  Mo. 
134;  State  ex  rel.  v.  Arnold,  136  Mo.  l.c.  450,  38  S.W.  79. 
Pacific  Railroad  v.  Cass  County,  53  Mo.  l.c.  27. 

The  construction  of  laws  exempting  property  from  taxation 
must  be  strictly  construed  and  as  a rule  all  property  is  liable 
to  taxation  and  it  devolves  upon  the  person  claiming  that  any 
specific  property  is  exempt  to  show  it  beyond  a reasonable  doubt. 
Fiterrer  v.  Crawford,  157  Mo.  l.c.  58,  57  S.W.  533,  50  L.R.A. 

191. 


As  the  burden  of  taxation  ordinarily  should  fall  upon  all 
persons  alike,  when  one  claims  an  exemption  therefrom  he  must  be 
able  to  point  to  the  law  granting  such  immunity  and  must  be  clear 
and  uncimbiguous.  Kansas  Exposition  Driving  Park  v.  Kansas  City, 
174  Mo.  l.c.  433,  74  S.W.  981.  In  State  ex  rel.  Globe  Democrat 
Pub.  Co.  V.  Gehner,  316  Mo.  696,  294  S.W.  l.c.  1018,  the  court 
said: 


"The  policy  of  our  law,  constitutional  and 
statutory,  is  that  no  property  other  than 
that  enumerated  shall  be  exempt  from  taxa- 
tion." 

The  above  decisions  announce  a rule  on  exemptions  in  regard 
to  personal  and  real  estate. 

In  State  ex  rel.  Mo.  Portland  Cement  Co.  v.  Smith,  90  S.W. 2d 
405  (1936),  the  court  says: 

"A  tax  imposed  upon  every  retail  sale  in  the 
state  of  tangible  personal  property  is  an 
excise  and  not  a property  tax,  and  the  imposi- 
tion of  such  tax  on  a sale  of  personal  prop- 
erty to  the  State  Highway  Department  does  not 
violate  a provision  of  the  State  Constitution 
exempting  the  property,  real  and  personal  of 
the  state,  counties,  and  municipalities  from 
taxation,  since  such  exemption  provision  ap- 
plies to  property  taxes  only." 

But,  said  concessionaires  being  included  in  the  classifica- 
tion of  those  who  must  collect  and  pay  the  sales  tax,  unless 
exempted  under  Section  3,  supra,  it  must  clearly  show  that  it  was 
the  intent  of  the  Legislature  to  include  them  in  such  exempted 
class . 
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In  the  case  of  State  v.  Smith,  90  S.W.2d  405,  l.c.  408,  in 
passing  on  the  question  as  to  whether  an  agency  of  the  state  may 
be  liable  for  the  collection  and  payment  of  sales  tax,  the  court 
said : 

"Undoubtedly  it  was  within  the  power  of  the 
Legislature  to  make  the  tax  applicable  to 
the  state  and  its  agencies.  But  the  theory 
underlying  the  presumption  that  property  be- 
longing to  the  state  is  not  taxable,  i.e., 
that  such  taxation  would  merely  be  taking 
money  out  of  one  pocket  and  putting  it  into 
another,  seems  to  us  to  have  peculiar  appli- 
cation here,  notwithstanding  the  general 
rule  hereinabove  noticed  with  respect  to  the 
extent  of  the  principle  of  exemptions.  It 
must  be  remembered  that  the  involved  tax  is 
levied  and  collected  solely  by  and  for  the 
benefit  of  the  state  and  not  by  any  munici- 
pality or  other  subdivision." 

In  giving  the  right  to  concessionaires  to  use  their  own 
capital  in  putting  in  a stock  of  goods  and  selling  them  in  the 
state  parks  and  retaining  the  percentage  of  the  net  profits, 
neither  the  State  Park  Board  nor  the  State  is  making  the  sale. 

The  concessionaire  is  not  even  an  agent  of  the  State,  but  becomes 
an  individual  seller.  The  fact  that  the  sales  are  made  by  a park 
superintendent  in  a state  park  does  not  make  their  sales  the 
sales  of  the  State,  nor  the  State  Park  Board. 

In  passing  on  a similar  question,  the  Court  in  Burnett  v. 

A.  T.  Jergins  Trust  Co.,  288  U.S.  508;  53  S.Ct.  439;  77  L.Ed.  925, 
held: 

" * * that  under  an  oil  and  gas  lease  made  by 
a city  to  a private  party  the  receipts  of  the 
lessee  are  not  exempt  from  federal  tax  because 
the  subject  taxed  was  remote  from  any  govern- 
mental function  in  the  collection  of  the  tax 
and  does  not  trench  upon  the  immunity  of  the 
state  as  a sovereign." 

In  passing  on  a similar  question,  the  Court  in  Helvering  v. 
Mountain  Producers  Corp. , 58  S.C.R.,  held  that  mere  theoretical 
conceptions  of  interference  to  the  functions  of  the  state  is  not 
a test  as  to  whether  income  from  a gas  and  oil  lease  covering 
state  land  is  subject  to  federal  income  tax,  an  income  from  such 
a lease  is  taxable  where  the  leasee  derives  his  profits  in  the 
Scime  way  as  others  who  are  engaged  in  similar  business. 
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CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  where 
the  State  Park  Board  permits  park  superintendents  to  operate  con 
cessions  in  the  state  parks,  said  park  superintendents,  who  use 
their  own  capital  in  the  business  and  paying  a percentage  of  the 
net  profit  to  the  State  for  the  use  of  the  concession,  must  col- 
lect and  pay  sales  tax  under  said  1937  Session  Acts. 


II. 


The  State  Park  Board,  as  an  agency  of  the  State,  has  the 
right  to  charge  a camp  fee  of  25^  per  day  in  the  state  parks  for 
the  purpose  of  reimbursing  the  state  for  wood  used  by  campers, 
and  not  collect  and  pay  sales  tax  on  said  fee. 

Under  Section  1 (a)  of  the  1937  Sales  Tax  Act,  the  Legisla- 
ture made  the  sales  tax  applicable  to  the  State  and  its  agencies 
but  under  the  decision  in  State  v.  Smith,  supra,  the  State  and 
its  agencies  were  exempted  on  the  payment  of  sales  tax  for  the 
reason: 

" * * that  such  taxation  would  merely  be 
taking  money  out  of  one  pocket  and  putting 
it  into  another." 

Section  1 and  subsection  "g"  thereof  of  said  1937  Session 
Acts  at  page  556  defines  "sales  at  retail"  as  follows: 

"'Sale  at  retail'  means  any  transfer  made  by 
any  person  engaged  in  business  as  defined 
herein  of  the  ownership  of,  or  title  to, 
tangible  personal  property  to  the  purchaser, 
for  use  or  consumption  and  not  for  resale  in 
any  form  as  tangible  personal  property,  for 
a valuable  consideration.  Where  necessary 
to  conform  to  the  context  of  this  Act  and 
the  tax  imposed  thereby,  it  shall  be  con- 
strued to  embrace." 

If  the  above  transaction  comes  within  said  definition,  it 
is  under  (5)  of  said  subsection  (g) , which  is  as  follows: 

"Sales  or  charges  for  all  rooms,  meals  and 
drinks  furnished  at  any  hotel,  tavern,  inn, 
restaurant,  eating  house,  drug  store,  dining 
car,  tourist  camp,  tourist  cabin,  or  other 
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place  in  which  rooms,  meals  or  drinks  are 
regularly  served  to  the  public." 

Therefore,  said  (5)  supra  clearly  shows  that  no  such  trans- 
action was  contemplated  by  the  Legislature  as  being  covered  by 
the  Sales  Tax  Act. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
State  Park  Board  charging  camp  fees  in  state  parks  for  reimburse- 
ment of  wood  used  by  campers  is  not  liable  for  sales  tax. 

Respectfully  submitted. 


S.  V.  Medling 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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DKAT» / ANIMALS  RAfOVAL  OF:  A trucker  is  not  f^lT  who 

hauling  of  swine  which  are  dead  of 
disease  vinder  Sec.  12766,  R.  S.  Mo« 
1929. 


Sapt ember  14,  1938  ^ 


Honorable  Fired  C.  Bollow 
frosecuting  Atturuej 
Shelbina,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  rec^uest 
for  an  opinion  from  this  department  under  date  of  September 
8th,  1938,  which  is  .as  follows: 

**1  hare  noticed  articles  in  the  news- 
papers where  you  have  handed  down  an 
opinion  that  a party  who  did  not  file 
for  nomination  at  the  primary,  and  who 
neTertheless  receiTsd  the  most  rotes 
for  the  office  by  the  method  of  haring 
his  name  written  in  on  the  ticket  was 
not  in  fact  nominated,  and  could  only 
be  elected  by  harixig  his  name  written 
in  again  in  the  general  election. 

There  has  been  some  contention  here 
that  this  did  not  apply  to  such  officers 
as  the  Justice  of  the  Peace.  And  while 
I sea  no  reason  why  the  opinion  shoxxld 
not  affect  all  offices,  yet  I am  request- 
ing that  I be  furnished  with  a copy  of 
the  opinion  and  a statement  from  your 
office  whether  or  not  it  concerns  candi- 
dates for  the  Justice  of  the  Peace.  I 
would  like  to  hare  your  opinion  at  an 
early  date,  so  that  the  County  Clerk  may 
be  adrised  as  to  vdxether  or  not  such  a 
party  is  entitled  to  hare  his  name  placed 
on  the  ticket  at  the  general  election. 

"A  second  problem  which  I hare  is  based 
on  a proper  interpretation  of  prorisions 
of  Section  No.  12786  of  the  Rerised 
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Statutes  for  1929.  Mfe  hare  a ooaimunity 
sale  In  tMs  communltj.  This  sale  has 
no  regulations  requlriiLg  sivlne  to  be 
cholera  Iraminlzed  before  they  are  brought 
to  the  sals.  And  oonse^iuently  this  sale 
is  a means  of  spreading  hog  cholera  through- 
out the  conoBunity. 

**1  hare  filed  an  Information  against  a 
trader,  who  sold  hogs  at  the  oosammity 
sale,  and  am  able  to  prore  that  at  said 
tine  they  'vere  affected  with  the  disease. 

I am  not  able  to  prore,  nor  do  I allege  in 
my  information,  that  the  defendont  icnew  the 
hogs  to  be  so  infected  with  the  disease. 

And  the  circumstances  are  not  such  as  to 
charge  him  with  that  knowledge. 

"The  method  these  traders  use,  if  they 
want  to  dispose  of  any  hogs  '.yhich  may  bo 
sick,  is  to  trade  then  back  and  forth  be- 
tween each  other  so  that  the  man  whose 
name  they  are  last  listed  in  has  only  owned 
then  a matter  of  ndnutes  or  hours  before 
they  are  sold,  thus  he  cannot  be  charged 
with  the  knowledge  that  the  hogs  were  diseased. 
Therefore  the  question  resolres  itself  down  to 
one  of  -•■’hether  or  not  knowledge  on  the  part  of 
the  defendant  that  the  hogs  were  diseased, 
must  be  alleged  and  prored  to  sustain  a con- 
riction  under  the  prorisiona  of  osotion  No. 
12785. 

"A  further  problem  which  I here,  and  vdilch 
stands  or  falls  upon  the  contents  of  the 
sene  section  of  the  law,  is  raised  through 
the  fact  that  a trucker  from  the  State  of 
Iowa  comes  into  this  coamunity,  and  hauls 
out  dead  animals  orer  and  upon  the  public 
highway  into  the  State  of  Iowa.  I am  able 
to  proTe  that  in  one  instance  he  hauled  orer 
the  highway  swine  which  had  died  of  disease. 

But  from  reading  this  section  of  the  statute, 
it  occurs  to  me  that  possibly  the  prowlsions 
refer  only  to  lire  swine  and  not  to  dead 
swine. 

"I  am  desirous  of  stopping  this  practice,  if 
at  all  possible;  and  as  this  trucker  comes 
into  this  community  sometimes  as  often  as 
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ono*  or  twice  a weak,  I urge  upon 

you  to  forward  me  this  opinion  at  your 
earliest  oonTenienoe,  I am  awaiting 
your  adTioes  in  the  matter  before  pro» 
seeding  further." 


X. 


In  answer  to  the  first  question  asked  in  your 
request  oonoeming  the  writing  of  names  on  the  primary 
bcLllot,  we  are  herein  enclosing  an  opinion  rendered  by 
this  office  on  August  10,  1938,  to  Hr.  H«  D.  i^Uison. 
County  Clerk  of  Buchanan  County,  ::>t.  Joseph,  lliusouri. 

This  opinion  fully  covers  the  first  question  asked  in  your 
request. 


II. 


Under  your  second  problem,  .^action  12786,  R.  S.  Ko. 
1929,  reads  as  follows: 

"That  it  shall  be  unlawful  for  any  per- 
son to  sell  or  offer  for  sale  any  swine 
in  this  state  which  is  infected  \yith 
hog  cholera,  or  any  other  disease;  or  to 
drive  on  foot,  or  haul  in  any  wagon  or 
other  conveyance,  any  such  infected  swine 
along,  or  across,  any  public  highway;  or 
across,  or  over,  any  unfenoed  land  in 
this  state;  or  to  suffer  any  such  in- 
fected swine  to  run  at  large  on  any 
common  or  unfenoed  lands  in  this  state: 
Provided,  that  this  section  shall  not  be 
so  construed  as  to  prohibit  the  movement 
of  such  swine  under  conditions  prescribed 
by  the  state  veterinarian,  for  the  p\ir- 
pose  of  segregation  or  quarantine." 

All  of  the  oases  hold  that  to  obtain  a conviction 
under  an  information  filed  under  this  section,  even  though 
this  section  as  now  set  out  does  not  contain  the  word 
"knowingly" , nevertheless  knowledge  smst  be  proved  either 
directly  or  indirectly.  The  same  rule  applies  as  to  cases 
bottomed  on  circumstantial  evidence. 
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In  tba  case  of  State  t.  Kroicston,  187  Iklo.  App. 

67,  1,  c,,  69,  the  court  said: 

”Qullty  knowledge  does  not  have  to 
be  established  oy  affirmative  evidence 
expressly  stating  that  fact.  It  may  be 
Inferred  from  other  facts  shown, 
provided  it  can  reasonably  and  clearly 
be  seen  to  follo’v  therefrom  according 
to  the  natural,  usual,  and  ordinary 
experience  of  men.  In  such  case,  the 
jury  can  infer  jcnowledge  on  the  part  of 
defendant.  Guilty  knowledge  Is  a state 
of  the  mind  and  frequently  it  la  im- 
possible to  prove  it  except  as  a reason- 
able inference  to  be  drawn  from  all  the 
facts  proved. 

Also,  at  page  71,  the  court  suid:- 

'*The  only  feature  of  the  case  resting 
upon  circumstantial  evidence  is  as  to 
the  defendant's  knowledge  that  the  hogs 
had  cholera,  and  that  does  not  rest 
entirely  on  such  evidence.  But  even  if 
the  case  be  one  of  circumstantial  evidence, 
we  cannot  say  the  defendant's  conviction 
violates  the  rule,  well  established  in 
such  oases,  that  in  order  to  justify  a 
verdict  of  guilty  the  facts  and  circum- 
stances must  be  consistent  with  each  other 
and  with  the  guilt  of  defendant  and  incon- 
sistent with  any  reasonable  theory  of  his 
innooence. 

"The  jury  have  found  the  defendant  guilty. 
There  was  ample  evidence  to  sustain  the 
verdict  if  believed  by  them,  and  no  re- 
versible error  appears  in  the  case.  The 
judgment  must,  therefore,  be  affirmed." 

In  the  case  of  ^Vella  v.  V/eloh,  20b  tlo.  App.  136, 

224  S.  i^.  120,  1.  0.  12S,  the  court  said:  , 

”It  is  now  urged  that  these  errors  are 
harmless  on  the  theory  that  our  statute 
(Laws  1917,  page  133)  makes  every  vendor 
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of  hogs  an  absolute  warrantor  against 
hog  cholera  or  any  other  disease,  latent 
or  othervdse,  affecting  the  animals  sold. 
We  concede  that  this  statute,  tiioogh 
criminal , nay  be  the  basis  of  a ciTil 
action  for  damages.  That  statute  among 
other  things  makes  it  'unlawful  for  any 
person  to  sell  or  offer  to  sell  any 
swine  in  this  state  wiiich  is  Infected 
with  bog  cholera,  or  any  other  disease.* 
Section  1.  By  its  third  instruction 
the  court  told  the  Jury  that  all  the 
plaintiffs  needed  to  prove  to  recover  v/as 
that  these  hogs  were  infected  with  cholera, 
or  other  fatal  disease,  at  the  time  of  the 
sale.  Under  this  instructiou,  and  siich  is 
plaintiff's  contention  hei’e,  the  vendor  of 
hogs  is  made  liable  if  such  hogs  subse- 
quently prove  to  have  had  a disease, 
however  incipient  or  latent  ut  the  time, 
and  regardless  of  the  vendor's  knowledge, 
or  means  of  knowledge,  of  such  disease, 
emd  regardless  of  his  good  faith  and 
exercise  of  care  in  avoiding  the  sale  of 
diseased  hogs.  This  we  think  is  a too 
drastic  construction  of  the  statute.  For 
instance,  the  same  statute  makes  it  a mis- 
demeanor to  drive  on  foot  or  haul  in  a 
conveyance  any  such  infected  swine  along 
a public  highway.  The  plaintiffs  did  this 
very  thing  with  these  hogs  in  taking  them 
home,  and,  should  they  be  indicted  for 
violating  this  statute,  they  would  be 
surprised  to  know  that  their  ignorance  of 
the  hogs  being  diseased,  which  they  es- 
tablished in  this  case,  would  be  unavailing 
as  a defense  to  the  criminal  charge.  Also 
by  another  section  of  the  same  act  it  la 
made  a misdameanor  for  the  owher  of  dis- 
eased hogs  to  fail  to  give  immediate  notice 
to  owners  of  adjoining  premises  of  such 
fact.  Suppose  the  disease  is  incipient 
only,  and  so  latent  that  the  o'.mer  by  due 
care  does  not  know  of  the  infection,  is  he 
nevertheless  guilty  of  failing  to  notify 
another  of  that  of  which  he  is  excusably 
ignorant?  It  is  true  that  prior  statutes 
somewhat  similar  (sections  4664  and  4863) 


1938 


Honorable  Tred  C.  Hollow 


6 


September  14,  1938 


used  the  word  ’knowingly* 
In  describing  the  offense 


or  *wlllf\illy 


t 


but  such  does 


not  prore  that  the  eleir.ent  of  knowledge 
and  intent  ie  not  necessarily  implied 

here.  ♦ * ♦ 


'MYe  are  not  holding  that  a vendor  of 
hogs  osm  reoklesely  shut  his  eyes  to 
conditions  and  symptoms  which  if  inveeti- 
gated  would  disclose  that  his  hogs  are 
infected  or  likely  to  be  so,  or  that  he 
can  be  indifferent  or  oareless  as  to  their 
being  diseased,  and  thus  hide  behind  the 
shield  of  ignorance.  A vendor  cannot 
claim  Ignorance  r/hen  reasonable  core  and 
caution  would  disclose  the  truth.  ** 


In  the  oasu  of  State  v.  Mller,  £36  S.  W.  34,  the 
court  in  holding  that  circuoisteintial  evidence  was  suffi- 
cient to  prove  knov;ledge  of  the  disease  of  hogs,  said: 


"This  Is  a prosecution  under  an  indict- 
ment, based  upon  section  4264  of  the 
Revised  Statutes  of  1919,  for  selling  and 
hauling  in  a v/agon  alone  end  across  a 
public  highway  20  hogs  charged  to  have 
been  infected  with  cholera.  Tl'e  defendant, 
a farmer  living  north  of  Mexico,  in  iiudrain 
county,  met,  at  l.exico,  on  December  6, 

1921,  Charles  T.  Powell,  a local  buyer  and 
shipper  of  live  stock,  and  agreed  with  him 
for  the  sale  of  20  hogs  located  on  de- 
fendant’s farm.  Two  days  afterwards, 
pursuant  to  the  agreement,  defendant  de- 
livered the  hogs  to  Powell  at  yexloo,  haul- 
ing them  to  Vexlco  in  a ".'agon  along  the 
public  higb.>ay.  The  evidence  showed  that 
the  hogs  were  infected  with  cholera  at  the 
time  they  were  sold.  The  omiolal  Issue  at 
the  trial  was  whether  or  not  the  defendant 
had  knov^ledge  of  the  Infected  condition  of 
the  hogs  at  the  time  he  sold  them.  The 
Cause  was  tried  to  a Jury.  Though  proof 
was  made  of  both  the  offending  acts  charged 
in  the  indictment,  to  wit,  (iT  the  selling 
of  the  hogs  and  (2)  the  hauling  of  the  hogs 
across  and  along  the  public  highway,  only 
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one  of  the  offending  acts,  to  wit, 
the  selling  of  the  hogs,  was  submitted 
to  the  jury,  by  the  instructions.  The 
Jury  found  the  defendant  guilty,  and 
assessed  his  punishment  at  a fine  of 
;^10.  The  defendant  appeals, 

+ 

’’The  defendant  complains  of  the  follow- 
ing: instruction  given  for  the  state: 

*'*In  determining  whether  the  defendant 
imew  at  the  time  of  the  sale  of  the 
hogs  to  Powell  that  they  were  infected 
with  hog  cholera,  if  you  find  they  were 
so  infected,  you  are  instructed  that  his 
knowledge,  if  any,  thereof  need  not  be 
proven  by  direct  and  positive  evidence, 
but  it  may  be  lawfully  and  properly  in- 
ferred by  you  from  all  the  facts  and  oir- 
oumstauces  in  evidence  having  reference 
to  and  bearing  upon  and  tending  to  prove 
such  knowledge,  provided  such  evidence  is 
sufficient  to  satisfy  you  of  such  Imowl- 
edge  beyond  a reasonable  doubt.' 

’'It  la  insistea  that  this  instruction 
is  erroneous  in  that  it  omits  essential 
elements  necessary  to  m::k:e  circumstantial 
evidence  sufficient  foundation  for  a con- 
viction, such  as  that  the  circumstances 
relied  upon  should  be  consistent  with  each 
other  and  with  defendant's  guilt,  and  such 
as  to  exclude  to  a moral  certainty  every 
other  reasonable  hypothesis  but  that  of 
guilt.  The  instruction  is  In  form  and 
substance  practically  identical  with  in- 
structions approver  by  our  Supreme  Court 
in  numerous  cases, 

♦ ♦ ♦ ♦ ♦ 

"Under  this  state  of  facts  we  cannot  say 
that  there  was  such  a failure  of  proof 
of  knowledge  on  the  part  of  defendant  of 
the  infected  condition  of  his  hogs  at  the 
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time  he  solu  them  as  will  authorize 
this  court  to  disturb  the  verdict  of 
the  jury.  State  v.  Undeirrood,  263  Vo* 
677,  loc.  clt.  686,  173  S.  W.  1059. 

’•yinding  no  error  In  the  record,  the 
Commissioner  recommends  that  the  judg- 
ment of  the  circuit  court  be  affirmed.*' 


CCiJCLUoION 


In  Tlevr  of  the  above  authorities,  it  la  the  opinion 
of  this  departirent  that,  under  the  facts  set  out  In  your 
second  problem,  imowlcdge  on  the  part  of  the  defendant 
that  the  hogs  were  diseased  must  be  alleged  and  proven  to 
sustain  a conviction  under  the  provisions  of  Section  12766, 
supra. 


III. 


Tou  further  ash  whether  or  not  Section  12TB6,  supra, 
refers  to  the  hauling  of  live  swine  or  dead  swine. 

In  oonstruluf  the  Intention  of  the  Legislature  In 
the  construction  of  a statute,  one  must  investigate  Into 
the  purpose  of  the  legislation  aoid  also  should  tajee  Into 
consideration  all  of  the  clauses  and  words  set  out  In 
said  section.  Also  in  construing  the  intention  of  the 
Legislature  In  the  construction  of  a statute,  one  must 
read  separate  sections  of  the  act  'Thlch  are  pari  materia. 

In  construin'',  v/hsthar  Section  12786,  supra,  refers  to  dead 
animals,  one  must  also  read  Section  12767,  H.  S.  lo.  1929. 
This  section  reads  as  foUown: 

"That  it  sheai  be  the  duty  of  the 
o vner,  or  other  person  in  charge  of  any 
swine  which  shall  die  of  any  disease, 
to  bum  the  carcass  or  carcasses  on  the 
prenises  where  death  occurred  within 
twenty- four  hours  after  its  death." 


Honorable  Fred  C.  Bollow 


-9 


September  14,  1938 


In  Section  12786  the  Legislature  in  setting  out 
the  prohibition  of  the  hauling  of  diseased  swine,  infected 
with  hog  cholera  or  any  other  disease,  specifically  sets 
out  the  words  "drive  on  foot,  or  haul  in  any  wagon  or 
other  conveyance,  any  such  infected  swine  along,  or  across, 
any  public  highway."  It  will  be  noticed  that  thin  part  of 
Section  12786  does  not  refer  to  dead  animals,  but  that 
Section  12787  does  refer  to  swine  which  shall  die  of  any 
disease.  If  it  had  been  the  intention  of  the  Legislature 
to  construe  Section  12766  to  mean  dead  s\7lne,  it  would 
not  have  been  necessary  to  enact  a different  section 
(Section  12767)  in  reference  to  dead  swine,  but  could  have 
provided  for  the  burning  of  the  carcass  in  Section  12766. 

In  construing  the  purpose  of  Section  12786  it  may  be 
readily  seen  that  this  applies  to  live  animals  for  the 
reason  that  it  mentions  about  running  at  large  or  on 
unfenoed  lands  in  this  state. 

In  the  case  of  Flschbaoh  Brewing  Co.  v.  City  of 
St.  Louis,  95  S.  W.  (2d)  335,  1.  o.  339,  the  court  said: 

"A  cardinal  rule  of  statutory  construc- 
tion is  to  give  effect  to  the  legis- 
lative intent,  where  ascertainable; 
another  is  to  favor  such  a construction 
which  would  tend  to  avoid  injustice, 
oppression,  and  absurd  euid  confiscatory 
results  and  be  in  hazmiony  with  the  rule 
of  reason.  The  benign  objectives  hereto- 
fore pointed  out  were  surely  within  the 
legislative  intent  as  shown  by  all  the 
surrounalng  oiroumstanoes  covering  the 
period  in  which  this  law  was  enacted. 

Rutter  V.  Carothers,  223  Mo.  631,  643, 

122  S.  W.  1056." 

The  penalty  imposed  for  the  owner  of  swine  in  refus- 
ing to  bum  the  carcass  on  the  premises  where  death  occurred 
within  twenty- four  hours  after  its  death  is  as  follows 
(Section  12791,  R.  S.  Vo,  1929): 

"Any  person  who  shall  violate  any  of  the 
provisions  of  this  article  shall  be  decnned 
guilty  of  a misdemeanor,  and  upon  con- 
viction thereof,  shall  be  punished  by  a 
fine  of  not  less  than  ten  dollars,  nor 
more  than  fifty  dollars." 
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la  tbe  case  of  Holder  v.  Lima  Hotel  Co. , 92  S.  W. 
(2d)  620,  1.  c.  622,  SS8  lio,  857,  104  A.L.R.  539,  the 
court  said:- 

***In  oonatrulng  a statute  the  legis- 
latlTe  intent  must  be  kept  In  mind,  if 
it  may  be  ascertained,  and  the  whole 
act,  or  such  portions  thereof  aa  are 
in  pari  materia,  should  be  construed, 
together.  (Keeney  t.  i^cVoy,  206  V.o. 

42,  103  S.  W.  946. )•" 


CCHCLU3I0N 


In  Tiew  of  the  above  oithoritiea,  it  is  the  opinion 
of  this  department  in  your  third  problem  that  Section 
12786  only  applies  to  live  swine  and  not  dead -swine,  but 
under  Section  12767,  if  the  trueker  should  happen  to  be 
the  owner  of  a swine  which  died  of  any  disease,  and  he  did 
not  bum  it  on  the  premises  where  the  death  occurred  within 
twenty-four  hours  after  its  death,  he  '^ould  be  subject  to 
prosecution  under  Section  12787.  This  section  also  could 
be  enforced  against  any  owner  of  swine  which  have  died  of 
any  disease  and  were  not  burned  on  the  premises  of  the 
owner  where  the  death  occurred  within  twenty- four  hours 
after  their  death.  In  this  case  it  would  be  necessary 
to  allege  in  the  information  that  the  swine  died  of  a 
disease. 


Hespeotfully  submitted 


y.  J.  BURK£ 

Assistant  Attorney  General 

APPROVBB: 


J.  S.  TAltOR 

(Acting)  Attorney  General 
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STATE  PARK  BOARD 


: State  Park:  Board  must  deposit  fees  and  ' 

^ 4 other  income  in  the  State  Treasurer’s  Office 

and  cannot  disburse  money  that  has  not  been 
appropriated  to  that  department. 


September  15,  1938 


) 


Honorable  1.  T.  Bode 
Director , State  Park  Board 
Jefferson  City,  1 issouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  request 
for  6U1  opinion  from  this  department  under  date  of 
September  9,  1938,  which  is  as  follows: 

"The  Park  Board  has  $4200.00  on 
dei>oslt  in  a local  bank  v,'hich  has 
been  collected  fror.  the  concessions 
in  the  state  parks  during  the  period 
in  which  the  State  Park  Board  has 
been  in  existence  until  the  present 
time.  Kore  particularly  from  July  1, 

1937  to,  and  Including,  August  31, 

1938. 

"’Ve  are  requesting  an  opinion  as  to 
the  disposition  of  this  money  and 
other  similar  money  v/hich  will  be 
collected  from  the  concessions  in  the 
parka  in  the  future. 

"A  very  nonsinal  part  of  this  bank 
balance  was  collected  from  the  sale 
of  property  which  had  lost  its  use- 
fulness to  the  Department,  such  as 
surplus  feed  and  other  items  of  a 
nominal  nature.  Gollections  from 
camping  fees  are  also  included  in 
this  bank  balance." 


Honorable  I.  T.  Bode 
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Session  Ltws,  1937,  page  520,  which  is  the  creation 
of  the  State  Parir  Board,  reads  as  follows: 

”3ec.  1.  There  is  hereby  created 
e State  Park  Board  to  consist  of  the 
Governor,  Attorney  Creneral  and  Director 
of  Conservation,  the  laembera  of  said 
Board  to  act  without  coinpen''atlon«  The 
Director  of  Conserv’.  tlon  sht  11  also 
be  Icnown  as  the  Director  of  State  Parks, 

”Seo.  2.  The  State  Park  Board  shall 
have  the  power  to  aog^uire  by  purenase, 
eminent  dcanaln  or  otherwise,  all  property 
necessary,  useful  or  convenient  for  the 
use  of  said  Park  Board  or  tae  exercise 
of  its  povrers  herexmder  necessary  for  the 
racre.tion  of  the  people  of  the  State  of 
lissouri.  In  the  event  the  fight  of 
eminent  domain  be  exercised,  it  shall  be 
exercised  in  the  same  manner  as  now  or 
hereafter  provided  for  the  exercise  of 
eminent  dosr^ain  by  the  State  iligh'vay  Com- 
mission. Said  Park  Board  shall  have  the 
power  to  make  and  promulgate  all  rules 
and  regulations  as  it  may  deem  neces- 
sary for  the  proper  maintenance,  Improve- 
m.nt,  ac(^uisition  and  preservation  of 
all  state  parks.  Said  pork  board  is 
hereby  authorized  to  employ  such  persons 
or  assistants  cs  may  be  necessary  and 
may  fix  the  compensation  of  persons  thus 
employed  vithin  the  amount  appropriated 
therefor  by  the  Legislature,  ^.11  vouchers 

Pdjrikeai  sL  Mils,  m:  9vaP9fl8M- 

tion  shall  be  drawn  and  apu roved  by  the 
Director  of  State  j^nrks  and  when  presented 
to  the  State  j^uditor  shall  be  pala  out  of 
the  i*uijda  appropriate-,  f n ich  purposes. 

’’Sec.  3,  .-.11  laws  or  parts  of  lav/a  in 

conflict  vdth  the  provisions  of  this  Act 
are  hereby  repealed  Insofar  as  such  laws 
are  in  conflict  with  this  act,  and  expressly 
Section  8220,  Revised  Statutes  of  Lilissouri , ' 
1929." 


Honorable  I.  T,  Bode 
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Section  43,  Article  rv,  of  the  Constitution  of 
liulssourl  reads  in  part  as  follows:  ’ 

"All  revenue  collected  8uid  moneys  i 

received  by  the  State  from  suiy  source  ^ 

whatsoever  shall  go  into  the  treas^l^y, 

and  the  General  Assembly  shall  have  •?. 

no  povrer  to  divert  the  same,  or  to 

penult  money  to  be  drawn  from,  the 

treasury,  except  in  pursuance  of 

regular  appropriations  made  by  law. 

* ir  ♦ II 

In  the  case  of  State  ex  rel.  Kessler  v.  Hackmann, 

State  Auditor,  264  S.  VY.  366,  1.  o.  367,  the  court  said: 

"Helators  cite  the  case  of  State  ex 

rel.  V.  'Tllder,  199  to.  470,  97  S.  W.  - 

940,  wdiere  this  court  had  under  consldera-  - 

• tion  funds. of  the  Insurance  department, 

to  show  that  the  money  in  the  insurance 
department  was  not  public  money  in  a 
sense  that  it  was  subject  to  be  appro- 
priated for  any  general  purpose.  That  ; 

was  a mandamus  proceeding  seeking  to 

compel  the  state  auditor  to  issue  a " 

warrant  in  pajnBent  of  an  account  in- 
curred by  the  insurance  department.  In 
that  case,  however,  there  was  an  appro- 
priation by  act  of  the  Legislature. 

"On  the  other  hand,  this  coxirt  has  held 
that  a fund,  raised  by  an  act  for  a 
special  purpose,  could  not  be  paid  out 
of  the  state  treasury  except  upon  an 
appropriation  by  an  act  of  the  Legis- 
lature. State  ex  rel.  Fath  et  al.  v. 

Henderson,  160  Jio.  190,  loc.  cit.  214, 

60  S.  W,  1093;  State  ex  rel.  v.  Gordon, 

336  Vo.  142,  loc.  cit.  168,  139  3.  W. 

403.  In  the  case  last  cited  the  ooxirt 
had  under  consideration  a fund  for  the 
support  and  maintenance  of  the  game  de- 
partment. It  was  held  that  the  creation 
of  a special  fund  is  not  a continuing 
appropriation  of  the  fund,  or  of  any  part 
of  it,  to  pay  accounts  drawn  against  it. 


i 
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That  the  creation  of  the  fund  is  one 
thing,  and  the  appropriation  of  ntonay 
to  pay  accounts  ageinst  the  fund  is  quite 
another  thing.  The  language  of  the  Con- 
stitution is  unequivocal;  it  requires  an 
appropriation  before  payment  of  money 
received  by  the  state  ’from  any  sotirce 
vdiat soever.  * The  money  collected  by  the 
board  is  received  by  the  state;  it  goes 
into  the  state  treasury.  To  make  it  more 
specific,  the  requirement  that  an  appropria- 
tion by  the  Legislature  rd.ll  be  necessary 
before  money  can  be  paid  out  of  the 
treasury  of  the  state,  it  is  applied,  not 
only  to  state  funds,  but  to  ’any  of  the 
funds  under  its  mana> ,ement . * 

"It  is  manifest  that  the  intention  of  the 
Legislature  in  placing  the  funds  in  the 
hands  of  the  state  treasurer  \va8,  not  only 
to  provide  official  information  as  to  its 
disbursement,  but  to  keep  the  expenses  of 
the  department  within  the  limits  provided 
by  the  Legislature.  The  Legislature  may 
be  presumed  to  have  had  the  constitutional 
restrictions  in  mind  when  they  passed  the 
aoTi  creating  the  fund.” 

In  the  case  of  State  ex  rel.  Thompson,  State 
Treasurer  v.  Board  of  Regents  for  Northeast  Missouri  State 
Teachers'  College,  £64  3.  W.  696,  the  court  held  that  money 
received  for  tuition  and  other  fees  as  paid  by  the  students 
need  not  be  turned  into  the  state  treasury  for  the  reason 
that  the  enactment  of  the  State  Legislature  in  respect 
to  the  State  Teachers*  College  provided  for  the  use  of  the 
funds  in  the  repair  and  upkeep  of  the  school,  but  the  court 
also  said-  as  follows,  1.  c.  699: 

"This  provision,  it  v^ll  be  seen  from 
its  terms,  ”hi^h  are  wisely  chosen  as 
a limitation  upon  power,  is  restricted 
to  'revenue  collected  and  money  re- 
ceived by  the  state  from  any  source 
whatsoever.'  By  revenue,  whether  its 
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meaning  be  measured  by  the  general 
or  the  legal  lexicographer,  is  meant 
the  cuirent  income  of  the  state  from 
whatsoever  source  derived  which  is 
subject  to  appropriation  for  public 
uses.  This  current  income  may  be  de- 
rived from  various  sources,  as  our 
numerous  statutes  attest,  but,  no  mat- 
ter from  vfhat  source  derived,  if  re- 
quired to  be  paid  into  the  treasury, 
it  becomes  revenue  or  state  money;  its 
classification  as  such  being  dependent 
upon  specific  legislative  enactment, 
or,  is  aptly  put  by  the  respondent, 
state  money  meeins  money  the  state,  in 
its  sovereign  capacity,  is  authorized 
to  receive,  the  source  of  its  authority 
being  the  Legislature.  With  this 
limitation — cind  the  Constitution  itself 
is  but  an  Instrument  of  limitations — 
it  should  be  strictly  construed.  Thus 
construed,  the  spirit  which  prompted  the 
adoption  of  the  provision  is  fully 
recognizea  and  its  purpose  is  promoted. 

Unless,  therefore,  it  can  be  success- 
fully contended,  in  harmony  vdth  well- 
recognized  rules  of  interpretation, 
that  the  board  of  regents  of  the  college 
is  the. state,  and  that  moneys  received 
by  it  other  than  from  appropriations  is 
state  money,  the  constitutional  provision 
will  afford  no  support  to  the  relator's 
contention." 

It  will  be  noticed  as  above  set  out  in  x^rticle  IV, 
Section  45,  of  the  Constitution  of  Missouri,  the  General 
Assembly  is  limited  and  has  no  power  to  divert  any  of  the 
revenue  collected  and  moneys  received  by  the  Btate,  or  to 
permit  money  to  be  drawn  from  the  treasury  except  by  regular 
appropriation  made  by  the  Legislature.  In  view  of  this 
holding,  it  necessarily  goes  without  saying  that  the  money 
on  hand  and  collected  by  the  State  Paric  Board,  as  described 
in  your  request,  cannot  be  spent  or  disbursed  for  any  pur- 
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pose  except  by  way  of  direct  appropriation  from  the 
Legislature.  aIso,  according  to  this  section  of  the 
Constitution,  all  revenue  collected  and  moneys  received 
by  the  State  from  any  source  shell  go  into  the  treasury. 

Section  1,  Session  Laws,  1933,  page  415,  reads 
as  follows : 

”A11  fees,  funds  and  moneys  frcwn 
whatsoever  source  received  by  any  de- 
partment, board,  bureau,  commission, 
institution,  official  or  agency  of  the 
state  government  by  virtue  of  any  law  or 
rule  or  regulation  made  in  accordance 
with  any  law,  shall,  by  the  official 
authorized  to  receive  same,  and  at  stated 
intervals,  be  placed  in  the  state  treasury 
to  the  credit  of  the  particular  purpose  or 
fund  for  which  collected,  and  shall  be 
subject  to  appropriation  by  the  General 
Assembly  for  the  particular  purpose  or 
fund  for  which  collected  during  the 
biennium  in  which  collected  and  appropriated. 
The  unexpended  balance  remaining  in  all  such 
IMnds  (except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized,  collected 
and  expended  by  virtue  of  the  provisions  of 
the  Constitution  of  this  ^tate),  shall  at 
the  end  of  the  biennium  and  after  all 
warrants  on  seme  have  been  discharged  and 
the  appropriation  thereof  has  lapsed,  be 
transferred  and  placed  to  the  credit  of  the 
ordinary  revenue  fund  of  the  state  by  the 
state  treasurer.  Any  official  or  other  per- 
son who  shall  willfully  fail  to  comply  with 
any  of  the  provisions  of  this  section,  and 
any  person  who  shall  v/illfully  violate  any 
provision  hereof,  shall  be  deemed  guilty  of 
a misdemeanor;  provided,  that  in  the  case 
of  state  educational  institutions  there  is 
excepted  herefrom,  gifts  or  trust  funds  from 
whatever  source;  appropriations,  gifts  or 
grants  from  the  Federal  Government,  private 
organizations  and  individuals;  ftinds  for  or 
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from  student  activities,  fans  or  hous- 
ing activities,  and  other  funds  from 
which  the  whole  or  some  part  thereof  may 
be  liable  to  be  repaid  to  the  person 
contributing  the  seme,  and  hospital  fees; 
all  of  which  excepted  funds  shall  be  re- 
ported in  detail  quarterly  to  the  Grovemor 
and  biennially  to  the  General  Assembly,” 

According  to  the  above  section,  it  specifically 
states  that  all  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board,  bureau,  commis- 
sion, institution,  official  or  agency  of  the  state  govem- 
mont  by  virtue  of  any  law  or  rule  or  regulation,  shall  be 
placed  In  the  state  treasury  to  the  credit  of  the  particular 
p\irpose  or  fund  for  lAAiich  collected,  and  shall  be  subject 
to  appropriation  by  the  General  Assembly.  In  creating  the 
State  Park  Board,  no  particular  fund  was  set  apart  separately 
for  that  board,  as  was  done  in  section  8E20,  R,  S.  Mo.  1929, 
which  was  repealed  by  this  Section  1,  Session  Laws  of  1933, 
page  415.  It  necessarily  follows  that  the  money  should  be 
deposited  in  the  general  fvind  of  the  state  treasury. 

In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  money  received  by  the  State  Park 
Board  from  any  source,  including  camping  fees  and  sale  of 
8\irplu8  feed  and  other  items,  must  be  deposited  in  the 
general  fund  of  the  state  treasury  and  cannot  be  disbursed 
by  the  State  Park  Board  for  the  reason  that  the  board  is 
limited  to  the  appropriation  act  for  the  State  Park  Board. 


Respectfully  submitted 
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CRIMINAL  COSTS: 


• Criminal  Clerk  should  Issue 
execution  at  the  end  of  the 
term  against  parolee  who  Is 
not  protected  by  the  Insol- 
Ysncy  a£jL» 


Mr.  Fred  C.  BoUow 
Prosecuting  Attorney 
Shelbina,  Mlssoiiri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  yov^r  letter 
of  October  19,  1936  with  reference  to  costs  In  a criminal 
case,  lour  letter  reads  as  follows: 

"While  there  is  no  dispute  that  the 
trial  Judge  has  a right  to  grant  bench 
paroles,  I em  wond  ring  if  he  may  con- 
tinue such  parole  indefinitely  without 
requiring  the  defendant  to  pay  the  cost. 

There  has  been  a practice  in  this  County 
of  never  r qulrlng  defendants  to  pay 
the  cost,  ano  thus  make  these  costs  fall 
on  the  County  eventually, 

•It  has  always  been  ray  opinion  thf.t  no 
one  could  waive  the  payment  of  cost, 
i would  therefore  like  to  know  whether 
or  not  while  a benca  p role  Is  In  effect 
if  I have  a rl^t.  In  vacation,  to  procure 
an  execution  ^Jid  oomiuitment  from  the 
clerk*  8 office  against  the  defendant  for 
the  amount  of  unp  id  cost," 

In  accordance  with  the  above  request,  we  first  cite 
bectlon  3825  Revised  Statutes  of  Mo.,  which  reads  as  follows: 

"Whenever  any  person  shall  be  con- 
victed of  any  crime  or  misdemeanor 
he  shall  be  adjudged  to  pay  the  costs, 
and  no  costs  Inc  rred  on  his  part,  ex- 
cept fees  for  boa?d,  shall  be  pjrJLd,  by  tne 
state  or  county," 


Oct.  21,  1938 
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Under  this  section,  whenever  a defendant  is  con- 
victed or  pleads  guilty  to  any  crime,  a Judgment  must  be 
rendered  against  him  for  the  costs  and  under  no  circum- 
stances except  as  hereinafter  set  out  should  the  cost  be 
paid  by  the  state  or  oouitj.  Shelby  county  hae  a popula- 
tion according  to  the  last  1930  census  of  11.983.  The 
power  of  a Juoge  to  parole  a defendant  is  governed  by  Sec- 
tion 3309.  Revised  Statutes  of  Mo..  1929,  which  reads  as 
follows: 


"The  Circuit  and  criminal  courts 
of  this  state,  and  the  court  of 
criminal  correction  of  the  city 
of  St*  Louis,  shall  have  power, 

' as  hereinafter  provided,  to  parole 
persons  convicted  of  a violation 
of  the  criminal  laws  of  this  state.* 

This  section  3609  was  amended  by  the  laws  of 
1935  page  307,  and  laws  of  1937  page  400,  in  reference  to  the 
City  of  St.  Louie  and  Jachson  County.  Isectlon  3811  reads  as 
follows: 


"When  any  person  of  previous  good 
character  and  who  shall  not  have 
been  previously  convicted  of  a* 
felony,  shal  be  convicted  of  any 
felony  except  murder,  rape  (where 
the  rape  charged  and  the  proof  shows 
said  rape  to  have  oeen  committed 
means  of  force,  violence  or  by  put- 
ting the  female  In  fear  of  Immer late 
Injury  to  her  person) , arson  or  rob- 
bery, and  imprisonment  In  the  peni- 
tentiary shall  be  assessed  as  the 
punishment  therefor,  and  sentence 
shall  have  been  pronounced,  the 
court  before  whom  the  conviction 
was  had,  if  satisfied  that  such  per- 
son. if  permitted  to  go  at  large, 
would  not  again  violate  the  law,  may 
in  his  discretion,  by  order  of  record, 
parole  such  person  and  permit  him  to 
go  and  remain  at  large  until  such 
parole  be  terminated  as  hereinafter 
provided:  Provided,  that  the  court 
shall  have  no  power  to  parole  any . 
person  after  he  ha  been  delivered 
to  the  warden  of  the  penitentiary," 


Mr,  Fred  C.  Bollow 
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It  will  be  noticed  under  Section  3311  that 
It  only  excepts  certain  felonies  an4  only  applies  to 
felonies  and  not  misdemeanor.  Section  3314  reads  as 
follows: 


•Any  person  confined  in  Jail 
under  Jud^^ent  of  conviction 
before  a Justice  of  the  peace 
may  be  paroled,  hlc  parole  ter- 
minated and  absolute  discharge 
granted  by  the  court  or  Judge 

of  the  court  having  Jurisdiction  ^ 

of  appeals  from  Justices  of  the 
peace  in  criminal  cases  in  the 
county  wher  in  the  Justice  ren- 
dering the  Judgment  resides,  in 
the  same  manner  and  subject  to 
the  same  restrictions  as  if  such 
person  had  been  convicted  in  said 
court, • 

Under  this  section  the  Circuit  Judge  has  the  power 
to  parole  a defendant,  who  has  been  ccnvlcted  befoz*e  a Justice 
of  the  Peace,  section  3810  partly  reads  as  follows: 

"The  courts  named  In  section  3809  of 
this  article,  or  the  Judge  thereof  in 
vacation,  subject  to  the  restrictions 
hereinafter  provided,  may,  in  their 
discretion,  when  satisfied  that  any 
person  against  whom  a fine  has  been 
assessed  or  a Jail  sentence  imposed 
by  said  court,  or  person  actually 
confined  in  Jail  under  Judgment  of  a 
Justice  of  the  peace,  or  sentenced  to 
t e state  industrial  home  for  girls,  or 
to  the  Missouri  training  school  for  boys, 
will,  if  permitted  to  go  at  large,  not 
again  violate  the  law,  parole  such  per- 
son and  permit  him  or  her  to  go  at 
large  upon  such  condlt^oub  and  under 
such  restrictions  as  the  court  or 
Jud  e g2*8Lntlng  the  parole  shall  see 
fit  to  Impose  ♦ * • * • 

Under  Section  3810,  the  court  after  a parole  ha:  been 
granted  and  revoked,  may  grant  a second  parole  upon  the  payment 
of  all  costs  In  the  ease. 


Mr,  Fred  C.  BoUow 
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You  will  notice  that  unc  ;r  B«otion  3613  of  the  Re- 
vised Statutes  of  Missoni  1929,  it  infers  to  section  3811; 
which  covers  a punishment  by  impri Consent  in  the  st  te  peni- 
tentiary only.  In  setting  out  the  Iprocedure  of  parole  in 
this  aection  3813,  it  provides  that  before  granting  such 
parole,  to  re:^^ire  such  ps  rson,  with  one  or  wore  svireties, 
to  enter  into  bond  to  the  state  of  Missouri  in  a sun  to  be 
fixed  by  the  court,  etc.  Under  Section  3810  Revised  Statutes 
of  Missouri  1929,  this  section  seta  out  the  procedure  for  the 
paroling  of  a person  who  has  been  sentenced  by  a Jail  sentence 
or  by  an  imposed  fine  only,  either  by  the  Circuit  Court  or  a 
Justice  of  the  Peace,  As  you  notice  by  this  Section  3‘^10, 
there  is  no  requirement  as  to  making  bond  before  parol*  as 
is  set  out  in  Section  3813  of  the  Revised  Statutes  of  Missouri 
1929, 

Under  Section  3617  of  the  Revised  Statutes  of  Missouri 
1929,  this  section  provides  that  no  per  on  under  the  provisions 
of  SfOtion  3810  shall  be  grr.nted  an  absolute  discharge  at  an 
earlier  period  than  six  months  aft^r  the  date  of  hie  parole, 
nor  shall  such  parole  be  continued  for  a longer  period  than 
two  yea:  e from  date  of  parole,  as  set  out  abowe  3810  is  the 
section  wherw  the  conviction  imposed  a sentence  to  the  county 
Jail  or  imposed  a fine  only.  Section  3817  further  provides 
that  under  the  provisions  of  section  3813  no  person  shall  be 
gra  ted  an  absolute  discharge  at  an  earlier  period  than  two 
years  from  the  date  of  his  parole,  nor  shall  sudi  parole  continue 
for  a longer  period  than  ten  years.  Under  this  latter  part 
of  section  3817,  it  refers  to  Section  3813  where  the  punishment 
imposed  by  imprisonment  in  the  state  penitentiary.  Section 
3318  of  the  Revised  Statutes  of  Missouri  1929  reads  as  follows: 

*lt  shall  be  the  duty  of  the  oourt 
granting  the  parole  to  require  the 
person  paroled  to  pay  or  give  secur- 
ity for  the  payment  of  all  costs  that  may 
h;i.ve  accrued  in  the  cause,  unless  the 
person  paroled  shall  be  insolvent  and 
unable  to  either  pay  said  costs  or  fur- 
nish secxarity  for  the  same.  In  the  lat- 
ter Case  the  cost  s shall  be  paid  ty 
the  state  or  county  as  in  other  eases 
without  such  persons  being  required  to 
serve  any  tike  in  Jail  for  non-payment 
of  fine  or  costs.  Such  payment  of  costs 
by  the  state  or  county  shall  not  relieve 
such  person  from  liability  for  the  same, 
but  if  at  auiy  time  before  his  final  dis- 
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\ charge  he  shall  become  able  to  pay 

t costs,  it  shall  be  the  duty  of 

i the  court  to  require  said  costs  to 

I be  paid  oefore  granting  a cischarge. 

and  said  costs  when  so  paid  shall  be 
turned  into  the  state  or  county  trea- 
sury as  the  case  aay  require.* 

As  you  notice  in  Ssotion  3818  it  speolfioally  sets  out 
CO  require  the  person  paroled  to  pay  or  give  security  for  the 
payment  of  all  costs  that  may  have  aoorued  in  the  cause,  un- 
less the  person  paroled  shall  be  insolvent  and  unaule  to  either 
pay  said  costs  or  furnish  security  fcr  the  same.  In  the  latter 
case  the  costs  shall  be  paid  by  the  state  or  county  ar-  in  other 
oases  without  such  person  being  requiz^d  to  serve  any  time  in 
Jail  for  non-payment  of  fine  or  costs.  It  also  further  says 
that  the  pegrnent  of  the  costs  by  the  state  or  county  shall  not 
relieve  such  person  froni  liability  for  the  seune.  but  if  at  any 
time  before  his  final  discharge  he  shall  become  able  to  pay 
said  costs  it  shall  be  the  duty  of  the  court  to  require  said 
costs  to  vS  paid  before  the  granting  of  a discharge*  Section 
3730  reads  as  foil owe t 

*It  shall  be  the  duty  of  the  clerk 
of  the  court  having  criminal  Juris** 
diction  for  the  county  at  the  end  of 
each  term,  to  issue  executions  for  all 
fines  imposed,  and  the  costa  of  con- 
viction in  orii0.nal  oases,  during  the 
term  and  reuiaining  unpaid,  whioa  shall 
be  executed  in  the  same  manner  as  exe- 
cutions in  civil  cases,  and  the  proper^ 
of  the  defendant  may  be  seized  and  sold 
thereon,  notwithstanding  he  may  be  in 
custody  for  the  same  demand.* 

Under  this  section  it  is  the  duty  of  the  clerk  of 
the  court  to  issue  executions  for  all  fines  imposed  and  the 
costs  of  conviction  in  criminal  oases.  This  execution  may  be 
issued  and  the  sheriff  nay  make  a nolle  bona  return.  Upon 
an  execution  issued,  the  parolee  may  avail  himself  of  the 
insolvency  act  described  in  Artiloe  20.  Chapter  29  of  the 
Revised  Statutes  of  Missouri  1929  and  in  that  event  he 
will  be  relieved  of  the  payment  of  any  criminal  costs. 

The  parole  is  not  a p rt  of  the  criminel  case  and  it  was 
so  held  in  the  case  of  state  vs.  Kelley  274  b.  W.  731, 
local  citation  733,  idiere  the  court  said: 
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"Of  oouxvet  the  speolal  Jud.je  oaj 
paee  on  jthe  motion  for  a now  trial, 
nt  an)  appeal,  settle  the  bill  of 
exceptions,  etc.  This  because  such 
matters,  b ing  but  procedural  steps  to 
be  taken  in  arriving  at  the  ultimate 
determir ation  of  defendant’s  guilt  or 
in  ooencB,  are  so  relatec  to  the  trial 
of  the  0 suse  as  to  be  deemed  inci- 
dent theireto.  But  the  granting  of  a 
parole  has  naught  to  do  with  the  ascer- 
tainment of  guilt  or  innocence.  It 
presupposes  the  defendant*  s guilt. 

An  application  for  parole  oannot  be 
entertained  until  after  a judgment 
of  conviction  has  been  rencered 
(sections  4156  and  4157,  R,  S,  1919) 

that  ludtjcment  bflgQfflLa  & fllUvllty 

(section  4167,  R.  S.  1919).  The  . rant- 

ing  ft  uflTQle . wftctiafti:  ii 

J2fi.  fttioal  ft  cundltlanal  fiuapftiifliaii  pI 
aeateage  or.  ft  fiQaaitloaal  araoB  Xl.  aa 

part  of  tha  trial  of  ^ cause  which 
colmlnatSL  la  ft  ludtnnent  ftOB- 

xictiQftj  aoc  ift  II  ijL  Lxa.  wul  lar 
cident  i^ratft.  No  appeal  Ir.y  from 
the  Judgment  entered  on  the  pleas  of 
guilty  ^ defendants  Morgan  and  Burnett. 

SI  saa  ft  r nal  ^atgnilnflt^gn  oL  I&s.  fiftnsi* 

When  Ju4ge  Ing  rendered  that  judgment, 
his  pow^s  and  duties  as  special  judge 
came  to  ian  end.  Consequently  he  was 
not  the  judge  of  the  Cape  Cirardeau 
eounty  circuit  ooxirt  on  the  31st  day 
of  August,  1923,  for  any  purp'<ose 
whatever. ■ 


COMOLUblOM 

In  view  of  tne  above  authorities  it  is  the  opinion 
of  this  department  th  i the  c.rolee  must  pay  the  oouz*t  costs 
vrhere  he  ha.  property  that  is  subject  to  levy  upon  an  execution 
but  if  the  parolee  takes  advantage  of  the  Insolvency  Aot,, 
described  in  Article  20,  Chapter  29  of  the  Revised  Statutes 
of  Missouri  1929.  the  state  wher-  liable  must  pay  the  costs, 
and  the  county  where  liable  must  pay  the  costs.  It  is  further 
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the  opinion  of  tnls  department  that  the  oo  rt  can  not  waive 
the  payment  of  costa  except  where  the  p rolee  takes  advantage 
of  the  Insolvency  Act,  and  In  that  event  the  parolee  could  not 
be  Incarcerated  again  for  the  payment  of  said  cost.  Under 
Section  3730  an  execution  could  be  issued  at  any  time  within 
the  Statute  of  Limitations  for  the  payment  of  the  costs.  It 
Is  further  the  opinion  of  this  department,  that  T^ere  the  costs 
shall  be  paid  by  the  state  or  county  as  in  other  oases,  without 
such  person  beln^  required  to  serve  any  time  In  Jail  for  non- 
payment of  fine  or  costs,  such  p.  yment  of  costs  by  the  state  or 
county  shall  not  relieve  such  p rson  from  liability  for  the  same 
but  at  any  time  before  his  final  discharge.  If  able  to  pay.  the 
court  shall  require  the  cost  to  be  prid  before  granting  a dis- 
charge. When  the  costs  have  been  paid  in  this  manner  ^ the 
parolee,  the  money  should  be  returned  to  either  the  state  or 
the  county,  into  the  state  treasury  or  the  county  treasury, 
as  the  case  may  require. 


Respectively  submitted. 


W.  J.  burJUB 

Assistant  Attorney  i^eneral 

AFl^KOVED: 


J.  W.  BUFFINCzTCN 

(Acting)  Attorney  General 
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LIQUOR  COITROL  • Corporation  oonposod  of  rotoll  dooloM 

may  not  act  aa  purohasiag  agoat  or' 
bohalf  of  its  mombars*  Lltvor  traffia 
ean  only  ba  angagad  in«  la  tha  nannar 
provldaO  by  law 


Noveabar  21 , 1938 


Ur.  Wallace  1.  Bowera 
Chief  Clark 

Dapartmont  of  Liquor  Control 
Jafferaon  City,  Mxaaourl 


Dear  Slrt 


Thla  will  acknowledge  receipt  of  your  latter 
of  recant  date  requeatlng  an  opinion  on  tha  following 
quaatlont 

"May  a corporation  conalating 
of  licanaad  ratailara,  pur* 
ohaaa  intoxicating  liquor 
ordered  by  the  a aid  licenaed 
retailera  with  money  advanced 
to  80  purchaaa,  and  act  aa  a 
purchaalng  and  diatrlbutlng 
agent  for  and  within  the  acopa 
of  ita  employment  by  the  li* 
oanaed  retailara  without  being 
required  to  ootain  a wholeaaler*a 
or  retailer*a  llcenae." 


Aa  we  underatand  it  thla  corporation  la  to 
act  only  in  the  capacity  of  purohaa5Lng  agent  on  be- 
half of  ita  raembera.  Ita  plan  of  operation  la  that 
the  varloua  aiambera  thereof  make  known  to  the 
corporation  their  needa  in  tha  way  of  liquora  to  be 
purchaaed  for  the  member*  The  corporation  then  holda 
said  order  until  aufficient  other  oirdera  have  aocvunu* 
lated  so  that  it  can  purchase  in  large  lota  at  a 
better  price*  All  the  purchaaea  are  to  be  made  from 
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a duly  llcanaad  wholesaler  In  this  state.  After  the 
purchase,  the  corporation  will  then  make  deli\.ry. 

For  this  service  each  meidser  who  uses  the  corporation's 
facilities  imist  pay  a certain  commission  to  it  to  de- 
fray operating  expenses. 

The  question,  as  we  sea  it.  ist  May  this 
corporation  engage  in  the  liquor  traffic  in  this 
manner,  or  is  this  type  of  liquor  traffic  authorised 
by  the  lawT 

In  State  v.  Parker  Distilling  Conpany.  236  Mo. 
219.  253.  the  court  reviews  a number  of  authorities 
and  makes  this  statement t 

■^ose  authorities  also  establish 
the  fact  that  the  liquor  traffic 
is  not  a lawful  business,  except 
as  authorized  by  express  legisla- 
tion of  the  State  I that  no  per- 
son has  the  natural  or  inherent 
right  to  en^rage  therein;  that 
the  liquor  business  does  not  stand 
upon  the  same  plane,  in  the  eyes 
of  the  law.  with  other  cosmercial 
occupations.  It  is  placed  under 
the  ban  of  law.  and  it  is  thereby 
differentiated  from  all  other 
occupations,  and  is  thereby 
separated  or  removed  from  the 
natxirel  rights,  privileges  and 
imnmities  of  the  citizen." 

Previous  to  this  the  Court  saidi 

"«  * « such  occupation  can  only 
be  pursued  when  the  person  who 
desires  to  engage  therein  first 
procures  a license  from  the 
proper  authorities  of  the  State 
authorizing  them  to  so  do./ 
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I^dar  tha  law  as  declared  in  the  above  case 
It  Is  clear  that  a person  or  corporation  desiring  to 
engage  in  the  liquor  txaffie,  xnust  find  its  authority 
to  do  so  in  the  law  pertaining  to  the  regulation  and 
control  of  liquor. 

The  only  kind  of  liquor  trafficking  authorised 
by  law,  is  that  for  whloh  a specific  license  has  been 
provided. 


Under  the  terms  of  Gootlon  3,  Laws  of  Mis* 
souri.  Extra  Session,  1933-^4,  page  79,  this  corpora- 
tion cannot  obtain  a license  as  a wholesaler.  This 
section  reads  in  partt  "«■«««  wholesaler,  « « * * 
their  employees,  officers  or  agents,  shall  not  under 
any  circumstances,  directly  or  indirectly,  have  any 
financial  interest  in  the  retail  business  for  the 
sale  of  intoxicating  liquors ,«««”.  This  corpora- 
tion is  made  up  entirely  of  licensed  retail  dealers 
in  liquor  and  its  officers  are  members  of  this  group. 

However,  it  is  not  engaging  in  the  liquor 
business  as  a wholesaler,  and  for  this  reason  also 
cannot  get  a license  as  such.  In  Pishbach  Brewing 
Conpmy  v.  City  of  St.  Louis,  95  S.  V.  (£d)  335,  a 
wholesaler  df  intoxicating  liquors  is  defined  as  "a 
species  of  merchant,  a dealer,  a trafficker  « « « * 
*one  who  buys  in  oosqparatively  large  quantities  and 
who  sells,  usually  in  smaller  quantities,  but  never 
to  the  ulti::'ate  consumer  or  an  individual  unit.  * ” 

Under  this  definition  we  sea  that  the  instant 
corporation  lacks  one  of  the  essentials  of  being  a 
wholesaler  - that  of  selling  in  smaller  quantities. 

The  corporation  here  buys  on  behalf  of  a certain 
iiasied  person  and  makes  delivery,  but  does  net  resell 
anything  except  services.  Veither  is  said  corporation 
a retail  dealer  in  liquor  because  it  does  not  sell 
anything,  nor  does  it  deal  with  the  ultimate  consumer. 
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It  obviously  is  not  a manufactxirer* 

The  only  type  permit  left,  after  the  elimina* 
tion  of  the  above  is  the  solicitor *s  permit*  But  a 
"solicitor”  is  one  vho  offers  to  sell,  or  sells,  some 
commodity*  This  corporation  only  purchases  and  de* 
livers*  Thus  not  being  a solicitor,  the  corporation 
may  not  obtain  this  type  of  permit* 

be  have  shown  there  is  no  type  of  license 
authorised  by  statute  vdilch  may  be  granted  to  this 
corporation  to  engage  in  the  liquor  traffic  solely 
as  a purchasing  spent*  It  is  not  a manufacturer « 
retailer  or  solicitor*  Due  to  its  peculiar  organisa- 
tion it  cannot  obtain  a wholesaler's  permit,  nor  is 
it  a wholesaler* 

’ ] 

However,  said  corporation  Is  engaged  in  the 
liquor  traffic  in  that  it  accepts  orders  fron  its 
members,  places  said  orders  with  a wholesaler  and 
hazidles  the  delivery  of  intoxicating  liquor* 

No  person  having  the  ri^t  to  engage  in  the 
liquor  traffic  without  a license  authorizing  them 
to  do  so  and  no  license  being  authorized  by  statute, 
it  la  apparent  that  the  type  of  business  desired  to 
be  undertaken  is  not  authorized* 


CONCLUSION 


Therefore,  we  are  of  the  opinion  that  no 
license  is  provided  for  a corporation  composed 
entirely  of  licensed  retail  liquor  dealers  to  act 
as  purchasing  agent  for  the  members  of  said  corpora- 
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tlon  end  that  no  license  being  provided  thie  type 
of  trafficking  in  liquor  ia  illegal* 


Respeotfully  submitted 


TYRS  W.  8URT0N 
Assistant  Attorney  General 


APPROVED 


J.  2.  TAYLOR 

(Acting)  Attorney  General 


COUNTY  BUDGET  ACT:  (1)  Classes  should  be  paid  in  order  of 

• their  priority;  (2)  Section  12140,  R.  S.  1929, 

should  bo  considered  In  payment  of  warrants; 
(3)  Constitutionality  of  the  Budget  Law. 


ijecember 


wr.  : rankle  booker 
treasurer 
Ripley  County 
Doniphan,  Missouri 


Dear  *slr: 


20,  1938 


FILED 


This  Department  Is  In  receipt  of  your  letter 
of  December  15th.  As  yo'ir  letter  Involves  several  questions, 
we  shall  attempt  to  segregate  the  questions  and  answer 
each. 

The  first  question  Is  as  follows: 

"V.hether  Class  2 v.arrants  drawn 
on  the  County  Revenue  shall  have 
priority  of  payment  over  all  except 
Class  1 warrants  as  provided  by  the 
Budget  141W  of  1933,  pages  340-341, 
section  1,  and  whether  Class  3 shall 
constitute  the  third  obligation  of 
the  Countv,  and  so,  as  provided  by 
said  law. 

It  appears  by  our  files  that  we  have  rendered  an 
opinion  which  deals  with  the  principle  involved  in  your 
question,  said  opinion  being  to  Miss  Carrie  Viilliams, 
Treasurer  of  Barry  County,  Cassvllle,  Missouri,  on  June 
21,  1934.  Copy  of  the  opinion  is  herewith  enclosed,  which  Is 
to  the  effect  that  each  class  receives  priority  of  payment 
over  all  succeeding  classes.  In  other  wox^s,  we  think  it 
was  the  Intention  of  the  Legislatxxre  that  all  warrants  in 
Class  1 should  be  paid  if  such  warrants  are  protested 
before  the  warrants  of  Class  2,  and  each  subsequent  class 
should  be  paid. 


I*,  •^’Tsinkle  booker 


L>ec 


20,  1958 


Your  second  question  is  as  follows; 

"ilie  question  has  been  presented 
to  us  that  the  Legislature  failed 
to  repeal  section  12139  and  12140 
K,  3.  ho,  1929  in  the  enactment 
of  the  Budget  Law  of  1933  although 
it  attempted  to  do  so  by  the  pro> 
visions  of  Sections  1 and  22  thereof, 
for  the  reason  that  oections  12139 
and  12140  were  not  expressly  repealed, 
and  therefore,  that  t^ounty  .iarranta 
shall  be  paid  in  the  order  in  which 
they  shall  be  presented  for  payment 
and  not  according  to  the  Class  in 
which  they  are  drawn,  iund  further 
the  question  has  been  raised  the 
Budget  Law  of  1933  is  unconstitutional," 

Relative  to  the  above  question,  this  Lepartment 
rendered  an  opinion  to  Honorable  Charles  Pari^r,  rroaecuting 
attorney,  Buffalo,  Missouri,  on  .ieptember  27,  1934. 

e note  that  this  opinion  discusses  oeotlon  12140,  h,  B,  Mo, 
1929.  We  are  also  enclosing  copy  of  opinion  written  to 
honorable  K,  B,  ochroeder,  Trwi.  surer  of  Crawford  County, 
Missouri,  on  October  26,  1933,  in  which  the  effect  of  Jection 
12140  is  discussed.  However,  the  section  should  further  be 
considered, in  the  payment  of  warrants, to  the  effect  that  if 
protested  warrants  are  in  Class  1 the  warrants  should  be  paid 
accoz*dlng  to  the  tir.e  which  said  warrants  are  registered  and 
should  take  precedence  over  the  warrants  in  other  classes. 

In  other  words,  the  registration  of  warrants  should  be  follow- 
ed according  to  tisie  in  the  individual  classes  and  the  warrants 
of  each  class  should  take  precedence  over  each  subsequent 
class. 


Relating  to  the  constitutionality  of  the  Budget  Lav, 
it  is  not  the  policy  of  this  Department  to  pass  upon  the 
constitutionality  of  acts  of  the  i-egislature  and  declare  the 
sasie  unconstitutional.  However,  the  constitutionality  of  the 
Bxidget  Act,  relating  to  counties  of  more  than  50,000  inhabitants. 


Ur*  iorankle  Booker 


-3- 


1938 


Dec*  20, 


I 


was  raised  In  the  decision  of  Cfraves  v*  rurcell,  337  Uo* 
574,  and  the  Act  was  held  to  be  constitutional* 

V>e  are  also  enclosing  copy  of  opinions  idilch 
further  bear  on  the  questions  presented  by  your  letter*  In 
the  event  there  Is  any  further  Infoxmatlon  we  can  give  you 
please  feel  free  to  write  us* 


Very  truly  yours 


OLLIVER  W*  HOLM 
Assistant  Attorney -Oeneral 


APPROVED* 




(Acting)  Attorney-General 


OVvHxEO 

-Jics* 
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P'ebruary  4,  1938 


Hon.  Charles  D.  brandom 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


FILED 

Ll^ 


Dear  Sir; 


re  have  your  request  for  ein  opinion  as  to  merchants 
4Slvln^  away  tickets  with  each  pvirchaae,  and  the  tlc>:eta 
beln^  put  in  a large  container  and  once  or  twice  a week  being 
drawn  therefrom,  and  the  persons  idiose  names  appear  on  the 
tickets  thus  drawn  are  given  prizes* 

A lottery  Is  any  scheme  or  device  whereby  anything 
of  value  Is,  for  a consideration,  allotted  by  chance*  State 
vs*  Enerson,  318  Mo*  633,  1 S.  W.  (2)  109,  111;  State  ex  rcl. 
vs*  Hughes,  299  Mo.  629,  263  S.W.  329,  28  .A.L.R.  1306;  State 
vs.  Becker,  248  Mo.  56,  154  S.  W.  769* 

The  Court  In  ValJialla  Hotel  & Company  vs.  Car:i:ona, 

44  Phllllplne,  233,  1.  c*  242,  said; 

"'while  Ingenuity  Is  continually  at 
work  to  evolve  some  scheme  wlilch  Is 
within  the  mischief  but  not  quite 
within  the  letter  of  the  law — we 
propose  to  go  beyond  the  shell  to 
the  substance  and  to  condemn  the  same." 
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CONCLUSION 


It  Is  therefore  the  opinion  of  this  olflce  that  the 
drawln^j  as  outlined  In  the  above  statement  constitutes  a lottery 
In  violation  of  Section  4314  R.  S.  Missouri  1929. 


Yours  very  truly. 


FRAJIKLIN  E.  IdSAGAN, 
Assistant  Attorney  General 


APPROVED* 


(Acting)  Attorney  i^eneral 
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TAXATIONS  Df  'nltioa  0f  Ta:q)a7er, 


May  5,  1938. 


Honorable  Cliarlea  D,  Brandon 
Prosecuting  Attorney 
iiaviesa  Gotmty 
Gallatin,  Mlasourl 

Dear  Slrt 

This  department  baa  received  your  letter  cjC  May  2siS^ 
which  letter  reads  as  follows* 

"I  wish  you  would  please  render  me  an 
opinion  on  what  ©onatltutes  a *^ax-pay» 

Ing  citizen*  wlt|i  reference  to  the 
qualifloatlona  of  an  applicant  for  a 
liquor  license  under  Section  27  of  the 
Liquor  Laws  of  thla  state. 

"Would  a person  who  has  Just  bean 
assessed  for  taxes  on  which  asaesament 
taxes  will  not  be  paid  until  1939  be  a 
tax-paying  citiaenT 

"Would  a person  who  lias  formerly  paid 
taxes,  but  has  not  paid  taxes  within 
the  last  year,  or  who  is  delinquent 
one  or  more  years  in  paying  taxes  of  a 
respective  coxinty  or  oity,  be  a tax- 
paying  citizen?" 

Section  27  of  the  Liquor  Act  found  in  the  Laws  of 
Missouri,  1937,  page  533,  states  that* 

"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  * e ♦ 
a tax^paylng  citizen  of  the  county, 
town,  city  or  village,  e e * 

The  first  and  principal  question  to  be  detemlned 
therefore  is,  who  is  a taxpayer  and  under  what  oirctse^ 
stances.  We  find  the  following  definition  of  a taxpay- 
er in  61  C.  J,  1748* 
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”The  generally  accepted  definitions  of 
a taxpayer  are  j a person  chargeable 
with  a tax,  or  who  owning  property  in 
the  state,  or  within  the  territory,  is 
subject  to  taxation;  one  from  whom 
govermient  demands  a rjecuniary  contri- 
bution toward  its  support;  one  who  is 
liable  for  the  payment  of  taxes;  one 
who  is  required  to  pay  taxes;  one  who 
is  subject  to  and  liable  for  a tax; 
one  who  owns  property,  within  a town 

or  munlolpallty,  subject  to  taxation; 

« 

Gooiey* in  his  work  on  taxation  in  Volume  1,  4th  Ed, 
Section  17,  defines  a taxpayer  as  follows: 

"A  taxpayer,  as  the  term  is  generally 
used,  is  one  who  owns  property  within 
a state  or  taxing  district  and  who 
pays  a tax  or  is  subject  to  and  liable 
for  a tax,” 

In  the  case  of  State  on  Inf.  Bellamy  vs,  Menengall, 
270  S,  101,  the  Supreme  Court  of  Mssourl,  said: 

”In  Webster’js  hew  International  Dic- 
tionary, a taxpayer  is  defined  as: 

*0»  who  pays  a tax,  ^ In  Funk  & ag- 
nail’s Hew  standard  iict ionary,  a ta- 
payer  is  defined  as;  ’One  who  pays 
any  tax,  or  who  is  liable  for  the 
payuent  of  any  tax,  ’ I’he  evidence 
is  clear  and  undisputed  that  respon- 
dent, on  June  1,  1920,  was  the  legal 
owner  of  the  property  heretofore  des- 
cribed, and  tiiat  it  was  not  exempt 
from  taxation," 

In  the  case  of  3tate  ex  rel,  Sutton  vs.  Passe,  71 
S,  W.  746,  the  St,  hoiils  Court  of  Appeals  defined  a tax- 
payer as; 


"A  person  owning  property  In  the  state 
subject  to  taxation,  and  on  which  he 
regiilarly  pays  taxes," 
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It  Is  to  be  noted  in  the  Fasse  case,  that  the  de- 
finition of  a taxpayer  is  enlarged  to  require  that  a 
person  must  own  property  subject  to  taxation  and  also 
pay  taxes  on  the  same  regularly  before  he  can  so  quali- 
fy, TMs  court,  however,  was  construing  a statute 
which  provided  that  a school  director,  in  order  to 
qualify  as  such,  must  be  a resident  taxpayer  and  must 
also  liave  paid  a state  and  coxxnty  tax  within  one  year 
next  preceding  his  election.  Since  the  statute  de- 
finitely required  that  schoo'l  directors  must  have 
actually  paid  taxes  within  a year  next  preceding  the 
election,  the  definition  of  a taxpayer  as  announced  by 
that  court  was  necessarily  Influenced  thereby.  The 
court  announced  this  definition  of  the  term  only  after 
fully  considering  the  statute  to  be  construed, 

A quite  complete  discussion  of  the  term,  wliich  in- 
cludes an  accumulation  of  authorities  on  tlie  question, 
is  found  in  the  case  of  Leventhal  vs,  Gillmore,  206 
N,  Y,  S,  121.  In  tills  case  the  court  said: 

"In  general,  a ‘taxpayer’  is  defined 
as  ’one  who  pays  any  tax,  or  is  liable 
to  pay  any  tax’  (Standard  Dictionary); 
also  as  ’one  who  pays  a tax’  (Webster’s 
Dictionary);  and  as  *a  person  charge- 
able with  a tax;  one  from  whom  govern- 
ment demands  a pecuniary  contribution 
towards  its  3uppo:i.t’  ("lack’s  Law  Dic- 
tionary). An  examination  of  the  authori- 
ties discloses  no  material  variance 
from  the  foregoing  and  generally  ac- 
cepted definition.  In  matter  of  Kers- 
burg,  101  Mlsc,  Kep,  241,  243,  166  N,  Y, 

Supp,  900,  902,  affirmed  179  App,  Div, 

969,  166  K,  Y,  Supp,  1100,  a ’taxpayer’ 
is  defined  as  follows. 


"'One  owning  property  within  the  terri- 
tory subject  to  taxation.  To  constitute 
a taxpayer  in  the  meaning  of  the  statute, 
it  is  not  necessary  tiiat  the  taxes  due 
on  Ilia  property  should  hiave  been  assess- 
ed, hlllsman  v,  Faison,  57  S,  h.  Rep, 
920,  922;  23  Tex,  Civ.  App,  398.' 

"In  Winters  v,  Independeiit  School  Dis- 
trict (Tex,  Glv*  App, ) 208  S,  ¥/,  574, 
it  was  held: 
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”’One  otherwise  qualified  to  vote  at 
an  election  in  an  independent  school 
district  to  determine  whether  or  not 
the  district  should  levy  an  addition- 
al school  tax  is  a ’taxpaying  voter,* 
if  liable  for  taxes  on  property, 
whetlier  or  not  his  property  has  been 
assessed  for  taxes,,’ 

"The  qualification  required  In  the 
last-mentioned  case  was  that  a voter 
should  be  a ’taxpaying  voter,’ 

"In  hempen  v,  Bruns  (Tex,  Civ,  App, ) 

195  S,  Vi',  643,  the  constitutional 
requirement  to  vote  on  the  proposi- 
tion of  the  expenditure  of  money,  or 
assxmiption  of  debt,  was  that  an  elec- 
tor pay  taxes  in  the  towns  or  cities 
of  the  state,  and  the  same  was  de- 
fined as  follows: 

"’One  who  pays  taxes  lias  been  constru- 
ed to  mean  a taxpayer,  and  it  has  been 
determined  tlaat  a taxpayer,  in  the 
meaning  of  the  constitutional  provision 
mentioned,  is  one  who  owns  property  in 
the  tovm  or  city  subject  to  taxes, 
iilllaraan  v,  Faison,  23  Tex,  Civ,  iipp, 

398,  57  S.  h,  920,  There  is  nc  law 
making  the  tax  records  the  exclusive 
evidence  that  the  voter  is  a taxpayer, 
helther  is  it  necessary  tiiat  the  pro- 
IJerty  tax  be  actually  paid,  ’ " 

With  the  above  genex'al  prlnolples  la  mind,  we  will 
consider  your  first  question,  that  la,  whether  a person 
who  has  just  been  assessed  for  taxes,  but  v;hich  taxes 
will  not  be  paid  until  1939,  can  be  considered  a taxpay- 
ing citizen.  Apparently  you  have  in  mind  a person  who 
iias  recently  acquired  property  and  has  not  been  actual- 
ly paying  taxes  in  the  "county,  tovm,  city  or  village," 

If  any  such  person  has  acquired  title  to  property  and 
the  sane  has  been  assessed,  it  is  our  opinion  that  the 
holder  of  such  property  is  qualified  as  a taxpayer,  under 
the  terms  of  Section  27  of  the  Act,  We  do  not  believe 
that  the  court.  In  construing  the  statute  in  the  Passe 
case.  Intended  to  place  any  different  construction  on  * 
the  word  "Taxpayer"  where  the  word  is  used  alone  and  no 
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furthei’  statutoi’y  requirements  az’e  i^ade  as  to  payment 
of  taxes  as  is  required  in  the  School  Statute, 

The  case  of  In  re  iCersbui'g,  166  N,  Y,  S,  900,  is 
directly  in  point,  B:ere  an  attempt  was  made  to  oust 
a liquor  comiaissioner  for  the  reason  that  he  was  not 
a taxpayer  at  the  tiBie  of  Ms  appointment,  as  required 
by  tlie  statute.  The  law  required  that,  wltiiin  twenty 
days  after  its  effective  date,  the  mayor  of  each  of 
the  cities,  "shall  appoint  a comKiission  to  consist  of 
three  laemher's,  v/ho  sliall  Be  residents  and  taxpayers  of 
the  city  or  town  -it  -a-  -ir 

The  court  said,  on  page  902,  of  the  case; 

"It  appears  without  dispute  that 
Claries  L,  O'Coniior,  the  comr.iis  si  on- 
er who  it  is  clalimd  is  disqualified 
because  lie  was  not  a taxpayer,  became 
the  owner  of  a piece  of  real  property 
in  the  city  of  hackawanna  on  the  2d 
day  of  hay,  1917,  and  tliat  the  law  in 
question  becai-ie  effective  on  the  22d 
day  of  hay,  1917,  Tlie  Otandard  Dic- 
tionary defines  a taxpayer  as* 

"’One  Vrfho  pays  any  tax  or  is  liable  to 
pay  any  tax,  ’ 

"’Taxpayer,"  as  used.  :^u  Kev,  St,  Tex, 

1895,  art,  3942,  providing  that  all 
Piersons  who  are  legally  qualified 
voters  of  the  state  and  of  the  county 
of  t.helr  residence,  and  who  are  resi- 
deiit  taxpayers  in  said  district,  as 
shown  in  the  last-assessment  rolls  of 
the  co\mty,  shall  be  entitled  to  vote 
in  any  such  school  district,  does  not 
mean  only  those  wrhose  names  appear  on 
the  last  assessment  rolls  of  the 
county,  but  means  one  owning  property 
within  the  territory  subject  to  taxa- 
tion, To  constitute  a taxpayer  in 
the  meaning  of  the  statute,  it  is  not 
necessary  that  the  taxes  due  on  Me 
property  should  Imve  been  assessed,  'i  . 

Hillaaan  v,  Faison,  23  Tex,  Civ,  App, 

398,  57  S,  W,  920,  922. 
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*'!  an  therefore  of  the  opinion 
that  la'’,  0’  Connor  possessed  the 
le^B.1  qualifications  of  a coinais- 
sioner  at  the  tir  e of  Ms  appoint- 
ment t>y  the  nayor  and  tlie  approval 
of  his  appoiiitirient  by  the  connis- 
sioner  of  excise," 

Undoubtedly  the  true  definition  of  a taxpayer  is 
one  who  pays  a tax,  or  v/ho  is  liable  for  the  payraent 
of  a tax.  It  la  not  necessary  for  one  to  have  actual- 
ly paid  a tax,  or  to  .iiave  paid  taxes  regularly.  The 
legal  liability  for  the  tax  is  sufficient. 

As  vie  stated  above,  it  follows  tliat  aiiyone  owning 
property  within  the  prescribed  limits  which  is  subject 
to  taxation,  although  no  taxes  might  ixave  been  in  the 
past  paid  on  such  pi’operty,  that  the  owner  thereof  is 
to  be  considered  a taxpayer  because  siich  property  is 
subject  to  taxation, Such  a person  would,  therefore,  be 
qualified  as  a taxpaying  citizen  as  meant  and  intended 
in  said  Section  27, 

Your  next  question  reads  as  follows;  "Would  a 
person  who  lias  formerly  ijaid  taxes  but  lias  not  paid 
taxes  witliln  the  last  year"  be  considered  a taxpaying 
citizen,  Vve  assurae  that  you  refer  to  persona  who  have 
forraerly  owned  property  aiid  foiraex’ly  paid  taxes  on 
same  but  who  do  not  now  own  any  property,  whatsoever, 
or  are  they  now  paying  taxes,  r'ach  persons  in  our 
opinion,  are  not  now  eligible  for  a license,  fJection 
27  Is  written  in  the  present  and  not  past  tense  in 
this  respect,  ilie  statiite  states  that: 

"No  person  shall  be  granted,  a 
license  hereunder  'anles^  sac'  -^r- 
son  is  V-  a taxpaying  citizen 

...  ~ — tt 

"i  I V*  ^ 

‘fhe  fact  that  a person  may  have  ovaied  property  and 
becaiie  liable  or  paid  taxes  in  the  past  could  not  quali- 
fy such  .person,  as  a present  taxpayer,  for  a present 
license.  All  the  cases  cited  herein  required  that  the 
tax|3ayer  must  be  a pi'^esent  taxptayer  to  be  so  considered. 

Your  next  and  last  question  is  whether  a person  "who 
is  delinquent  one  or  more  years  in  paying  taxes  of  a re- 
spective county  or  city"  may  be  GGnsidei*ed  a taxpaying 
citizen.  It  will  be  noted  in. the  eases  cited  above,  tiiat 
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the  actual  paynent  of  taxes  is  not  a necessary  prere- 
quisite in  detenaining  who  is  a taxpayer.  The  princi- 
pal point  appears  to  be  that,  if  a one  is  ’’chargeable 
with  a tax"  or  "is  liable  for  the  payment  of  any  tax" 
through  the  ownership  of  property,  tliat  such  person  is 
considered  a taxpayer.  Therefore,  if  a person  owes 
taxes  on  property  which  he  owns  but  the  same  has  been 
allowed  to  become  delinquent,  this  delinquency  In  it- 
self, does  not  prevent  such  person  from  being  classi- 
fied as  a taxpayer. 


CQMGhUSIOM 

It  Is  the  opinion  of  this  department  tiiat  a tax- 
payer is  a one  who  pays  a tax  or  is  liable  for  the 
payment  of  a tax|  that  actual  payi-ient  of  taxes  is  not 
necessary  if  the  liability  therefor  exists,  in  order^ 
to  qualify  a person  as  a "tax-paying  citiaen"  within 
the  meaning  of  Section  27  of  the  Liquor  Act, 

Respectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVEDi 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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OPTIUST!^  --  Restoration  of  expired  license  must  be  made 
when  statutory  fee  for  same  be  tendered* 


May  13,  1938 


Dr*  J*  F*  Hrawley,  Secretary 
Mo.  State  board  of  Optometry 
Jefferson  City,  Missouri 


Dear  Sir: 


V/e  acknowledge  your  Is  tter  of  May  9,  1938 
requesting  an  opinion,  which  letter  reads  as  follows: 


"7<111  you  please  give  me  an  official 
opinion  if  such  a ruling  of  the  Mis- 
souri State  Board  of  O|)tometry  is 
within  the  Laws  regulating  the  prac- 
tice of  Optometry  in  Missotiri 


'The  i-Joard  has  rtiled  that  any 
registered  Optometrist  who 
has  retired  from  the  practice 
of  Optometry  for  more  than 
five  years,  cannot  renew  his 
certificate  of  Registration 
without  taking  another  iot- 
amlnation  of  the  Missouri 
State  Board  of  Optometiry’* 


Section  13508,  R*  S*  Mo*  1929,  provides: 

"Every  registered  optometrist  end  every 
registered  apprentice  who  continues  in 
active  practice  or  service,  shall,  an- 
nually, on  or  before  the  first  day  of 
April,  renew  his  certificate  of  regis- 
tration and  pay  the  required  renewal 
fee*  Every  certificate  of  registration 
which  has  not  been  renewed  during  the 
month  of  April  in  any  year  shall  expire 
on  the  first  day  of  May  in  that  year* 
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A registered  optometrist  or  a registered 
api-rentlce  whose  certificate  of  regis- 
tration has  expired  may  have  his  cer- 
tificate of  registration  restored  only 
upon  payment  of  the  required  restora- 
tion fee,  Any  registered  optometrist 
who  retires  from  the  practice  of  op- 
tometry for  not  more  than  five  (6) 
years  may  renew  his  certificate  of 
registration  upon  paynent  of  all 
lapsed  renewal  fees." 


Section  13510,  R.  S.  Mo.  1929,  provides! 

’’•jtThe  foe  to  be  paid  upon  the  renewal  of 
a certificate  of  registration  Is  ^5«00. 
The  fee  to  be  paid  for  the  restoration 
of  an  expired  certificate  of  registration 
as  a registered  optometrist  Is  $10«00. 

The  fee  to  be  paid  for  the  restoration 
of  an  expired  certificate  of  registration 
as  a registered  apprentice  Is  i2^0Q^" 


Section  13512,  R.  S,  Mo.  1929 t 

"The  state  board  of  optometry  may  adopt 
reasonable  rules  and  regulations  re- 
lating to  the  enforcement  of  the  pro- 
visions of  this  chapter." 


46  C.  J.  page  1034,  Section  295,  reads: 

"Rules  and  orders  made  by  administrative 
boards  must  accord  with  the  authority 
conferred  upon  the  board  by  law," 


In  the  case  of  Little  River  Drainage  District  vs, 
Lassater,  29  S.  W.  (2d)  716,  l.c.  718;  325  Mo#  493,  the 
Supreme  Court  said: 
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"It  Is  th«  duty  of  the  courts.  In 
construing  two  or  more  statutes  deal- 
ing. with  the  same  subject,  to  read 
them  together  and  to  harmonize  them 
If  possible , and  to  give  force  and 
effect  to  each." 


CONCLUSION 


Section  13512,  supra,  gives  the  Optometry  Board 
power  to  make  "rules  and  regulations"  relating  to  the 
enforce?  ent  of  the  provisions  of  Section  1350B  and  Section 
13510,  supra. 

We  look  to  the  substance  of  the  rule  of  the  Op- 
tometry fioard  as  quoted,  supra,  to  see  If  said  mile  conflicts 
with  the  legislative  provisions  of  Sections  13508  and 
13510,  supra.  The  Optometry  Board  does  not  have  power  to 
make  a rule  which  conflicts  with  or  niilllfles  ejcpress  legis- 
lative provisions,  where  the  Legislature  has  expressly 
|Z*ovlded  for  renewal  of  certificates. 

The  statutes  above  quoted  should  be  constzoied  to- 
gether to  determine  legislative  Intent.  The  language  of 
the  Leglslatiire  Is  not  ambiguous.  The  Legislature  has 
expressly  provided  that  optometry  licenses  not  annually 
renewed  In  April  with  a $5.00  renewal  fee,  will  definitely 
ejqjlre  on  I'.&j  lat  of  the  seme  calendar  year,  and  that  after 
the  latter  date,  the  expiration  certificate  of  registration 
may  be  restored  upon  payment  of  all  accumulated  annual 
renewal  fees  at  the  rate  of  $5.00  per  year,  plus  an  ad- 
ditional $10.00  for  restoration  of  said  license.  Vixen 
such  a tender  In  full  Is  made,  the  Optometry  Board  la 
legally  bound  to  accept  and  restore  the  license. 

We  are  of  the  opinion  that  the  rxile  of  the  Optom- 
etry Board  requiring  an  examination  before  restoration  of 
an  optometry  license.  Is  void,  as  made  contrary  to  exlst- 
Ixxg  statutes  on  the  subject.  Said  mile  purports  to  restrict 
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a statutory  right  of  restoration  of  license  to  an  in- 
dividual to  an  examination  before  the  Board  before 
restoration,  and  the  Legislature  did  not  intend  an  ex- 
amination before  the  Board  as  a condition  precedent  to 
the  right. to  restoration.  In  such  cases,  the  Legislature 
Intended  only  the  payment  of  delinquent  fees. 


Respectf\illy  submitted 


ViK.  ORR  SAVi-YliRb 
Assistant  Attorney  General 


ABIROVLD: 


iTTr^mm 

(Acting)  Attorney  General 


WO£:FL 


»*  * ft*  «^A«ftMft*»  9m  0 ^ > • • M«i « %« 

Offi^o^rsi , Qoaml.tX06  appolntad-liy  the'dO¥*niev  to  8vp«ryl8« 
raiKing-*ai!Ki 'dis^ri-lmtion'of-polsen'  boit  for  in- 
sects are  not  officers  or  agents  of  the  state 
and  hence  not  L mune  from  liability  for  tort* 


July  19,  1938 

r 


Hon*  Gluts*  Lm  iirandOBi 
roseouting  Attorney 
Daviess  County 
Gallatin • Missouri 


Dear  Sin 


This  will  aoknowledire  receipt  of  your  inquiry  of 
June  18,  1938,  which  reads  as  follows I 


"The  question  has  arisen  in  this  oou  ity 
in  oonneotion  with  tlie  ta  xing  of  poison 
bait  for  grasshopper  and  army  worm  con- 
trol as  to  ti.e  liability  of  the  persona 
in  charge  with  reference  to  any  one  work- 
ing with  the  poison  ocmqtound  who  might 
becox-.e  injured  or  poisoned  ana  as  to  how 
the  matter  should  be  handled  to  avoid  such 
liability  on  the  part  of  the  coasaittee  of 
persons  in  charge* 

"It  seems  that  Governor  Stark  has  appointed 
fifteen  men  of  this  county  as  a cocomittee 
in  charge  and  the  work  is  all  none  under 
tlteir  instructions*  Is  tlielr  appointment 
by  Governor  Stark  such  that  they  would  be 
oonoldez*cd  agents  of  or  a part  of  the  Gov- 
ernment  and  If  so  would  they  be  personally 
liable  for  any  injuries  in  oonneotion  with 
the  matterT 
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"It  seama  that  aome  of  tha  oountiea  have 
' baan  oontemplatin^  Incorporating  tuider 
the  Nonprofit  Cooperative  Association 
Statutes  (Section  12676  and  following  R.S. 

• Uo«  1929}  in  order  to  relieve  any  personal 

liability  on  any  of  the  members  in  o xuirga« 

But  tha  question  arises  as  to  what]:jar  tha 
poisoning  of  tha  ^^zwisshoppers  and  army 
worms  would  bs  wltliin  UiS  powers  .planted 
such  an  association  under  ti^a  statute  which 
artacla  of  the  statute  sea;a:s  to  deal  more 
with  tne  inattar  of  markating  farm  products* 

If  incorporated  as  suggested,  it  would  seem 
that  any  protection  (If  any)  the  members  of 
the  coxnmlttae  so  appointed  by  tre  Governor 
Bd.glit  have  by  reason  of  govemc^ent  oonnec- 
tion  would  be  eliminated  and  their  sole  pro* 
taction  from  liability  would  depend  upon 
the  corporation* 

"I  would  like  to  have  your  opinion! 

"let*  As  to  wheti  er  or  not  this  eommlttee 
is  protected  in  any  way  from  personal  lia* 
bility  by  x^ason  of  their  appointment  by 
Governor  Stark* 

"Bnd*  Would  incorporation  under  Article  24, 
chapter  87,  R.S*  Uo*  1929  protect  said  eor<* 
mittee  members  (which  necessarily  involves 
the  question  as  to  whet^ier  such  , rasshopper 
control  ooraes  within  the  statutes)* 

”5rd*  Your  suggestion  as  to  how  the  matt  r 
should  be  handled  for  the  pzHstection  of 
those  in  charge* 

"Ath*  Would  they  be  subject  to  the  Socisil 
Secority  Act  witi^  reference  to  tiae  enployeesV 

"Inasmuch  as  the  gzwisshopper  season  is  now  in 
full  swing,  I would  like  to  hear  from  you  im* 
mediately*  Ho  doubt,  this  matter  has  already 
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had  your  attention  and  you  can  fumlah 
mo  with  a oopy  of  aome  opinion  z*endorod, 
but  If  not  X would  like  your  opinion 
hez^in.” 


We  have  aearoiied  the  laws  and  we  are  unable  to  find 
any  statute  empowering  or  directing  the  (k>vernor  to  appoint 
such  a oonmlttee  as  you  inquire  about*  Therefore,  we  must 
conclude  that  such  coxniaittee  la  appointed  without  authority 
of  law  and  that  It  Is  aooordingly  an  unofficial  eoirmlttee* 

Sucli  committee  was  no  doubt  appointed  in  order  to  comply  with 
rules  of  tne  departrusnt  of  ^the  i ederal  Jovernisent  wtiich  handled 
such  matters* 

Since  the  committee  inquired  about  was  not  created  by 
authority  of  law,  the  members  thereof  are  not  public  officers. 
The  accepted  definition  of  public  officers  In  this  state  is 
found  in  the  case  of  State  ex  rel  v*  Bus,  13b  Uo.  l.c*  331*332, 
in  the  following  languages 


"A  public  office  Is  defined  to  be  *the 
right,  authority  and  duty,  created  azid 
conferred  by  law,  b^  ehioh  for  a given 
period,  eiti:er  fixed  by  law  or  enduring 
at  the  pleasure  of  trw  creating  power, 
an  Individual  is  1 )ve8ted  with  some  por* 
tion  of  the  sovereign  functions  of  the 
government,  to  be  exez^lsed  by  him  for 
the  benefit  of  the  public**  Heohem, 

Pub.  Offices,  1*  The  Individual  who  Is 
invested  with  the  authority  and  Is  re- 
quired to  perforr.'.  the  duties  is  a public 
officer." 


By  similar  reasoning,  ti  e members  of  such  committee 
are  not  employees  of  the  state  since  there  Is  no  law  of  the 
state  authorising  or  directing  auch  work  to  be  done* 


COtiCLUSIOB 

It  is,  tiisrefore,  our  opinion  that  the  members  of  the 
eosmilttee  appointed  by  the  Governor  to  supervise  the  mixing 
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and  diatribution  oX  poison  bait  for  insscts  are  not  officers 
or  employees  of  tbe  state  and  that  they  are  not  exen^t  from 
liability  for  tort  by  reason  of  their  appointment  by  the 
Governor* 


II 


Your  next  inquiry  is  whether  the  oommittee  inqulz^ 
about  could  incorporate  under  the  provisions  of  Article  24, 
Chapter  87,  R*S*  Uo*  1929.  Section  18677  of  said  Article 
reads  as  follows t 


"Hleven  (11)  or  more  persons,  a majority 
of  whom  are  residents  of  this  state,  en- 
gaged in  the  production  of  agricultural 
products,  may  form  a non-profit  co-opera- 
tive association,  without  capital  stock, 
under  the  provisions  of  this  article,  for 
the  followin;^  purpose  or  puri>osesi  To  en- 
gage in  any  activity  in  connection  with 
tlie  marketing  or  selling  of  the  agricul- 
tural products  of  its  members  or  with  the 
baz>vesting,  preserving,  drying,  processing, 
canning,  paokxn^,  gradin storing,  han- 
dling, shipping  or  utilisation  thereof  or 
the  manufacturing,  or  marketing  of  the  by- 
products thereofi  or  in  connection  with  the 
manufacturing,  selling  or  supplying  to  its 
raenbers  of  machinery,  equipment  or  suppliesi 
or  in  the  financing  of  ttie  above  enumerated 
activities!  or  in  any  one  or  more  of  the 
activities  specified  herein*  (Laws  1923, 
p*  111,  Section  2*)" 


The  activity  of  fighting  srasahopi>ers  in  which  the  ocsn- 
mittee  is  engaged  Bd.ght  properly  be  classed  as  an  activity  in 
connection  wit:  the  presexMririg  of  agricultural  products*  Un- 
der U.e  above  article,  eleven  (11)  or  more  persons  may  incor- 
porate into  a non-profit  cooperative  association*  However,  it 
should  be  noted  that  tl:e  activities  autixorised  to  be  engaged  in 
by  such  an  association  are  limited  to  those  connected  with  the 
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agrioultural  products  or  by*pz*OQUot8  of  ti.a  membars  of  such 
assooiatiooa*  Ibarofore,  if  ti.s  oocoaittes  Inquired  sLOOut 
consists  of  eleven  (11)  or  aiore  persons  and  tJasy  should  in* 
corporate  under  said  Article  84  of  Chapter  87,  R*  S*  Mo* 
1080,  tlielr  activities  would  be  limited  to  the  protection  of 
t:ie  agricultural  products  or  by-products  of  the  members  of 
said  association  only*  They  could  not  engage  generally  in 
protecting  the  crops  or  products  of  ot.  er  farmers* 


COIR^LUSIOH 


It  is,  ti.erefore,  the  opinion  of  ti.ls  office  t at 
tl'iS  oommittee  appointed  by  tta  dovez*nor  to  supervise  the  mix- 
ing and  distribution  of  poison  bait  for  insects  can  ineoz^rste 
under  t:  e provisions  of  Article  24,  Chapter  37,  R*  S.  Mo*  1929, 
provided  t;:ere  are  as  ..any  as  eleven  (11)  of  them,  but  the  ac- 
tivities of  such  incorporated  association  would  be  Halted  to 
protecting  the  agricultural  products  or  by-products  of  the 
mesibera  of  such  association  only* 


Your  next  question  Is  whetx.er  tia  oorooittee  inquired 
about  would  be  subject  to  the  Social  Security  Act  with  respect 
to  its  employees* 

We  take  it  you  have  in  mind  Title  lA  of  the  U*  S.  So- 
cial Security  Act,  found  at  page  186  of  the  1937  Ctuoulatlvs 
Annual  locket  fart  to  Title  40-48  USCA*  By  Section  1107  of  said 
Act,  agrlcultviral  labor  is  expressly  exempted  from  the  oi>era- 
tion  of  the  law*  We  think  tiiat  the  activities  inquired  about 
would  properly  be  classed  as  agrieultural  labor* 


COiiCLUSION 


It  is,  therefore,  ti^e  opinion  of  this  office  that  the 
committee  appointed  by  the  Qovernor  to  supervise  the  mixing 
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ftod  distrilmtlon  of  poison  bait  for  Insoots  would  not  b« 
subject  to  the  Netionul  Social  Security  Act  wltl.  respect 
to  t}.e  saployees  of  such  committee* 


Yours  very  truly 


HARRY  H.  KAY 

Assistant  Attorney  General 


AFt'ROVRDl 


j,  b.  imnmjgTCii 

(Acting)  Attorney  General 


ELECTIONS:  Residence  is  a matter  of  intention. 


September  28,  1938 


Hon.  Charles  D.  Brandom 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missotirl 


Dear  Sir: 


We  have  received  your  letter  of  September  20,  1938, 
which  reads  as  follows: 

"I  wish  you  would  please  furnish  me 
with  an  opinion  as  soon  as  possible 
as  to  what  constitutes  a *resldent* 
of  a township  in  the  meaning  of 
Section  12276  R.S.  Missouri  1929, 
providing  *No  person  shall  be  eligible 
to  any  township  office  unless  he  shall 
be  a qtiallfied  voter  and  a resident 
of  such  township.* 

The  particular  case  I have  in  mind  is 
this:  The  president  of  one  of  the 
township  boards  of  this  county  owns 
a farm  in  the  township  and  retains 
a room  there  with  some  of  his  personal 
effects,  but  he  operates  and  owns  a 
business  in  another  county  where  he 
rents  a house  for  living  ptirposes. 

He  considers  this  covinty  his  legal 
residence  and  votes  here.  Is  he 
eligible  to  hold  the  township  office 
\inder  the  circumstances?" 

In  yoiir  letter  quoted  above  you  have  set  out  Section 
12276  R.S.  Missoiari  1929,  in  full.  Conversely  stated  this 
statue  provides  that  if  a person  is  a qualified  voter  and  a 
resident  of  a township  he  shall  be  eligible  to  hold  a township 
office  in  the  particular  township. 
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We  gather  that  the  principal  question  about  which 
you  are  concerned  is  whether  or  not  the  township  officer 
you  have  described  is,  or  can  be  as  a matter  of  fact  or  law, 
a resident  of  the  particular  township  under  the  clrctimstances , 
If  this  officer  is  a resident  then  apparently  he  is  and  has 
been  for  sometime  a qualified  voter,  at  least  as  far  as  the 
length  of  such  residence  is  concerned. 

The  coxirts  of  this  state  have  held  many  times  that 
residence  is  largely  a matter  of  intention.  In  the  case  of 
In  Re;  Lankford  Estate,  272  Mo.  1,  1.  c.  9,  the  Cotirt  said: 


Residence  is  largely  d matter  of 
intention,  (Lankford  vs.  Gebhart, 

130  Mo.  621.).  This  intention  is  to 
be  deduced  from  the  acts  and  utterances 
of  the  person  whose  residence  is  in 
issue . ” 

The  case  of  In  Re;  Ozlas'  Estate,  29  S.W,  (2d)  214.0, 
decided  by  the  Kansas  City  Court  of  Appeals  is  almost  directly 
in  point  as  to  the  facts.  In  that  case  the  deceased  and  his 
wife  owned  and  lived  on  a farm  in  Johnson  Coxuity,  Missouri, 
for  about  twelve  years  after  their  marriage.  They  then  pxir- 
chased  a house  in  Kansas  City,  Missouri,  and  moved  there. 

A year  or  two  thereafter  they  piirchased  another  house  in 
Kansas  City  and  moved  to  the  second  house.  The  Court  set  out 
other  pertinent  facts  as  follows: 

"There  was  testimony  tending  to  show  that 
decedent  retained  control  of  his  farm; 
that  he  spent  week-ends  with  his  wife  in 
Kansas  City;  that  he  kept  a bank  account  in 
Centervlew  and  in  Warrensburg  in  Johnson 
county;  that  he  voted,  when  he  did  vote, 
at  Centervlew;  that  he  told  several  of  his 
friends  and  acquaintances  that  his  home 
was  on  his  farm;  that  he  owned  jointly 
with  his  wife  a house  in  Kansas  City, 

Jackson  oo\intj,  where  his  wife  lived,  and 
where  he  spent  the  weekends;  that  the 
telephone  in  the  house  in  Kansas  City  was 
listed  in  the  wlfe^^s  name;  that  he  rented 
a box  at  the  post  office  in  Centervlew 
where  he  received  mail;  that  he  retained 
a room  or  rooms  in  the  house  on  the  farm 
furnished  by  him,  and  that  this  room  or 
the  rooms  were  occupied  by  him  and  his  wife 
when  there;  or  by  hi.m  when  there  without 
his  wife." 
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The  principal  question  In  the  Ozlas’  Estate  case  was 
whether  the  deceased  was  a resident  of  Johnson  Coiinty  or 
Jackson  County,  and  In  which  of  the  two  counties  the  estate 
should  be  probated.  In  determining  that  the  estate  was 
properly  probated  in  Johnson  County  and  that  the  deceased  was 
at  all  times  a resident  of  Johnson  County,  the  Court  said: 

"The  ruling  herein  depends  upon  the 
proper  construction  of  the  word  domicile. 

Our  Supreme  Court  held  in  Re  Estate  of 
Lankford,  272  Mo.  1,  197  S.W.  l47,  that 
residence  is  largely  a matter  of  in- 
tention, to  be  deduced  from  the  acts 
of  a person. 

Bouv.  Law  Diet.,  Vol.  1,  page  915.  Proof 
of  domicile,  or  legal  residence,  does 
not  depend  upon  any  particular  fact,  but 
upon  whether  all  the  facts  and  circumstances 
taken  together  tend  to  establish  the  fact. 
Engaging  in  business  and  voting  at  a 
particular  place  are  evidence  of  domicile 
there,  though  not  conclusive.  Hayes  vs. 

Hayes,  7^  111.  312;  Inhabitants  of  East 
Livermore  vs.  Inhabitants  of  Farmington, 

74  Me.  154.  To  constitute  a change  of 
domicile  three  things  are  essential: 

(1)  Residence  in  another  place;  (2)  an 
intention  to  abandon  the  old  domicile, 
and  (3)  an  intention  of  acquiring  a new 
one.  Berry  v.  Wilcox,  44  Neb.  82,  62 
N.W.  249,  48  Am.  St.  Rep.  706.  It  has 
been  held  a wife ’ s removal  into  another 
state  for  the  benefit  of  her  husband's 
health  and  a residence  there  for  twelve 
years  will  not  change  the  original 
domicile.  In  re  Reed's  Will,  48  Or. 

500,  87  P.  763;  Ensor  vs.  Graff,  43 

Md.  291. 

A person  can  have  but  one  domicile, 
which,  when  once  established,  continues 
until  he  renounces  it  auid  takes  up  another 
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in  its  stead.  It  is  not  lost  by  temporary 
absence.  The  question  is  one  of  fact 
which  is  often  difficult  to  determine. 
Words  and  Phrases,  Second  Series,  Vol.  2, 
page  133;  City  of  Lebanon  vs.  Biggers, 

117  Ky.  430,  78  S.W.  213,  2l4.  We  hold 
there  is  substantial  evidence  of  record 
to  support  the  findings  of  fact,  and  we 
will  not  interfere  with  the  judgment  in 
this  respect." 


CONCLUSION 


Under  the  rule  that  a person's  residence  is  largely 
a matter  of  intention,  we  are  of  the  opinion  that  the  officer 
you  have  described  is  a resident  of  the  township  in  which  he 
was  elected.  He  maintains  a room  in  the  house  on  his  farm  in 
such  township  which  he  appears  to  occupy  occasionally.  The  fact 
that  he  "considers"  his  farm  as  his  residence  and  that  he  votes 
there  is  the  strongest  evidence  of  his  intention  in  this  respect. 
Consequently  this  officer  is  eligible  for  township  office  under 
the  terms  of  Section  12276  R.S.  Missouri  1929. 


Respectfully  submitted. 


J.  P.  ALr£BACH, 

Assistant  Attorney  General 

APPROVED: 


TAYLOR 

(Acting)  Attorney  General 


JPA:MM 


BALLOT  TITLES:  For  constitutional  amendments  to  be  submitted  N--  oer  Election 

19.'^'  for  Senate  Joint  and  Concu  ent  Resolution,^  vx)  No,  3 - 
Comi^dnsatlon  of  members  of  General  Assembly;  (2)  No,  6 - 
Reelectlon  of  State  -Treasurer  as  own  successor;  (3)  No,  7 - 
special  tax  for  support  of  county  hospitals. 


January  8,  1938 


Honorable  Dwight  B,  Brown 
‘Secretary  of  State 
Jefferson  City,  klssourl 


Attention:  Ivu’.  Holman,  Chief  Clerk 


Lear  Sir: 


Pursuant  to  your  request  of  recent  date,  we  are 
enclosing  to  you  Ballot  Titles  for  three  of  the  Joint  and 
Concurrent  Resolutions  of  the  59th  General  Assembly,  amending 
the  Constitution  of  lilssouri,  as  follows: 

(1)  Senate  Joint  and  Concurrent  Resolu- 
tion No,  3,  pertaining  to  compensation 
of  members  of  the  General  Assembly, 

(2)  Senate  Joint  and  Concurrent  Resolu- 
tion No,  6,  making  the  State  Treasurer 
eligible  to  reelection  as  his  own 
successor, 

(3)  Senate  Joint  and  Concurrent  Resolu- 
tion No,  7,  authorizing  county  courts 
to  levy  special  tax  for  support  of 
coimty  hospitals. 

We  have  yotir  supplemental  letter  relative  to  Confer- 
ence Committee  Gubstltute  for  House  Committee  Substitute  for 
House  Joint  and  Concurrent  Resolutions,  Nos,  2 and  3,  and  will 
prepare  and  forward  to  you  ballot  title,  as  requested  by  you 
in  accordance  with  your  supplemental  letter,  shortly. 


Very  truly  yours 


COVLIL  R.  HEWITT 
Assistant  Attorney-General 

Afi- ROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney-General 

CRH; EG 
Encs, 


BALLOT  TITLE;  For  Constitutional  Amendment  of  Article  IV, 

j ^ iiectiin  47  for  Joint  and  Concurreht  Resolutions 
Nos,  2 and  3,  pertaining  to  pensions  or  assist- 
ance to  persons  over  sixty- five  years  of  age, 
to  be  submitted  at  November  Election,  1938* 


January  14,  1938 


Honorable  Dwight  H,  Brown 
iiecrwtary  of  State 
Jefferson  City,  Missouri 


Dear  ilr.  Brown: 


V/e  have  for  attention  your  supplemental 
letter  of  recent  date  requesting  that  this  Department 
prepare  Ballot  Title  for  Constitutional  ■•UBendment, 
in  which  you  enclosed  typewritten  copy  of  Joint  a^ 
Concurrent  Resolution,  via.: 

Conference  Committee  substitute 
for  Benate  Committee  Ciibstltute 
for  House  Committee  .substitute 
for  House  Joint  and  6oncurrent 
Resolutions  Nos.  2 and  3,  pertain- 
ing to  granting  of  p»  nsions  or 
assistance  to  persons  over'  sixty- 
five  years  of  age. 

In  accordance  with  your  request  we  are  herewith 
submitting  ballot  title  baaed  on  the  Joint  and  Concurrent 
Resolution  in  accordance  with  yovir  finding  of  what  the 
Legislative  Jouzmals  show  with  reference  to  said  resolu- 
tion. 


Very  truly  yours 


COVELL  R.  HEWITT 
Assistant  Attorney-General 


Ai^HROVED: 


T:  E.“¥An,Mi 

(dieting)  Attorney-General 
GRH:EO 


May  take  possession  of  rooms  vacated 
COUNTY-  C0T3FTS:  by  prosecuting  attorney  and  may  require 

personal  property  of  county  to  be  returned 
to  the  courthouse#  » 


January  , 1938 


hr.  John  B.  Brooks, 
Presiding  Jiodge, 
Grundy  County, 
Trenton,  Missouri. 

Dear  Sir: 


We  have  yoiu?  letter  of  January  15,  1938,  in  w^dch  it 
la  contained  a request  for  an  opinion  as  follows: 

"When  Charles  Hoover,  tho  present  Prose- 
cuting Attorney  of  Grundy  County  was 
elected  Prosecuting  Attorney  in  the  year 
1936,  over  Rex  H.  Moore,  the  County  Court 
of  Girundy  County  of  #ilch  the  writer  is 
Presldli^g  Judge,  had  designated  three 
rooms  on  tho  Third  Floor  of  the  Court 
House,  well  lighted,  well  heated,  with 
toilet  facilities,  and  all  reasonable 
conveniences,  as  and  for  the  or flee  of 
the'  Prosecuting  Attorney  of  Grvjndy 
County,  ihlch  rooms  had  been  occupied 
by  Rex  H.  Moore  as  Prosecuting  Attorney. 

Also,  the  County  Coi^rt  furnished  a set 
of  Missouri  Reports,  a Life-Tiijo  Missouri 
Digest,  and  a set  of  the  Mlssoviri  Annotat- 
ed Statutes,  togotier  with  some  other  law 
books,  uhlch  Mr.  Moore  had  advised  us  it 
was  our  duty  to  purchase. 

When  Charles  Hoover  took  charge  of  the 
office  of  Prosecuting  Attorney  on  the 
first  day  of  Janiiary,  1937,  he  (witiiout 
the  consent  of  the  County  Co\Art)  moved 
all  of  these  law  books  out  of  the  office 
of  the  Prosecuting  Attorney  and  out  of 
the  Co\xrt  House,  and  established  himself 
in  anotier  office,  adjoining  tho  office 
of  another  Attomey,  in  a building  across 
the  street  from  the  Court  House. 
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Charles  Hoover  also  locked  tlie  tliToe 
rooms  fonnerly  used  as  the  office  of 
the  Prosecuting  Attorney  of  Grundy 
Coimty,  has  carried  the  key  durln^i  all 
of  the  year  1937  and  until  the  present 
day— clalmlnij  tiie  right  to  lock  and 
keep  locked  these  tiiree  good  rooms  on 
the  Third  Floor  of  the  Court  House  in 
Trenton— claiming  that  since  these 
three  rooms  had  been  set  apart  as  and 
for  tlie  oiflce  of  the  Prosecuting 
Attorney,  he  has  a right  to  keep  tliOm 
empty  and  keep  tliem  locked  merely  by 
reason  of  the  fact  that  he  Is  tlie  Prose- 
cuting Attorney  and  that  these  roozos  had 
been  set  apart  as  and  for  the  office  of 
the  Prosecuting  Attorney. 

Vife  have  received  some  advice.  That  the 
County  Court  Is  not  under  any  legal 
obligation  to  f\a?nlsh  any  office  to  the 
Prosecuting  Attorney  anywhere.  And,  we 
have  been  further  advised  that  even  after 
we  have  set  apart  these  three  rooms  as 
and  for  the  office  of  the  Prosecuting 
Attorney,  he  has  only  the  right  to  occupy 
them—  and  that  If  he  does  not  occupy  tliem 
and  use  them  as  and  for  the  office  of  the 
Prosecuting  Attorney,  he  has  no  right  to 
lock  the  rooms  and  keep  them  locked — but, 
that  the  County  Court  has  the  rlgiit  to 
designate  the  use  of  tixese  vacant  rooms 
(In  the  absence  of  and  use  by  the  Prose- 
cuting Attorney)  vin.  er  the  provisions  of 
R.S.  1929,  Sec.  2078. 

The  County  Court  would  be  glad  to  have 
youi  good  opinion  at  your  earliest  con- 
venience as  to  the  rights  of  the  County 
Court  with  reference  to  tiiese  three 
vacant  rooms.  In  view  of  the  fact  that 
there  has  been  demands  for  space  In  the 
Coiirt  House  during  the  past  year  and  even 
at  present,  and  we  desire  to  use  these 
three  vacant  rooms  rat}:er  than  let  them 
remain  vacant  and  Idle. 

We  would  be  glad  to  have  your  opinion  on 
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this  point  separately  fro:r.  the  otlier 
question  presented  by  us  on  this  date." 

Section  2078  R.S.  Mo.  1929  provides  as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  propez^y,  real  tJid 
personal,  belonging  to  the  co\mty,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
proi>erty,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same,  and  to  atidlt  and 
settle  all  demands  against  the  county.” 

Under  Section  8526  R.S.  Mo.  1929  the  sheriff  or  Jailer 
should  have  the  custody  and  keeping  In  charge  of  the  Jail. 

This  section  was  upheld  In  the  case  of  Kansas  City  Sanitary 
Company  v.  Laclede  County,  269  3.W,  396,  l.c.  398  In  which 
the  court  held: 

Under  section  12549 

the  Jail  Is  required  to  be  kept  In  good 
and  siifflclent  condlton  and  vinoer  section 
12c51  the  sheriff  of  the  coirnty  has  the 
custody,  keeping,  and  charge  of  the  Jail. 

He  therefore  hi.s  full  authority  to  pur- 
chase all  supplies  necessary  to  keep  such 
Jail  In  fcood  and  sufficient  condition, 
idilch  Includes  sanitary  condition,  and 
needed  no  au thozdzatlon  by  the  county 
court  to  render  the  county  liable  for 
purchases  for  such  Jail  for  such  purpose. 

Harkreader  v.  Veivion  County,  216  lio.  696, 

116  S.W.  523." 

It  has  been  a mooted  question  for  sometime  to  state 
what  the  duties  of  the  county  couit  are  in  reference  to  furnish- 
ing offices  Janitor  services,  stationery,  postage,  and  equip- 
ment for  the  county  officers.  The  courts  Ijave  been  very  liberal 
In  their  decisions  In  the  furnishing  of  offices,  etc.,  but  the 
statutes  do  not  set  o\2t  very  clearly  what  the  county  courts 
must  do  In  furnishing  such  facilities. 

In  the  CKse  of  Saylor  v.  Nodaway  Covnty,  159  Uo.  520, 
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under  a statute  providing  that  the  necessary  expenses  In- 
curred by  the  probate  court,  "for  books,  stationery,  furn- 
iture, fuel  and  other  necessarys  shall  bo  paid  by  the 
county",  the  court  held  that  the  covinty  court  was  compelled 
to  pay  the  probate  Judge  for  postage  stamps  in  the  discharge 
of  his  official  duty. 

■ In  the  cose  of  Ewing  v.  Vernon  County, . 216  Mo.  681, 
l.c.  692,  Involving  what  the  recorder  may  have  for  equipment 
and  expenses,  the  court  said: 

There  la  not  a word 

In  the  chapter  (chap.  147),  relating  to 
providing  choirs,  desks,  pens.  Ink, 
stationery,  stoves,  racks,  tables, 
spittoons,  or  other  office  paraphernalia* 

There  Is  even  no  word  relating  to  a room 
In  idilch  to  keep  his  office  or  fuel  to 
heat  It.  But  when  we  read  other  pro- 
visions of  the  general  statutes  relating  to 
building  a courthouse  and  heed  the  \mder- 
lylng  theory  that  county  offices  should 
be  kept  there,  all  questions  relating  to 
a room  vanish;  and  when  we  read  In  section 
9057  that  the  recorder  of  deeds  must  give 
a bond  conditioned  tlxat  he  will  deliver 
up  to  his  successor  among  ether  things 
'the  furniture  and  apparatus  belonging 
to  the  office,  whole,  safe,  and  undefaced,' 
we  but  gather  (what  we  knew  before)  that 
the  furniture  and  apparatus  do  not  belong 
to  the  recorder,  but  to  the  county,  and 
\mder  Revised  Statutes  1899,  section  1777, 
az*e  under  the  control  and  management  of 
the  county  court.'»HJ-<:-^*«-;tv**-jHHHHi'iHHt-KSf-jHfr,'' 

In  the  conipanlon  case  of  Ewing  v.  Vernon  County,  216 
Uo.  698,  the  court  held  that  the  sheriff's  office  Is  entitled 
to  Janitor  service  at  the  expense  of  the  county  and  It  Is 
the  dity  of  the  county  court  to  reimburse  the  sheriff  for 
outlay  for  such  service* 

In  Buchanan  v.  Ralls  County,  283  iik).  10,  the  Supreme 
Cotmt  held  that  It  was  the  duty  of  the  county  to  furnish  the 
county  treasxarer  with  suitable  office  space,  heat,  lights 
and  fumltiare  service  under  the  statute.  Section  12136  K. 

S.  Mo.  1929  vhlch  provides  that: 
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The  county  court 

shall  provide  said  coimty  treas\irer  with 
suitable  rooms  and  secure  a vault  In  the 
courthouse  or  other  building  occupied  by 
county  or  fleers, 

In  many  Instances  there  are  no  statutory  provisions 
for  certain  covinty  and  state  officers  In  vhat  they  shall 
have  for  expenses  and  office  equipment,  tut  we  find  that 
it  has  been  the  attitude  of  the  Supreme  Govu't  that  wiiere 
thei-e  la  an  express  grant  of  power,  it  carries  wl  th  It 
special  Implied  poi[or8  as  are  nooessaz*y  to  carry  out  the 
purposes  of  the  autliorlty  granted. 

In  all  of  tliese  oases  the  statutes  have  not  been 
explicit  on  ehat  should  be  furnished  each  county  official 
yet  the  courts  have  adopted  a liberal  Ivew  in  the  Interest 
of  efficiency  of  the  offices  and  the  officers  In  the  perform- 
ance of  their  duties.  The  statute  does  not  set  out  anythin^ 
as  to  furnishing  office  equipment  to  the  prosecuting  attorney. 
According  to  your  request  several  provisions  were  made  for 
the  prosecuting  attorney  and  he  has  seen  fit  not  to  take 
advantage  of  them  and  it  Is  our  opinion  that  no  further  effort 
be  made  to  have  hli.  use  the  rooms  provided  for  him. 

Under  Section  2076  R.S.  Uo.  1929  as  above  set  out  the 
covinty  court  not  only  lias  control  of  the  county  buildings, 
but  also  the  control  of  the  personal  property  of  the  county. 
The  prosecuting  attorney  in  removing  the  office  fixtures  and 
law  library  has  done  so  wltliout  any  autliorlty  from  the  coimty 
court  and  did  render  the  personal  property  of  the  county  void 
as  to  any  blanket  Insurance  hold  on  the  property  by  the  court. 
In  the  case  of  State  ex  lel.  Buckner,  v.  McElroy,  309  Ho.  595, 
the  leglslatwe  of  this  state  attempted  to  pass  an  act  which 
would  place  the  control  of  several  of  the  county  buildings 
under  the  parole  b^ard  which  consisted  of  circuit  judges  of 
Jackson  County,  Hlssoiiri.  This  act  was  in  direct  violation 
and  imconstltutlonal  and  was  so  held  by  the  court.  It  was 
unconstitutional  for  the  reason  that  It  violated  Section  35 
of  Article  6 of  the  Missouri  State  Constitution  wldch  reads 
as  follows! 

"In  eacl'i  county  there  sl:iall  be  a covinty 
court,  vfclch  sliall  bo  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  covinty  and  such  other  business  as 
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may  be  prescribed  by  lav.  The  court 
shall  consist  Ox  one  or  more  Judges, 
not  exceedlno  thi*e0,  of  vhom  the  pro- 
bate Judge  may  be  one,  as  may  be  pro- 
vided by  lav." 

The  court  In  this  case  also  held  as  follovc: 

"The  gist  of  this  case  hovers  around 
Section  36  of  Article  VI  of  the  Hlssourl 
Constitution  for  1875*  This  section 
reads X 'In  each  coiinty  there  shall  be 
a cotin ty  court,  vhloh  shall  be  a court 
of  record,  and  shall  have  Jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  lav. 

The  court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  #icmi 
the  probate  Judge  may  be  one,  as  may 
be  provided  by  lav.*  By  lav  these 
courts  have  been  established  sc  a s 
to  consist  of  a presiding  Judge  (to 
be  elected  by  the  vhole  county)  and 
tvo  associate  or  district  Jxtdges  to 
be  chosen  by  the  electorate  of  their 
z^speotivo  districts.  But  tdiat  ve 
vant  to  emphasise  Is  the  fact  tiiat 
the  coTirt  Is  of  constitutional  origin, 
and  Its  Jurisdiction  fixed  by  the  Con- 
stitution* In  the  language  of  the 
organic  law  such  court  * shall  have 
Jtirlsdlctlon  to  transact  all  coxonty 
business**  Other  business  may 
be  added  to  Its  Jurisdiction  by  lav, 
but  no  lav  osua  take  from  It  that  idiioh 
the  Constitution  expressly  gives,  l*e., 
that  It  shall  transact  all  cotinty  bus- 
iness* By  Section  2574,  Revised  Stat- 
utes 1919,  such  court  Is  given  control 
of  all  county  property,  both  real  and 
personal,  and  with  It  the  added  authoz*- 
Ity  to  purchase,  lease  and  receive  by 
donation  any  property,  z*eal  or  personal, 
for  the  county.  Likewise  ve  find  the 
power  to  sell  proi>erty  belonging  to  the 
coxmty,  and  to  audit  and  settle  all  de- 
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raanc^s  against  the  county,  ituoh  of 
this  section  has  stood  for  many  years, 
nnd  Is  and  was  a legislative  constimct- 
ion  of  the  Constitution  when  It  speaks 
of  transacting  county  business.  The 
law-makers' understood  that  the  trans- 
acting of  county  business  meant  the 
control  of  all  county  property,  whether 
such  prop«rty  was  in  the  nnt\ire  of  eltlier 
penal  or  eleemosynary.  Institutions.  The 
law-makers  would  have  just  as  much  power 
to  place  the  county  jail,  or  the  poor 
farm  under  the  control  of  a parole  board, 
as  they  would  have  to  place  the  three 
institutions  mentioned  in  the  pleadings 
herein.  Or,  to  broaden  the  field,  the 
divers  state  eleemosynary  and  penal 
Institutions  of  the  State  could  as  well 
be  placed  in  a board  of  supreme  or  cir- 
cuit judges.  The  management  of  county 
and  state  property,  having  no  direct 
connection  with  the  work  of  the  jiidges, 
should  not  be  placed  in  the  hands  of 
the  judges*  It  has  been  ruled  that 
courts  can  appoint  agents  and  officers 
connected  with  the  court  and  look  after 
the  property  wherein  the  courts  are  held, 
and  many  things  incidental  to  the  work- 
ings of  cox^rts,  but  such  is  not  the  case 
here*  For  that  reason  we  do  not  discuss 
or  pass  upon  such  matters.  Here  the 
power  Is  conferred,  by  the  Constitution, 
upon  the  Coxonty  Court  of  Jackson  County 
to  manage  and  control  these  institutions 
and  no  mere  legislative  act  can  thwart 
the  Constl tutlon*-»Hi-*->«--ij^-5j";:;H»-4i-.-!.‘^-»ni-»f-i4-frK-::'-.  " 


CONCLUSION 


In  conclusion  it  is  the  opinion  of  tills  office  that 
the  county  covirt  is  the  sole  custodian  of  the  courthouse  but 
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not  that  part  of  the  courth^^e  used  as  a jail*  In  view 
of  the  fact  tliat  tl  ere  hasre  heen  demancs  for  space  in  the 
coiirthouse  duilnfc  the  past  year  and  even  at  present,  and 
the  prosecuting  attorney  has  seen  fit  to  vacate  the  three 
rooms  assigned  to  him,  the  covin ty  court  has  not  only  full 
authority  to  take  possession  of  the  rooms  but  also  iias 
authority  to  demand  that  the  personal  property  of  the  county 
bs  returned  to  the  courthouse. 


Hespectfiilly  submitted. 


W.  J.  BbHKi. 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TAiiiOii 

(Acting)  Attorney  General 


WJB:DA 


NEWSPAPERS:  If  newspaper  moves  from  one  town  to  another  in 
a different  county,  in  order  to  qualify  for 
public  advertisements,  it  must  be  published 
regularly  for  a period  of  three  years  or  more  at 
its  last  location. 


February  7»  1938 


Honorable  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Missouri 

Dear  Sir; 


We  acknowledge  receipt  of  your  request  under  date 
of  January 31st,  last,  relative  to  an  opinion  on  the 
qualification  necessary  for  newspapers  to  publish  public 
advertisements,  which  letter  is  as  follows: 


I. 


"Agreeable  with  our  conversation  of  even 
date,  I am  reducing  to  a memo  the  substance 
of  our  conversation. 

"The  question  has  been  raised  concerning 
the  status  of  a newspaper  when  moved  from 
one  seat  of  publication  to  another. 

"You  will  recall  that  the  General  Assembly 
changed  the  law  concerning  the  qualifica- 
tion of  a newspaper  for  hamdling  public 
notices  or  legal  publications;  changing  the 
period  of  required  continuous  publication 
from  one  year  to  three  yeaxB.  Now  the 
question  is  being  raised  whether  or  not  a 
newspaper  that  is  qualified  can  change  its  seat 
of  publication  and  retain  its  standing  as  a 
qualified  newspaper.  It  naturally  follows  that 
there  is  involved  in  this  question  that  of  the 
laws  of  retention  of  partial  qualification. 

"To  use  a purely  hypothetical  case,  suppose 
the  owner  of  the  Mokane  Missourian  should  con- 
clude to  cater  to  their  present  circulation 
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fl'om  a publication  seat  In  Jefferson  City, 
and  also  develop  a Cole  County  constituency. 

Of  covirse,  I think  It  follows  that  the 
paper  would  lose  Its  qualification  In  so 
far  as  Callaway  County  Is  concerned,  but  on 
the  other  hand,  would  It  ccaatlnue  to  be  a 
qualified  publication  In  Cole  County? 

"Another  question  that  Is  Involved  Is 
presented  In  this  hypothetical  case.  Sup- 
pose that  the  same  Mokane  Mlssourlam  had 
been  published  for  only  two  yeeirs  In  Callaway 
County,  and  had  accoii5>ll8hed  only  two-thirds 
of  the  required  qviallflcatlon,  and  should  be 
moved.  Would  the  paper  In  Its  new  seat  stand 
two-thirds  qualified  or  lose  the  benefit  of 
the  time  factor  Involved?" 

We  assume  by  reference  to  the  hypothetical  case  you 
set  out  In  the  above  letter  that  your  Inquiry  Is  confined  to 
what  might  be  called  the  country  press  or  newspapers  published 
In  the  several  coimtles  of  the  state  and  not  In  cities  of  one 
hxmdred  thousand  pupulatlon  or  more. 


II. 


The  statute  pertaining  to  this  matter,  as  set  forth 
In  the  Laws  of  Missouri,  1937>  Section  13775#  page  432,  Is  as 
follows ; 


"All  public  advertisements  euid  orders  of 
publication  required  by  law  to  be  made 
and  all  legal  publications  affecting  the 
title  to  real  estate,  shall  be  published  In 
some  dally,  trl -weekly,  semi -weekly  or 
weekly  newspaper  of  general  circulation  In 
the  county  where  located  and  >rtilch  shall 
have  been  admitted  to  the  postoffice  as 
second  class  matter  In  the  city  of  publlca- 
tlonj  shall  have  been  published  regularly 
and  consecutively  for  a period  of  three 
years;  shall  have  a list  of  bona  fide  sub- 
scribers volvintarlly  engaged  as  such,  who 
have  paid  or  agreed  to  pay  a stated  price 
for  a subscription  for  a definite  period  of 
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time.  Provided,  that  when  a public  notice, 
required  by  law,  to  be  published  once  a 
week  for  a given  number  of  weeks,  shall  be 
published  in  a daily,  tri -weekly,  semi- 
weekly  or  weekly  newspaper,  the  notice  shaJLl 
appear  once  a week,  on  the  same  day  of  each 
week,  and  further  provided  that  every 
affidavit  to  proof  of  publication  shall  state 
that  the  newspaper  in  which  such  notice  was 
published  has  conq>lied  with  the  provisions 
of  this  act.  Provided,  further,  that  the 
duration  of  consecutive  publication  herein 
provided  for  shall  not  affect  newspapers 
which  have  become  legal  publications  prior 
to  the  effective  date  of  this  act.  All  laws 
or  parts  of  laws  in  convlict  with  this 
section  except  Sections  13777^  13778,  13779# 
7631#  7632,  and  7633#  Revised  Statutes  of 
Missouri,  1929#  are  hereby  repealed." 

(Emphasis  ours.) 

The  salient  feature  of  the  above  section  pertaining 
to  this  case  is  that  the  newspaper  shall  be  published  in  the 
county  where  located. 


III. 

No  apt  decision,  or  decisions,  from  the  Missouri  courts 
relative  to  the  p:^cise  question  involved  is  to  be  found.  How- 
ever, the  clearest  and  most  pertinent  meaning  of  the  word 
"publish",  in  relation  to  a newspaper  is  found  in  the  follow- 
ing two  cases,  neuoely: 

In  Age-Herald  Publishing  Co.  v.  Huddleston,  (Ala.) 

92  So.  1,  c.  197#  the  court  said: 

"To  publish  a newspaper  at  auiy  i>lace  is, 
according  to  common  understanding,  to 
conq>ose,  print,  idsue  and  distribute  it 
to  the  public,  especially  its  subscribers, 
at  and  from  that  place." 

Again,  in  State  v.  Board  of  Coxonty  Commissioners,  et  al. 
77  Mont.  316,  1.  c.  324,  the  court  said: 
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"’We  have  heretofore  held  that  the 
word  "published",  as  used  in  the  statute, 
evidently  means  printed  and  published. 

It  refers  to  a newspaper  having  its  home 
in  the  county  (Strange  v.  Esval,  67  Mont. 

301,  215  Bac.  807),  and,  idiether  such 
declaration  was  or  was  not  necessary  to 
a decision  in  that  case  it  correctly 
interprets  the  statute  and  expresses  the 
legislative  intent  in  its  passage.  To 
hold  otherwise  would  defeat  the  purpose 
of  the  Act  by  permitting  a large  con- 
cern situated  in  a city  within  the 
state,  or  even  without  the  state,  to 
control  the  county  printing  in  emy  nvm- 
ber  of  counties  by  establishing  therein 
and  furnishing  such  offices  with  papers 
for  distribution  within  the  counties.’" 

Hence,  in  your  first  hypothetical  question,  we  agree 
with  you  that  if  the  owner  of  the  Mokane  Missourian  should 
move  its  publication  seat  to  Jefferson  City,  in  Cole  County, 
6ind  compose,  print  and  issue  the  paper  therefrom,  then,  even 
thovigh  circulated  in  CaLLlaway  County,  such  paper  wo\ild  lose 
its  qualification  in  so  far  as  Callaway  County  is  concerned, 
but  we  will  answer  the  further  pent  of  your  question,  namely, 
would  such  paper  continue  to  be  a queilified  publication  in 
Cole  County,  in  the  negative. 


IV. 


Answeilhg  your  further  question  in  your  hypothetical, 
case,  namely,  supposing  that  the  Mokane  Mlssoiirlan  had  been 
published  for  only  two  years  in  CeiUaway  County,  then  if  the 
paper  moved  its  publication  seat  to  Jefferson  City,  jrould  the 
pai)er  in  its  new  seat  be  allowed  the  benefit  of  the  two  years’ 
time  spent  while  located  in  Callaweiy  County,  we  would  say  no, 
because  the  aforesaid  Section  13775  makes  no  provision  for 
peurtial  queQ.ification,  but,  on  the  other  hand,  clearly  states 
that  the  newspai)er  shall  be  published  in  the  covinty  where 
located,  and  shall  have  been  published  regularly  and  consecu- 
tively for  a period  of  three  years.  As  the  statute  reeids, 
there  is  nothing  more  nor  nothing  less  so  fGu:  as  the  time 
factor  is  concerned. 
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If  axiythlng  more  Is  needed^  an  analagous  case  is 
found  in  the  case  of  In  re  Miller,  (Callf.)  113  Pac.  690, 
where  id  the  court  held  that  a paper  could  not  qualify  because 
it  was  not  published  in  the  city  where  the  advertisement  or 
notice  was  given,  or  made,  for  a period  of  one  year,  but  was 
only  published  at  such  place  for  a part  of  the  year.  Our 
statute  requires  a three -year  period  in  place  of  a one -year 
period,  but  the  analogy  is  pertinent  in  that  if  a paper 
was  published  for  a less  period  than  three  years,  the  seune 
situation  wotild  arise  as  under  the  California  statute 
providing  for  a one-yeau:  period. 


CONCLUSION. 


1.  A newspaper,  in  order  to  qualify  to  print  public 
advertisements,  must  be  conqxjsed,  printed  and  issued  to  the 
public  and  its  subscribers  from  and  in  the  county  where  its 
business  or  printing  office  is  located. 

2.  There  is  no  so-called  partial  qualification  with 
respect  to  time  of  location  of  publication,  but  the  period 
required  is  a full  three -year  period  at  the  publication  seat. 


Respectfully  submitted. 


J.  W.  BUFFINGTON, 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAnOR, 

(Acting)  Attorney  General 
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NOTARY  PUBLIC;  Only  one  notary  public  comnlssion  may  be 

Notary  public  may  hold  one  Issued  to  a person  during  any  one  four- 
commlsslon  at  a time.  year  period. 


February  21,  19Q8 


Honorable  Dwight  H.  Broiwi, 

Secretary  of  State, 

Jefferson  City,  Mlssourt, 

De>r  Sir; 

This  is  to  acknowledge  receipt  of  yours  of  February 
15,  1938,  requesting  an  official  opinion  from  this  department 
vftiich  is  as  follows; 

"We  are  today  in  receipt  of  a letter 
from  a notary  who  was  catmiissioned  for 
St.  Louis  City  but  who  also  desires  to 
qualify  in  St.  Oierles  Cotmty. 

Will  you  please  give  us  an  opinion  as 
to  idiether  or  not  wo  can  issue  two 
commissions  to  one  person.  Tlianks." 

Notaries  public  are  officers  appointed  by  the  gcvomor 
by  virtue  of  the  provisions  of  Section  11738  R.S.  Mo.  192)  , 
which  is  as  follows; 

"The  governor  shall  appoint  and  conanls- 
sion  in  each  coimty  and  incorporated 
city  in  this  state,  as  occasion  may  re> 
quire,  a notary  public  or  notaries  pub- 
lic, who  may  perform  all  the  duties  of 
such  office  in  the  county  for  which  such 
notary  is  appointed  and  in  adjoining 
counties.  Each  such  notary  shall  hold 
office  for  four  years,  but  no  person 
shall  be  appointed  who  has  not  attained 
the  age  of  twenty- one  years,  and  who  is 
not  a citizwrn  of  the  United  States  and 
of  this  state.  It  shall  bo  the  duty  of 
every  such  notary  when  he  performs  an 
official  act  outside  his  or  her  own 
county  to  state  in  his  or  her  certificate 
thct  the  county  in  which  such  act  is 
performed  adjoins  the  county  within  and 
for  which  he  was  appointed  and  oomnia- 
sioned." 
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\iVhile  this  aeotlon  does  not  speoll'lcally  provide  that  a per- 
son cannot  bold  two  notary  oommlsslons.  Section  11741  R.S. 

Mo.  1929  sheds  some  ll^t  on  this  question,  #iloh  section 
reads  as  follows: 

"Every  notary  public  shall  provide 
a notarial  seal,  on  which  shall  be 
Inscribed  his  name,  the  words  'no- 
tary public,  * the  name  of  the  county 
or  city.  If  appointed  for  such  city. 

In  which  he  resides  and  has  his  office, 
and  the  name  of  the  state;  ahall  des- 
ignate In  wrltips.  In  any  certificate 
signed  bj  him,  the  date  of  the  expir- 
ation of  his  commission*  Ho  notary 
public  shall  change  his  seal  duzdng 
the  tero  for  which  he  Is  appointed, 
and  he  shall  authenticate  therewith 
all  his  orriolal  acts,  and  the  record 
and  copies,  certified  by  the  px^per 
custodian  thereof,  shall  be  received 
In  evidence." 

In  arriving  at  the  full  meaning  of  the  Notary  Publ.  c Act, 
both  of  these  sections  should  be  read  together* 

In  construing  statutes  relating  to  one  subject  matter, 
the  provisions  of  such  statutes  should  be  construed  together 
and  construed  so  as  to  harmonize  to  effectuate  all  the  pro- 
visions If  possible.  Blyston-Spencer  v.  United  Railways 
Company  of  3t.  Louis,  152  Mo.  App*  118. 

Said  Section  11758  provides  that  each  notary  public 
shall  hold  office  for  four  years  and  Section  11741  requires 
the  notary  to  obtain  a seal,  showing  the  county  or  city.  If 
a*  pointed  In  such  dty.  In  which  he  resides.  Pi*om  a reading 
of  the  foregoing  sections.  It  appears  that  the  lawmakers  In- 
tended that  a notary  public  should  be  In  possession  of  only 
one  commission  at  a time  and  that  for  a period  of  foiu*  yei  rs; 
and  as  a person  can  have  only  one  resildence.  It  Is  evident 
that  lawmakers  Intended  for  the  notary  public  to  possess  only 
one  commission  at  a time  because  said  Section  11741  provides 
that  the  seal  of  the  notary  public  should  state  the  county  of 
his  residence  and  that  he  should  not  change  the  seal  during 
his  term* 

Prohibiting  the  notary  public  from  changing  his  seal 
during  hla  term  fvirther  evidences  the  fact  that  he  would  not 
be  authorized  to  hold  two  different  oatrad-salons  at  the  same 
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time  for  if  he  did  it  would  necessitate  the  changing  of  his 
seal  for  the  second  oomnission.  Such  seal  for  the  second 
commission  showing-  the  county  to  which  it  was  issued  and  the 
residence  of  the  party  to  whom  it  was  issued  which  would  be 
in  conflict  with  the  information  shown  on  the  seal  used  under 
the  first  comnission.  In  other  words,  one  or  tiM  other  of  the 
seals  eovild  not  state  the  true  facts  as  to  the  residence  of 
the  notary. 


CONCLUSION 

This  office  is,  therefore,  of  the  opinion  that  no  per- 
son is  authorised  to  hold  at  the  same  time  notary  public  commis 
sions  issued  to  him  for  different  counties  in  the  state  of 
Missouri  • 

Respectfully  submitted. 


TYRn  W.  BURTON 
Assistant  Attorney  General 

APPROVEDi 


TAVLoh 

(Actin^  ) Atbmey  General 


TV/BtDA 


CONSTITUTIONAL  SMENDMENT:  Ballot  title* 


Jalj  8,  19S8 


Hon.  Dwlc^t  H.  lirovn 
Secretary  of  State 
Jefferson  City,  Miasourl 


FILED 


Dear  Sin 


In  answer  to  your  request  of  July  7,  1938,  submitting 
to  this  office  the  initiative  petition  containing  proposal  to 
ajsend  various  sections  of  Article  IV  of  the  Constitution,  we 
submit  herewith  the  following  as  a valid  title  for  said  measure 
in  accordance  with  Section  10706  R.  S.  Missouri  1929 i 

"ibi'oposed  constitutional  amendment  relating 
to  legislative  proceedings,  apportionment 
of  senators  and  representatives,  their 
qualifications,  election,  compensation, 
tenure,  redistrlcting,  limiting  number  of 
legislative  employees,  creating  Statute 
and  Revision  Coitalssion,  home  loan  bank, 
autnorising  bond  issue,  allocating  one- 
third  of  revenue  to  schools,  two  per  cent 
to  state  parka,  requiring  55,000  miles 
of  x*ural  roads,  providing  for  granting 
public  moneys,  for  pensioning  firemen, 
their  widows  and  children,  the  blind,  and 
persons  over  sixty-five  years,  and  providing 
the  Initiative  and  referendim  except  as  to 
public  matters  declared  to  be  an  emergency 
by  the  legislature  and  authorising  the 
eansarking  of  taxes  for  special  purposes.” 

Respectfully  submitted, 

APPROVEDl 


I.  t.  TAYLOR 

(Acting)  Attorney  Oeneral 


FRANKLIN  E.  RLAOAN, 
Assistant  Attorney  Oeneral 


FERtMM 


BALLOT  TITLS:  .Tor  Constitutional  Amandmant  to  &z"i.cla  X, 

Constitution,  providing  plan  of  sassBant, 
valuation  and  taxation;  expropriating  bond  monaj; 
prohibiting  local  proparty  tax  on  motor  vehiolas; 
providing  State  maintainad  school  systam. 


July  11,  1938. 


Honorable  Dwight  H.  Brown, 
Secretary  of  State, 

Jefferson  City,  ISissouri. 

Attention  Ur.  Holman,  Chief  Clerk. 


Dear  Sir: 


v1  . 


Pursuant  to  yo\ir  request  of  recent  date, 
we  are  enclosing  Ballot  Title  for  Initiative  Petition 
No.  proposing  to  amend  Article  X of  the  Con- 

stitution  of  Uissouri. 


Tours  very  truly. 


DRAKE  WATSON, 

Assistant  Attorney  General. 


APPROVED: 


TTTTTniM: 

(Acting)  Attorney  (General. 


DW:HR 


CONdTITUnOlAL 


Mo. 


ABondBeBt  to  Artlolo  X,  CoBStitutioB,  proTldinK 
plan  of  aaaesaBant,  ralaation  and  tazatioa;  appropriating 
bond  Boneys  prohibiting  local  property  tax  on  notor  rahiolas; 
proTiding  State  Balntained  school  systaa. 


6ALL0T  TITLE: 


For  constitutional  amendment  repealing 
Section  10,  Article  IX,  of  Constitution,  and 
enacting  new  section  in  lieu  thereof,  pro- 
viding Sheriffs  and  Coroners  may  be  eligible 
to  succeed  themselves  in  office. 


July  12,  1938 


r 


'0 


Honorable  Owight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  ifissouri. 


Attention  Lr.  Holman,  Chief  Clerk. 


Dear  Sir: 


Pursuant  to  your  request  of  July  7,  1938, 
we  are  enclosing  to  you  Ballot  Title  prepared  by 
this  department  in  connection  with  the  Initiative 
Petition  proposing  to  amend  Section  10,  Article 
H,  of  the  kissourl  Constitution,  and  adopting 
a new  section  in  lieu  thereof. 


Tours  very  truly. 


COTSLL  a.  HEV/ITT, 

Assistant  Attorney  (General. 


APPH07SD: 


J.  t.  iATLoR, 

(Acting)  Attorney  Ceneral. 


CRH:  HR 


Enos 


CONSTITOTIOHAL 


/iKENDKSWT 

Ho. 

(Submltt9d  by  InltiatlT*  Petition) 


yiaendnent  repeeQ-lng  Section  10,  Article  IZ, 
of  Constitution,  sad  enacting  new  section  in  lieu 
thereof,  providing  Sheriffs  and  Coroners  may  be 
eligible  to  succeed  themaelves  in  office. 


BALLOT  "TITLE  - Por^.  Constitutional  Amendment  amending 

Article  IV  by  addition  of*  Section 

44aa 


August  19,  1938 


Honorable  Darlght  H«  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention  of  Mr.  Holman » Chief  Clerk 


Dear  Sin 


On  July  12,  1938,  pursuant  to  your  request,  we 
submitted  to  you  ballot  title  in  connection  with  the 
amendment  to  Article  IV  of  the  Missouri  Constitution, 
proposing  a new  section  to  be  added  between  Section 
44a  and  44b,  to  be  known  and  nvimbered  as  Section  44aa. 

Since  that  time  we  have  discovered  that  the 
ballot  title  should  have  used  the  words  'motor  fuel 
tax'  instead  of  'gasoline  tax.' 

We  are,  therefore,  submitting  a new  ballot 
title  for  said  proposed  amendment  which  is  hereto 
attached. 


Yo\ira  very  truly 


J.  E.  TAYLC® 

(Acting)  Attorney  General 


JET  LC 


Inclosure 


COMSTITUTIOHAL 


iA^^rr^ 


AMEMDMJbllT 

No. 


(Submitted  by  Initiative  Petition) 

Amending  Article  IV • Constitution,  by  adding 
nev  section  concerning  state  highways,  fixing 
motor  fuel  tax,  prescribing  powers  relating  thereto 
of  General  Assembly  and  State  Hi^xway  Conmission. 


'■{ 


COUNTi  OFFICES: 


Tenure  of  office  of  pereons  appeluted  -io  fill 
various  offices;  tenure  ehen  elected  to  fill 
unexplred  tern* 


liovember  21,  19S8 

I’ 

> 


Honorable  i-vlght  H,  Brown 
-ecretary  of  :>tete 
Jefferson  -^Ity,  i.lsaourl 


i;ear  ^^r.  brown: 


Allis  j^epartaient  acknowledges  receipt  of  your 
request  for  an  opinion,  dated  Kovember  1,  1938;  said 
request  being  as  follows: 

"In  keeping  with  our  telephone  con- 
versation to  today,  we  are  asking 
for  an  opinion  concerning  a sheriff- 
elect;  whether  the  beeretary  of  btate 
iJepartinent  will  Issue  him  a commis- 
sion to  taka  charge  of  the  office 
Immediately  after  the  General  Election 
on  i^ovember  8,  1938,  upon  due  notice  . 
from  the  county  clerk  that  the  vote 
has  been  canvassed  and  the  result  made 
known* 

"■^n  this  particular  case  the  sheriff 
nor.'  serving  was  appointed,  by  the  county 
court  to  fill  an  unexplred  term  of  a 
sheriff,  deceased* 

"Also  In  this  connection  please  advise 
whether  a probate  Judge,  idio  Is  fill- 
ing an  unexplred  term  by  an  appoint- 
ment by  the  Governor,  will  hold  office 
until  January  1,  1959,  or  If  the  man 
elected  will  be  entitled  to  his  commis- 
sion upon  proper  certification  from 
the  county  clerk  of  the  county  from 
which  he  Is  elected.  ihen  too,  would 
this  apply  to  a county , clerk,  a clrcxilt 
clerk,  the  Judges  of  the  county  court, 
prosecuting  attorney  and  collector  of 
revenue • " 
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l40V.  21, 


As  yo\ir  request  asks  for  rulings  on  various 
offices  and  as  the  statutes  governing  the  same  must  be 
applied  to  each  individual  office,  it  is  necessairy  that 
we  rule  separately  on  each  office* 


I* 


sheriff  elected  to  rill  an  Lnexplred 
• jJerm* 


•-ection  11523,  R*  J*  -.o*  1929,  relates  to  vacancle 
in  the  office  of  sheriff,  and  is  as  follows: 

"•‘hentver  from  any  cause  the  office 
of  sheriff  oecomes  vacant,  the 
same  shall  be  filled  by  the  county 
court;  if  such  vacancy  happen 
more  than  nine  months  prior  to 
the  time  of  holding  a 'general 
election,  such  county  court  shall 
imr.iediately  order  a special  elec* 
tion  to  fill  the  same,  and  the 
person  by  it  appointed  shall  hold 
said  office  until  the  person 
chosen  at  such  election  shall  be 
dxily  qualified,  otherwise  the  per- 
son appointed  by  such  county  court 
shall  hold  office  until  the  person 
chosen  at  such  general  election 
shall  be  duly  qualified;  but  while 
such  vacancy  continues,  any  writ 
or  process  directed  to  the  said 
sheriff  and  in  his  hands  at  the 
time  such  vacancy  occurs,  remain- 
ing unexecuted,  and  any  writ  or 
process  issued  af'ter  such  vacancy, 
may  be  served  by  any  person  selected 
by  the  plaintiff,  his  agent  or 
attorney,  at  the  risk  of  such  plain- 
tiff; and  the  clerk  of  any  court 
out  of  which  such  writ  or  process 
shall  issue  sliall  Indorse  on  such 
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v/rlt  or  process  the  authority  to 
such  person  to  execute  and  return 
the  same,  and  shall  state  on  such 
indorsement  that  the  authority 
thus  given  is  'at  the  request  and 
risk  of  tne  plaintiff;'  and  the 
person  so  named  in  said  writ  or 
process  may  proceed  to  execute  and 
return  said  process,  as  sheriffs 
are  by  the  lav  required  to  do. 

Such  election  shall  be  held  within 
thirty  days  after  the  vacancy 
occurs,  and  the  coimty  court  shall 
cause  notice  of  the  same  to  be 
published  in  some  newspaper  puh> 
lished  within  the  county,  and  if 
there  should  be  no  newspaper  publish- 
ed in  said  county,  shall  then  give 
notice,  by  ten  written  handbills, 
posted  up  in  ten  of  the  most 
public  places  in  the  county,  for 
^wenty  days  prior  to  the  day  of 
holding  such  election.  Lpon  the 
occurrence  of  such  vacancy,  it 
shall  be  the  duty  of  the  presid- 
ing justice  of  the  county  court, 
if  such  court  be  not  then  in 
session,  to  call  a special  term 
thereof,  and  cause  said  election 
to  be  held  in  pursvianoe  of  the 
provisions  of  this  section,  and  the 
election  laws  regulating  general 
elections  in  this  state." 

Assuming  that  the  person  elected  to  the  office 
of  sheriff  at  the  last  Oeneral  hlectlon,  which  was  Xiovember 
8th,  to  fill  the  unexpired  term,  or  that  the  vacancy  occurred 
more  than  nine  months  and  that  a special  election  was  held, 
we  think  the  results  in  either  event  would  be  the  same,  and 
are  of  the  opinion  that  the  person  elected  either  at  the 
General  h'lection  or  special  election,  according  to  the  terms 
of  the  statute  quoted  supra,  could  assume  the  duties  of  the 
office  as  soon  as  proper  certification  of  the  results  of  the 
election  are  obtained  and  said  person  can  duly  qualify. 
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II. 


1 robate  Judge, 


The  statutes  relating  tu  probate  J dge  and  vacancies 
are  •actions  2047  and  2048,  R,  o,  tiio.  1929.  ' beetlon  2048  Is 
as  follows: 


"Vthen  a vacancy  ^ 11  occur  In 
the  office  of  Judge  of  probate. 

It  shall  be  the  duty  of  the  clerk 
of  the  clroult  court  to  certify 
the  fact  to  the  governor,  eho  st^ll 
fill  such  vacancy  by  appointing 
some  eligible  person  to  said  office, 
sho,  when  qualified,  shall  continue 
In  office  until  the  next  general 
election,  idien  a successor  sba^l  be 
elected  for  the  unexplred  term. 

Appointment  to  vacancy  In  the  office  of  probate  Judge 
Is  authorised  imder  beotion  10216,  R.  o*  Mo.  1929,  section 
10216  Is  a general  section  empowering  the  Oovez^or  to  fill 
different  offices  In  cases  of  vacancies  and  when  the  statute 
governing  the  particular  office  relating  to  vacancies  does 
not  fix  tlie  time  or  refer  to  the  time  the  appointee  la  to 
hold  the  office,  then  sala  oectlon  10216  governs  the  tenure  of 
office,  section  2048,  quoted  supra,  states  that  the  ^^erson 
who  Is  appointed  by  the  Goveimor  "shall  continue  In  office 
until  the  next  general  election,  when  a successor  shall  be 
elected  for  the  unexplred  term,* 

••e  think  that  section  fixes  the  time  when  the  person 
elected  to  fill  the  unexplred  term  can  assume  office,  and  we 
are  therefore  of  the  opinion  that  a person  elected  to  fill  the 
unexplred  term  of  ti^e  probate  Jxxdge  can  assume  his  duties  as 
soon  after  tlie  general  election  as  the  official  vote  Is  as- 
certained and  said  person  qualifies. 

The  above  ruling  with  reference  to  probate  Judge 
relates  only  to  the  time  of  asstualng  office  when  a person  Is 
elected  to  file  an  unexplred  term.  Therefore,  It  would  be 
necessary  to  further  rule  on  ti  e question  as  presented  In 
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your  letter,  as  to  the  tenure  of  office  of  a person  v4io 
fills  an  unexplred  term,  if  the  vacancy  occurred  during 
the  last  two  years  of  the  regular  term, 

'fhe  election  to  fill  the  office  of  probate  Judge 
is  held  every  four  years.  This  being  the  year  of  1938, 
the  office  of  probate  Judge  throughout  the  Dtate  was  in- 
cluded in  the  various  offices  for  election,  beotion  2047, 
supra,  makes  provision  for  the  election  of  a probate  Judge 
every  four  years  and  states  that  tbe  person  so  elected 
"shall  enter  upon  the  discharge  of  his  duties  on  the  first 
day  of  January  ensuing  his  election  and  continue  in  office 
for  four  years  and  until  his  successor  shall  be  duly 
elected  and  qualified," 

Assuming  therefore,  after  the  General  Klectlon 
of  193u,  a person  is  appointed  to  fill  the  vacancy  in  the 
office  of  probate  Judge,  the  question  arises,  would  such 
person  hold  the  office  until  the  November  Alection  of  1938 
or  until  January  1,  19397  fhe  question  of  a short  term 
and  a long  term  election  is  to  be  considered,  iis  the 
statute  uses  the  expression,  "siiall  continue  in  office  until 
the  next  general  election,  when  a successor  shall  be  elected 
for  the  unexpired  term,"  it  might  be  argued  that  the 
unexpired  term  is  the  short  term  of  approxii  ately  two  months 
and  that  at  the  regular  tiiue  for  the  election  of  probate 
Judge,  and  such  a condition  exists,  there  should  be  a can- 
didate for  the  short  term  and  likewise  a candidate  for  the 
long  term. 


A similar  question  relating  to  a vacancy  in  the 
office  of  the  x^rose outing  Attorney  of  the  City  of  bt,  Louis 
was  before  the  court  in  the  case  of  btate  v,  ^ohweitzer, 

268  b,  W,  435.  uVe  quote  extensively  from  the  opinion,as 
it  will  have  a bearing  on  a number  of  other  offices  which 
are  included  in  your  inquiry,  (1.  c.  438-439); 

"Laid  section  authorizes  the  Governor 
to  fill  the  Vacancy  until  the  next  regular 
election  for  prosecuting  attorney, 
buch  regular  election  can  mean  only 
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tJrie  election  for  the  full  term 
of  four  years,  -^tate  ox  rel.  v. 

Roach,  269  ho.  loc.  clt.  508,  192 
ci,  W,  746.  If  the  vacancy  and 
relator's  appointment  thereto  had 
occurred  prior  to  the  election  of 
1920,  there  la  no  authority  found 
under  section  782  to  elect  any  person 
for  the  remaining  two-year  term, 
because  the  election  of  1920  would 
not  have  been  the  next  regixlar  elec- 
tion for  said  office.  Only  by  hold- 
ing that  section  4786  applies  in  such 
case  could  the  remainder  of  the 
regular  term  have  been  filled  at  the 
1920  election*  It  is  apparent  that 
all  of  said  sections  must  be  con- 
strued together* 

"Ihe  regular  election  for  prosecuting 
attorney  was  for  the  four-year  term, 
beginning  January  1,  1925*  sections 
702,  730,  K*  B*  1919*  Ihe  prosecu- 
ting attorney  elected  in  1918  would 
have  been  entitled  to  hold  office 
until  midnight  December  31,  1922* 

The  person  elected  for  the  succeeding 
regular  term  would  not  have  been 
entitled  to  take  office,  under  ordi- 
nary conditions,  until  «January  1, 

1923,  unless  the  fact  that  the  appointee 
to  fill  the  vacancy  could  only  hold 
until  the  next  regular  election  to 
fill  such  office  would  authorize  the 
person  elected  for  the  regular  term 
to  take  over  said  office  prior  to 
January  1,  1923*  ‘4iis  is  a question 
which  is  not  before  us,  and  upon 
irtiich  we  express  no  opinion* 

"It  is  exceedingly  unlikely  that  the 
Legislature  intended  to  provide  for 
a separate  election  to  fill  an  un- 
expired term  of  less  than  two  montlis. 
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and  such  should  not  be  held  to  have 
been  Its  Intention,  unless  the  Legis- 
lature has  clearly  said  so.  suite 
the  contrary  Intent  Is  evidenced  In 
section  4786.  Note  how  broad  and 
sweeping  Is  the  langviage,  'Vi'henever 
any  vacancy,  caused  In  any  manner  or 
by  any  means  whatsoever,  shall  occur 
or  exist  In  any  state  or  county 
office,'  except,  etc.,  such  vacancy 
^ shall  be  filled  by  appointment  of  the 
Governor  until  the  first  Monday  In 
Jantiary  following.  But,  If  the 
vacancy  occ\u:*8  prior  to  the  election 
coming  on  before  the  regvilar  election 
to  fill  such  office,  the  vacancy  from 
January  1st,  following  such  prior 
election,  to  the  end  of  the  regular 
. term  sh8^.1  be  filled  at  such  prior 
election,  ihe  section  Is  all  compre- 
hensive In  Its  scope  and  meaning, 
and  no  vacancy  Ih  any  office  not 
specifically  excepted  from  Its  ap- 
plication can  be  filled  In  any  other 
• manner.  Outside  of  the  offices  of 
lieutenant  governor,  state  senator, 
representative,  sheriff,  and  coroner, 
no  offices  are  specifically  excepted 
by  the  language  of  the  section.  Ihe 
Constitution  itself  makes  full  pro- 
vision in  the  case  of  vacancies  in 
the  offices  named.  Unless  a clear 
contrary  provision  has  otherwise  been 
made  by  the  i^glslature,  section 
4786  applies  to  vacancies  in  all  state 
and  coxmty  offices  to  be  filled  by 
election.'  Guoh  clear  exception  Is  noted 
In  section  2374,  H.  1919,  whereby 
a vacancy  In  the  office  of  of  €uiy 

court  of  record  may  bo  filled  by  appoint- 
ment of  the  Governor  until  the  next 
general  election  held  after  such  vacancy 
occurs,  'when  the  same  shall  be  filled 
by  election  for  the  residue  of  the 
unexplred  term.'  ^Ald  section  and 
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section  4786  were  construed  to- 
gether In  btcite  ex  inf.  v,  ionick, 

247  i«*o.  271,  loc.  clt.  291,  162  W, 

691.  section  2111  makes  a similar  pro- 
vision as  to  filling  vacancies  in  tha^ 
office  of  clerks  of  courts  of  record. 

ihe  above  decision  Indicates  that  there  is  no 
such  thing  as  a short  term  when  applied  to  the  facts 
which  we  are  assuming,  but  states  that  the  question 'is 
not  before  the  court  and  express  no  oplzxion.  However,  the 
expression  by  the  court,  "^t  la  exceedingly  unlikely  that 
the  legislature  intended  to  provide  for  a sepairate  election 
to  fill  an  unexplred  term  of  less  than  two  months,  and 
such  should  not  be  held  to  have  been  its  intention,  unless 
the  ^legislature  has  clearly  said  so,”  is  highly  significant 
that  there  should  not  be  an  election  for  a short  term,  xhe 
test  appears  to  be  In  the  wording  of  the  statute  relative 
to  filling  the  vacancy  in  the  particular  office.  Ihe  court 
in  the  uchweiteer  decision  states! 

"^uch  clear  exception  is  noted  in 
section  2374,  H.  J.  1919,  idiereby  a 
vacancy  in  the  office  of  Judge  of  any 
court  of  record  may  be  filled  by 
appointment  of  the  Governor  until  the 
next  general  election  held  after  such 
vacancy  occurs,  'when  the  same  shall  be 
filled  by  election  for  the  residue  of 
the  unexpired  term.  ' ** 

ihe  statute  relating  to  vacancies  in  the  office  of 
probate  Judge  having  a similar  provision,  we  are  of  the 
opinion  that  when  a person  is  filling  an  unexpired  term  for 
the  last  two  years  of  the  regular  term  of  probate  Judge, 
saiu  person  holds  the  office  until  after  the  general  election 
and  relinquishes  the  same  to  the  person  who  is  elected  to 
the  short  term,  but  if  no  person/files  for  the  office  of 
probate  Judge  for  the  short  term,  then  said  person  so  holding 
the  appointment  would  not  relinquish  the  office  until  January 
1st,  at -which  time  the  regularly  elected  person  would  assume 
office. 
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III. 

County  Clerk,  / 

Die  section  dealing  with  vacancies  in  the  office 
of  county  clerk,  is  Motion  11665,  R*  S.  Mo,  1929,  yto.ioh 
is  as  follows t 

"When  any  vacancy  shall  occur  in  the 
office  of  any  clerk  of  a court. of 
record  by  death,  z*esignation,  removal, 
refusal  to  act  or  otherwise.  It  shall 
be  the  duty  of  the  governor  to  fill 
such  vacancy  by  appointing  some 
eligible  person  to  said  office,  iho 
shall  discharge  the  duties  thereof 
until  the  next  general  election,  at 
which  time  a clerk  shall  be  chosen 
for  the  remainder  of  the  term,  who 
shall  hold  his  office  until  his 
successor  is  d\ily  elected  and  quali- 
fied, unless  sooner  removed,* 

Motion  10216,  K,  3,  ko,  1929,  is  a general  section 
relating  to  the  powers  of  the  Govesmor  to  fill  vacancies 
when  there  is  no  specific  statute  governing  vacancies  in  a 
particular  office, 

assuming  as  we  did  in  the  case  of  the  probate  Judge 
in  the  first  instance,  that  the  vacancy  occurred  in  the  first 
two  years  after  the  regular  election  to  fill  the  office  of 
county  clerk,  it  is  oiir  opinion  that  the  person  aj^ointed 
will  hold  the  office  until  the  next  general  election,  which 
will  be  approximately  the  middle  of  the  term,'  axid  according 
to  the  terms  of  Section  11666,  supra,  the  person  elected  to 
fill  the  office  for  the  unexpired  term  can  assume  office  as 
soon  as  the  vote  is  determined  and  such  person  can  qualify. 
But  if  the  vacancy  occur  in  the  last  two  years  of  the  regular 
term,  then,  according  to  the  same  logic  as  applied  in  the 
case  of  probate  Judge  and  according  to  the  exception  in  the 
Sohweitser  decision,  there  would  be  created  the  long  and 
short  term  question.  If  no  one  filed  for  the  short  term, 
under  the  phrase,  "for  the  remainder  of  the  ternv”  the  person 
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so  appointed  would  hold  \mtil  Januaz*y  1st,  at  which  tii.e 
the  regularly  elected  county  clerk  would  assume  his  duties, 
but  If  a candidate  filed,  for  the  short  term,  being  the 
tliae  betY/een  the  Hovember  Jilectlon  and  January  1st,  the 
person  elected  for  the  short  term  could  assume  office 
Inunedlately  after  the  vote  is  ascertained  at  the  November 
Election  ana  as  soon  as  he  could  qualify. 


IV  * 

Jxxdges  of  County  Court. 

Vacancies  In  the  county  ooiirt  are  filled  under 
oectlon  2076,  H.  ji<io.  1929.  Ihe  phrase  "who  shall  fill 
such  vacancy  as  provided  by  law,"  contained  In  Jectlon  2075, 
refers  to  the  power  of  the  Ghoveraor  under  Jectlon  10216,  supra 
::^ld  section  contains  the  following  clause i 

"e  *;  and  the  person  so  appointed 
shall,  after  having  duly  qualified 
and  entered  \ipon  the  discharge  of 
his  duties  iinder  such  appointment, 
continue  In  such  office  until  the 
first  "‘onday  In  January  next  follow- 
ing the  first  ensuing  i^neral  election 
—at  which  said  general  election 
a person  shall  be  elected  to  fill  the 
unexplred  portion  of  such  term,  or 
for  the  ensuing  regular  term,  as  the 
case  may  be,  and  shall  enter  upon 
the  discharge  of  the  duties  of  such 
office  the  first  iuonday  In  January 
next  following  said  election:  * 

under  section  2073,  H.  .i.  uo.  1929,  It  Is  provided 
that  two  district  members  of  the  county  court  shall  be 
elected  eveiry  two  years  and  hold  office  \uitll  their  successors 
are  duly  elected  and  qualified  and  that  a presiding  Judge 
shall  be  elected  every  four  years.  Because  section  2075, 

K.  a.  iao.  1929,  relating  to  the  vacancies  In  offices  of  coimty 
Judges,  uses  the  expression,  "who  shall  fill  such  vacancy 
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as  provided  by  law,”  and  contains  no  other  provision  as 
to  the  teniire  of  office  of  countj  Judges  appointed,  the 
provision  for  the  tenure  of  office  must  be  determined  bj 
Section  10216,  quoted  supra* 

Applying  the  logic  of  the  decision  in  the 
Schveitser  Case,  ve  are  of  the  opinion  that  in  the  case 
of  two  district  Judges  holding  appointneuts,  that  said  dis- 
trict Judges  would  continue  in  office  until  January  1st  of 
the  year  in  which  the  regularly  elected  Judges  would  assune 
office*  In  the  case  of  a presiding  Judge,  if  the  vacancy 
occurred  in  the  first  two  years,  the  i>er8on  appointed  by 
the  Oovernor  would  hold  office  in  accordance  with  the  pro- 
visions of  Section  10216,  R*  S*- Ho*  1920,  until  the  first 
Monday  in  January  next  following  the  first  ensuing  geneiral 
election,  at  which  tljae  the  xwrson  elected  to  fill  out  the 
unexpired  term  could  qtialify  and  aasusw  office*  It  is  our 
further  opinion  that  ^e  person  elected  for  the  unexpirod 
term  in  aceordance  with  the  provisions  of  lection  ldK16 
would  hold  office  until  January  1st,  at  which  time  the 
regularly  elected  presiding  Judge  wcnld  assusie  office* 


V. 

Prosecuting  Attorney 

Section  11563,  K*  s*  ko,  1929,  contains  the  provi- 
sions for  filling  vacancies  in  the  office  of  prosecuting 
attorney,  and  is  as  follow^. t 

"If  any  vacancy  shall  happen  from 
any  cause  in  the  office  of  the 
attorney-general,  circuit  attorney, 
prosecuting  attorney  or  asaiatant 
prosecuting  attorney,  the  governor, 
upon  being  satisfied  that  such 
vacancy  exists,  shall  appoint  some 
competent  person  to  fill  the  same 
until  the  next  regular  election  for 
attorney-general,  prosecuting  attorney 
or  assistant  prosecuting  attorney, 
as  the  case  may  be** 
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Uie  office  of  prosecuting  attorney  Is  for  a term 
of  two  years,  oectlon  11363,  quoted  supra,  uses  tlie 
expression;  "shall  appoint  some  comijetent  person  to  fill 
the  same  until  the  next  regular  election. 

rrom  the  decision  of  State  v.  ochweltzer,  from 
which  we  quoted  extensively  In  our  opinion  relating  to  the 
office  of  probate  Judge,  we  are  of  the  opinion  that  no 
short  term  exists  between  the  iilovember  election  In  the  case 
of  a vacancy.  In  the  office  of  prosecuting  attorney  and 
appointment  by  the  Governor  and  January  1st  of  the  regular 
term,  at  which  tire  the  regularly  elected  prosecuting 
attorney  assumes  office.  V^e  base  our  conclusion  on  the 
following  statement  of  the  covirt  In  the  bchweltzer  Case, 

1.  c.  439t 

"it  la  o\ir  conclusion  that  no  short 
or  vmexpired  term ^existed  between  the 
Novei.'ber,  1922,  election  and  January 
1st  following;  that  relator  was  appoint- 
ed for  the  term  expiring  December  31, 

1922,  and  thereafter  until  his  duly 
elected  and  commissioned  successor  had 
qualified.  * 


VI. 

Coxmty  Co.l  lector. 

bection  10216,  R.  b,  ^o.  1929,  referred  to  frequently 
throughout  this  opinion,,  contains  the  following  provlslonst 

"ViheneVar  any  vacancy,  caused  In 
any  manner  or  by  any  means  whatso- 
ever, shall  occur  or  exist  In  any 
state  or  coimty  office  originally 
filled  by  election  by  the  people, 
ot..er  than  the  office  of  lieutenant- 
governor,  state  senator,  representa- 
tive, sheriff  or  coroner,  such 
vacancy  diall  be  filled  by  appoint- 
ment by  the  governor;  and  the  person 
30  appointed  shall,  after  having  duly 
qualified  and  entered  upon  the  dls- 
cliarge  of  his  duties  under  such 
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appointment,  contlniie  in  such  office 
until  the  first  *H)nday  In  January 
next  following  the  first  ensuing 
general  election— -at  which  said  general 
election  a person  shall  be  elected  to 
fill  the  unexplred  portion  of  such 
tern,  or  for  the  ensuing  regular  term, 
as  the  case  may  be,  and  shall  enter 
upon  the  discharge  of  the  duties  of 
suoh  office  the 'fir at  konday  in  January 
next  following  said  election:  x^o* 
vided,  however,  that  when  the  term 
to  be  filled  begins  or  shall  begin 
on  any  day  other  than  the  first 
Monday  in  JanuaxT^.  the  appointee  of 
the  governor  shall  be  entitled  to 
hold  suoh  office  until  suoh  other 
date*" 

we  are  unable  to  locate  any  speddfio  section  deal- 
ing with  the  appointment  of  a person  to  fih.1  the  unexplred 
term  of  a vacancy  In  the  office  of  collector*  iherefore,  the 
general  section  relating  to  vacancies^  quoted  supra,  governs 
the  situation. 

Action  9883,  K*  •>*  ko*  1929,  relates  to  the  tenure 
of  office  of  the  collector,  and  Is  as  follows: 

"ihe  offices  of  sheriff  and  collector 
: shall  be  distinct  and  separate  offices 
'In  all  the  counties  of  this  state, 
anu  at  the  general  election  in  1906, 
and  every  four  years  tlisreafter,  a 
collector,  to  be  styled  the  collector 
• of  the  revenue,  shall  be  elected  In 
all  the  counties  of  this  statf,  who 
shall  hold  their  office  for  four  years 
and  until  their  successors  are  duly 
elected  and  qtialified;  ir'rovided,  that 
nothing  herein  contained  shall  be  so 
construed  as  to  prevent  the  same 
person  Arom  holding  boj^  offices  of 
sheriff  and  collector* 
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Ihe  expiration  of  the  term  Is  governed  by  Section 
9902,  K,  B,  ko*  1929,  which  contains  the  following  provision: 

” ihe  terms  for  which  collectors  are 
elected  shall  expire  on  the  first 
' iionday  In  iiuaroh  of  the  year  In  which 
they  are  required  to  make  their  last 
flxuil  settlement  for  the  tax  book 
which  vyas  to  be  collected  by  them,” 

This  being  the  year  In  which  a regular  election  Is 
conducted  for  the  filling  of  the  office  of  collector,  and 
•action  10216,  supra,  contains  the  provision: 

^^rovlded,  however,  that  when  the 
term  to  be  filled  begins  or  shall 
begin  on  any  day  other  than  the 
first  ^nday  In  January,  the 
appointee  of  the  governor  shall 
be  entitled  to  hold  such  office 
until  such  other  date,", 

e 

therefore,  we  are  of  the  opinion  that  a person  appointed  to 
fill  the  unexplred  term  of  the  collector  would  hold  such 
office  until  iiiarch' 1,  1939. 


^Respectfully  submitted. 


OLLIVxit  b.  NOLi^ 

Assistant  Attorney-deneral 


/tf  x'ROVaD: 


' B.  TaXLOR 
(Acting)  Attorney-General 
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MOTOR  VEHICLES 


: Municipal  courts  are  not  required  to  report 
violations  of  city  ordinances  in  reference 
to  motor  vehicles  to  the  Commissioner  of 
Motor  Vehicles, 


December  21,  1938 


Honorable  Dwight  H«  Drown 
Secretary  of  State 
Jefferson  City,  Missouri 


Attention  Mr.  V.  H.  Steward 

Cominissioner  of  Motor  Vehicles 

Dear  Sir: 


V 


We  have  your  letter  of  December  20,  1936,  request- 
ing an  opinion  from  this  department,  which  reads  as  follows: 

**We  would  appreciate  receiving  an 
opinion  from  your  office  in  connec- 
tion with  Paragraph  b,  of  Section  17, 

Missouri  State  Drivers'  License  Law. 

**It  is  quite  often  the  case  that  the 
operators  of  motor  vehicles  are  arrested 
and  arraigned  in  polios  or  municipal 
courts  and  charged  with  offenses  which 
are  included  in  Section  18.  'These  of- 
fenses are  either  felonies  or  graduated 
felonies,  but  it  appears  that  practically 
all  of  the  cities  have  ordinances  which 
provide  for  the  prosecution  and  conviction 
in  their  courts  of  defendants  charged  with 
this  sort  of  violation.  We  would  like  to 
know  if  this  Drivers*  License  Act  requires 
that  these  municipal  courts  report  to  the 
Commissioner  of  Motor  Vehicles  convictions 
upon  these  violations. 

"It  would  most  certainly  seem  to  be  reason- 
able that  they  should  either  rex>ort  these 
convictions  or  that  the  disposition  of  such 
oases  be  referred  to  the  prosecuting  at- 
torneys having  jurisdiction.  ** 
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Section  7780^  Session  Laws  of  Missouri.  1935,  page 
294,  reads  in  part  as  follows: 

"(b)  Vunloipalitles  may,  by  ordinance, 
make  additional  rules  of  the  road  or 
traffic  regulations  to  meet  their  needs 
and  traffic  conditions;  ♦ ♦ * 

"(c)  ♦ ♦ ♦ Provided,  however,  that 

municipalities  may  * * * require  operators 
of  motor  vehicles  residing  within  their 
limits  to  submit  to  reasonable  examinations 
and  investigation  as  to  their  physical  fit- 
ness and  competency  to  operate  motor  vehicles, 
and  to  obtain  a license  to  so  operate  such 
motor  vehicles  and  pay  a fee  therefor  of  not 
more  theoi  fifty  cents  (50^)  for  two  (2)  years." 

Under  the  above  partial  sections,  municipalities 
have  been  authorized  to  regulate  the  rules  of  the  road  and 
provide  for  the  issuance  of  city  drivers*  licenses,  but  such 
rules  and  regulations  are  governed  and  regulated  either  by 
city  charters  or  by  municipal  ordinances. 

Section  17,  paragraph  (b).  Session  Laws  of  Hissouri, 
1937,  page  370,  reads  as  follows: 

"Every  court  having  jurisdiction  over 
offenses  ccsnmitted  under  this  act  or  under 
the  provisions  of  axLj  statute  of  this  State 
regulating  the  operation  of  motor  vehicles 
on  highways,  or  any  felony  in  the  commission 
of  which  a motor  vehicle  is  used,  shall  for- 
ward to  the  commissioner  a record  of  the 
conviction  of  any  person  in  said  court  for 
a violation  of  any  of  said  laws,  and  every 
such  court,  except  justice  of  the  peace  courts, 
and  courts  of  criminal  correction  in  the  City 
of  St.  Louis  shall  have  the  power  of  suspend- 
ing or  revoking  the  license  of  any  licensee 
under  this  act  or  the  certificates  of  reg- 
istered chauffeurs  or  registered  operators 
under  Sections  7765  and  7766,  Revised  Statutes 
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ot  Missouri,  1929,  and  aaendmants  there- 
to, and  shall  certify  to  the  oommissioner 
a record  of  such  suspension  or  rerocation. 

STexy  Justice  of  the  peace  and  each  Judge 
of  the  courts  of  criminal  correction  of 
the  City  of  St*  Louis  shall  forward  to  the 
commissioner  a record  of  the  oonTiotion  of 
any  person  in  his  court  for  a Tlolation  of 
any  of  said  laws  for  which  he  shall  receiTS 
a fee  of  fifty  cents  to  be  taxed  as  costs 
in  the  case,  and  may  recommend  to  the  com- 
missioner a suspension  or  rsTocation  of 
said  person* s license  or  the  certificate 
of  such  chauffeur  or  registered  operator* 

The  commissioner  may  suspend  or  revoke  tJ^ 
license  or  certificates  of  any  of  the  per- 
sons convioted  as  aforesaid.” 

Section  16,  Session  Laws  of  Missouri,  1937,  page  377, 
reads  as  follows: 

"The  commissioner  shall  forthwith  revoke 
the  license  of  any  operator,  registered 
operator  or  chauffeur  upon  receiving  a record 
of  such  operator* s,  registered  operator *s  or 
chauffeur *s  conviction  of  any  of  the  follow- 
ing offenses,  when  such  oonviotion  has  become 
final: 

**1.  Manslaughter  (or  negligent  homicide) 
resulting  from  the  operation  of  a motor 
vehicle; 

”£•  Driving  a motor  vehicle  while  under  the 
influence  of  intoxicating  liquor  or  a narcotic 
drug; 

”3*  Any  felony  in  the  commission  of  which  a 
motor  vehicle  is  used.” 

Under  Section  17,  paragraph  (b),  the  law  prescribes 
that  "every  court  having  Jurisdiction  ever  offenses  com- 
mitted under  this  act  or  under  the  provisions  of  any  statute 
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of  this  ataf  rogulating  th«  operation  of  motor  Tohloles  on 
highways,  or  any  felony  la  the  oommlsalon  of  which  a motor 
Tohlole  la  used,  shall  forward  to  the  oommlssloner  a record,** 
etc.  Under  this  paragraph  the  state  law  specifically  says 
that  CTery  court  hSTlng  jurisdiction  orer  offenses  committed 
"under  this  act  or  under  the  prorlsions  of  any  statute  of 
this  stats'*  -^and  dees  not  say  "under  any  city  ordinance  or 
city  charter" shall  forward  to  the  commissioner  a record," 
etc.  It  will  also  ce  noticed  under  this  paragraph  that  after 
a record  of  the  conrlction  has  been  sent  to  the  oommlssloner 
of  motor  Tehlcles  under  said  paragraph,  the  commissioner  iimy 
rerolce  the  license,  which  means  It  Is  merely  directory  an<i 
not  mandatory. 

Under  Section  18  as  above  set  out,  which  provides 
for  the  revocation  of  the  license  of  any  operator  upon  con- 
viction of  either  of  the  two  graded  felonies  or  the  felony 
as  set  out,  the  oommlssloner  shcdl  forthwith  revoke  the 
license,  etc.  Under  this  section  It  Is  mandatory  that  the 
commissioner  revoke  the  license. 

Paragraph  1 of  Section  18  reads  as  follows: 

"Irlanslaughter  (or  negligent  homicide) 
resulting  from  the  operation  of  a motor 
vehicle." 

Under  this  paragraph  manslaughter  Is  a graded  felony 
and  Is  punishable  In  accordance  with  Section  3997,  R.  S.  Vo. 
1929,  which  reads  as  follows: 

"Persons  convicted  of  manslaughter  shall 
be  punished  by  Imprisonment  In  the  peni- 
tentiary for  not  less  than  two  nor  more 
than  ten  years,  or  by  Imprisonment  In  the 
county  jail  not  less  than  six  months,  or  by 
both  a fine  not  less  than  one  hundred  dol- 
lars and  Imprisonment  In  the  county  jail  not 
less  than  three  months." 

Paragraph  2 of  Section  16  reads  as  follows: 

"Driving  a motor  vehicle  ifhlle  under  the 
influence  of  intoxicating  lic^uor  or  a 
narcotic  drug." 
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The  Tlolatlon  of  this  paragraph  is  a graded  felony 
as  set  out  in  paragraph  (g)  of  Section  7783,  R.  3.  i'o.  1929; 
which  reads  as  follows: 

"DriTing  in  intoxicated  condition: 

Ho  person  shall  operate  a motor  vehicle 
while  in  an  intoxicated  condition,  or 
when  under  the  influence  of  drugs.'* 

Driving  a motor  vehicle  while  under  the  influence 
of  intoxicating  liquor  or  a narcotic  drug  is  a graded  felony 
and  is  punishable  according  to  Section  7786,  paragraph  (c), 

R.  3.  li/!o.  1929,  which  reads  as  follows: 

"Any  person  who  violates  para^aph  (a) 
of  section  7761,  paragraph  (a)  of  section 

7782  or  paragraph  (f)  or  (g)  of  section 

7783  shall  be  deemed  guilty  of  a felony 
and  on  conviction  thereof  shall  be  punished 
by  iaprisonnent  in  the  penitentiary  for  a 
tern  not  exceeding  five  years  or  by  eonfine- 
ment  in  the  county  Jail  for  a term  not  ex- 
ceeding one  year,  or  by  a fine  not  exceeding 
one  hundred  dollars  ($100.00)  or  by  both 
such  fine  and  imprisonment •** 

Paragraph  3 of  Section  16,  which  states: 

"Any  felony  in  the  cooBiission  of  which  a 
motor  vehicle  is  used," 

is  strictly  a feloxiy  and  not  a graded  felony,  the  minimum 
punishment  for  which  is  two  years  in  the  state  penitentiary. 

Under  the  above  three  paragraphs  of  Section  18,  Laws 
of  llissouri,  1937,  page  377,  a Justice  court  or  a municipal 
court  would  not  have  Jurisdiction  to  accept  a plea  of  guilty 
on  account  of  having  Jurisdiction  of  felonies  or  graded 
felonies.  Uunioipal  courts  have  no  Jurisdiction  over  the 
violation  of  any  state  law  and  only  have  Jurisdiction  over 
the  violation  of  city  ordinances,  which  would  not  be  the 
violation  of  Section  17,  Laws  of  Missouri,  1937,  page  376. 
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In  Tiew  of  the  above  authorities.  It  is  the  opinion 
of  this  department  that  police  courts  or  municipal  courts 
are  not  compelled  bj  Section  17  or  Section  16  of  the  Laws 
of  Missouri,  1937,  pages  376-377,  to  report  oonTictlons  to 
the  commissioner  of  motor  Tohicles  for  the  violation  of  city 
ordlnanoes  which,  if  prosecuted  under  the  state  law,  would 
be  a violation  of  Section  17  or  Section  18  of  the  Drivers* 
License  Law  of  1937. 


Respectfully  submitted 


W.  J.  BURKS 

Assistant  Attorney  General 


APPHOVSDx 


J.  fi. 

(Acting)  Attorney  Oeneral 
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SCHOOLS 


(1)  In  district  having  average  dally  attendance 
of  less  than  10,  Board  of  Education  has  authority 
to  provide  for  transportation  of  papils  to  another 
district;  (2)  such  closing  of  school  and  trans- 
portation of  pupils  to  another^  district  does  not 
cause  a forfeiture  of  tbs  district's  corporate  eniotonco. 

Deceraber  30,  1938 


Mr.  R.  R.  Brock 
Superintendent  of  Schools 
Liberty,  Missouri 


Dear  Mr.  nrocki 

This  Department  is  in  recei|)t  of  your  letter  of 
December  2l3t,  wherein  you  request  an  opinion  embracing  the 
following  questions; 

'*!  ivould  like  to  have  your  opinion  upon 
the  following:  school  law. 

A rural  school  district  having  an  avora,^  e 
dally  attendance  of  approxLaately  six  students 
desires  to  close  its  school  and  transport  its 
students  into  Liberty. 

In  order  to  do  this,  is  it  necessary  for 
the  voters  to  vote  in  favor  of  transportation, 
or  can  the  Board  of  Education  transport  those 
pupils  to  a town  school? 

If  the  rural  school  closes  its  doors  and 
transports  its  students,  does  the  rural  school 
lapse  as  corporate  body,  or  can  they  re-open 
their  rural  school  In  the  future? 

Does  the  State  pay  on  the  transportation 
of  those  pupils?” 

There  are  a nuBiber  of  sections  in  the  Statutes 
dealing  with  transportation  of  rjupils  and  the  procedure 
relating,  thereto.  The  school  In  question  being  a rural 
district  we  think  there  are  two  sections  which  should  be 
considered  in  arriving  at  our  ultimate  conGluaion.  Iftiat 
was  formerly  9364  R,  S,  1929,  was  amended  In  1933, 

Laws  1933,  page  338,  so  that  the  pertinent  part  of  said 
section  now  reads  as  follows: 

”The  question  of  transportation  of  pupils 
may  be  voted  upon  at  the  special  meeting 
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above  provlcled  for.  If  notice  ie  given 
that  such  a vote  will  be  taken.  If  trans- 
portation is  not  provided  for  in  any  school 
district  formed  under  the  provisions  of 
sections  9361  to  9358,  inclusive,  it  shall 
then  be  the  duty  of  the  board  of  directors 
to  maintain  an  elementary  school  within 
tliree  and  one-half  miles  by  the  nearest 
traveled  road  of  the  home  of  every  child 
of  school  age  within  said  school  district* 
Provided,  transportation  of  pupils  or  the 
maintenance  of  elementary  schools  within 
three  miles  and  a half  of  each  child  of 
school  age  in  the  district  shall  not  be 
required  in  consolidated  districts  now  or 
hereafter  organized  under  the  provisioiMS 
of  sections  9351  to  9358,  inclusive, 
where  such  consolidation  has  not  placed 
said  children  further  from  an  elementary 
school  than  they  v/ere  prior  to  said  con- 
solidation* Provided  however,  no  trans- 
portation shall  be  furnished  if  there  be 
any  school  within  three  and  one-half 
miles  Ox  such  pupil  but  assignment  shall 
be  made  as  provided  by  Section  18  of  an 
act  of  the  56th  General  Assembly,  found 
on  Page  344,  Laws  of  Missouri,  1931. 

Provided  further,  that  when  the  average  att- 
endance in  any  elementary  school  for  any 
month  falls  below  ten,  the  school  board 
shall  have  authority  no  close  such  ele- 
mentary school  for  the  remainder  of  the 
term  and  provide  transportation  for  the 
pupils  of  such  elementary  scliool  to  some 
other  elementary  school  or  schools  in 
said  district*  Such  transportation  shall 
be  paid  for  out  of  the  iiieldental  funds 
of  the  district:  Provided  further,  that 
if  transportation  is  not  provided  for,  any 
consolidated  district,  may  by  a majority 
vote  at  any  annual  or  special  meeting, 
decide  to  have  all  the  seventh  and  eighth 
grad®  work  done  at  the  central  high  school 
building,  provided  fifteen  days*  notice 
has  been  given  that  such  vote  will  be  taken. 
Such  seventh  and  eighth  grade  work  at  the 
central  high  school  may  be  discontinued 
at  any  time  by  a majority  vote  taken  at  any 
annual  or  special  meeting. 
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'..e  think  that  imder  the  third  proviso  quoted  supra, 
the  authority  is  to  he  foimd  as  follows: 

“Thar-  when  the  average  attendance  in  ariy 
elementary  scliool  for  any  month  falls  below 
ten,  the  school  board  shall  have  authority 
to  close  such  elementary  school  for  the  re*» 
mainder  of  the  term  and  provide  transporta- 
tion for  the  pupils  of  such  elementary  school 
to  some  other  elementary  school  or  schools 
in  said  district,  ouch  transportation  ^lall 
be  paid  for  out  of  the  incidental  funds  of 
the  district:” 

By  the  terms  of  the  above  quoted  section  we 
are  of  the  opinion  tliat  the  Board  of  Education  has  author- 
ity to  provide  for  the  transportation  of  the  pupils  In 
the  district  which  you  mentioned  in  your  letter. 

In  1951  the  Legislature  passed  Section  20,  page 
346,  Laws  of  Missouri,  1931,  vdilch  provides  as  follows: 

*'If  any  district  in  this  state  shall  have 
an  average  daily  attendance  of  less  than  16 
pupils  as  shovai  by  the  records  of  the  last 
previous  school  year,  the  state  superintend- 
ent shall,  in  lieu  of  such  state  aid,  after 
Investigation  that^  convinces  him  that  it  would 
be  to  the  best  interests  of  all  concerned,  re- 
quire the  board  to  provide  for  the  transpor- 
tation of  the  pupils  of  such  district  to  other 
public  school  or  schools,  provided  tiiat  the 
total  expense,  including  transportation  and 
tuition  paid  by  the  state,  stiall  not  exceed 
the  amount  that  th.e  st^te  would  have  otherwise 
paid  to  such  district, 

-i-h©  above  section  Is  called  to  your  attention  for 
the  reason  tlm-t  the  Btate  Kiuperintandent  might  assist  the 
district  in  the  transportation  of  its  pupils  in  the  event 
that  the  district  is  entitled  to  or  draws  sufficient  state 
aid,  ^ou  will  note  that  in  the  event  the  transportation 
is  provided  for  by  the  board  under  Section  9364,  R,  B,  Mo, 
1929,  same  is  to  be  paid  from  the  incidental  fund  and  like- 
wise Section  20,  quoted  supra,  provides  the  method  for  paying 
for  the  transportation. 

Your  attention  is  further  called  to  Section  9197, 

R*  3,  Mo,  1929,  whicla  provides  for  either  the  board  of  direc- 
tors or  an  ©lection  to  be  held  to  vote  on  the  question  of  free 
transportation.  Said  section  being  as  follows: 
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”1^1.6 never  the  board  of  directors  of  any 
school  district  or  board  of  education  of  a 
consolidated  district  shall  deem  it  advisable, 
or  when  they  shall  be  requested  by  a petition 
of  ten  taxpayers  of  such  district,  to  provide 
for  the  free  transportation  to  and  from  school, 
at  the  expense  of  the  district,  of  pupils  liv- 
ing more  than  one-half  mile  from  the  school- 
house,  for  the  whole  or  for  part  of  the  school 
year,  said  board  of  directors  or  board  of  edu- 
cation shall  submit  to  the  qualified  voters  of 
such  school  district,  who  are  taxpayers  in  such 
district,  at  an  annual  meeting  or  a special 
meeting,  called  and  held  for  that  purpose,  the 
question  of  providing  such  transportation  for 
the  pupils  of  such  school  district:  Provided, 
that  when  a special  raeetlng  is  called  for  this 
purpose,  a due  notice  of  such  meeti.ng  shall  be 
given  as  provided  for  in  section  9228.  If 
two-thirds  of  the  voters,  who  are  taxpayers, 
voting  at  such  election,  shall  vote  in  x'avor 
of  such  transportation  of  pupils  of  said  school 
district,  the  board  of  directors  or  board  of 
education  shall  arrange  for  and  provide  such 
transportation*  The  board  of  directors  or  board 
of  education  shall  iiave  authority  and  a.re  em- 
powered to  mate  all  needful  rules  and  rt  gnilations 
for  the  free  transportation  of  pupils  herein  pro- 
vided for,  and  are  authorized  to  and  simll  require 
from  every  person,  employed  for  that  purpose,  a 
reasonable  bond  for  the  faithful  discharge  of 
his  duties,  as  prescribed  by  tne  board.  Said 
board  of  directors  or  board  of  education  shall 
pay  by  warrant  the  expenses  of  such  transporta- 
tion out  of  the  Incidental  fund  of  tiie  district.” 

* The  above  section,  however,  is  eliminated  from  con- 
sideration of  the  question  wiiich  jou  present  for  the  reason 
that  it  contains  the  provision,  ”of  pupils  living  more  than 
one-half  mile  from  the  school  house  for  the  whole  or  part  of 
the  school  year.” 


You  further  present  the  question  as  to  whether 
or  not  in  the  event  the  school  closes  and  transportation  Is 
provided  for,  the  school  loses  its  corporate  existence.  Section 
9195  relates  to  a forfeiture  of  a school  district  and  provides 
as  follows: 

''hlienever  any  school  district  of  tnis  state, 
now  organized  or  that  may  be  hereafter  organized 
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imder  the  laws  of  tills  state,  shall  fall 
or  refuse,  for  the  period  of  one  year,  to 
provide  for  an  eight  months ’ school  in  such 
year,  provided,  a levy  of  forty  cents  on  the 
one  hundred  dollars*  valuation,  together 
v/ith  the  public  funds  and  cash  on  hand,  will 
enable  them  to  have  so  long  a term,  the  same 
shall  be  deemed  to  have  lapsed  as  a corporate 
body,  and  the  tei'ritory  theretofore  embraced 
within  such  lapsed  district  shall  be  deemed 
and  taken  as  unorganized  territory,  and  the 
saiite,  or  any  portion  thereof,  may  be  attached 
to  any  adjoining  district  or  districts  for 
school  purposes,  in  uhe  sarae  manner  as  is  now 
provided  in  section  9273.  Provided,  tlrat  no 
school  district  shall  be  deemed  to  liavo  lapsed 
where  the  failure  to  make  the  needed  provision 
for  the  eight  months  of  school  results  from 
the  irregular  or  void  proceedings  had  for  that 
purpose!  Provided,  that  in  any  district  emamer- 
ating  fewer  than  twenty-five  children  txie  board 
may,  from  year  to  year,  arrange  with  the  board 
or  boards  of  other  district  or  districts  for 
the  admission  of  all  cnlldren  of  school  a;^Q 
in  said  district  containing  fewer  than  tvfcnty- 
five  children  enumeratdd,  and,  if  desired, 
arrange  for  transporting  children  to  and  from 
school.  And,  when  ratified  by  a two-tidrds 
vote  of  the  qualified  voters  of  said  school 
district,  voting  at  a special  meeting,  such 
arrangements  shall  be  final,  and  the  board  will 
be  authorized  to  issue  warrants  upon  the  teachers' 
fund  for  payment  of  tuition,  and  upon  the  inciden- 
tal fund  for  the  payisient  of  cost  of  transporting 
pupils." 

The  above  quoted  statute  does  not  provide  that  in 
the  event  the  school  district  closes  and  transports  its 
pupils  to  another  district  shall  cause  a forfeiture  of  the 
corporate  existence,  ?;e  are  of  the  opinion  tiiat  the  corpo- 
rate existence  of  the  school  district  remains  in  tact  and 
continued  regardless  of  the  fact  that  the  school  is  not 
used  under  the  conditions  which  you  have  presented. 


Respectfully  subjtitted, 

OWUtrw 
APPROVED! 


OLLIVhR  h.  NOLhb 
Assistant  Attorney  '-■eneral 


J.  E.  TAYLOR 

(Acting ) Attorney-General 


TAXATION  AND 
REVENUE 
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1,  Interpretation  of  Section  9950,  Senate  Bill 
#94,  as  to  compromise  of  taxes. 

2,  Redemption,  Resale, 
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Mr,  John  G,  Burkhardt 
Aasociato  City  Counselor 
and  Tax  Attorney 
St.  Louis,  Missouri 

Dear  Mr,  Bvirkhardt: 


Yie  wish  to  acknowledge  your  request  for  an 
opinion  of  Larch  1st,  which  is  as  follows: 


"As  you  know,  the  Jones-Kunger  de- 
linquent tax  law  loas  caused  the 
City  of  St,  Louis  considerable  con- 
cern, Yi'e  have  Imd  to  call  upon 
your  office  for  opinions  several 
tines  since  tliis  law  has  been  enact- 
ed, and  are  forced  to  do  so  again. 

The  specific  inq\ilriea  we  have  are 
tliose: 


I. 

Section  9950  provides  tixat  the  County 
Court,  or  proper  officer,  may  coxa- 
promise  back  taxes  if  it  appears  that 
the  delinquent  property  "la  not  worth 
the  amount  of  taxes,  interest  and 
costs  duo  thereon  « * * or  if  the 
same  would  not  sell  for  the  amovint  of 
such  taxes,  interest  and  costs," 

What  yar*dstlck  is  the  proper  city 
official  (the  Comptroller)  to  use  in 
detonalnlng  whether  the  property  would 
or  would  not  sell  for  the  amoiuit  of 
such  taxes,  interest  and  costsT  Is 
it  what  the  property  would  bring  at 
a forced  sale,  or  is  it  what  tiie  pro- 
perty woxild  bring  at  a forced  sale 
for  taxes,  or  is  it  what  the  property 
would  bring  at  a sale  where  the  owner 
is  willing  to  sell,  but  does  not  have 
to  sell,  and  the  purchaser  is  desirous 
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of  buying,  but  does  not  have  to  buy? 
Or,  should  the  Comptroller  use  the 
Assessor' s assessment  as  a criterion 
of  the  worth  of  the  property  and  as 
a further  criterion  of  what  It  would 
sell  for? 


' II. 

Section  9954a,  H.  S.  1929,  (Laws  of 
Missouri,  1933,  p.  434,)  provides 
that  the  purchaser  at  a sale  Is  en- 
titled to  possession  one  year  from 
the  date  of  sale,  but  that  the  owner 
or  occupant  may  retain  possession  by 
making  an  assignment  of  rents  In  an 
amoui'.t  sufficient  to  dlsolmrge  the 
bid  of  the  p\ircliaser  with  Interest, 

If  the  owner  or  occupant  assigns  to 
the  City  of  St,  Louis  rents  upon  pro- 
perty purchased  by  the  City  at  a 
Jones-Munger  delinquent  tax  sale.  Is 
that  actual  z^demptlon?  If  so, 
doesn*  t the  owner  or  occupant  liave 
to  pay  any  balance  of  taxes  that 
might  be  outstanding  as  being  the 
difference  between  the  City*  s bid 
and  the  delinquent  taxes? 

Section  9953b,  K.  S.  Mo.  1929,  (Laws 
of  Missouri,  1933,  p,  432, ) provides. 

In  part,  as  follows t 

'•i»  -k  * but  In  the  event  of  the  re- 
demption of  any  land  frwi  any  sale 
made  under  the  pi*o visions  of  this  act, 
the  land  so  redeened  shall  be  liable 
•to  resale  by  such  county  oollecwor 
at  the  next  or  any  subsequent  tax 
(sale  of  lands  for  aellnquent  taxes) 
for  all  delinquent  taxes,  penalty. 
Interest  arxd  costs  not  paid  by  such 
sale. * 

We  construe  this  Section  as  meaning 
tijat  if  at  a third  sale  of  certalnj 
property  the  pixrchaser  of  tax  certi- 
ficate bids  ^.5,00,  while  the  outstand- 
ing delinquent  taxes  at  the  time  amount 
to  ^100,00,  tlie  person  redeeming  must 
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pay  the  $5«00  to  the  purchaser, 
plus  Interest,  and  must  pay  the 
county  collector  the  balance  of 
the  taxes,  or  v96«00.  This  view 
is  in  confomlty  with  a previous 
opinion  of  yovir  office. 

However,  the  question  arises  as 
to  just  what  procedure  tlie  col- 
lector is  to  take  if  the  balance 
of  the  taxes  "not  paid  by  such 
sale"  are  not  paid  by  the  redemp- 
tioner.  Does  the  collector  have 
one  sale,  or  does  he  have  three 
sales T If  he  has  one  sale,  does 
the  property  Isive  to  be  bid  in  at 
the  amount  of  the  taxes,  or  will 
the  highest  bid  purchase  the  pro- 
perty? 


An  opinion  upon  these  questions 
as  soon  as  the  convenience  of 
your  office  may  make  possible 
would  be  appreciated,” 


I. 


Under  the  above  section  9950,  referred  to  in 
your  letter,  the  proper  officer  may  compromise  taxes 
with  the  owner  imder  the  following  conditional 

1,  When  any  tract  of  land  or  town  lot  is  not 
worth  the  amount  of  taxes,  interest  and  cost  due  thereon 
as  charged  in  "back  tax  book”  or  recoz^ied  list  of  delin- 
quent land  and  lots  in  the  Collector's  office, 

2,  vifhere  the  same  would  not  sell  for  the 
amo\mt  of  such  taxes.  Interest  and  cost. 

The  second  prerequisite  of  said  section  compre- 
hends tlie  first,  and  is  plain  and  unambiguous.  In  State 
ex  rel.  Publishing  Company  vs,  Hackman,  314  Mo,  33,  in 
passing  on  this  question,  the  Supreme  Court  en  banc,  saidi 

"The  leglslatiire  must  be  intended  to  mean 
what  it  has  plainly  expressed,  and  conse- 
quently there  is  no  room  for  conclusion, " 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department, 
that  the  proper  officer  ahoiild  oonpjronise  said  taxes  if 
in  his  opinion  said  land  and  lots  wovild  not  sell,  at  puolio 
sale,  at  Court  house  door  for  the  amount  of  such  taxes. 
Interest  and  cost. 


II. 

Section  9963h  of  the  1933  Laws  of  kissouri,  at 
page  432,  is  as  follows t 

"Such  lands  may  be  redeemed  from  such  sale 
upon  the  same  terms  and  conditions  as 
* other  lands  may  be  z>edeemed  from  delinquent 
tax  sales,  as  provided  herein;  but  in  the 
event  of  the  redemption  of  any  land  from 
any  sale  made  under  the  provisions  of  this 
act,  the  land  so  redeemed  shall  be  liable 
to  resale  by  such  ooimty  collector  at  the 
next  or  any  subsequent  tax  sale  of  lands 
for  delinquent  taxes  for  all  delinquent 
taxes,  penalty,  interest  and  costs  not 
paid  by  such  sale.” 

Section  9954a  thereof  is,  in  part,  as  followst 

"The  purchaser  of  any  tract  or  lot  of  land 
at  sale  for  delinquent  taxes,  homesteads 
excepted,  shall  at  any  time  after  one  year 
from  the  date  of  sale  be  entitled  to  the 
ismediate  possession  of  the  premises  so 
purchased  during  the  iredemption  period 
provided  for  in  this  act,  unless  sooner 
redeemed;  provided  however,  any  owner  or 
occupant  of  any  tract  or  lot  of  land  pur<- 
chased  may  retain  possession  of  said 
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premises  by  making  a written  assign- 
ment of,  or  agreement  to  pay,  rent 
certain  or  estimated  to  accrue  dur- 
ing such  redenption  period  or  so  much 
thereol  as  8]:iall  be  sui  flclent  to 
^scljarge  the  bid  of  the  purchaser 
interest  tiiereon  as  provided 
ill  the  certificate  of  purchase,  « * 
imy  rent  colDected  by  tJio  purchaser, 
his  heirs  or  assigns,  stiall  operate 
as  a payment  upon  the  amount  due  tlia 
holder  oi'  such  certificate  of  pur- 
cloase,  and  such  amount  or  amounts, 
togetlier  with  tiie  date  paid  and  by 
whom  sliall  be  endorsed  as  a credit 
upon  said  certificate,  and  which 
said  sums  shall  be  taken  into  con- 
sideration in  the  redemption  of  such 
land,  as  provided  for  in  tills  act. 

Any  purcmser,  heirs  or  assigns,  in 
possession  within  the  period  of  re- 
demption against  whom  rl^ts  of  re- 
demption are  exercised  shall  be  pro- 
tected in  the  value  of  any  planted, 
growing  and/or  unharvested  crop  on 
the  lands  redeenied  in  the  same  manner 
as  such  purchaser,  heirs  or  assigns 
would  be  protected  in  valuable  and 
lasting  improvements  made  upon  said 
lands  alter  the  period  of  redev^^tlon 
and  referred  to  in  section  9Qb6c," 

Section  9956a,  is  as  follcwst 

"Upon  deposit  with  the  county  collector 
of  tlie  amount  necessary  to  redeem  as 
herein  provided,  it  shall  be  the  duty 
of  tiie  county  collector  to  mall  to  the 
purciiaser,  his  heirs  or  assigns,  at 
the  last  pod;office  address  if  known, 
and  if  not  known,  then  to  the  address 
of  the  purcmser  as  shown  in  the  re- 
cord of  the  certificate  of  purchase, 
notice  of  such  deposit  for  redemption. 
Such  notice,  given  as  herein  provided, 
shall  stop  payment  to  the  piircliaser, 
his  heirs  or  assigns,  of  any  further 
Interest  or  i)enalty.  In  case  the 
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I>arty  purchasing  said  land,  his 
heirs  or  assi^^s,  fails  to  take  a 
tax.  deed  for  the  land  so  purchased 
within  six  months  after  the  e^qplra- 
tlon  of  the  two  years  next  follow- 
ing the  date  of  sale^^no  interest 
shall  be  charged  or  collected  from 
the  redenptloner  after  tliat  time," 

Section  9956d,  is  as  follows: 

"Vihen  lands  sold  for  taxes,  or  any 
portions  thereof,  shall  be  redeemed, 
the  county  collector  shall  insert  a 
naciorandum  of  such  redemption  on  the 
record  of  the  certificate  of  pur- 
cliase  applicable  thereto,  stating 
the  quantity  or  description  of  tiie 
portion  redeemed,  if  not  the  whole, 
the  date  thereof,  and.  by  whom  made, 
and  si{^  the  same  officially,  and 
shall  likewise  give  a certificate 
thereof  to  the  person  redeeming. 

The  person  redeeming  shall  then  pre- 
sent to  the  county  clerk  the  certi- 
ficate of  redemption  and  the  coxinty 
clerk  shall  then  enter  on  his  record 
of  sales  of  land  for  delinquent  taxes 
the  recital  of  such  redemption,  the 
date  thereof,  and  the  person  redeem- 
ing," 

Under  the  provisions  of  Section  9953b,  supra, 
in  event  of  redemption  of  any  land  from  any  sale,  the 
land  so  redeered  shall  be  liable  to  resale  at  the  next 
, or  any  subsequent  sale  of  lands  for  delinquent  taxes 
not  paid!  by  such  sale. 

Payment  of  such  taxes,  not  paid  by  the  sale 
to  the  certificate  holder,  is  not  a prerequisite  to  re- 
demption; but  a resale  must  be  had  at  the  next  or  any 
subsequent  sale,  therefore,  to  pay  the  stun,  which  clear- 
ly indicates  one  offering  for  sale. 

If  the  legislature  had  intended  that  the  pro- 
cedure for  resale  follow  the  procedure  for  the  original 
sale,  the  bill  would  liave  provided  for  a first,  second 
and  third  sale.  The  language  of  said  section  plainly  ex- 
presses tliat  one  sale  is  intended  and  consequently  there 
is  no  room  for  construction. 
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In  St«t«  ex  rel*  r^errett  ve«  !ioeokler  iJianber 
Conpeny»  901  llo«  446«  69£^  in  epeaklne  of  vhetlier  e 
etatut'-  neene  whet  It  eeye  whan  it  le  plein»  tlie  Supretn# 
Cotirt  en  bane^  Midi 

”Nor  ie  it  within  our  provinee  to 
give  the  atotute  any  other  neanln^ 
than  ita  Inporta*  Our 

duty  to  a^  ply  the  etatute  aa  It  la 
written^  la  as  plain  aa  the  language 
of  that  at  tute^  and  In  that  langua.  e 
there  la  no  aablj  xiity*" 

Under  the  provlslona  of  Seatlon  btSda^  aupra^ 
after  one  year  from  the  date  of  aale^  the  puroxaiaer  ahall 
be  entitled  to  the  Isuredlate  poaacealon  of  the  land  pur* 
ehaaed  thereunder « but  the  owner  or  oecupent  nay  retain 
poaaeaalon  tliez*eof  by  xoakln;'  a written  aaalgnuent  of^  or 
la^Peenent  to  pay  rent  that  nay  accrue  during  the  redemp* 
tlon  i-erlod  or  ao  much  thereof  aa  nay  be  neceaaary  to  i;>ay 
tiie  amount  of  the  dartlfioate  and  Intereat  thereon*  Any 
rent  eolleoted  by  the  purchaaer*  ahall  operate  aa  a pay* 
cent  on  the  certificate  of  purohaae  and  endoraed  as  a 
credit  tl^ereon*  which  aald  auna  ahall  be  ta  en  Into  con* 
alderatlon  in  the  rod«nptlon  of  auch  landa* 

7he  prlBary  ptirpoae  of  Senate  Mill  #94  la  not  In 
the  tranafer  of  ownorahipf  but  to  collect  taxea  and*  whether 
taxea  be  paid  In  eaaii  or  rent*  auch  payi::enta  ahall  be  ap* 
plied  on  the  araounta  aet  out  in  the  certlflaate  of  purohaae* 
When  aald  amount  la  paid*  together  with  the  Intereat  ahown 
in  the  cortlficate*  dither  by  eaah  or  rent*  during;  the 
period  of  redenptlon*  the  Collector  ahall  give  notice  of 
redea^i^tlon  ao  provided  In  Section  i^bSda  eui^ra*  and  nake 
tiie  reoorda  od  redeciptlon  aa  required  by  !>eetlon  W^66d* 

That  eonatltutea  actual  redenptlon* 

COHCl>UMv.I< 


Therefore*  It  la  the  conclualon  of  thla  departr'.ent 
that  when  taxda  are  not  all  paid  at  a third  tax  aale*  the  lead 
amat  be  resold  for  auch  unpaid  taxes*  after  redem^.tion.  rnd 
that  tijc  poyxnent  of  auen  unpaid  taxea  la  not  a prereq[ulalte  - 
for  redeatption*  That  after  redeasyptlon  aald  land  ahall  be  liable 
to  resale  at  the 
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next  or  any  subsequent  tax  sale  or  lands  lor  delinquent 
taxes  lor  all  delinquent  taxes,  penalty.  Interest  and 
cost  not  paid  by  such  sale,  ^ 

It  Is,  further,  our  opinion  tliat  alter  one  year 
tile  certilicate  holder  shall  be  entitled  to  immediate 
possession  of  the  premises  unless  the  ow^r  or  occupant, 
thereof,  assign  the  rent  as  provided  In/^ectlon  9954a, 
supra,  but  that  In  event  of  such  assl^^.ent  of  the  rent, 
the  certificate  holder  must  endorse, /as  a credit  upon  the 
certificate,  the  amoxint  so  paid  as  rent,  which  sums  shall 
be  taken  into  consideration  in  the  redemption  of  such  land 
The  certificate  holder  is  entitled  to  the  amount  shown  by 
this  certificate  and  the  interest  thereon  and  when  said 
sums  are  paid  in  full,  either  by  cash  or  rent,  it  becomes 
the  duty  of  said  Collector  to  give  notice  of  such  payments 
for  redemption  and,  thereupon,  make  the  records  of  the  re- 
demption as  provided  in  said  Section  9956d,  That  such  pro 
cedure  constitutes  actual  redemption. 


Respectfully  submitted. 


S.  V.  liEDLINO 

Assistant  Attorney  General 


APPROVED: 


t:  l.  tayot 

(Acting)  Attorney-General.' 
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TAXATION: 

COUNTY  COURT: 

REFUNDING  ILLEGAL  LEVIES: 


Moneys  collected  from  illegal  taxes  " 
levied  may  be  refiinded  by  the  coxanty 
covirt  only  when  such  tax  money  Is 
either  in  the  county  treasury  or  under 
the  control  of  the  county  court. 


March  14,  1938 


Mr*  N,  Elrer  Butler, 
Attorney  at  Law, 
Galena,  Missouri. 


Dear  Sir: 

This  is  to  acknowledge  receipt  of  yours  of  March  10, 

1938  requesting  an  official  opinion  from  tt-is  oifice  which 
is  as  follows: 

"Will  you  please  give  mo  an  opinion  on 
the  following:  Several  years  ago  some 
coxjnty  school  land  got  on  the  tax  books 
erroneously  and  was  sold  for  taxes*  At 
that  time  it  was  bid  in  by  a Mr.  Craig* 

He  paid  taxes  on  it  for  about  fifteen 
years,  but  I am  Infoxnued  that  someone 
told  him  shortly  after  he  botight  it  thrt 
it  was  school  land*  Mr*  Craig  has  since 
died  and  now  his  widow  finding  ^at  she 
could  not  give  a title  to  it,  asks  that 
the  County  Court  reimburse  her  for  the 
taxes  she  has  paid*  Can  the  County  Court 
legally  do  this?" 

It  appears  from  your  request  th  t the  taxes  on  the  land 
in  question  have  been  voluntarily  paid  for  a period  of  fifteen 
years  and  that  the  owner  now  wants  to  know  whether  or  not  the 
coTinty  court  may  reimburse  her  for  such  payments*  Prom  my 
research  on  this  point  1 find  that  if  the  county  court  has 
authority  to  reimburse  anyone  for  taxes,  it  would  be  on  account 
of  an  illegal  levy  of  such  taxes*  Section  9961  R*S*  Mo,  1929 
provides  as  follows: 

• 

"Wherever,  in  any  county  in  this  state, 
money  has  been  collected  \mder  an  il- 
legal levy,  the  county  court  of  such 
county  or  counties  is  hereby  authorized 
to  refund  the  sairo  by  issuing  warrants 
upon  the  fund  to  which  said  money  had 
been  credited,  in  favor  of  the  person 
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or  persons  who  paid  the  same  as  shown 
by  the  collector’s  books*  Providyi, 
that  should  the  person  In  favor  of 
whom  any  warrant  or  warrants  are 
Issued  be  deed  or  vinable  to  appear  In 
person,  then  the  same  shall  be  paid 
to  his  heirs  or  legal  representatives: 

Provided,  further,  that  said  county 
court  or  courts  may,  in  their  discre- 
tion, refund.  In  addition  to  the 
money  collected.  Interest  iri'ilch  may 
have  accrued  upen  the  same,  not  to 
exceed  six  per  cent.  Provided  furtoer, 
that  before  any  levy  shall  be  consider- 
ed Illegal,  It  shall  have  bean  so  de- 
clared by  the  supreme  court  of  the 
state  of  Missouri*  Provided  further. 
that  the  provisions  of  this section 
shall  only  apply  to  those  ooimtles  In 
which  the  money  oollected  under  said 
Illegal  levy  Is  either  In  the  county 
treasury  or  within  the  control  of  the 
county  court*  Provided  further,  th:  t 
the  county  court  so  reittnding  said 
money  shall  specify  the  time  In  idilch 
said  money  shall  be  refunded,  and  all 
warrants  left  on  hand  after  the  ex- 
piration of  such  time  shall  be  by  said 
cotinty  coui  t canceled,  and  the  money 
and  Interest  turned  Into  the  school 
fund  of  the  county." 

And  by  Section  1L62,  page  984  of  Volvune  61  Corpus  Juris, 
It  Is  provided* 

"It  Is  generally  held  that  an  action 
may  be  maintained  against  a coimty, 
town,  or  other  municipal  corporation 
for  the  recovery  of  teuces  Illegally 
exacted  only  while  the  fund  so  raised 
remains  In  the  possession  of  defendant. 

Bence,  If  a county  has  collected  general 
taxes,  part  of  which  are  for  Itself  and 
part  for  the  state  or  for  townships, 
school  or  road  districts,  or  the  like, 
no  reoovez*y  can  be  had  after  the  funds 
have  been  divided  up  and  paid  over  to 
the  several  treasurers  or  receiving 
officers,  irtiere  no  claim  Is  filed  be- 
fore distribution."  ******** 
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In  the  o&se  of  State  ex  rel.  v.  Chicago  & Alton  Ry. 
Co.,  165  Mo.  597,  611,  the  Court  aaidt 

"But  a^^pellant  is  advised  that  by  the 
Act  of  Mi.roh  27,  1891,  now  section  1809, 

Revised 'Statutes  1899,  the  county  coiart 
was  given  authority  to  refund  money  col- 
lected under  an  Illegal  levy  and  for  that 
purpose  to  draw  warrants  upon  the  fund 
Into  which  It  had  been  paid.  Just  what 
kind  of  an  illegal  tax  that  statute  con- 
templates, vhethe  r the  illegality  has 
reference  only  to  the  subject  of  the  tax 
Itself,  or  embraces  also  taxes  otherwise 
lawful  but  assessed  In  a manner  not  au- 
thorized by  law,  we  need  not  now  inquire. 

The  statute  Itself  provides  that  It  shall 
apply  only  when  the  money  la  In  the  county 
treaauiry  or  imder  the  control  of  ^e  county 
court.  If  this  had  been  money  collected 
for  general  county  purposes.  Its  place 
woxild  be  In  the  county  treasujry,  and  It 
would  be  \mder  the  control  of  the  county 
court,  subject  of  course  to  the  restrict- 
ions that  the  law  Imposes  on  that  control. 

But  here  the  money  was  collected  for  a 
particular  purpose  and  the  county  court 
had  no  control  of  It  except  to  devote 
It  to  that  purpose.  The  tax  was  levied 
for  a lawful  purpose,  In.poaed  on  property 
liable  to  the  sanie  and  was  within  the 
limits  of  the  law,  but  it  was  an  illegal 
levy  because  it  was  not  imposed  in  the 
manner  prescribed  by  law.  Still,  when  the 
taxpayer  comes  volxutarlly  to  the  collect- 
or and  pays  the  money  on  that  account, 
and  It  Is  by  the  county  court  set  apart  to 
that  purpose,  the  rights  of  the  creditor, 
for  whose  debt  tlie  tax  was  levied,  attaches, 
and  the  county  court  no  longer  has  control 
of  the  fund."*  ************* 

By  said  Section  9981,  supra,  the  oo\mty  cohorts  are 
authorised  to  refund  taxes  pz*ovided  the  money  for  such  taxes 
is  in  the  county  treasury  or  within  the  control  of  the  county 
covrt.  As  soon  as  these  taxes  have  been  distributed  to  the 
state  and  Its  subdivisions  for  which  they  are  collected  they 
pass  out  of  the  treasury  and  from  \uider  the  control  of  the 
county  court  and  the  county  co\irt  after  that  time  has  no 
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authority  to  refund  any  taxes.  Said  section  also  provides 
that  the  tax  levy  shall  not  be  considered  Illegal  so  as  to 
authorize  a refund  until  it  has  been  so  declared  by  the 
supreme  court. 

Prom  your  letter  it  does  not  appear  that  the  supreme 
court  has  ever  passed  ui>on  the  legality  of  the  levy  of  the 
tax  in  question*  That  being  true,  the  taxpayer  referred  to 
in  your  letter  could  not  get  tiie  relief  she  seeks  under  this 
section  until  the  tax  has  been  declared  illegal  by  said  court. 
The  county  court  merely  acts  as  an  agent  for  the  state  in 
administering  the  lavs  and  its  authority  is  limited  by  stat- 
utes. We  fail  to  find  any  lav  except  Section  9981,  svipra, 
idiich  authorizes  ttie  county  court  to  refund  any  taxes. 

CONCLUSION 

This  office  is,  therefore,  of  the  opinion  that  the  county 
court  is  not  authorized  to  refund  any  of  the  taxes  paid  on  the 
lands  mentioned  in  your  request  nor  is  it  authorized  to  reim- 
burse the  taxpayer  for  such  taxes. 

1.. Because  the  levy  for  sala  taxes  has  not  been 
declared  illegal  by  the  supreme  oo\irt  and 

2.  Because  the  moneys  for  such  taxes  has  long  since 
passed  out  of  the  county  treasury  and  from  under  Ihe  control 
of  the  county  court. 


Respectfully  submitted. 


TYKE  W.  BUTxTON 
Assistant  Attorney  General 


AI  PROVED* 


TTE.  fATIiOT 

(Acting)  Attorney  General 
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TAXATION:  - Redemption  resale  made  to  highest 

bidder*  Sale  thereunder  extinguishes 
the  tax  lien  for  all  taxes  for  which 
the  third  sale  was  enforced* 


Ifaioh  23,  1938 


Ibir.  John  G.  Burkha:>  dt 
Associate  City  Counselor 
St.  Louis,  Missouri 


FILED 


Dear  Mr.  Burkhardt: 

Ae  desire  to  acknowledge  receipt  of  your  letter 
of  March  21  wherein  you  make  the  following  Inquiry: 


"I  wish  to  thank  you  for  your 
opinion  of  March  7,  1936,  with 
reference  to  the  Jones-Munger 
delinquent  tax  law. 

On  pages  7 and  8,  under  conclu- 
sion, you  state  as  follows: 


'Therefore , It  Is  the 
conclusion  of  this  de- 
partment that  taxes  not 
paid  at  a tax  sale,  nmst 
be  resold  for  such  unpaid 
taxes,  after  redemption, 
and  that  the  payment  of 
such  unpaid  taxes  is  not  a 
prerequisite  for  redemption* 
That  after  redemption  said 
land  shell  be  liable  to  re- 
sale at  the  next  or  any  sub- 
sequent tax  sale  of  lands 
for  delinquent  taxes  for  all 
delinquent  taxes,  penalty. 
Interest  and  cost  not  paid 
by  such  sale.* 
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You  hare  adrlsed  that  this  pro- 
rides  for  one  sale.  Howerer, 
m&j  we  inquire  as  to  whether 
or  not  the  Collector  ma^  sell 
for  the  highest  bid,  or  whether 
he  la  obliged  to  secure  a bid 
equal  to  *all  delinquent  taxes, 
penalty.  Interest  and  cost  not 
paid  by  such  sale?* 

If  a bid  was  received  at  this 
sale  for  the  balance  of  the  taxes 
not  paid  by  the  previous  sale, 
are  the  taxes  then  outlawed?" 


Section  9952a  of  Senate  Bill  94,  1933  Session  Acts 
Is  In  part  as  follows: 


"All  lands  and  lots  on  which  taxes 
are  delinquent  and  unpaid  shall  be 
subject  to  sale  to  discharge  the 
lien  for  said  delinquent  and  unpaid 
taxes  as  provided  for  In  this  Act  **." 

Section  9953a  Is  as  follows: 


"Whenever  any  lands  have  been  or 
shall  hereafter  be  offered  for 
sale  for  delinquent  taxes.  Interest, 
penalty  and  costs  by  the  collector 
of  the  proper  county  for  any  two 
successive  years  and  no  person 
shall  have  bid  therefor  a sum 
equal  to  the  delinquent  taxes  thereon. 
Interest,  penalty  and  costs  provided 
by  law,  then  such  county  collector 
shall  at  the  next  regtilar  tax  sale 
of  lands  for  delinquent  taxes,  sell 
the  same  to  the  highest  bidder,  and 
the  purchaser  thereof  shall  acquire 
thereby  the  same  Interest  therein 
as  is  acquired  by  purchasers  of 
other  lands  at  such  delinquent 
tax  sales." 
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Seotion  9953h  is  as  follows: 


*'Suoh  lands  maj  be  rsdesaed  from 
suoh  sale  upon  the  same  terns  and 
conditions  as  other  lands  maj  be 
redeemed  from  delinquent  tax  sales, 
as  prorided  herein;  but  in  the  erent 
of  the  redemption  of  anj  land  from 
anj  sale  made  under  the  prorisions 
of  this  act,  the  land  so  redeemed 
shall  be  liable  to  resale  bf  suoh 
county  collector  at  the  next  or 
any  subsequent  tax  sale  of  lands 
for  delinquent  taxes  for  all  de- 
linquent taxes,  penalty.  Interest 
and  costs  not  paid  by  suoh  sale.** 


Under  the  prorisions  of  Seotion  9952a  supra,  tax 
sales,  under  the  Jones-Uxin^er  Law,  shall  be  executed  "to 
discharge  the  lien  for’ said  delinquent , and  unpaid  taxes," 

Whenerer-  such  lands  and  lots  are  submitted  for  sale 
at  a first  and  second  sale  as  prorided  in  Sections  9952o 
and  9953  and  no  person  shall  bid  therefor  a sum  equal  to 
"the  then  delinquent  taxes,  interest,  penalty  and  costs," 
the  procedure  must  be  followed  as  prorided  in  Seotion  9953a 
supra. 


This  seotion  prorides  for  a third  sale  for  delin- 
quent taxes,  interest,  penalty  and  costs  and  that  suoh  sale 
shall  be  made  to  the  highest  bidder,  who,  upon  the  payment 
of  the  bid  as  prorided  in  Seotion  9953c,  shall  reoeire  a 
certificate  of  purchase  under  the  prorisions  of  Seotion  9953d. 

A sale  of  lands  and  lots  under  the  shore  prooedtire 
would  extinguish  the  abore  delinquent  taxes.  Interest,  penalty 
and  costs  except  suoh  as  prorided  in  Seotion  9953b  supra. 

Said  Seotion  9953b  supra  prorides  that  in  the  erent 
the  bid  at  the  third  sale  were  for  leas  than  the  amount  of 
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delinquent  taxes,  penalty.  Interest  and  costs,  and  there 
were  a redemption  of  such  delinquent  lands,  all  lands  so 
redeemed  "shall  be  liable  to  resale  bj  the  county  oolleetor 
at  the  next  or  any  subsequent  tax  sale  of  lands  for  delln* 
quent  taxes  for  all  delinquent  taxes,  penalty.  Interest 
and  costs  not  paid  by  such  (third)  sale."  (Parenthesis 
ours ) • 


Therefore,  a redemption  resale  under  said  Sec- 
tion 9953b  would  extinguish  the  tax  lien  against  the 
lands  and  lots  for  all  taxes,  penalty.  Interest  and  costs 
for  which  the  third  sale  was  enforced. 


CONCLUoIOW 


Therefore,  It  Is  the  opinion  of  this  department 
that  at  a redemption  resale  tinder  Section  9953b,  had  for 
delinquent  taxes,  penalty.  Interest  and  costs  not  paid 
by  the  third  sale,  the  lands  and  lots  Included  In  the  third 
sale  must  be  sold  to  the  highest  bidder  eind  that  such  re- 
demption resale  would  extinguish  the  tax  lien  against  the 
property  from  all  such  taxes,  penalty.  Interest  and  costs. 


Respectfully  subsiltted. 


S.  T.  MSDLINO, 

Assistant  Attorney  General 


APPROVED: 


i:  2.  tayi* 

(Acting)  Attorney  General 
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L1Q,U0R  CONTROL  ACT:  ‘Buildings  used  by  various  iT^Tlgious 

BUILDINGS  USED  AS  PLACES  denominations  for  religious  worshix* 

OF  RELIGIOUS  WORSHIP:  which  denominations  do  not  have  managing 

boards  to  menage  such  buildings,  are  not 
buildings  regularly  used  as  places  of 
religious  worship,  as  provided  in 
Sec,  44-a-14,  Laws  of  L3o,  1935,  p,  285. 


Aucust  IT,  1938 


Ur.  A.  L.  Burns 
City  Attorney 
Narcellne,  Vl8so^lrl 


Dear  Sir: 


This  is  in  response  to  yours  of  August  15th 
reQ.ue3ting  an  opinion  from  this  department  based  upon 
tile  following  viuestion: 

"A  petitioner  prays  a license  to 
sell  5^  beer  in  Larceline.  There  is 
located  within  the  prohiw*ited  distance 
provided  by  statute  and  by  ordinance 
from  the  place  at  which  the  license  is 
applied  for  a regular  undertaking 
parlor  and  connected  with  it  is  a 
chappel  usea  for  funeral  service.  There 
has  also  for  several  months  u.a8t  past, 
been  held  preaching,  praying,  bible  study 
and  song  service.  The  q-aestion  is  raised 
that  this  constitutes  a building  in  which 
religious  service  is  regularly  held.  The 
undertaking  business  has  been  located  in 
this  building  for  several  years,  and  the 
service  and  worship  for  several  months. 

The  service  is  had  by  many  denominations 
and  is  apparently  not  restricted  to  any 
particular  church  or  creed.  What  I desire 
is  an  opinion  as  to  whether  this  is  a 
builaing  in  which  vrership  is  regularly  held 
within  the  provisions  of  the  statute.** 


Section  44>a-14,  Laws  of  Llssouri,  1935,  page  265, 
provides  as-  follows: 
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"No  lloanas  shall  he  granted  for  the 
sale  of  intoxicating  li-iuor,  as  defined 
in  this  act,  within  one  hvuadrad  (100) 
feet  of  any  school,  church  or  other  build- 
ing regularly  used  as  a place  of  religious 
worship,  without  the  applicant  for  such 
license  shall  first  obtain  the  consent  in 
writing  of  the  majority  of  the  Board  of 
Directors  of  such  school,  or  the  consent 
in  writing  of  the  majority  of  the  managing 
boarn  of  such  church  or  place  of  worship. 

The  Board  of  ^dermen.  City  Council  or 
other  proper  authorities,  of  any  incorporated 
City,  town  or  Tillage,  may  by  ordinance, 
prohibit  the  granting  of  a license  for  the 
sale  of  intoxicating  liquor  within  a dis- 
tance as  great  as  three  hundred  (300)  feet. 

In  such  oases,  and  where  such  ordinance  has 
been  lawfully  enacted,  no  license  of  any 
character  shall  issue  in  conflict  with  such 
ordinance  while  such  ordinance  is  in  effect." 

Upon  the  question  that  you  hare  submitted,  we  fall 
to  find  Tidiere  this  statute  has  been  construed,  or  where  a 
statute  7/ith  similar  proTlsions  in  it  relating  to  the 
location  of  liquor  sales  places  near  churches  and  schools 
has  been  construed.  ' It  seems  that  your  question  may  be 
determined  by  what  is  meant  in  the  act  by  the  term  "other 
building  regularly  used  as  a place  of  religious  worship." 

Vol.  15  H.  C.  L. , Sec.  137,  page  373,  states  the 
rule  as  to  what  constitutes  a church  as  follows: 

"In  applying  the  prohibition  against 
sales  neair  churches,  great  liberality 
is  exercised,  and  the  rule  of  construc- 
tion usually  adopted  is  said  to  fayor 
the  religious  institutions  and  not  the 
traffickers  in  liquors,  to  the  and  that 
the  protection  be  extended  to  all  the 
multifarious  denomlnationn  and  societies, 
Irrespectlre  of  their  particular  tenets 
or  creed,  and  no  matter  with  vhat  coreLiony 
or  lack  of  it  their  faith  may  be  evinced. 
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Any  structure  used  principally  for 
religious  worship  and  Bible  study  is 
Included  although  some  of  its  rooms  may 
be  used  by  societies  incidental  to  the 
church,  or  closely  allied  to  its 
principles,  or  by  individuals  connected 
with  or  peculiarly  eligible  to  membership 
in  the  church;  and  it  is  not  neoessajy 
that  the  organization  be  incorporated* 

In  the  application  of  such  legislation, 
however,  the  courts  properly  refrain  from 
including  what  in  reason  cannot  and  in 
common  conception  ordinarily  is  not  re> 
gEurded  as  a church*  The  restraint  is 
usually  held  not  to  apply  to  places  used 
occasionally  for  preaching,  or  a building 
used  by  an  organization  devoted  to  the 
reformation. of  fallen  women,  unconnected 
with  any  church,  or  a building  occasionally 
used  for  entertainments  for  the  benefit 
of  a church,  or  used  by  an  unorganized  body 
as  a mission  for  Bible  study  and  meetings, 
when  most  of  the  building  is  used  for 
residential  and  commercial  purposes. 
Furthermore  it  is  held  that  such  a provision 
does  not  apply  to  church  property  on  which 
the  construction  of  an  edifice  has  been 
begun  but  not  completed,  although  it  is 
intended  to  be  occupied  as  a church,  except 
where  the  statute  expressly  names  the  church; 
and  premises  leased,  but  not  yat  occupied 
for  church  purposes,  are  especially  beyond 
the  operation  of  the  statute,  v;hen  the 
saloon  in  q.ue8tion  was  licensed  before  the 
leasing  of  the  premises*  But  it  has  been 
held  that  the  creation  of  a *dry'  area 
surrounding  a named  church  attaches  the 
prohibition  to  that  area,  and  that  the 
operation  of  the  act  is  therefore  not  af- 
fected by  the  removal  of  the  church." 

This  question  is  also  treated  in  the  case  of  In  re 
Finley,  110  K.  Y*  S*  71,  73*  wherein  the  court  said; 
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"vVhile  I believe  that  the  liquor  tax 
law  should  be  liberally  oonstpuad  in 
favor  of  schools,  churches,  and  homes, 
and  the  liquor  tiarfioKer  strictly  held 
to  the  provisions  which  permit  him  to  carry 
on  such  business  in  our  midst,  yet  the  court 
is  bound  to  give  those  pz^visions  a reason- 
able interpretation,  and  not  construe  them 
beyond  their  fair  meaning  or  extend  prohibi- 
tions to  cases  and  situations  which  the  law 
has  not  covered.  In  other  words,  the  court 
can  and  should  merely  declare  and  enforce 
what  the  statute  has  enacted.  Section  24, 
subd.  2 (Laws  1896,  p.  66,  c.  118,  as 
ar ended  by  Laws  1897,  p.  E28,  c.  312), 
specifying  the  places  in  which  traffic  in 
lliuor  shall  not  be  permitted.  Includes  any 
place  which  shall  be  on  the  same  street  and 
within  200  feet  of  a building  occupied  ex- 
clusively as  a church  or  schoolhouse.  On 
Seventy-Sixth  street,  and  within  200  feet 
of  the  ?lfth  avenue  entrance  to  this  saloon, 
is  a building  purchased  in  July,  1907,  by 
the  Bay  Zlidge  United  Presbyterian  Church 
for  church  pu^oses.  It  is  for  ir.e  to  de- 
termine whether  this  building  is  used  ex- 
clusively as  a church  ’.irlthln  the  noanlag 
of  the  above  statute.  The  house  v/ae  built 
for  and  has  bean  used  as  a frame  dwelling 
house  very  much  like  the  other  homes  and 
dwelling  houses  to  be  found  in  the  suburbs, 
and  its  structure  has  not  been  changed  since 
the  purchase.  The  parlor  floor  is  used  for 
the  services  of  the  church  and  Sunday  school, 
while  the  pastor  or  minister  in  charge  lives 
vdth  his  family  on  the  second  floor,  keeping 
house  with  the  usual  accommodations  and  con- 
veniences for  that  purpose.  The  third  floor 
is  occupied  by  a woman  with  her  children, 
who  more  or  less  looks  after  the  work  to  be 
done  on  the  premises.  The  building  was 
built  for  a dwelling  house,  not  for  a church, 
and  its  construction  has  not  been  changed. 

Two  families  now  live  in  it,  although 
the  property  is  owned  by  a church  organization 
and  the  parlor  floor  used  for  the  usual  and 
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regular  church  and  Sabbath  school  ser- 
vices, yet  it  is  as  much  a dv/elling  as  a 
church,  and  cannot  be  considered  as  used 
exclusively  for  the  latter  purpose  without 
t^-istins  the  word  ’exclusively*  from  its 
usual  meaning*  The  word  ’exclusively*  means 
something,  as  was  said  in  the  L'atter  of  Ihipp, 

55  liisc*  Rep.  314,  106  N.  T.  Supp.  483, 
which  recognized  that,  when  a building  was 
used  part  as  a church  and  part  as  a dwell- 
ing, the  protection  of  the  statute  did  not 
apply  to  it.” 

We  also  find  that  in  the  case  of  In  re  George  et  el* 
V.  Board  of  lilxeise  of  City  of  Elizabeth,  63  Atl.  870,  this 
question  was  discussed.  Although  the  facts  in  that  case 
were  not  like  the  facts  in  this  case,  yet  the  case  is 
pertinent  to  the  question  here  submitted,  and  the  court 
held: 


"The  fact  that  an  organized  body  of  per- 
sons icnowB  as  ’kaith  Curists,’  who  believe 
in  Goa  and  Christ,  hold  .ueetings  and  Bible 
study  and  the  religious  and  secular  in- 
struction of  the  young  in  a building,  the 
upper  part  of  which  is  occupied  as  a dwelling 
and  the  downstairs  rear  portion  of  which  is 
used  for  storage  purposes,  does  not  constitute 
such  building  or  such  body  of  persons  *a 
church,'  within  the  meaning  of  P.  L.  1905, 
p.  4£,  Chap.  21,  80  that  an  inn  and  tavern 
may  not  be  licensed  as  'a  naw  place’  within 
the  limit  of  200  feet  ’ascertained  by  measure- 
ment from  the  nearest  point  of  the  church 
edifice. * " 

The  Vleaouri  act  requires  the  applicant  for  a license 
to  obtain  the  consent,  in  writing,  of  the  managing  board  of 
a church  or  piece  of  worship  which  is  within  the  prohibited 
zone,  before  he  can  be  granted  the  lloenae. 

Tour  statement  of  facts  indioatea  that  the  building 
in  which  the  religious  services  are  conducted  is  primarily 
used  as  an  undertaking  parlor;  that  for  the  past  few  months 
the  services  have  been  held  In  this  building  by  many 
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denonlnatlons , ana  its  uss  is  not  rastrlctad  to  anj  particu- 
lar church  or  creed. 

As  to  what  the  lawmakers  iceant  by  the  tens 
"regularly  used  as  a place  of  religious  worship,"  we  are 
unable  to  determine  from  the  statute.  Howerar,  the  term 
"regularly  ' is  defined  in  '.fords  and  Phrases,  (3  £d. ) , Vol. 
ft,  page  651,  as  follows: 

"Implying  uniformity,  continuity, 
consistency,  and  method,  and  excluding 
the  idea  of  occasional,  accidental, 
incidental,  or  casual  use." 

Tour  request  inaicates  that  the  religious  worship 
in  this  building  is  conducted  by  many  denominations.  The 
act  requires  the  applicant  to  obtain  the  consent  of  the 
managing  board  of  such  church  or  place  of  worship.  This 
clause  contemplates  that  the  bull ling  regularly  used  as  a 
plaoe  of  worship  shall  be  used  by  a church  organisation 
which  has  a managing  board.  Tour  letter  does  not  indicate 
whether  or  not  such  a board  exists,  but  as  the  building  is 
primarily  used  as  an  undertaking  parlor,  we  conclude  that 
there  is  no  managing  board,  but  that  the  owner  of  the  premises 
permits  ths  serYioes  to  be  held  in  this  building  by  rarious 
denominations  when  such  serrloes  do  not  interfere  with  his 
undertaking  business.  From  the  facts  which  you  hare  sub- 
mitted, it  also  appears  that  the  religious  serrices  are  not 
continuously,  consistently  and  noethodioally  conducted  in 
the  building  by  any  one  religious  denomination;  but  that 
sueh  building  la  used  occasionally  or  casually  by  the  warious 
denominations. 

It  is  a well  kno'An  fact  that  on  account  of  crowded 
conditions  in  church  buildings,  the  Sunday  School  and  Bible 
classes  are  sometimes  held  in  courthouses  or  other  buildings 
about  a city,  but  we  do  not  think  that  the  lawoakers  con- 
templated that  such  building  would  be  classed  as  a building 
used  regularly  as  a place  of  religious  worship,  ^rhich  would 
prohibit  locating  a placs  of  selling  Intoxicating  liquor 
within  a certain  dlsttnce  therefrom.  We  think  that  the  law- 
makers had  in  mind,  when  they  referred  to  "other  building 
regularly  used  as  a place  of  religious  worship,"  such  build- 
ing as  a particular  religious  denomination  may  hare  control 
OTer  and  which  building  is  governed  through  its  board  of 
managers.  We  do  not  think  that  the  building  and  the  use 
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thereof  which  you  have  described  In  your  request  comes 
within  th&t  class. 


We  are,  therefore,  of  the  opinion  that  the  use  of 
the  buildin^  mentioned  in  your  request  is  not  such  a 
continuous  and  consistent  use  for  religious  worship  that 
it  could  be  classed  as  a building  regularly  used  for 
religious  worship,  but  that  such  use  is  more  in  the  class 
of  oooasional  or  casual  use.  That  being  the  case,  the 
applicant  for  the  license  to  sell  intoxicating  liquor 
would  not  be  required  to  obtain  the  written  consent  of 
the  board  of  managers,  if  any,  of  those  v.orshiping  in  the 
building  which  you  hare  mentioned  in  your  request. 


Respectfully  submitted 


TTRr;  '.V.  BUKTOtf 
Assistant  Attorney  General 


APPROTaD: 


J.  i,  flWoR 

(Acting)  Attorney  General 


TWBiHR 


SCHOOL*  i)6bt3  contracted  in  excess  of  anticipated  revenue 
are' void;  revenue  for  one  you  cannot  be  used  to 
pay  debts  of  subsequent  year  and  treasure  is  liable 
if  he  pays  warrant,  of  prior  year  out  of  subsequent 
years  revenue. 


> * 
December  21,  1938 


Honorable  N*  Elmer  Butler 
Prosecuting  Attorney 
Stone  Coxinty 
Cralena,  Missouri 

Dear  Sirt 


This  will  acknowledge  receipt  of  your  letter  of  Decem- 
ber 10 f 1938,  which  reads  as  follows! 


"Will  you  please  give  me  an  opinion  on 
the  following! 

"There  is  a coemuon  school  district  in 
this  county,  t^iat  during  the  school  term 
of  1937  and  1938  drew  warrants  for  all 
the  anticipai;ed  revenue  of  that  scliool  year 
and  for  possibly  a few  dollars  more,  but 
part  of  tlxis  money  was  tied  up  in  a closed 
bank  that  was  the  county  depositox*y,  and 
part  of  it  not  yet  paid  in,  by  reason  of 
the  fact  that  there  is  still  delinquent 
taxes  unpaid, 

"The  trouble  existing  is  that  these  war- 
rants drawn  on  the  1937  and  1938  school 
year  were  brought  in  and  paid  out  of  the 
money,  state  and  otherwise,  that  was  appro- 
priated for  this  year  (1938  and  1939) 
school  year,  IVho  is  responsible,  if  any 
one,  for  this  money.  If  the  School  Board 
exceeded  the  revenue  for  that  year,  are 
they  re sponsible T" 


We  shall  consider  your  last  question  first  in  this  opin- 
ion. 


Article  10  Section  12  of  the  Missouri  Constitution  pro- 
vides, "No  ♦it  * * school  district  ♦ ♦ ♦ ♦ of  the  State  miall 
be  allowed  to  become  indebted  in  any  manner  or  for  any  pvir- 
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pose  to  an  amount  exceeding  In  any  year  the  Income  and  re- 
venue provided  for  such  year",  except  of  course,  the  in- 
debtedness on  bond  issues  assented  to  by  a two- third  major- 
ity of  the  voters. 

In  Clarence  Sp.  School  District,  Shelby  County  U.  School 
District  Ho.  67,  107  3.  2nd  5 (Mo.  Sup.)  it  is  saldt 


"'Under  this  section  (Section  12,  Art.  10) 
« (defendant)  might  anticipate  the 

revenue  collected,  and  to  be  collected. 
for  any  given  year,  and  contract  debts 
for  ordinary  current  expenses,  which  would 
bo  binding  we**  ^ the  extent  of  the 
revenue  provided  for  tJ^jb  year.  buT  not  in 
excess  o r it. • (6\ir  italics)  Fail\xre  to 

collect  during  any  year  all  taxes  levied 
therefor  does  not  invalidate  debts  which 
were  within  the  amoiuit  levied  vrhen  con- 
tracted." 


Following  this  ruling  it  is  clear  any  debt  contracted 
by  a school  district  which  makes  the  school  districts  whole 
Indebtedness  exceed  the  anticipated  revenue  for  that  year, 
is  void  and  not  a binding  obligation  on  the  school  district. 
In  determining  the  validity  of  such  a debt  it  is  to  be  re- 
membered that  the  indebtedness  is  incvu*red  when  the  contract 
is  entered  into,  and  not  when  the  warrants  are  issued. 

Trask  v.  Livingston  County,  210  ko.  582 | See  also  the 
Clarence  School  District  case,  supra. 

Concerning  the  liability  of  the  Board  of  Directors  for 
any  debt  contracted  in  excess  of  the  anticipated  revenue 
we  will  say  that  our  research  has  disclosed  no  decided  case 
by  the  courts  of  this  state  which  would  seem  to  conclusive- 
ly settle  this  question.  It  appears  frcxn  the  knowledge  we 
have  of  the  facts  that  any  controversy  on  this  point  would 
be  one  concerning  only  the  holder  of  a warrant  representing 
indebtedness  contracted  In  excess  of  anticipated  revenue  and 
members  of  the  School  Board  as  private  individuals  - not  as 
members  of  the  board.  The  situation  being  thus  it  is  not 
our  duty  to  attempt  to  prejudge  these  private  Individuals* 
private  liabilities.  However  we  refer  you  to  some  authority 
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irtiloh  Is  indicative  of  the  attitude  of  the  courts  on  this 
question*  Jaoquemin  v*  Andrews,  40  Mo*  App*  507|  87  A*  L*  R* 
273  Notes* 

The  remaining  question  which  you  present  Ist  May  revenue 
levied  and  collected  to  pay  obligation  of  the  1938  and  1939 
school  year,  be  applied  to  retire  obligation  contracted  in 
the  1937,  1938  school  year,  and  the  responsibility,  if  any, 
of  those  who  caused  such  to  be  done  if  it  is  lllegalT 

Section  9233  H*  S*  Mo*  1929,  applicable  to  all  classes 
of  schools,  provides: 


"All  moneys  arising  from  taxation  shall 
be  paid  out  only  for  the  purpose  for  which 
they  were  levied  and  colleotedi  * -»  * »*" 


Section  9214  R*  S,  Mo*  1929,  provides! 

"The  board  of  directors  of  each  district 
shall,  on  or  before  the  fifteenth  day  of 
May  of  each  year,  forward  to  the  county 
clerk  an  estimate  of  the  amount  of  funds 
necessaz*y  to  sustain  the  schools  of  their 
district  for  the  time  required  by  law,  * * **" 

The  "time  required  by  law"  appears  in  Section  9229  R*  S* 
Mo*  1929,  where  it  is  provided! 


” * « » the  school  year  shall  comnenee 
on  the  first  day  of  July  and  end  on  the 
thirtieth  day  of  June  following*" 


and  in  Section  9195  R*  S*  Uo*  1929  requiring  at  least  eight 
months  of  school  during  said  school  year* 

Reading  the  above  statutes  together  it  is  clear  that  the 
law  requires  all  scliool  moneys  arising  frcsn  taxation  to  be 
paid  out  only  for  the  purpose  it  was  colleoted*  That  the 
estimate  and  levy  made  by  this  common  school  district  on  May 
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15,  1938  (for  the  1938  and  1939  school  year)  was  to  pay  ob- 
ligations for  the  ensuing  school  year,  that  is  frc»n  Jialy  1, 
1938  to  June  30,  1939  and  that  the  application  of  the  money 
thus  raised  to  obligations  of  the  1937  and  1938  school  year 
(July  1,  1937  to  June  30,  1938)  is  not  a use  of  these  funds 
for  the  purpose  they  were  collected. 

Section  9266  R,  S,  ^o,  1929  makes  the  treasurer  of  each 
coiinty,  not  vinder  townsiilp  organization  such  as  Stone  County, 
the  custodian  of  all  moneys  for  school  purposes  belonging  to 
the  different  districts  and  requires  a bond  of  him  condition- 
ed: 


"for  the  faithful  disbursement,  accord- 
ing to  law,  of  all  such  money  as  shalT 
'/rom  time'  to  time  c<aae  into  his  hands," 


Zn  School  District  No,  45  of  Pemiscot  Co,  v,  Correll, 

286  S,  W,  136  (lio,  App,)  the  court  had  occasion  to  pass  upon 
the  liability  of  the  county  treasurer  under  this  statute. 

That  suit  was  one  brought  by  the  School  District  to  recover 
a certain  sum  wrongfully  and  illegally  paid  out  of  school 
funds  by  the  treasurer.  The  facts  in  the  case  are  somewhat 
different  from  the  facts  here  and  were  as  follows:  The 
treasurer  had  paid  out  of  the  school  districts  funds,  money 
on  warrants  which  were  not  ordered  issued  by  the  school  board 
or  signed  by  the  president  thereof.  This  being  in  violation 
of  Section  11202  R,  S,  1919  (now  Section  9311),  In  that  case 
for  some  reason  the  treasxirer  had  not  entered  into  the  bond 
required  and  the  court  permitted  the  suit  to  be  maintained 
in  the  name  of  the  school  district  Instead  of  by  the  county 
clerk  as  required  under  Section  9266,  supra,  when  a bond  is 
given. 

We  set  out  these  facts  so  there  will  be  no  misconstruc- 
tion as  to  the  application  we  are  making  of  what  is  said  in 
said  case,  on  the  instant  question.  The  application  of  this 
case,  here,  lies  in  the  fact  that  the  covurt  held  the  treasur- 
er liable  to  the  school  district  for  funds  illegally  paid 
out  by  hira. 

Also  it  is  t-  be  noted  that  Section  9266,  supra,  condi- 
tions the  treasurers'  .ond  for  the  disbursement  of  said 
funds  "according  to  law".  In  order  for  the  disbursement  to 
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be  according  to  law  said  money  must  have  been  applied  to  the 
purpose  for  which  It  was  collected.  This  purpose,  with  re- 
ference to  the  taxes  for  the  1938  and  1939  school  year,  was 
to  pay  the  obligations  of  that  year  and  not  of  a prior  year. 
Not  being  so  applied  then  It  was  not  paid  out  "according  to 
law"  and  the  treasurer  Is  liable  therefor. 

Iherefore,  It  Is  our  opinion  that  debts  contracted  In 
excess  of  the  anticipated  revenue  of  a common  school  district 
are  void  and  tiie  school  district  Is  under  no  obligation  to 
pay  a warrant  representing  such  a debtf  That  revenue  col- 
lected to  pay  the  obligations  of  a particular  school  year 
can  not  be  used  to  pay  obligations  of  a prior  school  year 
and  If  the  eoxuity  treasurer  pays  a warrant  repx^senting  a 
debt  contracted  for  a prior  school  year  out  of  funds  cclleot- 
ed  to  maintain  the  school  In  a subsequent  school  year,  he 
is  liable  for  such  Illegal  disbursement  of  said  money. 

We  trlsh  to  make  clear  that  we  are  not  attempting  to  de- 
cide, by  this  opinion,  whether  a surplus  of  a subsequent 
year  can  be  applied  to  debts  of  prior  yeors^  because  that 
Is  not  the  question  here. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED! 


J.  E.  TAYLOR 

(Acting  Attorney-General) 


LLBxLB 


, pay  publio&tloa  of  county 
wbnn  oob^XXoA  nccordln^  to 


COOITT  COURTS 


Honorable  P.  Campbell 
Represent at lye,  Ripley  County 
Doniphan,  Missouri 


Dear  Sirs 


This  ie  to  acknowledge  receipt  of  your  retiuest 
for  an  opinion  dated  Septeaber  10,  19S6,  nisi  eh  is  as 
follows: 


"Where  the  county  court,  under  sec- 
tion 12160,  Laws  1937,  page  420, 
authorises  the  county  clerk  to  prepare 
the  financial  statement  and  to  publish 
same,  can  the  court  legally  refuse  to 
pay  the  printing  bill  on  the  theory  that 
there  was. too  much  of  the  statement  and 
the  cost  of  the  printing  or  publication 
is  too  much? 


"1  would  be  yery  glad  to  hays  your 
opinion  as  to  the  interpretation  of 
this  section,  together  with  the  other 
sections  relatiye  to  f inane ial  statements 
of  counties  and  their  publication*  ** 

Section  12166  as  amended.  Session  Laws  of  1937 
page  420,  reads  as  follows: 


take  the  least  space  and  the publisher 
skall  file  t\to  proofs  of  publication 
with  the  county  court  and  the  court  shall 
forward  one  proof  to  the  state  auditor 
and  shall  file  the  other  in  the  office  of 
the  court*  nie  county  court  shall  not  pay 
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the  publisher  vmtil  said  proof  of  publi- 
cation is  filed  with  the  oourt  and  shall 
not  pay  the  person  designated  to  prepare 
the  statement  for  the  preparation  of  the 
copy  for  said  statement  until  the  state 
auditor  shall  have  notified  the  court 
that  said  proof  of  publication  has  been 
received  and  that  it  complies  with  the 
reciuirements  of  this  Section.  The  state- 
ment shall  be  spread  on  the  record  of  the 
court  and  for  this  purpose  the  publisher 
shall  be  required  to  furnish  the  court 
with  at  least  two  copies  of  said  statement 
that  the  same  may  be  pasted  on  the  record. 
(For  the  preparation  of  the  copy  for  the 
statement  the  oourt  may  allow  a sum  not 
less  than  ten  cents  and  not  to  exceed 
thirty  cents  for  every  htuidred  words  and 
fi/?ures,  which  sum,  if  allowed  to  the 
cleric  of  the  court,  shall  be  in  addition 
to  the  salary  or  fees  allowed  him  by  law) , 
and  no  pay  shall  be  allowed  for  pasting  a 
printed  copy  in  the  record.  In  submitting 
bill  to  the  county  court  the  person  pre- 
paring the  statement  and  the  publisher 
shall  itemize  the  amoxmt  as  properly  charge- 
able to  the  several  funds  and  tne  ^\mVy 
oourt  shall  pay  out  of  each  fund  in  the 
proportion  that  each~Ttem  ^ears  to  the  total 
cost  of  preparing  and  put)lishing  said  staie- 
ment  and  shall  issue  warrants  therefor. 
Provided,  any  part  not  properly  chargeable 
to  any  specific  fund  shall  be  paid  from  the 
fund  from  ’"faidh  officers  salaries  are  paid. 
The  state  auditor  shall  notify  the  county 
treasurer  immediately  of  the  receipt  of 
the  proof  of  publication  of  the  statement 
in  this  act  required.  After  the  first  of 
April  of  each  year  after  the  effective  date 
of  this  act  the  county  treasurer  shall  not 
pay  or  enter  for  protest  any  warrant  for 
the  pay  of  any  judge  of  any  county  court 
until  notice  is  received  from  the  state 
auditor  that  the  proof  of  publication  herein 
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provided  for  has  been  filed.  Any  county 
treasurer  paying  or  entering  for  protest 
any  .varrant  for  any  judge  of  the  oovmty 
court  prior  to  the  receipt  of  such  notice 
from  the  state  auditor  shall  be  liable  on 
his  official  bond  therefor.  Within  twelve 
months  after  the  effective  date  of  this 
act  the  state  auditor  shall  prepare  sample 
forms  for  financial  statements  and  shall 
mail  the  same  to  the  county  clerics  of  the 
several  counties  in  this  state,  but  failure 
of  the  auditor  to  supply  such  form  shall 
not  In  anywise  excuse  any  person  from  the 
performance  of  any  duty  imposed  by  this 
. act.  If  the  county  court  shall  employ  any 

person  other  than  a bonded  county  officer 
to  prepare  the  financial  statement  herein 
required  the  county  court  shall  require 
such  person  to  ^ive  bond  with  good  and 
sufficient  sureties  in  the  penal  sum  of 
one  thousand  dollars  for  the  faithful  per<- 
formance  of  his  duty.  If  any  county  officer 
or  other  person  employed  to  prepare  financial 
statement  herein  provided  for  shall  fail, 
neglect,  or  refuse  to,  in  any  manner  comply 
Vvi.th  the  provisions  of  this  act  he  shall, 
in  addition  to  other  penalties  herein  pro- 
vided, be  liable  on  his  official  bond  for 
dereliction  of  duty.** 

This  section  amends  oection  1216d  as  set  out  in  the 
Session  Laws  of  1933,  page  356,  the  only  difference  being 
that  that  part  of  the  section  parenthesized  in  the  1937 
Session  Laws  changes  the  method  and  mode  of  payment  for 
the  preparation  of  the  financial  statement. 

Section  12165  as  set  out  in  the  Session  Laws  of  1933, 
page  353,  is  a section  which  amended  Sections  12165  and 
12166,  R.  S.  Lo.  1929,  This  section  as  set  out  in  the 
Session  Lews  of  1933  is  too  lengthy  to  set  out  in  this 
opinion,  but  part  of  this  section  reads  as  follows: 


Honorable  J.  P.  Campbell 


4 


Sept. 


1936 


19 


f 


"On  or  before  the  first  Uonday  in 
kerch  of  each  year  after  the  talcing 
effect  of  this  act  the  county  court  of 
each  county  in  this  state  shall  prepare 
and  publish  in  some  newspaper  of  general 
circulation  published  in  such  county, 
if  such  there  be,  and  if  not  by  notices 
posted  in  at  least  ten  places  in  such 
county,  a detailed  financial  statement 
of  the  county  for  the  year  ending 
December  31,  preceding.  ♦ * 

Section  12165,  as  partially  set  out  abOTS,  was 
not  amended  by  the  Session  Laws  of  1937.  This  section 
sets  out  specifically  the  contents  of  the  financial  state- 
ment either  prepared  by  the  county  cleric  or  by  some  other 
person  deaiguated  by  the  county  court  to  prepare  such 
statement  for  the  purpose  of  publication.  Under  this 
section  you  will  also  notice  that  it  is  mandatory  that 
the  county  court  prepare  and  publish  in  some  newspaper 
of  general  circulation  published  in  such  county,  a de- 
tailed financial  statement.  It  is  mandatory  for  the  reason 
that  until  this  publication  is  made  and  said  publication 
has  been  filed  in  the  state  auditor *3  office  and  in  the 
office  of  the  clerk  of  the  county  court,  the  ccnmty  court 
or  county  treasurer  would  be  liable  on  their  official  bond 
for  the  payment  or  the  issuing  of  any  v/arrants  whatsoever. 
The  financial  report  should  contain  that  which  is  set  out 
in  Section  12165  as  amended  oy  the  Session  laws  of  1933, 
and  no  more. 

Section  2962,  H.  S.  Lio.  1929,  reads  as  follows: 

’’Uo  county,  city,  town,  village,  school 
township,  school  district  or  other 
municipal  corporation  shall  make  any 
contract,  unless  the  seme  shall  be  within 
the  scope  of  its  powers  or  be  expressly 
authorized  by  law,  nor  unless  such  con- 
tract be  made  upon  a consideration  wholly 
to  be  performed  or  executed  subse^^uent 
to  the  ii:aking  of  the  contract;  ana  such 
contract,  including  the  consideration, 
shall  be  in  writing  and  dated  when  made, 
and  sh^l  be  subscribed  by  the  parties 
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thereto,  or  their  agents  authorized 
by  lav;  and  duly  appointed  euid  authorized 
in  writing." 

Section  £963,  R.  S.  ilo.  1929,  reads  as  follows: 

"In  every  case  of  contract  entered  into 
by  any  county,  city,  town,  village, 
school  township,  school  district  or 
other  municipal  corporation,  or  by  any 
officer  or  agent  on  their  behalf, 
duplicate  copies  of  the  same  shall  be 
executed  as  above  provided,  one  of  which  ' 
shall  be  filed  in  the  office  of  the  cleric 
of  the  county  court  of  the  proper  county, 
or  In  such  office  or  with  such  officer 
of  the  city,  town,  village,  school  town- 
ship, school  district  or  other  municipal 
corporation  as  may  be  charged  with  the 
keeping  of  the  contracts  thereof,  and  shall 
not  be  taken  thence  except  to  be  used  for 
the  purposes  of  evidence  in  some  legal 
matter  or  cause;  and  in  case  of  variance 
between  such  copies,  the  one  on  file  shall 
control  in  the  construction  of  the  con- 
tract." 

According  to  ijcShane  v.  District,  70  k'o.  ^>^pp.  624, 
Saleno  v.  Neosho,  127  ho.  627,  ana  Dlades  v.  Hawkins,  133 
ho.  App.  326,  the  above  section  is  directory  and  the 
duplicate  execution  of  a contract  is  not  a condition  precedent 
to  Its  validity. 

Section  13771,  H.  3.  UO0  1929,  reads  as  follows: 

"/Vhen  any  notice  or  eidvertisement  relat- 
ing to  any  cause,  matter  or  thing  in  any 
court  of  record  shall  be  2e;^uired  by  law 
or  the  order  of  any  coxirt  to  be  published, 
the  sacie,  v;hen  duly  published,  shall  be 
paid  for  by  the  party  at  whose  instance 
it  was  published,  which  payment,  or  so 
much  thereof  as  shall  be  deemed  reason- 
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able,  may  be  taxed  as  other  costs,  or 
othervrtse  allowed  by  the  proper  courts, 
in  the  course  of  the  proceedings  to 
which  such  adrertlsement  relates.** 


Section  1377£,  A.  ¥o,  19£9,  reads  as  follows: 


'*.Vhen  any  such  advertisement  shall  be 
made  by  a public  officer,  thereunto 
authorized  by  law,  the  reasonable 
expense  thereof  shall  be  allowed  and 
paid  out  of  the  county  treasury,  as 
other  demands  end  charges  of  a like 
nature . *' 


Section  13775,  It.  S.  llo.  1929,  reads  in  part  as 
follows : 

’’kVhen  any  law,  proclamation,  advertise- 
ment, nominations  to  office,  proposed 
constitutional  amendments  or  other  ques- 
tions to  be  submitted  to  the  people, 
order  or  notice  shall  be  published  in 
any  newspaper  for  the  state,  or  for  any 
public  officer  on  account  of  or  In  the 
name  of  the  state,  or  for  any  county, 
or  for  any  public  officer  on  account  of, 
or  in  the  name  of  any  county,  there  shall 
not  be  allowed  for  such  publication  a 
higher  rate  than  one  dollar  per  square 
of  two  hundred  and  fifty  ens  for  the 
first  Insertion,  and  fifty  cents  for  each 
subsequent  insertion;  and  for  fractional 
squares  and  parts  of  squares  in  the  same 
proportion:  Provided,  that  in  estlmatixig, 
measuring  end  calculating  the  number  of 
squares  or  parts  of  squares,  the  matter 
contained  in  said  law,  proolamation, 
advertisement,  nominations  to  office, 
proposed  constitutional  amendments  or 
other  questions  to  be  submitted  to  the 
people,  order  or  notice  shall  be  estimated, 
measured  and  calculated  as  if  set  * solid,* 
or  without  spacing  between  the  lines,  and 
the  total  number  of  eras  shall  be  asoer- 
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talned  by  multiplying  the  number  of 
ems  per  line  of  the  type  used  by  the 
number  of  lines  printed.  * * * *■ 

'.Vhen  any  law,  proclamation,  adyertiae- 
ment , nominations  to  office , proposed 
constitutional  amendments,  or  other 
questions  to  be  submitted  to  the  people, 
order  or  notice,  shall  be  required  by 
law  to  be  published  in  any  newspaper, 
the  rates  herein  specified  shall  preyall, 
and  all  laws  or  parts  of  laws  In  conflict 
herewith,  except  sections  13777,  13778 
and  13779,  iim  3.  1929,  are  hereby  re- 
pealed.” 

i 

Under  this  section,  which  provides  for  the  minimum 
and  maximum  amount  to  be  charged  the  county  for  publica- 
tion, the  court  in  Pendleton  v.  Asbury,  104  Vo,  App.  723, 
decided  that  a contract  entered  into  between  two  publishers, 
whereby  they  should  divide  the  busifiess  among  the  two 
publishers  and  that  each  should  make  a bid  of  the  highest 
legal  rate  as  set  out  in  the  above  section,  was  immoral 
and  not  enforceable  as  being  against  public  policy. 

Section  12107,  H.  S.  llo.  1929,  reads  as  follows: 

”The  county  court  may,  by  an  order 
entered  of  record,  appoint  an  agent  to 
. make  any  contract  on  behalf  of  such 

county  for  erecting  any  county  buildings, 
or  for  any  other  purpose  author!  ze^.  by 
law;  and  the  contract  of  suon  agent, 
duly  executed  on  behalf  of  such  county, 
s^all  bind  such  county  if  pursuant  to 
law  and  ^uoh  order  of  court.” 

Under  the  above  section,  the  county  court  may  by  an 
order  entered  of  record  appoint  the  county  clerk  to  enter 
into  a contract  v.lth  the  publishing  company. 

Section  12109,  F:.  S.  I'o.  1929,  reads  as  follows: 
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'*If  a dale*  against  a county  be  for 
work  and  labor  done , . or  materl al  fur- 
nished in  good  faith  by  the  claiinant, 

\mder  contract  dth  the  county  authori- 
ties, or  with  any  agent  of  the  county 
lawfully  authorized,  the  claimant, 
if  he  shall  have  fulfilled  his  contract, 
shall  be  entitled  to  recover  the 
value  of  such  work,  labor  and  material, 
though  such  author 1 ties  or  agent  nay  not, 
in  making  such  contreot,  have  pursued 
the  form  of  proceedings  prescribed  by 
law.” 

Under  the  above  section,  even  though  the  agent, 
which  in  this  case  would  be  the  clerk  of  the  county  court, 
had  not  pursued  the  form  of  proceedings  prescribed  by  law 
in  publishing  the  financial  report,  yet  the  coiinty  would 
be  liable  under  the  contract. 

The  court  in  the  case  of  Anderson  v.  County,  181 
V.o.  46,  held  that  this  section  would  not  be  applicable  to 
contracts  of  groat  magnitude,  that  is  of  building  a court- 
house . 


If  there  wore  facts  not  required  to  be  printed  as 
set  out  in  Section  1S165,  Session  Laws  of  1933,  page  353, 
then  the  court  would  be  refusing  to  pay  that 

which  was  not  required  by  law  to  be  published.  It  was  so 
held  in  an  analogous  case,  Deubler  v.  Iron  County,  93 
3.  W.  I 2d)  899,  the  facts  of  which  and  the  holdings  of 
the  court  are  as  follows: 

”An  action  to  recover  the  value  of  per- 
sonal services  and  expenses,  the  former 
rendered,  the  latter  incurred  in  the 
making  of  an  audit  of  the  records  of 
certain  county  officers  of  Iron  county. 

”May  10,  1926,  a petition  signed  by  more 
than  300  taxpaying  citizens  of  Iron  county 
was  filed  with  the  state  auditor  request- 
ing that  officer  to  make  an  audit  of  the 
records  of  certain  county  officers  of  Iron 
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county  pursuant  to  the  prori alone  of 
section  13302,  R.  3.  l^o.  1919  (ko.  3t. 

Ann.  800.  11478,  p.  7825).  The  petition 
rec^uested  that  the  audit  corer  the  period 
frofl.  1915  to  1984,  incluslTe.  In  com- 
pliance with  this  petition  and  mandate 
of  the  statute  (section  13302,  supra), 
the  state  auditor  dispatched  plaintiff  and 
two  associates,  all  duly  appointed 
ezarr.inors,  to  Iron  county  to  make  the 
audit.  Later  another  examiner  partici- 
pated in  the  work.  Plaintiff  testified  that 
the  three  examiners  arrlTod  at  Ironton,  the 
county  seat,  and  began  the  work  on  .-vuguet 
86,  1986.  The  examiner  in  charge  of  the 
audit  stated  that  he,  plaintiff,  and  the 
third  examiner  began  the  work  on  August 
17,  1926*  The  county  court  was  In  ses- 
sion on  jiugust  17.  On  the  latter  day  the 
county  court  called  upon  the  prosecuting 
attorney  for  an  opinion  advising  what 
period  of  time  the  audit  should  cover.  Based 
upon  the  opinion  of  the  prosecuting  attorney, 
the  court  entered  an  order  of  record  dated 
August  17,  1926,  stating  that  It  would  not 
pay  the  expense  of  making  an  audit  cover- 
ing any  year  or  years  prior  to  1981,  but 
that  it  would  pay  the  per  diem  salary  of 
the  examiners  and  their  expenses  at  the  rate 
of  ^8.50  per  day  for  the  making  of  an  audit 
covering  the  years  1921  to  1924,  Inclusive. 

"A  Jury  was  wived  and  the  cause  submitted 
to  the  court.  There  was  a judgment  for  de- 
fendant, from  vdilch  plaintiff  appealed. 

m * * * 

"But  the  fatal  weakness  In  appellant’s 
case  lies  In  the  fact  that  the  evidence 
was  amply  sufficient  to  justify  the  conclusion 
by  the  trial  oourt,  which  oecupled  the  posi- 
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tion  of  a jury  in  determining;:  the  facta, 
tlii:.t  the  audit  was  made  for  the  period 
from  1915  to  1924,  InoluslTe,  and  there 
was  no  proof  that  the  audit  for  that 
period  was  necessary  or  that  it  was  the 
Judgment  of  the  state  auditor  that  it  was 
necessary.  The  evidence  fully  Justified 
a finding  that  the  only  reason  on  the  state 
auditor* 3 part  for  ordering  the  making  of 
the  audit  for  the  period  from  1915  to  1924 
w’as  his  construction  of  the  Attorney  General’s 
opinion  to  the  effect  that  an  audit  for  that 
period  was  required.  The  opinion  of  the 
Attorney  General  was  not  properly  susceptible 
to  that  construction.  It  expressly  held  that 
the  determination  of  the  extent  of  the  audit 
was  not  to  be  made  by  the  county  court  or  the 
petitioners,  but  lay  v.lthin  the  exercise  of 
the  sound  discretion  of  the  state  auditor, 
dince  the  chief  examiner  testified  on  one 
occasion  that  the  making  of  the  audit  from 
1915  to  1918,  inclusive,  took  from  the 
middle  of  October  to  the  20th  of  November 
and  the  state  auditor  in  his  letter  to  the 
county  court  dated  October  12th  stated  that 
the  audit  for  the  five  years  prior  to  1926 
was  almost  completed,  the  trial  court  was 
Justified  in  concluding  that  the  expense 
of  the  audit  for  the  five-year  period  (which 
it  was  agreed  should  be  covered)  was  fully 
paid  when  the  court  paid  ell  of  the  expenses 
up  to  November  1,  1926.  Absent  proof  that  it 
¥ras  necessary  to  make  an  audit  for  a longer 
period  then  that  for  which  the  county  agreed 
to  pay,  or  proof  that  the  state  auditor  act- 
ing. in  his  ofi' icial  cepacity  as  a ministerial 
officer  deteiBiined  th& t the  more  extensive 
audit  was  necessary,  there  could  be  no  recovery 
therefor  from  the  county.  It  follows  that 
the  Judgment  should  be  affirmed.  It  is  so 
ordered." 
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In  view  of  the  forego  inf;,  it  is  the  opinion  of 
this  department  that  the  county  court  cannot  legally 
refuse  to  pay  the  printing  bill  for  publishing  a county 
financial  report  as  set  out  in  Action  1E166,  Laws  of 
1937,  page  420,  where  the  publisher  and  the  county  cleric 
hare  complied  v;ith  all  the  requirements  as  set  out  in 
the  above  authorities. 


Res:^eotfully  submitted 


W.  J.  BURKS 

Assistant  Attorney  General 


APPHOYSDt 


J.  E.  TAILOR 

(Acting)  Attorney  General 
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TAXATION  t 

REDEMPTION  - PARTIAL 
REDEtJlPTION  PRORATED  BY 

COUNTY  COLLECTOR: 


County  collector  proportions  the 
part  of  tax  that  shall  he  paid  in 
redeeming  part  of  land  sold  for  taxes. 


September  26,  1936 


Honorable  Henry  Cain 
Prosecuting  Attorney 
Stoddard  County  ' 
Blbofflfiald,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  re<iuest- 
ing  an  official  opinion  from  this  department  based  upon 
the  following  statement: 


”At  the  Norenber  offering  of  Tax 
Certificates,  by  the  Collector  of  Stoddard 
County  a large  tract  of  land  belonging  to 
a party  designated  as  A,  v^ns  offered  for 
sale  and  the  Tax  Certificate  upon  the 
entire  tract  was  purchased  by  a party 
designated  as  B.  It  so  happens  that  only 
a small  portion  of  this  land  is  valuable 
and  at  the  present  time  A is  seeking  to 
redeem  the  small  valuable  portion  of  the 
tract  and  refuses  to  redeem  the  entire 
tract  as  a whole  and  A contends  that  under 
the  above  numbered  sections  (9955B  and 
99550,  Session  Acts  of  1933)  he  is  en- 
titled to  redeem  any  portion  of  the  tract, 
regardless  of  however  small  and  pay  only 
the  amount  for  redemption  in  direct  pro- 
portion as  the  number  of  acres  sought  to 
be  redeemed  bears  to  the  entire  tract  of 
land  embraced  within  the  teac  certificate. 
In  other  wrds  if  there  was  120  acres  em- 
braced within  the  tax  certificate  a con- 
tends that  he  would  have  the  right  to 
redeem  any  40  acres  and  pay  just  one-third 
of  the  total  taxes  embraced  within  the  tax 
certificate  regardless  of  the  fact  that 
nine-tenths  of  the  value  of  the  120  aoree 
accrued  or  is  the  result  of  the  value  of 
the  40  acres.  The  entire  tract  embraced 
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within  the  certificate  is  worth  more 
than  the  amoiint  of  the  tax  certificate 
but  the  tract  of  land  which  A refuses  to 
redeem  is  worth  far  less  than  the  propor- 
tionate tiinount  or  share  of  the  tax 
certificate.  In  other  words  the  holder 
of  the  tax  certificate  will  lose  money 
if  A is  permitted  to  redeem  the  portion 
he  seeks  to  redeem  and  not  be  compelled 
to  redeem  the  entire  tract. 


"Since  the  beginning  of  the  controversy  A 
has,  by  deed,  conveyed  to  C the  desirable 
portion  of  the  tract  and  C now  contends 
that  he  is  entitled  to  redeem  this  desirable 
fractional  portion  of  the  tax  certificate. 

The  conveyance  from  a to  C was  made  under 
an  attorneys  advice  and  for  the  specific 
purpose  of  being  placed  in  a better  posi- 
tion to  compel  the  partial  redemption.  C 
is  the  son  of  a.  Please  advise  me  what,  in 
your  opinion  is  the  right  of  A and  C in  the 
matter,  assuming  in  the  first  place  that  A 
had  not  conveyed  euid  in  the  second  place 
whi.t  is  the  right  of  C after  the  conveyance, 
as  of  course  C would  have  no  right  before 
the  conveyance  to  him." 

The  right  of  redemption  of  delinquent  lands  sold 
for  taxes  is  purely  statutory.  In  State  ax  rel.  Stogsdell 
V.  iSvans,  53  l!o.  App.  1.  c.  667,  the  court  said: 

"The  right  of  redemption  from  such  a sale 
is  purely  statutory,  and  in  absence  of  a 
statute  must  rest  upon  a valid  agreement." 

Under  the  Jouas-Lunger  Act,  the  provisions  for  the 
redemption  of  delinquent  lands  sold  for  taxes  are  set  out 
in  Sections  9955a,  9955b,  9955c,  and  9955d,  Laws  of  I^issoori, 
1933,  page  436,  as  follows: 

"Sac.  9953e,  Any  person  claiming  an  un- 
divided part  of  any  land  sold  for  taxes 
may  redeem  the  same  on  paying  such  propor- 
tion of  the  purchase-money,  interest,  penalty 
and  subsequent  taxes  as  he  shall  claim  of  the 
land  sold," 
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**Sec,  9955b.  j^ny  person  claiming  on 
tinaivlded  share  in  any  lend  out  of  which 
an  undivided  part  shall  have  been  sold 
for  taxes,  may  redeem  his  undivided  share 
by  paylne  such  portion  of  the  purchaee- 
money,  interest,  penalty  and  subsequent 
taxes  as  he  claims  of  the  land  sold.” 


”3ec.  9955c.  Any  person  claiming  a 
specific  part  of  any  lands  sold  for  taxes 
may  redeem  his  specific  part  by  paying 
such  proportion  of  the  purchase-money, 
interest,  penalty  and  subsequent  taxes 
as  his  quantity  of  ground  shall  bear  to 
the  whole  quantity  sold." 


"Sec.  9955d.  Any  person  claiming  a 
specific  part  of  any  lands  out  of  which 
an  undivided  part  shall  have  been  sold  for 
taxes  charged  on  the  whole  tract  or  lot, 
may  redeem  his  specific  part  by  paying 
such  proportion  of  purchase-money,  interest, 
penalty  and  subsequent  taxes  as  his  quantity 
of  groixnd  shall  bear  to  the  whole  n^antlty 
taxed." 


Where  a partial  redemption  of  such  lands  Is  desired, 
then  the  provisions  of  Section  9956,  Laws  of  Lissouri,  1933, 
page  437,  apply.  This  is  section  is  as  follows: 

"In  every  case  where  a partial  redemp- 
tion Is  askwd  for,  pursuant  to  the  pre- 
ceding four  sections,  the  coirnty  collector, 
upon  the  application  of  the  redempt loner, 
after  notice  to  the  holder  of  the  certifi- 
cate, shell  determine  the  proportion  to  be 
paid  by  the  party  applying  to  redeem,  and 
his  decision  shall  be  final  thereon.  For 
his  services  In  stating  the  proportion,  the 
redemptloner  shall  pay  him  fifty  cents;  and 
in  every  case  of  a partial  redemption. 
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pursuant  to  either  of  the  said  sections, 
the  (quantity  sold  shall  be  reduced  in 
proportion  to  the  ainoxmt  paid  on  such 
partial  redemption,  and  the  coxmty  col- 
lector shall  oottTey  accordingly." 

I'ollowing  the  rule  as  stated  abore  that  the  rights 
of  redemption  are  purely  statutory,  in  order  for  the  owner 
of  the  entire  tract  to  redeem  a specific  portion  of  the 
delinquent  lands  sold  for  tauces,  he  must  point  out  the 
statute  authoris^ing  him  to  do  so. 

Section  9955a,  supra,  authorizes  any  person  claim- 
ing an  undirided  part  of  the  land  sold  to  redeem. 

Section  9955b,  supra,  authorizes  any  person  claim- 
ing an  undirided  share  in  any  land  out  of  which  an  un- 
dirlded  part  has  been  sold  for  taxes  to  redeem. 

Section  9955e,  supra,  authorizes  any  person  claim- 
ing a specific  part  of  any  land  sold  for  taxes  to  redeem. 

Section  9955d,  supra,  authorizes  any  person  claim- 
ing a specific  part  of  any  land  out  of  which  an  uadirided 
part  shall  hare  been  sold  for  taxes  charged  on  the  whole 
tract  or  lot,  to  redeem. 

The  lawmakers  hare  in  the  plain  terms  set  out  aboye 
stated  who  may  redeem  parts  of  tracts  of  land  which  are 
sold  for  taxes,  and  as  they  hare  not  included  within  that 
class  the  person  who  owns  the  entire  tract,  then  it  would 
follow  that  such  owner  would  not  be  authorized  under  the 
act  to  rede«c  a portion  of  the  land  sold  for  taxes.  The 
maxim,  "The  expression  of  one  thing  is  the  exclusion  of 
another,"  is  applicable  here,  especially  since  the  rights 
of  redemption  by  certain  persons  are  prescribed  by  the 
statute. 


Next,  your  question  is,  has  the  person  who  has 
purchased  from  the  owner  a portion  of  the  delinquent  lands 
and  after  they  haye  been  sold  for  taxes,  a right  to  redeem 
and  if  so,  how  is  the  amount  arriyed  at  which  he  shall  pay 
to  redeem  the  portion  he  purchases? 

If  such  owner  of  the  entire  tract,  by  a bona  fide 
conyeyance,  has  conyeyed  a specific  part  of  the  delinquent 
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lands,  then  the  purchaser  of  such  specific  pert  of  such 
lands  may  reaeem  by  follovdng  the  prorisions  of  Sections 
9955d  and  9956,  supra.  However,  if  the  conveyance  is  not  a 
bona  fide  conveyance  and  made  for  the  purpose  of  avoiding 
payment  of  taxes,  then  the  collector  is  not  bound  by  suoh 
conveyance  and  he  would  not  be  required  to  recognize  an  ap- 
plication for  redemption  of  the  part  of  the  lands  so  conveyed. 

A q.uestlon  of  prorating  taxes  analogous  to  yours  is 
raised  when  a person  pays  taxes  on  a part  of  a tract  of  land 
before  they  become  delin(;uent.  '.'^en  a party  pays  taxes  on  a 
part  of  a tract  of  land,  the  collector  shall  enter  on  his 
books  a record  of  that  part  of  the  lands  upon  which  the  tax 
is  not  paid,  end  if  necessary  prorate  the  taxes  on  such  part. 
Such  payments  are  authorized  by  Section  9913,  K.  S.  I'io.  1929, 
v/hich  is  as  follows: 

"VJhenever  any  person  shall  pay  taxes 
charged  on  the  tax  book,  the  collector 
shall  enter  such  payment  in  his  list, 
and  give  the  person  paying  the  same 
a receipt,  specifying  the  name  of  the  per- 
son &rwhom  paid,  the  amount  paid, 
wnat  year  paid  for,  and  the  property 
and  value  thereof  on  which  the  same 
was  paid,  according  to  its  description 
on  the  collector's  list,  in  whole  or 
in  part , as  the  case  may  be , and  the 
collector  shall  enter  'paid*  afainst 
each  tract  or  lot  of  land  when  he  col- 
lects the  tax  thereon.  The  collector 
shall  receive  taxes  on  part  of  any  lot, 
piece  or  parcel  of  lend  charged  with 
taxes;  Provided,  the  persons  paying 
such  tax  shall  furnish  a particular 
specif icetlon  of  the  part,  end  if  the 
tax  on  the  remainder  of  such  lot  and 
parcel  of  land  shall  remain  unpaid, 
the  collector  shall  enter  such  specifi- 
cation in  his  return,  to  the  end  that 
the  part  on  which  the  tax  remains  unpaid 
may  be  clearly  ;<uown.  If  payment  is  made 
on  an  undivided  share  of  real  estate,  the 
collector  shall  enter  on  his  record  the 
name  of  the  owner  of  suoh  share,  so  as  to 
designate  upon  whose  undivided  share  the 
tax  has  been  paid.” 
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By  an  opinion  from  this  department  to  Hon.  Sam  A. 
Baker.  Collector  of  Bollinger  County,  under  date  of 
Daoamber  14.  1935,  written  by  llr.  Harry  G,  Waltner, 
Assistant  Attorney  General,  I find  that  the  provisions 
of  the  foregoing  section  have  been  discussed  in  the  follow 
ing  language: 

"By  this  section  specific  authority  is 
given  to  pay  the  taxes  which  may  be 
charged  on  the  tax  books  aigainst  a part 
of  a tract,  but  it  is  req.uired  that  the 
party  paying  the  taxes  furnish  a specific 
description  in  detail  of  the  tract  of 
land  upon  which  he  desires  to  pay  taxes. 

This  section  does  not  provide  the  manner 
in  which  the  County  Collector  shall  de- 
termine what  proportion  of  the  taxes 
assessed  against  the  whole  tract  shall 
be  distributed  to  the  portion  of  the 
tract  which  has  come  into  the  hands  of  a 
new  owner  and  who  desires  to  pay  the 
taxes  upon  his  portion  of  the  tract. 

However,  this  issue  has  been  before  the 
Supreme  Court  of  the  State  of  Missouri  in 
the  case  of  State  ex  rel.  Realty  C(»npany 
et  al.  vs.  koeln.  255  Missouri  301.  In 
this  instance  the  taxpayer  proposed  to 
pay  the  taxes  on  a poz^ion  of  a tract 
which  it  had  purchased  and  offered  to  pay 
that  portion  of  the  total  tax  bill  as  was 
represented  by  the  area  of  the  portion  upon 
which  the  taxes  were  sought  to  be  paid.  The 
Court  in  this  case  stated.  1.  c.  303: 

"*0n  April  28.  1910.  the  relators  tendered 
to  the  defendant  five  hundred  and  ten 
dollars,  the  full  amount  of  all  taxes, 
interest,  penalties  and  costs  for  the  taxes 
for  the  year  1909  on  that  part  of  the  land 
not  condemned  for  the  street,  computing  the 
amount  due  by  taking  such  proportion  of  the 
'Whole  tax.  interest,  penalties  and  costs 
as  the  uncondemned  land  bore  to  the  whole 
tract  prior  to  such  condemnation,  accord- 
ing to  area.  * ♦ » ♦ 
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contendad  that  tha  various 
parts  of  such  tract  may  not  have  a valua 
in  proportion  to  tha  area,  and  that  tha 
collector  has  no  such  powers  as  tha  assessor, 
and  cannot  apportion  the  valua  of  tha  dif- 
ferent parts  of  a tract  which  has  bean 
assessed  in  solido.  Thera  is  no  showing 
in  this  case  that  a payment  In  proportion 
to  tha  area  is  not  eq.ui table  and  fair. 

V<hathar  such  proportion  should  be  used  in 
all  oases  we  ^vill  not  now  decide.* 

* 

"yroffl  tha  foregoing  ruling  of  tha  Supreme 
Court  it  is  apparent  a division  of  the  tax 
based  upon  area  will  be  approved  if  suoh 
division  operates  fairly  and  equitably.  On 
tha  other  hand  the  words  of  tha  Court  throw 
a doubt  upon  a division  based  upon  area  if 
such  division  would  be  unfair  and  inequitable 
and  therefore  it  would  appear  that  in  tha 
event  a person  soxight  to  pay  taxes  on  the 
basis  of  area  when  such  basis  did  not  afford 
a fair  and  equitable  proportion  of  the  taxes, 
such  a division  might  not  be  upheld  by  the 
Courts.  It  should  be  leapt  in  mind  that  we 
are  referring  to  those  oases  which  properly 
fall  within  the  provisions  of  Section  9913 
and  not  those  oases  which  fall  within  the 
provisions  of  Section  9955d,  page  436,  Laws 
of  Icissouri  1933. 

"It  would  therefore  be  the  opinion  of  this 
office  that  the  County  Collector  is  required 
to  use  Judgment  and  discretion  in  proportion- 
ing the  amount  of  taxes  due  against  a part  of 
a tract,  that  such  division  should  be  upon 
the  basis  of  area,  unless  suoh  a division 
would  result  in  an  unfair  and  inequitable 
division  of  taxes,  in  which  latter  event,  the 
collector  should  make  the  division  on  some 
.equitable  and  fair  basis." 
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D0HCLU3I0N 


We  axe,  therefore,  of  the  opinion  that  the  owner 
of  the  entire  tract  of  deiinq.uent  lands  sold  for  taxes 
is  not  authorized  under  the  statute  to  redeem  a specific 
part  of  such  lauds,  but  he  may  redeem  the  entire  tract. 

V7e  are  further  of  the  opinion  that  a bone  fide 
purchaser  of  a specific  part  of  delinquent  lands,  pxirohased 
after  said  lands  have  been  sold  for  taxes,  may  redeem  same, 
and  that  the  collector,  following  the  proriaions  of  Section 
9956,  supra,  is  required  to  proportion  the  taxes  to  be 
paid  on  said  part  of  the  lands  purchased,  and  his  apportion* 
ment  shall  be  based  upon  area,  unless  such  diyision  wo\U.d 
result  in  an  unfair  and  inequitable  division  of  the  taxes 
either  to  the  taxing  authorities  or  to  the  owner  of  the 
original  tract  or  to  the  person  paying  the  taxes  on  the 
portion  he  has  purchased,  in  which  latter  event  the  col- 
lector should  make  a division  on  some  equitable  and  fair 
basis  as  is  provided  in  Section  9956,  supra,  and  his  find- 
ings thereon  are  final  unless  he  has  acted  arbitrarily 
and  unfairly  in  performing  this  duty. 


Respectfully  submitted 


TTRi;  \T.  BURTON 
Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 
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OFFICERS  - The  office  of  mayor  of  the  city  of  the 

fourth  class  and  the  office  of  presiding 
judge  of  the  county  court  may  not  at 
the  same  time  he  held  by  one  person. 

The  acceptance  of  the  latter  office 
will  forfeit  the  fonaer 


h e c emh  er  9 , 19  58 


Honorable  J.  P,  CaraiJbell 
State  Representative 
Doniphan,  Missouri 


FI  l-HTi 


Dear  Sir: 


This  will  acknowledge  your  letter  of  recent 
date  requesting  axr  opinion  from  this  Departxioent,  read- 
ing as  follows: 

’’The  mayor  of  this  city  of 
the  fourth  class  has  been 
elected  presiding  judge  of 
the  county  court, 

"Can  he  hold  both  offices, 
or  Vi/hen  he  takes  the  oath 
of  office  as  judge  of  the 
county  court  vill  he  not 
automatically  cease  to  be 
mayor  of  the  city?  " 


Ho  doubt  your  request  for  an  opinion  v/as 
prompted  because  of  yoirr  knowledge  of  the  constitutional 
provision  which  prohibits  the  holding  of  more  tiian  one 
office  by  the  same  person  at  the  same  tiiae  in  this 
state.  This  is  Section  18,  of  Article  IX,  of  the  Con- 
stitution of  Missouri,  and  reads  as  follows: 

*’ln  cities  or  counties  having 
irtor©  than  two  hundi'ed  thousand 
inhabitfuits,  no  person  shall, 
at  the  same  time,  be  a state  officer 
and  an  officer  of  any  county,  city. 
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or  other  mviniclpalityj  and  no 
person  shall,  s.t  the  same  time, 
fill  two  rfiunielp&l  offices, 
either  in  the  same  of  different 
municipalities;  but  this  sec- 
tion shall  not  apply  to  notaries 
public,  justices  of  the  peace  or 
officers  of  the  Eiilitia," 


In  the  case  of  hickelson  v.  City  of  Hardin, 

2S2  Mo,  198,  205,  the  Supreme  Court  of  Missouri  had  oc- 
casion to  consider  this  constitutional  provision,  and 
said: 


’’We  are  of  opinion  that  the 
proper  construction  of  the 
section  is  that  It  applies 
only  in  counties  and  cities 
having  more  than  two  hundred 
thous  and  inliab  it  ant  s , ” 


Obviously,  the  constitutional  provision  above 
referred  to  does  not  i^rohiblt  the  holding  of  more  tlian 
one  office  at  the  same  time  by  the  saiae  person,  in 
cities  or  counties  having  less  than  tv;o  hundred  thous- 
and Inhabitants,  Thus,  in  a city  of  yaur  class  and 
county,  a person  may  hold  an  office  in  the  county  and 
also  an  office  under  the  city,  the  only  limitation 
in  this  respect  is  that  the  holding  of  the  two 
offices  by  the  same  person  shall  not  be  incompatible 
with  one  another,  that  is  to  say;  tliat  no  conflict 
in  the  duties  required  by  the  respective  offices 
should  arise  so  as  to  make  such  holuing  of  offices 
Incompatible  with  one  another. 

As  to  whether  or  not  the  mayor  of  the  city 
of  the  fourth  class  may  at  the  same  time  hold  the 
office  of  presiding  judge  of  tlie  county  court,  to 
which  he  has  been  recently  elected,  depends  upon 
whether  or  not  the  offices  are  incompatible  with  one 
another. 
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The  general  rule  in  this  state  vritli  respect 
to  incompatroility  of  offices  has  been  laid  down  in 
the  case  of  State  ex  rel  halker  v.  Bus,  135  Ko.  S25, 
338,  as  follovjs: 

"The  remaining  inquiry  is 
whether  the  duties  of  the 
office  of  deputy  sheriff  and 
those  of  school  director  are 
so  Inconsistent  and  incom- 
patible as  to  render  it  im- 
proper that  respondent  should 
hold  both  at  the  same  time. 

At  coimaon  law  the  only  limit 
to  the  number  of  offices  one 
person  raight  hold  was  that 
they  should  be  compatible  and 
consistent.  The  incompatibility 
does  not  consist  in  a physical  in- 
ability of  one  person  to  dis- 
charge the  duties  of  the  two  of- 
fices, but  there  must  be  some  in- 
consistency in  the  functions  of 
the  twoj  sorxie  conflict  in  the 
duties  required  of  the  officers, 
as  where  one  has  some  supervision 
of  the  other,  is  required  to 
deal  with,  control,  or  assist  him, 

"It  was  said  by  Judge  POLCJEB,  in 
People  ex  rel,  v.  Green,  58  H.Y* 
loc,  cit,  304:  *Vihere  one  office 
is  not  subordinate  to  the  other, 
nor  the  relations  of  the  one  to 
the  other  such  as  are  inconsistent 
and  repu^piant,  there  is  not  that 
incompatibility  from  which  the 
lavf  declares  that  the  acceptance 
of  the  one  Is  the  vacation  of  the 
otlier.  The  force  of  the  word,  in 
its  application  to  this  matter  is, 
that  f I om  the  natui’e  and  relations 
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to  eacl'i  other,  of  the  two  places, 
they  ou;;:ht  not  to  be  held  by  the 
smae  person,  frora  the  contrariety 
ana  antagonisia  v/hich  would  result 
in  the  attempt  by  one  person  to 
faitlifully  and  impartially  dis- 
charge the  duties  of  one,  tov/ard 
the  incumbent  of  the  other.  Ihua, 
a man  may  not  be  landlord  and 
tenant  of  the  saiae  premises.  He 
rimy  be  landlord  of  one  farra  and 
tenant  of  another,  though  he  may 
not  at  the  same  hour  be  able  to  do 
the  duty  of  each  relation.  The 
offices  must  subordinate,  one 
the  other,  and  they  mst,  per  se, 
have  the  right  to  interfere,  one 
with  the  other,  before  they  are 
incompatible  at  comEion  lav/*  * ” 


From  these  considerations,  it  necessarily  fol- 
lows that  v;e  must  examine  the  duties  imposed  upon  the 
offices  of  mayor  of  the  city  of  the  fourth  class  and 
presiding  judge  of  the  county  court,  to  determine 
whether  or  not  such  offices  would  be  inconsistent  with 
one  another  and  that  no  incompatibility  exists  so  ths^t 
the  acceptance  of  the  one  would  vacate  the  other.  In 
this  respect  youi-  attention  is  directed  to  Section 
6953, of  FLevlsed  Statutes  Missouri  1929,  relating  to  the 
duties  of  the  mayor  of  the  city  of  the  fourth  class, 

'’The  mayor  shall  have  a seat 
in  and  preside  over  the  board 
of  aldermen,  but  shall  not  vote 
on  any  question  except  in  case 
of  a tie,  nor-  shall  he  iDreside 
or  vote  in  cases  when  he  is  an 
Interested  party.  He  shall 
exercise  a general  supervision 
over  all  the  officers  and  affairs 
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of  the  city,  and  shall  teJice 
care  that  the  ordinances  of 
the  city,  ana  the  state  laws 
relating  to  such  city,  are 
complied  with,  " 


Section  6958,  of  Revised  Statutes  Missouri  1929, 
provides  as  follows? 

"The  mayor  shall  be  active  and 
vigilant  in  enforcing  all  laws 
and  ordinances  for  the  govern- 
ment of  the  city,  and  he  shall 
cause  all  subordinate  officers 
to  be  dealt  with  promptly  for 
any  neglect  or  violation  of 
duty?  and  he  is  hereby  authorized 
to  call  on  every  male  inhabitant 
of  the  city  over  eighteen  years 
of  age  and  umer  fifty,  to  aid 
in  enforcing  the  laws," 


Section  2089,  of  Revised  Statutes  Missouri  1929,  provides 
in  part,  as  follows? 

"No  jiodge  of  any  county  court 
in  the  state  Si-all,  * * ■is- 

act  as  director  in  any  railroad 
company  in  which  such  county  or 
any  township,  part  of  a township, 
city  or  Incorporated  town  or 
village  therein  is  a stocMiolder, 

^s-  ^5.  » 


Attention  is  also  directed  to  Section  7165,  re- 
lating to  when  streets  may  be  vacated  in  any  town  or  city 
in  tills  state.  This  section  of  the  statute  is  found  in 
Article  10,  of  Chapter  S8,  of  the  Revised  Statutes  of 
Missouri  1929  relating  to  provisions  applicable  to  all 
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cities,  tovma  and  villages  in  tlbLs  state,  ^hls  section 
of  the  statute  reads  as  follows: 

"blienever  any  person  or  corpora- 
tion Interested  in  any  town  or 
city  in  this  state  may  desire  to 
vacate  any  lot,  street,  alley, 
coimiion,  public  square  or  part 
thereof,  in  such  town  or,  city, 
such  person  or  corporation  may 
petition  the  coiuity  court  for 
the  proper  county,  giving  a 
distinct  description  of  the  prop- 
erty to  be  vacated,  enn  the  names 
of  the  persons  to  be  affected 
thereby?  which  petition  shall  be 
filed  with  the  clerk  of  said  court 
thirty  days  previous  to  the  sitting 
thereof,  and  notice  of  the  pendency 
of  said  petition  shall  be  given  for 
the  saiiie  space  of  tlrae,  either  in  a 
public  newspaper  printed  in  said 
tovm,  or  by  wxltten  notices  thereof 
set  up  in  three  of  the  moat  public 
places  in  sa.ld  tovm  or  city.” 


Section  7166,  of  Revised  Statutes  Mlssoiiri  1929 
reads.  In  part,  as  follows: 


"If  no  opposition  be  made  to  such 
petition,  the  county  court  may 
vacate  the  same,  with  such  restric- 
tions as  they  may  deem  for  the 
public  good?  but  if  opposition  be 
made,  such  application  shall 
continue  until  the  next  term  of 
the  court,  vhen.  If  the  objector 
consent  to  such  vacation,  or  if 
two“thlrd3  of  all  the  real  estate 
holders  of  the  town  or  city  peti- 
tion therefor^the  Pourt  m&j  grant 
the  prayer  of  the  rjetltion**  -is- 


Honorable  J,  P,  Canpbell  -7-  December  9,19S8 


Section  7076,  of  Revised  Statutes  Missouri  1929, 
relating  to  cities  of  tlie  fourth  class,  provides  as  fol- 
IcA^s : 


"All  real  estate  owned  by  a 
county  and  situate  v/lthin  the 
coriJorate  linaits  of  any  city  of 
the  fourth  class  siiall  tae  sub- 
ject to  the  provisions  of  all 
ordinances  of  siich  city  which 
relate  to  the  erection  and 
iaaintenance  of  hitching  posts, 
sidevvalics,  guttering,  curbing, 
fences  along  streets  and  alleys, 
and  the  paving  and  laaeadaiaizing 
of  streets  to  the  ssjae  extent 
as  that  of  private  citlsens  of 
such  city," 


Section  7077,  of  Revised  Statutes  Missouri  1929, 
provides: 

"It  shall  be  the  duty  of  the 
county  court  whenever  any  of 
the  improvesients  of  the  prop- 
erty set  out  in  section  7076 
is  required  by  ordinance,  to 
forthwith  make  such  improvement 
fronting  or  abutting:  any  real 
estate  oTmed  by  the  coiinty  and 
lying  within  the  corporate  limits 
of  the  city,  and  included  in  the 
terms  of  the  ordinance,  in  com- 
pliaice  with  the  provisions  of 
such  ordinance,  and  pay  for  such 
improvements  out  of  the  general 
f\md  of  the  county," 


Section  7078,  of  Revised  Statutes  of  Missouri  1929 
provides: 
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”If  the  coimty  court  slmll  fail, 
neglect  or  refuse  to  comply  v/ith 
th§  provisions  of  any  ordinance 
providing  for  the  Improvement  of 
property  as  herein  provided,  for 
a period  of  sixty  days  after  notice 
has  been  served  on  the  county  clerk, 
of  the  reqTrirements  of  the  ordinance 
and  the  kind  and  nature  of‘  the  im- 
provements to  be  made,  the  city 
shall  proceed  to  r-sake  such  improve- 
ments in  the  same  raanner  as  is  pro- 
vided by  ordinance  for  the  making  of 
similar  improvements  by  private 
citizens,  and  shall  issue  special 
tax  bills  for  the  costs  of  all  labor 
and  material  necessary  in  naJcLng 
such  improveraents,  and  such  special 
tax  bills  shall  be  a valid  claim 
against  such  county,  and  it  shall 
be  the  duty  of  the  county  court  at 
its  next  regular  meeting  after  the 
completion  of  said  improveraents 
to  audit,  allow  and  pay  out  of  the 
general  fund  of  the  county  the  cost 
of  iaaking  said  improvements  or  the 
special  tax  bills  issued  therefor**’ 


From  these  statutory  considerations  you  will  have 
noticed  that  many  times  some  inconsistencies  can  arise  in 
the  functions  required  of  the  two  offices  of  mayor  of  the 
city  of  the  fourth  class  and  of  presiding  Judga  of  the 
county  court.  The  relations  existing  between  the  two  of- 
fices in  view  of  the  respective  duties  of  such  offices 
would  necessarily  create  an  inconsistency  and  repugnancy, 
so  that  the  offices,  when  held  by  one  person,  would  be 
Incompatible, 

Without  atteiiiptlng  to  detail  the  numerous  in- 
consistencies that  would,  arise  by  reason  of  the  holding 
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of  tiie  t%vo  offices  of  sis-.joi'  of  the  city  of  ffe  fourth, 
class  and  presiding  judge  of  the  co'onty  cour^t,  it  Is 
sufficient  to  say,  fioiii  the  statutory  considerations. 

It  is  clearly  Indicated  froia  the  natiire  and  relations 
of  the  office  of  the  aayor-  of  the  city  of  the  foiirth 
class  and  presiding  judge  of  the  county  court  to  each 
other  that  such  offices  shoulu  not  he  held  at  the  saiae 
time  by  the  ssme  person,  because,  as  you  will  notice 
from  the  statutory  considerations,  it  would  be  Impossible 
for  one  person  to  hold  the  two  offices  and  faithfully 
and  impartially  discharge  the  duties  of  both  offices* 
Frequently  the  occasion  might  arise,  from  the  statutory 
considerations  noticed,  wliere  the  duties  of  one  office 
would  Interfere  with  the  duties  Imposed  upon  the  other* 


CONCLuSIOK 


In  view  of  the  above,  it  Is  the  opinion  of  this 
department  that  the  office  of  tlie  mayor  of  the  city  of 
the  fourth  class  and  the  office  of  presiding  judge  of  the 
co'onty  court  may  not  s.t  the  saiae  time  be  held  by  one  per- 
son, and,  further,  that  the  acceptance  of  the  latter 
office  will  operate  as  a forfeiture  of  the  first  office* 


Resp>ectfully  submitted 
c*  dol'liii 

Assistant  Attorney  General 


APPROVED 


J.  h,  m'  LOK 

(Acting)  Attorney  General 
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.CRIMINAL  LAW:  Owner  djf  motor  buses  liable  to  pvinishment 

MASTER  AND  SERVANT:  for  violation  of  criminal  laws  by  drivers 

MOTOR  TRUCK  LAW  VIOLATIONS:  when  such  act  is  done  under  the  employer's 

command  and  withinthe  scope  of  his  employ- 
ment and  done  for  the  employer  by  his  know- 
ledge  and  consent. 


January  6,  1938 


Mr,  B.  LI.  Casteel, 
Superintendent  and  Colonel, 
Missouri  State  Highway  Patrol, 
Jefferson  City,  Missouri, 

Dear  Sir: 


This  office  acknov/ledges  receipt  of  your  request 
dated  January  3,  1938,  for  an  official  opinion  which  la 
as  follows: 


"This  Department  from  time  to 
time  is  compelled  to  arrest 
various  bus  drivers  throvigh- 
out  the  State.  The  motor  bus 
and  truck  law  allows  a bus  to 
operate  on  the  highways  at  a 
maximum  speed  of  40  miles  per 
hour.  In  some  instances  tlie 
StaL>e  Public  Service  Commission 
has  issued  permits  and  the  bus 
companies  have  advertised  in 
their  schedules  that  they  are 
operating  over  their  routes  at 
a speed  as  high  as  39  miles  per 
hour.  In  order  for  a bus  oper- 
ator to  maintain  tliis  schedule 
it  is  necessary  for  him  between 
stops  to  exceed  the  maximum 
speed  allowed  by  the  motor  bus 
and  truck  law. 

The  policy  of  the  Department  has 
been  to  allow  the  bus  drivers  to 
exceed  the  speed  of  40  miles  an 
hour  up  to  50,  unless  in  operat- 
ing the  bus,  the  driver  does  so  in 
a reckless  said  careless  manner. 

Under  the  present  procedure  whexe 
arrests  are  made  the  summons  is 
against  the  operator  of  the  vehicle, 
and  employers  require  the  employee 
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to  pay  any  fine  assessed  by 
the  court,  therefore  the 
employer  is  not  penalized 
and  has  no  reason  to  decrease 
their  speed  requirements, 

I will  at  predate  an  opinion 
from  your  office  as  to  whether 
or  not  we  can  also  make  the 
owner  a party  to  arrests  of 
this  kind," 

This  request  involves  the  question  of  the  liability 
to  punlslunent  by  the  master  for  the  criminal  acta  of  the 
servant  perfonned  dthln  the  scope  of  authority  of  the 
servant. 


Vol\me  16  Corpus  Juris,  pac^e  123,  Section  106,  the 
rule  is  staiod  as  follows: 

"The  civil  doctrine  that  a 
principal  Is  bound  by  the  acts 
of  his  a^^ent  wltliin  the  scope 
of  tlie  agent's  authority'  has 
no  application  to  criminal  law, 

Thercfcre,  the  more  relation 
of  prlnoippl  and  a^_^ont  or  of 
master  and  servant  does  not 
render  the  principal  or  master 
criminally  liable  for  the  acts 
of  Ills  a^jOnt  or  servant,  al- 
though done  in  the  coui*se  of 
his  employment;  It  must  be 
shown  that  tliey  were  directed 
or  authorized  by  him*  More- 
over a clear  case  must  be 
shown. " 

Sub-section  A,  note  21,  para^sraph  106,  pa^e  123  of 
Volume  16  Corpus  Juris,  the  rule  as  to  the  liability  of  the 
master  for  the  wrongfiC  acts  of  the  anient  Is  stated  as  follows: 

"A  principal  Is  liable  for  the 
violation  of  tiie  criminal  law 
by  his  agent  only  in  throe 
Cases  namely,  first,  where  the 
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anient  acts  directly  under  the 
principal's  coi.uiiand;  second, 
wiiere  the  aj^ent,  althou^^h  wltii- 
• out  specific  instructions,  is 
actlnj^  at  tlie  time  within  the 
scope  of  his  employment;  and 
tldrd,  where  the  act  is  done 
for  defendant  (master)  by  hia 
knowledge  or  consent.” 

In  the  case  of  State  v.  Lackman,  12  S.W.  (2d)  424, 
425,  the  court  approved  the  following  instructions  given 
In  said  case  on  the  question  of  parties  Jointly  engaged 
in  a criminal  offense: 

"All  persons  are  equally  guilty 
who  act  together  with  a common 
intent  in  the  co-.imisslon  of  a 
crl  >e , and  a crime  so  coirsnltted 
by  two  or  more  persons  Jointly 
is  the  act  of  all  and  each  of 
them  so  acting, 

'To  make  a person  equally  guilty 
with  others  who  act  together  with 
a consoon  intent  in  the  commission 
of  a crime,  it  is  not  necessary 
that  all  of  the  persona  so  acting 
together  with  a common  intent  in 
tlie  commission  of  a crime  be 
pa'sonally  pi-eaent  at  the  commis- 
sion ther-  of , 

'If  a person,  tho  not  actually 
pr  sent  when  a crime  is  comt.il  tted, 
before  the  coimnlsslon  thereof, 
advises,  procures  or  encourages 
another  pex’son  or  persona  to  commit 
the  same,  then  st'ch  person  or 
persons  who  advise,  procxiro  or  en- 
courage the  c rani  salon  of  such 
crime  ar  equally  guilty  with  the 
person  or  persons  wlio  actually 
commit  such  crime. 

'Vdiere,  however,  two  or  more  pei^ 
sons  enter  into  a conspiracy,  agree- 
ment or  common  design  to  commit  a 
felony,  such  as  manufacturing  moon- 
shine whisky,  then  the  act  of  one 
of  them  proceeding  according  to  the 
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to  the  coimon  plan,  is  in  law 
the  act  or  eacn,  and  each  of 
theiii  will  be  held  responsible 
t’ue-efor  in  the  law,  as  tho  he 
himself  imd  comiiitted  the  p^- 
sical  act,  and  this,  notwith- 
stondin^j  that  he  m*ay  have  ta>:en 
no  part  in  the  coEUTiission  of 
the  physical  act  hinself,” 

In  the  case  of  Carleson  v.  State,  254  II, \Y.  74*.,  749, 
the  court  in  discussini;^  the  sane  question,  said: 

"If  one  procures  another  to 
comirdt  an  offense,  he  raay  be 
prosecuted  and  punislied  as 
principal. " 

And  in  the  case  of  Sta.e  v.  Parker,  24  S.Y/.  (2d)  1023,' 
1026,  in  diacusslni:  the  liability  of  the  person  <trho  hired 
anotlier  to  coinrait  a crime,  the  court  said: 

"Tho  proof  did  not  show  that 
the  defendant  broke  i:.to  the 
Kroger  store,  but  th-  t ho  was 
accessory  before  the  fact;  that 
he  hir^d  other  men  to  do  the 
breaking  in  and  to  steal  the 
sugar.  Appellant  conplains 
tioat  the  defendant  was  not 
charged  as  an  accessory  but 
as  a principal,  and  the  proof 
did  nov  sustain  the  charge. 

Section  3687,  Revised  Statutes 
1919,  provides  that  an  accessor;/ 
before  the  fact  in  the  ooinmlssion 
of  a felony  'may  be  charged,  tried, 
convicted  and  punished  in  tlie  same 
manner,  as  the  principal  in  the 
first  degree.'  This  statute  has 
been  construed  to  cover  just  such 
Cases  as  this.  State  v.  Rennlson, 

306  Mo.  loc.  cit.  484  , 267  S.Y/.  850; 

State  V,  lulllsap,  510  Mo.  loc,  cit, 

513,  514,  276  S.W.  625," 
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CONCLUSION 


Follorrln^;  the  foregol^  authorities,  this  oxTlce  Is 
of  the  opinion  if  a servant,  fftille  operating  a motor  vehicle, 
violates  the  speed  Irws  of  the  state,  if  such  act  is  done 
directly  under  his  employer's  command,  and  althou<^h  without 
specific  instructions,  he  is  actin^^  at  the  time  within  the 
scope  of  his  eumloyraevi t , and  If  the  pet  is  done  for  the 
employer  by  his  knowledge  and  consent,  then,  all  of  tiiese 
elements  being  pz'esent,  the  employer  is  equally  liable  for 
the  violation  of  the  lew  anc  subject  to  arrest  and  prosecut- 
ion in  the  same  manner  that  the  servant  la. 


Respectfully  submitted. 


TYIih  V.'.  BL  ;TON 
Assistant  Attorney  General 


AdP:tOVBD: 
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(Act.ln^)  Attorney  General 
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MOTOR  VEHICLES:  ’’Homemade”  trailers  must  obtain  a 

diatlnguishlng  number  from  the 
Secretary  of  State  in  compliance  with 
Section  7781.  R.S.  Mo.  1929» 


April  2C,  1938 


Mr.  B.  Marvin  Casteel, 

Superintendent  and  Colonel, 

Missouri  State  Highway  Patrol, 

Jefferson  City,  Missouri. 

Dear  Sir: 

This  Is  to  acknowledge  your  request  dated  April  16, 

1938,  for  an  official  opinion  from  this  office,  which  request 
Is  as  follows: 

"Inclosed  correspondence  for  your 
lni‘orr;!a  tlon. 

Request  a rulln^  relative  to  serial 

niunbers  or  wel^t  capacity  on  home-  * 

made  trailers." 

"3.  We  want  It  understood  that  we 
are  not  so  much  Interested  In  the 
little  homemade  trailers  as  used  by 
the  Individual  but  In  homemade  trail- 
ers used  by  the  large  transport 
companies.  For  Instance,  one  concern 
In  Kansas  City  has  ten  semi- trailers, 
capacity  ten  tons,  which  are  homemade 
and  are  bearing  serial  number  fifty- 
one  (#51).  These  trailers  ar^  all 
licensed  and  titled  In  the  name  of 
the  owner,  but  In  lieu  of  a aerial 
number  the  words  *hoii.e  made*  are  used. 

These  semi-trailers  are  all  capable 
of  carrying  ton  tons  but  are  licensed 
for  lesser  capacities.” 
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Section  7774,  R.S.  Mo.  1929,  paragraph  c,  among 
other  things,  reads  as  follows: 

"(c)  Gertlflcate  of  ownership:  No 
ceitlflcate  of  registration  of  any 
motor  vehicle  or  trailer,  or  niamber 
plate  therefor,  shall  he  Issued  by 
the  coDxnlss  loner  imless  the  applicant 
therefor  shall  make  application  for 
and  be  granted  a certificate  of  owner- 
ship of  such  motor  vehicle  or  trailer, 
or  shall  present  satisfactory  evidence 
that  such  certificate  has  been  previously 
Issued  to  the  applicant  for  such  motor 
vehicle  or  trailer.  Application  shall 
be  made  upon  a blank  fonn  fumlsiied  "by 
the  commissioner  aiyi  shall  contain  a 
full  description  oi!*  tlie  ^tor  vehlcTe 
or  trailer,  manufacturer's  or  otker 
T5entli^ylng  number,  together  with  a 
statement  of  the  ai^pllcant's  source 
of  title  and  of  any  liens  or  enoxmbrances 
on  the  motor  vehicle  or  trailer. 

The  Commissioner  shall  use  reasonable 
diligence  In  ascertaining  whether  the 
facts  stated  In  such  application  are 
true,  and.  If  satisfied  that  the  appli- 
cant Is  the  lawful  owner  of  such  motor 
vehicle  or  trailer,  or  otherwise  en- 
titled to  have  the  same  registered  In 
his  name,  shall  thereupon.  Issue  an 
appropriate  certificate  over  his  signa- 
ture and  sealed  with  the  seal  of  his 
office,  procured  and  used  for  such  p\ar- 
pose.  The  certificate  shall  contain  a 
description,  manufacturer's  or  o^or 
Identify 1^  numuer,  and  other  evidences 
of  Identification  of  the  motor  veiilcle 
or  trailer,  as  the  commlsslonjer  may  deem 
necessary,  together  wlt!h  a statement  of 


Mr.  B.  M.  CEisteel 


5 


April  20, 


1938 


any  liens  or  enovutnbrances  whloh  the 
application  may  show  to  be  thereon." 
«*«««««««««««««««« 

Section  7781,  R.S.  Mo.  1929,  paragraph  b,  reads 
as  follows: 

"(B)  No  person  shall  sell,  or  offer 
sale,  or  shall  own  or  have  the  custody 
or  possession  of  a motor  vehicle,  trail- 
er or  motor  vehicle  tire  on  which  the 
original  or  manufacturer's  number  or 
other  distinguishing  number  has  bjen 
destroyed,  removed,  covered,  altered, 
or  defaced,  yid  no  person  shall  sell, 
offer  for  sale,  own  or  have  custody 
or  possession  of  & moTor  vehTcle  or 
Trailer  having  no  manuf'aoturer's  manber 
or  other  orlginaT  number,  or  dls~tlngulsh- 
Ing  ntunEer:”*  » » *****e****:t 

Section  7781,  R.S.  Mo.  1929,  paragraph  e,  reads 
as  follows: 


"(e)  In  designating  special  numbers 
for  motor  vehicles,  trailers  or  motor 
vehicle  tires,  the  commissioner  shall 
deslglnate  the  number  of  same  consecu- 
tively beginning  with  the  number  one 
(1)  preceded  by  the  letters  'C.M.V. * 
and  followed  by  the  letters  'Mo.,' 
for  each  and  every  make  of  motor  vehi- 
cle, trailer  or  motor  vehicle  tire,  or 
If  the  make  be  unknown,  the  number  shall 
also  be  preceded  by  the  letter  'X.'" 

In  59  Corpus  Juris,  page  952,  It  Is  said: 

"The  Intention  of  the  legislature  Is  to 
be  obtained  primarily  from  the  language 
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used  In  the  statute.  The  court  must 
Impartially  and  without  bias  review 
the  written  words  of  the  act,  being 
aided  In  their  Interpretation  by  the 
canons  of  construction.  V/here  the 
language  of  a statute  Is  plain  and 
unambiguous,  there  Is  no  occasion 
for  construction,  even  though  other 
meanings  could  be  found;  and  the 
court  cannot  Indxlge  In  speculation 
as  to  the  probable  or  possible  quail* 
fl cations  Mdrlch  might  have  been  In 
the  mind  of  the  legislature,  but  the 
statute  must  be  given  effect  according 
to  Its  plain  and  obvious  meaning."*  * 
citing  Gendron  v.  Dwight  Chap  n & Co., 

(App.)  37  3.W.  (2d)  486;  Betz  v.  Kansas 
City  So.  R.  Co.,  284  S.W.  466,  314  Mo. 

390;  Grier  v.  Kansas  City  C.C.  & St.  J. 

Ry.  Co.,  228  S.W.  464,  286  Mo.  623. 

In  Betz  V.  Columbia  Telephone  Co.,  (App.)  24  S.W. 

(2d)  224,  the  Court  saldi 

"To  get  at  the  true  meaning  of  the  lan- 
guage of  the  statute  the  court  must 
look  at  the  whole  prirpose  of  the  ect, 
the  law  as  It  was  before  the  enactment, 
and  the  change  In  the  law  Intended  to 
be  made." 

According  to  the  authority.  Section  7781,  R.S,  Mo.  1929, 
paragraph  b can  only  be  construed  In  plain  language  of  the 
paragraph  that: 

"No  person  shall  sell,  offer  for  sale, 
own  or  have  the  custody  of  possession 
of  a motor  vehicle  or  trailer  having 
no  manxifacturer's  number  or  other 
original  number  or  distinguishing 
number,"*  * •«•  * 
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The  fact  that  the  statute  sets  out  "distinguishing 
nvunber"  means  a num.er  distinguishing  the  trailer  from  any 
other  trailer*  Section  7781,  supra,  is  a jMnal  statute  and 
should  bo  strictly  construed.  The  punishment  for  the  vio- 
lation of  paragraph  b of  Section  7781,  supra,  la  sot  out  in 
Section  7786,  R.S.  Ho.  1929,  paragraph  d,  which  reads  as 
follows  I 


■(d)  Any  person  idio  violates  any  of 
the  other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
five  dollars  (i^6*00)  or  more  than 
five  huncred  dollars  (fSOO.OO)  or  by 
Imprisonment  in  the  county  Jail  for 
a tera  not  exceeding  two  years,  or  by 
both  such  fine  and  iogprisonment." 

Section  7781-A,  Laws  of  Missouri,  1935,  states t 

* Whenever  the  original  or 
manufacturers*  number  or  other  dis- 
tinguishing number  on  any  motor  vehi- 
ole7  trailer  or  motor  venlcle  tire 
has  been  destroyed,  removed,  covered, 
altered  or  defaced,  the  ovmer  of  such 
motor  vehicle,  trailer,  or  motor  vehi- 
cle tire  may  apply  to  the  Secretary  of 
State,  at  Jefferson  City,  Missouri, 
for,  and  upon  receipt  of  such  appli- 
cation together  with  a fee  of  $1.00  the 
Coxnnissioner  shall  issue  to  said  appli- 
cant, a certificate  authorising  the 
o iier  to  make  or  stamp  or  cause  to  be 
made  or  stamped  on  the  motor  .vehicle,  or 
motor  or  engine  thereof  or  motor  vehicle 
trailer  or  motor  vehicle  tire  a special 
number  to  be  designated  by  the  Commis- 
sioner and  when  such  number  has  been 
placed  upon  such  motor  vehicle  or  motor 
or  engine  thereof  or  trailer  or  motor 
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vehicle  tire  such  new  number  shall 
become  and  thereafter  be  the  lawful 
number  of  the  same,  for  the  purpose 
of  Identlf 1 cation  and  registration 
and  for  all  other  purposes  binder  the 
provisions  of  this  article,  and  the 
owner  thereof  may thereafter  sell  and 
transfer  such  property  xmder  said 
special  n\unber  and  no  person  shall 
destroy,  i^move,  cover,  alter  or  de- 
face any  such  special  number;  provided 
that  In  connection  with  such  application 
for  such  new  number  the  owner  of  such 
motor  vehicle,  trailer  or  motor  vehicle 
tire  shall  produce  satisfactory  evidence 
that  he  Is  the  owner  thereof." 

I am  referring  you  to  paragraph  (b)  of  Section 
7761,  which  has  not  been  repealed  but  which  has  been  aifect- 
ed  by  additional  Section  7781-A,  In  the  Session  Laws  of  1935. 
In  this  section  the  Legislature  provided  for  the  registration 
of  trailers  on  which  the  serial  number  had  been  destroyed, 
removed,  covered,  altered  or  defaced. 

Section  7781,  Revised  Statutes  Missouri  1929,  pro- 
vided that  trailers  as  set  out,  should  be  registered  within 
thirty  (30)  days  from  the  taking  effect  of  the  article,  which 
time  has  elapsed. 

Section  7781-A  was  an  additional  section  to  provide 
for  the  registration  where  trailers  had  been  defaced  since 
the  act  of  section  7781.  The  penalty  under  Section  7781, 
Revised  Statutes  of  Missouri  1929,  Is  covered  by  Section 
7786,  paragraph  (d). 

The  statute,  7781,  Is  not  ambiguous  In  any  respect 
and  prescribes  a penalty,  so  It  Is  not  necessary  to  Interpret 
the  construction  of  same.  Bets  v.  Kansas  City  Southern 
Railway  Company,  284  S.W.  l,c.  462. 

This  section,  along  with  other  sections,  has  been 
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passed  on  by  the  Supreme  Court  as  to  the  legal  effect  and 
ccnstltutlonality  In  the  case  of  Star  Square  Auto  Supply 
Co.,  et  al.  V.  Gerk,  et  al.  30  S.W.  (2d)  447. 

Section  7781,  R^S.  Mo.  1929,  paragraph  b,  and 
Section  7781,  paragraph  e,  should  bo  read  In  connection 
with  7781-A,  Laws  of  Missouri,  1935,  page  300.  In  passing 
Section  778i-A,  Laws  of  Missouri,  1935,  page  300,  It  was 
not  the  Intention  of  the  legislature  to  repeal  Section 
7781,  R.S.  Mo.  1929,  but  merely  was  to  provide  a method 
for  the  obtaining  of  duplicate  numbers  for  trailers  whljh 
may  become  mutilated  after  thirty  days  after  the  taking 
effect  of  Article  I,  chapter  41,  section  77bl,  paragraph 
b,  of  the  Revised  Statutes  of  Missouri,  1929. 

It  Is  also  the  general  rule  that  Interpreting  a 
statute  other  sections  ^loh  apply  to  the  same  manner 
shall  be  read  together  with  the  section  subject  to  In- 
terpretation. This  was  so  held  In  the  case  of  State  ex 
rel.  Columbia  National  Bank  of  Kansas  City.  v.  Davis, 

Judge  et  al.,  284,  S.W.  464,  l.c.  470,  where  the  court 
held: 

"Statutes  In  pari  materia  are  those 
which  relate  to  the  same  person  or 
thing,  or  to  the  same  class  of  persons 
or  things.  In  the  construction  of  a 
X>artloular  statute,  or  In  the  Interpre- 
tation of  any  of  Its  provisions,  all 
acts  relating  to  the  same  subject,  or 
having  the  same  general  purpose,  should 
be  read  In  connection  with  It,  as  to- 
gether constituting  one  law." 


CONCLUSION 


Aocoz*dlng  to  the  above  authoidtles.  It  Is  the 
opinion  of  this  department  that  the  owners  of  so-called 
"homemade"  trailers  may  be  prosecuted  for  not  obtaining 
distinguishing  numbers  from  the  Secratary  of  State  as 
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provided  In  Section  7781,  R*S.  Mo.  1929. 

It  Is  also  the  opinion  of  this  departiaent  that 
Section  7781~A,  Laws  of  1935,  page  299,  is  only  applicable 
where  a trailer  has  a number  or  has  been  given  a number 
by  the  Secretary  of  State  in  his  certificate  of  title  and 
which  number  has  been  destroyed,  removed,  covered,  altered 
or  defaced.  Under  Section  7781,  R.S.  Mo.  1929,  one  who 
has  possession  of  a trailer  which  has  no  manoifacturer's 
nxunber  or  number  given  by  the  Secretary  of  State,  can  be 
prosecuted  on  a misdemeanor. 

It  is  also  \inlawful  for  an  owner  to  have  more  than 
one  trailer  bearing  Ihe  same  number,  which  if  properly 
obtained,  could  not  lawfully  be  duplicated.  Owners  of 
"homemade**  trailers  cannot  give  a distinguishing  nvunber, 
but  must  obtain  distinguishing  number  through  the  Secretary 
of  State  as  provided  by  Section  7781,  R.S.  Mo.  1929. 

Respectfully  submitted. 


W.  J.  BliRKK 

Assistant  Attoxmey  General 


A. PROVEDt 


J.  

(Acting)  Attorney  General 
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CITIES:  May  not  erect  buildings  with  the  primary  object 

of  renting  same  when  completed# 


September  2,  1938 


Kr.  Joe  Martin  Carter,  Sec# 
Chamber  of  Commerce 
Doniphan,  Miasoxiri 


Dear  Hr.  Carter: 


tVe  wish  to  acknowledge  your  request  for  an 
opinion  under  date  of  August  17,  1958,  as  follows: 

"The  City  Council,  backed  by  the  Chamber 
of  Commerce,  is  considering  submitting 
a bond  issue  (within  the  legal  limit) 
for  a hospital  within  the  Doniphan  City 
limits# 

"It  is  possible  to  get  a P#W#A.  Loan  and 
Grant  for  this  purpose,  if  bonds  can  be 
voted#  On  completion,  the  hospital  will 
be  rented  for  enough  to  make  it  almost 
self-liqtildatlng,  but  not  entirely  so# 

"Please  advise  us  if  a fovirth  class  city, 
such  as  Doniphan,  can  legally  vote  bonds 
for  this  purpose#  If  not,  we  will  go  no 
further  because,  of  course,  the  bonds 
would  not  be  saleable#" 


Prom  your  request,  the  only  question  presented 
is  whether  Doniphan,  Missouri,  a city  of  the  fourth  class, 
has  the  power  to  vote  bonds  for  a hospital  and  supplement 
it  with  a Federal  grant  for  the  purpose  of  bidlding  a hos- 
pital and  renting  to  private  Interests# 

HcQulllin  on  Municipal  Corporations,  Vol#  3, 
Section  1218,  page  721,  points  out  that  a nnmlcipal  corpora- 
tion cannot  erect  a bxdlding  as  an  investment  as  follows: 
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"If  It  has  more  room  in  such  a bxilldlng 
than  la  needed  for  njunlcipal  purposes » 

It  may  rent  out  a portion  of  itj  though 
a mxmlcipal  corporation  cannot  erect 
buildings  as  an  Investaent*  And  where 
a town  erec*  s a new  stuhiclpal  building, 
thus  leaving  useless  an  old  one,  it  may 
repair  the  old  one  for  the  purpose  of 
renting  it.  While  it  would  be  legal  if 
the  primary  pxirpose  were  to  invest  money 
in  a building  to  rent,  the  toau  having 
no  longer  any  use  for  the  building  need 
not  sacrifice  it,  but  may  do  what  one  might 
prudently  do  with  such  a building." 


And  in  the  case  of  Bates  vs.  Bassett,  60  Vt. 
530,  15  Atl.  200,  l.c«  202,  the  court,  in  pointing  oui 
that  a town  has  no  right  as  a prinary  purpose  to  erect 
buildings  to  rent,  said: 


"The  town  has  no  right  as  a primary  pur- 
pose to  erect  btiildlngs  to  rent;  but  if, 
in  the  erection  of  its  hall  for  its  proper 
municipal  uses,  it  conceives  that  it  will 
lighten  its  burdens  to  rent  part  of  its 
building,  whereby  an  income  is  gained, 
no  sound  reason  is  suggested  why  it  may 
not  do  BO.  The  true  distinction  drawn 
in  the  authorities  is  this:  If  the 
primal^  object  of  a public  expenditure 
is  to  subserve  a public  municipal  pur- 
pose, the  expenditure  is  legal,  notwith- 
standing it  also  involves  as  an  incident 
an  expense,  which,  standing  alone,  would 
not  be  lawful.  But  if  the  primary  object 
is  not  to  subserve  a public  municipal 
purpose,  but  to  promote  some  private  end, 
the  expenditure  is  illegal,  even  thou;  h 
it  may  incidentally  serve  some  public 
purpose.  This  is  the  test  where  good 
faith  is  exercised  in  making  the  ex- 
pend! tvire.  If  a public  purpose  is  set 
up  as  a mere  pretext  to  conceal  a private 
purpose,  of  cotirse  the  expenditure  is 
Illegal  and  fraudulent." 
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Prom  the  foregoing,  we  are  of  the  opinion  that 
Doniphan,  Mieaoxiri,  a city  of  the  fourth  class,  may  not 
vote  bonds  for  a hospital  and  supplement  it  with  a Federal 
grant  for  the  purpose  of  building  a hospital  which,  when 
constructed,  would  be  rented  to  private  interests. 


Respectfully  submitted 


MAX  V^ASShRMAM 

Assistant  Attorney  General 


ArvKCVLD: 


Trmmci? 

(Acting)  Attorney  General 
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YSHXGLES*  Finance  company,  under  chattel  mortgage 

with  provision  of  power  for  sale,  can  re- 
possess without  filing  suit. 


September  20,  1938 


Colonel  B.  U,  Casteel,  Supt,, 
i;isso\iri  State  Highway  Patrol, 
Jefferson  City,  l!issouri. 


Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of 
September  16,  1936,  requesting  an  opinion  from  this 
office,  in  compliance  with  a request  to  your  depart- 
ment made  by  Capt.  Lewis  B.  Howard,  Commanding  Officer 
of  Troop  "D",  Sprini^ield,  Missouri,  which  reads  as 
follows  t 


**1.  A number  of  automobile  finance 
companies  in  this  district  here  always 
made  it  a practice  when  payments  on 
automobiles  '.vhich  are  mortgaged  to 
them  have  become  delinquent  to  take 
possession  of  these  automobiles  where 
ever  they  happen  to  find  them,  without 
any  process  of  law  whatever. 

**£.  They  Justify  this  action  under 
the  terms  of  the  standard  chattel  mort- 
gage, a copy  of  ydiioh  is  attached  hereto 
for  the  information  of  the  Attorney 
General, 

"3.  The  question  for  opinion  is  whether 
or  not  these  finance  companies  have  the 
right  under  this  chattel  morttage  to 
summarily  take  possession  under  the 
terms  of  this  chattel  mortgage  of  a 
properly  registered  motor  vehicle,  the 
owner  of  Kdiich  has  been  issued  a Lissouri 
certificate  of  title.** 
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Under  chattel  mortgages  which  do  not  Include 
the  power  of  sale,  a foreclosure  can  only  be  had  by 
filing  a petition  in  the  office  of  the  circuit  court. 
'Hiie  procedure  should  follow  Section  3060,  H.  S.  Mo. 
1929,  which  reads  as  follows: 


”A11  mortgagees  of  real  estate  or 
personal  estate,  including  leasehold 
Interests,  when  the  debt  or  damages 
secured  amounts  to  fifty  dollars  or 
more,  may  file  a petition  in  the  office 
of  the  circuit  court  against  the  mort- 
gagor and  the  actual  tenants  or  occupiers 
of  such  real  estate,  or  persons  in  pos- 
session of  personal  property,  setting 
forth  the  substance  of  the  mortgage 
deed,  and  preying  that  judgment  may  be 
rendered  for  the  debt  or  damages,  and 
that  the  equity  of  redemption  mdy  be 
foreclosed,  and  the  mortgaged  property 
sold  to  satisfy  the  amount  due.” 

The  above  section  does  not  include  chattel  mort- 
gages where  the  amount  iavolved  is  less  than  one  hundred 
dollars.  The  procedure  for  the  foreclosure  of  chattel 
mortgages  where  the  amount  does  not  exceed  one  hundred 
dollars  is  sat  out  in  Section  3074,  H.  S.  Mo.  1929, 
which  reads  as  follows: 

”In  all  mortgages  in  which  personal 
estate  alone  is  conveyed,  and  the  debt 
secured  thereby,  exclusive  of  interest, 
shall  not  exceed  one  hundred  dollars, 
the  mortgagee  or  his  personal  repre- 
sentatives, upon  default  being  made  in 
the  payment  of  the  mortgage  debt  by  the 
mortgagor  or  his  legal  representatives, 
may  sell  the  mortgaged  property  or  so 
much  thereof  as  will  satisfy  his  debt, 
giving  the  mortgagor,  after  default  in 
the  payment  of  the  debt,  sixty  days* 
previous  notice,  in  writing,  that  the 
mortgaged  property  will  be  sold,  unless 
the  debt  secured  by  it  is  paid,  and 
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giving  thirty  days'  notice  of  the 
time  and  place  of  sale ; the  notice  to 
be  published  in  the  seme  manner  as  a 
sheriff's  notice  of  the  sale  of  real 
estate. ” 

Where  the  power  of  sale  is  included  in  the 
chattel  i&ortgage  and  where  the  amount  of  the  loan  may 
be  any  cj&ount  of  money,  the  procedure  of  foreclosxire  is 
governed  by  Section  3075,  R.  S.  k’o.  19S9,  which  reads 
as  follows: 

• 

"All  mort.rages  of  real  or  personal 
property,  or  both,  with  powers  of  sale 
in  the  mortgagee , and  all  sales  made 
by  such  mortgagee  or  his  personal  repre- 
sentatives, in  ptirsuance  of  the  provisions 
of  such  mortgages,  shall  be  valid  and 
binding  by  the  laws  of  this  state  upon 
the  Btortgagors,  and  all  persons  claiming 
under  them,  and  shall  forever  foreclose 
all  right  and  etiulty  of  redemption  of 
the  property  so  sold:  Provided,  that 
nothing  herein  shall  be  construed  to 
affect  in  any  way  the  rights  of  a tenant 
to  the  growing  and  unharvested  crops  on 
lands  foreclosed  as  aforesaid,  to  the 
extent  of  the  interest  of  such  tenant 
under  the  terms  of  contract  or  lease 
between  such  tenant  and  the  said  mort- 
gagor or  his  personal  representatives." 

According  to  the  copy  of  the  standard  form  of 
chattel  mortgage  attached  to  your  request,  the  procedure 
of  foreclosure  is  therein  set  out  and  also  the  method 
of  private  or  public  sale  upon  the  default  of  the  debt 
secured  by  the  mortgage.  This  mortgage  is  the  standard 
form  used  by  most  finance  companies.  The  part  referred 
to  in  the  standard  chattel  mortgage  blank  is  as  follows: 

"If  the  mortgagor  shall  make  default 
in  the  payment  of  any  installment  of 
said  note,  or  commit  a breach  of  any 
of  the  covenants  or  agreements  heieof, 
or  if  said  mortgagee,  its. regular  repre- 
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sentatlTes,  sucoassors,  or  assigns 
shall  deem  said  mortgage,  or  said 
ohattel,  or  said  debt,  or  said  security, 
tmsafe  or  insecure,  then  and  In  that 
event  the  mortgagee.  Its  regular  repre- 
sentatives, successors,  or  assigns  shall 
be  immediately  and  forthwith  entitled 
to  the  nosseaslon  of  the  personal  property 
hereinbefore  described,  and  may  Immedi- 
ately take  possession  of  the  same,  with 
or  without  notice  or  demand,  notice  and 
demand  being  expressly  waived. 

)(c  # V DC 

"Said  mortgagee  is  hereby  authorized  to 
enter  upon  the  premises  where  said  property 
may  be  found  without  liability  for  tres- 
pass in  so  entering,  and  remove  and  sell 
the  same,  either  at  public  auction  or 
private  sale  In  such  manner  and  at  such 
time  and  place  as  the  mortgagee,  or  assigns, 
shall  deem  best,  without  demand  for  per- 
formance, or  notice  of  sale,  and  the  mort- 
gaged property  may  be  sold  without  being 
physically  present  at  said  sale,  said  de- 
mand and  notice  and  the  presence  of  said 
property  at  the  place  of  sale  being  hereby 
expressly  waived,  and  out  of  the  proceeds 
of  said  sale,  pay  the  cost  of  foreclosing 
this  mortgage,  and  the  expense  of  pursuing, 
talcing,  keeping,  and  selling  said  goods 
and  chattels  including  the  attorney’s  fee 
provided  for  In  the  note  hereinbefore 
described,  and  apply  the  residue  therefrom 
toward  the  payment  of  as Id  indebtedness 
or  any  unpaid  part  thereof  In  such  manner 
as  said  mortgagee  may  elect,  rendering  the 
surplus,  if  any,  unto  said  mortgagor  upon 
demand,  and  said  mortgagee  may  purchase  at 
any  such  sale  in  the  same  manner  and  to  the 
seme  effect  as  any  person  not  Interested 
therein." 
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Under  this  authority  granted  in  the  above  standard 
chattel  mortgage,  the  mortgagee  may  enter  upon  the  private 
premises  of  the  mortgagor  and  repossess  the  automobile  in 
any  manner  and  sell  the  saios.  It  is  oustomary  for  finance 
companies,  when  they  loan  money  on  an  automobile  and  take 
a chattel  mortgage,  to  require  a blank  assignment  of  the 
certificate  of  title  for  the  reason  that  the  chattel 
mortgage  in  itself  is  the  eane  as  a sale  from  the  mort- 
gagor to  the  mortgagee,  which  will  become  final  upon  the 
default  of  any  payments,  etc.,  or  may  become  void  upon 
the  payment  of  the. debt  set  out  in  the  chattel  mortgage. 

According  to  Day  v.  National  Bond  & Investment 
Co.,  99  3.  W.  (2d)  117,  1.  c.  118  and  120,  the  court  said: 

"It  being  conceded  that  the  defendant, 
at  the  time  it  took  the  automobile 
from  plaintiff,  held  a valid  subsist- 
ing mortgage  lien  on  the  automobile, 
and  that  plaintiff,  at  the  time,  was 
in  default,  having  failed  to  make  pay- 
ment provided  for  in  said  note  and 
chattel  rjortgage,  the  defendant  aa 
mortg€igee  was  entitled  to  possession 
of  the  automobile.  The  recognized  rule 
is  that  after  condition  broken  the 
mortgagee  of  personal  property,  at 
least  for  the  purpose  of  possession 
and  due  foreclosure,  is  regarded  as 
the  absolute  owner.  Lange  v.  Kldvrest 
Lotor  Securities  Co.  {Uo,  ^.pp.)  231 
S.  T.  272;  l*.eyer  Bros.  Drug  Co.  v.  3elf, 

77  to.  -^pp.  284;  Robinson  v.  Campbell, 

8 Lo.  365,  AS  was  pointed  out  in  the 
case  of  V.ejsT  Bros,  Drug  Co.  v.  Self, 
supra,  ’the  mortgagee  dees  not  need  the 
consent  of  the  mortgagor  to  take  poses- 
slon  after  condition  broken.  He  can  take 
possession  as  he  may.  He  can  replevin 
the  property.  He  may  take  it  wherever  . 
he  finds  it.  It  is  his  property.* 
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oonour  In  the  rule  as  quoted  by 
plaintiff,  respondent,  in  his  brief,  as 
follows:  'It  is  well  settled  that,  after 
condition  broken,  the  legal  title  to 
mortgage  chattels  rests  in  the  mortgagee. 
The  right  of  the  mortgagee  to  seize 
mortgaged  chattels  after  condition 
broken  is  a license  coupled  with  an 
interest,  which  cannot  be  revoked  by  the 
mortgagor.  It  is  a j;>art  of  the  considera- 
tion of  the  mortgage,  and  to  allow  the 
mortgagor  to  revoke  it  would  be  a fraud 
ux>on  the  rights  of  the  mortgagee,  and 
would  very  mu oh  impair  the  value  of 
chattel  mortgages  as  securities.  The 
• right  to  seize  carries  with  it  by  neces- 
sary implication  the  right  to  do  whatever 
is  reasonably  necessary  to  make  the  seizure, 
including  the  right  to  peaceably  enter  upon 
the  premises  of  the  mortgagor.  Thera  is 
one  restriction,  however,  which  the  law 
imposes  upon  this  right.  It  must  be 
exercised  without  provoking  a breach  of 
the  peace.*  Willis  v.  Whittle,  82  S.  C. 

500,  64  S.  S.  410,  cited  with  approval 
in  Lange  v.  Midwest  Motor  Securities  Co. 

(Mo.  App.)  251  S.  W.  272,  loo.  cit.  274." 


CONCmsiOM 


In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  finance  company  has  the  right 
under  the  chattel  mortgage,  as  set  out  in  the  standard 
form  attached  to  your  request,  to  suminarily  take  possession 
under  the  terms  of  this  chattel  mortgage  of  a properly  reg- 
istered motor  vehicle,  the  owner  of  sAiioh  has  been  issued 
a Missouri  certificate  of  title.  Under  no  circumstances 
can  the  mortgagee  take  possession  of  a properly  registered 
motor  vehicle  xmder  the  terms  of  a chattel  mortgage  which 
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prorides  for  power  of  sale  vrtiere  the  Eortregee  la  re- 
posseseiag  would  be  oompelled  to  provoke  a breach  of  the 
peaoe*  In  that  case  It  woxild  be  necessary  to  file  a 
court  proceeding,  which  is  usually  a replevin  suit* 


Respectfully  submitted 


W*  J.  BURKjC 

Assistant  Attorney  General 


APPROTSDt 


TrJT^mm 

(AOtlng)  Attorney  General 


f 

“ COTOTY  TREASURER:  Tr«**\irer  appolAt«d  under  Section  12130, 

. . nawa  of  Mo.  1957,  p.  426,  will  hold  office 

until  January  1,  1939,  or  until  his  - 
successor  is  elected  and  qualified. 


iiovember  18,  1938 


Honorable  worth  Caughron 
Treasurer 
Clpistian  County 
Ozark,  ^iissoturi 


Liear  -^ir: 


This  x^epartment  is  in  receipt  of  your  letter 
of  November  lOtii  wherein  you  make  the  following  request 
for  an  opinion: 

”1  was  appointed  County  Treasurer 
of  v^hrlstian  Coiuity  in  compliance 
with  the  act  of  the  legislature  as 
given  in  1937  .'jesslons  Acts,  Section 
12130  page  425.  understanding 
of  this  section  is  that  1 will  hold 
office  until  •January  1,  1939. 

"^ince  I V7as  defeated  in  the  November 
8th  election  I would  appreciate  very 
much  an  opinion  from  your  office  as 
early  as  possible." 

The  office  of  county  treasurer  was  abolished 
by  the  1936  General  Assembly,  and  the  law  became  effective 
on  January  1,  1937.  The  office  was  recreated  by  the 
ceneral  Assembly  in  1937,  and  section  12130,  page  425, 
made  the  office  when  created  effective  limnedlately  after 
the  act  was  approved;  said  section  being  as  follows: 

"There  is  hereby  created  in  the 
several  counties  of  this  .^tate,  now 
or  hereafter  having:  a population 
of  less  than  40,000  inhabitants 
according  to  the  last  Decennial 
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1938 


Hov.  18, 


onltea  states  Census,  a county 
troas.ror,  to  be  appointed  by  the 
Governor,  ana  to  take  office 
Im.ediately  after  the  effective 
date  of  this  Aot  and  idio  shall 
enter  upon  the  discharge  of  the 
duties  of  his  office  after  his 
said  appointment  and  qualification 
and  who  shall  hold  his  office  for 
a term  ending  on  the  first  day  of 
January,  1939,  and  until  his  sue* 
cessor  is  elected  and  qualified, 
unless  sooner  removed  from  office, 
i'rovided,  that  nothing  in  this 
section  shall  apply  to  counties 
imder  township  organisation," 


'ihe  section  providlnf  for  the  flllln*':  of 
vacancies  or  appointments  is  Section  10216,  J.  jLo.  1929, 
ihe  provisions  of  that  section,  v/e  do  not  think  are 
applicnble  for  the  reason  that  the  Legislature  in  recreating 
the  office  of  tieasurer  treated  the  same  as  a new  county 
office,  iherefore,  the  provisions  of  the. act  which  created 
the  office,  being  complete  within  itself,  is  the  futirre 
guide  relative  to  the  filling  of  vacancies  or  appointments 
until  a legal  election  can  be  held,  'ihe  rule  relative  to 
special  statutes  taking  precedence  over  general  statutes 
is  in  the  instant  case  applicable. 

As  decticn  12130,  supra,  specifically  provides 
that  the  person  who  is  appointed  shall  serve  for  a term 
ending  on  the  first  day  of  January,  1939,  and  imtll  his 
successor  is  elected  and  qiAallfied,  we  are  of  the  opinion 
that  you,  as  County  Treasurer,  will  hold  office  until 
January  1,  1939, and  until  your  successor  is  elected  and 
qualified. 

Yours  very  txnily 


APPHOVLD:  OLi-IVLK  W.  MoLfiN 

assistant  attorney-General 


j.  L.  Tailor 

(acting)  attorney-General 


OV<k;LG 


SCHOOLS:  Notice  to  change  school  district  boundaries 
and  persona  qualified  to  vote 


rebruary  7,  1938 


Honorable  C«  R.  Chamberlin 
Proaecutlng  Attorney 
Gaea  County 

Harrlsonvillo,  Iflasoiiri 


Dear  Sir  t 


Thia  la  to  acknowledge  your  letter  dated 
January  24>  1938,  wherein  you  requeat  our  opinion 
concerning  a chaise  of  boundariea  of  two  conaolldated 
school  districta  located  in  Caaa  and  Batea  counties. 
Your  letter  is  quite  lengthy  and  we  will  not  re- 
copy it  in  its  entirety.  Three  paragraphs  in  your 
letter  present  the  questions  as  follows: 

"(2)  The  village  of  Archie, Mis- 
souri, is  the  nucleus  of  a con- 
solidated district,  which  dis- 
trict lies  along  the  boimdary 
line  between  Cass  and  Bates 
Counties.  There  is  a proposi- 
tion to  change  the  boundary 
line  on  the  South  of  the  said 
town  district  and  extend  over 
into  a consolidated  district 
which  lies  south  of  the  Archie 
District  and  in  Bates  Coui.ity. 

(question  hxmber  one  - - if 
proper  notice  is  given  in  the 
districts,  would  the  district 
making  the  extension  and  only  the 
part  of  the  district  included  in 
the  Batea  County  territory  pro- 
posed to  be  annexed  be  allowed 
to  vote  on  the  sameT 
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”(3)  Section  9342 « Revised  Stat- 
utes Missouri  1929 f provides  that 
where  a district  or  a part  there- 
of desires  to  be  annexed  to  a 
town  district  that  due  notice  be 
given  after  the  required  petition 
Is  presented  that  a majority  of 
the  votes  oasted  In  ffvor  of  the 
annexation  would  entitle  them  to 
be  annexed;  therefore.  It  la  my 
conclusion  that  the  whole  dis- 
trict would  have  a vote  In  the 
matter*  Am  I right? 

”(6)  The  Superintendent  la  par- 
ticularly apprehensive  that  the 
provision  mlg^t  not  apply  where 
the  districts  are  consolidated 
districts  and  lie  In  two  differ- 
ent Counties*  None  of  the  cases 
that  I have  examined  raise  that 
point,  but  It  would  seem  that 
since  the  statute  deals  with  dis- 
tricts that  the  fact  that  the 
part  proposes  to  be  annexed  lies 
In  an  adjoining  County  would  not 
be  obnoxious  to  the  statute*” 


I 


The  question  presented  In  the  sixth  paragraph 
of  your  letter  has  been  previously  answered  by  us  by 
an  opinion  dated  -Fa-bruary  1 y IS38  , to  Mrs*  May  Bowlin, 
Superintendent  of  Schools,  Harrlsonvllle,  Missouri,  of 
which  we  are  enclosing  herewith  a copy*  The  said 
opinion  concludes  that  the  boundary  lines  of  school 
dldtrlcts  could  be  changed,  even  though  territory  to 
be  annexed  Is  situated  In  a different  county*  See 
also  State  ex  Inf*  v*  Schuster,  285  Mo*  399;  227  S*  W* 
60* 


Honorable  C*  R*  Chaaberlin 
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II 


Vke  agree  to  tbe  oonclualon  reached  by  you.  that 
the  notice  to  be  given  ahould  be  in  both  diatricta*  and 
all  peraona  in  aaid  diatriota  be  penaitted  to  vote,  for 
the  reaaon  that  the  changing  of  bovindariea  affect  a both 
diatricta* 

It  muat  be  borne  in  adjod  in  the  interpretation 
of  aohool  lavs  that  the  aame  ahould  be  given  a liberal 
conatruction,  aa  atated  by  the  St*  Louia  Court  of  Ap- 
peala  in  State  ex  rel.  School  Diatriot  v.  Bergeman, 
et  al.  2 S.  «•  (2)  lilt 

"In  the  latter  caae,  thia  Court 
held  that  it  ia  our  policy  hot 
to  require  extreme  technical 
c<»pliance  of  the  achool  lava« 
but  only  a aubatantial  coapli- 
ance  with  the  atatutea* -and 
that  the  efforts  of  laymen  who 
carry  into  effect w the  lavs  per- 
taining to  achools  is  accomplish- 
ed vhen  a substantial  compliance 
has  been  had." 


In  the  cases  in  vhich  a revlev  was  had  before 
the  appellate  courts  and  the  question  of  chaziging 
boundaries  vas  suhnitted  to  all  of  the  voters*  State 
ex  rel.  v*  Bargeman « supra;  State  ex  rel*  School 
District  V*  Ingram*  2 S*  tt*  (2)  115;  Farber  Consoli- 
dated School  Diatriot  lo*  1 v*  Vandalla  School  District 
No*  2,  et  al*  280  3*  1*  69* 

In' the  Farber  case*  supra*  the  syllabus  reads i 

"In  election  affecting  boundaries 
of  three  adjoining  districts* 
voters  in  all  districts  mnst 
vote  on  identical  propositions*" 
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Honorable  C.  R.  Chamberlin 


' j 

\ Prom  the  abore  It  la  o\ir  opinion  that  Identical 
notices  should  be  posted  In  both  districts  and  that 
all  voters  In  said  districts. would  have  a right  to  vote 
upon  the  propoeltlon*  ^and  If  such  Is  done  It  will  sub- 
stantially comply  with  Section  9275,  Revised  Statutes 
illssovirl  1929. 


Yours  very  txnily 


OLLIVfiR  W.  NOLtim 
Assistant  Attorney  General 


APPROVED 


TTTrraEoR 

(Acting)  Attorney  General 


JLE  LC 


Enclosure 


TAXATION: — County  liable  under  Section  9952b,  Laws  of  Missoxirl  1935, 
p.  403,  for  the  expenses  of  printing  delinquent  lists  of 
lands  and  lots  even  though  they  fall  to  sell  at  the 
collector's  sale  in  November. 


February  10,  1938 


Hon*  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


i>oar  Mr*  Chitwood: 


This  Department  wishes  to  acknowledge  your  request  for 
an  opinion  under  date  of  February  1,  1938,  v/herein  you  state 
as  follov/s: 


"In  1933  the  Missouri  Legislature  massed 
a law  relating  to  the  sale  of  delinquent 
tax  land,  conmonly  called  the  Jones-Munger 
Act* 

Section  9952b,  page  430,  Mo*  Laws  of  1935, 
relating  to  the  advertisement  of  such  lands 
for  taxes  provides  in  part  as  follows: 

^HHfThe  county  collector  sliall,  on  or 
before  the  day  of  sale.  Insert  at  the  foot 
of  such  list  on  his  record  a copy  of  such 
notice  and  certify  on  said  record  iimned lately 
following  such  notice  the  name  of  the  news- 
paper of  the  covinty  in  which  such  notice 
was  printed  and  published  and  the  dates  of 
the  insertions  of  such  notice  In  such 
newspaper*  The  expense  of  such  printing 
sl^iall  be  paid  by  the  purchaser  or  purchasers 
of  the  lands  and/or  lots  sold  and  shall  not 
exceed  the  rate  fixed  in  the  coimty  printing 
contract.  If  any,  but  in  no  event  to  exceed 
the  legal  rate  for  tlie  entire  notice,  as 
such  legal  rate  Is  fixed  by  Sec*  13773»  which 
cost  of  printing  at  the  rate  specified  shall 
be  taxea  as  part  of  the  costs  of  the  sale  of 
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any  land  or  lot  contained  In  such  list 
and  disposed  of  at  such  sale,  and  the  total 
coat  of  printing  such  notice  shall  be 
prorated  against  all  sucii  lands  or  lots  so 
sold  or  redeoradd  prior  to  any  such  sale.” 

According  to  my  Interpretation  of  this  law, 
the  printer  publishing  such  notices  only  re- 
ceived pay  of  iJ^l.OO  per  lot  or  tract  of  land 
sold,  and  received  nothing  In  event  there  was 
no  sale,  the  county  not  oelng  liable  for  any 
such  costs. 

In  1935,  the  legislature  passed  a law  re- 
lating to  the  sale  of  delinquent  property. 

Acts  1935,  402-3,  In  wMch  they  repealed,  or 
rathor  amended  above  mentioned  ;^c.  9952b  of 
1933,  by  striking  out  the  words  of  tills  act 
beginning  ‘The  expense  of  sucn  printing  shall 
be  paid  by  the  purcliaser'  etc.,  and  Inserting 
In  lieu  thereof  tiie  following  words:  'The 
expense  of  such  printing  shall  be  paid  out  of 
the  county  treasury  and  shall  not  exceed  the 
rate  fixed  In  the  county  printing  contract. 

If  any,  but  In  no  event  to  exceed  one  dollar 
for  each  description,  which  cost  of  printing 
at  the  rate  paid  by  the  county  shall  be  taxed 
as  part  of  the  costs  of  tlie  sale  of  any  land 
or  lot  contained  In  such  list  !-  •.  * 

I understand  that  the  purchaser  was  liable  to 
pay  the  printing  cost  of  ^1,00,  under  the  first 
law  before  the  1935  amendment,  the  cout.ty  not 
being  liable  for  any  costs  of  same,  and  as  laid 
down  by  the  Supreme  Court  of  Missouri,  In  State 
vs*  Bader,  78  S*W.  (2d)  855,  decided  l/ecember 
22nd,  1934. 

Now  the  question  arises,  whether  the  leglslatxire 
intended  to  so  amend  this  act  as  to  create  a 
liability  for  costs  of  printing  such  notices, 
of  tax  land,  which  failed  to  sell  at  a 
collector's  sale*  I believe  not,  but  am  not 
certain  as  to  what  the  law  is  In  the  matter* 
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I shall  appreciate  your  opinion  in  this 
matter,  purtlcularll^  as  to  whether  Reynolds 
County  would  be  liable  fi>r  tlie  costs  of 
printing  the  notices  of  delinquent  lands 
offered  for  sale  for  taxes,  b^  our  collector 
last  November. " 

V 

As  you  have  quoted  the  pertinent  provisions  of  t’le  Jones- 
bhmger  Law  relative  to  the  expense  of  ^^rlntliife  delinquent  lists  of 
lands  and  lots  as  it  was  enacted  in  1933  and  as  it  was  amended  in 
1935,  we  slxall  not  repeat  these  provisions. 

In  an  opinion  rendered  by  this  department  under  date  of 
Janu;  r^  30,  1936,  to  Hon.  Henry  M.  Phillips,  Prosecuting^  Attorney 
Stoddax*d  County,  a copy  of  wtilch  we  are  enclosing,  the  following 
statement  appears  with  reference  to  the  above  two  sections  vmder 
cons iderat Ion  t 

"With  reference  to  your  particular  inquiry, 
it  is  advisable  for  us  to  consider  this  law  as 
it  existed  before  the  amendment  adopted  In  19S5. 

By  referring  to  the  original  section  9952b,  page 
430,  Laws  of  Missouri  1933,  we  find  that  under 
the  provisions  of  that  law  the  newspaper  pub- 
llshlt;^  the  notice  'slisll  be  paid  by  the  pur- 
oliaser  or  purenasers  of  the  lands  and/or  lots 
sold’.  Tixerefore,  under  the  law  as  existed 
before  the  1935  amendment,  the  printer  was 
required  to  rely  for  >i1b  pay  upon  the  land 
being  sold  and  his  printing  costs  being 
collected  from  the  purchaser  as  a part  of  tlie 
costs  of  the  sale.  No  provision  was  made  in 
that  law  for  the  payment  of  this  e.qpense  by 
the  county.  In  view  of  the  provisions  of 
the  law  as  first  enacted,  this  office  held  in 
an  opinion  rendered  shortly  after  the  Jones- 
Mxinger  Act  became  effective,  that  the  County 
Court  was  not  permitted  or  autiiorlzed  to  pay 
out  of  the  general  revenue  fund  the  expense 
of  printing,  but  that  the  printer  had  to 
rely  solely  upon  receiving  his  cor-ipensutlon  if 
and  when  the  costs  were  paid.  Under  this  old 
pirocedure  It  was  the  duty  of  the  County 
Treasurer  and  Ex-offlclo  Collector,  to  collect 
these  costs  and  to  pay  them  to  the  parties  to 
whom  they  were  due,  and  thus  the  newspaper 
publisher  would  receive  his  portion  of  the 
costs  at  the  time  they  were  paid.  However,  it 
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is  clear  that  the  Leglalctxxre  Intended  to 
change  this  system  and  to  make  the  County 
responsible  to  the  news  >aper  for  this  cost 
of  publication,” 

As  pointed  out  in  the  above  section,  tinder  the  1933  Law 
"the  printer  was  required  to  rely  for  hla  pay  upon  the  land  being 
sold  and  his  printing  costs  being  collected  from  the  jiurcliaser  as 
a part  of  the  coats  of  tiie  sale”,  the  reason  being  "no  provision 
was  made  in  that  law  for  the  payment  of  this  expense  by  the  county,” 
This  is  no  longer  true  for  ”lt  is  clear  that  the  legislature  intended 
to  change  this  system  and  to  make  the  county  responsible  to  the 
newspaper  for  this  cost  of  publication”* 

In  the  case  of  State  vs,  Bader,  78  S,  W,  (2)  835,  which 
you  cite  in  yotir  letter,  complaint  was  made  that  Section  9952b, 

^aw::^  of  Missouri  1933,  page  430,  supra,  imposed  "an  obligation 
upon  the  collector  to  proceed  to  advertise  real  estate  at  a certain 
time  and  provided  no  fund  for  the  compensation  with  respect  to 
tiiat  subject  matter”*  The  Court  saidx 

"It  is  said  that  the  collector  might  be 
subjected  to  suit  on  his  official  bond  for 
his  failure  to  make  publication  of  the  notice 
provided,  ahen  such  duty  is  impossible  of 
performance  because  the  newspapers  xaight 
decline  to  accept  the  advertising  \mder  the 
terms  Imposed  by  the  statute*  In  that 
connection  respondents  say:  'No  doubt  each 
party  has  a right  to  contract  for  iiimself  with 
respect  to  such  mutters,  and  although  it  was 
within  the  poser  of  tlie  Legislature  to  re- 
gulate, it  is  certainly  not  within  its  power 
to  impose  a contractual  obligation  upon  a 
party  willy-nilly,*  * *It  overlooks  the 
fact  that  newspapers  are  privately  owned 
and  privately  operated,  and  ax*e  not  subject 
to  public  control.  They  are  not  even  quasi 
public  corporations.' 

It  would  seem  that  these  are  matters  going 
more  to  A’hat  might  be  called  the  workability 
of  the  act  rather  than  its  constitutionality. 

Because  newspaper  might  refuse  to  publish  the 
advertisement  on  the  terms  aid  conditions 
prescribed  by  the  statute,  would  not  render 
the  act  unconstitutional  and  we,  therefore, 
rule  the  point  against  responbents, ” 
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From  the  foregoing  we  are  of  the  opinion  that  the  Legis- 
lature in  1935  Intended  by  the  amendment  of  section  9952b  to 
create  a liability  for  the  expense  of  printing  delinquent  lists 
of  lands  and  lots  upon  the  county  even  t< ough  they  failed  to  sell 
at  the  collector's  sale  last  November* 


Kespectfully  submitted. 


MilX  WASSERIUN, 

Assistant  Attozmey  General 

AFPROVEDl 


j.  t:  Timm 

(Acting)  Attorney  General 


UWtMM 
Enclosure • 


filTIES  OF  THxRD  AND  FOURTH  CIASS:  City  may  convey  park  property  to  a 

— ' school  district  without  a vote  of 

the  people  providing  the  park 
property  Is  not  conveyed  to  the 
city  by  dedication. 

March  16,  1938 


Ur,  J.G.  Christy, 

Member  of  the 
House  of  RepresentatlTL 3, 

Festus,  Missouri, 

Dear  Sin 

This  will  acknowledge  receipt  of  your  z^quest  fcr  an 
official  opinion  from  this  office,  which  is  as  fbllowst 

"Am  enclosing  a question  upon  which  we 
would  like  the  decision  of  your  depart- 
ment," 

"About  fifteen  y ars  ago  the  Festus 
Lions  Club  purchased  several  acres  of 
land  in  the  City  of  Festus  and  deeded 
about  fifteen  acres  to  the  City  of 
Festus  for  a perk.  About  three  or  four 
acres  of  this  land  joins  the  two  acre 
tract  on  which  the  Festus  High  School 
building  is  located. 

The  Lions  Club  would  like  to  have  this 
three  or  four  acres  deeded  to  the  Festus 
school  district  now  to  enlarge  the 
present  school  site  to  at  least  five 
acres  so  a two  thousand  dollar  grant 
could  be  secured  from  the  state  public 
school  fxmd  if  an  additional  building 
is  erected.  Can  this  be  deeded  by  the 
City  Council  to  the  Festus  School 
District  without  a vote  by  the  people 
if  it  is  agreeable  to  the  City  Council 
and  the  Board  of  KduoationT" 

Section  6719  R.S.  Mo.  1929  refers  to  powers  of  mayor  and 
aldermen  of  cities  of  third  class.  Section  6946  R.S.  Mo.  1929 
refers  to  powers  of  mayor  and  aldermen  of  cities  of  fovirth  class. 
Both  sections  ptrovlde  that  a city  of  either  class  siay  ptirchase. 


Mr,  J.O,  Christy 


March  15,  1958 
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hold,  lease,  sell  or  otherwise  dispose  of  any  property,  roal 
or  personal.  It  now  owns  or  may  hereafter  acquire.  The  sections 
do  not  provide  for  an  affirmance  of  the  sale  by  a vote  of  the 
people  or  residents  of  the  cities. 

You  state  In  your  request  that  the  Festus  Lions  Club 
deeded  about  fifteen  acres  to  the  City  of  Festus  for  a park. 

We  will  answer  your  request  on  two  theoxd.es.  One  theory  being 
that  the  Lions  Club  deeded  the  fifteen  acres  outrl^t  without 
any  reservations  or  partlctilor  description  as  the  purpose  of 
the  conveyance  to  the  city.  The  other  theory  will  be  that  the 
Festus  Lions  Club  conveyed  the  fifteen  aoz>os  to  the  City  of 
Festus  for  park  puirposes  only.  In  all  cases  of  a grant  of 
lands  for  public  puri>oses  such  as  a park,  in  case  of  abanuon- 
ment  of  the  property,  the  title  reverts  to  the  original  grantor. 
According  to  18  Corpus  Juzds,  page  38: 

"Dedication  is  the  appropriation  or  gift 
by  the  owner  of  land,  or  of  an  easement 
therein,  for  the  use  of  the  public."*  * 

If  the  property  was  conveyed  by  the  Lions  Club  to  the  City  of 
Festus  for  public  purpose,  it  wovild  not  be  considered  a diversion 
if  transferred  by  the  city  to  the  city  school  dlstidct  for  school 
pux^oses.  In  the  case  of  Reid  v.  Edi^  Board  of  Education,  75 
Ho.  295,  the  Court  held: 

"On  one  of  the  blocks  laid  down  on  a 
town  plat  were  written  the  words  ’Pub- 
lic Squaz*e. ' In  an  explanatory  mem- 
orandum attached  to  the  plat  this  block 
was  decla  red  to  be  ’public  property 
for  the  puxrpose  of  containing  the  court 
house  should  the  town  be  selected  for 
the  county  seat,’  and  in  writing  in  the 
form  of  a deed  upon  the  back  of  the  plat, 
the  grant  r f ox^ver  quitclaimed  to  the 
county,  for  public  uses,  this  block,  to- 
gether with  the  streets  and  alleys  indi- 
cated, 'according  to  the  within  plat  or 
plan  of  said  town,  which  shall  be  and 
remain  the  property  of  said  county  for 
the  pviri>oses  aforesaid  forever.’  It 
was  held  that  the  block  In  question  was 
dedicated  to  general  public  uees,  and 
not  siitqpky  to  use  as  a courthouse  squax^. 

The  erection  of  a public  school  building 
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upon  It  was  a legitimate  use,  Reid  v, 

Edina  Bd,  of  Education,  73  Mo,  295,'' 

In  the  case  of  J,W.  Gaskins  et  al,  v,  Ivey  Williams  et 
al.,  235  Mo,  663,  l,c,  574;  139  S,W.  117,  the  Court  heldt 

"The  vital  question,  therefore,  is,  has 
it  become  impossible  to  use  this  land 
for  the  purpose  expressed  by  the  donors 
in  the  dedication?  The  oases  cited 
above  refer  to  situations  where  there 
has  be^  an  abandonment  of  the  specified 
use,  such  abandonment  being  held  to  be 
equivalent  to  an  impossiblity.  Here 
we  have  a case  where  such  use  has  never 
been  effected  or  attenqpted.  We  do  not 
doubt  that  when  this  plat  was  filed 
the  fee  in  block  29  passed  to  the  county 
in  txnut,  to  be  used  for  courthouse 
purposes,  and  so  long  as  the  property 
might  be  so  used  the  fee  remained  in 
the  county  as  such  trustee.  It  is  not, 
however,  as  respondents  contend,  an 
absolute,  unqualified  ownership  in  the 
county.  It  cannot  be  such  if,  as  stated 
above,  the  projperty  may  invert  by  a com- 
plete abandonment  or  impossiblity  of  use. 

When  this  plat  was  filed,  there  was  what 
appeared  to  the  owners  of  the  ground, 
and  to  the  connmnity,  every  Indication 
that  the  oovntj  seat  would  be  there  lo- 
cated, and,  of  course,  the  dedication 
was  mfide  in  consideration  of  such  expect- 
ed location;  but  when  the  county  seat 
was  permanently  located  at  Caruthcrsville, 
did  it  not  become  impossible  for  the 
county  to  execute  the  trust  by  using  t&is 
block  for  courthouse  purposes?  We  think 
it  did,"*  *♦»**■»*****»** 

The  same  finding  was  also  held  in  the  eases  of  Kansas  City  v, 
Scarritt,  169  Mo,  471  and  Campbell  v.  Kansas  City,  102  Mo,  326, 

In  the  case  of  dedications  of  lands  for  public  purposes 
it  becomes  necessary  to  look  Into  the  fozm  of  conveyance  from 
the  grantor  to  the  city.  If  the  conveyance  from  the  Lions 
Club  to  the  City  of  Pestus  transferred  the  title  to  the  ‘city 
for  park  purposes,  the  city  cculd  not  convoy  same  to  the  school 
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district  fcr  school  pfurposes*  This  would  be  an  abandonment 
of  the  property  for  park  purposes  and  the  property  would 
revert  to  the  Lions  Club.  If  the  fifteen  acres  was  trans- 
ferred by  an  ordinary  deed  not  containing  specific  use  of 
the  property  and  did  not  contain  terms  of  a dedication  for 
park  purposes,  the  city  cotild  transfer  the  property  without 
an  affirmance  by  the  vote  of  the  people  and  without  consent 
of  the  Lions  Club.  The  ti*anafer  to  the  school  district 
could  be  made  by  virtue  of  the  powers  set  out  In  Sections 
6719  and  6946  Revised  Statutes  of  Missouri,  1929.  In  the 
case  of  Town  of  Montevallo  v.  Village  School  District  of 
Montevallo,  266  Mo.  217,  property  had  been  dedicated  for  a 
public  square  and  the  city  transferred  the  property  to  a 
school  district  upon  which  a school  was  erected.  The  city 
attempted  to  have  the  property  reverted  back  to  the  city 
on  the  ground  that  they  had  no  authority  to  sell  the  pub- 
lic square  to  the  school  district  for  school  pxirposes.  The 
case  was  decided  on  the  question  of  an  estoppel  and  the 
school  district  was  allowed  to  retain  the  property  for  the 
reason  that  the  building  had  been  on  the  public  square  for 
over  thirty  years,  but  the  Court  In  rendering  Its  opinion 
saldt 

"The  grant  for  Its  public  school  use 
la  decidedly  more  limited  and  restrict- 
ed than  the  original  dedication  warrant- 
ed, and  the  village  wasilthout  authority 
to  change  the  purpose  of  the  original 
grant.  It  la  going  too  far  to  say  that 
In  dedicating  this  property  to  a single 
public  use,  and  particularly  the  use  of 
another  separate  and  distinct  public 
corporation  as  Is  a school  district  the 
requirements  of  thl s original  grant  are 
complied  with." 

If  the  deed  from  the  Lions  Club  to  the  City  of  Festus 
recited  that  the  fifteen  acres  was  a dedication  for  park  pur- 
poses, the  city  may  avert  a reversion  of  the  property  by  having 
the  Lions  Club  quit  claim  their  reversion  Interest  In  the 
fifteen  acres  or  any  pai't  of  the  fifteen  acres  to  the  school 
district.  But  the  Lions  Club  waived  reversion  Interest  and 
the  city  Joining  in  the  transfer,  the  school  district  could 
obtain  a good  title  to  the  proxjerty  contemplated  to  be  con- 
veyed. 


CONCLUSION 


In  view  of  the  above  authorities.  It  is  the  opinion  of 
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this  department  that  if  the  Lions  Club  did  not  have  an  interest 
in  reversion,  a deed  could  be  given  by  the  City  of  Festus  to 
the  Festus  School  District  without  a vote  by  the  people  of  the 
city. 


It  is  also  the  opinion  of  this  office  tiiat  if  the  Lions 
Club  did  have  en  interest  in  reversion  it  oould  waive  their 
reversion  interest  by  quit  claiming  that  interest  to  the  school 
district.  After  the  Lions  Club  waived  their  interest  in  re- 
version to  the  8<hool  district,  the  city  then  could  convey 
a good  title  to  any  part  of  the  property  waived  on  by  the 
Lions  Club  to  the  school  district. 

Hespect fully  subBLitted, 


W.  J.  BURKK 

Assistant  Attorney  General 


APPROVED  I 


7rT7~7KTm 

(Acting)  Attorney  General 


Y/JBtDA 


FISH  AND  GAME 
GIGGING » 


When  and  idiat  specie  of  fish  mayhe 
gigged,  speared,  etc» 


March  30,  1938 


Mr.  Paul  N,  Chitwood, 

Prosecuting  Attorney, 

Reynolds  County, 

Centerville,  Missouri. 

Dear  Slri 

This  la  to  acknowledge  youz*a  of  the  29th  of  March 
requesting  an  official  opinion  from  this  department  which 
request  is  as  follows: 

"Recently,  in  this  county  a local  game 
warden  had  a man  charged  (in  February 
of  this  year)  'with  having  gigged  tao 
hog  suckers  out  of  season'.  Since  these 
are  non  game  fish.  It  Is  my  opinion  that 
the  legislature  did  not  wish  to  protect 
these  fish,  since  It  expressly  stated  In 
another  provision  of  the  same  law,  that 
gar  might  be  taken  at  any  time.  It  Is 
difficult  to  Imagine  why  the  legislature 
would  make  such  a distinction.  There 
appear  to  be  many  provisos  In  thl  s law, 
and  it  la  really  difficult  to  under- 
stand just  idiat'was  actually  intended. 

Then  too  the  law  might  be  construed  to 
make  it  a violation  to  fish  with  a gig 
at  any  time,  out  of  season,  even  though 
it  were  for  gar.  In  such  event  it  might 
be  very  hard  for  defendants  in  such  oases 
to  show  that  they  were  only  fishing  for 
gar.  Such  an  interpretation  and  enforce- 
ment would  render  this  law  vicious  Indeed. 

Please  let  me  have  your  opinion  as  to  the 
meaning  of  h is  section  of  law,  so  that  I 
Intelligently  advise  the  cltlsens  of  this 
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county,  and  the  local  game  warder,  s,  in 
order  that  greater  respect  may  be  had 
for  the  enforcement  of  the  fish  and 

game  laws.* 

Your  request  paz*tloulerly  goes  to  the  question  of 
whether  fish,  other  than  game  fish,  may  be  gigged  In  this 
state  and  If  so,  whan  such  may  be  done. 

Section  8224,  R.S.  Mo.  1929  provides  that  the  owner- 
ship of  the  fish  and  game  not  held  by  private  ownership  ' 
legally  acquired  la  In  the  State  of  Missouri. 

Prom  this  section  and  the  various  court  rulings 
cited  thereunder,  there  Is  no  doubt  that  the  state  has 
authority  to  designate  In  what  manner  and  by  what  means 
fish  and  game  siay  be  taken  by  the  public.  Pursuant  to 
that  authority,  the  Legislature  has  enacted  vairloua 
sections  of  the  statute  covering  such  regulations,  namelyt 
Section  8264,  R.S.  Mo.  1929  prohibits  any  one  from  pro- 
, hlbltlng  free  passage  of  fish  along  the  streams}  Section 
8266  prohibits  contamination  of  streams}  Section  8266 
prohibits  the  use  of  explosives  to  kill  fish}  Section  8270 
regulates  the  use  of  nets  and  other  devices  In  catching 
fish. 


Section  8271,.  R.S.  Mo.  1929  was  repealed  In  1931 
and  a new  section  enacted  In  lieu  thereof  idilch  Is  at  page 
226,  Laws  of  Missouri,  1931,  and  Is  as  follows! 

"It  shall  be  \mlawful  for  any  person  to 
take,  catch  or  kill,  or  at^eaqpt  to  taka, 
catch  or  kill,  or  to  have  In  possession 
when  so  taken,  caught  or  killed,  any 
game  fish  In  the  waters  of  this  state 
with  a gig,  sjmar,  snare,  snagline  or 
grabhookst  Provld^,  that  non-game  fish 
ahall  not  be  so  taken,  caxjght  or  killed 
during  the  months  of  February,  March, 

April,  and  May  of  any  year,  nor  shall 
any  one  person  so  take,  catch  or  kill 
to  exceed  25  pounds  of  non-game  fish  In 
any  one  day!  Provided,  however,  that 
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any  one  flah  may  be  excluded  from  this 
weight  in  order  to  comply  with  the 
total  weight  of  fish  so  taken.  Pro- 
vided further,  that  it  shall  be  law- 
ful to  kill  gar  at  any  tii&e.  It  shall 
be  unlawful  for  any  person,  firm  or 
corporation  to  catch,  kill,  take,  ship, 
convey  or  transport,  or  cause  to  be  so 
done,  any  specie  of  game  fish  taken 
from  the  waters  of  this  state  for  cora- 
mercial  purposes.  The  term  'game  fish,' 
as  used  in  this  section,  shall  be  con- 
strued as  the  same  aire  defined  by 
section  6275,  Any  person,  firm,  asso- 
ciation or  corporation  violating  the 
provisions  of  this  section  shall  be 
guilty  of  a misdemeanor," 

Section  8271,  R.S.  Mo,  1929  provided  that  it  shall 
be  unlawful  to  spear  or  gig  fish  during  the  months  of 
February,  March,  April,  May  and  June  of  each  year.  This 
section  as  reenacted  in  1931  did  not  contain  the  clause, 
"prohibiting  the  gigging"  as  did  the  old  section,  but  it 
did  state  that  non-game  fish  shall  not  be  so  taken,  caught 
or  killed  during*  the  months  of  February,  March,  April  and 
May  of  any  year.  Upon  an  examination  of  the  old  section 
and  the  section  as  amended,  laiwa  of  1931,  page  226,  v/e  find 
that  the  Legislature  intended  that  no  one  sho  Id  gig,  spear, 
or  snare  non-game  fish  during  the  months  of  February,  March, 
April  and  May  of  any  year. 

Your  request  indicates  that  someone  has  been  arrest- 
ed for  gigging  "hog  suckers"  and  that  in  view  of  the  fact 
that  the  Legislature  authorised  the  gar  to  be  killed  at 
any  time,  you  tho\a^t  the  "hog  sucker"  also  could  likewise 
be  killed.  Section  8272,  R.S,  Mo,  1929  provides  as  follows! 

"Logging,  rock  or  hand  fishing,— It 
shall  be  unlawful  for  any  person  or 
persons  to  take,  catch  or  kill  any 
fish  in  any  of  the  waters  of  this 
state  by  means  of  'logging'  or  'rock 
fishing.'  Provided  further,  that 
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fish  known  as  hickory  shad  and  grinnell 
and  gar  may  be  killed  at  any  time  witli 
a gig." 

The  specie  of  fish  known  as  the  *hog  sucker*  comes 
within  the  class  of  non-game  fish. 

Said  Section  8272  was  in  effect  while  the  law  pro- 
hibiting spearing  any  fish  dxnring  the  months  of  February, 
March,  April  and  May  and  when  said  Section  8271  was  re- 
pealed and  reenacted.  Section  8272  was  not  changed,  which 
permitted  the  gigging  of  gar,  hickory  shad  and  gri^ell 
at  any  time*  If  the  Legislature  had  intended  to  permit 
the  gigging  of  "hog  suckers”  at  any  time,  it  ooiild  easily 
have  included  such  fish  within  an  amendment  to  said  section 
8272  at  the  same  time  that  Section  8271  was  repealed  and 
reenacted  in  1931* 

By  the  amendment  of  the  law  of  1931,  it  is  evident 
that  the  legislators  intended  to  prohibit  the  gigging, 
spearing,  snaring,  snag  lining  or  grab  hooking  any  game 
fish  at  any  time,  and  to  prohibit  the  oat(^ing  or  killing 
of  any  other  fish  in  such  a manner  during  the  months  of 
February,  March,  April  end  May  of  any  year. 

CONCLUSION 

From  the  foregoing  sections,  this  office  is  of  the 
opinion  that  only  that  specie  of  fish  known  as  hickory 
shad,  grinnell  and  gar  may  be  gigged,  speared  or  killed 
at  any  season  of  the  year}  that  fish  classed  as  game  fish 
shall  not  be  gigged,  speared  or  killed  at  any  time  of  the 
year,  and  that  non-game  fish  shall  not  be  gigged,  speared, 
snared,  oau^t  on  grab  lines  or  grab  hooks  during  the 
months  of  Febz'uaz'y,  March,  April  and  May  of  any  year* . 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED! 


j.  K.  fAvm 

(Acting)  Attorney  General 


TWBiDA 


LOTTERYi  "Pay  Hlshte"  and  similar  schemes  of  awarding  money  in 
envelopes  handed  to  customers  of  theaters* 


April  6,  1938 


Hon.  G.  K.  Chamberlin 
I'rosecutlng  Attorney 
Cass  County 

Harrlsonvllle,  Mlsaourt 


FILED 


Dear  Sir* 

Wo  have  your  request  for  an  opinion  which  Is  as  follows: 

"The  local  picture  shows  have  a scheme 
wMch  they  are,  as  I understand,  con- 
ten^latlng  to  inau>^urate  as  follows: 
a system  of  trade  Inducement  by  placing 
In'envelopes  cash  ranging  from  one  cent 
to  one  dollar,  and  the  envelopes  then  to 
be  placed  In  order  and  each  person  who 
buys  a ticket  to  get  an  envelope,  that 
Is,  the  first  fellow  who  buys  a ticket 
gets  the  first  envelope,  the  second 
envelope,  and  so  on. 

It  Is  claimed  for  that  scheme  that  It  Is 
In  the  order  of  trade  checks,  that  Is, 
where  a person  buys  merchandise  he  la 
given  a trade  check  good  for  so  much  In 
cash,  or  credit  on  the  bill." 

The  word  "lottery"  must  be  construed  in  Its  popular 
sense  with  the  view  of  remedying  the  mischief  Intended  to  be 
prevented  and  to  suppress  all  evasions  for  the  continuance  of  the 
mischief.  People  vs*  McPhee,  139  Mich*  u87,  103  N.m.  174;  69 
L.R.A.  506.  State  vs.  Kumford,  73  Mo*  647,  660,  State  vs.  Wersebe, 
181  Atl*  299,  301* 


Hon.  G.  R.  Cliamberlln 


-2- 


April  o,  1938 


The  word  Is  i^enerlc;  no  sooner  Is  It  defined  by  a coiirt 
than  lnt;enulty  evolves  some  scheme  wltliln  the  mischief  dis- 
cussed but  not  quite  within  the  letter  of  the  definition  given* 

People  vs.  McPhee,  139  Mich*  687j  103  !I*W.  174;  69  L.R*A*  505* 

P.tate  vs*  Clark,  33  N*H*  329*  This  Is  made  apparent  from  an 
examination  of  a large  number  of  cases  in  which  various  methods 
of  distributing  money  or  goods  by  chance  are  exaLiined  and  discussed. 

In  Missouri  a lottery  is  any  scheme  or  device  whereby 
anytliing  of  value  Is,  for  a consideration,  allotted  by  chance* 

State  vs.  Lmeraon,  318  Mo.  633,  1 S.W.  (2d)  109,  111;  State  ex 
rel.  vs.  Hughes,  299  Mo.  529,  253  S.W.  329,  28  A.L.R.  1305;  State 
vs.  Becker,  248  Mo.  55,  154  S.W.  769. 

It  Is  apparent  from  your  request  that  the  system  out- 
lined In  your  letter  Is  the  awarding  of  a prize  for  a consideration* 
The  prize  la  the  amount  of  money  contained  In  an  envelope  handed 
to  the  customer*  The, cons! deration  Is  the  amount  paid  by  the 
customer  for  the  admission  ticket  to  the  theater*  The  only  remain- 
ing element  to  be  discussed  Is  whether  the  prize  Is  awarded  by 
chance.  There  is  no  drawing  in  this  plan.  This  does  not  relieve 
tl^e  scheme  of  its  lottery  feature* 

There  need  be  no  actual  drawing*  In  People  vs*  llecht, 

3 Pac*  (2nd}  399,  1.  c*  402,  the  covirt  saldx 

"iJut  it  may  be  said  th:  t there  Is  no  ele- 
ment of  chance  because  there  is  no  d:  awing; 
that  the  management  Itself  selects  the  beneficiary; 
but  this  factor  does  not  purge  the  transaction 
of  all  element  of  chance*  To  the  purchaser  it 
Is  uncertain,  as  to  him  it  is  chance." 

"Chance"  as  defined  by  V<ebster  Is  a possibility  or 
probability  of  an  event  happening.  In  the  present  case  it  Is  purely 
a matter  of  chance  as  to  wheth  r the  theater  patron  receives  one 
cent  or  one  dollar  In  money.  The  element  of  time  at  which  ho  buys 
his  ticket  and  enters  the  tjJcater,  when  compared  with  the  order  In 
wnlch  the  envelopes  containing  the  dollars  are  pl-^cod  In  the  stack 
determined  whfith«-r  he  gets  one  cent  or  mo  dollar.  This  time  element 
la  chance  within  the  lottery  law.  State  ex  rel.  vs.  Hut.hea,  299 
Mo.  529. 
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. This  office  has  previously  advised  theaters  and  pro- 
secuting attorneys  with  reference  to  the  operation  of  this 
scheme.  In  which  the  position  has  been  taken  that  such  Is  a lottery. 


CONCrUSION 


It  la  therefo]:*e  the  opinion  of  this  office  that  the 
scheme  as  outlined  In  yo^xr  letter,  sometimes  known  as  "Pay  Nights" 
and  sometimes  by  other  names.  Is  a lottery  In  violation  of  the 
crl  Inal  code  of  this  state;  that  Its  operation  Is  vuilawful  as 
uelng  In  violation  of  Section  4314  R.  S.  Missouri  1929. 


Respectfully  submitted. 


FRANKLIN  E.  RIAOAN, 
Assistant  Attorney  General 


APPROVED* 


J.  E.  TaVL6!! 

(Acting)  Attorney  General 


FERlUM 


COUl'llY  CL£KK: 


'Clerk’s  duty  to  total  columns  of  taxable  property 
on  ^issessor’s  books  under  Sections  9800-9805,  R.S. 
Missouri.  1929, 


April  1938 

\ 

\ 

; 


L'jr.  KicUard  Chamler 

^roseoutia^  Attorney,  Randolph  County 
tioberly,  Missouri 

iJeur  >>lr: 

This  department  is  in  receipt  of  your  letter  of 
.i.pril  16,  1936,  in  v^hloh  you  request  an  opinion  as  follows: 

'7  enclose  herewith  two  sample  sheets 
from  the  records  of  the  / jssessor . One 
is  called  the  personal  sheet,  the 
other  the  land  sheet* 

’’You  will  notice  that  the  personal 
sheet  lists  live  stock,  farm  inachlnery, 
household  goods,  money,  motor  vehicles 
and  other  personal  property.  The  land 
sheet  carries  the  real  property  owned 
by  the  tax  payer  and  has  the  proper 
ziotatlons  as  to  the  value  of  the  land 
and  the  amount  of  it • A dispute  has 
arisen  betv;een  the  ..ssessor  and  the 
County  Clerk*  The  Clerk  contends  that 
the  .. ssessor 's  ubs tract  is  not  complete 
unless  he  furnishes  a tabulation  at  the 
bottom  of  each  sheet  of  the  abstract 
carrying  the  total  of  the  columns  on 
that  particular  sheet.  The  .-.ssessor 
takes  the  position  that  under  Section 
9800  Revised  statutes  of  Missoiiri,  19E9, 
that  it  is  the  duty  of  the  Clerk  of  the 
County  Court  to  furnish  the  footings  of 
the  different  columns  on  the  sheets* 

^Please  advise  whether  the  Clerk  or  the 
..ssessor  should  add  the  different  columns 
on  each  sheet  of  the  abstract  for  land 
and  personal  property* ** 


i^pril  21,  1938 


V.a  think  the  proTislons  of  i^eotion  9800  (which  you 
cite)  and  Section  9605,  R.S.  UlBsouri,  1929,  are  deoisiTC 
of  this  question, 

ocotion  9600  is  in  pert  as  follows: 

"And  the  clerk  of  the  county  court 

shall  iiamodiately  oake  out  an  abstract 

of  the  aeseasnent  book,  showing  af^gre- 

gate  footings  of  the  different  coluions, 

so  as  to  set  forth  the  aggregate  ; 3/7 

anounts  of  the  different  kinds  of  real 

and  personal  property  and  the  Talu- 

ation  thereof,  and  forward  the  saiss 

to  the  state  auditor,  to  be  laid  be* 

fore  the  state  board  of  equalization,” 

Section  9805  is  in  part  as  follows: 

"The  county  clerk  shall  add  up  the 

figxires  showing  the  amount  of  such 

tax,  in  the  proper  eolusms,  and  the  / ■ / ' ^ 

aggregate  amount  in  each  column  shall  ^ 

be  noted  on  each  page,  Said  clerk 

shall  test  the  acciiracy  of  such  ad* 

ditioBs  by  cos^uting  the  amount  of  such 

tax  on  the  aggregate  amount  of  property 

on  each  page,  that  he  may  be  certain 

that  the  tax  has  been  correctly  ex* 

tended  and  added,” 

'Jv-/' 

Section  9756,  as  amended.  Laws  of  1937,  page  570, 
and  Section  9760,  R,S.  Missouri,  1929,  enumerate  the  items  ^ 
to  be  contained  in,  and  the  arrangement  that  the  assessor 
is  to  follow  in  making  up  his  tax  books.  These  sections  at 
no  place  require  the  assessor  to  total  the  Talus  of  each 
column  of  taxable  property,  nor  do  we  find  any  other  pro* 
visions  in  the  law  requiring  him  to  do  the  same. 

In  Ciimmins  v.  Kansas  City  Public  iservioe  Co,,  66 
8,iAi,  Sod.  1,0,  931,  it  is  said: 

”It  is , of  course,  fundamental  that 
where  the  language  of  a statute  is 
plain  and  admits  of  but  one  meaning, 
there  is  no  room  for  construction,” 


I 
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The  provisions  of  Sections  9600  and  9805,  supra, 
appear  to  be  very  plain.  In  that  they  maice  It  the  duty  of 
the  county  clerk,  when  he  extends  the  taxes  on  the  as- 
sessor's books,  to  add  up  the  figures  showing  the  aioount 
of  the  tax  In  the  proi>er  column  and  to  note  the  aggregate 
amount  In  each  column  on  each  page,  and  further,  to  cheek 
the  same  to  be  certain  these  totals  are  correct. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department 
that  it  Is  the  duty  of  the  clerk  of  the  county  court  to  add 
the  oolumns  mentioned  In  Sections  9800  and  9805,  supra.  In 
order  that  the  total  taxable  value  of  the  property  extended 
on  the  assessor's  books  may  thereby  be  reflected. 


Respectfully  submitted, 


TTRi!;  W.  BURTON 
.issistant  Attorney  General 


By: 


TXTTiTTOn 

(..otlng)  Attorney  General 


Dintrlot  may  not  pay  bonus  to  teacher  when  said  bonur 
is  not  provided  by  contract. 


Hon.  Richard  Chamler 
Prose  outing  Attorney 
Randolph  County 
Moberly,  lllssottrl 

hear  olr: 


-prll  23,  1938 


'mia  department  le  In  receipt  of  your  request  for 
an  olfloiol  opinion  which  reads  «.s  follows: 

"The  school  directors  in  district 
i^50,  employed  u teacher  at 
a aionth  for  eight  months,  kt  the 
end  of  the  ei^t  month  period  the 
directors  voted  a bonus  to  the 
teacher  of  ylOO.OO,  This  was  in 
addition  to  her  salary.  Her  oon- 
truot  had  no  reference  to  any  bonus • 

"A  tuz  payer  has  complained  ulleg- 
ing  the  school  district  had  no 
authority  to  pay  the  bonus . Please 
advise  vdiether  or  not  the  notion  of 
the  board  in  paying  the  bonus  was 
improper.** 

.'jrtible  IT,  section  47,  of  the  Cezustitution  of 
iiiaaouri  provides  in  part  oa  follovis: 

"The  General  .nsambly  shall  have  no 
power  to  authorize  any  oounty,  oity, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the 
State  now  existing,  or  that  may  be 
hereafter  establisted,  to  lend  its 
credit,  or  to  grunt  public  money  or 
thing  of  value  in  aid  of  or  to  uny 
Individual,  oeeooiation  or  corpor- 
ation whatsoever,  •••*•,« 


Hon.  Richard  Chamler 


- Z 


iiprll  23,  1938 


stated  in  your  request,  this  looney  Is  paid  by 
the  school  district  not  under  the  terms  of  the  contract  of 
employment,  but  as  a mere  gratuity  or  "bonus'*.  Therefore, 
these  statutes  relating  to  contracts  between  school  teachers 
and  school  directors  or  boards  of  education  (Sections  9209, 
9210,  R.8.  Ulssouri,  1929)  are  not  applicable  to  the  situ- 
ation at  hand. 

Under  the  above  constitutional  provision,  no  po- 
litical subdivision  of  the  state  can  grant  public  money  to 
any  Individual.  That  a school  district  is  a public  sub- 
division is  xio  longer  open  to  question,  utate  ex  rel. 
UcKlttrlok  V.  Whittle,  63  ii.Vlt.  2nd  100,  State  ex  rel.  School 
District  V.  Gordon,  231  Mo.  547,  l33  S.W.  44.  Therefore, 
for  the  officers  of  a school  district  to  grant  to  a teacher 
money  for  the  payment  of  v^hich  the  district  is  not  liable, 
and  which  is  a mere  gift  and  gratuity  on  the  part  of  such 
directors,  clearly  comes  within  the  inhibition  of  the  above 
constitutional  provision,  and  is,  therefore.  Illegal  and 
void. 


There  is  another  reason  which  would  make  such  a 
gift  void  imd  of  no  effect,  i-rticle  IT,  Jection  48,  of 
the  Constitution  of  Missouri  provides  as  follows: 

"The  General  ^issembly  shall  have  no 
power  to  grant,  or  to  authorize  any 
county  or  municipal  authority  to  grant 
any  extra  compensation,  fee  or  allow- 
ance io  a puhilc  oi^l'icer,  agent,  servant 
or  contractor,  after  service  has  been 
rendered  or  a contract  has  been  entered 
into  and  performed  in  whole  or  in  part, 

. nor  pay  nor  authorize  the  payment  of 
any  claim  hereafter  created  against  the 
State,  or  any  county  or  municipality 
of  the  State,  \mder  any  agreement  or 
contract  made  without  express  authority 
of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and 
void." 

In  Watts  V.  Levy  juistrlot,  164  Mo.  ^pp.  263,  the 
court  said: 


"xhile  this  constitutional  prohibition 
does  not  literally  cover  the  class  of 
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officers  or  public  agencies  to  which 
these  drainage  districts  belong,  it 
would  seem  that  its  spirit  should 
coTer  them,  and  that  spirit  is  against 
the  allowance  or  payment." 

while  the  abore  case  deals  with  a drainage  district, 
still  the  political  status  and  nature  of  a school  district 
are  very  similar  to  that  of  a drainage  district  and  what 
was  said  In  that  case  is  equally  applicable  here. 


G0>iCLU6IDM 

It  is,  therefore,  the  opinion  of  this  department 
that  a board  of  directors  of  a school  district  may  not  grunt 
a bonus  at  the  end  of  a year  to  a school  teacher,  no  mention 
of  v.hloh  is  made  in  tiie  contract  of  employiimnt. 


Respectfully  submitted, 

0LLIV2R  M,  NGU3K 
.‘JBsistant  Attorney  General 


>u’PROYKD  By: 


(Acting) 


Attorney  General 


/ 

I 


SCHOOLS:  Meaning  of  the  word  "majority”  in  elect- 

ing School  Directors  or  voting  on 
propositions 


May  12, 


1938 


Honorable  Paul  N.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


Dear  Sir: 


This  Is  to  acknowledge  your  letter  as  follows: 

"Section  9278  R*  S.  1929,  refers  to 
the  election  of  School  Directors, 
and  their  qualifications.  The  time 
of  their  election  is  contained  In 
sections  9263-4.  The  latter  section 
provides  that,  (among  other  proposi- 
tions to  be  voted  upon  at  the  an- 
nual school  meeting)  *The  qualified 
voters  assembled  at  the  annual 
school  meeting,  when  not  otherwise 
provided,  shall  have  power  by  a 
majority  of  the  votes  cast:' 

" 'Second-  To  choose  by  ballot, 
one  director,  who  shall  hold 
his  office  for  the  term  of  three 
years  and  until  his  successor 
is  elected  and  qualified.' 

"It  will  be  noted  that  this  law 
provided  In  most  cases  that  the 
proposition  voted  upon  must  be 
carried  by  a majority  of  the  votes 
cast  at  such  election;  and  I 
believe  thla  has  been  the  opinion 
of  your  office  In  the  past;  but 
the  question  arises  as  to  what 
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will  be  the  result  In  the  event 
no  one  candidate,  or  the  proposi- 
tion voted  on  does  not  receive 
such  majority  of  the  votes  cast. 
Apparently  the  law  does  not  de- 
fine the  word  majority,  and 
turning  to  Webster,  we  find  that 
majority  means  more  than  half. 

If  no  one  then  receives  more 
than  half  the  votes,  will  It 
be  necessary  to  keep  voting 
at  the  same  or  subsequent 
elections,  vintll  the  candi- 
dates, or  propositions  voted 
upon  do  receive  such  a majority 
of  the  votes  cast? 

"To  hold  this  to  bo  true  as 
literally  stated  would  probably 
work  a hardship  In  many  Instances, 
and  yet  to  hold  otherwise  might 
be  without  sanction  of  the  law, 

I can  find  no  decisions  on  this 
proposition  here,  and  would  like 
your  opinion  If  you  care  to  give 
same,  on  a matter  which,  technical*^ 
ly  at  least,  may  not  be  directly 
In  line  with  either  yours  or  any 
official  duties,  let  there  Is  a 
situation  existing  In  this  county 
which  Is  of  public  Interest,  and 
I have  been  consulted  In  the 
matter,  and  In  turn  have  consulted 
you.  In  the  emergency.  If  you 
care  to  give  yovir  opinion  In  this 
matter.  It  will  be  appreciated 
very  much." 


Section  9287,  Revised  Statutes  Missouri  1929, 
vests  the  control  of  a district  In  a board  of  directors 
consisting  of  three  members.  Said  section  provides.  In 


Honorable  Paul  N«  Cbltwood 


-3- 


May  12,  1938 


part,  as  follows t 

"Said  directors  shall  be  chosen 
by  the  qualified  voters  of  the 
district  at  the  time  and  in  the 
manner  prescribed  in  Section  9283 
of  this  article,  and  shall  hold 
their  office  for  the  term  of 
three  years,  and  until  their 
successors  are  elected  or  ap- 
pointed and  qualified,  except 
those  elected  at  ihe~f irst 
amiual  meetin^TISeid  in  the 
district  under  the  provisions 
of  y:xis~“chapter,  whose  term  of 
"^fice  shall  be  for  one , iwo 
and  three  years,  respectively," 


It  will  be  noted  from  a reading  of  Section  9287, 
that  directors  hold  office  for  a term  of  three  years,  ex- 
cept the  first  board  of  directors,  and  until  their  successors 
are  elected  or  appointed  and  qualified*  Therefore,  it 
follows  that  once  a person  is  elected  to  the  board  of 
directors  that  he  holds  his  office  until  a successor  is 
elected  or  appointed  and  qualified* 

Section  9283  provides  for  the  annual  meeting, 
and,  in  part,  reads  as  follows!  "The  annual  meeting  of 
each  school  district  shall  be  held  on  the  first  Tuesday 
in  April  of  each  year,  at  the  district  schoolhouse, 
commencing  at  2 o'clock  m.  " Provision  is  further 
made  that  in  the  event  there  is  no  schoolhouse,  that 
then  the  place  of  meeting  is  designated  by  notice* 

Therefore,  the  time  and  place  of  the  annual 
meeting  of  the  voters  of  the  school  district  is  fixed 
at  a definite  time  and  place*  The  matters  and  things 
which  the  voters  pass  upon  la  fo\md  in  Section  9284, 

Revised  Statutes  Missouri  1929*  Section  9284,  supra,  as 
pertinent  to  your  inquiry,  reads,  in  part,  as  follows i 
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"The  qualified  voters  assembled 
at  the  annual  meeting,  when  not 
otherwise  provided,  ^all  have 
power  by  a majority  of  the  votea 
cast  I 

"Second-  - To  choose,  by  ballot, 
one  director,  who  shall  hold  hla 
office  for  the  term  of  three  years 
and  until  his  successor  Is  elected 
and  qualified." 


The  above  statute  Is  unambiguous • and  provides 
merely  that  the  voters,  when  assembled  at  the  annual 
meeting,  may  vote  by  ballot  to  choose  a director,  and 
when  a majority  of  the  voters  thus  assembled  choose  toy 
ballot  the  director,  such  director  will  hold  office  for 
a term  of  three  years,  or  vintll  his  successor  Is  elected 
and  qualified.  As  hereinbefore  shown,  at  the  first 
meeting  In  a newly  organized  district,  the  directors  are 
elected  for  a term  of  one,  two  and  three  years,  so  that 
the  next  annual  meeting  would  mean  that  the  voters  would 
have  to  elect  a director  to  a three  year  term,  occasioned 
by  the  expiration  of  the  term  of  the  person  holding  office 
for  one  year,  and  thereafter  each  year  a director  would 
be  elected.  The  question  presents  Itself,  however,  that 
If  the  voters  failed  and  refused  to  elect  a director  to 
succeed  the  person  whose  term  has  expired,  what  would  be 
the  effect  thsreof?  Section  9287,  and  Section  9284, 

In  no  uncertain  terms  provide  that  a director  holds 
office  until  his  successor  Is  elected  and  qualified,  and 
failure  of  the  voters  to  elect  a successor  at  an  annual 
meeting  by  a majority  vote  leaves  said  director  a hold 
over  In  office  xintll  his  successor  Is  elected  and 
qualified.  No  provision  Is  found  for  the  election  of 
a person  to  a directorship  other  than  at  the  annual 
meeting  unless  there  be  a vacancy,  and  In  the  event  of 
a vacancy  Section  9290,  Revised  Statutes  Missouri  1929, 
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provides  how  such  Is  rilled.  The  failure  of  the  qualified 
voters  to  elect  a successor  would  not  create  a vacancy.  In 
our  opinion.  State  ex  rel  Thurlo  v.  Harper,  556  Ho.  717, 
80  S.^A.  (2)  649,  862.  Having,  concluded  that  no  vacancy 
exists  by  fall\u*e  of  the  qualified  voters  at  the  annual 
meeting  to  elect  a successor  for  the  director  whose  term 
had  expired  by  operation  of  law,  the  question  arises  as 
to  how  long  the  "hold  over"  remains  a director.  In  other 
words,  does  the  "hold  over"  director  remain  In  office 
for  a term  of  three  years  imless  a vacancy  occurs,  as 
contemplated  by  Section  9290,  Revised  Statutes  Missouri 
19297  There  Is  no  question  but  what  Section  9284,  supra, 
provides  for  the  choosing  by  bsdlot  of  only  one  director 
for  a term  of  three  years,  and  provision  is  siade  to  fill 
a vacancy  at  the  annual  meeting  If  such  vacancy  la 
"caused  by  death,  resignation,  refusal  to  serve,  repeated 
neglect  of  duty  or  removal  from  the  district."  However, 
there  Is  no  provision  by  statute  to  elect  at  the  annual 
meeting  a director  to  fill  out  an  unexplred  term  unless 
such  unexplred  term  is  occasioned  by  a vacancy.  Having 
held  that  no  vacancy  exists  because  of  failure  to  elect 
a director  whose  term  had  expired.  It  follows  that  the 
director  would  enter  upon  a new  term  for  three  years, be- 
cause of  the  failure  of  the  electorate  to  provide  a 
successor  for  him.  As  reasoning  for  our  conclusion  we 
quote  from  an  opinion  rendered  by  this  department  on 
March  1,  1957,  to  the  prosecuting  attorney  of  Charlton 
County,  Keytesvllle,  Missouri,  wherein  It  is  said 
(pages  6-8)* 


"An  election  to  any  office  can  only 
be  held  when  provided  for  by  law. 

As  was  said  in  the  case  of  State  ex 
rel.  McHenry  v.  JenJcins  45  Mo.  1.  c. 
265* 

" 'Or  if  not,  who  Is  the  present 
clerk?  By  the  terms  of  the  act 
creating  the  Kansas  City  Common 
Pleas,  As  well  as  by  the  consti- 
tutional provision,  the  clerk 
shall  hold  his  term  until  the 
election  and  qualification  of  his 
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auccessor.  -^hua  there  la  no 
vacancy,  and  Mr • Vincent  holda 
over. 

"In  relation  to  relator's  second 
claim,  that  the  omission  to  hold 
an  election  in  1868  can  oe  sup- 
plied by  one  In  1866,  we  can  only 
say  that  it  is  a valid  one  if  the 
law  provides  for  any  such  elec- 
tion. But  he  has  failed  to  show 
us  any  such  provision,  and  it 
would  be  difficult  to  give  legal 
validity  to  a volunteer  election. 
No  election  can  be  bad  unless 
provided  for  by  law.  As  the  law 
makes  no  provision  for  the  elec- 
tion of  clerks  in  1868,  such 
election  is  wholly  void  and  of 
no  effect.  This  position  has 
never  been  questioned.  Xn  the 
State  V.  Robinson,  1 Kansas, 

17,  a question  was  raised  as  to 
the  validity  of  an  election  for 
governor  and  it  was  held  that 
the  election  imder  consideration 
was  not  provided  for  by  law,  that 
the  person  elected  could  not  take 
the  chair,  and  that  the  previous 
governor  should  hold  over  until 
the  next  general  election.  Mo 
case  has  been  known  where  a 
volunteer  election  has  been  held 
valid,  even  though  the  term  of 
the  incumbent  had  expired." 


"Also,  In  the  decision  of  State  ex  Inf.  v. 

Dabbs,  188  Mo.  1.  c.  567 t 

' "The  act  of  March  25,  1901  (Laws 
1901,  p.  120),  providing  for  an 
additional  judge  of  the  circuit 
coxirt  of  Jasper  county,  under 
which  defendant  was  appointed 
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and  coBimlsaioned,  provldaa,  that 
*h6  shall  continue  In  office 
until  the  first  Monday  of  January » 
1903 « and  xmtll  hla  succeaaor  Is 
elected  and  qualified.  * Hla 
successor  was  elected  at  the 
general  election  held  In  November^ 
1902,  but  died  before  qualifying 
and  It  must  follow  that  defendant 
la  'entitled  to  hold  over  until 
the  next  regular  term  for  hold- 
ing an  election  for  that  office.*  ” 


"The  legislature  having  provided  for 
the  election  of  treasurer.  In  the 
event  that  there  Is  no  vacancy  had 
In  mind  uniformity  as  to  time.  As 
was  said  In  the  case  of  State  ex  Inf. 
V.  Smith,  152  Mo.  1.  c.  521 i 

"In  the  case  at  bar'  Haughton  was  ap- 
pointed under  section  7 of  the  Act 
of  1691,  to  fill  the  unexplred  term 
of  Sheehan,  which  ended  at  the 
regular  election  In  1896,  and  xmtil 
his  successor  was  duly  elected  and 
qualified.  The  attempted  election 
of  his  successor  In  1698  failed  by 
reason  of  a tie  vote.  Ko  successor 
was  then  elected  and  hence  none 
qualified.  Therefore  no  vacancy 
existed  or  occurred  in~The  office. 

The  effe’cT  was  the  same  as  If  no 
election  for  a successor  had  been 
held  In  1698.  There  being  no 
vacancy  there  was  no  power  In 
the  judges  named  to  appoint  de- 
fendant to  the  office,  either  by 
virtue  of  the  Act  of  1891  or  of 
any  other  statute,  and  hence 
their  action  was  a nullity  and 
defendant  had  no  title  to  the 
office.  Inasmuch  as  the  Act  of 
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1891  provided  that  there  should 
be  an  election  for  Justice  of 
the  peace.  In  St.  Louis,  at  the 
regular  election  In  1894  'and 
every  four  years  thereafter,' 
and  Inasmuch  as  there  was  In 
legal  Intendment  no  election  held 
In  the  fovurth  district  In  St* 

Louis  for  Justice  of  the  peace 
In  1896,  there  has  been  no 
successor  yet  elected  for  Haughton, 
and  as  the  purpose  of  the  law- 
makers In  that  there  shall  be 
uniformity  In  the  time  of  electing 
all  Justices  of  the  peace,  and 
as  there  is  no  special  statute 
covering  cases  like  this.  It 
follows  that  there  can  oe  no 
legal  election  held  to  elect 
a successor  for  Haughton  until 
the  regular  election  in  the 
year  1902,  and  that  he  has  a 
right  to  continue  to  hold  the 
office  of  Justice  of  the  peace 
for  the  fourth  district.  In  the 
city  of  St*  Louis,  until  a 
successor  is  elected  at  that 
time,  and  thereafter  duly 
qualifies,  by  virtue  of  Lis 
appointment  until  Lis  successor 
Is  duly  elected  and  qualified.” 


I'rom  the  aoove  and  foregoing.  It  la  our  oplnloni 

1*  That  the  director  holds  office  until  his 
successor  Is  elected  and  qualified* 

2*  That  the  failure  of  a person  to  receive 
a majority  of  the  votes  cast  at  an  annual  meeting  for 
director  would  continue  In  office  the  old  director. 

3*  That  ho  vacancy  exists  In  a director- 
ship merely  oecause  the  assembled  voters  neglect  by  a 
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majority  vote  to  elect  a successor* 

4*  That  no  hardship  Is  visited  upon  the  dis- 
trict by  the  failure  of  the  assembled  voters  by  a majority 
vote  to  elect  a successor,  because  the  business  trans- 
acted for  the  district  by  the  "hold  over”  director  does 
not  inure  to  the  detriment  of  the  district  because  the 
acts  of  such  director  would  be  valid  in  all  respects* 

Eaker  v*  Common.  School  District  ho*  73,  of  butler  County 
(Mo.  App*)  62  S.  .v*  (2)  778,  703* 

5*  That  such  "hold  over"  director  would  con- 
tinue in  office  for  a regular  term  of  three  years* 


Yours  very  txnaly 
* 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED 


3.  E*  TAILOR 

(Acting)  Attorney  General 


JLH  LC 


TAXATION:  _ County  court  nnist  make  a levy  under  Saetlon  ^^90,  R.  S. 

No.  1929.  Moneys  derived  from  levy  under  said  section 
should  not  be  placed  In  the  budget  but  should  be 
disbursed  according  to  the  terms  of  the  statute* 


It  Ay  18,  1938 


iJonorable  Kl chard  dhamler 
rrosecutlng  attorney 
ixandolph  County 
juoberly,  "*lsso\irl 


Dear  olr: 


Ihls  Department  Is  In  receipt  of 
of  imay  3d,  wherein  you  request  an  opinion  embodying  the 
following  facts: * 

".i^ectlQn  7890,  Revised  statutes  of 
Missouri,  1929,  requires  coiintles 
of  the  size  of  Randolph  County  to 
levy  at  the  iiuay  Term  of  the  County 
Court,  for  the  credit  of  the  • County 
Road  and  Bridge  itUnd*  a levy  not  to 
exceed  20^  per  ^100.00  as  a road  tax. 

"•Lhe  budget  law  starting  at  page  340 
of  the  session  /.cts  of  1933  provides 
that  the  County  shall  estimate  the 
amourit  of  money  needed  for  various 
purposes  and  pass  a levy  sufficient 
to  provide  such  fund.  In  this  county 
the  money  needed  for  the  county  road 
work  Is  Included  In  the  general  levy* 

• 

"ihe  County  Court  has  asked  that  you 
advise  whether  or  not  It  Is  necessary 
to  follow  the  mandatozy  provision  of 
Section  7890  after  the  budget  law  has 
been  passed.  If  It  Is  not  necessury 
they  propose  to  raise  all  funds  neces- 
sary for  county  road  work  from  the 
general  levy  and  propose  to  not  levy 
uzkder  the  provisions  of  section  7690. 


FIL^d] 

IMJ 
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Please  adTise  thorn  #iother  or  not  thoy 
oust  make  this  levy. 

"If  they  must  levy  vuider  section  7890  . 

the  County  Clerk  desires  to  know 
whether  he  must  maintain  a 'County 
Road  and  Bridge  iund';  or  whether  tho 
money  raised  by  this  levy  should  be 
distributed  as  county  monies  are  re- 
quired to  be  distributed  by  the  budget 
•law. 

"It  Is  the  understanding  of  our  county 
Court  that  Action  7891,  ^^evlsed  btatutes 
of  irilssourl,  1929,  can  be  used  to  ral^ 
funds  for  the  special  road  districts. 

It  Is  well  to  bear  In  mind  the  provisions  of  Section 
7890,  R«  kIo.  1929,  mentioned  In  your  letter,  and  same  Is 
herewith  quoted  In  full  as  follows: 

"The  county  courts  In  the  several 
counties  of  this  state,  having  a 
population  of  less  than  two  hundred 
and  fifty  thousand  Inhabitants,  at 
the  hay  term  thereof  In  each  year, 
shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax 
of  not  more  than  twenty  cents  on  the 
one  hxmdred  dollars  valuation  as  a 
road  tax,  wx>lch  levy  shall  be  collected 
and  paid  Into  the  county  treasury  as 
other  revenue,  and  shall  be  placed 
to  the  credit  of  the  'coiuity  road  and 
bridge  fund.'" 

The  effect  of  the  Budget  Act  has  often  been  construed 
by  this  department  as  not  the  complete  repeal  of  the  financial 
structure  of  a county  but  more  for  the  purpose  of  promoting 
economy  and  efficiency  In  county  government,  and  the  Act  has 
further  been  construed  as  repealing  only  such  sections  as  are 
In  direct  conflict  with  It  and  cannot  be  harmonised  with  the 
spirit  ana  purpose  of  the  Budget  Act.  :>ectlon  22,  Laws  of 
Missouri,  1933,  page  361. 
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Carefully  construing  the  terms  of  Action  7890, 
supra,  we  cannot  construe  such  terms  to  he  in  conflict 
with  the  terms  of  the  Budget  Act,  but  the  effect  of  both 
the  act  and  the  section  in  carrying  out  the  terms  must  be 
considered,  and  the  questions  are  to  the  effect:  (a)  As 
to  whether  or  not  the  county  court  must  make  a levy  under 
•section  7890;  and  (b)  if  the  county  court  makes  the  levy 
in  accordance  with  the  terms  of  Section  7800  are  such  ftuuls 
so  raised  by  the  levy  to  be  distributed  in  conformity  with 
the  tex*ms  of  the  Biidget  ActV 

Lnder  the  general  powers  of  the  cotinty  court, 
given  by  U>e  Constitution,  :>ectic«i  11  of  Article  X,  the 
^egislatiire  enacted  ejection  7890,  quoted  supra,  as  a part 
of  the  road  taxing  scheme,  dtate  ex  rel.  Kersey  v.  Lsuid 
Cooperage  Co.,  317  ko.  1.  c.  43.  V,e  think  that  the 
statute  is  mandatory  in  its  terms  and  has  been  so  declared 
by  the  decision  of  3tate  to  the  Use  of  Covington  v.  Viabash' 
Ry.  Co.,  319  Mo.  1.  c.  305,  as  follows: 

"ihe  prototype  of  this  section  was 
enacted  by  Laws  1899,  p.  340  (^c. 

9436,  K.  J.  1899),  by  which  it  was 
provided  that  county  courts  nmy  levy 
a road  tax  of  not  less  than  five  cents 
or  more  than  twenty  cents  on  the  tflOO 
value ticMi,  to  be  deducted  from  the 
levy  made  for  county  pxirposes.  The 
statute  has  come  on  down  as  bection  19, 
page  743,  Laws  1909;  ;>ection  10481, 

Revised  statutes  1909;  Laws  1913, 
page  667;  Section  36,  page  457,  Laws 
1917;  Section  10682,  Revised  Statutes 
1919;  and  i-aws  1921  (£x.  ^ss.)  p. 

172.  The  lav  of  1909  dropped  the 
five  cent  minimum  imposed  by  the  lav 
of  1899,  and  also  omitted  the  specific 
provision  that  the  z*oad  tax  be  deducted 
from  the  levy  made  for  county  purposes, 
llie  1913  law  put  back  a minimum  of 
ten  cents,  which  was  carried  in  the 
statute  xintil  stricken  out  by  the 
amendment  in  1921.  Row  there  is  no 
mlnimuia  requirement,  but  the  section 
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during  all  this  twenty  years,  nearly, 
has  been  regarded  as  a muadatory 
statute  requiring  the  levy  of  a road 
tax  within  the  limit  (or  limits) 
specified  from  tlste  to  time,” 

^fherefore,  it  becomes  the  duty  of  the  county  court 
to  make  a levy  of  some  nattu’e  under  section  7890.  Of  course, 
the  amount  Is  discretionary  with  the  county  court* 

Our  answer  to  your  first  question  being  In  the 
affirmative.  It  becomes  necessary  to  z*efer  briefly  to  certain 
terms  In  the  Budget  '^ct  to  answer  your  second  question* 

In  action  1,  Laws  of  Ulssourl,  1955,  page  541, 
the  act  uses  the  following  expressions: 

"*  e .henever  the  term  revenue  is 
used  In  this  act  It  shall  be  under- 
stood and  taken  to  mean  the  ordinary 
or  general  revenue  to  be  used  for 
the  current  expenses  of  the  comty 
as  Is  provided  by  this  act  regardless 
of  the  source  from  which  derived.  « « « 

•Lhe  receipts  shall  diow  the  cash 
balance  on  hand  as  of  >ianuary  first 
and  not  obligated,  also  all  revenue 
collected  and  an  estimate  of  all 
revenue  to  be  eollected,also  all  moneys 
received  or  estimated  to  be  received 
dvcplng  the  current  year*  * « * ♦" 

^hls  would  appear  to  Include  all  forms  of  revenue  which 
apparently  would  Include  the  levy  under  oectlon  7890,  as 
a levy  under  this  section  Is  considered. a levy  "for  county 
purposes*”  State  ex  rel*  v*  Railroad,  519  Ho*  502* 

But  under  Action  2,  page  541,  Laws  of  Missouri, 
1955,  the  county  court  Is  directed  to  classify  the  expendi- 
tures In  such  a way  as  to  preserve  priority  of  each  class* 

The  first  five  classes  are  definite  In  their  terms  and  set 
forth  precisely  the  Items  whltdi  ere  to  be  classified*  The 
only  class  which  could  be  said  by  Inference  or  reference  to 
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Include  roads  and  bridges  Is  Class  5,  idilch  Is  as 
follows: 


"'^he  county  court  shall  next  set 
aside  and  apportion  the  amount 
required.  If  any,  fcrteie  upkeep, 
repair  or  replacement  of  bridges  on 
other  than  state  highways  (and  not 
In  any  special  road  district)  which 
shall  constitute  the  third  obligation 
of  the  county#" 

Howerer,  this  class  refers  to  the  upkeep,  repair  or  replace- 
ment of  bridges  not  on  state  highways  or  In  special  road 
districts*  No  provision  Is  made  for  the  upkeep  or  repair 
of  roads.  Class  6 mezwly  attempts  to  provide  for  any  excess 
money  which  the  county  court  may  have  on  hand  after  providing 
for  the  other  five  classes,  and  In  order  to  have  funds  In 
this  class  It  Is  necessary  for  the  county  to  be  solvent  and 
not  owing  any  outstsindlng  warrants. 

Thus,  the  slttiatlon  resolves  Itself  Into  the  fact 
that  the  terms  used  In  the  first  section  of  the  Budget  Act 
are  broad  enough  to  Include  funds  derived  under  a levy 
provided  for  In  Action  7890,  but  the  Budget  Act  falls  to 
offer  any  classification  for  such  funds. 

In  view  of  the  fact  that  the  Budget  act  In  nowise 
provides  for  the  use  of  funds  derived  under  Section  7890 
or  the  manner  In  which  they  shall  be  spent  or  classified, 
we  are  of  the  opinion  that,  such  ftmds  do  not  come  within 
the  provisions  of  the  Budget  Act  and  as  contained  In  section 
7890  they  "shall  be  placed  to  the  credit  of  the  boxmty 
road  and  bridge  fund.*"  And  we  are  of  the  further  opinion 
that  they  should  be  kept  In  said  fmd  and  expended  l^epend- 
ently  of  the  Budget  i>.ot. 


The  last  paragraph  In  your  request  Is  not 
sufficiently  definite  for  us  to  determine  the  exact  question. 
However,  we  assusie  that  the  county  court  desires  to  make  an 
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additional  lery  under  Action  73S1,  R*  ^*  ko*  1929, 
empowerinf  said  county  court  so  to  do  for  the  purpose  of 
raising  funds  only  In  a special  road  district,  or  can 
the  county  couirt  use  the  funds  levied  by  this  section 
In  a special  road  district? 

In  either  event  we  think  the  statute  Is  plain 
In  the  proviso  therein  contained,  which  Is  as  follows: 

"provided,,  however,  that  all  that 
..art  or  portion  of  said  tax  ihlch  shall 
arise  from  and  be  collected  and  paid 
upon  any  property  lyln^:  and  being  with- 
in any  road  district  shall  be  paid 
Into  the  county  treasury  and  placed 
t^  the  credit  of  the  special  road 
district,  or  other  road  district,  from 
ihlch  It  arose,  and  shall  be  paid  out 
to  the  respective  road  districts 
upon  f/arrants  of  the  county  court, 
in  favor  of  the  conciJ.s3 loners, 
treasurer  or  overseer  of  the  district, 
as  the  case  may  be:  * 

Action  7891,  supra,  has  been  construed  by  the  court  In 
^tate  ex  rel*  v*  Cooperage,  317  ho*  4b,  as  not  being  a part 
of  county  levy,  or.  In  other  words,  not  a levy  for  current 
county  expenditures* 


iioapectfully  submitted 


OLLlVh'R  Yi,  hOLEH 
Assistant  Attor:;ey-deneral 


ni.x'R  jVrii,': 


(..ictlng)  Attorney-General 


OWRthO 


HEALTHS  P»r»on»  violating  rules  promvil gated  in  aooordanoe  with 

prerisions  of  Art*  Chap*  62*  R*  S*  Mo*  1929*  relating 
-bo  the  pul  lie  health  are  guilty  of  a misdemeanor* 


Mr.  Paul  M*  Chitwood* 
Proseeutiag  Attorney* 
Centerville*  Missouri. 

Deer  Sirs 


Ally  1*  1936. 


This  will  eeknowledge  your  letter  ef  reeent  date  re- 
questing  an  opinion  fros  this  offioe  sis  to  vAsether  or  not  the  Beputy 
CosBlssioner  of  lealth  appointed  in  aeeordanee  with  ^e  prorieions 
ef  Seetien  99t6  as  swended*  Laws  of  Missouri*  1938*  at  page  £71*  had 
author!^  under  the  precisions  ef  the  laws  relating  to  publie  heal^ 
Tital  statisties  to  aaka  reasonable  regulations  for  the  preriaticnof 
anallpez*  and  preseeuting  anyone  for  raworing  a quarantine  eard  vdiieh 
has  beeai  pi seed  upon  the  door  of  any  person  quarantined  for  snail- 
pox. 


At  the  outset  we  wake  the  ebservation  that  your  looal 
deputy  State  Health  Canwissiener  only  was  earrying  into  effeet  rules 
and  regulations  ef  the  State  Board  of  Hesdth  relati-ve  to  ecnaunioable 

diseases* 


Attention  is  direeted  to  See*  9016*  1*  S*  Ho*  1929*  re-‘ 
lating  to  Hm  power  and  the  duty  ef  the  State  Beard  of  Health  with 
respect  to  the  health  of  the  publie  in  this  state*  It  reads  as  fol- 
lowsi 


"It  shall  be  the  duty  ef  the  State  Board 
ef  Health  to  ssifeguard  the  health  ef  the 
people  in  this  state*  eounties*  eities* 

Tillages*  and  tewns." 

« 

Under  the  prorisians  of  See.  901$:*  R*  S*  Me*  19ti*  the 
State  Board  of  Health  is  gieen  authority  to  designate  those  diseases 
vdiieh  are  ixifeotious*  eontagioas*  eenwnnieable  or  dangerous  in  their 
nature*  as  well  as  to  prcwulgate  tales  and  regulations  to  prerent  the 
spread  of  sueh  diseases*  Said  seetien  reads  as  fellowsi 

"The  board  shall  designate  those  diseases 
ehioh  are  infectious*  oontagious*  oasmoni- 
eable  or  dangerous  in  their  nature  and  shall 
nake  and  enferee  lulequate  rules*  regulations 
and  proeeduree  to  prerent  the  spread  ef  those 
diseases  and  to  detemine  the  preralenoe  of  said 
diseases  within  the  state*" 
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Upon  rvfarMiM  to  tho  Missouri  ^blle  Hoslth  Manual > 
issuod  ty  tho  Stato  Board  of  Hoalth  for  tho  ysar  1955«  at  pago  8,  it  Is 
disolosod  that  tho  Stato  Board  of  Eoalth  has  dosigoatod  diseases  nhloh  are  com- 
Bonioablo  and  dangerous  to  tho  ^^lio  hoal'yi*  oaong  idiioh  tiio  disease 
of  sBMLllpox  is  tdioroin  listed* 

Under  Seetion  4 of  the  Missouri  Publio  Health  Manual* 
page  15«,  relating  to  preeautionary  swasures  to  be  adopted*  uhere  a ee»> 
nunieable  disease  exists  in  any  eonsunity*  it  is  proTi<M  on  page  18  of 
said  Manual  that* 

"Khenerer  eonmunleable  disease  exists  in  any 
eoHBunity*  the  health  offieer*  in  order  to 
prrrent  the  spread  of  such  disease  nay  order 
the  elosure  of  sehools  and  other  plaees  of 
publie  asssnblage  for  suoh  tine  as  nay  be 
neeessary*  and  it  shall  bs  the  duty  of  the 
soheol  offioers  and  other  responsible  persons 
to  eomply  with  sui^  orders**  * *” 

Ihider  the  sans  sestion  of  Heal^  Manual*  it  is  further 
presided  vith  respect  to  the  quarantine  of  persons  afflleted  with  a eom- 
nunloable  disease*  on  page  18*  that* 

"Persons  afflleted  with  eosBunioable  dieease 
shall  roBsin  on  the  prsBd.ses  to  uhioh  they 
hase  been  ocmfined  until  tiie  restrletions 
hare  been  tenalnated  by  the  health  effioer 
er  his  penal  ssion  gisen  for  their  resiosal  to 
another  place*" 

These  oonsiderations  of  the  rules  and  regulations  prosiulgated 
by  the  State  Board  of  Health  would  ellninate  your  obeersatien  that  tiie  local 
health  officer  of  your  eossnuity  had  prcsmlgated  the  rules  and  regulations 
with  respect  to  this  oonmunioable  disease*  Therefore*  the  leeal  hesJth  of- 
ficer was  only  enforeing  su^  rules  and  regulations  as  had  been  pronil  gated 
by  the  State  Board  of  Healtii* 

It  is  proslded  under  the  prorisiens  of  8eo*  9050*  R.  S*  Mo* 
1929*  as  follows t 

"Any  person  or  persons  Tiolatiag*  refusing  er 
neglecting  to  obey  the  proTislens  of  this  artiele 
or  any  of  the  rules  and  regulations  er  proeedures 
nade  by  the  state  board  of  health  in  aeeordanee 
with  this  article*  or  idio  shall  leare  any  pest- 
house  or  isolation  hospital*  or  quarantined  house* 
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or  plaoo  wrlthout  tho  oonoont  of  tho  hoalth 
offleor  hawlBg  Jurlodlotion*  or  who  wradoo  or 
brwaks  quarantiiiw  or  kncnrllagl/  eonooals  a 
aaso  of  oontagioaa*  infoetiowa*  or  eomiuxiloablo 
dlsoasa*  or  who  roaowoa*  dostreys*  obstrueta 
froB  Tlav*  ar  taara  down  any  quarantina  eard* 
elotfa  or  Botlea  poatad  by  tha  attandiag 
aleiaii  or  by  tha  haalth  offiear*  or  by  dlraa- 
tlon  of  a propar  haalth  offiear*  shall  ba 
guilty  of  a wlsdaBwanor*” 


nia  statutas  abora  eansldarad  ara  plain  aad  unaablguous 
and  no  naad  for  aonstruetlon  axlsts* 


concLusiov 


In  Tiaw  of  tha  abowa*  it  la  tha  opinion  of  Ihls  dapart- 
nant  that  all  parsons  who  Tlolatad  tha  rulas  and  ragulatlons  abowa  notload* 
■ada  by  tha  Stata  Board  of  Haalth*  In  aeeordanea  vlth  tha  prorlslona  of 
Chaptar  52*  Artlela  I of  tiia  Rarrlsad  Statutas  af  Missouri*  1929*  idllah 
rulas  and  ragulatlons  mre  sovight  to  ba  anferoad  by  tha  Daputy  Haalth  Coa- 
alaslonar*  i»ara  guilty  of  a nlsdaswacor* 


laspaotfully  subslttad* 


HIBSELL  C.  STOKE 
Aaalstant  ^ttornoy  Qanaral 

IPPROYEDi 


TTYrmm 

(lehtng)  Attomoy  Oanaral 
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TAXATION:  / 

BANKS  AND  BANKING:  , 

FRANCHISE  TAX 
PREFERRED  STOCK  HELD 
BY  RFC: 


Preferred  stock  of  a bank  owned  by  the 
Reconstruction  Finance  Corporation  con- 
stitutes a part  of  the  capital  structure 
of  such  bank  upon  which  the  franchise  tax 
may  be  based. 


iiugust  EO,  1938 


Nr.  Richard  Chamiar 
Prosecuting  Attorney 
Randolph  County 
Noberly,  Nissouri 


FILED 


Dear  Sir: 


Tours  of  June  27,  1936,  end  of  July  19,  1936, 
pertaining  to  the  franchise  tax  of  The  City  Bank  k Trust 
Company  of  loberly,  Missouri,  hare  been  referred  to  me 
for  attention. 

Frcan  your  letters,  I find  that  the  (iueation  in- 
TolTed  is  the  right  of  the  State  Tax  Commission  to  assess 
the  entire  capital  stock  of  a corporation  for  franchise 
tax  when  a part  of  the  capital  struottire  of  such  corpora- 
tion is  represented  by  preferred  stock  which  is  owned  by 
the  Reconstruction  Finance  Corporation. 

The  franchise  tax  is  assessed  and  levied  by  the 
Tax  Commission  by  virtue  of  the  provisions  of  Section 
4641,  R.  S.  No.  1929,  which  is  as  follows: 

'*For  the  taxable  year  of  1929  and 
thereafter  every  corporation  organized 
under  the  laws  of  this  state  shall,  in 
addition  to  all  other  fees  and  taxes 
new  required  or  paid,  pay  an  annual 
franchise  tax  to  the  state  of  Missouri 
equal  to  one-twentieth  of  one  per  cent 
of  the  par  value  of  its  outstanding 
capital  stock  and  surplus,  or  if  the 
capital  stock  of  such  corporation  or 
any  part  thereof  consists  of  no  par 
value  stock,  then  in  that  event,  for  the 
purposes  herein  contained  such  stock 
shall  be  considered  as  having  a value  of 
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$5.00  par  share  unless  the  actual 
value  of  such  shares  should  exceed 
$5.00  per  share,  in  which  case  the 
tax  shall  be  levied  and  collected  on 
the  actual  value  and  the  surplus.  If 
such  corporation  enploxs  a part  of  its 
capital  stock  in  business  in  another 
state  or  coxintry,  than  such  corporation 
shall  pay  an  annual  franchise  tax  equal 
to  ona-twantieth  of  one  per  cant  of  its 
outstanding  capital  stock  and  surplus 
employed  in  this  state,  and  for  the  puiv 
poses  of  this  article  such  corporation 
shall  be  deemed  to  have  employed  in  this 
state  that  proportion  of  its  entire  out- 
standing capital  stock  and  surplus  that 
its  property  and  assets  in  this  state 
bears  to  all  its  property  and  assets 
wherever  located,  kvery  corporation 
not  organized  under  the  laws  of  this 
state,  and  engaged  in  business  in  this 
state,  shall  pay  an  annual  franchise 
tax  to  the  state  of  Missouri  equal  to  one- 
twentieth  of  one  per  cent  of  the  par  value 
of  its  capital  stock  and  surplus  employed 
in  business  in  this  state,  or  if  the 
capital  stock  of  such  corporation  or  any 
part  thereof  consists  of  no  par  value 
stock,  then  in  that  event,  for  the  purposes 
herein  contained,  such  stock  shall  be  con- 
sidered as  having  a value  of  $5.00  per 
share,  unless  the  actual  value  of  such 
shares  should  exceed  $5.00  per  share,  in 
which  case  the  tax  shall  be  levied  and  col- 
lected on  the  actual  value  and  the  surplus, 
and  for  the  purposes  in  this  article  such 
corporation  shall  be  deemed  to  have  employed 
in  this  state  that  portion  of  its  entire 
capital  stock  and  surplus  that  its  property 
and  assets  in  this  state  bears  to  all  its 
property  and  assets  wherever  located: 
Provided,  that  this  law  shall  not  apply  to 
corporations  not  organized  for  profit,  nor 
to  express  companies,  which  now  pay  an 
annual  tax  on  their  gross  receipts  in  this 
state,  and  insurance  companies,  which  pay 
an  annual  tax  on  their  gross  premium  receipts 
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In  this  state:  Provided,  bank  deposits 
shall  be  considered  as  funds  of  the  in- 
dividual depositor,  left  for  safo- 
heeping  and  shall  not  be  considered  In 
computing  the  amount  of  tax  collectible 
under  the  provisions  of  this  article. 

If  this  provision,  exempting  bank  de- 
posits shall  be  declared  unconstitutional 
by  the  courts,  then  the  legislature 
hereby  declares  that  it  is  the  intention 
that  the  remainder  of  this  article  shall 
be  in  full  force  and  effect  and  further 
declaring  that  it  would  have  passed  this 
article  irrespective  of  the  said  exempt- 
ing provision." 

Banking  institutions  are  authorized  to  issue  preferred 
stock  by  authority  of  Section  1,  Laws  of  Missouri,  1933,  page 
406,  which  is  as  follows: 

"Notwithstanding  any  other  provision 
of  the  laws  of  this  State  governing 
the  organization,  incorporation,  manage- 
ment, and  control  of  corporations,  and 
more  particularly  the  organization,  in- 
corporation, management,  and  control  of 
banks,  trust  compaxies  doing  a banking 
business,  and  other  financial  institu- 
tions organized,  incorporated,  and  exist- 
ing, under  the  laws  of  this  State  and 
subject  to  the  Jurisdiction  of,  and  con- 
trol by,  the  finance  Commissioner  of  the 
State  of  Lissouri,  any  such  corporation 
may,  with  the  consent  of  all  its  stock- 
holders, issue  and  sell  its  shares  of 
preferred  stock,  of  one  or  more  classes, 
subject  to  the  provisions  of  this  act  and 
the  approval  of  the  Finance  CoBimissionar 
of  the  State  of  lllssouri.  //herever  the 
term  * corporation*  is  used  in  this  Act, 
it  shall  be  held  to  mean  any  trust  company 
doing  a banking  business  or  banks  in  the 
state  of  klssouri." 
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Section  2 of  said  Act,  Laws  of  klssouri,  1933,  page 
407,  provides  that  the  preferred  shares  of  stoolc  of  a banic- 
ing corporation  may  be  issued  as  a part  of  the  existing 
capital  of  the  existing  corporation  or  as  an  increase  of 
its  capital.  In  either  event,  such  preferred  stock  is  a 
part  of  the  capital  structure  of  the  corporation  issuing 
same  and  upon  which  the  franchise  tax  is  to  be  based. 

It  is  because  the  Reconstruction  Finance  Corpora- 
tion holds  the  preferred  stock  that  the  bank  seems  to 
claim  such  stock  should  not  be  included  in  the  capital 
structure  of  the  bank  for  the  purpose  of  levying  the  franchise 
tax. 


The  Reconstruction  Finance  Corporation  was  organized 
January  22,  1932,  by  Act  of  Congress,  Title  15,  Section  61, 

U.  S.  Code  Annotated,  page  69,  1934  Cumulative  Pocket  Part. 
Section  602  of  said  Act  provides  that  the  capital  stock  is 
owned  by  the  United  States. 

Section  10  of  the  Reconstruction  Finance  Corporation 
Act,  peige  86,  provides  in  part  as  follows: 

"The  corporation,  including  its  franchise, 
its  capital,  reserves  and  surplus,  and  its 
income,  shall  be  exempt  from  alD  taxation 
now  or  hereafter  imposed  by  the  United 
States  or  by  any  territory,  dependency, 
or  possession  thereof,  or  by  any  state, 
county,  municipal  or  local  taxing  authority; 
except  that  any  real  property  of  the  corpora- 
tion shall  be  subject  to  state,  territorial, 
county,  municipal,  or  local  taxation  to  the 
same  extent  according  to  its  value  as 
other  real  property  is  taxed." 

An  instrumentality  or  agency  of  the  United  States 
Government,  being  wholly  owned  by  the  United  States,  is  not 
subject  to  taxation  without  the  consent  or  express  legis- 
lation of  Congress.  In  United  States  v.  Coghlan,  261  Fed.  425, 
426,  the  United  States  District  Court  of  Maryland  said: 

"It  v:as  shown  that  all  the  stock  of  the 
Fleet  Corporation  was  owned  by  the  govern- 
ment , and  that  all  it  did  was  done  for 
government  account,  and  that  all  the  profits 
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which  it  made  would  inure  to  the 
government,  >vhich  would  have  to  stand 
all  the  losses.  Under  such  state  of 
facts,  it  is  unnecessary  to  inquire 
whether  for  all  purposes  the  Fleet 
Corporation  is  the  government.  It 
suffices  that  it  is  a governmental 
agency,  exclusively  employed  in  govern- 
mental work,  and  as  such  its  property  is 
not  liable  to  state  taxation." 

On  the  question  of  deducting  from  the  returns 
for  the  assessment  of  the  franchise  tax  for  the  bank  the 
amount  of  preferred  stock  owned  by  the  Reconstruction 
Finance  Corporation,  we  find  that  the  Supreme  Co\irt  of  the 
United  States  has  held  that  a state  statute  could  assess  to 
the  stockholders  shares  of  stock  in  a bank  and  measure  the 
value  of  such  shares  by  assets  from  exempt  property.  In 
the  case  of  Oes  l£oines  National  Bank  v.  Fairweather,  263  U.  S. 
103,  (1923),  the  court  said: 

"The  next  contention — that  the  statute 
subjects  securities  of  the  United  States 
to  taxation  contrary  to  exempting  laws  of 
the  United  States,  in  that  it  requires 
that  the  assessment  be  baaed  on  the 
aggregate  of  the  capital,  surplus,  and 
undivided  earnings,  without  any  deduction 
or  allowance  on  account  of  the  invest- 
ment in  such  securities— confuses  the 
shares,  which  are  the  property  of  the 
stockholders,  with  the  corporate  assets, 
which  are  the  property  of  the  bank.  It 
is  quite  true  that  the  states  may  not  tax 
such  securities,  but  equally  true  that 
they  may  tax  the  shares  in  a corporation 
to  their  owners,  the  stockholders,  although 
the  corporate  assets  consist  largely  of 
such  sectirities,  and  that  in  assessing  the 
shares  it  is  not  necessary  to  deduct  what 
is  invested  in  the  securities.  The  differ-  • 
ence  turns  on  the  distinction  between  the 
corporate  assets  and  the  shares,— the 
one  belonging  to  the  corporation  as  an 
artificial  entity  and  the  other  to  the 
stockholders. " 
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Bj  your  lettar  of  July  19.  1938,  you  state  that 
tha  bank  thinks  that  thara  is  a distinction  betwaan  capital 
stock  notas  and  prafarrad  stock  notes  when  same  are  held  by 
tha  Raconstruction  Finanoa  Corporation.  Capital  stock  notas 
and  prafarrad  stock  both  go  in  to  naka  up  tha  capital 
structure  of  the  bank.  Both  are  issued  to  increase  tha 
capital  structure  of  such  institution.  ' 

In  the  case  of  Hilson  County  State  Board  of 
Assessors,  62  N.  J.  2,  1.  o.  4,  tha  court  in  discussing 
debentures,  ^ich  are  similar  to  capital  notas,  which  ware 
issued  by  tha  bank,  said: 

"I  hawa  no  doubt  that  tha  act  of  tha 
State  Board  of  Assessors  in  treating 
these  certificates  as  raprasantin:  a 
part  of  tha  outstanding  stock  of  t .a 
coloration  for  tha  purpose -of  datarmin> 
ing  tha  amount  of  franchise  tax  to  be 
assessed  against  it  was  proper  notwith- 
standint,  tha  fact  that  tha  cartifioatas  in 
their  form  exhibit  a dual  character,  namely, 
a aartificata  of  indebtedness  and  a certifi- 
cate of  stock  ownership." 

In  tha  case  of  Kansas  City  Ry.  Co.  ▼.  Kansas,  60  L.  Sd 
C17,  240  U.  3.  227,  232,  the  court  in  discussing  franchise 
tax,  said: 

# 

"In  exanining  the  statute  in  tha  present 
case,  we  see  no  reason  to  doubt  tha 
accuracy  of  tha  description  of  tha  tax 
by  tha  state  court.  Urn  taka  it  to  be 
simply  a tax  on  tha  pririlaga  of  being  a 
corporation,— on  tha  primary  corporate 
franchise  granted  by  tho  state.  Tha 
authority  of  tha  state  to  tax  this 
pririlage,  or  franchise,  has  always  bean 
recognized,  and  it  is  wall  settled  that 
a tax  of  this  sort  is  not  necessarily 
rendered  inwalid  because  it  is  measured 
by  capital  stock  which  in  part  may 
represent  property  not  subject  to  the 
state’s  taxing  power." 
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In  the  case  of  Home  Ins.  Co.  of  New  York  ▼.  People 
of  the  State  of  New  York,  33  L.  Ed.  1025,  the  Supreme  Court 
of  the  United  States  held: 

"Where  a state  statute  imposes  a tax 
upon  the  ’corporate  franchise  or 
business*  of  a company,  and  reference 
is  only  made  to  Its  capital  stock  and 
dividends  for  the  purpose  of  determining 
the  amount  of  the  tax  to  be  exacted  each 
year,  this  is  not  a tax  on  the  capital 
stock  or  property  of  the  compeuiy,  but 
upon  Its  corporate  franchise,  and  Is 
not  therefore  subject  to  the  objection 
that  it  Is  a tax  on  United  States 
securities,  although  a portion  of  its 
capital  stock  is  invested  In  such 
securities. 

"By  the  term  'corporate  franchise  or 
business,*  as  here  used.  Is  meant  the  right 
or  p^rlvllege  of  being  a corporation,  that 
Is,  of  doing  business  In  a corporate  capacity. 

"The  validity  of  the  tax  can  In  no  way  be 
dependent  upon  the  mode  which  the  State  may 
deem  fit  to  adopt  In  fixing  the  amount  for 
any  year  which  It  will  exact  for  the  fran- 
chlse.  Its  action  in  this  matter  is  not 
the  subject  of  Judicial  Inquiry  In  a federal 
tribunal. 

"The  taxation  of  a corporate  franchise  has 
no  limitation  but  the  discretion  of  the 
taxing  power,  and  its  value  is  not  measured 
like  that  of  property,  but  may  be  fixed  at 
any  sxim  that  the  Legislature  may  choose. 

"Such  tax  cannot  be  affected  In  any  way 
by  the  character  of  the  property  in  which 
Its  capital  stock  Is  invested." 

From  the  foregoing  authorities,  it  is  evident  that  It 
makes  no  difference  who  owns  the  stock,  whether  preferred, 
common,  or  capital  notes,  of  a corporation  In  considering 
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the  franchise  tax  of  such  corporation.  The  tax  is  based 
upon  the  amount  of  stock  outstandini^,  regardless  of  its 
ownership.  The  tax  is  against  the  corporation  for  the 
priTilege  of  doing  business.  This  tax  is  not  a property 
tax.  It  is  in  the  nature  of  an  excise  tax. 


GQNCLUdlOM 


from  the  foregoing,  it  is  the  opinion  of  this 
department  that  preferred  stock  of  a banking  corporation 
which  is  owned  by  the  Reconstruction  Finance  Corporation 
or  any  other  goTernmental  agency  shall  be  considered  as 
representing  stock  issued  and  outstanding  for  the  purpose 
of  determining  the  amount  of  the  franchise  tax  assessable 
against  such  corporation. 


Respectfully  submitted 


TIRk  W.  HaSTOH  • 

Assistant  Attorney  General 


iLPROVkD; 


rrrrmm 

(Acting)  Attorney  General 
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TAXATION:  . \ Delinquent  lands  may  not  be  sold  for 

DELINQ,DENT  LANDS:  taxes  to  the  highest  bidder  at  the  third 

ADV ERTISJMENT : time  they  are  offered  for  sale  unless 

they  have  been  properly  advertised  at 
the  first  and  second  sales  in  which  they 
are  offered. 


September  20,  1936 


Hon.  Paul  N,  Chitwood 
Prosecuting  Attorney 
^:eynold8  County 
Centerville,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  fol- 
lowing questions: 

”1,  IMhat  is  the  legal  effect  of  a 
failure  to  adveirtise  the  delinquent 
land  before  sale,  in  succession  as 
law  provides;  for  example,  if  land  is 
advertised  for  sale  under  this  law 
one  year  and  no  bid  is  received;  the 
same  land  is  not  advertised  the  second 
year,  but  is  advertised  the  third  year'i 
M^ill  the  failure  to  advertise  and  offer 
the  lana  for  sale  as  provided  by  this 
law  invalidate  the  sale? 

"2,  The  third  time  the  Collector  offers 
the  same  land  for  sale  for  delinquent 
taxes,  it  is  sold  to  the  highest  bidder 
for  cash.  Now  is  the  re'cord  owner  (or 
person  who  lets  the  land  sell  for  taxes) 
entitled  to  bid  on  such  lands,  have  them 
struck  off  to  him  for  a very  nominal  sum, 
and  then  demand  a Certificate  of  Purchase?" 

On  the  second  question,  we  find  that  this  offics 
on  October  16,  1936,  by  an  opinion  to  Ur,  J.  3.  Greer, 
County  Collector  of  Pettis  County,  oovsrea  the  same 
subject,  and  we  are  enclosing  a copy  of  this  opinion  for 
your  information. 


Hon.  Paul  N.  CHituood 


3«pt.  S0»  1938 


Aa  to  your  first  question,  we  find  that  the 
proTisions  of  Section  Q95^b,  Laws  of  Missouri,  1933,  page 
430,  are  applicable.  This  section  is  as  follows: 


"The  county  collector  shall  cause  a 
copy  of  such  list  of  delinquent  lands 
and  lots  to  be  printed  in  some  news- 
paper of  general  circulation  and  pub- 
lished in  the  county,  for  three 
conseoutiye  weeks,  one  insertion 
weekly,  before  such  sale,  the  last 
insertion  to  be  at  least  fifteen  days 
prior  to  the  first  llonday  in  November. 

And  it  shall  only  be  necessary  in  the 
printed  and  published  list  to  stats  in 
the  aggregate  the  amount  of  taxes, 
penalty,  interest  and  cost  due  thereon, 
each  year  separately  stated,  and  the  land 
therein  described  shall  be  described  in 
forty-acre  tracts  or  other  legal  sub- 
division, and  the  lots  shall  be  described 
by  number,  block,  addition,  etc.;  pro- 
vided, hov/ever,  that  if  a part  or  parts 
of  any  forty-acre  tract  or  other  legal 
subdivision  or  lot  is  assessed  on  the 
tax  books  to  two  or  more  parties  as 
owners  thereof,  then,  as  to  such  land 
or  lota,  such  list  shall  be  so  prepared 
and  separated.  To  such  list  shall  be 
attached  and  in  like  manner  so  printed 
and  published  a notice  that  so  much  of 
said  lands  and  lots  as  may  be  necessary 
to  discharge  the  taxes,  interest  and 
charges  vdiioh  may  be  due  thereon  at  the 
time  of  sale  will  be  sold  at  public 
auction  at  the  courthouse  door  of  such 
county,  on  the  first  Honday  in  November 
next  thereafter,  cooei  encing  at  ten  o*  clock 
of  said  day  and  continuing  from  day  to 
day  thereafter  xmtil  all  are  offered.  The 
county  collector  shall,  on  or  before  the 
day  of  sale,  insert  at  the  foot  of  such 
list  on  his  record  a copy  of  such  notice 
and  certify  on  said  record  imrr.ediately 
following  such  notice  the  nasw  of  the  news- 
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paper  of  the  county  in  which  such 
notice  was  printed  and  published  and 
the  dates  of  insertions  of  such  notice 
in  such  newspaper.  The  expense  of  such 
printing  shall  be  paid  by  the  purchaser 
or  purchasers  of  the  lands  and/or  lots 
sold  and  shall  not  exceed  the  rate  fixed 
in  the  county  printing  contract,  if  any, 
but  in  no  erent  to  exceed  the  legal  rate 
for  the  entire  notice,, as  such  legal  rate 
is  fixed  by  Sec.  13773,  which  cost  of 
printing  at  the  rate  specified  shall  be 
taxed  as  peirt  of  the  costs  of  the  sale 
of  any  land  or  lot  contained  in  such  list 
and  disposed  of  at  such  seile,  and  the 
total  cost  of  printing  such  notice  shall 
be  prorated  against  all  such  lands  or 
lots  so  sold  or  redeemed  prior  to  any 
such  sale." 

This  section  specifically  sets  out  the  duties  and 
the  procedure  for  the  county  collector  to  follow  in 
adwertising  delin<iuent  lands  for  sale  for  taxes,  ^oh 
and  erery  step  of  this  procedure  must  ba  followed  by  the 
collector  before  he  cam  acquire  Jurisdiction  to  ssU 
delinquent  leuids  for  taxes. 

The  rule  is  well  settled  in  this  state,  and  as 
stated  in  the  case  of  Spurlock  v.  Jouguerty,  81  lio.  171, 
1.  0.  181,  wherein  the  court  in  speaking  of  a notice  of 
sale  of  delinquent  lands  for  taxes  said: 

''The  notice  is  the  indispensable  pre- 
requisite, and  without  it  the  court  had 
no  Jurisdiction.  In  large  t.  Fisher, 

49  Vo.  307,  Judge  Adams  says:  regu- 

lar notice  published  as  the  law  requires, 
is  the  very  foundation  of  the  collector* 3 
authority  to  sell.  In  selling  lands  for 
taxes,  he  is  executing  a mere  naked  stat- 
utory power,  and  the  rights  of  the  citizen 
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to  his  property  oannot  be  dlrested 
by  this  icind  of  sale,  unless  it  appears 
affirmatiTely  from  the  form  of  the  col- 
lector's dead  that  all  the  prerequisites 
of  the  statute  hare  been  strictly  pursued. 
This  is  the  settled  law  of  this  State.* 
(Citing  cases, ) " 

The  rule  for  construction  of  such  statutes  is 
also  set  out  in  26  H.  C.  L.,  page  394,  section  354,  as 
follows : 


’'There  is  no  presumption  in  favor  of 
the  validity  of  a tax  title  based  upon 
a sale  by  a collector  as  an  administra- 
tive act.  One  who  claims  title  to  the 
property  of  another  by  virtue  of  a sale 
for  nonpayment  of  taxes  is  bound  to  show 
the  existence  of  every  fact  necessary  to 
give  Jurisdiction  and  authority  to  the 
officer  who  made  the  sale,  and  a strict 
compliance  by  him  with  all  things  re- 
quired by  the  statute  in  carrying  out  the 
sale.  ♦ * 

Section  9953,  Lavrs  of  Missouri,  1933,  page  432, 
provides  as  follows: 

"If  at  the  first  offering  of  sale  of  any 
tract  of  land  or  lot  under  the  provisions 
of  this  act  no  person  shall  bid  therefor 
a sim  equal  to  the  delinquent  taxes  thereon 
with  interest,  penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such  fact  in 
his  record  of  sale  and  the  county  col- 
lector shell  note  a recital  thereof  in 
his  record  containing  the  list  of  delin- 
quent lands  and  lots,  and  said  tracts  of 
land  or  lots  shall  be  again  offered  for 
sale,  at  the  next  sale  of  delinnuent  lands 
and  lots  as  in  this  act  provided,  if  such 
lands  or  lots  be  at  such  time  delinquent. 

If  at  the  second  offering  for  sale  no 
person  shall  bid  therefor  a sum  equal  to 
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the  then  dellnciuent  taxes  thereon 
with  interest,  penalty  and  costs,  then 
the  clerk  cf  the  sale  shall  note  such 
fact  upon  his  record  of  the  sale,  and 
the  county  collector  shall  enter  a re- 
cital of  such  fact  in  his  record  book 
containing  the  list  of  delinqLuent  lands 
and  lots.** 

This  section  definitely  rec^uires  that  the  delin- 
(luent  lands  which  are  not  sold  at  the  first  sale  shall 
again  be  offered  for  sale  at  the  next  sale  of  lands  and 
lots  as  this  act  provided.  As  stated  in  Section  9952b, 
supra,  of  this  act,  it  is  necessary  to  advertise  the 
lands  each  time  they  are  offered  for  sale,  and  there  is 
no  doubt  that  the  lawmakers,  by  the  lancuage  of  said 
Section  9953,  intended  that  the  procedure  for  offering 
the  dellnciuent  lands  for  sale  the  second  tine  should  be 
the  same  as  prescribed  for  offering  them  for  sale  the 
first  time.  That  is,  the  county  collector,  before  he 
can  legally  offer  delinquent  lands  for  sale  for  taxes 
the  second  or  third  time,  must  at  each  time  they  are 
offered  for  sale  have  advertised  them  as  provided  by  Sec- 
tion 9952b,  supra. 

26  H.  C.  L. , page  397,  Section  356,  states  the 
rule  as  follows; 

"’.yith  respect  to  the  proceedings  of 
the  collector  in  selling  the  property, 
no  distinction  is  drawn  bet?men  mandatoxy 
and  directory  requirements  of  law.  Un- 
less the  collector  acts  as  the  law  directs 
he  acts  without  authority  and  the  sale  is 
invalid,  even  if  the  requirement  which 
he  failed  to  comply  yrith  was  not  imposed 
for  the  protection  of  the  owner  of  the 
land  assessed.  * * * I'he  validity  of  a 
tax  oale  depends  wholly  upon  compliance 
with  the  statutes  authorizing  the  sale. 

* 4^  It 

e 

Section  9953a,  Laws  of  l^issouri,  1933,  page  432, 
provides  as  follows: 
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"Whenever  any  lands  hsve  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
lin^iUent  taxes,  interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years 
and  no  person  shall  have  bid  therefor 
a suiE  eq.ual  to  the  delinquent  taxes 
thereon,  interest,  penalty  and  costs 
provided'  by  law,  then  such  county  col- 
lector shall  at  the  next  regular  tax 
sale  of  lands  for  delinquent  taxes, 
sell  the  same  to  the 'hipest  bidder, 
and  the  purchaser  thereof  shall  acquire 
thereby  the  same  interest  therein  as  is 
acquired  by  purchasers  of  other  lands 
at  such  delinquent  tax  sales." 

This  section  authorizes  the  collector  to  sell 
delinquent  lands  to  the  highest  bidder  when  they  have 
been  offered  for  sale  t’.vo  years  successively  and  they  were 
not  sold  because  of  the  insufficiency  of  the  bid  to  pay  the 
taxes,  interest,  penalty  and  costs. 


CONCLUSION 


Prom  the  foregoing,  we  are  of  the  opinion  that 
if  the  county  collector  fails  to  advertise  aelinquent 
lands  for  sale  at  the  second  time  they  ere  offered  for 
aale,  ha  has  no  Jurisdiction  or  authority  to  maice  such 
offer  and  sale,  and  that  all  of  his  proceedings  in  con- 
nection with  such  offer  and  sale  are  null  and  void.  V»e 
are  further  of  the  opinion  that  if  the  county  collector 
offers  for  the  third  time  delinquent  lands  for  sale  for 
taxes  vhich  have  not  been  properly  advertised  for  sale 
the  first,  second  or  third  year  in  which  they  are  offered, 
he  is  without  Jurisdiction  to  offer  such  lands  for  sale 
to  the  highest  bidder  as  provided  by  Section  9953a,  supra, 
and  his  acts  and  proceedings  are  null  and  void.  However, 
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If  at  the  third  sale  such  delicKiUeiit  lands  haye  bean 
properl7  adrertlsed,  they  may  be  sold  if  the  amount 
of  the  bid  la  enough  to  pay  the  delint^uent  taxes, 
interest,  penalty  and  costs,  eren  though  the  lands  were 
not  properly  advertised  at  the  first  and/or  second  sale 
in  which  they  were  offered. 


Respectfully  submitted 


TYRS  BOUTON 
Assistant  Attorney  C^neral 


APPROVED: 


(Acting)  Attorney  General 


TAXATION:\^  County  collector,  by  mandamus,  can  be  compelled  „to 
accept  a warrant  for  taxes  for  the  same  year. 


October  3,  1936 


Honorable  Paul  M.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerrille,  Missouri 


Dear  Sin 


This  is  to  acknowledge  receipt  of  your  letter 
of  September  Z9,  1938,  requesting  an  opinion  from  this 
department,  which  is  as  follows: 

"Section  9911  R.  S.  Missouri,  entitled 
'What  shall  be  recelred  for  Taxes',  after 
enumerating  gold  and  sllyer  coin  of  the 
U.  S.,  warrants  on  state  auditor  for  state 
t€uces,  jury  ceirtifioates  for  county  taxes, 
bonds,  etc.,  goes  further  and  states  * * * 

'Any  warrant,  issued  by  any  county  or  city, 
when  presented  by  the  legal  holder  thereof, 
shall  be  receired  in  payment  of  any  tax, 
license,  assessment,  fine,  penalty  or  for* 
feiture  existing  against  said  holder  and 
accruing  to  the  coiuity  or  city  issuing  the 
warrant  ^ * * * 

"Now  the  question  arises  in  Reynolds  County, 
whether  the  Collector  of  Revemie  can  legally 
be  made  accept  for  county  taxes,  any  warrant 
from  the  holder  thereof,  for  his  taxes  due 
for  the  year  for  which  the  warrant  was 
issued,  by  said  county. 

"Also,  what  is  the  remedy  if  the  Collector 
refuses  to  so  reoeiTe  such  warrant  or  war- 
rants in  payment  of  county  taxes?  Is  mandamus 
the  proper  remedy  in  such  instance.  I take  it 
that  'holder*  of  a warrant,  as  used  in  this 
section  does  not  mean  the  person  to  whan  the 
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warrant  was  originally  Issuad,  but  In- 
cludes arery  parson  legally  coming  into 
possession  of  same. 

"Your  opinion  is  earnestly  requested  in 
this  matter,  since  there  are  many  outstand- 
ing warrants  against  Reynolds  County,  and 
while  the  accepting  them  for  taxes  would 
of  course  decrease  the  actual  cash  rerenue 
of  the  ooimty  each  year,  it  would  also  help 
to  reduce  such  outstanding  warrants  to  a 
great  extent,  and  in  riew  of  the  facts  1 
see  no  legal  reason  why  the  Collector  should 
not  be  required  to  nccept  same  in  payment  of 
ooxinty  taxes." 

Section  9911,  H.  S.  Lo.  1929,  in  part  reads  as 
follovrst 


" * * Any  warrant,  issued  by  any  county 

or  city,  when  presented  by  the  legal  holder 
thereof,  shall  be  receired  in  payment  of 
any  tax,  license,  assessment,  fine,  penalty 
or  forfeltxire  existing  against  said  holder 
and  accruing  to  the  county  or  city  issuing 
the  warrant;  but  no  such  '/varrant  shall  be 
receired  in  payment  of  any  tax  unless  it 
was  issued  during  the  year  for  which  the 
tax  was  IsTied,  or  there  is  an  excess  of 
rerenue  for  the  year  in  vdxich  the  warrant 
was  issued  orer  and  above  the  expenses  of  the 
county  or  city  for  that  year." 

It  will  be  noticed  that  this  part  of  Section  9911, 

R.  S.  Uo.  1929,  provides  that  the  warrant  shall  be  received 
in  payment.  In  other  v;orda,  this  section  is  mandatory  and 
requires  the  coiuity  collector  to  perfozm  only  a ministerial 
act  and  in  no  way  does  the  section  allow  him  to  use  his 
discretion  in  accepting  the  county  warrant. 

Section  12171,  H.  S.  I'o.  1929,  reads  as  follows: 

"Ho  county  treasurer  in  this  state  shaLll 
pay  any  warrant  drav/n  on  him  unless  such 


Hon«  Paul  N.  Chitwood 


3- 


Oct.  3,  1'J38 


warrant  be  presented  for  payment  by  the 
person  in  whose  favor  it  is  drawn,  or 
by  his  assignee,  executor  or  administrator; 
and  when  presented  for  payment,  if  there 
be  no  money  in  the  treasuiry  for  that  pur- 
pose, the  treasurer  shall  so  certify  on 
the  bach  of  the  warrant,  and  shall  date 
and  subscribe  the  same." 

Section  12172,  A,  3.  ho*  1929,  reads  as  follows: 

'*A11  warrants  drawn  on  the  treasurer  of 
any  county  shall  be  assignable,  and  every 
assignment  of  any  such  warrant  shall  be 
in  the  following  form; 

lOT  value  received,  I assign  the 
within  warrant  to  A B,  this  day  of 

(Signed)  0 D. 

No  blank  indorsement  shall  transfer  any 
right  to  a warrant,  nor  shall  It  authorize 
any  holder  to  fill  up  the  same*'* 

According  to  Section  12172,  supra,  any  person  who 
has  been  given  a warrant  drawn  on  the  treasurer  of  any  county 
may  assign  the  .varrant  providing  he  follows  the  form  as  set 
out  in  this  section*  This  section  also  specifically  pro- 
hibits the  blank  indorsement  of  the  warrant.  This  form  of 
assignment,  if  legally  made,  defines  who  shall  be  considered 
the  legal  holder  as  set  out  in  Section  9911,  supra*  The 
legal  holder,  therefore,  who  is  the  owner  of  a warrant  properly 
assigned,  may  use  the  warrant  in  the  payment  of  taxes  for  the 
year  in  which  the  v/arrent  is  payable* 

You  will  note  that  Section  9911,  supra,  was  not 
repealed  directly  or  by  implication.  Under  the  county  budget 
law.  Laws  of  Missouri  1933,'  page  351,  Section  22,  it  is  pro- 
vided as  follows: 

"All  lews  or  parts  of  laws  and  expressly 
sections  9874,  9985  and  9986  in  so  far 
as  they  conflict  are  hereby  repealed." 
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Reynolds  County,  Uissouri,  la  a county  of  less 
than  fifty  thousand  inhabitants  and  should  be  gOTerned  by 
the  first  eight  sections,  inclusive,  of  the  budget  law. 

In  Section  8,  Laws  of  Missouri,  1933,  page  346, 
the  following  appears  in  parenthesis: 

"This  shall  not  apply  to  warrants 
lawfully  issued  for  accounts  due  for 
prior  year,  lawfully  payable  out  of 
funds  for  prior  years  on  hand.** 

By  this  sentence  the  act  should  be  interpreted  that  the 
Intention  of  the  Legislature  was  that  ^varrants  are  to 
occupy  the  same  position  after  the  enactment  of  the  county 
budget  law  as  formerly. 

Inasmuch  as  the  county  collector  Is  only  perform- 
ing a ministerial  act  under  a mandatory  section  in  receiving 
the  warrants  for  the  payment  of  taxes  under  faction  9911, 
supra,  the  proper  method  for  enforcing  the  section  would  bo 
mandasius. 


In  the  case  of  Bahersfleld  News  v.  Ozarh  County, 
92  3.  W.  (2d}  603,  1.  c.  605,  the  court  said: 

"If  a public  officer  fails  to  per- 
form mandatory  ministerial  duties,  he 
may  be  compelled  to  do  so  by  mandamus. 

If  he  *be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any 
official  duty*  (Wo.  3t,  Ann.  sec.  11202, 
p.  6143),  he  may  be  removed  from  office 
by  the  method  provided  in  sections 
11202-11209,  H.  3.  1929  (Wo.  3t. 
secs.  11202-11209,  pp.  6143-6146).  He 
would  be  sub;5eot  to  criminal  prosecution 
under  sections  3945-3930  and  10167, 

R.  S.  1929  (Wo.  St.  Aim.  secs.  3945- 
3950,  10187,  pp.  2761-2763,  3695). 

Citizens  also  have  recourse  against 
public  officials  by  suits  for  damages. 

22  R.  C.  L.  470,  secs,  151  and  161; 

46  C.  S,  1042,  secs.  326-329.** 
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CONCLUalON 


In  7iew  of  the  above  authorltiea.  It  is  the  opinion 
of  this  department  that  the  county  collector  should  accept 
for  county  taxes  any  vrarrant  from  the  holder  thereof  for 
his  taxes  due  for  the  year  for  which  the  warrant  was  issued 
by  said  county. 

It  is  further  the  opinion  of  this  department  that 
the  holder  of  any  warrant  legally  assigned  according  to 
law  may  take  advantage  of  Section  9911,  supra,  and  use  the 
same  for  the  payment  of  his  taxes. 

It  is  further  the  opinion  of  this  department  that 
mandamus  is  the  proper  method  to  compel  the  county  col- 
lector to  accept  lawful  warrants  that  have  la.vfully  been 
presented  to  hii:  for  the  payment  of  taxes,  . 


Hespectfully  submitted 


V/.  J.  3U3KS 

-assistant  Attorney  Gteneral 


APPROTO: 


J,  S.  TAYLOR 

(Acting)  Attorney  General 
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Hon*  Richard  Chamler 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Slrt 

This  Is  In  reply  to  your  request  for  an  opinion  of 
this  department,  idilch  reads  as  follows t 

"About  midnight,  March  31,  1936,  Junior 
Jackson,  a negro,  was  seen  leaving  a 
grocery  store  In  Moberly,  Randolph 
County,  Missouri,  by  a city  policeman. 

He  was  challenged  by  the  policeman, 
ordered  to  atop,  and  fled.  The  police- 
man fired  at  him  and  struck  him  in  the 
right  leg,  shattering  the  bond  and 
producing  a multiple  fracture* 

"He  was  taken  by  the  city  police  to  the 
city  Jail  at  Moberly,  questioned  by 
the  city  police,  and  by  the  prosecuting 
attorney  azid  deputy  sheriff  of  Randolph 
County.  His  physical  condition  was  such 
as  to  demand  Innedlate  medical  attention. 
Randolph  County  dalntalne  no  County 
hospital  and  there  are  no  facilities  In 
the  covinty  Jail  for  hospitalization.- 

"The  defendant,  shot  by  a city  policeman, 
was  sent  to  the  lloCormlck  Hospital  at 
Moberly  with  thu  knowledge  and  agreement 
of  the  Chief  of  Police  of  Moberly,  Deputy' 
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Sheriff  and  Prosecuting  Attorney  of 
Randolph  County.  His  condition  was 
serious.  He  remained  In  the  hospital 
from  April  1,  1936  to  June  11,  1936. 

During  that  time  he  was  under  constant 
supervision  and  control  of  city  police 
and  the  county  enforcement  agencies. 

On  June  11,  1936,  he  was  transferred  to 
the  Jail  at  Huntsville,  Missouri. 

"The  case  against  Jackson  was  dismissed 
on  August  5,  1936.  There  Is  scoie 
question  as  to  whether  or  not  the 
State  Is  liable  for  the  hospitalisation. 

Defendant  was  charged  with  burglary  and 
larceny. 

It  Is  our  position  that  the  State  Is 
liable  for  the  costs.  I enclose  here- 
with certified  copy  of  the  cost  bill  In 
the  above  mentioned  case  and  at  your 
leisure  wotild  appreciate  your  advice 
and  suggestions."' 

Based  upon  the  statements  of  facts  made  In  yoxir  letter, 
the  following  questions  arise  as  to  whether  or  not  the  hospital 
cost  In  question  can  be  taxed  as  criminal  costs  In  your  case 
of  State  vs.  Jackson,  and  we  herein  enumerate  such  questions: 


I* 

We  note  from  your  letter  that  Jackson  was  arrested  and 
detained  In  the  hospital  from  April  let  to  the  following 
June  11th  without  any  criminal  process  having  been  Issued. 

Under  our  statutes,  an  arrest  can  only  be  made  by  an  officer 
upon  the  due  Issuance  of  a warrant  by  the  filing  of  the  proper 
affidavit.  However;  our  State  recognizes  the  common  law  rule 
of  exception  that  idaere  an  officer  sees  an  offense  committed 
In  his  presence,  he  may  arrest  without  warrant.  However, 
there  Is  no  statutory  nor  common  law  authority  for  such 
officer,  on  malting  the  arrest,  to  detain  such  person  In- 
definitely without  liavlng  the  proper  criminal  process  Issued 
or  obtained,  to-wlt,  a warrant  or  a capias,  and  sez*ved  upon 
such  person  so  that  legal  detention  or  custody  could  there- 
after follow.  In  point  of  fact,  such  detention  beyond  a period 
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of  twenty  houra  la  specifically  prohibited  \inder  Section 
35*52,  T^iich  reads  as  followa  i 

"All  persons  arrested  and  confined  in 
any  Jail,  calaboose  or  other  place 
of  confinement  by  any  peace  officer, 
without  warrant  or  other  process,  for 
any  alleged  br  aoh  of  the  peace  or 
other  criminal  offense,  or  on  suspicion 
thereof,  shall  be  discharged  from  said 
custody  within  twenty  .ours  from  the 
time  of  such  arrest,  unless  they  shall 
be  charged  with  a criminal  offense  by 
the  oath  of  scxoe  credible  person,  and 
be  held  by  warrant  to  answer  to  such  offense; 

In  your  case  there  Is  no  reason  shown  or  given  why  the 
sheriff  or  other  officer  could  not  have  with  reasonable  promptness 
following  the  arrest,  filed  or  caused  to  be  filed  an  affidavit 
before  a Justice  of  the  Peace  upon  which  a warrant  could  have 
been  Issued  and  served  upon  Jackson  so  as  to  have  some  legal 
foundation  for  his  lawful  detention  thereafter*  Consequently, 
without  such  showing,  we  believe  that  such  detention  of  Jackson 
In  the  hospital  from  on  or  about  April  let  to  June  11th,  during 
which  time  the  hospital  bill  accrued,  oeing  an  unlawful  detention, 
the  cost  or  expense  thereof  could  not  oe  lawfully  taxeiJ  against 
the  State  In  the  case  thereafter  commenced  against  Jackson. 

II. 

Th«re  are  three  statutes  pertinent  here  relative  to 
the  clrcxui.stances  under  w'nlch  costs  In  a criminal  case  can  be 
taxed  agalnt't  the  Stdte.  We  set  them  out  In  order  as  follows: 

"Sec.  8533.  \¥henever  any  person,  comr-iltted 
to  Jail  upon  any  criminal  process,  under 
any  law  of  this  state,  shall  declare,  on 
oath,  that  he  Is  unable  to  buy  or  procure 
nece'-sary  food,  the  sheriff  or  jailer  shall 
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provide  such  prisoner  with  food,  for 
which  ha  shall  be  allowed  a reasonable 
compensation,  to  be  fixed  by  law;  and 
If,  from  the  Inclemency  of  the  season, 
the  sickness  of  the  prisoner  or  other 
cause,  the  sheriff  shall  be  of  the 
opinion  that  fuel,  additional  clothes 
or  beddlxig,  medicine  and  medical  attention 
are  necessary  for  such  prisoner,  he  shall 
furnish  the  same,  for  which  he  shall  be 
allowed  a reasonable  compensation. " 

"Sec.  8534  The  expenses  of  Ijoprlsonment 
of  any  criminal  prisoner,  such  as  accrue 
before  conviction,  shall  be  paid  In  the 
same  manner  as  other  costs  of  prosecu- 
tion a]?e  directed  to  be  paid;  and  those 
which  accrue  after  conviction  shall  be 
paid  as  Is  directed  by  the  law  regulating 
criminal  proceedings." 

"^>ec.  8554.  In  case  any  prisoner  con- 
. fined  In  the  Jail  be  sick,  and.  In  the 

judgment  of  the  jailer,  needs  a physician 
or  medicine,  said  jailer  shall  procure 
the  necessary  medicine  or  medical  attention, 
the  costs  of  which  shall  be  taxed  and  paid 
as  other  costs  in  criminal  cases;  or  the 
covinty  court  may.  In  their  discretion, 
employ  a physician  by  the  year,  to  attend 
said  prisoners,  and  make  such  reasonable 
charge  for  his  service  and  medicine,  iriien 
required  to  be  taxed  and  collected  as 
aforesaid. " 

Vfe  believe  It  Is  manifest  that  by  reason  of  the  terns 
used  In  these  respective  statutes,  to-wlt.  In  the  first  one, 
"whenever  any  person,  committed  to  jail  upon  any  criminal 
process,"  and  In  the  second  one,  "the  expenses  of  Imprisonment 
of  any  criminal  prisoner,"  and  In  the  thlird  one,  "In  case  of 
any  prisoner  confined  in  any  jail,"  together  with  the  fact 
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that  all  three  sections  api}ear  In  an  article  of  the  statutes 
confined  to  "Jails  and  Jailers",  that  the  medical  attention 
mentioned  In  each  of  the  three  sections  refers  and  Is  con- 
fined to  a person  or  prisoner  when  and  idille  confined  in 
It  Is  obvious  that  there  Is  nothlnui  said  In  tHe  statute 
with  reference  to  the  right  of  the  sheriff  to  obtain 
hospitalization  for  any  such  prisoner,  nor  Is  there  any 
mention  in  such  sections  that  the  expense  of  room,  board  and 
nurse  attendance  can  be  procured  for  a prisoner  in  a hospital 
and  the  expense  of  such  rocaa,  board  and  nurse  hire  charged 
up  to  the  State  as  costs  In  a criminal  case.  *> 

Criminal  costs,  as  well  as  civil  costa,  are  solely  a 
creature  of  the  statutory  law.  Our  Supreme  Court  in  State 
ex  :'el.  V.  Wilder,  197  Uo.  1.  c.  32,  said  as  follows i 

"For  many  years  this  court.  In  obedience 
to  strict  statutory  provisions,  has 
sedulously  ma5.ntalned  that  no  costs  can 
be  taxed  except  such  s the  law  In  terms 
allows.  (Shed  v.  Railroad,  67  687, 

Crouch  V.  Plummer,  17  I;!o*  420,  State  ex 
rel.  vs.  Hill,  72  Mo.  612,  ' llliams  vs. 

Chariton,  85  Mo.  646.)" 

Likewise,  In  the  case  of  Ring  vs.  Paint  and  Glass 
Company,  46  Mo*  App.  1.  c.  377,  the  court  said: 

"It  may  be  stated  that  the  entire  sub- 
ject of  costs.  In  both  civil  and  criminal 
cases.  Is  a matter  of  statutory  enact- 
ment; that  all  such  statutes  must  be 
strictly  conetznied,  and  that  the  officer 
or  other  person  claiming  cojsts,  which 
are  contested,  must  be  able  to  put  hia 
finger  on  the  statute  autHorTzing  tKelr 
taxation. " 

In  other  words,  such  statutes  are  strictly  construed 
against  the  allowance  of  costs  against  tiie  State,  and  it  Is  not 
permitted  by  Intendment  or  liberalization  to  read  into  such 
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statutes  sometxilng  that  la  not  plainly  provided  for  therein. 
Hence,  vre  do  not  believe  that  there  Is  sufficient  Justifi- 
cation for  saying  that  the  sheriff  h s the  right  to  obtain 
hospitalization  for  anyone  whom  he  might  have  lawfully  In 
his  custody,  and  we  are  constrained  to  the  belief  that 
the  medical  attention  mentioned  In  the  statutes  means  such 
medical  attention  as  Is  the  usual  and  customary  attention 
provided  for  a prisoner  while  and  idaen  In  the  county  jail.  >> 

We  appreciate  the  fact  that  It  could  be  said  that 
In  the  exlgenclew  of  this  case,  or  any  other  like  case.  It 
was  either  better  or  possibly  necessary  that  Jackson  be 
taken  to  the  hospital  for  medical  attention  rather  than  to 
procure  such  administrations  In  the  Jail.  Assuming  that 
such  would  be  good  argument,  we  believe  that  all  that  could 
be  granted  is  that  the  hospital  authorities  In  this  case 
might  be  entitled  to  charge  for  the  medical  attention 
administered,  that  Is  to  say  the  Items  enumerated  In  the 
hospital  bill  except  for  room,  bo^d  and  nurse.  It  Is  our 
belief  that  the  hdspllaT  authorities  weire  and  are  charged  . 
with  knowledge  of  the  provisions  of  the  statute,  and  that 
when  they  undertook  to  render  the  medical  attention  to  Jackson 
In  the  hospital,  they  did  so  charged  with  the  knowledge 
that  the  expense  for  room,  board  and  nurse  could  not  be  a 
Justifiable  charge  against  and  collected  from  the  State. 


III. 

It  Is  to  be  noted  that  so  far  as  any  expense  of 
medical  attention  and  medicine  which  Is  provided  for  a per- 
son confined  in  Jail,  (or  If,  for  the  purposes  of  this  case, 
we  substitute  the  word  "hospital"  for  "Jail",  In  an  effort 
to  permit  the  allowance  of  such  expenses  to  be  taxed  as  costs 
In  the  case).  It  Is  manifest  to  us  that  If  at  the  time  such 
expense  Is  Incxirred  or  accrued  there  Is  no  prosecution  or  case 
ccxamenced  or  pending,  then  there  Is  no  prosecution  In  force  as 
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mentioned  In  Section  8534,  supra,  nor  any  case  In  existence 
as  mentioned  In  Section  8554,  supra,  (within  the  meaning  of 
the  statutes)  to  which  costs  could  ue  attributed.  In  other 
words,  costs  In  a criminal  case  cannot  accrue  or  come  Into 
existence  \xntll  after  and  not  befoi»e,  the  process  of  the 
court  Is  called  for  and  Issued  wnlcn  create s a case.  With- 
out the  legal  existence  of  a case  no  foundation  exists 
for  the  taxation  of  costs  therein. 


IV. 

Section  3840  permits  the  county  court.  If  It  sees 
fit  under  any  given  case,  to  isake  an  allowance  for  medical 
services  given  a prisoner  rAio  may  be  confined,  iriienever 
satisfied  of  the  necessity  of  so  doing.  This  statute.  In 
terms  at  least,  does  not  limit  or  prescribe  the  particular 
place  of  confinement.  Hence,  If  there  could  be  read  Into 
any  of  the  statutes  mentioned,  by  Interpolation  or  othez*wlse, 
the  word  "hospital”  or  "hospitalization",  wrilch  might  Include 
medical  attendance,  room,  board,  nursing,  etc.,  then  It  may 
be  that  Section  3840  mliJht  give  color  for  placing  the  claim 
of  the  hospital  before  the  county  court.  No  doubt  such 
court  could  see  that  tlie  action  of  the  officers  In  question 
In  procuring  hospitalisation  for  Jackson  was  at  least  a humane 
action,  and  hence  the  court  might  take  some  favorable  action 
regarding  the  bill. 


CONCLUSION 

It  Is  tl^  opinion  of  this  department.  In  view  f the 
i-easons  hereinabove  stated,  that  the  taxation  of  the  hospital 
bill  In  question,  (at  least  so  far  as  the  Item  for  room,  board 
and  nurse  for  :iti2id.OO  la  concerned).  Is  not  a lawful  charge 
against  the  State  In  tlie  case  In  question. 


Reapoetfully  submitted. 


J.  W.  60Fi<‘I*.’GT0M, 

Assistant  Attorney  General 

APPROVED: 


J.  !'.•  Tmm 

(Acting)  Attomey  General 


Prosecuting  Attorneys:  ) Prosecuting  SLtorney,  unde'r  Sales'  Tax  Act 
Sales  Tax  Laws:  ) not  entitled  to  fee  for  instituting  and 

prosecuting  suits  for  collection  of 
delinquent  sales  tax* 


.^ceaber  22 « 1938* 


Honorable  Q*  R*  Chamberlin 
Prosecuting  Attorney 
Cass  oounty 

Karri  sonville*  Mssouri 


i.'ear  ..Ir: 


Aiiia  lopartment  is  in  receipt  of  your  letter 
of  so-.ie  time  ago,  wherein  you  ruike  ttie  following  inquiry: 

"-one  months  ago  I brought  a suit 
in  the  Justice  Court  against  one 
Floyd  t^cGord  on  the  petition  fur- 
nlihed  by  the  attorney  Creneral's 
department  for  ales  i’ax  anu  obtain- 
ed a Judgment  for  s«>80*CX)  and  within 
ten  days  after  obtaining  the  Judg- 
ment a notice  and  affidavit  was 
filed  with  the  Justice  and  with  the 
Constable  notifying  them  that  two 
I)arties  claimed  priority  for  wages 
during  the  last  six  months  and  set 
up  claim  under  Statutes  to  support 
their  claims. 

"in  order  to  protect  the  Constable 
and  also  protect  the  Judgment  for 
the  state  I filed  an  interpleader 
in  the  Circuit  Court  for  the  Constable 
and  after  some  delays  the  matter  was 
taken  up  before  the  Court  and  argued. 

The  Com*t  found  that  the  priority 
claim  by  the  claimant  was  proper  and 
sustained  the  cross-bill  of  one  of 
the  claimants,  the  other  was  not  sus- 
tained for  the  reason  that  ho  did 
not  secure  a Judgment  in  the  Justice 
Coin*t  for  his  claim. 
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”i'’ollowlng  the  usvial  custom  I 
asked  the  Co\jrt  if  I eould  be 
allowed  a small  fee  for  filing 
which  he  readily  allowed,  iliere  is 
still  a small  balance  over  and 
above  after  paying  the  Judgment 
of  jurs.  ohultx,  claimant  for  wages 
as  cook  and  servant  in  the  restau- 
rant operated  by  lacCord,  and  since 
if  I should  take  that  fee  it  would 
reduce  the  balance  coming  to  the 
dtate  that  much,  the  question  with 
me  is  whether  the  taking  such  fee 
would  be  in  good  conscience  and  law- 
ful, and  I would  appreciate  your 
opinion  on  that  phase." 

In  answering  your  precise  question,  we  will  dis- 
regard the  question  as  to  whether  or  not  the  claims  mentioned 
in  your  letter  were  in  reality  prior  claims  and  should 
receive  priority  over  the  sales  tax.  ^'e  assume  that  the  suit 
in  question  was  instituted  in  the  nature  of  an  attachment. 

V.ith  reference  to  the  fee  allowed  you  by  the  court, 
you  do  not  state  that  the  action  was  brought  to  collect 
delinquent  sales  taxes  under  the  Act  of  1935,  Laws  of  kissouri, 
1935,  page  411  et  seq.,  or  the  lict  of  1937,  Laws  of  Missouri, 
1937,  page  552  et  seq.  However,  we  are  of  the  opinion  that 
it  does  not  make  any  material  difference,  as  duties  with 
reference  to  Uie  attorney -general  and  prosecuting  attorney 
under  both  acts  are  very  similar. 

Lection  32,  page  5t>5,  Laws  of  Missouri,  1937,  is 
as  follows: 


"iibcoept  as  in  this  Act  otherwise  pro- 
vided, all  suits  for  taxes  herein  re- 
quired to  be  filed  shall  be  filed  in 
the  County  wherein  the  person  resides 
or  has  a place  of  business  or  agent 
for  the  transaction  of  business  in 
this  State  or  idiere  he  or  it  may  be 
found.  If  such  suit  be  by  attachment 
it  ^lall  be  brought  in  the  County 


Honorable  Q«  K«  Chamberlin 


-3- 


December  22 , 1936 


wherein  the  property  attached  Is 
located,  and  when  the  amount  of 
tax  Involved  does  not  exceed  the 
jurisdiction  of  Justice  Courts  within 

- such  Gotinty,  the  attachment  suit  may 
be  filed  in  the  Court  of  3C»ne  Justice 
of  the  r'eace  therein;  idiere  the  amount 
of  tax  Involved  exceeds  the  jurisdic- 
tion of  Justice  Courts,  said  suit  shall 
be  filed  in  the  Circuit  Court  of  such 
county*  In  every  such  suit  there 
shall  be  assessed,  taxed  and  collected 
as  other  costs,  a fee  of  ten  (^0) 
dollars  for  the  services  of  the  Attorney- 
General  in  instituting  and  prosecuting 
said  suit,  which  shall  be  paid  into 
the  3tate  I'reasxnry  to  the  credit  of 
the  ordinary-  revenue  fund. 

The  duty  of  the  prosectiting  attorney,  upon  the 
request  to  file  suits  for  sales  tax  is  contained  in  section 
40,  page  667,  Laws  of  Missouri,  1037,  vdilch  is  as  followai 

"Zt  shall  be  the  duty  of  the  Aviditor 
to  certify  under  seal  to  the  Attorney 
Oeneral  on  the  last  day  of  each 
calendar  month,  following  the  due 
date  of  the  returns  herein,  the  names 
and  addresses  of  all  persons  required 
to  remit  any  tax,  interest  end  penalties 
\inder  the  provisions  of  this  -ict  for 
the  preceding  calendar  month,  who  are 
delinquent  in  the  payment  of  said  tax, 
interest  and  penalties,  together  with 
the  amount  duo  from  each  delinquent, 
and  it  ehall  be  the  duty  of  the  Attorney- 
L-eneral,  and,  upon  his  request,  the  duty 
of  each  prosecuting  and  ciroxiit  attorney 
to  forthwith  institute  and  prosecute 
'suits  for  the  collection  thereof  as 
herein  provided,” 

deqtion  30  of  the  -^aws  of  1933,  page  423,  is  almost 
identical  with  Section  32,  quoted  supra,  of  the  Laws  of  1937* 
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Under  Motion  11518,  R*  *>»  iAo#  1929,  It  Is  the 
duty  of  the  rroeeeutlng  Attorney  to  institute  and  prosecute 
all  suits  for  or  against  the  ^tate,  within  his  Ji rlsdlctlcm, 
Ihere  Is  no  prorlsloai  In  said  section  for  paying  fees  or 
other  emoluments  for  the  serrlces  of  the  prosecuting  attorney 
In  any  suit.  Likewise,  there  is  no  provision  in  the  oales 
'I'ax  Act  for  the  payment  of  a fee  to  the  prosecuting  attorney 
for  prosecuting  sales  tax  suits.  iVhlle  Section  52,  supra, 
provides  for  a fee  of  ^10.00  for  the  services  of  the  Attorney- 
General,  It  is  silent  as  to  proseoutizig  attorney.  Viith 
respect  to  that  fact  the  section  also  provides  that  the  ^10.00 
fee  shall  be  paid  Into  the  otate  Treasury  and  not  retained 
by  the  Attorney-General. 

It  Is  a well  recognised  principle  of  law  that  an 
officer  in  order  to  receive  any  fee  must  be  authorised  by 
sotne  statute  to  receive  the  same.  As  Prosecuting  Attorney 
you  receive  annually  a certain  salary  which  Is  supposed  to 
compensate  you  for  all  duties  preformed  by  you  as  rroseeutlng 
Attorney,  and  finding  no  provision  In  the  sales  tax  acts 
\;hlch  would  entitle  you  to  any  fee,  we  are  of  the  opinion 
that  you  are  not  In  a position  to  ask  or  receive  from  the 
court  a fee  in  the  case  which  you  mentioned  In  your  letter. 


Respectfully  submitted. 


OLLIV^R  W.  NOLRN 
Assistant  ttomey-General 


APPROVRDt 


J.  ii.  TAYLOk 

(Acting)  Attorney-General 
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A boy  convicted  while  under  17  years 
of  age  caiinot  be  transferred  to  Algoa, 
and  If  a fugitive,  sheriff  Is  entitled 
to  fees  for  returning  to  the  Missouri 
Training  School  for  Boys, 
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This  will  acknowledge  receipt  ol\^your  request  dated 
April  26,  1938,  for  an  official  opinion  this  depart- 

ment, which  request  Is  as  follows: 


'*1  am  asking  your  advice  on  a matter 
concerning  a boy  whom  we  have  picked 
up  for  the  Missouri  Training  School 
for  Boys  at  Boon vl lie.  This  boy  was 
sentenced  for  five  years  for  receiv- 
ing stolen  property,  and  after  serving 
the  usual  time  was  paroled  to  3.P. 
Hufflnes  at  Crane,  Mo.,  and  while  on 
parole  he  stole  two  guns  and  killed 
.ome  geese  and  his  sponsor  tiimed 
him  In  and  they  came  after  him  and 
took  him  back  and  after  staying  two 
or  three  months,  he  ran  off  and  has 
been  bunKilng  freight  trains  ^111  we 
located  him  In  Springfield,  suid 
drove  up  there  and  apprehended  him 
and  brought  him  back  to  Galena  ^uid 
locked  him  up  and  phoned  to  Boon- 
vllle  and  notified  them,  and  they 
said  the  age  he  Is  now,  he  would 
have  to  be  sent  to  the  Algoa  Farm, 
and  that  he  would  have  to  be 
resentenced,  so  1 asked  Judge  Gideon 
about  It  and  he  advised  me  to  explain 
the  matter  to  you,  and  ask  your  advice. 
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We  drove  95  miles  after  him  and  would 
like  to  have  pay  for  It. 

I am  enclosing  their  letter  for  futher 
Information  to  you* 

Your  early  advice  will  be  greatly 
ap;.  re  elated*" 

"Missouri  Training  School  for  Boys 
Boonvllle,  Missouri* 

Sheriff  Stone  County, 

Galena,  Missouri. 

Escape  Notice 

Name  Curtis  Eaton  No.  7192 

Allas 

escaped  from  this  Institution  10-14-37 
he  was  sentenced  In  the  Clrcu.t 
Coi  rt  of  Stone  County  on  3-13-33 
term  five  years  for  the  crime  of  receiv- 
ing stolen  property 

Description 

age  18  height  5-8  weight  175  hair  borwn 
eyes  blue  ccmplexlon  fair  build  medlvun 
marks  and  so:  rs  none 

Parents'  address  Mother  Mrs.  J.  T.  i:«ton, 
Crane,  Mo. 

Please  arrest  and  notify  Missouri  Training 
School,  Boonvllle,  Missouri,  at  our  expense. 
Reward. 


Roy  S,  Stone, 
Supe  rlntendent 


By  J.  M.  Hl.hflll  " 
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The  Missouri  Training,  School  for  Boys  was  formerly 
known  as  ths  "Missouri  Reformatory'",  and  most  of  the 
sections  un. er  the  general  law  of  the  Revised  Statutes 
of  Missouri,  1929,  refer  to  the  now  known  Missouri  Train- 
ing School  for  Boya  as  the  Missouri  Reformatory  or  the 
Missouri  Reform  School  for  Boys.  In  Session  Laws  of 
Missouri,  1933,  page  531,  Section  8345,  reads  as  follows { 

"The  Institution  heretofore  known  as 
the  ^Missouri  Reformatory*,  located 
at  Boonvllle,  Missouri,  shall  continue 
to  be  maintained  and  shall  hereafter 
be  designated  as  the  'Missouri  Train- 
ing School  for  Boys'j  and  wherever  the 
words  'Missouri  Refonnatory'  or  the 
words  'Missouri  Refoinn  School  for  Boys', 
or  'Missouri  Training  School  for  Boys' 
occur  In  the  statutes  they  shall  be 
held  to  mean  and  refer  to  the  'Missouri 
Training  School  for  Boys'  located  at 
Boonvllle,  Missouri." 

And  Section  835C,  R.3.  Mo.  1929,  reads  as  follows t 

"Any  person  under  the  age  of  seventeen 
years,  convicted  of  a crime,  the  punish- 
ment of  which,  under  the  statutes  of 
this  sttte,  when  committed  by  persons 
over  the  age  of  seventeen  years.  Is 
Imprisonment  In  the  penltentlaz*y  for  a 
term  of  not  less  than  ten  years,  may  be 
punished  In  the  some  manner  and  to 
the  same  extent  as  provided  by  the 
statutes  for  the  p^mlshment  of  per- 
sons over  the  age  of  seventeen,  or. 

If  a boy,  he  may  be  Imprisoned  In 
the  penitentiary  or  coianltted  to  the 
Missouri  reformatory,  or  Missouri 
training  school  for  boys;  and  any 
boy  \uider  the  age  of  seventeen  years 
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convicted  of  any  other  felony,  elthei- 
upon  plea  of  guilty  or  upon  trial,  may 
be  committed  to  the  Missouri  reforma- 
tory or  Missouri  training  school  for 
boys.  Any  boy  under  the  age  of  seven- 
teen years  convicted  of  a misdemeanor 
In  any  court  or  (of)  record,  either 
upon  the  plea  of  guilty  or  upon  trial, 
may.  In  the  discretion  of  the  court, 
be  committed  to  the  Missouri  reformatory, 
or  Missouri  training  school  for  boys. 

No  boy  under  seventeen  years  of  ago 
convicted  of  a felony  shall  hereafter 
be  committed  to  the  county  jail  as  a 
punishment  for  such  offense.  Any  court 
having  criminal  jurisdiction.  In  nAilch 
any  male  person,  between  seventeen  and 
twenty-one  years  of  ago,  shall,  upon  a 
plea  of  guilty,  or  by  the  verdict  of 
a jury,  be  convicted  of  a felony  and 
his  punishment  assessed  at  Imprisonment 
In  the  penitentiary,  may.  In  Its  dis- 
cretion, at  the  same  term  at  idiich  such 
plea  of  guilty  Is  entered  or  conviction 
occurs,  and  before  such  person  Is  trans- 
fejrred  to  the  penitentiary,  commute  the 
punishment  to  confinement  In  the  Missouri 
reformatory  for  such  teim  as  tiie  court 
may  deem  proper,  but  not  for  a longer 
time  than  that  fixed  In  the  sentence  to 
the  pentltentlary;  but  such  court  shall 
first  ascertain  and  determine  that  said 
conviction  or  plea  of  guilty  Is  for  the 
first  offense,  and  that  the  previous 
conduct,  habits  and  associations  of  the 
person  so  convicted  warrant  such  cbmnu- 
tatlon.  All  commitments  of  boys  under 
the  age  of  seventeen  to  the  Missouri 
reformatory,  the  Missouri  training  school 
or  the  penitentiary  shall  bo  made  by 
the  juvenile  division  of  the  circuit  court." 
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By  this  Section  8360,  auprr,  the  leglslatiire  has  provided 
t^t  any  male  person  \uider  seventeen  years  of  age  who  Is 
oonvioted  of  a felony  punishable  by  Imprisonment  for  a 
term  in  excess  of  ten  years  In  the  penitentiary,  may  be 
punished  as  any  person  over  the  age  of  seventeen  years, 
or,  if  a boy,  he  may  be  Imprisoned  In  the  penitentiary 
or  Missouri  Training  School  for  Boys,  and  the  section 
also  provides  that  any  boy  under  the  age  of  seventeen 
years,  who  is  convicted  of  any  other  felony,  may  be 
committed  to  the  Misscuri  Training  School  for  Boys.  This 
section  also  provides  that  any  boy  ccxivicted  of  a misde- 
meanor may,  in  the  discretion  of  the  couit,  be  sentenced 
to  the  Missouri  Training  School  for  Boys. 

We  find  no  provision  of  the  Laws  of  Missouri  which 
prohibits  the  legislature  from  designrtlng  the  place  of 
Imprisonment  for  the  violation  of  a crime.  In  the  case 
of  State  V.  Walker,  309  Mo.  103,  l.c.  Ill,  the  Court 
said: 


"The  purpose  of  the  act  of  the  legis- 
lature establishing  the  reformatory 
was  to  segregate  youthful  offenders 
and  free  them  from  associating  with 
habitual  criminals."*  ****** 

Accordl^ig  to  the  record  of  Cvurtis  Baton  as  furnished 
you  by  the  Misscuri  Training  School  for  Boys,  he  was  con- 
victed of  a felony  shile  he  was  tmder  the  age  of  seventeen 
years.  Under  Section  8350,  supra,  he  is  still  an  inmate 
of  the  Missouri  Training  School  for  boys  for  the  reason 
that  he  has  not  been  lawfully  discharged  or  transferred 
88  hereinafter  set  out. 

Section  8475,  R.S.  Mo.  1929,  reads  as  follows: 

"Transfers  may  be  made  under  the  follow- 
ing conditions: 

a.  As  soon  as  the  construction  of  the 
intermediate  reformatory  is  to  be  under- 
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taken,  or  as  soon  as  Its  agrloultur> 
al  or  Industrial  activities  require 
laborers,  the  commissioners  of  the 
department  of  penal  institutions 
shall  have  power,  with  the  consent 
of  the  governor  to  transfer  to  the 
tract  of  land  upon  which  the  inter- 
mediate reformatory  is  to  be  located 
any  or  all  inmates  of  the  Uissouz*! 
reformatory  at  Boonville  and  of  the 
Uissouri  penitentiary,  sfao  at  the 
tl^  of  toelr  last  convicilon  were 
^feween  ^e  eggB  of  seventeen  TTTT  and 
twenty- five  {.25)  years  and  who  are 
serving  their  first  sentence  for  con- 
viction of  a felony,"^  * * * # * 

The  same  section  further  provides  as  follows i 

"«««««««  j[t  ^ ^rther  provided. 
that  if  in  any  oa.  e it  shall  SsTEuna 
by  the  department  of  penal  Institutions 
and  the  ^o^arnor  of  this  state,  that  a 
prisoner  confined  in  the  Hlssouri 
X>enitentlary  or  the  Missouri  refonnatory 
at  Boonville,  has  been  improperly 
sentenced  to  either  of  these  institu- 
tions, and  that  such  prisoner  should 
have  been  sentenced  to  the  intermediate 
reformatory,  such  prisoner  may,  with  the 
consent  of  the  governor,  be  transferred 
to  the  intermediate  re  forma  toz>y,  to  be 
and  become  an  inmate  tli^ereln,  subject 
to  the  rules  and  discipline  of  such 
reformatory;  and  It  shall  be  the  duty 
of  the  general  superintendent  of  said 
reformatory  to  receive  such  prisoner 
into  said  reformatory  as  may  be  so 
transferred,  and  properly  care  for  such 
prisoner  therein  until  such  time  as  such 
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prisoner  may  be  lawfully  paroled  or 
discharged  therefrom.  In  like  Banner, 
transfers  aiay  be  made  from  the  Missouri 
reformatory  at  ^^oonvllle  to  the  inter- 
mediate reformctory  of  any  offender 
who,  subsequent  to  his  commitment, 
shall  be  shown  to  their  satisfaction 
to  have  been,  at  the  tisie  of  his  con- 
viction seventeen  years  or  more  of 
age,  but  leas  than  twenty-five  and 
for  the  first  time  convicted  of  a 
felony.  In  case  of  any  transfers  here- 
in set  forth  the  convict  is  not  to 
remain  \mder  the  custody  of  the  depart- 
ment of  penal  Institutions  for  a longer 
time  than  that  fixed  in  the  original 
sentence." 

Under  this  section  it  provided  that  boys  idio  at 
the  time  of  their  last  conviction  were  between  the  ages 
ot  seventeen  and  twenty-l‘ive  years  and  who  were  serving 
their  first  sentence  for  conviction  of  felony  in  the 
Missouri  state  penitentiary  or  in  the  Missouri  reformatory 
at  Boonville  oould  be  transferred  to  the  intermediate  re- 
formatory at  Algoa.  As  you  notice  tliis  section  only 
applies  to  boys  over  seventeen.  Also  this  section  pro- 
vided the  prooedui’e  for  transfer  of  boy  prisoners  when 
there  was  a mistake  made  in  their  age  at  the  time  of 
their  last  conviction  and  had  been  im  roperly  sentenced, 
the  section  provided  for  a procedure  to  correct  the  im- 
proper sentence  by  removing  the  boy  prtsoners  from  the 
Missotirl  Reformatory  at  Boonville  to  the  Mi3ao^^ri 
Penitentiary  or  from  the  Missouri  Penitentiary  to  the 
Intermediate  Refomiatory  at  Algoa. 

In  the  case  of  Curtis  Katon  as  set  out  in  your 
request,  he  was  under  seventeen  years  of  age  at  the  time 
of  his  last  conviction  and  cannot  serve  his  tTme  anywhere 
except  at  the  Missouri  Training  School  for  Boys. 
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C NCLUSIOM 

It  la,  therefore,  tie  opinion  of  this  departnient 
that  Cur tie  Eaton  oan  only  serve  the  unexplred  term  of 
his  conviction  as  set  out  In  the  report  of  the  Ulssourl 
Training  School  for  Boys  and  cannot  be  resentenced  to 
Algoa  under  any  circumstances  on  the  crime  that  he  was 
convicted  of  before  he  was  seventeen  years  of  age. 


In  answer  for  your  request  as  to  payment  for 
services  rendered  In  the  apprehension  of  Curtis  Eaton, 
will  say  that  Section  8355,  R.S.  Uo*  1929  reads  as 
followst 


”It  shall  be  the  duty  of  every 
sheriff,  deputy  sheriff,  constable 
or  marshal,  and  averj  officer  and 
employe  of  such  reformatory,  to 
arrest,  with  or  without  warrant, 
any  person  who  shall  have  e soaped 
from  such  institution  and  return 
him  thereto,  and  such  officer, 
except  officers  and  waployes  of 
the  institution,  shall  receive 
such  compensation  as  shall 
aITowed’'Dj"Ta^'7w"TlIoTei^Tce^ 
rendered  and  shall  ¥e  pal.d  out  of 
any  fund  In  the  treaauz*y  of  such 
institution  not  especially  appro- 
priated." 


As  you  notice  this  section  states  that  the  sheriff 
shall  receive  such  compensation  as  shall  be  allowed  by 
law  for  like  services  rendered.  In  construing  this  section, 
one  must  refer  to  Section  8357,  R.S.  Mo«  1929,  part  of 
which  reads  as  follows: 


*«  « « « The  sheriff,  marshal  or 
other  person  charged  with  the  de- 
livery of  any  person  to  the  re- 
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formatory  ahall  be  allov;ed  the 
neoeaaary  travelln«^  expenses  of 
himself  and  such  person^  and  a 
per  diem  of  two  dollars  for  the 
time  actually  occupied  in  taking 
such  person  to  said  reformatory  and 
In  returning  there  form** 

In  other  words,  as  set  out  In  Section  8355,  sujjra,  the 
compensatlcsi  of  returning  a fugitive  to  the  Missouri  Train- 
ing School  for  Boys  is  "like  service"  as  set  out  In  taking  ' 
boys  to  the  Missouri  Training  School  for  Boys  by  the  sheriff 
and  shoxild  receive  the  same  fees  for  returning  fugitives  to 
the  Missouri  Training  School  for  Boys  as  the  sheriff  should 
receive  for  taking  boys  to  the  Missouri  Training  School  for 
Boys  un^'er  original  sentence. 

"Like"  as  used  In  the  Revised  Statutes  of  the  United 
States,  Section  847,  providing  that  for  Issuing  any  warrant 
or  writ  and  for  any  other  service,  the  United  States  Commis- 
sioner shall  receive  the  same  compensation  as  Is  allowed  to 
clerks  for  "like  services",  does  not  mean  "Identically  with", 
but  Includes  those  services  of  clerks  which  bear  a substan- 
tial resemblance  to  the  duty  performed  by  the  commissioner. 
The  phrase  should  receive  a reasonable  cons tz*uct Ion.  U.S. 

V.  Wallace,  6 Supreme  Court,  406,  409,  lid  U.S.  29,  L.  iiki. 
675. 


Under  Section  8357,  supra,  the  sheriff  who  takes  a 
boy  to  the  Missouri  Training  School  for  Boys  shall  be 
allowed  the  necessary  traveling  expenses  of  hlm.elf  and 
such  person,  and  a per  diem  of  two  dollars  ($2.00)  for  the 
time  actxially  occupied  In  taking  such  person  to  said  re- 
formatory and  In  returning  therefrom,  to  be  x>ald  out  of 
any  fund  In  the  treasury  of  such  Institution  not  especially 
appropriated. 

Under  Section  8357,  supra,  fees  are  allowed  the  sheriff 
and  would  also  requli^  a copy  of  a commitment  or  warrant 
upon  wxilch  the  cost  and  fee  would  be  endorsed,  but  for  the 
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return  of  the  fvigltlve  from  the  Mlaaourl  Training  School 
for  It  la  unneoeasary  to  have  a warrant  or  any 

other  authority  and  the  compenaatlon  for  aervlcea  render^ 
ed  ahall  be  paid  out  of  any  fund  In  the  treaaury  of  auch 
Inatltution  not  eape dally  appropriated.  In  order  to 
receive  this  fee.  It  will  be  neceasary  for  the  aherlff 
to  render  an  Itemized  account  against  the  Missouri  Train- 
ing School  for  Boys, 


CON  CLbSION 

It  Is,  therefore,  the  opinion  of  this  office  that 
Curtis  Eaton  as  described  by  the  record  of  the  Missouri 
Training  School  for  Boys,  must  be  returned  to  the  Mlaaourl 
Training  School  for  Boys,  and  the  sheriff  shall  be  allowed 
two  dollars  ($2,00)  per  day  for  the  time,  actually  occupied 
in  taking  such  boy  to  said  reformatory  and  in  returning 
therefrom,  which  shall  be  paid  out  of  any  fund  In  the 
treasury  of  said  Institution  not  especially  appropriated. 
The  sheriff  Is  also  entitled  and  shall  be  allowed  the 
necessary  traveling  expenses  of  himself  and  such  boy, 

ResjMctfully  submitted 


W.  J.  BUKKB 

Assistant  Attorney  General 


APPROVED: 


TTiTumm 

(Acting)  Attorney  General 


WJBilA 


LI^CnONS : 

PROXIES : 

COUNTY  COMMITTEES: 


Proxies  ceufi  be  voted  In  county  committee 
meeting.  Majority  of  committee  members 
necessary  to  constitute  quorum  to  transact 
business. 


(COPY) 


August  25 » 1938 


Plied:  #18 


Honorable  J.  Carrol  Combs 
Prosecuting  Attorney 
Barton  County 
Lamar 4 Missouri 


Dear  Mr.  Combs: 

We  have  received  your  letter  of  A\igust  16  which  reads 
as  follows: 

"There  was  considerable  discussion  at  the 
meeting  of  the  county  committee,  under 
Section  10280  of  the  Revised  Statutes  of 
Missouri  for  1929*  as  to  whether  or  not 
absent  members  of  the  committee  could 
vote  by  proxy  which  had  been  duly  exe- 
cuted and  delivered  to  an  individual  to 
be  acted  upon  at  the  meeting  according 
to  the  dictates  of  the  signer  of  the 
proxy. 

"At  the  meeting  there  were  13  members  of 
the  committee  present.  At  the  primary 
thero  were  30  committeemen  amd  committee- 
women  elected  by  the  Republican  voters. 

There  were  at  least  nine  proxies  of  ab- 
sent members  to  be  voted  at  the  meeting 
which  the  temporary  chairman  at  the  meet- 
ing would  not  rocognize. 

"I  would  like  to  have  the  opinion  of  your 
office  as  to  whether  or  not  absent  comlttee- 
men  or  commltteewomen  can  vote  at  the  organ- 
ization meeting  by  proxy  suid  if  so. 
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If  the  election  of  the  county  chairman 
by  the  members  present,  after  the  prox- 
ies had  been  Ignored,  would  be  a legal 
organization  of  the  county  committee; 
that  Is,  the  election  of  the  chairman 
by  a majority  of  those  present.  It  be- 
ing an  evident  fact  that  all  of  the 
proxies  If  they  had  been  allowed  to  have 
been  voted  would  have  been  for  the  los- 
ing candidates.  ******** 


"P.S.  I should  state  that  the  party 
holding  the  proxies  left  the  meeting 
before  they  were  offered  and  never  of- 
fered the  proxies  as  votes  at  the  meet- 
ing." 


The  first  question  you  raise  Is  whether  or  not  absent 
members  of  the  coxinty  committee  can  vote  by  proxy.  This  of 
flee  has  previously  z*uled  on  this  question.  In  an  opinion 
dated  August  17,  1936,  addressed  to  the  Honorable  Joe  Crain 
Prosecuting  Attorney  of  Christian  Coxmty,  Missouri,  we  said 

"Section  10280,  R.  S.  Mo,  1929  relates 
to  the  organization  of  the  county  com- 
mittee after  the  August  primary.  It  Is 
our  opinion  that  It  Is  the  duty  of  the 
committee,  after  being  duly  assembled  and 
organized,  to  determine  whether  or  not 
proxies  shall  be  recognized;  In  other 
words,  by  Section  10280,  It  Is  the  duty 
of  the  County  Chairman  to  call  the  commit- 
tee for  the  purpose  of  organization,  and 
If  proxies  of  the  various  members  of  the 
committee  have  been  recognized  In  the  past, 
then  proxies  for  said  meeting  may  be 
recognized.  Once  the  Committee  has  met 
and  organized.  It  can  determine  Its 
future  course  with  reference  to  proxies. 

Unless  It  determines  that  It  will  not  re- 
cognize proxies,  then  we  think  such  prox- 
ies may  be  accepted.  We  think  the  best 
course  to  pursue  Is  for  the  members  pre- 
sent to  determine  whether  or  not  proxies 
will  be  recognized  when  the  meeting  Is 
called." 
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In  the  postscript  of  your  letter  you  state  that  no 
proxy  was  offered  at  the  meeting.  Consequently  the  question 
is  not  now  presented  as  to  whether  any  such  proxy  was 
properly  refused  or  accepted.  Also  we  gather  from  your 
letter  that  the  committee  had  never  determined  whether  or 
not  proxies  should  be  recognized.  Therefore,  all  we  can 
say  Is  that  If  proxies  had  been  submitted  and  If  the  com- 
mittee had  either  determined  to  accept .the  same  In  advance 
or  If  no  action  with  respect  thereto  had  been  taken  at  all, 
then  It  would  have  been  proper  for  any  such  proxies  to  have 
been  accepted  and  voted. 

In  connection  with  your  second  question  you  state  that 
at  the  primary  thirty  committeemen  and  commltteewcsaen  were 
elected  by  the  Republican  voters  In  Barton  Coiinty;  that  at 
the  meeting  there  were  thirteen  members  of  the  committee  pre- 
sent and  that  no  proxies  were  submitted  for  consideration. 
Consequently  there  were  only  thirteen  possible  votes  at  the 
meeting.  Your  question  then  Is  whether  "the  election  of  the 
coxinty  chairman  by  the  members  present  * * would  be  a legal 
organization  of  the  county  committee;  that  Is  the  election 
of  the  chairman  by  a majority  of  those  present  ****."  In 
other  words,  is  It  necessary  to  have  a majorlty-of  the  com- 
mittee, that  Is  at  least  sixteen  out  of  the  thirty  members 
present,  in  order  to  transact  business. 

Section  10280  R.  S.  Mo,  1929  is  the  only  statute  rela- 
tive to  the  meeting  and  organization  of  such  a coiinty  com- 
mittee. This  statute  reads  as  follows: 

"The  covmty  committee,  or  city  committee, 
as  the  case  may  be,  shall  be  cosiposed  of 
the  committeemen  and  commltteewomen  elected 
In  the  several  townships,  or  voting  dis- 
tricts, at  the  Axigust  primary  next  preced- 
ing, £uid  shall  meet  at  the  county  seat  of 
the  several  counties  of  this  state,  and  at 
such  place  In  any  city  not  within  a county, 
as  the  chairman  of  the  then  city  committee 
may  designate,  on  the  third  Tuesday  In  Au- 
gust of  the  year  In  which  the  primary  elec- 
tion is  held,  and  organize  by  the  election 
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of  one  of  its  members  as  chalnnan,  and 
one  of  its  members  as  vice-chairman, 
one  of  whom  shall  be  a woman,  and  a sec- 
retary and  a treasurer,  one  of  whom  shall 
be  a woman,  but  who  may  or  may  not  be  mem- 
bers of  the  committee.  (Laws  1923*  P.  197* 
sec.  2.)" 

It  will  be  observed  that  the  Legislature  has  not  pre- 
scribed what  number  of  the  governing  body  shall  constitute 
a quorum  for  the  transaction  of  business.  In  the  case  of 
State  ex  rel.  Kiel  v.  Riechmann,  239  Mo.  8l  there  was  a 
contest  between  two  contending  factions  of  the  Republican 
City  Committee  of  the  City  of  St.  Louis.  It  was  contended 
that  certain  amendments  to  the  rules  of  the  committee  were 
Improperly  adopted  because  they  were  adopted  by  less  than 
a majority  vote  of  the  committee.  In  this  connection  the 
court  said: 

"The  statutes  of  this  State  authorizes 
the  city  committee  to  pass  rules  for 
its  own  government,  but  does  not  \inder- 
take  to  say  by  what  n\amber  of  votes  such 
rules  should  b«  passed.  In  such  case 
the  general  rule  of  law  is  that  a bare 
majority  will  svifflce.  That  was  the  common- 
law  rule.  ******. 

"Lastly  it  is  urged  under  this  point  that 
the  amendments  were  not  passed  by  even  a 
majority  of  the  members.  The  law  creating 
the  city  committee  contemplates  that  it  may 
adopt  new  rules  for  its  own  government,  but, 
as  said  above,  does  not  say  what  proportion 
of  the  committee  shall  be  required  to  pass 
such  rules.  Under  that  state  of  facts  it 
is  clear  under  the  general  rule  of  law  that 
a majority  can  act.  Under  the  law  such  a 
majority  constituted  a quorum  for  the  trans- 
action of  business. 

"The  rule  is  further  stated  in  29  Cyc.,  p. 

1688,  thus:  'Where  a quorum  is  not  fixed 
by  the  Constitution  or  statute  creating  a 
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deliberative  body,  consisting  of  a de- 
finite niimber,  the  general  rule  is  that  a 
quorum  is  a majority  of  all  the  members  of 
the  body.  ****». 

"The  rule  seems  to  be  that,  unless  there 
be  some  specific  law  to  the  contrary,  a ma- 
jority of  a given  body  has  the  right  to  trans- 
act all  business  which  the  entire  body  is  auth- 
orized to  do.  And  not  only  so  but  that  a ma- 
jority vote  of  those  present  and  voting  (there 
being  a majority  participating)  can  do  all  the 
things  which  could  be  done  by  the  entire  body. 
This  was  the  common-law  rule,  and  is  only  changed 
by  some  express  provision.  The  theory  is  that 
the  majority  is  the  body  Itself  for  the  trans- 
action of  business.  *■»*■». 

"Going  now  to  the  case  at  bar,  we  must  hold 
that  inasmuch  as  the  statutes  of  this  State 
have  not  prescribed  what  number  shall  consti- 
tute a quorum  for  the  transaction  of  business 
by  this  committee,  the  common  law  fixes  a quorum 
of  such  committee  at  a majority  of  its  members. 
Such  quomjm  has  the  full  power  of  the  whole  com- 
mittee, and  for  the  purposes  of  transacting 
business  is  in  law  the  committee  Itself,  eind  if 
in  the  transaction  of  any  business  a majority  of 
that  quorum  votes  for  a measure  such  measure  is 
as  valid  and  binding  as  if  adopted  by  the  entire 
vote  of  the  committee." 


Conclusion 


We  conclude,  therefore,  that  in  the  absence  of  a rule  to 
the  contrary  duly  passed  by  a county  committee  at  which  a quomom 
was  present,  proxies  may  be  accepted;  that  since  no  proxies 
were  offered  at  the  particular  meeting  of  the  committee  and  since 
there  were  only  thirteen  acutal  members  of  the  committee  present 
and  voting  out  of  a total  of  thirty  committeemen  and  commltteewomen 


Hon.  J.  Carrol  Combs 


-6- 


August  25#  1938 


elected  by  the  voters  that  a quonim  was  not  present  for  the 
transaction  of  any  business.  Since  the  statute  does  not 
prescribe  what  number  of  the  committee  shall  constitute  a 
quorum  for  the  transaction  of  business,  the  common- law  rule 
prevails,  which  Is  that  a quorum  of  such  committee  must  con- 
stitute a majority  of  Its  members.  In  this  particular  case 
sixteen  members  would  be  the  minimum  In  order  to  constitute 
such  a majority.  Since  only  thirteen  members  were  present, 
there  was  not  a quorum  for  the  transaction  of  any  business. 

Respectfully  submitted 


J.  P.  ALI£BACH 
Assistant  Attorney  General 


APPROVED; 


J.  k.  tA^LOk 

(Acting)  Attorney  General 
JFA/w 


ELECTIONS;  Potir  questions  on  registration  and  elections 

In  cities  of  30,000  to  80,000  population  (Joplin) 


February  24,  1938  ' 


Honorable  Roy  Coyne 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Dear  Slrt 


This  will  acknowledge  your  Inquiry  of 
the  21et  Instant,  which  reads  as  follows! 

"Our  Leglslatxire  has  passed  a new 
registration  law  pertaining  only 
to  the  City  of  Joplin,  being  foiind 
in  Session  Acts  of  1937  at  page  289. 

"The  Joplin  board  of  Election  Con- 
mlsslonera  and  our  County  Clerk  have 
asked  me  for  an  opinion  regarding 
certain  phases  of  the  new  law.  In 
order  that  there  may  oe  a xmlfonn 
opinion  over  the  State,  I am  asking 
for  yotir  opinion  on  the  following 
questions. 

" 1.  Is  the  registrar  to  have  charge 
of  the  registration  books  during  the 
time  of  actual  voting,  or  Is  the 
registrar  merely  there  to  check  the 
challenge  lists  as  the  voters  appear? 

" 2.  Does  the  elected  registrar  have 
a vote  as  a mer.ber  of  the  Board  of 
Election  Commissioners  In  determining 
who  are  eligible  to  vote,  or  to  regis- 
ter? 

" 3.  Does  the  Board  of  Election  Com- 
missioners have  a right  to  make  a rule 
that  the  registrars  shall  have  the 
sole  control  over  the  registration 
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booka,  make  all  entries  made  in  them, 
and  prohibit  the  County  Clerk  from 
entering  any  names  in  the  books T 

" 4*  Who  is  to  determine  whether  a 
voter  la  properly  registered,  the 
registrar  or  the  Judges  of  election? 

" I shall  appreciate  your  opinion  on 
these  questions  as  our  Election  Board 
meets  on  February  28th." 


Yovir  letter  presents  four  questions,  and  we 
shall  discuss  them  in  order* 


I. 

Is  the  registrar  to  have  charge  of  the 
registration  books  during  the  time  of 
actual  voting,  or  is  the  registrar 
merely  there  to  check  the  challenge 
lists  as  the  voters  appear? 


Sec*  5,  p.  292,  L.  1957,  provides  in  part  as 

follows : 


"The  Clerk  of  the  county  court  of 
cotmties  wherein  a city  or  cities  of 
50,000  to  80,000  inhabitants  are 
located  shall  have  custody  of  and 
keep  in  his  office  all  registration 
books  and  affidavits*  " 


Sec*  14,  p*  235,  L*  1955,  reads  as  follows t 

"The  county  clerk  of  each  county  con- 
taining cities  in  which  registration 
may  be  had  \inder  and  by  virtue  of 
this  article  shall,  on  the  day  before 
the  election  for  which  any  such  regis- 
tration was  made,  deliver  to  the  Judges 
of  election  appointed  tinder  and  by 
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virtue  of  the  general  lav  of  electlona^ 
the  original  registration  book  of  their 
respective  precincts,  together  with  a 
copy  thereof,  heretofore  required  to 
be  made,  and  shall  take  the  receipt 
of  one  of  the  Judges  therefor*” 


From  the  foregoing.  It  appears  that  the  coimty 
clerk,  vho  Is  the  custodian  of  the  registration  books. 

Is  required  to  deliver  same  to  the  Judges  of  the  re- 
spective precincts  on  the  day  before  the  election  Is 
to  be  held*  It  Is  quite  ai.parent  that  the  Judges  of 
election  would  need  such  registration  books  In  order 
to  determine  whether  voters  who  offer  to  vote  are 
registered  In  their  precincts* 

The  duties  of  the  registrars  on  election 
day  are  set  forth  In  Sec*  3,  p*  290,  L*  1937,  In  the 
following  language  t < 

”The  Board  of  Lleotlon  Commissioners 
shall  meet  on  the  tenth  day  before  the 
election  unless  said  tenth  day  fall 
on  biinday  In  which  case  said  meeting 
shall  be  held  on  the  Saturday  pre- 
ceding said  tenth  day,  and  pass  on 
all  challenges  made  to  the  right  of 
persons  to  register  and  If  tjny  names 
are  challenged  said  board  shall  cause 
to  be  made  a certified  list  of  said 
challenges  to  be  delivered  to  the 
registrar  of  each  ward  which  regis- 
trar shall  serve  as  an  official  of 
the  election  and  challenge  the  right 
to  vote  of  such  persons,  vho  offer 
to  vote,  and  If  such  persons  do  not 
appear  they  shall  so  certify  at  the 
close  of  the  election  and  such  names 
shall  be  stricken  from  the  books* 

Registrars  shall  serve  only  during 
the  time  of  voting  and  shall  receive 
the  same  pay  as  registrars  days*  **  " 
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It  seema  clear,  therefore,  that  the  registrar 
who  has  been  furnished  a list  of  challenges  which  have 
been  made  to  the  board,  is  an  election  official  for 
the  purpose  of  challenging  the  vote  of  any  person  whose 
registration  has  been  challenged*  He  would  not  need  the 
registration  book  for  this  duty,  since  he  had  a certi- 
fied list  of  the  challenged  names  in  his  possession* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  registrar  in  cities  of  30,000  to  80,000  popular 
tion  is  not  entitled  to  have  charge  of  the  registration 
books  during  the  time  of  acttial  voting,  but  that  it  is 
the  duty  of  the  registrar  to  challenge  the  votes  of  all 
persons  who  offer  to  vote  whose  registration  has  been 
challenged  as  shown  by  the  certified  list  of  challenged 
names  furnished  to  him* 


II. 

Does  the  elected  ireglstrar  have 
a vote  as  a member  of  the  Board 
of  Election  Commissioners  in  de- 
termining who  are  eligible  to  vote, 
or  to  register? 


Sec.  2,  p*  £15,  L*  1931,  provides  for  the 
creation  of  a Board  of  Election  Coi'iniaeionera  composed 
of  four  members*  There  is  nothing  in  the  statutes 
governing  cities  under  consideration  which  in  any  case 
enlarges  the  membership  of  said  board. 

Sec.  3,  p*  290,  L.  1937,  provides  in  part 
as  follows: 

"The  board  of  Election  Commissioners 
shall  have  a supervisory  control  over- 
the  Clerks  of  the  County  Courts  and 
over  the  registration  officers  ap- 
pointed by  virtue  of  this  Article 
touching  all  matters  appertaining 
to  the  registration  of  voters*  " 
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As  the  Board  composed  of  four  members  has 
supervisory  control  over  the  registrars.  It  wo\ild  be 
difficult  to  see  how  this  control  could  be  exercised 
if  the  registrars  of  the  various  voting  districts  have 
a vote  as  members  of  the  Board,  since  there  would  evi- 
dently be  more  than  fotfl?  registrars  in  a city  of  the 
slse'  tinder  consideration*  We  find  nothing  in  the  law 
governing  registrations  and  elections  in  such  cities 
which  makes  registrars  members  of  the  Board* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  elected  registrar  in  cities  of  30,000  to 
80,000  population  does  not  have  a vote  as  a member 
of  the  board,  in  determining  who  is  eligible  to  register* 


III* 

Dots  the  Boajrd  of  Election  Com- 
missioners have  a right  to  make  a 
rule  that  the  registrars  shall 
have  the  sole  control  over  the 
registration  books,  mak^  all 
entrlee  made  in  them,  and  prohibit 
the  County  Clerk  from  entering  any 
names  in  the  books? 


As  heretofore  pointed  out.  Section  5,  p*  292, 
L*  1957,  places  the  custody  of  the  registration  books 
in  the  clerk  of  the  county  court,  end  requires  him  to 
keep  such  books  in  his  office*  The  same  section  pro- 
vides that  such  clerk  may  register  any  qualified  voter 
or  transfer  his  registration  on  any  day  of  the  year, 
except  Sxuidays  and  holidays,  prior  to  the  twenty-fifth 
day  before  an  election*  His  office  is  an  office  which 
ie  open  daily,  except  Sundays  and  holidays,  during  the 
whole  year,  and  evidently  the  Legislature  provided  that 
the  registration  books  shotild  be  left  in  his  office  in 
order  that  thej  might  accessible  to  the  voters  at  all 


Honorable  Koj  boyne 


6 


February  24,  1958 


times  for  the  purpose  of  registering  or  of  having  their 
registration  transferred* 

The  duties  of  the  registrars  are  set  forth 
In  Sec*  15,  p*  ,295,  L*  1957,  which  reads  as  follows} 

”T1m  registration  officers  shall. 

In  the  discharge  of  their  duties, 
attend  at  the  places  of  registra- 
tion In  their  respective  districts 
on  the  days  appointed  by  the  Board  of 
Election  Commissioners  and  by  this 
article,  from  the  hour  of  eight 
o'clock  In. the  forenoon  until  nine 
o'clock  P.lt*  of  each  day,  and  shall, 
without  delay,  register  all  i. arsons 
as  voters  who,  having  the  qviallflca- 
tlons  prescribed  by  law,  present 
themselves  therefor  and  take  the 
oath  required  by  this  article;  pro- 
vided, however,  the  registration  of- 
ficers shall  transfer  from  one  ward 
to  another  the  name  of  any  person 
who  presents  hli.self  to  be  trans- 
ferred upon  the  making  of  an  affi- 
davit In  form  to  be  provided  by 
the  county  clerk  showing  himself 
to  be  a registered  voter  In  the  ward 
from  which  he  wishes  to  transfer* 

The  said  registrar  shall  write  op- 
posite the  name  of  said  person 

transferred  from Ward 

(giving  nisnber  of  ward  from  which 
said  person  la  transferred)*  The 
said  registrar  shall  carefully  pre- 
serve all  such  affidavits  and  de- 
liver them  to  the  coiinty  clerk  who 
shall  enter  them  and  strike  from 
the  registration  books  of  the  ward 
the  name  of  the  person  so  trans- 
ferred*" 


The  registrars  are  only  required  to  be  present 
to  receive  applications  for  registration  on  days  set  apart 
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for  registration.  If  the  coirnty  court  ooxild  and  would 
prohibit  the  county  clerk  from  having  any  control  over 
the  registration  books  and  could  order  them  turned  over 
tc  the  registrars,  the  voters  would  have  no  opportunity 
to  register  or  have  their  registration  transferred  ex- 
cept on  the  regular  registration  days*  Siach  an  arrange- 
ment would  nullify  the  provisions  of  Section  5,  supra, 
and  would  clearly  defeat  the  purpose  of  the  X<eglslature, 

It  is  true  that  Section  5,  supra,  gives  to 
the  board  supervisory  control  over  the  county  clerk 
touching  all  matters  appertaining  to  the  registration 
of  voters,  but  does  supez*visory  control  give  the  Board 
the  power  to  prevent  the  coiinty  clerk  from  performing 
the  duties  imposed  upon  him?  We  think  nob  Supervlsoz*y 
control  implies  that  there  is  something  to  stipervlse 
and  control,  and  that  which  la  to  be  supervised  by  the 
Board  in  this  case  Is  the  performance  by  the  county  clerk 
of  tlie  duties  imposed  upon  him  by  these  registration  laws. 

In  the  case  of  Xollents  vs,  Chicago  and  N,W, 

Ry.  Go,,  175  N,  W.  927;  180  Wis.  585,  the  Supreme  Court, 
in  discussing  the  power  of  supervisory  control,  which 
the  circuit  court  had  over  inferior  courts,  saldi 

"Its  function  is:  (a)  to  compel  in- 
ferior trlbiinala  to  act  within  their 
Jurisdiction;  (b)  to  prohibit  them 
from  acting  outside  their  Jurisdiction! 
and  (c)  to  reverse  their  extra- Jiu'is- 
dlctional  acts," 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office 
that  the  Board  of  Llection  Commissioners  does  not  have 
the  right  to  make  a rule  that  the  registrars  shall  have 
sole  control  over  the  registration  books,  or  that  the  regl 
trar  shall  make  all  entries  made  in  them«  or  to  prohibit 
the  county  clerk  from  entering  any  names  in  the  registra- 
tion books. 
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IV, 

Vilio  Is  to  determine  wliether  a 
voter  is  properly  registered,  the 
registrar  or  the  Jiidges  of  elec-  ' 
tion? 


As  we  read  Sections  6 and  13  of  the  1937  Act, 
we  vmderstand  the  provisions  to  mean  that  whenever  a 
voter  makes  the  reqxilred  affidavit  to  the  county  clerk, 
or  ta  the  registrar  of  his  voting  district  on  registra- 
tion days,  showing  hi'  self  to  be  a qualified  voter, 
such  VC ter  Is  entitled  to  be  registered.  Section  3 
of  said  act  provides  that  my  voter  nay  challenge  the 
right  of  any  person  registered  to  register.  Such  chal- 
lenges must  be  filed  in  writing  with  the  Board,  and 
the  board  Is  directed  to  notify  the  persons  whose 
registration  has  been  challenged,  to  appear  before  It 
and  show  cause  why  their  names  sitould  not  be  stricken 
from  the  registration  books.  The  Board  la  required 
to  meet  at  the  appointed  time  and  pass  on  all  challenges. 

Section  10,  p,  232,  L,  1933  provides: 

Any  person  whose  name  Is  stricken 
from  the  registration  books  shall  have 
the  right  to  appeal  from  t^  railing  of 
the  bocrd  of  election  comu.ls s toner s to 
tEe  clrcul'F’cburt  of  the  county  on  any 
date  before  the  election,  ” 


Therefore,  If  the  Bocu^d  Is  required  to  notify 
persons  whose  right  to  register  has  been  challenged,  to 
appear  and  show  cause  why  their  names  should  not  be 
stricken  from  the  registration  books  end  Is  given  power 
to  pass  on  said  chellezrges,  and  If  a voter  whose  name 
has  been  stricken  from  the  registration  books,  has  the 
right  to  appeal  from  the  roiling  of  the  Board  of  Elec- 
tion Commissioners  to  the  circuit  court.  It  follows 
that  the  Board  necessarily  has  the  power  to  deteiwilne 
whether  a voter  Is  properly  registered,  subject,  of 
cotirse,  to  the  right  of  the  clreult  court  to  review  Its 
action.  If  the  registrar  had  the  right  to  determine 
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who  la  properly  registered,  the  right  of  appeal  would 
have  been  from  his  ruling. 

Said  Section  5 does  provide  that  If  any  namea 
are  challenged,  the  Board  shall  cause  a certified  list 
of  said  challenges  to  be  delivered  to  the  registrar  of 
each  ward  idio  shall  serve  as  an  official  of  the  elec- 
tion and  challenge  the  right  to  vote  of  such  persons 
who  offer  to  vote,  and  It  may  be  this  provision  Is 
what  gives  rise  to  your  fourth  question. 

We  are  frank  to  say  that  this  part  of  the 
Act  Is  rather  Indefinite  and  somewhat  confusing.  How- 
ever, the  main  duty  of  the  Board  of  Election  Commissioners 
Is  to  conduct  registration  of  voters  and  to  pass  upon 
the  qualifications  of  those  who  offer  to  register, 
subject  to  the  power  of  the  circuit  court  to  supervise 
Its  action,  and  Section  3,  supra,  specifically  mpowers 
and  directs  the  Board  In  cities  Inquired  about  to  meet 
and  pass  on  the  challenges  made  to  the  right  of  voters 
to  register.  If  the  Board  strikes  a name  off  the  regis- 
tration list,  the  party  whose  name  Is  so  stricken  has  the 
right  to  appeal  \inder  Section  10,  page  232,  L,  1933, 

If  the  Board  decides  the  challenged  person  Is  properly 
registered,  any  member  of  the  Board  can  appeal  from  such 
decision  to  the  circuit  court  tinder  said  Section  10, 
Therefore,  It  wotild  seem  that  a complete  scheme  Is  pro- 
vided for  determining  whether  any  person  Is  properly 
registered  and  that  the  registration  book,  which  Is 
turned  over  to  the  judges  of  election  on  the  day  previous 
to  election  day,  contains  a list  of  those  persons  who 
are  properly  registered. 

It  should  be  observed  that  the  registration 
law  under  consideration  does  not  In  any  undertake 
to  regulate  or  control  the  judges  and  clerks  of  elec- 
tion, It  merely  has  to  do  with  registration  of  voters. 

Section  10654,  R,  S,  Uo,  1929  provides  as 

follows! 

"All  elections  In  such  city  shall  be 
conducted  In  all  respects  as  provided  • 

In  this  article,  and  subject  to  all 
the  provisions  of  chapter  61,  R,  S, 

1929,  entitled  'Elections,*  so  far 
as  the  same  do  not  conflict  with  this 
article," 
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Therefore,  we  must  look  to  the  provlsione  of 
the  Article  of  which  this  registration  law  is  a part 
(Article  XVI,  Chapter  61)  and  also  to  Chapter  61,  R.  S, 
Mo.  1929,  for  directions  as  to  the  procedure  in  case 
of  challenges  on  election  day.  Said  directions  are 
found  in  Section  10544,  R.  S.  Mo.  1929  in  the  follow- 
ing language  I 

" *♦  Provided,  any  person  registered 
according  to  the  provisions  of  this 
article,  when  he  offers  to  vote,  may 
be  challenged  as  disqualified  by  any 
person  who  is  an  elector  of  this  state} 
and  it  shall  be  the  duty  of  the  jtidgea 
of  election  to  try  and  determine,  in 
a summary  maxuier,  before  the  close  of 
the  polls,  the  qualifications  of  any 
person  challenged  as  aforesaid,  and 
upon  proof  that  the  person  so  chal- 
lenged is  not  a qualified  voter,  the 
judges  of  election  shall  reject  his 
vote,  and  they  shall  state,  opposite 
the  name  of  the  person  on  the  regis- 
tered list  of  voters  whose  vote  is 
rejected,  the  xiatore  of  his  dis- 
qualification and  the  names  of  the 
witnesses  upon  whose  testimony  his 
vote  was  rejected,  but  the  vote  of 
no  person  who  may  be  challenged 
shall  be  rejected  except  upon  the 
testimony  of  two  credible  witnesses} 
and  provided  further,  that  the  party 
challenging  the  right  of  any  person 
to  vote  shall  swear,  before  the 
judges  of  election  at  the  time  of 
so  chi'.llenglng  the  vote,  that  to 
the  best  of  his  knowledge  and  belief 
the  party  (naaiing  him)  is  not  a 
qxiallfied  voter  under  the  laws  of 
this  state,  and  he  shall  also  swear 
to  the  reasons  which  disqualify  him 
froin  voting}  and  provided  further, 
that  the  ballot  of  such  person  so 
rejected  shall  be  preserved  and  re- 
tiorned  with  the  books  and  other 
ballots  in  a separate  envelope  marked 
rejected  ballots,  and  the  clerk  of 
the  county  shall  preserve  the  same 
in  his  office.” 


Honorable  Roy  Coyne 


February  24,  1938 


And  in  Section  10309,  In  tiie  following 

language  t 


" If  any  person  desiring  to  vote 
at  any  election  atiall  be  challenged, 
he  shall  not  receive  a ballot  un~ 
til  he  shall  have  established  his 
right  to  vote  in  the  manner  provided 
by  law}  and  if  he  shall  be  chal- 
lenged after  he  has  received  his 
ballot,  he  shall  not  be  permitted 
to  vote  until  he  has  fully  compiled 
with  such  requirements  of  the  law* 


It  Is  seen  by  the  foregoing  provisions  that 
If  a voter  asks  for  a ballot,  the  Judges,  before  giving 
him  such  ballot,  must  first  determine  whether  such 
voter *8  name  appears  upon  the  registration  list*  If 
It  does,  then  the  voter  Is  entitled  to  vote,  unless  he 
la  challenged.  If  he  is  challenged,  he  Is  not  entitled 
to  a ballot  until  he  shall  have  established  his  right 
to  vote  In  the  manner  provided  by  law,  the  manner  pro- 
vided by  law  In  the  Instant  ease  being  that  set  out  In 
Section  10544,  supra* 

The  provisions  in  Section  3 of  the  1937  Act, 
supra,  give  the  registrar  the  right  and  makes  It  his 
duty  to  challenge  on  election  day  the  vote  of  the  per- 
sons who  have  been  registered  after  their  registration 
has  been  challenged,  and  thus  such  registrar  has  the 
right  to  put  the  question  of  the  right  of  such  person 
to  vote  up  to  the  Judges  of  election* 

It  Is  apparent  that  there  are  a number  of 
sections  of  law  touching  the  immediate  question  at  hand, 
some  general  and  some  special*  In  Interpreting  these 
various  sections,  we  think  an  effort  should  be  made  to 
give  effect  to  all  of  them  and  reconcile  them.  If  pos- 
sible* 


We  have  tried  to  follow  the  rule  laid  down 
In  the  case  of  Tiemonds  vs*  Kennish,  244  Mo*  318, 
l*c*  326,  wherein  the  court  saids  ^ 
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"♦alt  is  our  duty  to  dovetail  and 
reconcile  all  the  election  lavs, 

80  far  as  possible,  and  to  give 
effect  to  all  of  them  applicable 
to  the  situation,  bearing  in  mind  that 
if  any  inconsistency  af.pears  between 
the  general  lav  and  the  special  lav 
on  any  one  point,  the  latter  must 
prevail, 


CONCLUSION 


Applying  this  rule  to  the  provisions  cited 
above,  ve  conclude  that  the  board  of  Flection  Comnisslon* 
ere  has  the  right  to  determine  whether  a voter  Is  properly 
re^^lstered,  subject  to  the  supervisory  control  of  the 
circuit  court,  but  that  the  judges  of  election  have  the 
final  say  as  to  whether  the  voter  has  the  right  to  vote 
if  his  vote  is  challenged  by  the  registrar  of  his  elec- 
tion district  or  by  any  other  voter. 


Respectfully  submitted. 


HAhhY  H.  KAY 

Assistant  Attorney  General 


A;  .'ROVLD: 


j.  l;. 

(Acting)  Attorney  General 
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BLBCTIOhS:  ) Party  representatives  appointed  vmder  Section  10270, 
PRljr^RY:  ) R.  S.  !l929,  not  entitled  to  be  paid  as  election 

judges  out  of  the  covin ty  treasury. 


August  8,  1938 


Honorable  J,  V.  Conran 
Prosecuting  Attorney 
Hew  i^drid  County 
Hew  Madrid,  Missouri 


Dear  Sir: 


lliis  is  to  acknowledge  your  letter  of  August 
4th  in  which  you  request  the  opinion  of  this  office. 
Your  letter  states  fulxy  the  question  to  be  deterioined 
and  we  herewith  set  forth  same  as  follows: 

"Section  10270  of  the  Rewised 
Statutes  of  Missouri,  1929,  pro- 
vides that  in  a Primary  Election 
the  County  Com; .it tee,  represent- 
ing each  of  the  major  political 
parties,  may  appoint  a challenger, 
an  alternate  challenger,  a witness 
to  the  count,  an  alternate  witness 
to  the  count,  to  represent  their 
respective  parties  at  the  voting  pre- 
cinct during  said  election.  In  this 
County  Biany  of  such  officers  were 
duly  appointed  and  acted  at  the 
PrisMiry  Election  held  on  Avigust  2nd. 

I note  that  the  Poll  Books,  on  which 
the  returns  are  made,  have  a sx>ace 
for  the  signature  of  the  witnesses 
the  same  as  for  the  election  judges. 

"^e  question  now  arises  that  since 
the  law  provides  for  these  officers 
to  act  during  the  election,  whether 
or  not  they  take  the  same  status  as 
election  judges  and  clerks,  and  who 
is  responsible  for  the  payment  of 
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their  compensation  for  such 
serylcaa.  '^he  Judges  and  clerks 
of  election  In  this  bounty  are 
allowed  ^.00  each  per  day,  and 
we  desire  to  know  If  the  afore- 
mentioned specially  appointed 
officials  are  entitled  to  be  paid 
the  same  amount  from  the  fuxuis  of 
the  Cotinty,  or  whether  such  payment 
must  be  made  by  the  pol^^tloal  party 
making  the  appointment. 

Section  10270,  K.  S.  ko.  1929 , proTldes  as 

follow 8 I 


■Uie  county,  ward  or  township 
committeeman  of  each  party  In 
each  county,  or  the  ward  com- 
mitteeman In  any  city  with  a 
population  of  over  300,000  may 
appoint  two  party  agents  or 
representatives,  with  alternates 
for  each,  who  may  represent  his 
party  at  the  polling  place  In 
each  precinct  during  the  casting, 
oanvass  and  return  of  the  vote 
at  a primary,  who  shall  act  as 
challengers  and  witnesses  to  the 
count  of  the  vote  for  their 
respective  parties,  and  have  the 
power  prescribed  by  law*” 

It  will  be  noted  that  vu:ider  the  provisions  of 
this  section  the  county,  ward  or  township  committeeman  of 
each  party  In  each  county  may  appoint  two  party  agents  or 
representatives,  with  alternates  for  each,  who  may  represent 
their  party  at  the  polling  places  at  the  primary  eleotl(xi. 
ilxe  persons  so  designated  by  the  committeemen  are  the 
representatives  of  the  political  party  so  appointing  them 
and  their  appointment  Is  a privilege  which  the  party  committee- 
men may  exercise  at  their  option,  and  the  failure  of  the 
political  party  to  appoint  such  representatives  In  no  way 
affects  the  validity  of  the  primary  election* 
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^Section  10267,  R*  ^*  ^o*  1929,  provides  that 
the  judges  and  clerks  for  primary  elections  held  under 
article  5,  Chapter  61  (relating  to  j^rlmary  elections) 
shall  be  appointed  In  the  same  manner  and  possess  the 
same  qualifications  and  consist  of  the  same  number  as 
judges  and  clerks  of  general  elections  In  this  otate. 

Ihe  compensation  of  the  Judges  and  clerks  of  election  Is 
fixed  by  Section  10203,  n,  o*  Mo*  1929,  which  permits 
the  county  courts  to  pay  not  to  exceed  ^*00  per  day  for 
their  services  out  of  the  county  treasury*  Nowhere  do  we 
find  any  statute  allowing  compensation  out  of  the  county 
treasury  to  the  agents  or  representatives  of  the  political 
parties  appointed  as  provided  In  Section  10270,  supra, 
and  In  the  absence  of  some  statutory  authority  authorizing 
payment  we  are  of  the  opinion  that  these  agents  and 
representatives  are  not  entitled  to  be  paid  out  of  the 
county  treasury.  If  they  are  paid  for  their  services, 
we  think  they  should  be  paid  by  the  respective  political 
parties  so  appointing  them* 


Very  truly  yours 


COVfiLL  K*  HiSWITT 
Assistant  Attorney-General 


Al^i'KOVED: 


j:  T.'YiYm — 

(Acting)  Attorney-General 
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TAXATION;  County  Board  of  Equalization  or  Tax 

Commission  may  raise  tAe  assessment  on  the 
valuation  of  real  property. 


Aigust  12,  1938 


Honorable  J.  V.  Conran 
Froseouting  Attorney 
New  t adrid,  It-issouri 


Dear  Sir: 


iVe  aclcnowledge  your  request  for  an  opinion  dated 
August  4,  1938,  which  is  as  follows: 

'*In  this  County  we  have  several  tracts 
of  land  which  are  on  the  Assessment 
Booics  at  a figure  far  below  what  they 
are  worth.  In  one  instance,  we  have  a 
home  in  the  City  of  New  Nadrid  which 
is  assessed  at  ^^4800. 00.  The  original 
cost  of  construction  of  this  place  was 
^93,000.00,  and  the  very  minimum  that 
it  is  reasonably  worth  today  is  ^25,000.00. 
'^e  also  have  a half  block  of  buildings  in 
this  town  whore  a new  picture  show  has  been 
recently  constructed,  and  many  modem  apart- 
ments  built  on  the  upper  story,  and  several 
other  office  rooms  modernized  for  rental 
purposes.  All  of  this  property  is  assessed 
at  only  $9,000.00,  and  it  is  probable  that 
a reasonable  value  ^or  it  would  be  around 
$50,000.00. 

’’The  County  Court  and  several  of  the 
citizens  of  this  County  are  euixious  to 
know  the  proper  procedure  to  compel  the 
placing  of  this  property  on  the  tax  books 
at  a reasonable  value  in  accordance  with 
the  assessment  on  other  property  in  this 
County.  So  kindly  advise  what  steps  may  be 
taken  by  the  County  Court  and  the  citizens 
of  this  County  in  order  to  accomplish  the 
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desired  result.  Would  a mandaious  suit 
lie  against  the  property  owners,  the 
County  Court,  or  the  County  Assessor  to 
oonpel  the  correction  of  this  Inequality? 
Would  It  be  better  to  proceed  by  way  of 
filing  affldarlts  with  the  State  Board 
of  Squallzatlon,  and.  If  so,  what  steps 
nay  be  taken  to  compel  them  to  act?" 

Section  9811,  R.  S.  l£o.  1929,  reads  as  follows: 

"There  shall  be  In  each  county  In  this 
state,  except  the  city  of  St.  Louis,  a 
county  board  of  equalization,  which 
board  shall  consist  of  the  county  clerk, 
who  shall  be  secretary  of  the  same,  but 
haye  no  Tote,  the  co\mty  surreyor,  the 
judges  of  the  coxinty  court,  and  the 
county  assessor,  which  board  shall  meet 
at  the  office  of  the  county  clerk  on  the 
first  Iftonday  In  April  of  each  year:  Pro* 
Tided,  that  In  any  county  haying  adopted 
township  organization,  the  sheriff  of 
said  county  shall  be  a member  of  said 
board  of  equalization;  Proylded  further, 
that  In  counties  containing  a population 
of  more  than  seyenty  thousand,  such  board 
shall  meet  upon  the  first  konday  of 
karoh  In  each  year." 

Section  9812,  H.  S.  ko.  1929,  reads  as  follows: 

"Said  board  shall  haye  power  to  hear  com- 
plaints and  to  equalize  the  yaluatlon 
and  assessments  upon  all  real  and  personal 
property  within  the  county  which  Is  made 
taxable  by  law,  and,  haying  each  taken  an 
oath,  to  be  administered  by  the  clerk, 
fairly  and  Impartially  to  equalize  the 
yaluatlon  of  all  the  taxable  property  In 
such  county,  shall  Immediately  proceed 
to  equalize  the  yaluatlon  and  assessment 
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of  all  such  property,  both  real  and 
personal,  within  their  counties 
respectiTslj,  so  that  each  tract  of  land 
shall  be  entered  on  the  tax  book  at  its 
true  ralue:  Provided,  that  said  board 
shall  not  reduce  the  valuation  of  the 
real  or  personal  property  of  the  county 
below  the  value  thereof  as  fixed  by  said 
state  board  of  equalization." 

Section  9813,  H.  S.  iSo.  1929,  reads  as  follows: 

"The  following  rules  shall  be  observed 
by  coimty  boards  of  equalization:  First, 
they  shedl  raise  the  valuation  of  all 
such  tracts  or  parcels  of  land  and  any 
personal  property,  such  as  in  their 
opinion  have  been  returned  below  their 
real  value,  according  to  the  rule  pre- 
scribed by  this  chapter  for  such  valuation; 
but,  after  the  board  shall  havd  raised  the 
valuation  of  such  real  estate,  it  shall 
give  notice  of  the  fact,  specifying  the 
property  and  the  amount  raised  to  the 
persons  owning  or  controlling  the  same, 
by  personal  notice,  through  the  mail  or 
by  advertisement  in  any  paper  published 
in  the  county,  and  that  said  board  shall 
meet  on  the  fourth  Monday  of  April,  except 
in  counties  containing  a population  of 
more  than  seventy  thousand  and  less  than 
one  hundred  thousand,  in  which  counties 
such  board  shall  meet  on  the  fourth  Monday 
of  March  of  each  year,  to  hear  reasons, 
if  any  may  be  given,  why  such  increase 
should  not  be  made;  second,  they  shall  re- 
duce the  valuation  of  such  tract  or  parcels 
of  land  or  any  personal  property  which,  in 
their  opinion,  has  been  returned  above  its 
true  value  as  compared  with  the  average 
valuation  of  all  the  real  end  personal 
property  of  the  county." 
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Undsr  the  aboye  sections  the  county  court,  the 
county  clerk,  the  county  surveyor,  and  the  coxinty  assessor, 
sitting  as  a board  of  county  eOLualizatiou,  ‘hare  the  power 
to  raise  or  lower  the  valuation  turned  in  by  the  county 
assessor,  during  their  session  as  a board  of  equalization. 

They  are  only  limited  to  the  provision  that  they  shall  not 
reduce  the  valuation  of  real  or  personal  property  of  the 
county  below  the  value  as  fixed  by  the  state  board  of 
equalization. 

The  property  mentioned  in  your  request,  I presume, 
has  been  valued  as  set  out  therein  and  placed  upon  the  tax 
rolls  by  the  county  assessor.  If  that  is  the  case,  the 
above  mentioned  county  board  of  equalization  may  raise  the 
valuation  of  the  property  by  complying  with  the  above  set 
out  sections,  which  are  part  of  Article  3,  Chapter  59,  of 
the  Revised  Statutes  of  Missouri,  1929. 

I am  presximing  that  the  county  board  of  equaliza- 
tion met  in  April  of  this  year  and  has  adjourned.  Under 
all  of  the  authorities,  the  county  board  of  equalization 
does  not  have  the  power  at  this  time  to  raise  the  valuation 
of  property  for  the  year  1937  where  the  property  has  been 
placed  on  the  tax  roll  at  some  valuation.  This  rule  would  not 
apply  where  the  property  was  omitted  by  the  county  assessor. 

Section  9854,  H.  3.  Mo.  1929,  reads  as  follows: 

^It  shall  be  the  duty  of  the  com- 
mission, and  the  commissioners  shall 
have  power  and  authority,  subject  to 
the  right  of  the  state  board  of  equaliza- 
tion, finally  to  adjust  and  equalize  the 
values  of  real  and  personal  property 
among  the  several  counties  of  the  state, 
as  follows: 


”(3)  To  receive  all  complaints  as  to 
property  liable  to  taxation  that  has  not 
been  assessed,  or  that  has  been  fraudulently 
or  impxroperly  assessed,  to  investigate  the 
same  and  to  institute  such  proceedings  as 
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will  correct  the  Irregularitj  cob- 
plained  of,  if  any  irregularity  be 
found  to  exist. 

4i 

**(5)  To  furnish  the  state  board  of 
equalization  at  each  session  thereof  a 
statement  of  the  ralue  of  the  taxable 
property  in  each  county  in  the  state,  and, 
when  so  requested,  to  meet  with  the  state 
board  of  equalization.  The  said  state- 
ment herein  referred  to  shall  include  a 
statement  of  the  amount  to  be  added  to 
or  deducted  from  the  raluation  of  the 
real  and  personal  property  of  each  county, 
specifying  the  amount  to  be  added  to  or 
be  deducted  from  the' raluation  of  the 
real  or  personal  property,  to  the  end  that  the 
state  board  of  equalization  may  adjust  and 
equalize  the  raluation  of  real  and  personal 
property  among  the  sereral  counties  in  the 
state  as  is  prowided  by  law. 

* 4i  4;  )(i  * 

"(6)  To  raise  or  lower  the  assessed 
Taluatlon  of  any  real  or  personal  property, 
including  the  power  to  raise  or  lower  the 
assessed  raluation  of  the  real  or  personal 
property  of  any  indiridual,  copartnership, 
company,  association  or  corporation: 

Prorided,  that  before  any  such  assessment 
is  so  raised,  notice  of  the  intention  of 
the  cocnission  to  raise  such  assessed  ralua- 
tion  and  of  the  time  and  place  at  which  a 
hearing  thereon  will  be  held,  shall  be  given 
to  such  individual,  copartnership,  company, 
association  or  corporation  as  provided  in 
section  9855." 
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In  Tlew  of  Section  9854,  If  the  county  board  of 
equalization  refuses  to  gire  a fair  Taluation  for  the  true 
value  of  the  property,  while  meeting  as  a board  of  equaliza- 
tion, then  it  would  be  proper  for  anyone  to  complain  to  the 
state  tax  commiasion,  who,  in  accordance  with  Section  8954, 
supra,  may  raise  or  lower  the  assessed  raluation  of  any 
real  or  personal  property  of  any  individual,  copartnership, 
company,  association  or  corporation.  Their  decision  in  the 
matter  is  subject  to  the  right  of  the  state  board  of 
equalization  finally  to  adjust  and  equalize  the  values  of 
real  and  personal  property  among  the  several  cotintiea  of 
the  state. 

The  state  board  of  equalization  is  organized  solely 
under  the  powers  granted  them  by  Article  X,  Section  18,  of 
the  Constitution  of  the  State  of  Missouri,  which  reads  as 
follows ! 

’'There  shall  be  a State  Board  of 
Squalization,  consisting  of  the  Governor, 

State  Auditor,  State  Treasurer,  Secretary 
of  State  emd  Attorney-General,  The  duty 
of  said  board  shall  be  to  adjust  and 
equalize  the  valuation  of  real  and  per- 
sonal property  among  the  several  counties 
in  the  State,  and  it  shall  perform  such 
other  duties  as  are  or  may  be  prescribed 
by  law." 

The  session  of  the  state  board  of  equalization  is 
governed  and  controlled  by  Section  9862,  R.  S,  Mo,  1929, 
which  reads  as  follows: 

"The  board  shall  meet  at  the  oapitol  in 
the  City  of  Jefferson  on  the  last  tVednesday 
in  February,  1894,  and  every  year  there- 
after, the  majority  of  whom  shall  constitute 
a quorum,  and  the  members  thereof  shall 
each  take  an  oath  or  affirmation  that  he 
will,  to  the  best  of  his  knowledge  and 
ability,  equalize  the  valuation  of  real  and 
personal  property  among  the  several  counties 
in  the  state,  according  to  the  rules 
prescribed  by  this  chapter  for  equalizing 
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and  Tululng  real  property;  and  the 
secretary  of  the  board  shall  Iceep  an 
accurate  account  of  all  their  proceedings 
and  orders,  and  file  the  sane,  together 
with  all  their  papers,  in  the  offioe  of 
the  state  auditor. ** 


Tou  also  inquire  in  your  request  if  mandamus  pro- 
ceedings would  lie  against  the  property  owners,  the  county 
court,  or  the  county  assessor  to  compel  the  correction  of 
the  inequality  of  the  assessment.  Mandamus  is  not  the  proper 
remedy  and  does  not  issue  where  there  is  another  adequate 
remedy.  This  was  so  hold  in  the  case  of  State  ex  rel.  t. 
Hudson,  226  Mo.  239.  Under  the  facta  in  your  request,  there 
are  two  adequate  remedies  to  compel  an  equal  assessment  of 
the  property  in  your  county. 

Mandamus  also  will  not  lie  to  control  the  exercise 
of  Judicial  discretion  in  the  absence  of  any  abuse  thereof. 
This  was  so  held  in  the  case  of  State  ex  rel.  t.  Thompson, 

190  Mo.  App.  12. 

In  the  case  of  State  ex  rel.  t.  West,  272  Mo.  304, 
the  court  held  that  mandamus  would  not  lie  in  a discretionary 
matter  or  for  the  enforcement  of  any  Judicial  or  quasi 
Judicial  matter,  and  only  should  be  issued  where  the  duty 
or  action  sought  to  be  compelled  was  solely  ministerial. 


COh'CLUSlOM 


In  View  of  the  abowe  authorities,  it  is  the  opinion 
of  this  department  that  the  proper  and  most  conwenient  method 
of  hawing  the  property  described  in  your  request  assessed  at 
a fair  and  equal  walue  would  be  to  hare  the  natter  adjusted 
by  the  county  board  of  equalization,  and  if  their  procedure 
is  not  satisfactory,  to  ha we  the  matter  adjusted  by  the  state 
tax  commission  by  way  of  the  state  board  of  equalization  and 
state  auditor. 


i 


Honorabls  i,  V.  Conran  •&- 
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It  is  also  the  opinion  of  this  department  that 
mandoous  will  not  lie  against  the  property  owner,  the 
county  court,  or  the  county  assessor  to  compel  the  eorreo* 
tlon  of  this  Ineciuality,  hut  may  he  used  by  the  state  auditor 
If  any  property  la  omitted  from  the  teix  rolls  by  the  county 
assessor.  In  the  case  of  omission  of  the  property  from  the 
county  tax  rolls,  the  proper  method  would  be  a complaint 
before  the  state  t&x  commission  through  the  state  board  of 
equalization  and  the  state  auditor.  In  that  case  if  the 
county  assessor  would  refuse  to  place  the  property  as 
assessed  by  the  state  tax  coirjRlssion  upon  the  tax  rolls, 
the  state  auditor,  by  mandamus,  may  compel  the  performance 
of  this  ministerial  act  by  the  county  assessor. 


Respect luUy  submitted. 


W.  J.  BURKK 

Assistant  Attorney  General. 


APPR0715D: 


i.  k.  tatUr 

(Acting)  Attorney  General 


TAXATION:  City  property  to  \ise  of  hospital  is  taxable,  but  hos- 
pital property  used  for  charity  is  tax  exempt  in 
limited  acreage. 


October  13,  1938 


lion,  hoy  Coyne 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  81r: ' 


t.e  aoknov;ledge  yoior  request  for  an  opinion 
dated  October  10,  1938,  which  reads  as  ft>llov;s; 

”^»s  Prosecuting  ^^ttorney  of  Jasper 
County,  I will  appreciate  an  opinion 
from  you  relative  to  the  following 
questions: 

**The  City  of  Carthage  owns  as  Trustee 
some  three  or  four  hundred  acres  of 
ground  in  Jasper  County  for  the  use 
and  benefit  of  the  MoCune-Brooks  Hos- 
pital of  Carthage,  Missouri*  The  as- 
sessor of  this  county  has  attempted 
to  and  has  assessed  this  property,  but 
the  City  of  Carthage  and  the  McCime- 
Brooks  Hospital  both  claim  that  this 
property  is  exempt  from  taxation* 

"A  number  of  acres  of  this  property  held 
by  the  City  of  Carthage  is  over  in  the 
western  edge  of  Jasper  County*  This,  of 
course,  does  not  apply  to  the  hospital 
property* 

"All  of  the  title  to  the  land  held  in  this 
County  is  in  this  uiamier:  To  the  City  of 
Carthage  for  the  use  and  benefit  of  the 
MoCune-Brooks  Hospital* 


Hon.  Roy  Coyne 
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''These  lands  held  by  the  City  have  been 
donations  made  by  Individuals  for  the 
hospital  of  the  City  of  Carthage. 

"I  would  like  to  have  an  opinion  from 
you  as  to  whether  or  not  this  land  Is 
taxable  under  our  statutes.  Understand 
that  no  part  of  this  land  Is  used  either 
by  the  City  or  by  the  UcCuzie -Brooks  Hos- 
pital, but  Is  far  removed  both  from  the 
City  of  Carthage  and  from  the  hospital." 

Ho  property  Is  exesqpt  from  taxation  In  Missouri 
except  that  specifically  exeiapted  by  law  and  In  Btate  ex 
rel.  V.  Oehner,  294  6.W.  1017,  l.c.  1018,  316  Mb.  694, 
the  court  said: 

"The  policy  of  our  law,  constitutional 
and  statutory.  Is  that  no  property 
than  that  enumerated  shall  be  exesi|;t 
from  taxation." 

V:e  look  to  the  Constitution  and  statutes  to  dis- 
cover what  property  Is  tax  exeiqpt  in  Mlssoxiri.  The  Mis- 
souri Constitution,  iurtlcle  X,  Section  6,  relating  to  tax 
exemption,  provides: 

"The  property,  real  and  personal,  of 
the  ^tate,  counties  and  other  municipal 
oorporatlozuB,  and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  Incorpor- 
ated cities  or  towns,  or  vdthln  one  mile 
of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  and  lots  one 
mile  of  more  distant  from  such  cities  or 
towns,  to  the  extent  of  five  acres,  with 
the  buildings  thereon,  may  be  exempted 
from  taxation,  when  the  same  are  used  ex- 
clusively for  religious  \yorshlp,  for 
schools,  or  for  purposes  purely  charit- 
able; also,  such  property,  real  or  per- 
sonal, as  may  be  \ised  exclusively  for  ag- 
ricultural or  horticultural  societies: 
ii^ovlded.  That  such  exemptions  shall  be 
only  by  general  law." 


Hon.  Hoy  Coyne 
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October  13,  1936 


The  above  constitutional  provision  exempting 
from  taxation  the  property  of  municipal  corporations  re- 
fers to  such  property  as  the  city  holds  for  Its  ov;n  use 
and  not  property  held  In  trust,  and  In  City  of  i>t.  Louis 
V.  .^ennldcer,  47  b.y.  105,  145  230,  the  Supreme  Court 

said  at  l.c.  238: 

'*ue  think  that  the  property  of  a 
county  or  city  exempted  from  taxation 
by  the  constitutional  provisions  here- 
inbefore quoted.  Is  that  of  which  such 
county  or  city  Is  the  beneficial  owner, 

>1x1  oh  lb  held  by  It  *for  Its  own  use* 
and  r.ot  merely  In  trust.  It  does  not 
Include  that  In  which  the  only  Interest 
of  the  municipality  Is  as  trustee.  Ve 
therefore  hold  that  this  real  estate  Is 
not  exempt  from  taxation." 

j<'rom  the  holding  In  the  above  case,  the  title  to 
the  property  In  Issue  Is  no  legal  reason  to  claim  that  this 
hospital  property  be  exempt  from  taxation  as  city  property 
Is  exempt  from  taxation,  because  under  the  title  the  prop- 
erty Is  not  held  by  the  City  of  Carthage  for  the  lise  of 
the  City  of  Carthage.  V.e  find  nothing  In  the  Missouri  Con- 
stitution or  statutes  specifically  exempting  hospital  prop- 
erty from  taxation,  blnce  not  tax  exempt  as  city  property 
for  city  uses,  and  since  not  tax  exempt  as  hospital  property. 
It  must  be  that  those  claiming  exemption  are  basing  their 
claim  on  grounds  that  this  property  Is  hospital  property 
used  exclusively  for  purely  charitable  purposes  under  a gen- 
eral legislative  tax  exemption  act.  Tour  request  does  not 
state  why  this  property  Is  claimed  as  tax  exempt,  and  as  we 
read  the  Constitution  and  statutes  on  tax  exemption,  we  can 
give  no  other  plausible  reason  for  claiming  tax  exemption 
on  this  property  other  than  the  general  legislative  tax  ex- 
emption act  on  property  used  exclusively  for  charitable 
purposes . 

oectlon  9742,  R.S.  Missouri,  1929,  provides: 

"yor  the  support  of  the  government  of 
the  state,  the  payment  of  the  public 
debt,  and  the  advancement  of  the  public 
Interest,  taxes  shall  be  levied  on  all 
property,  real  and  personal,  except  as 
stated  In  the  next  section." 


Hon*  Koy  Coyne 
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In  the  light  of  the  Constitution,  supra,  v.hloh  au> 
thorlzed  the  Legislature  to  pass  general  laws  exeuptlng 
property  \ised  exclusively  for  purposes  purely  charitable, 
the  Legislature  In  Section  9743,  R*3.  li:issourl,  1929,  fol- 
lowed the  language  of  the  Constitution  and  provided  tax  ex- 
emption as  follows: 

m*  m m * fourth,  lands  and  other  prop- 
erty belonging  to  any  city,  ooxuity  or 
other  municipal  corporation  In  this  state. 
Including  market  houses,  town  halls  and 
other  public  structures,  v;lth  their  fur- 
nlt\ire  and  equipments  and  all  public 
sqiiares  and  lots  kept  open  for  health, 
use  or  ornament;  ♦ ^ * x*  sixth, 

lots  In  Incorporated  cities  or  towns,  or 
within  one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent  of 
five  acres,  v/lth  the  bulldlz^gs  thereon, 
when  the  saxos  are  used  exoltxslvely  for 
religious  worship,  for  schools  or  for 
purposes  purely  charitable,  shall  be  ex- 
empted from  taxation  for  state,  county 
or  local  purposes  •** 

The  general  rule  of  constitutional  and  statutory 
construction  follo%«d  by  the  courts  Is  to  the  effect  that 
tux  exemption  provisions  must  be  strictly  construed  against 
those  claiming  the  exemption,  and  In  bitterer  v.  Crawford, 

157  Ivh.  51,  l.c.  56,  57  J.W.  532,  the  court  said: 

"In  the  construction  of  laws  exempting 
property  from  taxation  It  Is  a cardinal 
principle  that  they  must  be  strictly 
construed.  ^ a rule  all  property  Is 
liable  to  taxation,  exemption  the  ex- 
ception, and  It  devolves  upon  the  person 
claiming  that  any  specific  property  Is 
exempt  to  show  It  beyond  a reasonable 
doubt." 

Vol,  2,  Cooley  on  Taxation,  (4  Ld*),  pages  1403-1406, 
states  the  rule  on  strict  construction  as  It  relates  to  ex- 
eiq;>tlon  from  taxation,  and  reads  In  part  as  follows: 


Hon.  Hoy  Coyne 


- 6 - 


October  13,  1938 


Intention  on  the  part  of  the  leg- 
islature to  grant  an  exeiuption  from  the 
taxing  power  of  the  state  will  never  be 
implied  from  language  v^ioh  will  admit 
of  any  other  reasonable  construction. 

^uch  an  intention  must  be  expressed  in 
clear  and  unmistakable  terms,  or  must 
appear  by  necessary  implication  from  the 
language  used,  for  it  is  a well-settled 
principle  that,  when  a special  privilege 
or  exemption  is  claimed  under  a statute, 
charter  or  act  of  incorporation,  it  is  to 
be  construed  strictly  against  the  property 
owner  and  in  favor  of  the  public.  This 
principle  applies  with  peculiar  force  to 
a claim  of  exemption  from  taxation,  ex- 
emptions are  never  presumed,  the  burden 
is  on  a claimant  to  establish  clearly  his 
right  to  exemption,  and  an  alleged  grant 
of  exemption  will  be  strictly  construed 
and  cannot  be  made  out  by  ixiferenoe  or 
implication  but  must  be  beyond  reasonable 
doubt*  In  other  words,  since  taxation  is 
the  rule,  and  exeiI^)tion  the  exception, 
the  Intention  to  make  an  exemption  ou^t 
to  be  expressed  in  clear  and  unambiguous 
terms;  it  cannot  be  taken  to  have  been  in- 
tended when  the  language  of  the  statute  on 
which  it  depends  is  doubtful  or  uncertain; 
and  the  burden  of  establishing  it  is  ig>on 
him  who  claims  it*  Itoreover,  if  an  exemption 
is  found  to  exist,  it  must  not  be  enlarged 
by  construction,  since  the  reasonable  pre- 
sumption is  that  the  state  has  granted  in 
express  terms  all  it  intended  to  grant  at 
all,  and  that  unless  the  privilege  is  lim- 
ited to  the  very  terms  of  the  statute  the 
favor  would  be  extended  beyond  what  was 
meant." 


GOHCLUblON 


.^a  find  nothing  in  the  Missouri  .Constitution  or 


statutes  exempting  pTOperty  from,  general 
simply  becau®*  s®  used  for  xiospital 


taxes  in  lllssouri 
purposes. 
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The  Constitution  and  the  statutes  exempt  municipal 
property  from  general  taxes,  but  v/e  are  of  the  opinion 
that  property  held  by  a immlolpal  corporation  In  trust  for 
the  use  of  the  HoCune-Broolcs  hospital  Company  Is  not  suoh 
city  property  as  the  lllssourl  Coxistltutlon  and  statutes 
exempting  city  property  Intended  as  tax  exempt  city  prop- 
erty, \.e  are  of  the  opinion  that  the  only  city  property 
Intended  In  klssourl  as  tax  exesqpt  was  suoh  property  held 
by  a municipal  corporation  for  the  use  of  the  municipal  * 
corporation, 

..e  are  not  familiar  v;lth  the  facts  relating  to  the 
organization  and  operation  of  the  koCune -Brooks  Hospital 
Company,  or  the  nature  of  axxy  use  of  any  property  by  said 
hospital.  In  Missouri  the  actual  use  of  property  exclusively 
for  charitable  purposes  may  determine  Its  status  as  non- 
taxable  property,  regardless  of  whom  the  deed  sets  out  as 
legal  and  equitable  owners  of  title. 

'.<e  are  of  the  opinion  that  If  none  of  the  property 
be  used  for  charitable  purposes,  then  all  of  said  property 
Is  subject  to  general  taxes  without  exeiiQ)tlon,  On  the 
other  hand,  we  are  of  the  opinion  that  a limited  acreage  of 
the  real  estate  vlth  buildings  thereon  which  Is  being  used 
exclusively  for  charitable  purposes  Is  entitled  to  a tax 
exemption  from  general  taxes,  under  the  Constitution  and 
statutes  of  iilssourl,  as  follows:  Up  to  one  acre- tract, 
with  buildings  thereon,  located  In  any  Incorporated  city  or 
within  one  mile  of  said  city,  azsl  also  up  to  five  acre  tracts, 
with  buildings  thereon,  located  v;lthln  one  mile  or  more 
distant  from  suoh  city,  conditioned  upon  said  property  being 
used  exclusively  for  charitable  purposes. 

Respectfully  submitted. 


Vld.  0i«  BA\iTKR8 

Assistant  Attorney  General 


id^FROVBD  By: 


(i^otlng } Attorney  General 


v.U8:Vi»L 


LABOR  - Commissioner  of  Labor  and  Industrial 

Inspection  without  authority  to  make  inspection 
of  schools  conducting  manual  training  coiirses 
bJL-  the  use  of  machinery. 

January  25,  1958. 


Irs.  Lnry  Ldna  Cruzen,  Coi.u  issloner 
jjabor  & Industrial  Inspection  Dept. 
Jefferson  City,  Llssoiu’l 


Dear  i.rs.  Cruzen: 


This  is  to  acknowledge  yo\ir  letter  of  recent 
date  requesting  an  opinion  fror  this  depertr ent  on  the 
followliog  state  of  facts: 

"Under  Section  13218,  R.  S.  of  Lissom?!, 

1&2S,  this  De;  artrient  Is  authorized  to 
make  inspections  of  mechanical  establish- 
ments and  workshops.  In  several  cities 
in  Lissourl  there  are  now  being  con- 
ducted manual  training  schools,  financed 
by  the  capital  of  private  individuals, 
which  might  be  classified  as  workshops 
and  inasmuch  as  students  use  various 
types  of  machinery,  grinders  and  weld- 
ing equipment,  use  of  which  in  indus- 
trial workshoj-s  and  mechanical  establish- 
ments is  considered  hazardous  unless 
properly  g^uarded  and  the  operators  of 
such  machines  equlpi^ed  with  goggles  and 
other  necessary  safety  devices. 

"In  the  schools  referred  to,  the  students 
operating  this  machinorj  are  not  in  any 
sense  considered  as  employees,  but  are 
payidt:  for  the  training  they  are  re- 
ceiving . 

"Has  this  Departi.ent  any  right  to  make 
inspections  of  such  establislanonts  and 
to  insist  upon  the  proper  gixarding  of 
such  machinery  and  the  elimination  of 
such  hazards  as  ray  be  determined?" 


L.rs.  i-ary  i-dna  Cruzen 
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Ihe  pertinent  pert  of  Section  13218  of  h.  S, 
L'o.  1929  about  T/Mch  you  Inquire  reads  as  follora: 

" It  shall  be  the  duty  of  the 
comrlsoloner , Ms  assistants  or 
deputy  InSiSctors,  to  r-ake  not 
less  than  tv/o  InSi^ectlons  during 
each  year  of  all  factories,  ware- 
houses, office  bulldlni^s,  frelf^ht 
depots,  iracMne  shops,  {jerages, 
laimdries,  tene:. ent  workshops,  bake 
shops,  restaTii'cnts,  uowllng  alleys, 
pool  halls,  theaters,  concert  halls, 
moving  picture  houses,  or  places  of 
public  amusement,  and  all  other 
manufacturing,  mechanical  and  mer- 
cantile establlshi.ents  and  work- 
shops. " 


If  an  Inspection  may  be  i,:ade  of  tiie  schools 
wMch  conduct  r.anual  tralMn^.,  courses,  then  the  authority 
therefor  must  e.xlst  and  be  er:. braced  wltMn  the  terms  as 
set  forth  in  the  above  qiioted  part  of  the  statute.  An 
examination  of  Section  13219  of  K.  S,  ko.  1929  Indicates 
that  an  Inspection  of  the  places  or  establlsiacents  as  set 
forth  above  siiall  be  i ade  In  accordance  with  the  pro- 
visions of  Articles  4,  6,  6,  8,  9 and  10  of  Chapter  95 
of  K.  S.  Mo.  1929.  This  section  fvirther  provides  the 
fee  to  be  charged  for  making  the  Inspection,  wMch  fee 
Is  based  upon  the  number  of  persons  employed  or  found 
at  work. 


V^e  have  examined  Chapter  95,  supra,  and  do 
find  that  such  statutes  Ixave  been  enacted  by  the  i^egis- 
lature  in  view  of  tije  protection  of  the  health  and  safety 
of  employees  pursuing  various  occupations  wMch  are 
hazardous  In  tiielr  natuire.  These  onacti.ents  are  proper 
police  regulations  and  Ivave  iieretofore  met  with  the  ap- 
proval of  tlae  Supreme  Court  In  the  case  of  State  v. 
Vlckens,  186  ko.  103,  106,  wherein  tlie  court  p-assed 
upon  objections  that  had  been  directed  against  what  Is 
now  Section  13219,  supra,  and  said: 


l<;rs.  Lary  Ldna  Cruzen 
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”'i‘he  answer  to  each  and  all  of  them 
is  that  this  is  a police  regulation 
for  the  protection  of  the  lives,  health 
and  norals  of  the  erzployees  in  fac- 
tories, and  is  clearly  T;ithln  the  power 
of  the  Le^^islatiore  to  enact.” 


Since  these  inspections  are  required  to  be  made 
of  certain  places,  as  above  set  forth, in  the  furtherance 
of  the  health  end  the  protection  of  the  lives  of  persons 
employed  in  certain  establishirients,  these  statutes  should 
receive  a liberal  Interpretation  in  lipht  of  the  ob.5ect 
end  purpose  for  which  said  statutes  were  enacted,  in 
so  doinp,  we  may  properly  extend  words  used  in  a ‘statTite 
to  effectuate  its  purpose.  Straughen  v.  Kyers,  i87  S.  W. 
1159 j Kerens  v.  St.  Louis  Union  Trust  Company,  223  S.  VV. 
645. 


With  these  principles  of  law  in  mind,  we  have 
examined  in  detail  all  of  Articles  4,  5,  6,  8,  9 and  10 
of  Chapter  95,  supra,  and  fail  to  find  any  statute  which 
by  the  plain  wording  thereof  or  by  any  necessary  impli- 
cation may  be  construed  so  as  to  Include  schools  which 
are  conducting  manual  training  courses. 

It  is  plain  from  tlie  reading  of  these  articles 
relating  to  an  inspection  of  certain  places,  that  such 
inspections  are  to  oe  ruade  in  the  interests  of  the  wel- 
fare of  those  who  i..ight  be  employed  in  those  places. 

As  was  said  by  the  court  in  State  v.  Vlckens,  supra,  in 
disposing,  of  objections  lodged  against  a section  of  the 
statute  contained  in  one  of  these  articles  aforementioned 
that  these  are  police  regulations  for  the  "protection  of 
the  lives  and  health  and  morals  of  the  emx>loyeo3  in  fac- 
tories.” The  Legislature,  so  as  not  to  b e misimderstood 
by  the  use  of  the  terci  "factory"  and  "workshop"  has  de- 
fined the  same  in  Section  13287,  under  /article  9,  as 
follows: 


'*  iHi  The  expression  'woman*  means  a 
woman  of  the  age  of  eighteen  years 
and  upward.  The  expression  'factory* 
meons  any  premises  wiiere  steeai,  water 
or  other  mechanical  power  is  used  in 
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aid  of  any  i.tannf actxjring  process  there 
carrieci  on.  The  e3q:resslon  'workshop' 
means  any  premises,  room  or  place,  not 
being  a factory  as  above  defined, 
wherein  any  i.anucl  labor  Is  exercised 
b^  way  of  trade,  or  for  pvirposes  of 
gain.  In  or  Incidental  to  any  process 
of  making,  altering,  repairing,  orna- 
menting, finishing  or  adapting  for 
sale  any  article  or  part  of  an  ar- 
ticle, and  to  which  or  over  which 
premises,  room  or  place  the  employer 
of  the  persons  working  therein  has 
the  right  of  access  or  control:  ” 


I'rom  the  ai>ove  section,  you  will  hove  noticed  fror 
the  plain  woi'dlng  of  the  statute  that  a manual  training 
school  using  various  types  of  Machinery  could  not  be  In- 
cluded witliin  the  meaning';;  of  a workshop  or  factory  as 
these  two  tertiS  are  defined.  Hence,  the  Cona-lssioner  of 
gabor  and  Industrial  Inspection  would  have  no  authority 
to  f.ake  an  Inspection  of  such  a school. 


CONCLUSION. 


In  view  of  the  above.  It  Is  the  opinion  of  this 
department  that  the  State  Co’-anlssloner  of  Labor  and  In- 
dustrial Inspection  is  without  authority  to  make  Inspec- 
tions of  schools  which  conduct  manual  training  courses 
by  the  use  of  various  types  of  i.  achlnery  or  other  eqtilp- 
ment,  because  no  authority  therefor  exists  within  the 
r.,eanlng  of  Section  13218,  R.  S.  ko.  1929 . 


Yours  very  truly. 


RUSS.  iuL  C.  STONE 
Assistant  Attorney  General 

Ai- 1 KOVED: 


ii,  T^.YX/Oli 

(Acting)  Attorney  General 


RCS:PL 


LABOR  COMr»jr-SIONSR: 


(1)  City  sanitariums,  city  hospitals  etc.,  classed 
as  public  institutions  within  meaning  of  Section 
13210,  R.  S.  1929;  (2)  Commis^oner  has  no  juris- 
i diction  to  make  inspection  of  female  employes  in 
federal,  state,  city,  coxmty  offices  or  on 
election  boards. 

February  17,  1938. 


Honorable  Mary  aJdna  Cruaen 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


FILED 


L«ar  iws.  Cruaent 


*hl3  Department  acknowledges  receipt  of  your 
letter  of  February  16th,  vixerein  you  request  an  opinion 
involving  certain  portions  of  i»ectlon  13210,  R.  -o. 
1929.  Ihe  first  paragraph  of  your  letter  Is  as  follows: 

"On  i^ovember  11,  1933,  an  opinion 
was  handeo  down  from  your  depart- 
ment prepared  by  j?>ank  V?,  Liayes, 
iisolstant  Attorney-Ceneral,  In  ^ich 
•section  13210,  R,  S,  of  ^ilssourl 
1929,  was  quoted  and  question  asked 
*If  the  provisions  accepting  the 
application  of  the  provisions  of  the 
Action  13210  In  towns  or  cities 
Jriave  a population  of  three  thousand 
or  less  was  constitutional.*  In 
this  opinion  a review  was  made  of 
the  provisions  of  Action  13210 
'no  fer.iale  shall  be  employed,  per- 
mitted or  suffered  to  work,  manxial 
or  x)hysleal.  In  any  manufacturing, 
mechanical  or  mercantile  establish- 
ment or  factory,  workshop,  laxandry, 
bakej*y,  restaurant  or  any  place  of 
amusement  or  to  do  any  stenographic 
or  cherlccQ.  work  of  any  character 
In  any  of  the  diverse  kinds  of  estab- 
lishments and  places  of  industry  vdiere- 
In  above  described  or  by  any  person. 
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firm  or  corporation  engaged  In  any 
express  or  transportation  or  public 
utility  business  or  by  any  common 
carrier  or  by  any  public  Institution, 
Incorporated  or  un Inc orpora ted , ] 

more  than  nine  hours  during  any  one 
day  or  more  than  flfty-fo^u•  hours 
during  a 17  one  week,' 


^'or  the  sake  of  clarity  we  are  answering  your 
questions  separately. 


I, 

"^he  question  has  arisen  'i^oes  this 
portion  of  Section  15210  apply  to 
city  sanitariums,  city  hospitals 
(colored  and  whlte^,  city  Infirmaries, 

Isolation  hospitals,  girls  and  boys 
homes  maintained  by  the  city?*" 

Your  letter  quotes  the  pertinent  part  of  beotlon 
13210,  supra,  and  we  shall  not  burden  this  opinion  by  again 
quoting  same.  The  prlwlsos  and  exceptions  contained  In 
said  section  do  not  affect  the  questions. 

The  Supreme  Court  of  the  United  •States  In  the 
decision  of  Comnonwealth  v,  hUey,  232  U,  671,  has  said 
that  In  order  to  determine  idiat  eaq;>loyers  are  within  the 
pux*vlew  of  statutes  regulating  the  hours  of  laborers,  the 
statutes  should  be*  read  in  the  ll(]^t  of  the  general  purpose 
of  the  Legislature  In  enacting  them,  'therefore,  we  are 
concerned  with  what  the  Legislature  had  In  view  In  using 
the  phrase  "by,  any  public  Institution,"  It  appears  to 
have  a varied  meaning  and  to  the  layman's  mind  Includes 
any  place  which  Is  sanctioned,  operated,  maintained  or  open- 
ed to  the  public  by  any  govermental  political  division, 
such  as  otate,  county  and  city.  However,  we  think  the 
Legislature  had  In  mind  a more  narrow  or  constricted  mean- 
ing', such  as  contained  In  the  case  of  Henderson  v,  dhreveport 
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Gas  and  i^lectrlc  0o«,  62  tO.  616,  618,  as  follow;>t 

"u  'public  institution*  is  one 
which  is  created  and  exists  by  law 
or  public  authority,  e.  g«,  an 
asylUB,  charity,  collie,  viniver- 
slty,  school  house,  etc*" 

In  Vol*  6,  page  5793  of  «ords  and  rhrases,  a 
'public  institution”  is  defined  as  follows: 

"Public  institutions  are  those 
which  are  created  and  exist  by 
law  or  public  authority,  while 
private  institutions  are  those 
which  are  created  or  established 
by  private  individuals  for  their 
own  private  purposes.  ^ome 
public  benefits  or  rights  may 
result  from  the  Institutions  of 
private  individuals  or  associations. 

>>o,  also,  a>iBS  private  or  indlvidvial 
rights  may  arise  from  public  in- 
stitutions. ihe  only  sensible  dis- 
tinction between  public  and  private 
institutions  are  found  in  the 
authority  by  »hich,  and  the  pur- 
poses for  which,  they  are  created 
and  exist,  because,  therefore,  a 
corporatioti  may  fall  under  the  de- 
nomination of  private  corporations 
in  the  artificial  distinction 
between  public  and  private  corpora- 
tions, it  is  none  the  Is  ss  a 
public  or  political  institution. 

I'olodo  dank  v.  bond,  1 Ohio  3t. 

622,  642.” 

Applying  these  definitions  to  your  question,  we 
are  of  the  opinion  that  city  sanitariums,  city  hospitals. 
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city  Infirmaries,  Isolation  hospitals,  {^Irls  and  boys 
homes  maintained  by  the  city,  are  to  be  classfled  as 
public  Institutions  within  the  meaning  of  Section  13210, 
supra,  provided  that  the  Institutions  herein  mentioned 
are  maintained,  controlled  or  ov.’ned,  governed  and  direct- 
ed by  the  city* 


II. 

'^‘8  this  Is  a very  Important  and 
vurgent  matter,  I will  appreciate  an 
Immediate  reply  T/hlch  will  set 
forUi  explicitly  the  places  Included 
In  any  public  Institution,  lncori>ora- 
ted  or  unincorporated*  further, 
could  this  by  any  chance  cover  women 
working  In  federal,  state,  city, 
coranty  offices  oi*  on  election  boaxKia?" 

One  of  the  well  recognised  canons  of  statutory 
construction  Is  the  latln  expression  expresslo  xmlus  est 
excluslo  alterlus,  which  means  In  effect  that  where  the 
statute  enumerates  the  things  upon  which  It  is  to  operate 
It  Is  to  be  construed  as  excluding  all  things  not  expressly 
mentioned*  ^tate  ex  Inf.  Conklin  v*  >weeney,  270  ko*  685* 

* 

iherefere.  If  female  employes  employed  In  Federal, 
State,  city,  county  offices  or  election  boards  are  to  com 
within  the  purview  of  Section  13210,  there  must  be  language 
In  said  section  which  would  clearly  embrace  such  employes* 

Ae  have  read  the  statute  carefully  t-.nd  finding  no  words, 
terms  or  language  which  could  reasonably  be  Interpreted  to 
include  such  employes,  we  are  of  tlie  opinion  that  yo\],as 
Labor  Commissioner,  have  no  Jurisdiction  to  make  any  Inspec- 
tion of  female  employes  employed  In  such  offices  or  boards* 

Respectfully  submitted. 


.ilihOVLD: 


OLLIViiH  V*'*  NOLiiN 
assistant  Attorney -general 


j * i!r*"TPA^^jch 

(Acting)  Attorney -dene ral 


0WN:ij» 


lArOh.COKiaiioIOWiiK:  Section  15218,  K,  s.  Mo.  1929,  does 

'■  not  give  Cominissloner  avtiiorlsation 

to  make  inspectiona  of  radio  broadcasting 
stations. 


i.<’ebr\iary  24,  1938* 


honorable  iu&ry  u.dna  Cruzen 
ConmJLsuloner  of  -^bor 
Jefferson  City,  kisaouri 


Dear  Mrs.  Cruzen: 


This  Department  is  In  receipt  of  your  letter 
of  February  28th,  wherein  you  make  the  following  inquiry: 

”a  question  baa  arisen  regarding 
the  rights  of  this  Department  to 
make  inspections  of  radio  broad- 
casting stations,  t^e  have  con- 
sidered commercial  radio  broad- 
casting stations  as  coming  under 
or  within  the  scope  of  the  mean- 
ing of  Che  word  'workshops.* 

"'<111  you  please  aavlae  if  this 
iJepartment  has  any  authorization, 
under  oectlon  13218  of  K.  o«  of 
wis30\irl  1929,  to  make  inspections 
of  radio  broadcasting  stations  who 
accept  paid  conunercial  advert! singY" 

"•e  quote  the  pertinent  part  of  oeotion  13218,  K.  S. 
-.o.  1929,  referred  to  in  your  letter,  as  follows: 

* It  shall  be  the  duty  of  the 
commissioner,  his  assistants  or 
deputy  inspectors,  to  make  not  less 
than  two  inspections  during  each 
year  of  all  factories,  warehouses, 
office  buildings,  freight  depots. 
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machine  shops,  garages,  laundries, 
tenement  workshops,  bake  shops, 
restavirants,  bowling  alleys,  pool 
halls,  theaters,  concert  halls, 
moving  picture  houses,  or  places 
of  public  amusement,  and  all  other 
rwinufacturlng,  mechanical  and 
mercantile  establishments  and 
workshops,  * * ♦" 

»e  are  not  exactly  familiar  with  the  operations 
and  the  mechanics  of  a broadcasting  station.  However,  we 
are  convinced  from  our  limited  knowledge  of  the  same  that 
they  do  not  constitute  or  cannot  be  classlfed  under  the 
statute  as  "workshops."  We  think  the  definition  of  a 
"workshop”  Is  contained  In  a statute  of  long  standing  In 
the  State  of  Illinois  In  the  case  of  Kitchle  v.  The  People, 
15b  111.  102,  Is  sufficient  to  dispose  of  the  question, 
as  follows: 


"The  present  prosecution,  as  Is 
conceded  by  counsel  on  both  sides. 

Is  for  an  alleged  violation  of 
section  5 of  said  Act.  That  section 
Is  as  follows:  *ko  female  shall  be 
employed  In  any  factory  or  workshop 
more  than  eight  hours  In  any  one 
day  or  forty-eight  hours  In  any  one 
week. ' 

'Factory*  or  'workshop*  is  defined 
In  section  7 of  the  Act  as  follows: 
'The  words,  "manufacturing  establish- 
ment," "factory,"  or  "workshop," 
wherever  used  In  this  act,  shall  be 
construed  to  mean  any  place  where 
goods  or  products  are  manufactured 
or  repaired,  cleaned  or  sorted. 

In  whole  or  In  part,  for  sale  or  for 
v;agos.  * " 
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If  tho  broadca3tin£5  stations  are  to  be  Included 
within  tiie  terms  of  tlie  statute  tlxen  we  tlilnk  It  Is 
necessary  for  the  statute  to  be  more  definite  In  Its 
terras*  iiadlo  broadcasting  stations  being  comparatively 
modern,  with  respect  to  the  other  enumerated  things  In 
the  statute,  we  are  of  the  opinion  that  before  you  can 
assume  jurisdiction  of  the  stations, as  Commissioner  of 
nabor.  It  will  be  necessary  for  the  legislature  to 
specifically  Include  the  same* 


^ours  very  truly 


OLLIVilt  NOLiiW 
assistant  attorney-general 


Ai-x-tiOViih: 


TCTinr 


j. 
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LABOR  DEPARTMENT:  License  aarat  required  of  furniture  manufacturers 

making,  remaking  or  renovating  bedding  when, 
designed  for  sleeping  or  reclining  purposes. 


March  4,  1938 


Mrs*  Mary  Edna  Cruztti 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


FILED 


Dear  Mrs.  Oiruzen: 

riie  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  February  17th,  as  follows: 

"Please  advise  if  overstaffed  furniture, 
upholstered  sprlnfis  for  overstaffed 
furniture  and  pillows  used  for  over- 
staffed furniture  by  furniture  manufactur- 
ing establishments  require  a license  from 
the  State  Labor  Department  or  If  such 
industries  remake  or  renovate  upholstered 
springs,  pads,  cusMons  or  pillows  as 
provided  for  under  Section  13308  R.  S. 

Missouri. " 

Chapter  95,  Article  12,  Section  13308  R.  S*  Missouri 
1929,  to  which  you  i^fer,  provides  that  persons  malclng,  remaking 
or  renovating  oeddlng,  except  for  their  ovm  use,  must  secure 
a permit  from  the  State  Comudssloner  of  Labor  and  Industrial 
Inspection,  as  follows: 

"No  person  shall  make,  remake  or  renovate 
bedding,  except  a person  making,  remaking 
or  renovating  bedding  for  his  own  use, 
until  he  has  secured  a permit  from  the 
state  cOTunlssloner  of  labor  and  industrial 
Inspection  and  has  paid  to  the  state  coi.i- 
mlssloner  of  labor  and  industrial  Inspec- 
tion an  inspection  and  permit  foe  of  twenty 
dollars,  whlcn  such  payment  or  charge 
shall  constitute  a factory  Inspection  charge 
for  the  purpose  of  enforcing  this  article* 
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The  permit  so  Issued  uy  the  state 
commissioner  of  labor  and  Industrial 
Inspection  shall  remain  in  force  and  ^ 
effect  until  the, end  of  the  calendar 
year  In  which  It  was  Issued  or  until 
voided  by  the  state  cosBalssloner  of 
labor  and  Industrial  Inspection  for 
falliire  to  maintain  the  required 
sanitary  conditions  In  and  arovind  a 
factory  In  which  bedding  Is  made,  re- 
made or  renovated  or  for  failure  to 
sterilize  and  disinfect  properly  all 
previously  used  materials  used  In  making, 
remaking  or  renovating  bedding.” 

The  term  "bedding"  as  used  in  the  above  article  Is 
defined  In  Section  13300,  Subsection  1,  R.  S.  Mlssovirl  1929,  as 
follows I 


"(1)  T)io  term,  "bedding,"  as  used  In  this 
article  shall  be  construed  to  mean  any 
mattrera,  upholstered  spring,  comforter, 
pad,  cushion  or  pillow  desl;^ned  and  made 
for  use  In  sleeping  or  reclining  p\irposes, 
except  where  the  filling  consists  ex- 
clusively of  sterilized  feathers.” 

Under  the  above  definition  the  articles  must  be  such  as 
are  "designed  and  made  for  sleeping  or  reclining  purposes". 

Punk  & '.'.'agnails  New  Standard  Dictionary  of  the  English 
language  defines  the  word  "recline"  as  follows s 

"To  cause  to  asstuae  a leaning  or  recumbent 
position;  as  to  recline  the  head  on  a pillow, 
to  assvune  or  be  in  a leanln^  or  recumbent 
attitude;  lie  down;  as  to  zecllne  in  a 
hammock. " 
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Sleeping  Is  such  a coiarnon  word  that  we  feel  that  It 
Is  not  necessary  to  define  same* 

The  meaning  and  Intent  of  the  Legislature  Is  clear  and 
unambiguous  and  cannot  be  constirued  to  Include  overstuffed 
furnltvure,  upholstered  springs  for  overstuffed  furniture  and 
pillows  used  for  overstuffed  furniture  unless  they  are  specifi- 
cally desl;^-nad  for  sleeping  or  recllnln^  purposes. 

As  a matter  of  public  policy  It  might  be  wise  to 
construe  the  statute  so  as  to  Include  overstuffed  furilt\u*e 
etc.»  Inasmuch  as  there  Is  the  same  need  for  sanitary  fillings 
whether  the  articles  be  for  sitting  and  resting  purposes  or 
for  sleeping  and  reclining  pxirposes*  However,  as  stated  by 
the  Cotirt  In  the  case  of  Betz  vs.  Kansas  City  Southern  Ky.  Co. 
284  S.W.  455,  314  Mo«  309,  we  are  not  justified  *n  departing 
from  the  nat\iral  meaning  of  the  statutes  by  any  consideration 
of  concensus  or  public  policy* 

"And  In  36  Cyc.  1114,  It  Is  furthermore 
said* 

*In  the  Interpretation  of  statutes,  words' 

In  coosnon  use  are  to  be  construed  In  their 
natural  plain  and  ordinary  signification. 

It  Is  a very  well  settled  z*ule  that  so  long 
as  the  language  used  Is  \inamblt>uoua,  a 
depr  rture  from  its  natural  meaning  Is  not 
Justified  by  any  consideration  of  Its  con- 
sequences, or  of  public  policy,  and  it  Is 
the  plain  duty  of  the  court  to  give  It 
force  and  effect.'" 

And  In  the  case  of  Sleyster  vs.  Lugene  Donzelot  ix.  Son, 
25  S.  Vf.  (2)  147,  223  Mo.  App.  1166,  the  Court  In  holdlnc,  that 
where  the  meaning  of  the  statute  Is  plain  and  must  be  given 
effect  regardless  of  the  results  or  wladom  of  the  law,  said: 

"V/here  the  meaning  of  the  language  used 
Is  plain.  It  must  be  given  effect  by  the 
courts  (Betz  vs.  Kansas  City  Southern 
]{y.  Co.  314  Mo.  390,  284  3.W.  455,loc.clt. 
bS4,  228  S.W.  454,  loc.  clt.  457)  without 
regard  to  i*esults  of  the  constz*uctlon  or  the 
wisdom  of  the  law  as  thus  construed.  (State 
ex  rel.  v.  Wilder,  206  Mo.  541,  105  S.W. 

272." 
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the  foregoing  we  are  of  the  opinion  that  a 
license  is  required  by  furniture  manufacturing  establishments 
\inder  Section  15308  K.  S.  Missouri  1929,  from  the  State  Labor 
Department  for  making,  remaking  or  renovating  over stuffed 
furniture,  upholstering  springs  for  over stuffed  ihrnlture 
and  pillows  used  for  over stuffed  furniture,  when  same  are  made 
or  designed  for  sleeping  or  reclining  pxirposes* 


Respectfully  submitted. 


MAX  t;asslrman. 

Assistant  Attorney  General 


APPROVED: 


iryc:Ymm 

(Acting)  Attorney  General 


MV/:  MM 


AGRICULTURE:  TIME:— The  time  within  which  an  act  is  to  be  done 

is  computed  by  excluding  the  first  day  and 
including  the  last.” 
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Doctor  H.  E.  Curry 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Dr*  Curry: 

V!e  wish  to  acknowledge  your  request  for  an  opinion 
v/herein  you  state  as  follows: 

"’.Ve  have  a point  in  question  concerning 
the  payment  of  Indemnity  on  a cow  oelong- 
In^  to  Kuhne  Bros*  of  Troy,  Missouri, 
which  was  condemned  on  account  of  re- 
acting to  the  tuberculin  teat* 

This  cow  was  tested  under  the  provisions 
of  cooperative  Federal  and  State 
tuberculosis  eradlctlon  program,  idiloh 
provides  that  the  Federal  government 
shall  pay  one- third,  the  State  one -sixth, 
and  the  County  one-sixth  of  the  difference 
ue tween  the  appraised  value  and  salvage* 

The  local  Inspector  in  Charge  of  n*S* 

Bureau  of  Animal  Industry  operations  in 
Missouri  declines  to  certify  to  the  Kuhne 
Bros*  claim,  wiiich  amounts  to  ;,!;^*00 
(representing  the  portion  to  be  paid  by 
the  Federal  Government),  alleging  that 
the  animal  was  not  slaughtered  within 
the  thirty  day  period  as  set  forth  in 
section  3 of  Regulation  4,  B«A*I.  Order 
344,  which  reads  as  follows: 
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'The  tuberc\ilous  cattle  sliall  be  destroyed 
within  a period  of  30  days  of  the  date 
of  appraisal,  except  thr^t  In  extraordinary 
and  meritorious  cases  and  at  the  dis- 
cretion of  the  Chief  of  Bureau,  such  time 
limit  of  30  (k^s  may  be  waived;  however,  no 
such  waiver  shall  be  given  In  order  to 
allow  a cow  to  produce  a calf, * 

This  animal  was  appraised  August  17,  1937, 
and  was  sent  to  Swift  & Company,  St, Louis, 
by  Kuhne  Bros.,  September  15,  and  was 
slaugtitered  the  morning  of  Septeidber  16, 

Kvihne  Bros,  'have  written  us  several  letters 
about  this  claim.  They  are  anxious  to  have 
It  settled;  therefore,  I wo\ild  greatly 
appreciate  It  If  you  will  give  us  an  opinion 
In  writing  as  to  whether  or  not  this  animal 
was  slavightei'ed  within  the  thirty  day  period, 
as  prescribed  by  Missouri  laws  tinder  which 
we  are  carrying  on  cooperative  tuberculosis 
eradication  work. " 

Section  655  R,  S,  Missouri  1929,  sets  ouc  various  rules 
for  oonstznictlon  of  statutes  and  declares  the  znile  to  be  followed 
In  computing  the  time  within  which  an  act  shall  be  })erformed, 
as  follows I 


"-jHKHi-fourth,  the  time  within  which  an  act 
Is  to  be  done  shall  be  computed  by  excluding 
the  first  day  and  Including  the  la8t^^^H^:^". 

62  C,  J,  Section  30,  page  984,  declares  the  rule,  as 

foil  wst 


"The  rule  most  commonly  adopted,  and  which  « 
In  many  Jurisdictions  has  either  expressly 
or  In  substance,  been  provided  by  statutes, 
which  have  been  held  to  be  merely  declaratory 
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of  the  axi stilly  comaon  law  znile,  la  that 
the  time  within  which  an  act  la  to  be 
done  la  to  be  computed  by  excluding  the 
first  day,  and  Including  the  laat,  that 
la,  the  day  on  wi^ilch  the  act  la  to  be 
done-JHt'-Ht*" 

The  Federal  Courts  have  adopted  the  same  rule,  for  In 
the  case  of  Sugilachlffer  vs.  Peim  Mut.  Life  Ins.  Co.  248  PWd. 

226,  160  C.C.A.  304,  we  find  the  following  language! 

"It  la  also,  we  take  It,  settled  by  the 
weight  of  authority  that  the  time  within 
which  an  act  Is  to  be  done  Is  to  be  com- 
puted by  excluding  the  first  day  and 
Including  the  last,  fheets  vs.  Selden, 

2 ’;yall.  177,  17  L.  Ed.  822,  Lllot  National 
Bank  v.  Gill  (D.C.)  210  Fed.  933,  940." 

And  In  a more  recent  case.  In  Rei  Hamilton,  29  F.  {2d) 

281,  the  Court  said! 

"The  general  rule  in  confuting  time  la 
to  exclude  the  first  day  and  Include  the 
last." 

The  month  of  August  has  thirty-one  days.  So  following  the 
xnile  of  excluding  the  first  day,  which  was  August  17th,  the  day 
of  appraisal,  and  Including  the  last  day  irtxlch  was  September  16th, 
the  day  of  slaiighter,  we  have  a total  of  twenty -nine  days. 

From  the  foregoing  we  are  of  the  opinion  that  the  animal 
was  slaughtered  within  the  thirty  day  period  whether  the  act  be 
construed  under  state  or  federal  laws. 

Respectfully  submitted. 


APPROVED!  MAX  ’.’/ASSERMAN, 

Assistant  Attorney  General 


J.  r.  TAYL6R 

(Acting)  Attorney  Gent»ral 
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LABOR:  Sale  of  products  produced  by  persons  under  18 

years  of  age  when  employed  by  parent  or  guardian, 
are  exempt  from  the  provisions  of  the  Laws  of 
Missouri,  1937,  page  196, 


March  15,  1938. 


Mary  Sdna  Crusen 
Commissioner  of  Labor 
Jefferson  City,  Missouri 

Dear  Madam: 

This  is  to  acknowledge  receipt  of 
quest  for  cm  opinion,  which  reads  as  follows: 

"1  am  receiving  any  number  of  com- 
plaints and  considerable  controversy 
is  arising  with  reference  to  the 
question  of  child  labor,  especially 
in  the  tiff  mining  section  of  Missouri 
where  children  are  employed  by  their 
parent  or  guardian,  A greater  part 
of  this  controversy  has  arisen  over 
Senate  Bill  No,  1 of  the  59th  General 
Assembly,  a copy  of  which  is  attached 
hereto, 

"It  is  my  understanding  that  my  De- 
partment has  no  Jurisdiction  in  this 
matter  and  that  the  employment  of 
persona  under  fifteen  years  of  age 
by  their  parent  or  guardian  in  this 
Indus tx*y  Is  exempt  from  the  provi- 
sions of  this  act, 

”1  would  greatly  appreciate  an  opinion 
from  you  in  this  matter  in  order  that 
I nay  give  complainants  the  proper  in- 
formation. " 

The  Act,  about  which  you  Inquire,  Laws  of 
Missouri,  1937,  at  page  196,  was  directed  towax*d  pro- 
hibiting the  sale  of  any  goods,  wares  or  merchandise 
nanufactiired,  produced,  mined  or  quarried,  wholly  or 
in  part,  by  cMld  labor,  either  within  the  state  or 
without  the  state.  The  Act  exempted  the  sale  of  goods 
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•old  In  the  course  of  Interstate  CoBmeroe  and  to 
agricultural  or  fans  products. 

The  tens  "child  labor"  Is  defined  In  Section 
2,  su'o-seotlon  *b"^  In  part,  as  foUowsi 

"Etaqjlo^inent  of  persons  under 
eighteen  (18)  years  of  age  In  any 
manner  or  by  any  means  whatsoever 
In,  or  In  connection  with,  the 
mining  or  quarrying  of  minerals j 
provided  however,  that  the  provi- 
sions of  this  sub-seotlon  shall 
not  apply  to  employnent  of  persons 
under  eighteen  1 18)  years  of  ^e 
by  their  pa rentij,  or  ^ardlan,^ 

It  will  be  noticed  that  the  above  section 
clearly  prohibits  the  employment  of  persons  imder  eight- 
een (18)  years  of  age  In  any  mine  or  quarry.  In  connec- 
tion with  any  nine  or  quarry.  This  Inhibition  Is  limited 
In  Its  application  s^en  oonstx*ued  with  Its  proviso  which 
Immediately  follows.  Therefore,  the  proviso.  Uniting  or 
restraining  the  preceding  clause  to  which  It  Is  attached, 
has  for  Its  effect  of  permitting  the  employment  of 
persons  under  the  age  of  eighteen  (18)  by  their  parents 
or  guardian.  State  ex.  rel.  Crow  vs.  City  of  St.  Louis, 
174  Mo.  126|  Brown  vs.  Patterson,  124  S.  W.  1. 

From  these  considerations  It  will  be  noticed 
that  the  sale  of  products  from  any  mine  or  qiiarry, 
that  have  been  produced  by  persons  under  the  age  of 
eighteen  (18)  years,  when  employed  by  their  parents  or 
guardians,  are  excepted  from  the  provisions  of  the  Act. 


CONCLUSION 


In  view  of  the  above.  It  Is  the  opinion  of  this 
department  that  the  sale  of  products  from  mines  or  quarries 
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which  have  been  prodxioad  by  persons  under  eighteen  (18) 
years  of  age,  when  employed  by  parent  or  guardian,  are 
excepted  firom  the  provlelons  of  the  Act. 


Yoxira  wery  truly. 


HUSGELL  C.  STONE 
Assistant  Attorney  General 


APPRO VEDi 


j;  E.  ¥ayot 

(Acting)  Attorney  General 
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DEPAFPTMLNT  OF  AGRICULTUFE:  Proclamation  made  by  Governor 

Caulfldd  on  March  4th,  1932 
in  reference  to  rules  and  regulations 
of  shipment  of  hogs  within  the  state 
of  Missoiiri,  is  no  longer  in  effect. 

April  7,  1938 


Mr.  H.  E.  Gurry, 

State  Veterinarian, 
Jefferson  City,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  dated 
March  24,  1938,  for  an  official  opinion  idilch  is  as  follows t 

"Enclosed  you  will  please  find  copy  of 
Proclamation  issued  by  Governor  Caulfield, 

March  4,  1932,  enacting  n les  and  regu- 
lations relative  to  the  shipment  and 
quarantining  of  hogs  within  the  State  of 
Missouri. 


We  are  having  a great  deal  of  trouble  with 
parties  who  make  it  a practice  of  buying, 
selling,  and  trading  in  stocker  and  feeder 
pigs.  These  animals  are  transported  fx*om 
one  sale  to  another  in  trucks,  until  they 
are  finally  sold  to  some  farmer,  who 
generally  loses  a large  per  cent  of  them 
on  account  of  hog  cholera  and  other  in- 
fectious diseases.  Therefore,  we  would 
like  to  have  an  opinion  as  to  whether  the 
Proclamation  issued  by  Governor  Caulfield 
is  still  in  force,  and  in  legal  form.  If 
it  is,  we  shall  attempt  to  Institute  pro- 
ceedin  s against  parties  violating  pro- 
visions of  the  Proclamation  and  try  to 
effectively  stop  the  promiscuous  movement 
of  Stocker  and  feeder  pigs  thet  is  now 
being  carided  on  in  vjdLation  of  the  xulos 
and  regulations  contained  in  Governor 
Caulfield's  Proclamation." 
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Section  12535,  R.S.  Mo.  1929,  among  other  provisions 
therein,  provide i 

"The  governor  of  Missouri  may.  In  his 
discretion,  order  said  veterinary 
surgeon  to  visit  any  state  or  terri- 
tory and  Investigate  any  dangerous  or 
Infectious  disease.  Including  con- 
tagious or  Infectious  abortion,  said 
to  exist  In  any.  designated  locality 
In  the  state  named  and  report  to  the 
governor  the  result  of  said  Investiga- 
tion, together  with  such  suggestions 
that  he  may  deem  proper  and  rl£^t.« 
«««««««««*  The  governor,  on 
the  approval  of  such  rulea  and  regula- 
tions, ^all  Issue  his  proclamation, 
scheduling  and  quarantining  against 
such  localities  In  idilch  domestic 
animals  may  be  considered  as  capable 
of  conveying  Infectious  or  oontaglais 
diseases.  Including  contagious  or  infec- 
tious abortion,  and  prohibit  the  Im- 
portation and  the  tinloadlng  In  this 
state  of  any  livestock  of  the  kind 
capable  of  causing  such  disease,  ex- 
cept tinder  the  aforesaid  rulea  and 
regulations.  Such  rules  and  regu-  ' 
latlons,  after  approval  by  the  governor, 
shall  be  sent  to  all  corporations  or 
other  agencies  doing  the  business  of  trans- 
portation or  conveying  live  stock  through 
or  Into  the  state  of  Missouri}  and  any 
corporation  or  agency  or  Individuals  who 
shall  violate  such  rules  and  regulations 
by  transpoirtlng  prohibited  animals  shall 
be  deemed  guilty  of  a misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined 
not  less  than  a thousand  dollars  nor  more 
than  ten  thousand  dollars  for  each  and 
every  offense,  and  shall  be  liable  for 
any  and  all  damages  or  loss  that  may  be 
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sustained  by  any  party  or  parties  by 
reason  of  such  Importation  or  trans- 
portation!"* * * *♦♦«*♦***** 

This  section  does  not  say  upon  the  proclamation  of  a past 
governor,  but  specifically  upon  the  proclamation  of  the 
governor  of  Missouri,  In  the  first  part  of  the  section 
It  sets  out  the  following: 

"The  governor  of  Missouri  may,  in  his 
dllsoretlon,  orHer  said  veterinary 
surgeon  to  visit  any  state  or  territory 
and  investigate  any  dangerous  or  infec- 
tious disease,  including  contagious  or 
infectious  abortion,  said  to  exist  in 
any  designated  locality  in  the  state  nanwd 
and  report  to  the  governor  the  result  of 
said  investigation,  together  with  such 
suggestions  that  he  may  deem  proper  and 
right,"*  ************** 

tfexder  this  section  the  veterinary  surgeon,  which 
means  the  state  veterinary  surgeon,iiust  first  make  an  in- 
vestigation and  then  report  to  the  governor,  and  after 
compliance  with  such  order  for  investigation,  the  governor 
then  shall  make  the  proclamation  and  xmder  this  section 
the  proclamation  of  Governor  Henry  3,  Caulfield,  made  on 
the  fourth  day  of  March,  1932,  is  no  longer  in  effect. 

In  the  case  of  State  ex  rel.  v.  Hitchcock,  241  a.o, 
433,  l,c,  469,  the  Court  said  as  follows! 

"Ur.  Webster  defines  the  words  as 
follows : 

•1,  Act  of  proclamation:  official 
or  general  notice;  publication. 

*2.,  That  which  is  proclaimed,  pub- 
licly announced,  • • • 

*Law!  A public  notice  by  an  official 

of  some  order,  an  intended  action,  or 

some  state  of  facts.  In  British  and 
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American  law  the  tem  Is  used  only 
of  such  notices  by  an  administrative 
or  executive  officer,  or  the  King  of 
Great  Britain,  the  President  of  the 
United  States,  a Governor,  mayor, 
etc.,  esp.  with  reference  to  some 
matter  of. public  policy  or  the  exer- 
cise of  some  administrative  or  execu- 
tive power  affecting  the  public  at 
large}  as  a proclamation  of  material 
law|  a Thanksgiving  proclamation.* 

When  we  analyse  this  definition,  we 
find  that  It  Is  composed  of  two  ele- 
ments, namelyi  first,  the  officer 
whose  duty  It  Is  to  m^e  the  procla- 
mation, and,  second,  the  matter  to  be 
proclaimed  by  him. 

Now  as  to  the  firsts  Who  Is  the 
officer  designated  by  the  Constitution 
to  make  the  proclamation?  That  question 
Is  answered  In  plain  tezwis  by  the  Con- 
stitution Itself.  It  says  *upon  the 
proclamation  of  the  Governor,*  etc. 

That  language  means  the  Chief  Executive 
. of  the  State  f not  the  Goveimor,  the 
Seci'etary  of  State  and  the  Attorney- 
General,  nor  the  two  latter  by  them- 
selves. There  Is  nothing  in  the  lan- 
guage used,  which  by  any  fair  or  reason- 
able construction  can  be  said  to  In- 
clude or  refer  to  the  Secretary  of 
State  or  Attorney-General,  severally 
or  collectively}  but  If  we  read  the 
language  just  quoted  In  connection 
with  Its  context.  It  will  clearly  ap- 
pear that  it  was  the  Intention  of  the 
framers  of  the  Constitution  to  exclude 
the  Secretary  of  State  and  the  Attorney- 
General  from  participating  In  the  pro- 
clamation. The  language  of  the  contract 
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is  thet  all  three  of  said  officers 
shall  apportion  the  State  Into  dis- 
tricts^ make  out  and  sign  the  state- 
ment thereof,  and  file  it  in  the 
office  of  the  Secretary  of  State, 
but  idien  it  oomes  to  apeak  of  the 
proclamation,  it  drops  therefrom  the 
words  ’Secretary  of  State*  and  the 
'Attorney-General, * and  all  nouns 
and  pronouns  and  all  other  words 
which  refer  to  them  in  any  manner, 
but  says  in  plain  and  unambiguous 
language  that  the  proclamation  shall 
be  made  by  the  Governor,** 

Under  authority  of  Section  12536,  R.S,  Mo,  1929,  the 
governor  may,  in  his  discretion,  order  the  state  veterinary 
surgeon  to  visit  any  state  or  territory  and  investigate  any 
dangerous  or  infectious  diseases  said  to  exist  in  any  desig- 
nated locality  in  the  state  named  axui  report  to  the  governor 
the  result  of  said  investigation,  together  with  such  suggest- 
ions that  he  may  deem  proper  and  right.  On  receipt  of  such 
report,  or  any  official  report  of  the  state  veterinarian, 
the  governor  may  call  the  secretairy  of  the  state  board  of 
agriculture  and  the  state  veterixiary  surgeon  together,  and 
said  seoi-etary  and  said  veteriimtry  surgeon  may,  if  deemed 
wise,  arrange  and  adjust  such  rules  and  regulations  as 
safety  may  demand . for  the  transportation  of  stock,  etc. 

After  this  described  meeting  ^las  been  held,  the  governor, 
which  means  the  present  governor,  may  issue  the  proclamation 
as  set  out  in  Sections  12535  and  12536,  R,3,  Mo.  1929, 

In  the  case  of  State  v,  Chicago,  Milwaukee  and  St. 

Paul  Railroad,  200  Mo,  App, , page  109,  the  Covirt  heldt 

"The  matter  of  quarantine  of  live 
stock  and  regulr  ting  their  trans- 
portation between  the  states  is 
interstate  oonmieroe  and  when  acted 
upon  by  Congress  so  as  to  impose 
its  own  rules  and  regulations,  state 
quarantine  regulations  are  superseded; 
and  a conviction  of  a transportation 
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company  for  yiolating  a State  statute 
la  without  legal  support." 

The  Court f In  the  same  case,  also  saidi 

”«  « « « The  Secretary  of  Agrlcultxire 
and  the  Governor  of  the  state^  In 
conjunction  with  the  State  Board  of 
Agriculture,  as  distinct  bodies,  are 
empowered  by  the  respective  statutes 
to  declare  quarantine  and  to  make  and 
promulgate  rules  and  regulations 
respecting  the  transportation  of  live 
stock  into  this  State.  Each  Is  re- 
quired to  give  notice  of  the  regulations 
to  transportation  companies  and  large 
(but  different)  penalties  are  Inflicted 
by  each  for  a violation  of  the  regulations 
and  rules  of  each,  respectively.  Illus- 
tration Is  not  needed  to  show  the  endless 
confusion  and  embarrassment  to  Interstate 
oonneroe  and  the  companies  transporting 
It  In  endeavoring  to  comply  with  both 
laws.  Two  concurrent  Jurisdictions  may 
exist  together  when  one  la  quiescent} 
but  idien  both  are  commanded  to  lay  hold 
of  the  same  matter  at  the  same  time,  con- 
fusion and  conflict  will  follow,  unless 
one  Is  the  superior,  and  which  idien  call- 
ed Into  exercise  of  Its  power,  will  aupor- 
oede  the  other.  In  the  present  Instance 
the  federal  statute,  under  the  authority 
of  the  constitution  of  the  United  States, 
supplants  that  of  the  State. "«  « « « * 

In  the  same  case  the  Court  saldt 

”«  « « If,  as  Insisted  time  axid  again 
by  the  State,  no  federal  law  was  In 
force  until  the  event  of  the  secretary 
of  Agriculture  declaring  quarantine, 
iftiat  would  be  said  of  a situation  idiere 
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the  Secretary  did  not  consider  there 
was  cause  for  quarantine  and  there- 
fore took  no  action  and  the  State 
thou^t  there  wasT  What  sort  of 
medley  would  this  opposite  action 
and  clash  of  authority  present? 

Something  similar  to  the  theox*y 
presented  in  this  case  was  adwanced 
in  Nor.  Pac.  Ry.  v.  Washington,  222 
U.S.  370,  and  Louisville  Ry.  v. 

Hughes,  201  Pod.  Rep.  727,  746,  751, 
and  it  was  rejected.  We  quote  the 
following  Trom  the  opinion  in  the 
first  case:  *It  is  elementary,  and 
such  is  the  doctrine  announced  by 
the  cases  to  shich  the  court  below 
referred,  that  the  ri^t  of  a State 
to  apply  its  police  power  for  the 
p\urpose  of  regulating  interstate 
commerce,  in  a case  like  this,  exists 
only  from  the  silence  of  Congress  on 
the  subject,  and  ceases  when  Congress 
acts  on  the  subject  or  manifests  its 
purpose  to  call  into  play  its  exclu- 
sive power."*  ********** 

Under  the  above  ruling  any  proclamation  made  by  the 
present  governor  after  an  investigation  in  other  states 
made  by  the  state  veterinarian  would  be  superseded  by  any 
of  the  United  States  regtilations  under  the  secretary  of 
agricultiire  and  would  be  of  no  effect  where  the  matter 
would  be  properly  covered  by  the  regulations  of  the  United 
States  SecretaiTT  of  Agricultuie. 

The  proclamation,  as  authorised  \mder  Sections  12635 
and  12536,  R.S.  Mo.  1929,  is  to  be  oonstz*ued  as  giving  the 
governor  authority  to  issue  proclamations  in  case  of  emergency 
idiere  the  state  legislature  is  not  in  session  or  could  not 
pass  any  rules  or  rsguk  tions  In  reference  to  the  agricultural 
laws.  In  the  case  of  Wallace  et  al.  v.  Woods,  102  3.  **.  (2d) 
91,  the  Court  saidi 
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"Primary  rule  for  oonatructlon  of 
statutes  la  to  ascertain  lamnakers* 

Intent  from  words  used.  If  possible, 
give  language  ther  of,  honestly  and 
faithfully.  Its  plain  and  rational 
meaning,  and  promote  Its  objects.” 

Under  Section  12535,  R.S.  Mo.  1929,  It  provided 
that  the  governor  of  Missouri  and  not  any  past  governor 
may.  In  his  discretion,  order  said  veterinary  surgeon 
to  visit  any  state  or  territory,  and  Investigate  any 
dangerous  or  Infectious  disease  Including  oontaglous 
or  Infectious  abortions  said  to e xlst  In  any  designated 
locality  In  the  state  named  and  report  to  the  governor 
the  result  of  said  Investigation,  together  with  such 
suggestions  that  he  may  deem  proper  and  right.  In  order 
for  the  governor  under  this  section  to  Issue  a x>x‘oolamatlon, 
the  Investigation  must  be  made  and  a report  made  back  to 
the  governor  of  Mlssoxirl  which  in  the  ordinaz*y  language  of 
the  section  does  not  mean  the  past  governor  of  Missouri. 

The  proclamation  of  Henry  S.  Caulfield  expired  at  the  same  time 
as  his  tern  of  office.  This  section  was  made  In  anticipation 
of  certain  events  to  happen  before  the  then  governor  of 
Missouri  could  make  a proclamation. 

In  the  case  of  State  v.  &Blth,  74  S.W.  (2d),  page 
27,  the  Court  salds 

"It  Is  well  settled  that  a laiw  may 
be  enacted  to  become  effective  on 
the  happening  of  a future  contingency. 

State  ex  rel.  Maggard  v.  Palm,  93  Mo. 

606,  l.c.  621." 


CONCLUSION 

In  conclusion,  will  say  that  It  Is  the  opinion  of 
this  department  that  In  order  to  bring  any  action  under 
Sections  12635,  12536  and  12557,  It  will  be  necessary 
for  the  Investigation  to  be  made  by  the  state  veterinary 
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surgeon  and  a report  made  to  the  governor  before  he  shall 
issue  a proclamation  as  set  out  in  Section  12535. 

It  is  also  the  opinion  of  this  department  that  the 
proclamation  issued  by  Governor  Caulfield  is  not  still 
in  force  but  expired  with  his  tern  of  office. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED* 


Trrr^mm 

(Acting)  Attozney  General 
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SCHOOLS: 

DIRECTORS: 

QUALIFICATIONS: 
TAXPAYERS : 


The  person  who  is  qualified  to  vote 
at  a school  meeting  may  be  elected  as 
a director  of  the  school  board  of  such 
district  provided  he  has  paid  tsixes, 
real  and  personal,  in  any  county  Ih  the 
State  of  Missouri  within  the  previous  year 

April  19,  19S8 


Mr.  Brevfitor  R.  Creech, 

Prosecuting  Attorney, 

Lincoln  County, 

Troy,  Mlssouxl. 

Dear  Sir: 

This  is  to  acknowledge  yours  of  the  15th,  requesting 
an  official  opinion  from  this  depart  ent  based  on  the  inform 
matlon  set  out  in  your  letter  which  is  as  follows: 

"I  would  like  very  much  to  have  an 
opinion  from  your  office  on  the  follow- 
ing statement  of  facts: 

On  the  first  Tuesday  in  April,  the 
school  district  of  Winfield  held  a 
school  election,  and  a resident  of  the 
Winfield  School  District  by  the  name 
of  Herbert  J.  Crosby  (a  person  over 
the  age  of  21.  and  a citizen  of  the 
United  States)  obtained  the  highest 
number  of  votes  as  one  of  the  candidates 
for  school  director. 

Before  ho  had  an  opportunity  to  attempt 
to  qualify,  the  secretaxTr  of  the  board 
mailed  him  the  enclosed  letter  which 
letter,  as  you  will  note,  states  that  he 
had  been  instructed  to  notify  Mr.  Crosby 
that  the  present  members  of  the  board  wore 
of  the  opinion  that  he  could  not  qualify 
as  one  of  the  directors,  and  this  fact 
was  made  known  to  the  Coimty  Superintendent 
of  Schools,  Mrs.  Sanders. 

The  contention  on  the  pert  of  the  board 
is  that  he  is  not  a taxpayer,  in  the  mean- 
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Ing  of  the  statute.  In  the  Winfield 
School  District,  or  In  Lincoln  County. 

The  facts  are  that  Mr.  Crosby  was  a 
resident  of  St.  Louis  up  \2ntll  two 
years  ago,  at  idilch  time  he  moved  to 
Winfield  School  District  and  has  b en 
a resident  of  that  School  District  since. 

Ho  owns  property  in  the  City  of  St. 

Louis  and  has  paid  taxes  (personal  and 
real  estate)  during  the  years  of  1935, 

1936,  and  1937;  and  has  paid  poll  tax  in 
Lincoln  County  for  the  year  of  1936. 

During  the  year  of  1936  he  was  not  assess- 
ed for  *37,  but  was  assessed  In  *37  for 
the  year  of  *38,  and  will  pay  a tax  In 
*38  on  personal  property. 

I have  taken  occasion  to  read  189  Mo. 

532  which  seems  to  be  in  point  on  the 
slttiatlon  here,  and  I am  sending  in  this 
letter  the  tax  receipts  that  he  has  paid 
and  the  letter  received  from  the  board  of 
education  of  Winfield,  and  ask  your  office 
to  give  me  an  opinion  upon  whether  or  not 
this  man  Is  qualified  to  serve  as  a member 
of  the  board  of  directors  for  the  Winfield 
School  District. 

I would  like  to  have  this  opinion  as  speedily 
as  possible  as  there  Is  quite  a bit  of  tension 
In  this  matter.” 

"As  Sec-otary  of  the  School  District  of 
Winfield,  Mo.,  and  by  Its  authority  I am 
Instructed  to  inform  you,  that  before  you 
can  qualify  as  a Director,  you  must  qualify 
according  to  school  law  In  regard  to  paying 
taxes  In  the  district. 

I have  a copy  of  the  School  law  which  you 
may  see.  As  soon  as  you  have  complied  with 
Its  requirements,  we  will  have  a meetln_,  of 
the  board  and  Install  you  into  office." 
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By  Section  9328,  R,S.  Mo.  1929,  It  is  provided  as 
follows* 

"The  qualified  voters  of  the  district 
shall,  annually,  on  the  first  Tuesday 
of  April,  elect  two  directors,  who  ai^ 
citlsens  of  the  hnlted  States  resident 
taxpayers  of  the  district,  and  ifco 
shall  have  paid  a state  and  county  tax 
within  one  year  next  preceding  their 
election  or  appointment,  and  who  shall 
have  resided  In  this  state  for  one  year 
next  preceding  their  election  or  appoint- 
ment, and  shall  he  at  least  thirty  years 
of  ago,  who  shall  hold  their  office  for 
three  years  and  until  their  successors  are 
duly  elected  and  qualified;  and  all 
vacancies  in  the  hoard  shall  he  filled 
for  the  unoxplrod  term." 

In  the  case  of  State  v.  Monengall,  270  S.W.  103, 
the  Court  said: 

"It  was  admitted  at  the  trial  that 
res])ondent  possessed  all  the  qualifi- 
cations required  hy  above  section  to 
fill  the  position  of  school  director, 
except  the  disputed  issue  as  to  whether 
she  was  a taxpayer  of  said  school 
district,  and  as  to  whether  she  had 
paid,  or  caused  to  he  paid,  a state 
and  coxmty  tax  within  one  year  next 
preceding  her  election  in  April,  1922. 

In  Webster's  New  International  Diction- 
ary, a taxpayer  Is  defined  as:  'One 
who  pays  a tax.'  In  Pvink  & Wagnall's 
New  Standax*d  Dictionary,  a taxpayer  la 
defined  as:  'One  who  pays  any  tax,  or 
who  Is  liable  for  the  payment  of  any 
tax. 

In  the  case  of  State  ex  inf.  Sutton  v.  Passe,  189 
Mo.,  l.c.  536,  the  Court  said: 

"'Appellant  insists  the  requirement  that 
a school  director  must  he  a resident 
taxpayer  of  the  district  means 
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that  he  must  have  paid  taxes  for 
school  purposes  vdthln  the  district. 

That  contention  cannot  be  adopted 
without  enlarging  the  language  of  the 
statute  end  changing  Its  Intention, 

The  meaning  Is  that  a person  who  Is 
a qualified  voter  of  the  district 
and  also  a taxpayer  is  eligible.  A 
qualified  voter  Is  defined  In  the 
same  section  to  be  one  vho,  under  tlie 
general  laws  of  the  State,  would  be 
allowed  to  vote  In  any  county  for 
State  and  county  officers  and  who  has 
resided  in  the  district  thirty  days 
pz*ecedlng  the  school  district  meeting 
at  v.hlch  he  offers  to  vote.  Any  person 
idio  possesses  those  qualifications  Is 
a qualified  voter  as  defined  In  section 
9798  (9769T)  In  regard  to  the  qualifi- 
cations of  school  director.  If  he  Is 
also  a taxpayer  (th^^t  la,  a person 
owning  property  In  the  State  subject 
to  taxation  and  on  which  he  regularly 
pays  taxes)  he  la  eligible  to  the  office 
of  school  director  whether  he  has  In 
fact  paid  a tax  within  such  school 
district  or  not;  otherwise,  when  a new 
district  Is  formed  no  one  would  be 
eligible  to  the  office  of  school  di- 
rector; or.  If  territory  Is  taken  from 
one  district  ai:id  attached  to  another, 
no  person  residing  In  the  newly  attached 
part  would  be  eligible  to  the  office  of 
school  director  In  the  district  to  ihlch 
It  Is  attached  until  he  first  had  paid 
a school  tax  therein,  P3X>vlslons  are 
made  by  the  statute  for  the  formation 
of  now  districts  and  also  for  changing 
the  territory  of  districts,  (R.S,  1899, 
sec,  9742,}  The  statutes  bearing  on  the 
subject  must  not  be  so  contz*ued  as  to 
have  unreasonable  consequences,  and  the 
construction  contended  for  by  appellant, 
we  think,  would  have." 
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Prom  our  research  on  th?,s  subject,  we  fall  to 
find  that  the  abo  e znile  as  laid  down  In  the  Fasse  case 
has  been  either  criticized  or  overz*uled.  From  the  tax 
receipts  of  Mr.  Crosby  which  you  enclosed  with  your 
letter.  It  Is  conclusively  shown  that  he  has  paid  taxes 
In  the  State  of  Missouri  for  the  past  tliree  years  and 
therefore  Is  a taxpaying  citizen  of  this  state.  As 
said  In  the  Fasse  case,  it  Is  not  necessary  that  such 
party  pay  taxes  In  the  district  to  which  he  Is  elected, 
and  the  only  requirement  Is  that  he  be  a taxpaying  citizen 
In  the  State  of  Mlsso\irl. 

The  qualifications  of  directors  of  common  school 
districts  and  of  city,  town  and  consolidated  districts 
are  the  same  except  that  directors  of  olty,  town  and  con- 
solidated districts  must  be  at  least  thirty  years  of  age. 


CONCLbSION 


From  the  foi:*egolng,  this  office  Is  of  the  opinion 
that  Mr.  Crosby,  having  paid  taxes  regularly  within  the 
State  of  Missouri  for  the  past  three  years,  and  If  he 
possesses  the  qualifications  of  a voter  in  the  city  school 
district  and  Is  at  least  thirty  years  of  age,  he  Is  eligible 
to  hold  the  office  of  school  director  In  such  district. 

Respectfully  submitted. 


TYRE  W.  3UHT  JN 
Assistant  Attorney  (ieniral 


APPROViD: 


J.  £.  TAILOR 

(Acting)  Attorney  General 
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State  of  Missouri  has  no  jurisdiction 
over  sales  of  tangible  personal 


property  belox 


to  the  United  States. 
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Honorable  Ray  J.  Cunningham, 

Chief  Attorney 
Veterans  Administration, 

Jefferson  Barracks,  Missouri, 

Dear  Sir: 

In  reply  to  yours  of  April  22,  1938,  your  file 
number  "G",  requesting  an  official  opinion  from  this 
department  based  on  the  following  letter* 

"This  has  reference  to  prior  corre- 
spondence In  connection  with  an 
opinion  rendered  by  your  Department 
over  the  right  of  the  State  of 
Missouri  to  tajc  sales  made  by  the 
lessee  of  the  concession  at  this  “ 

Facility  under  a lease  made  by  the 
Veterans  Administration,  as  lessor,' 
with  Mr.  Glenn  Beaman. 

In  your  letter  dated  February  9,  1938 
you  stated  that  you  would  not  prepare 
a special  opinion  on  this  question 
imless  It  was  felt  that  the  opinion 
enclosed  (opinion  of  John  W,  Hoffma  i, 

Jr,,  Assistant  Attorney  General,  dated 
November  6,  1937,  holding  that  the 
Missouri  Athletic  Commission  has  no 
jurisdiction  over  boxing  events  held 
at  Jefferson  Barracks)  did  not  cover 
the  subject  matter. 

Feeling  that  the  opinion  written  by 
Mr.  Hoffman  with  reference  to  the 
taxation  of  boxing  events  was  analogous 


Hon.  Ray  J.  Cunningham 


-2- 


Aprll  26,  1938 


to  the  case  of  Mr.  Beaman,  It  was  felt 
that  an  opinion  from  your  Department 
was  not  necessary.  However,  Mr.  Beaman 
is  In  my  office  this  morning  and  states 
that  the  Prosecuting  Attorney’s  Office 
of  St.  Louis  County  is  ready  to  file 
suit  against  him  for  back  taxes  on  sales 
made  \mder  his  lease  with  the  government, 
acting  \mder  instructions  from  the  State 
Aviditor.  It  is  believed  that  the  State 
Auditor  is  not  familiar  with  the  facts 
in  this  particular  case  and  that  by  call- 
ing the  matter  to  his  attention  instructions 
should  be  issued  to  the  Prosecuting  Attorney 
of  St.  Louis  County  to  desist  from  filing 
suit* 

In  order  to  determine  this  matter  definitely 
we  would  thank  you  to  render  a formal  opinion 
in  the  matter  for  our  infoniatlon  and 
guidance.  Reference  is  made  to  a letter 
of  the  Solicitor  of  the  Veterans  Administration 
dated  August  12,  1937,  as  well  as  copy  of  a 
letter  of  the  Attorney  General,  State  of 
Tennessee,  involving  a similar  question, 
dated  November  3,  1937. 

We  are  enclosing  herewith  a copy  of  the 
lease  of  the  goveivunent  made  to  Mr.  Beaman 
for  your  information." 

Prom  your  letter  and  a copy  of  the  lease  from  the 
government  to  Beaman  accompanying  t'ne  letter,  it  appears 
that  the  state  auditor  is  attempting  to  require  Mr.  Beaman, 
who  operates  a concession  at  Jefferson  Barracks,  Missouri, 
to  collect  the  sales  tax  on  sales  of  tangible  personal  pro- 
perty as  provided  by  the  two  per  cent  Sales  Tax  Act  of  Missouri. 

Your  request  involves  the  question  of  the  authority 
of  the  State  of  Missouri  to  Impose  the  provisions  of  the  two 
per  cent  sales  tax  on  sales  of  tangible  personal  property 
made  on  the  premises  owned  by  the  United  States  idiich  have  been 
ceded  by  the  State  of  Missouri  to  the  federal  go  eminent,  and 
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especially  as  the  act  applies  to  sales  made  at  Jefferson 
Barracks,  Missouri.  By  an  act  of  the  Missouri  Leglslatuz*e 
in  1892  (Laws  of  Missouri,  1892,  ijctra  Session,  page  16) 
the  State  of  Missouri  ceded  to  the  United  States  the  pro- 
perties now  known  as  Jefferson  Barracks,  which  act  Is  as 
follov/Bi 


"Section  1.  That  exclusive  Jurisdiction 
be,  and  the  same  is  hereby,  ceded  to  the 
United  States  over  and  within  all  the 
territory  owned  by  the  United  States  and 
included  within  the  limits  of  the  military 
post  and  reservation  of  Jefferson  i3arz*acks, 
in  St.  Louis  county,  this  state;  saving, 
however,  to  the  said  state  the  ri^t  to 
serve  civil  or  criminal  process  within 
said  reservation  in  suits  or  prosecutions 
for  or  on  aocoxmt  of  rights  aoquliad, 
obligations  incurred,  or  crimes  committed 
in  said  state  outside  of  said  cession  and 
reservation;  and  saving  further  to  said 
state  the  right  to  tax  and  regulate  rail- 
road, bridge,  and  other  corporations, 
their  franchises  and  property  on  said 
reservation.  In  the  event,  or  whenever 
Jefferson  Barracks  shall  cease  to  be  used 
by  the  federal  government  as  a military  ' 
post,  the  Jtirisdlction  ceded  herein  shall 
revert  to  the  state  of  Missouri." 

By  virtue  of  the  provisions  of  the  17th  clause  of 
Section  8,  Article  I of  the  Constitution  of  the  United  States, 
congress  is  given  exclusive  Jurisdiction  over  Jefferson 
Bari*aoks,  which  clause  is  as  follows t 

"Hio  Congress  shall  have  power  * * To 
exercise  exclusive  legislation,  in  all 
oases  whatsoever,  over  such  district 
(not  exceedln^j  tan  mil's  square)  as  may, 
by  cession  of  particular  States,  and  the 
acceptance  of  Con^^ross,  become  the  seat 
of  govorxunent  of  the  United  States,  and 
to  execute  like  authority  over  all  places 
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purchased  hy  the  consent  of  the  legis- 
lature of  the  State  in  ahich  the  sane 
shall  be,  for  the  erection  of  forte, 
magaxines,  arsenals,  dock  yards,  and 
other  needful  buildings  * »." 

Section  11072,  at  page  291,  Laws  of  Missouri,  1935 
provides  as  follows: 

"The  consent  of  the  State  of  Missouri 
is  hereby  given  in  accordance  with  the 
seventeenth  clause,  eighth  section  of 
the  first  article  of  the  Constitution 
of  the  United  States  to  the  acquisition 
by  the  United  States  by  purchase  or 
grant  of  any  land  in  this  State  idiich 
has  been  or  may  hereafter  be  acquired, 
for  the  purpose  of  establishing  and 
maintaining  postoffices,  internal  revenus 
and  other  goveznment  offices,  hospitals, 
sanatorivuns,  fish  hatclieriea,  game  and 
bird  preserves  and  land  for  reforestation, 
recreational  and  agricultviral  uses.* 

Section  11073,  R.S.  Mo.  1929,  provides  as  follows: 

"The  Jurisdiction  of  the  state  of 
Missouri  in  and  over  all  such  land 
purchased  or  acquired  as  provided  in 
section  11072  is  hereby  granted  and 
ceded  to  the  United  States  so  long  as 
the  United  States  shall  own  said  land: 

Provided,  that  tliere  is  hereby  reserved 
to  the  scats  of  Missouri,  unimpaired, 
full  authority  to  serve  and  execute  all 
process,  civil  and  criminal,  issued 
under  the  authority  of  tlie  state  within 
such  lands  or  the  luildings  thereon.* 

By  said  Sections  11072  and  11073,  supra,  and  the  act 
of  the  legislature  of  1892,  the  State  of  Missouri  has  consented 
to  the  United  States  acquiring  Jefferson  Barracks  and  has 
granted  and  ceded  to  the  United  States  Jurisdiction  over  said 
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lands  aavin^i;,  however,  to  the  said  state  the  ri^^t  to  serve, 
civil  or  criminal,  process  within  aaid  reservation  in  suits 
or  prosecutions  for  or  on  account  of  rights  acquired, 
obligations  Incurred,  or  crimes  committed  in  said  state 
outside  of  said  session  and  reservation. 

In  the  case  of  United  States  v.  Unzeuta,  74  Law. 

Ed.,  761,  the  Court  saldt 

"liVhen  the  United  States  acquires 
title  to  lands  idiioh  ax^e  purchased 
by  the  consent  of  the  legislature 
of  the  state  within  idilch  they  are 
situated,  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards,  axui 
other  needful  buildings,  the  Fodercl 
Jurisdiction  is  exclusive  of  all 
state  authority." 

And  at  page  766  of  the  same  case,  the  Court  further 

saldt 

"If  the  consent  of  the  state,  in  p\ir- 
suance  of  the  constitutional  provision 
in  question,  be  actually  gi  en,  it  is 
apparent  from  the  terms  of  the  Consti- 
tution that  the  state  may  not  impose 
conditions  inconsistent  with  exclusive 
jurisdiction  in  the  national  government. ">»  * 

The  imposition  by  the  State  of  Missouri  of  the  pro- 
visions of  the  Sales  Tax  Act  on  transactions  within  Jefferson 
Barracks  would  be  inconsistent  with  the  exclusive  jurisdiction 
ceded  by  the  State  of  Mlsaourl  and  acquired  by  the  national 
government. 

From  an  examination  of  the  lease  which  accompanied 
your  request  made  by  the  government  to  the  operator  of  the 
concession  at  Jefferson  Barracks,  it  is  quite  evident 
that  the  government  has  Intended  to  retain  all  jurisdiction 
over  its  properties  at  said  reservation  ^Ich  was  ceded 
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to  It  by  the  State  of  UlsiLOurl  In  1892. 


CONCLUSION 


In  view  of  the  foregoing,  this  office  la  of  the 
opinion  that  the  State  of  Miasourl  does  not  have  auoh 
Jurisdiction  over  the  United  States  properties  designated 
as  Jefferson  Barracks,  Missouri,  as  will  authorise  It  to 
Impose  tlie  provisions  of  the  Missouri  Sales  Tax  Act  on 
any  sale  of  tangible  personal  property  made  at  or  on 
said  premises. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attomey  General 


APPROVED: 


J.  E.  imoi? 

(Acting)  Attorney  General 


TWBiDA 


COUNTT  CIj1;RK3)  Clerk  not  entitled  to  charge  fee  for  certifying 

) under  seal  document  not  required  by  statute  to  be  cer- 
FEES  ) tified.  Clerk  receives  no  compensation  for  making 

"personal  delinquent  list**  into  **back  tax  book". 


l^y  6,  1938 


Lr.  Joseph  C.  Crain 
Attorney  at  Law 
Ozark,  Missovirl 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
/iprll  18,  1936,  in  whioii  you  request  an  opinion  on  the  le- 
gality and  correctness  of  certain  fees,  charged  us  fees 
earned  by  the  county  clerk  of  Christian  County  in  1935  and 
1936.  The  fees  in  question  are  set  out  in  your  letter  as 
follows : 


"1.  To  certifying  under  seal  ^.p- 
portionment  of  8tate  aid  to  Clerks  of 
the  various  school  districts,  as  au- 
thorized by  aeos.  9257  and  11761,  K.S. 
1929,  and  charged  to  the  County  as 
fees  earned,  for  each  Certificate  and 
oeal  .50^ 

"2.  To  certifying  under  seal  i^p- 
portionment  of  County  and  Twp.  interest 
to  Clerks  of  the  various  school  dis- 
tricts, as  authorized  by  ;jeos.  9257  and 
11761,  R.3.  1929,  and  charged  to  the 
Co\inty  as  fees  earned,  for  each  Certif- 
icate and  oeal  .50^ 

"3.  To  certifying  under  seal  Ap- 
portionment of  Private  oar  tax,  to 
Clerks  of  the  various  school  districts, 
as  authorized  by  Jecs.  9257  and  11781, 
R.S.  1929,  and  charged  to  the  County  as 
fees  earned,  for  each  Certificate  and 
oeal  .60^ 

"4.  To  certifying  under  seal  Apportlon- 
loent  of  Foreign  Insurance  looney  and  Rail- 
road Tax  money,  to  Clerks  of  the  various 
school  districts,  us  authorized  by 
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beos.  9257  and  11781,  R.b.  1929,  and 
charged  to  the  County  as  fees  earned, 
for  each  Certificate  and  oeal  .50^ 

"5.  To  certifying  ux^er  seal  Valu- 
ations of  the  Tarlous  school  districts, 
to  the  Clerks  of  school  districts,  as 
authorized  by  bees.  10150  and  11781, 

H.b.  1929,  and  charged  to  the  County 
as  fees  earned,  for  each  Certificate 
and  beal  .50^ 

**6.  Authenticating  under  seal. 

Treasurer's  report  to  Clerks  of  the 
▼arlous  school  districts,  as. author- 
ized by  oecs.  9267  and  11781,  R.b, 

1929,  and  charged  to  the  County  as 
fees  earned,  for  each  Certificate  and 
beal  ,60^ 

"7.  Ivlaklng  the  'Personal  Back  Tax' 

Book'  as  required  by  Sec.  9945,  1933 
session  x^cts,  page  426,  and  bees* 

9943  and  9948,  H.b.  1929,  and  charged 
to  the  County,  as  fees  earned  Cii  .lOf^ 
per  naoB  or  list." 

The  statutes  under  which  the  clerk  claims  his  fees 
in  the  first  six  of  the  abore  items  is  bection  11781,  R.b. 
Missouri,  1929,  which  is  in  part  as  follows: 

"The  clerks  of  the  county  courts,  re- 
aps ctlvely,  shall  be  allowed  fees  for 

their  serTices  as  follows:  ♦ ♦ ♦ 

til  m m * * * * * * * 

for  eyery  certificate  and  seel  not 
hereinbefore  proTided  for  .50$^.** 

In  State  ex  rel.  t.  Brown,  146  Mo.  401,  406,  a lead- 
ing case  on  the  right  of  officers  to  claim  fees,  it  is  said: 

"It  is  well  settled  that  no  officer  is 
entitled  to  fees  of  any  kind  unless  pro- 
Tided for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  the 
same  loust  be  strictly  construed.  State 
ex  rel.  t.  V^offord,  116  Mo.  220;  Shed  t. 
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Railroad,  67  iio,  667;  Qaiamon  t. 

Lafayette  Co«,  76  to.  675.  In  the  case 
last  olted  it  la  ealdt  *The  right  of  a 
public  officer  to  fees  la  derived  from 
the  statute.  He  la  entitled  to  no  fees 
for  servloea  he  omy  perform,  as  such 
officer,  unless  the  statute  gives  It. 

V.hen  the  statute  falls  to  provide  a fee 
for  services  he  is  required  to  perform 
as  a public  officer,  he  has  no  claim 
upon  the  state  for  compensation  for  such 
services.*  V/llllams  v.  Charlton  Co.,  85 
to.  545." 

Another  case  vdxich  we  think  bears  on  this  question 
Is  Ford  V.  tone as  City,  St.  Joseph  and  Council  Bluffs  Ry. 
Co.JI  29  to.  App.  616.  In  this  case,  the  clerk  of  a circuit 
oouft  In  this  state  had  charged  a fee  for  preserving  the 
oath,  In  the  form  of  an  affidavit,  of  witnesses  before  a 
grand  Jury  when  the  witnesses  claimed  their  fees  and  mile- 
age. The  clerk  was  required  to  swear  the  witness  to  the 
truth  of  the  facts  contained  In  the  entry  made  by  the  clerk 
of  these  fees  and  the  mileage  olalnsd  by  the  witness.  The 
statute  under  which  the  clerk  claimed  his  fee  was  one  which 
provided  a fee  of  fifteen  cents  "for  certificate  to  affi- 
davit" . 


The  coxirt  points  out  In  this  case  that  the  clerk 
was  only  required  to  swear  the  witness  to  the  truth  of  his 
statement  and  was  not  required  to  preserve  the  oath  In  the 
form  of  an  affidavit  and  for  this  reason  was  not  entitled 
to  this  fee. 

Hlth  the  principles  of  the  above  cases  In  mind,  let 
us  see  If  the  county  clerk  Is  required  by  statute  to  certify 
under  his  seal  the  papers  prepared,  as  mentioned  in  the  first 
six  of  the  above  charges. 

The  first  four  of  said  charges  deals  with  the  ap- 
portionment of  state  aid,  ooxinty  and  township  Interest, 
private  oar  tax,  foreign  Insurance  and  railroad  tax  money 
to  the  clerks  of  the  various  school  districts  of  the  county 
as  authorized  by  Section  9257,  K.S.  klssoxirl,  1929.  This 
section  provides  that  the  county  clerk  "shall  Immediately 
after  making  such  apportlonxosnt  enter  the  same  In  a book  to 
be  kept  for  that  purpose,  and  shall  furnish  the  district 
clerks,  and  those  of  cities  and  villages,  as  the  case  may 
be,  each  a copy  of  said  apportionment".  Nothing  Is  said  re- 
quiring this  copy  to  be  certified  under  seal  by  the  county 
clerk. 
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The  fifth  charge  deals  with  the  valuations  of  the 
various  school  dlstMcts  and  the  county  clerks'  duties  in 
respect  thereto  under  Section  10150,  R.S.  Missouri,  1929^ 

This  section  provides  that  the  county  clerk  "shall  on  or 
before  the  third  l.k)nday  in  April  each  year  oerti^  to  the 
county  court,  the  city  council,  school  boards  and  all  other 
bodies  >K  the  aggregate  aiuounts  of  the  real  and  per- 

sonal property  axid  the  valuations  thereof  in  the  respective 
subdivision".  Further,  this  section,  in  speaking  of  this 
valitatlon,  calls  it  a "certificate". 

The  sixth  charge  deals  with  the  report  made  by  the 
county  or  township  treasurer  to  the  clerk  of  eaeh  school  dis- 
trict in  the  county  or  township.  This  report  is  to  show  the 
actual  cash  on  hand  to  the  credit  of  each  district's  funds. 
The  report  must  be  jointly  sigiwd  by  the  treasurer  and  county 
clerk.  The  authority  for  this  is  found  in  .section  9267,  R.S. 
Missouri,  1929,  which  is  in  part  as  follov/s: 

"The  said  county  or  township  treasurer 
shall,  on  the  25th  day  of  I^oh  and 
the  first  r'onday  in  October  of  each 
year,  deliver  or  zuiil  to  the  clerk  of 
each  school  district  in  the  county  or 
township  an  accurate  tmd  detailed 
statement,  showing  the  actual  amount 
of  cash  on  hand  to  the  credit  of  each 
of  the  district  funds;  and  the  state- 
ment made  in  October,  as  herein  pro- 
vided, shall  show  the  amount  of  cash 
on  hand  on  the  day  of  the  approval  of 
the  last  settlement  made  by  the  said 
treasurer  with  the  county  court,  and 
shall  be  jointly  made  and  signed  by  the 
said  county  treasurer  and  clerk  of  the 
county  court,  and  shall  be  a full  ex- 
hibit, showing  the  amount  of  public 
money,  railroad  tuxes,  and  all  other 
moneys  on  hand  or  due  the  district  by 
taxation,  the  levies  made,  the  assessed 
valuation  of  each  of  said  districts  for 
the  year,  and  the  balance  on  hand  to 
the  credit  of  each  district  fund." 

Nothing  is  said  in  this  section  requiring  said  report  to  be 
authenticated  and  certified  under  seal  by  the  county  clerk. 

With  reference  to  the  fifth  charge,  we  find  that  Funk 
and  V.agnalls  New  Standard  Dictionary  defines  "certify"  os 
meaning:  "to  give  certain  knowledge  or  information;  make 
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OYldent;  vouch  for  the  truth  of;  attest;  make  a declaration 
in  exiting,  under  hand,  or  hand  and  seal". 

The  term  ** certificate*  is  defined  there  as  xaeaning: 

"a  writing  so  signed  and  authenticated  as  to  be  legal  eTicence*. 

It  seams  reasonable  that  when  the  legislature  used  the 
terms  "certify*  and  "certificate*  in  describing  the  thing  to 
be  done  by  the  county  clerk,  and  the  valuation  that  the  clerk 
prepares,  they  meant  that  said  valuation  was  to  be  authenti- 
cated under  the  seal  of  the  county  clerk. 

Only  the  fifth  of  the  first  six  charges  above  is 
worded  in  this  manner  and  under  the  authority  of  btate  ex  rel, 

V.  Brown  and  the  Jord  case,  supra,  the  clerk,  not  being  re- 
quired to  certify  xmder  his  seal  the  items* in  the  first, 
second,  third,  fourth  and  sixth  charges  above,  is  not  en- 
titled to  charge  and  collect  a fee  if  he  does  so  certify  and 
authenticate  with  his  seal. 

The  seventh  charge  deals  with  the  making  of  the 
"Personal  Back  Tax  Books"  by  the  county  clerk,  and  his  coxa- 
pensation  therefor,  V/e  do  not  fli^  where  the  statute  you 
iuftntion  provides  for  a "personal  back  tax  book",  but  rather, 
beotion  9943,  R,b«  Missouri,  1929,  speaks  of  this  as  the 
"back  tax  book".  This  section  provides  that  "The  clerk  of  the 
county  court  shall  file  the  said  list  in  his  office,  (the  list 
is  the  one  mentioned  in  bection  9942,  R,S.  Missouri,  1929)  and 
within  ten  days  thereafter  make  the  same  into  a *baok  tax  book% 
as  contemplated  by  ejection  9946,  under  the  seal  of  the  court", 
bection  9942,  R,S,  Missouri,  1929,  refers  to  these  lists  as 
follows:  "at  the  term  of  the  county  court  at  which  the  several 
delinouent  lists  are  required  by  law  to  be  returned  and  certi- 
fied," 


The  "several  delinquent  lists"  mentioned  are  those 
under  weetion  9936,  R,S.  Missouri,  1929,  described  as  the  "per- 
sonal delinquent  list",  the  "land  delinquent  list"  and  the 
"delinquent  list  of  officers",  V.e  are  only  concerned  with  the 
first  two  here.  These  are  the  lists  filed  in  the  office  of 
the  county  clerk  as  provided  in  bection  9943,  supra.  However, 
it  is  only  the  "personal  delinquent  list"  which  the  county 
clerk  makes  into  the  "back  tax  book",  v;e  say  this  because 
bection  9945,  Laws  of  1933,  page  425,  provides:  "Hereafter 
as  often  as  any  delinquent  tax  list  or  tax  bill  shall  be  re-  • 
celved  by  the  county  court  * * * from  collectors  at  their  annual 
settlements,  the  same,  except  as  to  ^e  dslinnuent  lan^,  shall 
be  made  by  the  county  clerk  ^ '^^'HTnio  a 'back  tax  book*  con- 
taining the  same  facts  and  in  the  same  form  as  provided  in 
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Section  9948  and  9952**.  The  '^delinquent  land  list"  is  to 
"be  entered  of  record  in  the  county  collector’s  office  by 
the  collector  * in  counties'*. 

The  compensation  of  the  county  clerk  for  making  the 
'*baok  tax  book**  is  based  on  the  tracts  of  land,  city  or  tovm 
lots  entered  in  his  book  and  the  book  prepared  by  the  county 
clerk  only  contains  the  personal  delinquent  list.  Thus, 
there  Is  no  coiqpensation  proTided  for  the  county  clerk  for 
making  the  personal  delinquent  list  into  a back  tax  book.  The 
fee  to  ^ich  the  county  clerk  is  entitled  for  his  services  in 
connection  with  the  delinquent  land  list  is  found  in  Section 
9945,  Laws  of  1933,  page  426,  which  provides  that,  "the  clerk 
for  comparing  and  authenticating  such  record  of  the  delinquent 
list  of  land  and  lots  as  made  by  the  collector  shall  receive 
five  cents  per  tract,  city  or  town  lot".  The  record  here 
mentioned  is  the  delinquent  land  list  "entered  of  record  in 
the  cotmty  collector's  office  by  the  collector  in  countlesf. 

CONCLUSlOH 

Therefore,  it  is  our  opinion  that  the  county  clerk 
is  not  entitled  to  charge  a fee  of  fifty  cents  for  affixing 
his  certificate  and  seal  to  the  apportionment  made  by  him, 
of  state  aid,  county  and  township  interest,  private  oar  tax, 
foreign  insurance  and’  railroad  tax  money  to  the  clerks  of  the 
various  school  districts;  that  the  county  clerk  is  not  en- 
titled to  a fee  of  fifty  cents  for  affixing  his  certificate 
and  seal  to  the  rexwrt  made  Jointly  by  him  and  the  treasurer 
of  the  cash  on  hand  to  the  credit  of  each  district's  funds; 
that  the  county  clerk  is  entitled  to  charge  and  collect  a 
fee  of  fifty  cents  for  certifying  under  his  seal  the  valiaation 
of  the  various  school  districts  to  the  clerks  thereof;  that 
the  county  clerk  is  not  entitled  to  charge  and  collect  a fee 
for  making  the  "personal  delinquent  list"  into  a "back  tax 
book",  but  is  entitled  to  a fee  of  five  cents  per  tract,  city 
or  town  lot  for  authenticating  the  record  of  the  "delinquent 
land  list"  entered  of  record  in  the  collector's  office  by  the 
collector. 

KespectfuUy  submitted, 

TnUS  BURTON 

Assistant  Attorney  Qeneral 

APPRO ViiiD  By: 


J.E.  l^AtLOR 

(noting)  Attorney  GSeneral 
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CORONER’S  INQUEST: 


Jury  must  be  summoned  by  constable  in  the 
township  where  the  body  is  found,  unless 
constable  is  unable  to  perform  the  duty* 


August  13,  1958 


Honorable  Brevator  R.  Creech 
Prosecuting  Attorney 
Troy,  N.issourl 


FILED 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  July  9,  1936,  which  is  as 
follows  i 


**I  wish  that  your  office  would  gire  me 
an  opinion  on  Section  11612,  R.  S. 
iiissouri  on  this  situation: 

"On  several  Instances  in  this  eotinty 
the  coroner  has,  under  Section  11612, 
made  out  his  ¥rarrant  directed  to  the 
sheriff  of  Lincoln  County,  Lo. , to 
summons  a Jury  of  six  good  and  lawful 
men  to  appear  before  the  coroner  and 
hear  the  evidence  and  view  the  body; 
and  it  is  contended  by  the  constable 
that  it  is  mandatory  that  the  coroner 
direct  the  warrant,  in  each  instance, 
to  him  when  he  is  present  in  the  town- 
ship. (2)  There  have  been  instances 
when  the  bodies  have  been  removed  from 
the  scene  and  taken  to  an  undertakers 
establishment  in  a distant  township, 
and  the  inquest  held  where  the  body  lay 
at  the  undertaker’s  office.  Is  this 
permissible  under  the  statutes? 

"(3)  Is  it  mandatory  that  the  coroner 
must  seek  out  and  get  the  constable 
even  though  he  lives  quite  a distance 
from  where  the  body  was,  when  the  sheriff 
and  other  householders  are  present  whom 
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ha  could  isuadlatalx  call  upon  and 
dallTer  the  stumons  as  is  proTidad  under 
Sac.  116£5f  In  other  words,  are  these 
sections  aandatory  on  the  coroner? 

**(4)  If  It  Is  ruled  by  your  department 
that  inaction  1181£  is  a mandatory  section, 
then  should  the  constable  and  sheriff 
who  hare  collected  fees  from  summoning 
juries  out  of  their  tonnshlp  be  reciulred 
to  turn  said  fees  so  collected  ower  to 
the  constable  of  the  to\vnship  where  the 
body  was  found?** 

Under  the  general  law,  the  sheriff  of  the  county  has 
statewide  jurisdiction  on  the  service  of  certain  processes, 
and  the  constable  has  general  jurisdiction  throughout  the 
county  which  contains  the  tovmshlp  In  which  he  Is  elected. 
Section  11753,  R.  S.  Ko.  19£9,  reads  as  follows: 

**Con8tables  aay  serre  warrants,  writs 
of  attachments,  subpoenas  and  all  other 
process,  both  civil  and  criminal,  and 
exercise  all  other  authority  conferred 
upon  them  by  law  through  their  respective 
counties." 

The  above  section  la  the  general  jurisdiction  of 
the  constable  for  the  service  of  all  writs  and  processes. 

Under  this  section  the  constable  Is  limited  to  the  summoning 
of  coroner's  juries  In  the  township  In  which  he  Is  elected 
and  the  body  Involved  In  the  Inquest  has  been  found. 

Section  11612,  R.  S.  l.o.  1929,  In  regard  to  the  summon 
Ing  of  a coroner's  jury,  reads  as  follows: 

"Rvery  coroner,  so  soon  as  he  shall  be 
notified  of  the  dead  body  of  any  person, 
supposed  to  have  come  to  his  death  by 
violence  or  casualty,  being  found  within 
his  county,  shall  make  out  his  warrant, 
directed  to  the  constable  of  the  town* 
ship  where  the  dead  body  Is  found,  re- 
quiring forthwith  to  suoBuon  a jury 
of  six  good  and  lawful  men,  householders 
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of  the  same  to'/mship,  to  appear  before 
such  coroner,  at  the  time  and  place 
In  his  warrant  expressed,  and  to  in- 
Q.uire,  upon  a Tiew  of  the  body  of  the 
person  there  Ijing  dead,  how  and  bj 
whom  he  came  to  his  death," 

Zt  has  always  been  the  rule  that  where  a general 
jurisdiction  is  conferred  upon  a certain  officer  and  also 
a special  jurisdiction  has  been  conferred  upon  a certain 
offieer,  the  special  law  applies  in  preference  to  the  general 
law.  In  the  case  of  State  t.  Brown,  58  S.  V.  (2d)  55,  1,  o. 
59,  the  court  held  as  follows: 

I 

"It  will  be  obserred  that  section 
4556,  except  the  last  prcriso  which 
is  not  pertinent  to  the  matter  here  in 
controrersy,  relates  to  corporations  in 
general,  while  section  5613  relates 
only  to  a particular  class  of  corpora- 
tions, to  wit,  building  and  loan 
associations.  In  such  case  the  rule 
applicable  is  that  'where  there  is  one 
statute  dealing  with  a subject  in 
general  and  conprehensiTe  terms  and 
another  dealing  with  a part  of  the 
same  subject  in  a more  minute  and 
definite  way,  the  two  should  be  read 
together  and  harmonized,  if  possible, 
with  a Tiew  to  giring  effect  to  a con- 
sistent legislatiTS  policy;  but  to  the 
extent  of  any  necessary  repugnancy  be- 
tween thm,  the  special  will  prcTail  orer 
the  general  statute." 

In  construing  the  intention  of  the  Legislature,  one 
must  read  sections  .covering  the  same  or  similar  matter  in 
order  to  determine  the  intention  of  the  passage  of  any  sec- 
tion of  the  statute.  Section  11756,  supra,  is  the  general 
law  and  Section  11612  is  the  special  law  in  reference  to 
the  summoning  of  a coroner's  jury.  It  will  be  noticed  that 
in  Section  11612  it  provides  that  the  coroner  shall  make 
out  his  warrant,  directed  to  the  constable  of  the  township 
where  the  dead  body  is  found.  It  also  requires  that  he 
summon  a jury  of  six  men  from  the  syne  towpehi^p.  This  sec- 
tion, being  a special  section  limiting  the  genereil  section 
as  to  the  summoning  of  a coroner's  jury  by  the  constable. 
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■ust  be  construed  to  mean  that  onl7  the  constable  shall 
summon  the  coroner's  Jurj. 

59  C.  page  961,  in  reference  to  the  construc- 
tion of  a statute,  states  as  follows: 

"In  construing  a statute  to  glre 
effect  to  the  intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  must  be  kept  in  mind,  and 
such  construction  placed  ui>on  it  as 
will,  if  possible,  effect  its  pur- 
pose, and  render  it  ralid,  eren 
thou^  it  be  somewhat  indefinite.  To 
this  end  it  should  be  giran  a reason- 
able or  liberal  construction;  aid  if 
susceptible  of  more  than  one  construc- 
tion, it  must  be  giTcn  that  which  will 
best  effect  its  purpose  rather  than 
one  which  would  defeat  it,  eren  though 
such  construction  is  not  within  the 
strict  literal  interpretation  of  the 
statute,  and  eren  though  both  are 
equeillj  reasonable.  Where  there  is  no 
Talid  reason  for  one  of  two  construc- 
tions, the  one  for  which  there  is  no 
reason  should  not  be  adopted.  The 
legislature  cannot  be  held  to  hare  in- 
tended something  bejond  its  authoritj 
in  order  to  (qualify  the  language  it 
has  used."  (Citing  Bets  t.  Columbia 
Telephone  Co.,  (App. ) S4  S.  V.  (£d)  2£4. 

Section  11612,  supra,  does  not  mention  the  sheriff, 
but  only  the  constable.  This  section  is  also  limited  further 
by  Section  11625,  R.  S.  ho.  1929,  which  reads  as  follows: 

"If  the  constable  of  the  proper  town- 
ship is  unable  to  execute  the  duties 
required  by  this  chapter,  the  officer 
taking  the  inquest  may  direct  his 
warrant  to  any  householder  of  the  county, 
who  shall  perform  the  duties  of  constable, 
be  subject  to  the  seme  penalties,  and  en- 
titled to  the  same  fees." 


( 
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It  will  be  noticed  that  this  section  does  not  set 
out  that  the  sheriff  shall  summon  the  Jury  where  the 
constable  Is  unable  to  execute  his  duties.  Under  both 
Beet ions  1161£  and  11625  it  is  mandatory  that  either  the 
constable  of  the  township  where  the  body  is  found  shall 
summon  a Jury  fxrom  the  township,  or  else  the  duties  shall 
be  performed  by  any  householder  of  the  county.  Section 
11625  does  not  limit  the  appointment  of  the  householder 
to  any  particular  township,  cut  only  prescribes  that  the 
householder  be  a resident  of  the  county  and  not  of  the 
township  where  the  body  was  found. 

In  your  request  you  Inquire  whether  or  not  the 
constable  and  sheriff  who  hare  collected  fees  frcn  summon- 
ing Juries  out  of  their  township  are  required  to  turn  these 
fees  so  collected  ower  to  the  constable  of  the  township 
where  the  body  was  found.  In  answering  this  Inquiry,  as 
set  out  under  the  above  authorities,  one  must  take  into 
consideration  the  fact  that  In  order  that  an  officer  should 
collect  fees  for  the  performance  of  his  duties.  It  would  be 
necessary  that  he  put  his  finger  on  the  statute  authorizing 
their  taxation.  In  the  case  of  Ring  Faint  k,  Glass  Co. , 

46  ho.  App.  1.  0.  377,  the  court  said; 

"It  may  be  stated  that  the  entire 
subject  of  costa.  In  both  civil  and 
criminal  cases,  la  a matter  of  statu- 
tory enactment;  that  all  such  statutes 
must  be  strictly  construed,  and  that 
the  officer  or  other  person  claiming 
costa,  which  are  contested,  must  be 
able  to  put  his  finger  on  the  statute 
authorizing  their  taxation." 

In  other  words,  such  statutes  are  strictly  construed 
in  reference  to  the  payment  of  fees  and  costs. 

Under  Section  11612,  supra,  the  only  one  entitled 
to  payment  of  fees  for  the  summohing  of  a coroner *s  Jury 
Is  the  constable  In  the  township  where  the  body  Involved 
in  the  inquest  was  found.  It  would  be  unlawfiil,  under  the 
above  authorities,  to  remove  the  body  to  a different  town- 
ship and  hold  an  Inquest  before  a Jury  summoned  by  the 
constable  of  another  township. 
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As  to  the  suomoniug  of  a coroner's  jury  by  the 
sheriff,  it  would  be  unlawful  for  his  susunonlng  the  jury 
as  6U1  official,  but  in  case  the  constable  is  not  ayailable 
the  coroner  may  in  his  official  capacity  appoint  the 
sheriff  as  a householder  of  the  county. 

Any  fees  obtained  by  the  constable  of  emother 
township  or  the  sheriff  of  the  county  in  the  unlawful 
summoning  of  a coroner's  Jury  would  not  be  returnable  to 
the  constable  in  the  township  where  the  inquest  should 
lawfully  be  held  for  the  reason  that  the  constable  had  not 
performed  any  duties  in  the  summoning  of  the  coroner's  Jury, 
but  the  constable  or  sheriff  who  unlawfully  assiined  the 
duties  of  the  proper  constable  for  the  suimoning  of  the 
coroner's  Jury  would  be  subject  to  suit  by  the  county  court 
for  the  return  of  the  fees  to  the  county  treasurer. 


0QNCLP3IQN 


In  Tlew  of  the  abore  authorities,  it  is  the 
opinion  of  this  department  that  Section  11612,  H.  S.  Vo^ 

1929,  should  be  oonstrtied  as  mandatory;  that  the  coroner 
should  direct  his  warrant  for  the  sumn:oning  of  a coroner's 
Jury  to  the  constable  in  the  township  where  the  body  in- 
Tolred  in  the  inquest  is  found.  This  section  must  be 
followed  unless  the  constable  is  not  available.  In  which 
case  the  coroner  shall  direct  his  v/arrant  for  the  summon- 
ing of  the  coroner's  Jury  to  any  householder  £f  the  county. 

It  is  also  the  opinion  of  this  department  that 
under  the  above  authorities,  no  body  should  be  removed  from 
the  township  where  it  Is  found  for  the  purpose  of  a coroner's 
inquest.  If  the  coroner  Is  unable  to  find  the  constable, 
then  he  may  appoint  the  sheriff  or  any  other  officer  in  the 
capacity  of  a householder  for  the  summoning  of  a coroner's 

Jury. 


It  is  further  the  opinion  of  this  department  that 
any  fees  collected  by  constables  or  sheriffs  vdio  have  un- 
lawfully summoned  a coroner's  Jury  cannot  be  returned  to 
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tha  constabla  of  the  tovmship  whera  the  body  was  fooad 
and  who  should  lawfully  hare  aumniOned  the  coroner jury, 
but  that  the  county  court,  by  proper  proceeding,  nay  collect 
the  fees  that  the  constable  or  sheriff  obtained  in  an  un- 
lawful aunnoning  of  a ^ury  for  a coroner's  inquest. 


Respectfully  submitted 


W.  J.  BOKKii. 

Assistant  Attorney  General 


AFIROTRD} 
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(Acting)  Attorney  General 
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BOARD  OF  State  Veterinarian  may  make  rules 

• V and  regulations  for  the  prevention  of 

spreading  of  contagious  and  infectious 
diseases  among  cattle,  horses  and  hogs. 


September  21,  1938 


Dr.  H.  K.  Curry 
State  Veterinarian 
Jefferson  City,  Missouri 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  r8q.uest 
for  an  opinion  under  date  of  September  17,  1938,  which 
la  as  follows: 

am  taking  the  liberty  of  referring 
to  you  correspondence  from  Prosecuting 
Attorney  Pred  C.  Bollow  of  Shelbina, 
Missouri,  concerning  the  practice  of 
transporting  dead  animals  over  our 
highways  to  rendering  plants,  within 
and  outside  of  the  State  of  Liissouri. 

We  have  also  had  a telephone  oonversao 
tion  with  Mr.  George  M.  Davis,  Prosecute 
ing  Attorney  of  Macon  County,  concerning 
this  practice. 

"Is  there  any  authority  in  the  law  ;vhich 
gives  the  State  Veterinarian  power  to 
interfere  with  or  stop  such  movements 
or  to  prevent  the  movement  of  dead 
animals  from  farms  to  rendering  plants? 

Does  any  other  officer  have  such  authority? 

"Our  attention  has  been  directed  to  the 
following  sections:  Section  4339  of 
Article  8,  Miscellaneous  Offenses,  and 
Section  4439  of  the  same  article,  Volume  1, 
Revised  Statutes  of  Mi'souri,  1929,  also 
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Sections  12,784,  12,788,  aud  12,787 
of  .urtiole  4,  and  Section  12,819  of 
Article  8,  Volume  2,  HoTlsed  Statutes 
of  liissouri,  1929. 

"The  farcers  of  this  State  have  recently 
lost  a good  many  horses  and  mules  as  a 
result  of  the  recent  widespread  outbreak 
of  Infectious  Equine  iiinoephaloniyelitis , 
commonly  known  as  Brain  Fever  or  Sleep- 
ing Sickness,  and,  naturally,  this  has 
resulted  in  an  increased  number  of  dead 
animals  being  haviled  over  the  publie 
highways  to  rendering  plants.  V.any 
citizens  have  complained  to  the  Prosecut- 
ing Attorney  of  various  Counties,  demand- 
ing that  something  be  done  to  stop  this 
trafficking  of  dead  animals. 

"kost  of  our  laws  prescribe  that  the 
fanner  shall  dispose  of  dead  animals  by 
burning  or  burying  them,  which  was  quite 
generally  practiced  years  ago;  but,  I am 
sorry  to  say  that  today  very  few  of  our 
farmers  dispose  of  dead  animals  on  their 
farm  in  this  manner,  since  many  send  them 
to  rendering  plants. 

"Section  12,526,  article  10,  referring  to 
horses  quarantined  on  acooxxnt  of  glanders 
or  dourlne  states  that  *the  carcass  or 
oeo^cassea  may  be  delivered  to  a desslcat- 
^ ng  or  rendering  plant  for  final  disposi- 
tion without  exposing  other  horses  or 
mules  to  the  disease.'  In  your  opinion, 
have  I,  as  Live  Stock  Sanitary  Official 
of  the  State  of  Missouri,  authority  under 
Section  12,526  to  control  the  Ruling  and 
transporting  over  the  public  highways  of 
carcasses  or  animals  that  have  died  of 
other  infectious  or  contagious  diseases?" 
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Section  9021,  R,  3.  Uo.  1929,  reads  as  follows: 

"The  said  board  of  health  shall  take 
cognizance  of  any  fatal  diseases 
which  may  be  prevalent ’apiongst  the 
domestic  animals  of  this  state,  and 
ascertain  the  nature  and  causes  of 
such  disease,  and  shall,  from  time  to 
time,  publish  the  result  of  their  in- 
vestigations, with  suggestions  for  the 
proper  treatment  of  such  animals  as 
may  be  affected,  and  the  remedy  or 
remedies  therefor." 

Under  Jeotion  1,  Session  Lav;s  of  1933,  page  166, 
the  old  State  Board  of  Agricultiire  was  abolished  in  the 
newly  created  Section  12348,  wherein  "the  Governor,  by 
and  with  the  advice  and  consent  of  the  oenate,  shall  ap- 
point a Commissioner  of  Agriculture,  who  shall  hold  hie 
office  for  a tens  of  four  yeeurs,  and  who  shall  he  in 
charge  of  the  State  Department  of  Agriculture,  which  is 
hereby  oreated." 

In  Section  12353  of  the  same  Session  Laws,  page 
166,  the  Legislature  said: 

♦ The  Commissioner  is  hereby 
clothed  with  ths  power  of  reasonable 
luaremtlne  in  relation  to  the  regulatory 
laws  of  the  State  Department  of  Agri- 
culture, and  it  is  further  provided 
that  the  power  of  iiuarantine  in  rela- 
tion to  livestock  diseases  shall  include 
poultry.  * * *’* 

Section  12519,  R.  3.  Wo.  1929,  states: 

"The  state  board  of  agriculture  of  the 
state  of  Missouri  shall  appoint  a 
veterinary  surgeon,  to  aid  and  assist 
in  developing  and  protecting  the  live 
stock  interests  of  the  state  of  Lls- 
souri.  ♦ * ♦ 
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The  State  Board  of  Health  and  the  State  Veterinarian 
are  empowered  by  statute  to  work  in  unison  as  to  the  safe- 
guard of  the  health  of  the  people  of  the  State  of  kissouri. 
Section  1£52£,  H.  S.  io.  1929,  reads  in  part  as  follows: 

"The  state  board  of  health  may  de- 
mand of  the  secretary  of  the  state 
board  of  agriculture,  through  their 
president  and  secretary,  the,  services 
of  the  state  veterinary  surgeon  to 
aid  them  in  the  inspection  of  such 
infectious  or  contagious  diseeses  as 
are  transmissible  to  the  human  family, 
and  in  examination  of  meats,  milk  and 
foods,  when,  in  the  Judgment  of  said 
state  board  of  health,  the  assistance 
of  this  officer  is  necessary." 

In  regard  to  the  situation  set  out  in  the  letter 
addressed  to  you  by  kr.  Paul  H.  Bebermeyer,  County  Extension 
Agent,  Sdina,  L.issouri,  in  which  he  refers  to  a depot  es- 
tablished for  the  deposit  of  dead  animals,  the  prosecuting 
attorney  could  bring  an  injunction  suit  in  the  name  of  the 
State  asking  for  the  abatement  of  the  nuisance. 

In  the  case  of  State  ex  x*el.  Lamm,  Proa.  ^tty.  t. 

City  of  Sedalia,  241  S.  W.  656,  an  injunction  suit  was 
brotight  by  the  prosecuting  attorney  in  the  name  of  the 
State  asking  for  the  abatement  of  a nuisance  which  is  very 
similar  to  the  nuisance  described  in  the  letter  by  kr.  Paul 
H.  Bebermeyer.  The  court  held  that  the  nuisance  could  be 
abated,  and  on  the  complaints  set  out  in  your  req.ue8t,  in 
which  the  truckers  are  hauling  dead  animals  over  the  high- 
way, an  injunction  could  be  brought  at  the  relation  of  the 
State  asking  for  the  abatement  of  such  nuisance,  which  would 
be  sufficient  to  stop  the  practice  described  in  your  re^iuest. 
In  the  above  case.  State  v.  City  of  Sedalia,  the  City  of 
Sedalia  had  entered  into  a contract  with  a private  individual 
for  the  hauling  of  dead  animals  to  the  outskirts  of  the  city 
where  they  were  allowed  to  remain  before  burial.  In  the 
petition  for  injunction  filed  in  said  suit , among  other 
things,  the  following  v.as  set  out: 

"But  the  plaintiff  alleges  that  the  de- 
fendants in  and  about  the  matters  afore- 


Dr.  H.  JS.  Curry 


-5- 


Sept.  81,.  1938 


said  have  been  guilty  of  such  gross 
negliganoa  and  want  of  cura  as  that 
said  animals  when  hauled  to  tha  place 
of  deposit  as  aforesaid  haye  been  per- 
mitted to  lie  on  the  ground  some  times 
two  or  three  days  at  a time.  That  many 
of  the  animals  would  be  skinned,  and 
after  the  skins  were  removed  from  the 
bodies  they  would  be  allowed  to  remain 
on  the  ground  unburied  for  long  periods 
of  time." 

Also  the  court  said  in  its  opinion,  1.  c.  657: 

'*V7e  are  unable  to  agree  with  the  learned 
trial  court  in  the  disposition  made  of 
the  demurrer.  The  petition  manifestly 
states  facts  which  show  that  both  the 
manner  and  place  in  and  at  which  the 
dead  animals  are  disposed  of  create  a 
public  nuisance.  ;?hit field  v.  Town  of 
Carrollton,  50  i'o.  App.  98,  103-104. 

"The  prosecuting  attorney  can  properly 
represent  the  public  in  the  bringing 
of  a suit  to  restrain  a public  nuisance 
within  his  jurisdiction,  for  he  has  powers 
analogous  to  those  exercised  by  the  Attorney 
General  of  i^ngland.  State  ex  rel.  v.  Lamb, 

237  Wo.  437,  451,  141  S.  W.  665.  A private 
person  cannot  maintain  injxinction  to  restrain 
a public  nuisance  unless  he  shows  a special 
injury  to  himself,  differing  in  kind  and 
not  merely  in  degree  from  the  general  injury 
to  the  public.  I High  on  Injunctions  (4th 
Sd. ) sec.  762;  Bothe  v.  Chicago,  etc*,  R, 

Co.,  181  Lo.  App.  720,  723.  164  S.  W.  709; 
Coombo  V.  Fuller  (Vo.  App.)  228  S.  W,  870. 

From  the  allegations  of  the  petition  there 
is  no  damage  suffered  by  an  individual  aside 
from  and  independent  of  the  injviry  to  the 
public.  Hence  it  could  not  be  maintained  by 
a' private  individual.  Cummings  Realty,  etc., 
Co.  V.  Dears,  208  Vo,  68,  106  S.  W,  496.  And 
a court  of  eq.\iity  has  jurisdiction  to  restrain 
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a public  nuisance  by  Injunction  at  the 
suit  of  the  state  or  some  proper  officer 
representing  the  state*  State  ex  ral* 

T.  Lamb,  supra;  State  ex  rel.  v.  Spring- 
field  Gas,  etc.  Co.  (ko.  App. ) 204  S.  KT. 

942. " 

The  court  in  holding  that  the  prosecuting  attorney 
may  bring  such  a proceeding,  said: 

'*The  state  can  maintain  an  action 
against  a onmicipal  corporation  and  the 
creators  of  a public  nuisance  through 
the  prosecuting  attorney,  its  public  law 
officer.  State  ax  rel.  y.  Vandalia, 

119  ko.  App.  406,  418,  94  S.  W.  1009. 

Under  the  oircumstancas  of  this  case 
there  is  no  more  reason  why  a city  cannot 
be  enjoined  for  creating  a public  nuisance 
than  any  other  corporation  or  person. 

Swunson  y.  Bradshaw  (Vo.  App. ) 187  S.  UT. 

266.  And  when  under  the  circumstances  herein 
set  out  it  creates  a public  nuisance  it  can 
be  dealt  with  the  same  as  any  individual, 
for  ’there  is  no  law  declaring  municipal 
corporations  infallible  or  that  their  de- 
mands are  incontestable.'  City  of  Hannibal 
V.  Richards,  82  Vo.  330,  337.  See,  also. 

High  on  InjvLnotions  (4th  Ed.)  sec.  810, 
and  Attorney  General  ex  rel.  v.  City  of 
Grand  Rapids,  175  Vich.  503,  534,  543, 

141  H.  W.  890,  50  L.  R.  a.  (h.S.)  473, 

Ann.  Gas.  1915A,  968." 

In  the  case  of  State  y.  Pearcy,  41  S.  W.  (2d)  403, 
1.  c.  409,  the  court  even  allowed  the  proceedings  to  be 
brought  by  a private  individual  on  a nuisance  that  was  in 
the  nature  of  a public  nuisance,  and  in  so  holding  said: 

"Counsel  for  relators  also  insist  that 
the  disposal  of  garbage  by  the  city  is  a 
governmental  function,  which  may  not  be  en- 
joined by  the  courts  at  the  s\iit  of  private 
persons,  citing  43  C.  J.  958,  959;  Behrmann 
V.  8t.  Louis,  273  Vo.  878,  201  3.  W.  547; 

State  ex  rel.  v.  Sedalia  (Vo.  App.)  241  S.W. 
656,  657;  and  Gibson  v.  Baton  Roxige,  161 
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La,  637,  109  So.  339,  47  A.L.R.  1151,  1152. 

With  the  exception  of  the  Louisiana  case, 
which  apparently  departs  from  the  general 
rule,  these  authorities  do  not  support  the 
proposition  here  advanced.  In  43  C,  J,, 
sec,  1735,  pp,  958  and  959,  the  prevailing 
doctrine  is  thus  stated:  *A  municipality 
which,  in  the  performance  of  the  work  of 
collecting  and  removing  garbage  and  other 
refuse,  creates  a nuisance  is  liable  to  per- 
sons suffering  special  injury  therefrom, 
regardless  of  any  act  of  negligence  on  its 
part;  and  in  a proper  ease  an  injunction 
will  issue.* 

”To  the  same  effect  is  the  Sedalia  Case, 
supra;  also  iSdmondson  v.  City  of  Itoberly, 

98  liO.  523,  11  3.W,  990;  and  Jinlth  v,  Sedalia, 

152  ko.  £83,  302,  53  5.  W.  907,  48  L.R.A.  711, 

In  defining  'special  injuries,'  it  is  said  in 
V^ood  on  Nuisances  (3d  3d, ) sec.  605:  *A  per- 
son residing,  or  having  a place  of  business, 
within  the  immediate  sphere  of  such  a nuisance 
sustains  injuries,  which  the  rest  of  the  pub- 
lic, who  merely  suffer  an  annoyance  when  casually 
coming  in  contact  with  it,  do  not  sustain.  Per- 
sons owning  property  v/ithin  the  sphere  of  the 
nuisance  sustain  that  damage  v/hich  is  incident 
to  the  deterioration  of  property  in  such 
localities  end  from  such  causes,  and  those  re- 
siding or  doing  business  there  are  subjected 
to  a degree  of  annoyance  and  personal  discom- 
fort which  is  far  in  excess  of  that  sustained 
by  other  members  of  the  public*  To  them,  and 
each  of  them,  no  matter  how  nimerous,  the  nui- 
sance is  private  as  well  as  public.  It  inflicts 
upon  them,  in  all  respects,  all  the  injury  req- 
uisite to  enable  them  to  maintain  an  action;  and 
the  fact  that  more  persons  are  similarly  situated 
in  reference  to  the  same  nuisance  in  no  measure 
operates  to  deprive  them  of  their  remedy,'  Also, 
same  authority,  secs.  16  and  608;  Joyce  on  Nui- 
sances, sec.  13a;  Ldmondson  v.  Noberly,  supra; 
Givens  v.  Van  Studdiford,  86  Mo,  149,  158,  56 
Am.  Rep.  421;  and  Newman  v,  Marceline,  £22  Mo. 
App.  980,  6 3,W.  (2d)  659,  660," 
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The  fifth  paragraph  in  your  request  reads  as  follows: 

"i^ost  of  our  laws  prescribe  that  the  farmer 
shall  dispose  of  dead  animals  by  burning 
orturying  them,  which  vma  quite  generally 
practiced  years  ago;  but,  I am  sorry  to  say 
that  today  very  few  of  our  farmers  dispose 
of  dead  animals  on  their  farm  in  this  manner, 
since  many  send  them  to  rendering  plants. 

After  considerable  research,  we  find  no  section  where 
a farmer  can  dispose  of  the  carcasses  of  swine  or  cattle 
that  have  died  of  infectious,  spreading  or  dangerous  disease 
by  delivering  them  or  allowing  them  to  be  delivered  to  a 
rendering  plant.  The  only  section  by  which  the  carcasses  of 
diseased  horses  or  mules  can  be  delivered  to  or  moved  by  a 
rendering  plant  is  ejection  12526,  H.isl.  Mo.  1929,  but  that  seo- 
tion  only  applies  in  cases  where  the  horses  or  mules  have 
been  quarantined  by  the  state  veterinarian  or  his  deputy,  and 
an  appraisement  has  been  made,  and  the  sheriff  has  slaughtered 
the  horse  or  mule  under  the  provisions  of  said  section,  and 
in  that  case  the  sheriff  may  deliver  the  carcass  of  the  horse 
or  mule  which  has  been  condemned  to  a desiccating  or  render- 
ing plant  for  final  disposition  without  exposing  other  horses 
or  mules  to  the  disease. 

Section  12526,  H.  S.  lo.  1929,  under  v.-hlch  the  above 
procedure  is  carried  out,  reads  as  follows: 

"It  shall  be  la.'iful  for  the  owner  of 
any  horses  or  mules,  in  quarantine  by  . 
the  state  veterinarian  or  his  deputy  on 
account  of  being  affected  with  glanders 
or  dourine,  to  apply  to  the  county  court 
of  the  county  in  ’.thioh  such  horses  or 
mules  are  quarantined  for  the  appraise- 
ment and  slaughter  of  said  diseased  horses 
or  mules,  a coimty  judge,  or  duly  ap- 
pointed representative  of  the  coxmty  court, 
with  the  ov/nor,  shall,  as  an  appraising 
committee  of  two,  appraise  each  affected 
horse  or  mule.  If  a county  Judge  or  the 
representative  of  the  county  court  and  the 
owner  cannot  agree  upon  the  value,  a dis- 
interested third  party  shall  be  called  in, 
and  a majority  decision  shall  be  final 
as  to  appraisement.  This  appraisement 
shall  be  signed  end  certified  by  said  ap- 
praisers to  the  county  court  of  the  county 


I 


\ 

Dr.  H.  S.  Curry  -9-  S«pt.  El,  1938 


in  wtiioh  said  horses  or  mules  are 
located,  and  said  court  shall  draw  a 
warrant  payable  to  the  owner  of  such 
condemned  horses  or  mules  for  one-half 
of  the  appraised  value:  Provided,  that 
in  no  case  shall  more  than  $E5.00  be 
paid  by  any  county  court  as  indemnity 
on  any  one  horse  or  mule;  and  provided 
further,  that  no  indemnity  shall  be 
paid  by  any  coxinty  court  for  any  horses 
or  mules  on  account  of  glanders  or 
dourine  unless  such  horses  or  mules  are 
appraised  and  killed  within  30  days  after 
being  placed  in  quarantine  by  authority 
of  the  state  veterinarian  or  his  deputy. 

As  soon  as  such  horses  or  miles  have 
been  appraised,  the  sheriff  or  such  co  .nty 
shall  forthwith  kill  TOoh  co^emneA  horses 
or  mulbs  and  the  owner  sEaii  bura  or  burr 
the  carcass  or  carcasses  thereof.  vSere 
Quarantines . except  thai  such  carcass  o£ 
carcasses  may  be  oeliTei^S  to  a 'desico«tlnf| 
or  render! na  plant  for  final  disposition 
without  exposing  other  horses  or  mules 
to  the  disease." 


The  State  Veterinarian,  who  has  charge  of  the 
quarantine  and  provision  for  the  health  of  the  public,  to- 
gether with  the  State  i^epartment  of  Health,  may  make  such 
reasonable  rules  and  regulations  as  to  the  disposal  of  diseased 
horses  and  mules  as  set  out  under  Section  123E6,  supra,  and 
especially  so  concerning  the  exposing  of  other  horses  or  mules 
to  the  disease  while  being  delivered  to  a desiccating  or 
rendering  plant.  This  was  so  hold  in  the  case  of  State  ex 
rel.  V.  Ooodier,  193  ko.  551,  1.  o.  560,  where  the  court  in 
referring  to  the  authority  of  the  State  board  of  Health,  said: 

"The  duties  of  the  board  are  of  an  ad- 
ministrative or  ministerial  character, 
and  therefore  as  long  as  its  acts  are 
within  the  scope  of  the  exercise  of  a 
reasonable  discretion  it  ie  free  to  act. 

(State  ex  rel.  v.- Gregory,  63  IZo.  123.)” 
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Though  Sect ion  12586,  aupra,  glres  the  sheriff 
the  disoretion  es  to  the  disposition  of  the  horse  or  mule 
slaughtered,  he  me^y  either  burn  or  bury  the  carcass  or 
may  dellTer  it  to  a desiccating  or  rendering  plant,  and 
the  state  yeterinarian  may  superrise  the  disposal  of  said 
dead  aniaal  by  way  of  delivering  to  a desiccating  or  render* 
Ing  plant,  or  the  carcass  must  be  buried  or  burned  as 
provided  in  the  following  sections  herein  set  out. 

Section  12767,  R.  S.  Ir.o,  1929,  reads  as  follows: 

"That  it  shall  be  the  duty  of  the 
owner,  or  other  person  in  charge  of 
any  s^ne  which  shall  die  of  any 
disease,  to  bum  the  carcass  or 
carcasses  on  the  premises  where  death 
occurred  within  twenty-four  hours 
after  its  death.” 

Section  18819,  R.  S.  Mo.  1989,  reads  as  follows  : 

”A11  dead  carcasses  of  cattle  dying 
of  Texas  or  Spanish  fever  or  any  other 
contagious  or  infectious  disease  shall 
be  burned  within  twenty- four  hours 
after  the  death  of  such  animal  or  animals 
by  the  owner  thereof  or  other  person  or 
persons  authorised  to  do  so  by  such  owner. 

Upon  trial  and  conviction  in  any  court 
of  competent  Jurisdiction  of  such  owner 
for  knowingly  violating  the  provisions 
of  this  section  such  owner  shall  be 
deemed  guilty  of  a misdoneanor.” 

The  following  sections  mentioned  in  your  request 
are  not  applicable  to  the  points  involved  upon  which  you 
ask  an  opinion: 

Section  4339,  R.  3.  Mo.  1929,  refers  to  throwing 
deed  animals  in  wells  and  springs  and  placing  near  public 
roads. 
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Section  4439,  R.  S.  Uo.  1929,  refers  to  unloading 
cattle  not  under  quarantine  by  an  individual  or  corpora- 
tion into  a pen  in  v/hich  cattle  are  located,  or  have  been, 
which  were  under  quarantine. 

Section  12784,  R.  S,  I.o.  1929,  refers  to  the 
removal  of  dead  animals. 

In  reference  to  the  letter  attached  to  your  re- 
quest from  Fred  C.  Bollow,  Prosecuting  Attorney  of  Shelby 
County,  in  which  he  complains  of  a trucker  who  has  been 
coming  in  here  from  Iowa,  picking  up  carcasses  of  animals 
and  hauling  them  back  into  Iowa,  will  say  that  this  matter 
. has  been  passed  on  recently  by  an  opinion  from  this  office 
dated  September  14,  1938,  to  Fred  C.  Bollow,  Prosecuting 
Attorney,  Shelbina,  i:issouri,  a copy  of  which  is  attached 
to  this  opinion. 


COMGLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  under  Section  12526,  R.  S.  Ho.  1929, 
carcasses  of  horses  or  mules  may  be  delivered  to  a desiccat- 
ing or  rendering  plant  for  final  disposition  by  the  sheriff 
where  the  horses  or  mules  at  the  time  were  under  quarantine 
and  were  slaughtered  according  to  the  provisions  of  said 
section,  but  that  carcasses  of  horses  and  mules  which  were 
not  under  quarantine  and  v;hioh  died  of  spreading,  Infectious 
or  contagious  disease  must  be  burled  or  burned  in  accord- 
ance with  Sections  12787  and  12619,  supra. 

It  is  further  the  opinion  of  this  department  that 
the  State  VeterlueLrlan,  with  the  State  Board  of  Health, 
has  the  authority  to  make  rules  and  regulations  controlling 
the  hauling  and  transporting  over  the  public  highways  of 
carcasses  of  animals  that  have  been  slaughtered  in  accord- 
ance with  Section  12326,  supra,  and  unless  the  animals 
have  been  slaughtered  according  to  the  provisions  of  Sec- 
tion 12526,  such  carcasses  must  be  burned  or  buried. 

It  is  further  the  opinion  of  this  department  that 
even  though  swine  have  died  of  cholera  or  any  other  infectious 
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and  apreading  disease,  tuider  no  consideration  can  they 
be  hauled  OTsr  the  public  highways  to  a rendering  plant, 
but  must  be  burned  or  buried  In  accordance  with  Section 
32.787.  supra. 

It  Is  further  the  opinion  of  this  office  that  1 

cattle  dying  of  Texas  or  iipanish  fever  or  any  other  v 

contagious  or  infectious  disease  shall  not  be  hauled  over  t 

the  public  highways  to  any  desiccating  or  rendering  plant. 
but  must  be  burned  within  twenty-four  hours  after  the  death 
of  such  animal  by  the  owner  thereof  in  accordance  with 
Section  12819.  supra.  •-; 


Respectfully  sutnuitted 


'.y.  J.  BURKa 

Assistant  ..attorney  Oeneral 


approved: 


3 • So  T^^TLOR 

(Acting)  .-wttomey  General 


. 
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PROBATE  CLERKS;  A probate  clerk  may  not  act  as 

an  attorney  in  fact  for  surety 
companies  and  sell  bonds  to 
representatives  of  persons  and 
estates  which  are  in  his  court. 


December  15,  1938 


Mr.  Olen  Croy 
Deputy  Clerk 
Grundy  County 
Trenton,  Missouri 

Dear  Sirs 

This  is  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
following  letters 

"I  desire  an  opinion  as  to  whether 
an  appointed  CQ^ez^  of  the  Probate 
Court  may  act  as  Attorney  in  Fact 
for  a Surety  Company  end  nay  sell 
bonds  to  Administrators  and  Guard- 
ians appointed  by  the  Judge  of  the 
Probate  Court. 

"I  have  conversed  with  the  Probate 
Judge  Elect  of  Grundy  Coxmty  and 
he  has  intimated  that  I would  be 
appointed  as  Clerk  of  the  Probate 
Court. 

"It  is  not  the  intention  to  be 
persistent  in  the  sale  of  bonds, 
leather  to  be  in  a position  to  accomo- 
date should  inquiry  be  made  as  to 
bond.” 

A clerk  of  a probate  court  is  a public  officer 
within  the  meanixig  of  the  statute  idiile  an  attorney  in 
fact  for  a surety  company  is  not  a public  officer,  and 
the  rule  as  to  a person  holding  two  offices,  the  duties 
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of  idil(di  are  incompatible  would  hardly  apply  in  this  case. 
Therefore,  the  reaaona  why  you  could  or  could  not  hold 
both  of  theae  poaitlons  would  be  on  account  of  being 
againat  public  policy  or  being  againat  the  general  pro- 
visiona  of  the  atatutea  in  auciti  casea  made  and  provided* 

In  Volume  46  Corpua  Juria  at  pagea941  and  942, 
we  find  the  reaaon  for  the  rule  aa  it  appliea  to  public 
officera  to  be  aa  followat 

*At  common  law  the  holding  of  one  office 
doea  not  of  itaelf  diaqualify  the  inoum- 
bent  froB  holding  another  office  at  the 
aame  time,  provided  there  ia  no  inconaia- 
tanoy  in  the  functiona  of  the  two  officea 
in  queation*  ^t  where  the  fxmctiona  of 
two  officea  are  inconsistent,  they  are 
regarded  aa  incomi>atible.  Tbe  inconsia- 
tency,  which  at  coxmon  law  makea  officea 
incompatible,  doea  not  conaiat  in  the 
* phyaioal  impoaaibillty  to  dia charge  the 
dutiea  of  both  officea,  but  Ilea  rather 
in  a conflict  of  intereat,  aa  where  one 
ia  aubordinate  to  the  other  and  aubject 
in  aome  degree  to  the  auperviaory  power 
of  ita  incfumbent,  or  idiere  the  incumbent 
of  one  of  the  officea  haa  the  power  to 
remove  the  incunibent  of  the  other  or  to 
audit  the  accounta  of  the  other*  The 
queation  of  inccaipatibillty  doea  not 
ariae  when  one  of  the  poaitiona  ia  an 
office  and  the  other  ia  merely  an 
employment*" 

The  clerk  of  the  probate  court  in  thla  atate  ia 
appointed  by  the  virtue  of  the  provlaiona  of  Section 
2049,  R*  S*  Miaaouri,  1929,  which  ia  in  part  aa  followai 

"The  Judge  of  probate  ia  required  to 
act  ex  officio  aa  hia  own  clerk,  and 
give'~Sond  in  like  amount,  with  like 
amount,  with  like  oonditiona  and  penal- 
tiea,  to  be  approved  by  the  Judges  of 
the  coxmty  court,  filed  and  recorded. 
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the  same  aa  la  required  of  olerka 
fSLizig  aald  office  by  appointment) 

Provided,  that  any  Judge  of  probate  may, 
by  an  eaitry  of  record  in  aaid  court, 
appoint  a aeparate  clerk,  idio  ahall  be 
paid  by  aaid  Judge  and  ahall  hold  hia 
office  at  the  pleaaure  of  the  Judge. 
««*««««««#«««*««««« 

Said  clerk,  when  ao  appointed  and  quali- 
fied, may  dia charge  all  the  dutiea  of 
clezk,  and  ahall  have  power  and  authority 
to  do  and  perform  all  acta  and  dutiea  in 
vacation  which  the  Judge  of  aaid  court  ia 
or  may  be  authorized  to  perform  in  vacation, 
aubject  to  the  confirmation  or  rejection 
of  aaid  court  at  the  next  regular  term 
held  thereafter.  ***♦*♦#****" 

By  thia  aection  it  will  be  noted  that  the  probate 
Judge  may  act  aa  hia  own  clerk  or  he  may  appoint  aome 
peraon  aa  hia  clerk.  It  will  alao  be  noted  by  thia 
aection  that  the  clerk  diaohargea  the  aame  dutiea  and 
haa  the  aame  jwwer  and  authority  to  do  and  perform  all 
dutiea  of  the  Judge  in  vacation.  Such  acta  are,  of 
courae,  aubject  to  the  approval  of  the  court  vhen  it 
oonvenea  at  the  next  term. 

Section  2053,  R.  3.  Uisaouri,  1929,  providea  in 
part  aa  follov.at 

"The  Judge  of  probate,  if  otherwiae 
qualified,  may  practice  aa  an  attorney 
and  counaelor  at  law  in  any  of  the 
courta  of  thia  atate,  except  hia  own; 
but  no  Judge  of  probate  aliall  ait  in  m 
oaae~lCn  miicbnie  ia  in¥ereat^.  or'T^” 
whic!h'~Ea  may  have  lieen  counael  or  a 
material  witneaa,  or  related  to  either 
pajptjp  or  in  the  determination  of  any 
cause  or  proceedinga  in  the  adminiatra- 
tion  and  aettlmaent  of  any  eatate  of 
which  he  is  or  haa  been  executor, 
adminiatrator,  guardian  or  curator, 
when  any  party  in  interact  ahall  object 
in  writing,  verified  by  affidavit; 
***********  (emphasis  ours) 
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By  this  section  it  will  be  seen  that  the  Judge 
of  the  probate  court  Is  prohibited  from  sitting  In 
any  matter  in  shlch  he  is  interested.  As  the  Judge 
of  the  court  may  also  be  his  clerk,  we  think  the  same 
rule  would  apply  to  the  clerk  that  applies  to  the 
Judge,  therefore,  the  clerk  of  the  court  would  not 
hawe  any  authority  to  sit  in  a matter  in  which  he  is 
interested.  Then  the  question  resolves  itself  into 
whether  or  not. the  clerk  of  the  court,  in  matters 
X>ertaining  to  bonds  filed  in  the  probate  court,  would 
be  sitting  in  matters  in  which  he  is  interested. 

You  suggest  in  yoiir  letter  that  you  az^  consider* 
ing  acting  as  attorney  in  fact  for  surety  ooB9>anies 
who  expect  to  do  business  with  guardians,  curators 
and  administrators  who  may  have  business  in  that  court. 
The  duties  of  the  clerk  of  the  probate  court  in  relation 
to  bonds  filed  in  that  court  are  found  in  Section  18, 

P.  S.  Missouri,  1929,  idilch  is  as  follows i 

"The  court,  or  Jud^e  or  clerk  in 
vacation,  shall  take  a bond  of 
the  persons  to  whom  letters  of 
administration  are  granted,  with 
two  or  sure  sufficient  securities, 
resident  in  the  county,  to  the  state 
of  Missouri,,  in  such  amount  as  the 
court  or  Judge  or  clerk  shall  deem 
sufficient,  not  leas  than  double  the 
amount  of  the  personal  estate." 

If  the  Judge  be  the  clerk  or  if  he  has  appointed  a 
clerk  and  if  such  clerk  be  an  attorney  in  fact  for  a 
s\u’ety  company  which  is  off  3ring  a bond  for  the  approval 
of  the  clerk  or  the  ooxu*t,  then  the  Judge  or  the  clerk 
by  performing  his  duties  under  Section  18,  supra,  would 
be  sitting  in  a matter  in  udiich  he  was  interested  when 
he  is  passing  upon  the  sufficiency  of  the  bond  and  this 
would  be  in  violation  of  the  provisions  of  Section  2053, 
supra. 

We  are  further  fortified  In  our  views  on  this 
matter  by  the  provisions  of  Section  21,  R.  S.  Missouri, 
1929,  idiich  is  as  follows: 
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*No  judge  of  probate^  sheriff, 
marahal,  clerk  of  a court,  or 
deputy  of  either,  and  no  attorney 
at  law,  shall  be  taken  aa  security 
in  any  bond  required  to  be  taken 
by  articles  1 to  13,  Inclusive, 
of  tills  chapter," 

We  think  this  section  is  broad  enough  to  inolude 
the  clerk  who  may  be  acting  as  an  attorney  in  fact  for 
the  bonding  company  and  Section  22,  R,  S,  llissouri, 

1929,  further  evidenced  the  fact  that  the  lawmakers 
did  not  intend  to  f>ermit  such  acts  by  the  clerk  as 
you  have  suggested  in  your  letter.  Section  22,  supra, 
provides  in  pax*t  as  follows  t 

"The  court,  or  judge  or  clerk  in 
vacation,  shall  take  special  care 
to  take  as  securities  men  who  are 
solvent  and  sufficient,  and  who  are 
not  bound  in  too  many  other  bonds] 
and  to  satisfy  themselves,  they  may 
take  testimony,  or  examine,  on  oath, 
the  applicant  or  persons  offered  as 
his  securities;  and  said  bond  shall 
be  signed  and  executed  in  the  presence 
of  the  court,  judge  or  clerk,  or 
acknowledged  before  some  officer 
authoxdsed  to  take  the  acknowledgments 
of  deeds,  who  shall  certify  to  the 
same,  «***«•**■»*«***•»" 

If  the  clerk  were  acting  as  attorney  in  fact  for  the 
bonding  company  and  the  bond  is  offered  to  him  in  vacation 
for  approval,  he  would  bo  passing  upon  the  aufficienoy 
of  his  own  principal  and  that  would  be  inconsistent  with 
the  duties  of  the  court  and  clerk  and  in  violation  of 
Section  2063,  supra. 

It  seems  to  us  from  these  sections  that  if  the  judge 
happens  to  be  acting  as  his  own  clerk  and  as  an  attorney 
in  fact  for  a bonding  company,  he  would  be  serving  in  a 
dual  capacity  to  perform  his  official  duty  and  to  repre- 
sent such  bonding  company  and  this  would  be  against 
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public  policy  and  against  the  provisions  of  Section  2052, 
supra* 

If  the  Jtidge  happens  to  appoint  a clerk  vho  is  an 
attorney  in  fact  for  a bonding  cosipany  whose  bonds  come 
befox^  the  court  for  approval,  there  is  such  a close 
relation  between  the  ju^e  and  the  clerk  and  their 
duties  in  relation  to  bonds  filed  in  probate  courts 
that  we  think  the  clerk  would  not  be  authorised  to  act 
in  such  capacity  for  it  wotild  be  in  violation  of  the 
foregoing  statutes  and  against  public  policy  for  the 
clerk  to  represent  a bondizig  company  which  is  offering 
a bond  for  approval  in  the  court  in  which  such  clerk 
is  also  appearing  as  attorney  in  fact  for  the  bonding 
company. 

CONCLUSION 

We  are,  therefore,  of  the  opinion  that  the  clerk  of 
the  probate  coixrt  may  not  act  as  attorney  in  fact  for 
a surety  company  and  sell  bonds  to  administrators  and 
guardians  appointed  by  the  Judge  of  the  probate  court 
in  which  su(^  person  is  acting  as  clerk  of  the  probate 
court* 

Respectfxilly  submitted 


TWBiDA  TYRE  W,  BURTON 

Assistant  Attorney  General 


APPROVED I 


j.'  s-TT/rnTT; 

(Acting)  Attorney  General 


ATHLETIC  C0J4MISSI0N  - Shall  collect  of  all  the  gross  receipts 
or  every  hoxlng,  sparring  or  wrestling  e:xhibition« 
held» 


February  1,  1938 


Athletic  CoDEuission 
State  of  Missouri 
Jefferson  City,  Missouri 


Attention;  rir.  Horace  T.  Dawson,  Sec. 


Geritleuen : 


T’hia  is  to  acknowleclt^e  your  reoueat  of  January  24, 
1933  for  an  opinion,  which  roads  as  follows: 

"This  letter  Is  to  reouest  an  opinion  i'roM 
your  office  concGmln^.  the  priority  of 
taxes. 

"This  question  was  calloa  to  my  attention 
a few  days  ago  by  one  of  our  Inspectors 
in  Ills  report  and  remittance  to  this  of- 
fice. According  to  the  statutes,  our 
Inspectors  collect  a 5%  State  tax  of 
the  gross  gate  receipts  of  all  boxing 
and  wrestling  matches  in  the  State. 

This  deduction  is  made  after  the  Federal 
tax  has  been  deducted. 

Tiie  question  now  arising  is  whethez*  or 
not  the  sales  tax  should  be  deducted 
from  the  gross  gate  receipts  before  the 
6%  State  tax,  or  -blether  the  State  tax 
should  be  taken  before  the  sales  tax." 


Ihe  question  of  priority  of  state  taxes  is  not 
discussed  in  the  course  of  this  opinion,  in  view  of  the 
obvious  requirements  of  Section  12999  of  H.  S.  Fo.  1929 
which  reads  in  part  as  follows;  ' ' 
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" * the  athletic  cocuilsslon  of  the  state 
of  Mlssovirl  shall  have  general  charge 
and  supervision  of  all  boxing,  sparring 
and  wrestling  exhibitions  held  In  the 
state  of  Missouri,  and  it  ahull  have 
the  pow/or,  and  It  squill  be  Its  duty; 

to  collect  five  per  cent,  of  the 
gross  receipts  of  every  boxing,  spari’lng 
or  wrestling.,  exhibition  held,  ■shhI'  " 


The  only  question  for  determination  In  view  of  tlie 
above  section  la:  what  did  the  Legislature  mean  b^'  the  use 
of  t he  words  "gross  receipts"?  Ordinarily,  In  the  con- 
struction of  statutes,  words  should  be  construed  In  their 
ordinary  and  usual  sense.  Ciumalngs  vs.  Kansas  City  l^ibllc 
Service  Company,  66  S.  W.  (2d)  920;  O^Malley  vs.  Conti- 
nental Life  Insurance  Company,  75  S.  '.V.  (2d)  337. 

In  applying  the  above  principle  of  luw  to  tnc  words 
above  used,  we  find  that  Webster ’a  Dictionary  defines  bhe 
word  "gross"  as  i.ieanlng, 

"whole;  entire;  total;  — opposed  to  net. 

The  undivided  whole." 


The  word  "receipts",  when  used  with  the  word  "gross 
and  when  Interpreted  in  Its  common  acceptation,  leaves 
no  tiling  to  construe  us  to  wliat  the  Legislature  meant  when 
those  words  were  'ised  In  the  above  statute. 

our  Supreme  Court  has  never  passed  on  the  words 
"gross  receipts"  as  have  been  used  In  a statute.  In  the 
case  of  Pacific  Sas  and  Electric  Company  vs.  Roberts, 

167  Pac.  845,  843,  the  Supreme  Court  of  California  h/  d 
before  It  for  consideration  the  term  "gross  receipts  from 
operation",  and  held  that  those  words  meant  the  total, 
entire  income,  without  any  deductions'  of  any  kind.  In 
reaching  Its  conulualon,  the  court  quoted  with  approval 
tile  Supreme  Court  of  Illinois  and  said: 


"In  State  v.  Illinois  Central  Railroad 
Co.,  246  111.  188,  92  H.  E.  814,  the 
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court  \;os  considering  c provision  In 
B charter  of  a rallrooti  company  re- 
quiring it  to  pay  a ^-ercentage  of 
'the  {.roBS  receipts,’  and  it  t/bs  held 
that  the  quoted  expression  meant  the 
entire  Incor.o  T-ithout  deduction.  In 
the  lllianlnatinG  discussion  of  this 
subject  the  court  cited  Gei»nen  Al- 
liance Ins.  Co.  V,  Van  Cleave,  IVl 
111.  410,  61  N.  L.  94,  therein  'gross 
income'  was  held  to  be  the  gross  re- 
ceipts of  the  tmalness,  the  court 
saying  that  the  word  'gross',  as 
used  in  the  statute,  is  opposed  to 
'net',  and  in  its  ordinary  8lg:nlfice- 
tlon  is  applied  to  ell  of  the  re- 
ceipts of  the  business,  while  net 
receipts  are  those  remaining  after 
deductions  for  the  expenses  of  con- 
ducting the  business,  " 


In  sUj;>port  of  our  conclusion,  we  have  examined 
the  Federal  Revenue  Act  of  1926,  as  ait.ended  by  Coction  711 
of  the  Revenue  Act  of  1932,  (26  U.  S.  Code  Annotated, 
Section  940)  and  tiie  Sales  lax  Act  (naws  of  Mo.  1937, 
page  562,  Section  2,  Subdivision  b and  Section  5)  and  do 
find  fro:,  such  exar.inutlon  that  the  tax  is  in  addition 
to  the  price  paid  for  an  admilsslon  to  any  place  of  amuse- 
ment. 


Sub-section  a of  Section  940,  supra,  and  Sub- 
division 2 of  Sub-section  a of  the  Federal  Revenue  Act, 
provides  a specified  rate  of  tax  to  oe  levied,  assessed, 
collected  and  paid  by  the  person  paying  for  such  adnilsslon. 
A similar  provision  is  provided  vmder  the  Sales  Tax  Act. 
'Ihls  provision  requires  that  it  is  the  duty  of  every 
person  making,  a purchase  to  pay  the  amount  of  the  tax 
Imposed  to  the  person  meklni'  the  sele. 

F“roi;i  these  observations,  it  will  be  noted  tiu  t 
the  amount  of  tax  to  be  collected  is  in  adaltlon  to  the 
actual  price  paid  for  such  admission,  and  is  based  upon 
the  p? ice  paid,  ior  example,  if  a ticket  of  admission 
to  a boxing  exhibition  costs  cl#00,  the  Federal  tax  is 
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to  be  coiriputed  on  the  vl.OO.  liiltewlse,  as  to  the  sales 
tax  and  should  be  collected  by  the  person  maklnp  such 
sale. 


To  ftirther  Illustrate,  if  e boxinp"  exhibition  is 
held  before  an  attendance  of  100  persons,  and  the  price 
of  admission  for  each  person  is  the  total  amo'unt 

of  gross  roceipts  would  be  ^ 100.00,  and  the  tax  computed 
on  such  single  admissions  v;culd  be  in  addition,  and  the 
b%  tax  should  not  be  computed  on  the  additional  faxes  im- 
posed oy  the  State  and  Federal  ^^^overnrr.ent , oecause  such 
taxes 'in  nov.ise  constitute  a part  of  the  gross  receipts, 
since  such  taxes  are  to  be  collected  on  the  single  admis- 
sion. 


C WC 

In  view  of  the  above,  it  Is  oui'  opinion  that  the 
Athletic  Comjfiiissicn  is  required  to  collect  5%  of  the  gross 
receipts  derived  from,  every  ooxlng,  sparring  or  wrestling 
exhibition  held  in  this  state  after  excluding  taxes  col- 
lected on  behalf  of  the  Federal  government  and  the  State. 


\ery  truly  years. 


FUSS.  1.  . L . SIONF 
assistant  iittorney  General 


i,..  X KwVLh: 


J • i-. . T K 

(Acting)  Attorney  ueneral 
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fiiiCHiSA' hen  proceedings  may  be  Inatltiten.  escheat 

property  to  the  otate  of*  Missouri. 


February  12,  1938 


-r.  i^onalu  n.  ijawson, 
Attorney  at 
hoe  building, 
butler,  ..Issourl 

Lear  olr; 


ihls  departraent  la  in  receipt  of  your  letter  requesting 
an  opl^ilon  as  to  the  following: 

"I  have  your  letter  of  December  9th  In  answer  to  my 
letter  to  I’orrest  oalth  requesting  Information  In 
regard  to  the  procadvire  to  follow  where  real  estate 
is  escheated  to  the  btate. 

You  called  my  attention  to  Chapter  tiiree,  and  particularly 
section  625  of  the  Revised  btututes  of  1929. 

I am,  of  course,  very  familiar  with  that  Chapter  and  the 
oectlor.  you  mentioned.  However,  the  way  1 read  section 
625  It  would  seem  to  infer  that  I would  have  no  power 
to  bring  proceedings  to  have  this  land  escheated  until 
after  five  years  a^er  the  death  of  the  person  last 
seized,  rerhaps  1 am  misreading  the  lection  but  since 
1 aiT.  enable  to  find  any  cases  under  this  lection  1 would 
not  want  to  proceed  vntll  I knew  Just  what  the  ruling 
would  be  on  that  matter.  ihat  part  of  the  Chapter  t^uree 
dealln*  with  depositions  of  vinclaimed  money  is  very  clear, 
but  as  to  txie  section  625  1 could  not  decide  In  my  ;nlnd - 
just  when  I would  have  the  authority  to  file  an  Informa- 
tion and  claim  the  land  as  escheated  to  the  itate. 

If  you  would  be  kind  enoiigh  to  set  me  straight  on  this 
matter  I woiild  be  very  glad  to  proceed  at  once  to  establish 
the  right  of  the  itate  of  this  land.” 

^action  131,  R.  3.  Mo.  1929  provides: 

”oec.  131.  ^administrator  or  executor  may  take  charge . 
vdien.  Vftie never  letters  of  administration  or  testai.ientary 
stiail  have  been  granted  on  an  estate,  and  It  shall  appear 
to  the  court  or  Jtidge  in  vaoati<m,  that  the  decedent  died 


of  roai  oeitato  in  the  eto'et  his  hairs 
or  logoteos  have  foiled  to  toko  olnree  of  eosM,  or  the 
Identity  or  ehereobouta  of  mioh  hoire  or  le^atece  ore 
unknoen^  then  the  oourt  or  Judce  in  raoetion  oey  on  ite 
or  hie  ovm  notion,  or  thot  of  uny  porty  inttirt^ated, 
direct  the  adaioietroior  or  executor  i:>  oharGe  of  eald 
entote.  VO  tnko  oNurge  nod  nonoG*  the  real  oatate,  ui«til 
^uoh  tineee  such  heltB  or  leoeteee  ahoil  epT'Cor  and 
petition  the  oourt  to  turn  over  to  then,  or  until  the 
aoiae  eholi  oaoheat  to  the  state  oa  is  'provided  hy  the 
'*680heet  not'**  (R*  3*  X910,  3ooti  )n  130*)  ” 


ieoticm  rro  R*  3*  tk>*  1989  proeideas 

**3ee.  ero*  hen  landa  cachet*  ‘.hen  the  proeeoutinc 
attorney  fioo  11  be  ir.roroid*  or  hf.>ve  re  eon  to  Del i ere,  that 
any  real  esVtte  .within  hie  county  hag  eecheotod  to  the 
atate,  and  euch  estate  shall  i>ot  hetve  been  old  aooordinc 
to  low,nithin  fire  yeure  after  the  death  of  the  person  last 
neiaed.  for  the  paynent  of  the  debta  of  the  deooaaed,  he 
shall  file  em  iororention  in  beh  If  of  the  st*^ie  in  the 
oiro'.ilt  oourt  of  tho  oount.  in  ehioh  such  oata.e  is  situate, 
eettihG  forth  a description  of  tho  estate,  the  nano  of  the 
person  lost  lawfully  solzed,  the  nioea  of  the  terre^texointa 
and  pors  >ns  'laininG  the  acne,  if  known,  and  the  facts  *.nd 
oirouoBtonoee  in  ooncMKiUonee  of  (Tiieh  suoh  estote  is  olaioed 
t)  hows  eeoheatod  and  alleein<:  that,  by  rc'^aon  thereof,  the 
state  of  Uie^aurl  hath  rif:ht  to  suob  estate*  (R*  3*  1910, 
/cetion  r.314)*** 


It  is  opper«it  thc.t,  under  the  facts  as  tiere  ^bnitted,  until 
Buoh  time  ns  the  .itate  shall  fot  ‘.o  escheat  tho  property  in  :ueatian 
to  tho  Jteite,  the  Court  should  diruot  the  edninietiator  to  take 
oharce  of  end  .xuiaeo  the  pr'>perty*  However,  we  do  not  oonsidcr  it 
neoe'iscry  for  ttk>  proseeutinc  attorney  to  reaain  .^uieeoent  for 
five  years  before  instituting  proeeodli^s  ui.der  : eotion  ors  supra* 
'Hie  only  possible  res>!on  for  the  five  year  period  is  to  pomit  the 
property  to  be  sold  ror  the  debts  jf  the  deeeefied*  In  the  instant 
ones,  there  axe  no  debts  uxipoid*  The  reoHon  ror  the  rule  havinc 
no  ap  lic'«tioo  here,  the  rule  It  elf  has  no  ap  lioatlon  and  ia  of 
no  Dindli^  ef**oot* 

i.e  ore,  thoro'^re,  of  the  opinicxi  th^'t,  under  the  facts  tiore 
subr*titted,  y'.ni  nay  proee^^,  afti^r  tha  final  eettlan*jnt  of  the 
estate,  under  •eotion  fine  n*  3*  !io*  1080  to  esoheat  said  property 
to  the  itate  of  vissi^uri* 

ReepeotfUily  submitted* 


TOTB’".;  \wmil,  Jr*,  .UsliVonl 

Att  General. 


Tleiinr)  ciem  roT 


TOkVlBHIP  ORGANIZATION:  Annual  statement  required  to  be  — - - 

. . made  by  Section  8170  should  cover  preceding 

fiscal  year, 


February  2b,  1938 


Uonald  B.  Bawaon 
Prosecuting  Attorney 
Bates  County 
Butler,  I/lssouri 

Bear  Sir: 

This  department  Is  in  receipt  of  your  letter  of 
February  16,  1938,  In  which  you  request  an  opinion  as  follows: 

"Section  6170  of  Revised  Statutes  of 
i/lssouri,  1929,  provides  that  the 
clerks  of  township  boards  In  all 
counties  under  township  organization 
shall,  between  Lkirch  Ist  and  10th  of 
each  year,  publish  a statement  of 
financial  condition  of  townships, 
showing  receipts  and  disbursements 
for  preceding  year. 

"f  eeling  many  township  clerks  would  not 
know  of  that  provision  In  our  statutes, 

I took  the  liberty  of  sending  every 
township  clerk  In  the  county  a copy  of 
oectlon  6170.  Mow  the  question  arises 
as  to  what  Is  meant  by  the  words  'pre- 
ceding year*  In  the  above  section.  I 
have  taken  the  position,  pending  an 
opinion  from  you,  that  'preceding  year* 
means  from  January  to  Jantuiry  and  not 
from  March  to  liiarch.  In  other  words, 
the  financial  statements  due  this  ooMng 
March,  1936,  should  cover  the  period 
from  January  1,  1937,  to  January  1,  1936, 
and  not  from  March  1,  1937,  to  March  1, 

1936.  1 would  sincerely  appreciate  know- 

ing If  mine  Is  the  correct  construction 
of  the  section,  and  If  not  Just  how  the 
section  Is  to  be  cons  trued." 


Iv^.  Donald  D.  Dawson 
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Section  8170,  R*S.  Mssourl,  1929,  requires  the  township 
board  of  directors  In  counties  under  township  organization  to 
publish  between  March  1st  and  10th  of  each  year  an  iteiaized 
statement  of  certain  receipts,  disbursements,  etc.,  of  the  town- 
ship. This  section  is  as  follows: 


"The  township  board  of  directors  in 
all  counties  under  township  organi- 
zation shall  keep  or  cause  to  be  kept 
a full,  true  and  correct  record  of 
all  moneys  received  and  disbursed  on 
account  of  roads  and  bridges  and  all 
other  receipts  and  disbursements  of 
every  nature  in  such  township,  show- 
ing in  detail  from  whom  and  on  what 
account  such  money  was  received,  and 
to  whom  and  for  vhat  purpose  dis- 
bursed, together  with  a complete  in- 
ventory of  all  tools,  road  machinery 
and  other  property  belonging  to  the 
township,  together  with  such  other 
information  as  to  the  condition  of 
roads  and  bridges  and  the  needs  of 
same  as  may  be  deemed  of  value,  and 
between  the  first  and  tenth  day  of 
March  of  each  year  shall  cause  to 
be  published  an  itemized  statement 
of  such  receipts  and  expenditures. 
Inventory  of  tools,  machinery  and 
other  property  in  some  newspaper 
published  in  such  township,  and  if 
there  be  no  newspaper  published  in 
the  township,  then  such  publication 
may  be  made  in  any  newspaper  of  gen- 
eral circulation  within  such  town- 
ship published  in  the  county;  such 
statement  shall  be  made  by  the  town- 
ship clerk  under  the  direction  of  the 
township  board  and  shall  be  sworn  to 
by  such  clerk,  and  it  shall  be  the 
duty  of  the  township  clerk  on  or  be- 
fore the  twentieth  day  of  March  of 
each  year  to  file  a copy  of  such  de- 
tailed statement  with  the  county  clerk 
of  such  county,  and  the  county  clerk 
shall  lay  the  same  before  the  county 
court  at  its  next  regular  meeting.** 


Itr.  l>onald  D.  D&yiaoo. 
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The  forms  for  this  publication  are  to  be  furnished  by  the 
county  clerk  and  a certified  copy  of  said  statement  published 
must  be  filed  In  the  office  of  the  oounty  clerk  on  or  before 
Viarch  20,  of  each  year*  (Section  8171,  K.S.  Missouri,  1929.) 

The  question  here  is:  V«hat  period  of  time  is  to  be 
covered  by  said  statement?  As  we  read  this  section,  we  can 
find  no  reference  by  the  term  "preceding  year"  to  the  time  to 
be  covered  as  stated  in  your  request.  The  statute  is  silent 
as  to  time.  It  merely  provides  when  said  statement  is  to  be 
published  and  filed  and  what  it  shall  contain. 

Vihlle  this  section  does  not  fix  any  definite  period 
of  time  to  be  covered  by  said  statement,  it  is  evident  it  can 
be  for  no  more  than  a period  of  one  year.  This  is  evident  by 
reason  of  the  fact  that  this  statement  imist  be  published  each 
year  and  there  can  be  no  valid  reason  for  the  statement  in- 
cluding something  which  has  been  included  in  a former  statement 
The  mere  fact  that  the  township  directors  are  required  to  keep 
a record  of  certain  things  indicates  that  the  things  to  be  in- 
cluded in  said  statement  are  those  which  transpired  in  the  past 
This,  of  course.  Is  so  elemental  it  cannot  be  questioned. 

The  only  ambiguity  in  this  section  is  whether  or  not 
this  statement  which  caist  be  published  between  March  1st  and 
10th  of  each  year  is  to  cover  the  period  from  January  1,  1937, 
to  Oecember  31,  1937,  or  loaroh  1,  1937,  to  February  26,  1938. 

oeotion  11396,  K.8.  Missouri,  1929,  is  in  part  as 

follows ! 

"The  fiscal  year  of  the  state  shall 
ooromenoe  on  January  first  and  term- 
inate on  the  thirty-first  day  of 
jjecember  in  each  year,  and  the  books, 
accounts  and  reports  of  the  public 
officers  shall  be  made  to  conform 
thereto." 

Ihis  section  has  been  construed  to  control  the  fiscal 
year  of  the  counties  of  this  state.  'Wilson  v.  Knox  Oounty, 

132  Mo.  367;  8tate  ex  rel.  v.  iJLlison,  155  Mo.  325.  Also,  to 
control  the  fiscal  year  of  cities.  Union  Trust  and' Savings 
Bank  V.  Bedalia,  254  8.W.  26.  \>e  think,  based  upon  the 

reason  found  in  these  oases,  that  it  also  will  control  the  fis- 
cal year  of  townships  in  counties  under  township  organization. 
The  reason  for  holding  that  this  section  includes  counties  and 
cities  is  stated  in  State  ex  rel.  v.  ^vllison,  supra,  l.o.  331, 
as  follows: 
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"The  argument  for  the  relator, Is 
that  the  term  ’public  officer’ 
therein  used  to  designate  those  re- 
quired to  conform  their  boolcs,  etc., 
to  those  dates  are  State  officers 
alone.  This  argument,  drawn  as  it*  is 
from  the  language  and  immediate  con- 
text of  the  statute,  it  being  a sec- 
tion in  the  chapter  creating  the 
State  Treasury  Department,  is  not 
without  force,  but  taking  the  section 
In  connection  with  the  whole  subject 
of  revenue  as  treated  In  the  chapter, 
we  think  the  construction  the  relator 
put  upon  it  is  too  restricted.  The 
revenue  for  the  State  and  that  for 
the  county  is  collected  by  the  same 
officer  and  at  the  same  time.  V.hlle 
the  legislature  was  dealing  with  the 
subject  of  the  fiscal  year.  If  It  In- 
tended to  give  it  one  limit  for  the 
State  and  another  for  the  county.  It 
would  very  naturally  have  given  ex- 
pression to  that  intention  at  that 
time.  The  language  is  not  that  the 
fiscal  year  for  the  State  revenue 
shell  commence  on  the  first  day  of 
January,  etc.,  but  Is,  ’the  fiscal 
year  of  the  State  shall  coiijaenoe,’ 
etc.  The  natural  meaning  of  the 
words  would  Include  a county  as  a 
part  of  the  State." 

In  counties  under  township  organization,  the  revenue  of  the 
state,  county  and  township  is  collected  by  the  same  officer 
(a  public  officer)  at  the  same  time. 

Section  8170,  supra,  enumerates  the  items  to  be  con- 
tained in  the  statement  as  follows:  "An  Itemized  statement 
of  * receipts  and  expenditures,  inventory  of  tools,  machinery 
and  other  property"  of  the  township.  The  wording  of  the  statute 
and  the  Items  required  to  be  contained  In  the  statement  Indi- 
cates that  this  statement  Is,  In  fact,  a financial  statement 
showing  the  condition  of  the  finances  and  property  of  the 
township.  The  fiscal  year  of  the  township  ends  on  December  31 
each  year  and  It  is  the  twelve  calendar  months  preceding  this 
date  wdiloh  the  statement  should  cover. 
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GONCIl'alOK 


Therefore,  it  Is  the  opinion  of  this  department  that 
the  stateiosnt  required  to  be  published  by  tOT/nship  boards  of 
directors  between  idaroh  Ist  and  10th  should  cover  the  preced- 
ing fiscal  year  of  the  township. 


Respectfully  submitted. 


TTH£  te.  BURTON 
ijBslstant  Attorney  General 


approved  By; 


J .A  . 

(acting)  Attorney  General 


LLBtYAL 


LIQUOR  CONTROL:  City  may  not  si;5)re88  or  prohibit  the  8ale  of 

Intoxicating  liquor  within  it8  limlta.  Applicant 
otherwise  qualified  cannot  be  denied  city  permit 
merely  because  city  does  not  desire  liquor  sold, 

February  26,  1938 


Mr.  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  County 
Butlerj  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  yoiu*  letter  of 
February  11,  1938,  in  which  you  request  an  opinion  as 
follows: 


FILED 

d/ 


”The  town  of  Amoret  has  been  asked 
to  grant  a liquor  license  to  a man 
to  operate  a package  liquor  store. 
The  citizens  of  Amoret  are  very 
strongly  opposed  to  the  granting  of 
the  license,  and  I am  quite  positive 
the  license  will  be  z*efused.  As  I 
read  the  Liquor  Laws  of  Missouri,  it 
would  seem  a license  cannot  be  re- 
fused if  the spplicant  (l)  is  of 
good  moral  character,  (2)  is  a qual- 
ified legal  voter  and  taxpaying  cit- 
izen of  the  county,  town,  city  or 
village,  (3)  has  not  had  his  license 
revoked  for  liquor  violation  or  em- 
ploys a violator  in  the  business. 

"Therefore,  if  the  applicant  ful- 
fills all  of  the  requirements  of 
Section  27,  Laws  of  Missouri,  1937, 
applies  for  and  secures  a license 
ftwm  Bates  Covuity  Court,  and  tenders 
the  amoxmt  of  license  charge  to 
Amoret,  can  the  Boax^l  of  Aldeznnen  of 
Amoret  refuse  him  a right  to  operate 
a package  liquor  stoz*e  in  Amoret  on 
the  sole  ground  the  citizens  do  not 
want  that  kind  of  a business  in  the 
town?" 
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For  the  piirposes  of  this  opinion,  we  are  assuming 
that  the  applicant  for  the  liquor  permit  here  Is  able  to  qxial- 
Ify  for  said  permit  under  the  laws  of  this  state  and  the 
ordinances  of  the  town  of  Amoret,  P\arther,  that  the  only  ob- 
jection or  obstacle  Is  that  the  city  does  not  desire  to  have 
a liquor  store  within  Its  limits. 

Section  25  of  the  Liquor  Control  Act  (Laws  of  1935 * 
page  276)  Is  In  part  as  follows: 

”The  Board  of  Aldermen,  City  Coiincll 
or  other  proper  authorities  of  Incor- 
porated cities,  may  charge  for  licenses 
Issued  to  manufacturers,  distillers, 
brewers,  wholesalers  and  retailers  of 
all  Intoxicating  liquor,  located  within 
their  limits,  fix  the  amotmt  to  be 
charged  for  such  license,  subject  to 
the  limitations  of  this  act,  and  pro- 
vide for  the  collection  thereof,  make 
and  enforce  ordinances  for  the  regulation 
and  control  of  the  ^le  of  all  intoxi- 
eating  liquors  within  €heTr  limits,  pro- 
vide for  penalties  for  the violation  of 
such  ordinances,  where  not  Inconsistent 
with  the  provisions  of  this  act.” 

It  will  be  noted  that  this  section  only  gives  a city 
the  power  to  regulate  and  control  the  sale  of  Intoxicating 
liquors  within  Its  limits.  As  a general  proposition  of  law. 

It  has  long  been  recognized  In  this  state  that  a city  has 
only  such  power  as  Is  conferred  on  It  by  Its  charter  and  the 
laws  of  the  state. 

In  State  ex  rel,  v,  McCaramon,  111  Mo.  App.  626,  the 
coiirt  had  \mder  consideration  the  old  dramshop  laws.  In 
this  case  a city  had  enacted  an  ordinance  regulating  the 
sale  of  liquor  within  Its  limits  so  unreasonably  that  Its 
effect  was  to  prohibit  the  sale  of  said  liquor  within  the 
city.  The  court.  In  disposing  of  this  matter,  held  the  ordin- 
ance Invalid  and  stated  at  l.c.  632: 
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"Under  power  conferred  on  cities  of 
the  fou^h  class  'to  regulate  and  to 
license*  dramshops,  there  Is  no  au- 
thority to  wholly  prohibit  or  suppress. 
Where  there  Is  mere  power  In  a munici- 
pality to  regulate  In  a State  with  a 
general  policy  of  conducting  licensed 
saloons,  authority  to  prohibit  Is  ex- 
cluded. 'The  difference  between  regu- 
lation and  prohibition  Is  clear  and 
well  marked.  The  former  contemplates 
the  continuance  of  the  subject-matter 
In  existence  or  In  activity;  the  latter 
Implies  Its  entire  destruction  or 
cessation.'  Black  on  Intox.  Llq., 
section  227;  17  Amer.  & Eng.  Sncy.  Law 
(2  Ed.),  pp.  283,286;  1 Dillon  on  Munlc. 
Corp,  (3  Ed,),  section  357*  note  2, 
section  363  and  notes;  Berry  v.  Cramer, 
58  N.J.  Law  278;  Steffy  v.  Monroe  City, 
135  Ind.  466;  Chanq?er  v,  Oreencastle, 

138  Ind.  339;  Ex  parte  Hinkle,  104  Mo. 
App.  104.* 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that 
the  Board  of  Aldermen,  City  Council  or  other  proper  author- 
ities of  Incorporated  cities  have  only  the  authority  to  reg- 
ulate and  control  the  sale  of  Intoxicating  liquors  within 
the  limits  of  said  city  In  a manner  not  Inconsistent  with 
the  laws  of  the  state.  That  the  power  to  regulate  and  control 
said  business  does  not  confer  on  the  city  the  right  to  siq>press 
or  prohibit  said  business. 

It  Is  further  o\ir  opinion  that  If  the  applicant  for  a 
city  liquor  license  Is  qualified  In  all  respects,  that  the 
city  cannot  refuse  him  ;a  license  solely  because  they  do  not 
desire  Intoxicating  liquors  sold  within  the  limits  of  said  city. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED  BY 


J7  E.  TAYLOR 

(Acting)  Attorney  General 


LLB:VAL 


AGRI'^TJLTURE;  Vaildlty  of  Regulation  "C",  Missouri  Insect  Pest 
and  P.3,ant  Dlaease  Law* 


March  18,  1938 


Hon.  J.  Carl  Dawson 
State  Pntooiolo^iat 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Slrt 


We  have  your  request  for  an  opinion  irtilch  is  as 

follows* 


"v;e  will  appreciate  having  your  opinion 
concerning  the  following  two  questions, 
relating  to  Regulation  C,  appearing  on 
page  eleven* 

1— Is  said  Regulation  C properly  sus- 
tained by  the  Act?  (sections  12368' 
to  12382  inclusive  R.  S.  Mo.  1929). 

2r*rlf  this  Kegxilation  C is  sustained 
by  the  Act  is  it  in  proper  form?" 

Regulation  "C"  la  set  out  on  page  eleven  of  the  bulletin 
of  the  Missouri  Insect  Pest  and  Plant  Disease  Law  as  revised 
1937. 


We  find  that  section  12369  as  amended  by  the  1937 
Session  Acts,  Laws  of  Missouri  1937,  page  178,  authorizes  the 
State  Entomoiogist  to  formulate  and  publish  regulations,  for 
idiich  fees  not  exceeding  the  actual  cost  of  Inspection  may  be 
charged  and  collected.  Section  lii3,71, . 1937  Laws  of  Missouri, 
page  179 


I 


Hon*  J*  Carl  Dawaon  -2- 


March  18,  1938 


% 


Section  12375  R*  s*  Mlaaourl  1929,  In  part  provldeat 

"It  shall  be  unlawrul  for  any  person  to 
brings  * *lnto  this  state  any  plant  or 
plant  products  listed,  as  required  by 
Section  12372,  In  the  rules  and  regulations 
made  pursuant  to  this  article,  imleas  there 
be  plainly  and  legibly  marked  thereon  or 
affixed  thereto-^  * «a  statement  or  a tag 
« « «sho«lng  the  names  and  addresses  of  the 
« * * shippers  and  the*  * « persons  to  wliom 
shipped,  the  general  nature  and  quantity  of 
the  contents,  and  the  name  of  the  locality 
where  grown,  together  with  a certificate 
of  Inspection  of  the  proper  official  of  the 
state*  « * from  which  It  was*  * * shipped, 
showing  that  such  plant  or  plant  product 
was*  « *free  from  Insect  pests  and  diseases, 
and  any  other  Information  required  by  the 
State  Entomologist.” 

It  Is  therefore  the  opinion  of  this  office  that  the 
above  Regulation  ”C"  Is  fully  authorised  by  the  above  statutes. 


Respectfully  submitted. 


FRANKLIN  E.  REAOAH, 
Assistant  Attorney  General 

APPROVED I 


j.  k.  TAvcar 

(Acting)  Attorney  General 


FERtUM 


SCHOOL  DISTRICTS:  Haa  the  Board  of  Directors  of  a 

Consolidated  District  the  sole 
power  to  select  school  sites  and 
can  such  power  be  exercised 
arbitrarily 


April  12,  1938 


Mr*  Donald  B.  Dawson 
Prosecuting  Attorney 
Bates  Co\mty 
Butler,  Missouri 


Dear  Sir: 


This  Department  Is  In  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"A  controversy  has  arisen  here  In 
Bates  County  between  the  board  of 
directors  of  the  Consolidated  School 
District  and  some  of  the  residents 
of  the  district*  The  district  voted 
bonds  for  a new  building,  and  the 
question  Involved  Is:  does  the  board 
of  directors  of  a consolidated  scliool 
district  have  the  sole  power  to  lo- 
cate and  select  .the  site  for  a new 
school  building?  Bectlon  9330  would 
seem  to  hold  that  the  power  Is  In 
the  ooard  of  directors,  but  can  that 
power  be  exercised  arbitrarily  and 
unreasonably?  The  school  ooard  In 
question  Is  considering  two  sites  for 
the  new  school  building*  A petition 
signed  by  105  resident  voters  of 
the  district  opposes  both  of  the 
sites  selected  by  the  board  and  gives 
pretty  good  reasons  for  objecting  to 
the  sites  and  proposes  a third  which 
meets  with  the  approval  of  the  105 
signers*  Therefore,  If  the  board  Is 
not  allowed  to  exercise  the  power  of 
selection  arbitrarily  and  unreason- 
ably, the  signers  of  the  petition 
feel  that  If  the  board  continues 
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to  ignore  the  105  people  who  have 
objected  to  the  board's  selec- 
tions, their  action  would  be 
arbitrary  and  unreasonable.  What 
la  your  opinion?  " 


It  appears  from  your  letter  that  there  are  two 
questions  asked,  to-wlti 

First,  Does  the  Board  of  Directors  of  a 
Consolidated  School  District  hare  the  sole 
power  to  locate  and  select  the  alte  for  a 
new  school  building? 

Second,  If  so,  can  that  power  bo  exercised 
arbitrarily  and  unreasonably? 


I 


Relative  to  your  first  question  we  cite  you  the 
case  of  Gladney  et  al.  v.  Gibson  et  al.,  208  Missouri 
Appeal,  1.  c.  80,  wherein  the  Court  saldt 

"The  language  of  this  section  (now 
9330  aiui  the  kindred  section  9527) 
clearly  Indicates  that  It  was  the 
Intjntlon  of  the  Legislature  that  In 
a common  school  (three  director  school 
district)  district  the  authority  to 
select  a schoolhouse  site  be  vested 
In  the  resident  taxpayers  of  the 
district  assembled  In  annual  meeting 
^t  that  jji  a city,  toim  or  consol  1- 
Hated  district  such  au(jborliy  be 
vested  In  the  boarA  of  education." 


And,  at  1.  c.  85  of  the  same  decision  the  Court 


says  I 


"In  conclusion  we  may  say  that  In 
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view  of  the  nature  of  city  and  town 
school  districts,  and  the  various 
statutes  applicable  thereto,  it  seems 
well  nigh  inconceivable  that  the 
Legislature  intended  that  the  ques- 
tion of  selecting  a high  school  site 
should  be  left  to  the  qualified 
voters  of  such  districts.  As  said 
above,  elections  held  in  such  dis- 
tricts are  required  to  be  by  ballot, 
and  conducted  as  are  elections  for 
State  and  county  officers;  and  the 
polls  must  be  kept  open  from  seven 
o'clock  A.  M.  to  six  o'clock  P.  M. 
now  Section  9341  (section  11251). 

No  provision  whatsoever  is  siade  by 
law  for  submitting  at  such  an 
election  the  question  of  the  selec- 
tion of  a schoolhouse  site  or  the 
changing  of  such  a site;  nor  does 
this  appear  practicable.  To  leave 
the  matter  entirely  to  the  Judgment 
of  the  qualified  voters  of  the  dis- 
trict, would  mean  that  each  voter 
would  have  the  right  to  vote  for 
any  site  that  he  might  indicate. 

There  la  no  provision  in  the  law  as 
to  how  a voter  shall  indicate  on 
his  ballot  what  site  he  is  voting  for. 
An  effort  to  have  each  voter,  of  his 
own  initiative,  point  out  or  describe 
the  site  of  his  choice,  slight  well 
lead  to  utter  confusion,  and  if  the 
board  of  education  should  designate 
two  or  more  sites,  between  which  the 
voters  are  to  choose,  then  the  voters 
would  be  precluded  from  exercising 
their  independent  Jud^ent  in  the 
matter,  being  confined  to  a choice 
between  the  sites  submitted  by  the 
board.  And  for  this  there  is  no 
sanction  in  the  law.” 
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Again,  In  a later  case  decided  by  the  Supreme 
Court  In  State  v.  Wenom,  52  3.  A.  (2d)  1.  c.  62,  the 
Court  said  I 


"As  to  the  location  of  the  school 
alto,  there  can  be  no  question  but 
that  It  Is  left  to  the  discretion 
of  the  school  board  In  consolidated 
districts . " 


Hence,  It  Is  conclusively  established  that 
the  board  of  directors  of  a consolidated  school  dis- 
trict has  the  sole  power  to  locate  and  select  school 
sites. 


II 


Relative  to  your  second  question.  It  does  not 
appear  that  our  courts  have  passed  directly  on  the 
precise  question  you  ask,  that  Is  to  say,  we  find  no 
case  where  the  power  or  discretion  exercised  by  the  ' 
board  In  selecting  a particular  site  was  attacked  on 
the  ground  that  the  power  or  discretion  as  exercised 
was  arbitrary  or  unreasonable.  However,  In  this 
connection,  the  Kansas  City  Court  of  Appeals, In  Velton 
V.  School  District  of  Slater,  6 S.  A.  (2d)  1.  c.  654, 
In  quoting  with  approval  from  a South  Carolina  case, 
said  I 


" 'Ahen  the  exercise  of  Judgsient 
and  discretion  Is  vested,  either 
by  law  or  contract.  In  an  Individual 
or  governing  body,  a reservation  Is 
Implied  that  It  must  be  exercised 
in  good  faith  and  reasonably.  In 
determining  whether  It  has  been  so 
exercised,  the  Court  will  not 
substitute  Its  judgsient  for  that 
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of  the  Individual  or  body  In  whom 
the  discretion  haa  been  vested.  In 
such  a case,  the  Inquiry  let  Does 
the  action  vmder  consideration  fall 
to  measure  up  to  any  fair  teat  of 
reason?  If  the  facts  and  clrcum* 
stances  are  such  that  reasonable 
men  may  differ  as  to  the  wisdom  and 
expediency  thereof,  the  Judgment 
and  discretion  of  those  vested  with 
authority  to  decide  must  be  upheld. 

It  follows  that  a very  clear  case 
of  abuse  of  discretion  must  be  made 
out  to  warrant  Judicial  interference.'" 


Your  letter  does  not  detail  sufficient  facts 
or  clrcuBistances  siurroundlng  i^he  apparent  controversy 
existing  between  the  board  and  the  voters  of  the  school 
district  for  this  Department  to  Intelligently  arrive 
at  a conclusion  whether  or  not  a "very  clear  case  of 
abuse  of  discretion"  Is  made  out  by  the  action  of  the 
board.  You  being,  no  doubt.  In  possession  of  all  the 
facts,  and  having  In  mind  what  Is  said  In  the  afore* 
said  last  mentioned  case,  will  be  In  a position,  no 
doubt,  to  resolve  the  question  one  way  or  the  other. 


CONCLUSION 


I 

The  Board  of  Directors  of  a consolidated  school 
district  has  the  sole  power  or  discretion  to  locate 
and  select  a site  for  a new  school  building. 


Ill 

A very  clear  case  of  the  abuse  of  discretion 
must  oe  made  out  to  warrant  Judicial  Interference  with 
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the  action  of  the  Board  of  Directors  in  the  selec- 
tion of  a school  site* 


Respectfully  submitted 


J.  Vy.  BUP’i'INGTON 

Assistant  Attorney  General 


APPROVED 


J.  E.  TAYLCF 

(Acting) Attorney  General 
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CORONERS, 

JUSTICES  OF  THE  PEACE: 


In  the  absence  of  the  coroner,  any  justice  of 
the  peace  or  judge  or  justice  of  some  court 
of  the  proper  county  may  perform  all  duties 
enjoined  on  coroner. 


May  18.  1988. 


Mr*  Donald  B*  Dnraon* 

Proaaeuting  Attomay* 

Butlar*  Mlaoouri* 

Dasur  Mr*  Davaoni 

Ihla  la  to  aoknowladga  your  lattar  of  raoant  data*  ra- 
^lasting  an  opinion  basad  on  tiia  following  faetai 

”ln  easa  tha  County  Coronor  is  unabla  to  aot  in 
tha  propar  oasa  aithar  baoausa  of  lllnass  or  ab- 
sanoa  and  a Jbstiaa  af  tha  PasMa  in  tha  township 
is  aallad  to  ao^  in  tha  plaao  of  tha  Coronar* 
is  it  propar  and  should  iibm  ^stioa  of  tha  Paaoa 
wlgn  tha  daath  aartifioatoT 

"Saatlon  9047*  Barisad  Statutas  of  Missouri  for 
1919  proridas*  aaong  othar  things*  that  in  easa 
tha  Coronar  is  asdlod  to  inTostlgata  tha  daath 
of  a parson  ha  should  sign  tha  daath  aartifioata* 

Saation  11614*  Bariaad  Statutas  of  1929*  prorldas 
that  in  easa  af  tha  absaaea  of  tha  Coronar  any 
Justiea  af  tha  Paaoa  af  tha  propar  eounty  may  taka 
tha  inquast  and  parfent  all  of  tha  dutias  haraby 
anjoinad  on  tha  Coronar*  On  tha  basis  af  thosa 
two  Statutas  1 an  of  tha  opinion  that  in  ^a  aront 
tha  Jhstiea  of  tha  Paaoa  is  aallad  to  aat  in  tha 
absanoa  of  tha  Coronar  ha  has  full  authority  and 
is  raquirad  by  lasr  to  earry  out  all  of  tha  dutias 
anjoinad  on  tha  Coronar  including  tha  sibling  of 
tha  daath  aartifioata*” 

Tour  raquast  anst  naoosssurily  bo  dotanainod  by  a eonstrua* 
tion  of  Saotion  11614*  S*  8*  Mo*  1929*  to  whieh  you  hams  rafairod* 

Zt  roads  as  follows i 

*If  tha  eoronar  is  unabla  to  taka  tha  Inquast* 
any  justiea  of  tiia  paaaa*  or  any  judga  or 
justioa  of  sona  eoux^  of  raoord  of  tiia  propar 
oounty*  nay  taka  the  inquast  and  parfom  all 
^a  dutias  haraby  anjoinad  on  tha  ooronsr.” 


Hr*  Donald  B«  Dawson* 
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Exoopt  for  tho  words  "all  of  tho  duties"  as  aboTO  underlinoda  this 
statute  Is  plain  and  unaablguous  and  neods  no  Interpretation*  The 
Intent  nanlfested  by  the  Legislature  has  been  clearly  expressed  by 
the  words  used*  The  prerleus  words  abore  quoted*  as  far  as  we  hare 
been  able  te  detenlns  In  our  research*  hatrs  net  been  eonstrued 
Jndlelally*  althou^  the  word  "all"  has  been  Interpreted  In  eonneo* 
tlon  with  ether  natters  which  we  believe  by  analogy  to  be  here  ap- 
plicable* 


In  this  respect  your  attention  Is  Invited  te  the  ease  of 
Ingalls  T*  Cssipbell*  24  Pae*  904*  906*  sAiereln  tho  Supresw  Court  of 
Oregon  construed  a statute  with  reference  to  the  repealing  of  all 
laws  relating  to  cItII  disabilities  of  a wife*  In  passing  upon  the 
statute  the  court  saldt 

"*  * * The  first  section  0^998 ) provides  that  *all 
laws  which  l^ose  or  reeofmlse  cItII  disabilities 
upon  the  wife  ehleh  are  not  ijqposed  and  recog- 
nised as  existing  as  to  the  husband  are  hereby 
repealed*'  'All  laws'  would  Include  both  the 
statutory  and  enseinn  Iscwj  and  whatever  of  these 
that  Inpese  or  recognise  cItII  disabilities  In 
the  one  that  la  net  recognised  In  the  other  are 
hereby  repealed*  The  nanlfest  object  of  the 
section  Is  te  repeal*  not  to  nodlfy  or  aaend*  all 
laws* ' whottier  cesaon  or  statutory*  vdileh  have  the 
effect  te  Impose  or  recognise  sueh  elwll  disabil- 
ities* • * •" 

In  the  ease  of  Automobile  Gasoline  Compiuiy  t*  City  of 
St*  Louis*  82  8*W*  (2d)  281*  265*  the  Supreme  Court  of  Missouri  had 
eecaslen  te  construe  a charter  prorlslen  of  the  City  of  8t*  Louis*  and 
saldt 


"Appellant  Insists  that  said  clause  2 should  be 
construed  as  applying  only  to  property  taxation* 
because  It  1 mss il lately  follows  clause  1|  therefore 
obviously  refers  to  tho  subjects  and  objects  of 
taxation  referred  te  In  clause  1*  idiloh  appellant 
contends  was  Intended  te  Include  only  real  ahd 
personal  property*  The  language  used  la  clause 
1 Is  net  restricted  te  real  and  personal  property* 


Mr*  Donald  B*  Dmrson* 
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It  aaja  *all  subjoets  or  objoota  of  taxation** 
idilah*  as  abora  statod*  ineludas  parsons  and 
oaeupations  subjaot  to  lioaosa  tazas*t  * 


1Tabstar*s  Diatlonary  dafixias  tha  isord  *all*  to  naan  "tha 
nhola  qaantitjr*  • • * arary*  idiolly*  antiraly*  totalltyi  banea,  aTory» 
thing**  * *" 


With  thaaa  aonaidaratians  in  aind*  it  obriausly  folloiro 
that*  if  tha  eoronar  is  rafuirad  to  hold  an  inquast  on  tha  body  of  any 
daoaaaad  parson  and  to  naha  tha  aartifioata  of  daath  raqoirad  far  burial 
pamitf  and  suoh  ooronar  is  unabla  to  taka  suah  inquast  and  tha  Justiaa 
of  tha  paaea  has  takan  tha  in^Mst*  it  than  follavs  that  suoh  ^stioa 
of  tha  paaaa  should  sign  tha  aartifiaata  of  daath* 


COnLUSIOM. 


In  Tiasr  of  tha  abora*  it  is  our  opinion  that  nhansrar  tha 
ooronar  is  unabla  to  taka  an  inquast  or  parfora  any  duties  inposad  upon 
hia  by  lav*  than  any  Justioa  of  tha  paaaa  or  any  Judge  or  Justiaa  of  az^ 
aourt  of  raaard  in  tha  proper  aounty  nay  taka  suoh  inquast  and  parfona 
all  tha  duties  inposad  upon  tha  ooronar  by  Ian* 

Hanaa*  tha  Justiaa  of  tha  paaea  nay  sign  tha  daath  aartifiaata 
raquirad  far  burial  pamit  within  tha  naanlng  of  Saatian  904T*  Rarisad 
Statutas  of  Missouri*  1929* 


Raspaetfully  snUtittad* 


RUSSELL  C*  STOK 
Assistant  Attorasy  Oanaral 

APPROVEDi 


i.  E*  lAILOR* 

(Aeting)  Attomay^'^naral 
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CRIMINAL  PROCEDaHE  - JUSTICES  OE  THE  PEACE  - APPEALS: 

« 

Justice  of  the  Peace  may  not  quash  information. 
State  may  not  appeal  from  ruling  of  Justice  of  the 
Peace,  hut  may  by  writ  of  certiorari  to  the  Circuit 
Court  have  such  record  quashed. 


August  5,  1938 


Honorable  Donald  3,  Dawson 
Prosecuting  Attorney 
Bates  County 
Butler,  Missouri 


Dear  Sir: 


filed 


This  is  in  reply  to  yours  of  July  Z^th  wherein 
you  request  an  official  opinion  from  this  department 
upon  the  following  question: 

"Therefore,  I would  like  your  opinion 
on  this  proposition:  In  a misdemeanor 
case  before  a Justice  of  Peace  can  the 
State  appeal  from  the  order  of  the 
Justice  sustaining  a motion  to  quash 
the  information?  If  so,  what  are  the 
proper  steps  in  perfecting  such  an 
appeal?" 

Upon  the  question  of  the  right  of  the  State  to 
appeal  from  an  order  of  a Justice  of  the  Peace  sustaining 
a motion  to  quash  an  information,  we  find  that  Sections 
3753  and  3755,  R,  S,  lo,  1929,  are  the  only  sections  which 
provide  for  an  appeal  in  a criminal  case  by  the  State, 
These  sections  are  as  follows: 

"Sec,  3753,  •o'hen  any  Indictment  or 
Information  la  adjudged  Insufficient 
upon  demurrer  or  exception,  or  where 
judgment  thereon  Is  arrested  or  set 
aside,  the  co\irt  In  which  the  proceedings 
were  had,  either  from  its  own  knowledge 
or  from  information  given  by  the  prosacut- 
ing  attorney  that  there  Is  reasonable 
groxmd  to  believe  that  the  defendant  can 
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be  conTicted  of  an  offense,  if 
properly  charged,  may  cause  the  de- 
fendant to  be  oomzr.ltted  or  recognized 
to  answer  a new  Indictment  or  Infoma- 
tion,  or  If  the  prosecuting  attorney 
prays  an  appeal  to  an  appellate  court, 
the  court  may,  in  its  diaoretlon,  grant 
an  appeal.** 


'*3eo.  3755.  If  no  appeal  be  taken  by 
or  allowed  to  the  state  in  any  case  in 
which  an  appeal  would  lie  on  behalf  of 
the  state , the  prosecuting  attorney  may 
apply  for  and  prosecute  a writ  of  error 
in  the  supreme  court,  in  like  rnenner  and 
with  like  effect  as  such  writ  may  be 
prosecuted  by  the  defendant;  but  in  such 
case  the  defendant  shall  not  be  required 
to  enter  into  any  recognizance  to  answer 
further  to  such  offense,  but  if  the  judg- 
ment of  the  circuit  court  shall  be  re- 
Tersed,  the  defendant  may  be  arrested 
on  warrant  and  brought  before  the  clr- 
cuil  court  for  Judgment,  or  such  other 
proceedings  as  the  case  may  require. * 

It  will  be  noted  that  these  sections  only  apply  to 
procedure  in  the  Circuit  Court.  Criminal  procedure  in 
Justice  Courts  does  net  provide  for  appeals  by  the  State. 

Section  3417,  R.  S.  Uo.  1929,  provides  as  follows: 

"No  case  shall  be  dismissed  or  dis- 
continued by  reason  of  any  defect  in 
the  information,  but  the  same  may  be 
amended  at  any  time  before  the  ease  is 
finally  sulnnitted  to  the  Justice  or  Jury, 
or,  if  the  case  be  appealed  to  the  cir- 
cuit court,  or  other  cotirt  having 
criminal  Jurisdiction,  t:.en  the  informa- 
tion may  be  amended  in  like  manner  in 
such  court,  and  no  amendment  shall  cause 
a delay  of  the  trial,  except  at  the 
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instance  of  the  defendant  for  good 
cause  shown  upon  oath  or  by  affidavit. 

If  an  information  shell  be  lost  or 
destroyed,  it  shall  be  the  duty  of  the 
justice  or  Judge,  as  the  case  may  be,  to 
reiiulre  another  to  be  filed,  and  proceed 
with  the  trial.” 

A Justice  of  the  Peace  is  only  authorized  to  per- 
form  such  acts  as  are  prescribed  by  the  statute.  The  law> 
makers  eridenoed  their  intention  of  limiting  the  powers  of 
a Justice  of  the  Peace  by  providing  in  Section  3417,  supra, 
that  no  case  shall  be  dismissed  or  discontinued  by  reason 
of  €uiy  defect  in  the  information.  Therefore,  the  Justice 
of  the  Peace  who  attempted  to  pass  upon  the  information 
ezoeeded  his  Jurisdiction.  Then  your  re.^uest  goes  to  what 
recourse  the  3tate  has  in  such  a case. 

As  there  is  no  provision  in  the  statute  for  the 
State  to  appeal  or  sue  out  a writ  of  error  from  a Justice 
of  the  Peace  Judgment,  we  will  look  to  the  Constitution  for 
a solution  of  this  problem. 

Section  23  of  Article  VI  of  the  Constitution  provides 
as  follows X 


"The  circuit  court  shall  exercise 
a superintending  control  over  criminal 
courts,  probate  courts,  county  courts, 
municipal  corporation  courts.  Justices 
of  the  peace,  and  all  inferior  tribunals 
in  each  county  in  their  respective  cir- 
cuits,” 

On  this  same  subject,  we  find  in  the  case  of  State 
V.  Landwehr,  71  3.  W.  (2d)  145,  the  court  said: 

"Now  the  power  of  supervisory  or 
superintending  control  which  is  rested 
by  the  Constitution  in  the  circuit  courts 
over  courts  and  tribunals  of  inferior 
Jurisdiction  is  of  ancient  inception, 
and  relatae  back  to  and  has  its  origin 
in  the  power  ezereised  by  the  King's  Bench 
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In  Snglcuid»  whicli  origlnallj  compra> 
bended  not  onlj  supervision  and  control 
over  all  inferior  judicial  tribunals  by 
the  exercise  of  an  appellate  jurisdic- 
tion, but  also  the  power  to  issue 
extraordinary  legal  writs  with  a view 
to  compellini^;  such  inferior  tribunals  to 
act  within  their  jurisdiction,  and  thus 
to  prohibit  them  from  acting  outside  of 
or  in  excess  of  their  jurisdiction.  As 
such  supervisory  control  came  into 
exercise  by  the  courts  of  the  colonies, 
the  power  of  review  by  appeal  or  error 
came  to  be  regarded  as  separate  and 
distinct  from  the  power  exercised  pur- 
suant to  the  established  extraordinary 
legal  remedies,  so  that  it  is  now  the  latter 
power  which  is  commonly  and  generally  re- 
garded as  falling  within  the  contemplation 
of  the  constitutional  provision  for  super- 
intending control,  the  same  to  be  exercised 
as  a discretionary  authority,  and  under 
extraordinary  clrcumstanoas  whan  the  remedy 
by  appeal  or  error  is  inadeiiuats.** 

In  the  case  of  State  ex  rel.  v.  'itfurdeman,  254  ho. 

501,  the  court  held: 

"Under  the  general  superintending  control 
over  all  inferior  courts  conferred  by  the 
Constitution  upon  the  luprema  Court  the 
writ  of  certiorari  will  issue  from  said 
cotirt  to  review  the  proceedings  in  a 
habeas  corpus  case  pending  in  the  circuit 
court.  At  common  law  the  issuance  of  the 
writ  of  certiorari  was  authorized  before 
the  proceedings  instituted  had  culminated 
in  a trial,  order  or  judgment,  and  was 
based  on  the  absence  or  an  excess  or  a 
usurpation  of  jurisdiction  on  the  part  of 
the  court  from  which  the  proceedings  were 
removed;  and  under  Missouri  procedure  the 
office  of  the  writ  is  the  same  as  at 


I 
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oonunon  law,  and  courts  are  authorized 
to  adopt  the  principles  ana  usages  per- 
taining to  it  deyaloped  under  the  ccHiraon 
law  system,  it  in  other  respects  consistent 
with  existing  statutes.** 

And  at  page  569  of  said  case  the  court  said: 

’’^ere  the  writ  is  applied  for,  as  it 
is  here,  by  the  chief  law  officer  of 
the  State,  the  Attomey-Oeneral , it  goes 
as  a matter  of  course  (State  ex  rel.  t. 

Dobson,  133  Vo.  1,  19)  in  the  first 
instance,  prorided  there  is  apparent  in 
the  application  any  one  of  the  following 
rec^uisites:  1st,  absence,  excess  or 
abuse  of  Jurisdiction  (State  ex  rel.  t. 
Broaddus,  £36  Vo.  1.  c.  804;  State  ex  rel. 

V.  Reynolds,  190  Vo.  576;  State  ex  rel.  Knox 
V.  Selby,  133  Vo.  App.  558);  2nd,  absence 
of  the  right  of  appeal  (State  ex  rel.  t. 
Broaddus,  £45  L'o.  1.  c.  135;  Ferguson  t. 
Fersnison,  36  Vo.  197;  &z  parte  Jilz,  64 
Ko.  205;  Weir  v.  Varley,  99  Vo.  484  , 488); 
and,  3rd,  laclc  of  any  other  adeq.uate  remedy 

♦ » ♦ »f 

e 

All  three  of  these  requirements  are  contained  in  your 
case.  The  court  in  that  case  held  that  the  court  which  had 
superrision  of  inferior  courts  could  quash  the  record  of  such 
courts  where  they  had  acted  beyond  their  Jurlsdietion.  The 
same  rule  would  apply  to  a circuit  court  in  its  superriaorj 
powers  orer  a Justice  of  the  peace  court  in  its  Jurisdiction. 
We  find  the  rule  stated  at  Sec.  617,  page  659,  Vol.  35  C.  J. , 
as  follows: 


••The  conmon-law  writ  of  certiorari  is 
strictly  a reylsory  remedy  intended  for 
the  correction  of  errors  of  law  apparent 
on  the  face  of  the  record,  and  which  go 
to  the  Jxirlsdiction  of  the  inferior 
tribunal.  It  is  not  a substitute  for  an 
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appeal,  and  will  not  reaok  aara  error 
or  Irregularity  not  affecting  jurisdio- 
tion.  In  many  Jurisdictions  writs  of 
certiorari,  recordari,  and  review,  is- 
sued to  review  proceedings  before  Justices, 
are  now  regulated  by  statute.  But,  '.vhila 
neither  the  oosunon-law  nor  the  statutory 
writ  of  certiorari  or  its  ec^uivalent  can 
as  a rule  take  the  place  of  an  appeal  or 
writ  of  error,  unless  the  statute  so 
provides,  it  nevertheless  partakes  of 
their  nature,  and  will  lie  where  an 
appeal  or  writ  of  error  does  not,  or  where 
the  right  thereto  has  been  denied  or 
lost  otherwise  than  by  a party's  own  de- 
fault." 

And  at  Sec.  6£2,  pac-e  66£,  Yol.  35  C.  J.,  we  find: 

"Certiorari  or  recoruari  is  the  proper 
remedy  for  a review  of  proceedings  be- 
fore a Justice,  where  iie  was  without 
Jurisdiction  or  exceeded  his  Jurisdiction, 
although  in  some  Jurisdictions  certiorari 
will  not  lie  in  such  case  if  there  is  an 
adequate  remedy  by  appeal  or  otherwise. 

But  certiorari  cannot  be  used  to  try  the 
question  of  the  Justice's  right  to  the 
office." 

And  at  Sec.  693,  page  379,  Yol.  16  0.  J.,  the  rule 
is  stated  as  follows: 

"A  writ  of  certiorari  to  review  a 
sxuBinary  conviction  by  a magistrate 
brings  up  for  review  all  Jurisdictional 
errors  apparent  on  the  face  of  the  record." 
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From  tha  foregoing  cases  and  authorities,  it  is 
the  opinion  of  this  department  that  a Justice  of  the  Peace 
in  this  State  is  not  authorized  to  q.uash  and  dismiss  an 
information  filed  before  him,  that  by  doing  so  he  acts  in 
excess  of  his  Jurisdiction,  and  in  view  of  tha  fact  that 
the  State  has  no  right  to  an  appeal  from  such  act  and  that 
it  has  no  other  statutory  remedy  which  is  adequate,  it  may 
by  the  Proseouting  Attorney,  by  a writ  of  certiorari  issued 
from  the  Circuit  Court  having  jurisdiction,  get  the  relief 
it  desires  for  such  unauthorized  act  by  having  the  record 
of  such  unauthorized  act  of  the  Justice  quashed,  which  would 
place  the  case  in  the  same  status  it  was  before  the  Justice 
of  the  Peace  sustained  the  motion  quashing  the  information* 


RespectfiQly  submitted 


TYH3  W.  BURTON 
Assistant  Attorney  General 


APPROTiD: 


i,  i.  TAtLCR 

(Acting)  Attorney  General 
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CRIMINAL  PROCSDUHE  - COCPLAINING  WITN^:- 

Ajlj  person  who  is  competent  to  testify  as  a witness 
against  the  defendant  may  sign  a complaint  upon  which 
an  information  may  be  filed. 


iiUjust  10,  1938 


Honorable  Donald  B.  Dawson 
Prosecuting  Attorney 
Butler,  Missouri 


Dear  Sir: 


FI  LED  I 


This  is  in  reply  to  yours  of  august  8th  vdiereln 
you  request  an  opinion  from  this  department  upon  the 
following  question: 


’’Where  a small  child  of  six  years 
of  age  is  assaulted  is  it  proper  for 
the  mother  of  the  child  to  file  the 
affidavit  for  a State  warrant  even 
though  the  mother  did  not  v/ltness  the 
trouble  and  is  competent  to  testify 
against  the  defendant  only  as  to  the 
injuries  her  child  had  at  the  time  he 
came  home  to  report  the  trouble?  In 
this  case,  a man  of  thirty-five  dis- 
turbed the  peace  and  struck  a small 
boy  of  six  years  of  age.  The  mother 
of  the  child  was  not  present  and  did  not 
know  anything  of  the  trouble  until  he 
came  home  with  his  face  bruised  and 
clothing  torn  to  report  what  had  happened. 
The  Justice  of  the  Peace  informed  the 
mother  that  she  would  have  to  sign  the 
affidavit  since  her  son  was  too  young  to 
realize  the  sacred  character  of  an  oath. 
Thereupon,  the  mother  signed  the  affi- 
davit for  the  warrant  and  the  defendant 
was  arrested  and  I filed  Information  upon 
that  affidavit.  The  defendant's  attorney 
filed  a motion  to  quash  the  information 
and  affidavit  for  the  sole  reason  that  the 
mother  was  not  competent  to  sign  or  make 
an  affidavit  charging  the  defendant  with 
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disturbing  the  peace  and  assaulting  her 
child  of  six  years  of  age,  and  for  the 
further  reason  that  inasmuch  as  the  mother 
was  not  a witness  to  the  trouble  she  was 
not  competent  to  testify  concerning  it  and 
was  therefore  not  a witness  in  the  meaning 
of  the  statutes  pertaining  to  the  making 
and  filing  of  an  affidarit  for  a state 
warrant,  and  that  she  did  not  hawe  personal 
knowledge  of  the  charge  she  made  affidarit 
oonoeming. 

"The  Justice  of  the  Peace,  in  sustaining 
the  motion  to  quash,  STidently  agreed  with 
the  defendant  although  I argued  that  a six 
year  old  child  was  too  young  to  make  oath 
and  that  the  mother  was  the  natural  guardian 
and  protector  of  her  minor  child  and  was 
legally  qualified  and  capable  of  swearing 
out  an  affidarit  charging  the  defendant  with 
disturbing  the  peace  and  assaulting  her 
minor  son.  I woxild  like  your  opinion  on 
that  question  of  the  right  of  this  mother 
or  any  parent  to  swear  out  an  affidarit 
charging  that  some  crime  had  been  comsdtted 
against  a minor  son  or  daughter  too  young  to 
realise  the  sacred  character  of  an  oath  or 
affidaTit." 


Under  Criminal  Procedure,  as  it  applies  to  proceedings 


before  Justices  of  the  Peace,  Section  3415,  R. 
pertaining  to  informations  and  complaints  upon 
formations  are  filed,  prorides  as  follows: 


S.  l£o.  1929 
which  sueh 


"Prosecutions  before  Justices  of  the  peace 
for  misdemeanors  shall  be  by  information, 
which  shall  set  forth  the  offense  in  plain 
and  concise  language,  with  the  name  of  the 
person  or  persons  charged  therewith: 
ProTided,  that  if  the  name  of  any  such 
person  is  unknown,  such  fact  may  be  stated 
in  the  information,  and  he  may  be  cheorged 
under  any  fictitious  name;  and  when  any 
person  has  actual  knowledge  that  any  offense 
has  been  committed  that  may  be  prosecuted 


Honorable  Donald  B.  Dawson 


3- 


Attgust  10 » 1938 


by  information,  he  may  make  ccaiplaint, 
Tsrifiad  by  his  oath  or  affirmation, 
before  any  officer  authorized  to  ad- 
minister oaths,  setting  forth  the 
offense  as  prorided  by  this  section, 
and  file  same  with  the  justice  of  the 
peace  haring  jurisdiction  of  the  offense, 
or  delirer  same  to  the  prosecuting  at- 
torney; and  whenerer  the  prosecuting 
attorney  has  knowledge,  information  or 
belief  that  an  offense  has  been  com- 
mitted, cognizable  by  a justice  of  the 
peace  in  his  county,  or  shall  be  informed 
thereof  by  oomplaint  made  and  delirered 
to  him  as  aforesaid,  he  shall  forthwith 
file  an  information  with  a justice  haring 
jurisdiction  of  the  offense,  founded  upon 
or  accompanied  by  such  oomplaint." 


From  this  section,  a prosecution  before  a Justice 
of  the  Peace  may  be  instituted  by  the  Prosecuting  Attorney 
filing  an  information  either  based  upon  a rerified  complaint 
of  some  person  who  has  actual  knowledge  of  the  offense  , or 
it  may  be  based  upon  the  knowledge,  information  or  belief  of 
the  Prosecuting  Attorney.  There  is  no  question  but  that 
the  Prosecuting  Attorney  may  file  the  information  on  his  own 
knowledge,  information  or  belief  regardless  of  whether  or 
not  a oomplaint  is  filed. 

It  seems  to  be  the  rule  in  this  state  that  a oon- 
riction  cannot  be  had  on  an  information  which  is  based  upon 
a complaint  that  is  siade  by  a person  who  has  no  knowledge 
of  the  commission  of  the  offense  for  which  such  person  is 
charged.  This  rule  is  stated  in  the  ease  of  State  t. 
headows,  106  Mo.  App.  604,  606,  as  follows: 

"It  has  been  seweral  times  ruled  by  us 
that  when  a prosecuting  attorney  files 
an  Information  before  a justice  of  the 
peace  based  on  the  complaint  of  a priwate 
citizen  filed  therewith,  the  defendant 
can  not  be  oonTicted  of  an  offense  of 
which  the  person  making  the  caaplaint  had 
no  actual  knowledge." 
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As  to  what  la  actual  knowledge,  the  lawmakers  haye 
not  declared  themaelres  unless  by  Sections  3416  and  3418, 

R.  S.  VOm  1929,  they  meant  any  person  competent  to  testify 
against  the  defendeint  was  one  who  had  actual  knowledge  of 
the  offense. 

Section  3416  provides  In  part  as  follows: 

'*l-roTlded,  that  complaints  subscribed 
and  sworn  to  by  any  person  competent 
to  testify  against  the  accused  nay  be 
filed  with  any  Justice  of  the  peace." 

And  Section  3418  touches  this  ^iuestlon  in  the  follow- 
Ing  language: 


"Upon  the  filing  of  a complaint  be- 
fore a Justice  of  the  peace,  verified 
by  the  oath  or  afilmatlon  of  a person 
cojBpetent  to  testify  against  the  accused, 

If  the  Justice  be  satisfied  that  the 
accused  Is  not  likely  to  try  to  escape 
or  evade  prosecution  for  the  offense 
alleged,  it  shall  be  his  duty  to  forth- 
with forward  such  e<»plalnt  to  the  prose- 
cuting attorney." 

The  term  "actual  knowledge"  le  defined  In  Words  and 
Phrases,  4th  £d.,  Yol.  1,  page  86,  as  follows: 

"l^eans  of  knowledge  are  equivalent  to 
knowledge,  and,  where  it  appears 
notice  or  information  of  circumstances 
which  would  put  one  on  Inquiry,  which. 

If  followed,  would  lead  to  knowledge, 
or  that  facts  were  presumptively  within 
knowledge,  he  will  be  deemed  to  have 
had  'actual  knowledge*  of  these  facts." 

In  the  case  which  you  have  submitted  It  appears  that 
the  mother  of  the  child  knew  that  It  had  been  Injured,  and 
from  the  statement  of  the  child  she  leaned  who  had  committed 
the  assault.  There  Is  no  doubt  that  she  would  be  a competent 
witness  to  testify  as  to  the  condition  of  the  child  and  the 
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injuries  It  reoelred,  and  thars  is  no  Ctusstion  but  that 
this  testimonj  would  be  against  the  accused. 

Said  Section  3415  does  not  limit  nor  state  the 
manner  in  which  such  complainant  may  obtain  actual  knowledge 
of  the  assault.  By  reading  Sections  3415  and  3418  in  con- 
nection with  said  Section  3415,  we  are  conTineed  that  the 
laenakers  intended  that  any  person  who  is  competent  to 
testify  against  the  accused,  has  sufficient  actual  knowledge 
of  the  offense  to  authorize  such  person  to  sl^  tke  com- 
plaint upon  which  an  information  may  be  based  as  is  prorided 
said  Section  3415. 


C0NCLU3I0H 


From  the  foregoing,  this  office  is  of  the  opinion 
that  the  parent  or  guardian  of  a minor  child  who  is  too 
young  to  make  an  oath  may  sign  a c<»nplaint  against  one 
accused  of  injuring  such  child,  prorided  that  such  parent 
or  guardian  is  a competent  witness  to  testify  against  the 
accused.  We  are  Turther  of  the  opinion  that  if  such  parent 
knows  of  the  injuries  to  the  child,  then  such  testimony  is 
competent  in  the  trial  against  the  accused,  which  fact  would 
qualify  the  parent  as  a complaining  witness  who  had  actual 
knowledge  of  the  offense. 


Respectfully  submitted 


TTOS  W.  3CRT0K 
Assistant  Attorney  General 


APPROYKD: 


rr'nam 

(Acting)  Attorney  General 
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SCK6oLS  School  bus  of  Public  school  district  may 

‘j.'KAi-ISPoH'TA‘liON  pick  up  school  children  in  any  rural  dis- 
tricts thru  vaalch  the  bus  route  passes. 


October  3,  1938 


Hon*  j^rker  Javls 
Prosecuting  Attorney 
Lewis  County 
Canton,  Mlssouz*! 


hear  Sir: 

This  is  to  acicnow ledge  your  letter  as  follows i 


”bchool  bus,  operated  by  a town  school  district  . 
‘iistrict  which  has  hii^  scliool,  is  rout- 
ed thru  two  rural  school  districts  ad- 
joinin  for  purpose  of  transporting 
high  school  pupils  to  such  high  school. 

Hural  puulic  schools  are  osing  main- 
tained in  such  rural  districts*  Can 
such  bus  pick  up  ^nd  transport  puolic 
school  pupils,  residing  in  such  rural 
districts,  tu  public  school  in  town 
operating  such  bus,  v/lthout  consent 
of  rural  district,  either  free  or  for 
iiire?“ 


/article  XX,  Section  1,  of  the  Constitution  of  Missouri,  pro- 
vides as  follows t 

"a  general  diffusion  of  knowledge  and 
intelligence  boln  essential  to  the  pre- 
servation of  the  rights  and  liberties  of 
ti.e  people,  the  Ceneral  Assembly  shall 
estebllsli  and  maintain  free  public  schools 
for  the  ■•ratultous  ^struction  of  all  per- 
sona iii  tx.la  state  be  tween  the  age  s of  sTx 
and  tweix ty  yex.rs**^ 


ihe  Supreme  Court  of  Missouri  in  Wrl.-i^t  v*  hoard  of  Education 
of  St.  Louis,  246  S*  Vv*  43,  44  saidt 


"in  view  of  the  beneficent  purpose  of 
public  e^  .cation,  it  was  not  attempted 
in  the  Constitution  (Article  II)  to  place 
any  restriction  upon  he^islative  action 
in  regard  tiiereto  other  than  an  age  limit 
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‘'nrltriln  wlxlch  tl:e  rights  granted  were 
to  be  enjoyed# 

It  is  seen  Uiat  the  Constitution  ;ives  to  the  ieneral  Assem- 
oly  the  right  to  establish  and  maintain  free  public  schools 
for  persons  in  this  state  between  the  ages  of  six  and  twen* 
ty  years#  The  General  Assea^bly  in  oarz*ylng  out  the  mandate 
of  the  Constitution  has  established  free  public  schools# 

Laws  have  been  enacted  creating  rural  schools#  consolidated 
schools#  town  and  city  schools#  enlarged  school  districts# 
and  other  laws  have  been  enacted  so  that  no  child  between 
the  ages  of  six  and  twenty  years  has  to  do  without  attending 
school  at  public  expense#  iVhere  a pupil  resides#  in  most 
instances#  determines  the  place  where  such  may  attend  school 
free#  In  other  words#  if  a pupil  resides  in  a city#  su(^ 
attends  a city  school  without  charge  and  if  the  place  of 
residence  is  a rural  district#  then  the  z*ural  school#  How* 
ever#  a pupil  residing  in  a rural  district  may  attend  school 
in  a consolidated  or  city  school  district#  but  in  order  to 
do  so  must  pay  tuition#  .But  if  the  pupil  attends  school  in 
the  district  in  which  he  resides  then  no  tuition  can  be  ex- 
acted from  him#  And  if  pupils  reside  in  a district  in  which 
no  school  is  maintained  and  provision  is  made  to  transx>ort 
such  to  an  adjoinin  district#  no  tuition  fee  or  transpor- 
tation fee  is  required#  because  education  to  them  is  free 
t in  such  instances#  Section  20#  Laws  of  Mo##  1931#  page  346# 
Like-wise#  if  a rural  district  does  not  maintain  a high 
school  sucij  pupils  may  attend  an  approved  high  school  in 
another  district  and  the  state  and  rural  district  pay  the 
tuition  fees#  Laws  of  Mo##  1935#  page  351#  Section  18# 

Laws  of  Mo##  1933#  imge  58o#  permits  the  County  Superin- 
tendent to  assign  pupils  to  a more  assessable  school  and  no 
tuition  is  required  of  the  pupil# 

Section  9207#  R#  S#  Mo##  1929#  reads  in  part  as  followsi 

"The  hoard  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
or  ganization#  grading  and  govemir.ent  in 
tiieir  school  district  * * * and  may  admit 
pupils  not  residents  within  the  district# 
and  prescribe  tlie  tuition  fee  to  be  paid 
by  the  same  ■«•  * * provided  furti:^erf  that 
any  person  paying  a school  tax  in  any 
other  district  than  that  in  whicli  he  re- 
sides shall  be  entitled  to  send  his  or 
her  children  to  school  in  the  district 
in  which  such  tax  is  paid  and  receive 
credit  on  the  aniount  charged  for  tuition 
to  the  extent  of  such  school  tax#" 
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Uxeirefore,  all  achool  oardo  have  the  power  to  abi:.it  non- 
resident pupils  and  prescribe  a tu.  tion  fee  for  Uxelr 
atteijdance*  hov/ever,  the  right  of  the  school  district 
to  a jnlt  * non-ire  sident  pupils  la  purely  discretionary  and 
not  mandatory*  State  ex  rel  i.iirnett  v*  school  District 
of  City  of  Jefferson*  et  al*  74  S*  W*  (2nd)  50*  Also* 
the  pupil  is  free  to  choose  what  school  he  desires  to 
attend*  if  admittance  can  be  had*  in  any  school  in  the 
state*  Hov/ever*  the  pupils  must  attend  ache'll*  Thus 
a student  living  in  Canton*  Missouri*  oould  attend  school 
in  Canton  free  of  cliarge*  but  oould  attend  school  in  St* 
ho  ls*Mlssourl*  if  arrangements  were  made  between  him 
and  the  St*  Louis  school  district*  In  other  words*  the 
right  of  the  pupil  to  attend  school  in  a district  other 
tJrian  that  of  his  residence  is  purely  between  the  -^upll 
and  Uie  district  he  seeks  to  attend  school*  The  district 
in  which  he  resides  woul^.  h.^ve  no  voico  in  the  matter  if 
the  ; upil  wants  to  attend  a different  school*  as  the  dis- 
trict T/hereln  he  resides  would  not  have  to  pay  any  tui- 
tion if  he  attended*  under  such  circumstances*  a differ- 
ent scliool*  Like-wise*  if  a school  which  accepts  non- 
resident pupils  and  exacts  tuition  fees  from  them  desj-res 
to  transport  said  pupils*  we  do  not  find  any  statute  which 
requires  the  consent  of  the  district  of  residence  in  order 
for  such  arrangement  to  be  made*  Therefore*  whetJrier  the 
transporting  is  free  or  for  hire  does  not  enter  into  con- 
sideration* No  consent  of  the  rural  district  is  requlired* 
And*  if  the  transporting  is  pupils  to  a school*  either 
free  or  for  hire,  such  does  not  come  under  the  Public  ier- 
vlce  Cotomission  Act*  As  long  as  pupils  are  transported 
to  and  from  school  re ':ardless  of  whether  they  reside  in 
the  district  or  not  does  not  require  the  consent  of  the 
district*  wherein  the  pupils  reside*  in  our  opinion*  as  it 
is  a matter  solely  oe tween  the  pupils  and  the  school 
attended* 

'..e  answer  your  question  - "Can  such  bus  pick  up  and  trans- 
port public  school  pupils*  residing  in  such  rural  districts 
to  public  school  in  town  operating  such  bus,  wltiiout  con- 
sent of  rural  district,  either  free  or  for  hire"  - in  the 
affirmative * in  our  opinion* 


Yours  very  truly 


TYRE  W*  ■;URT'0N 

AiiuOVED:  assistant  Attorney  General 

Acting  Attorney  General 
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CONSERVATION  COMMISSION  Prosecution  for  vlolatloTi  of  commission 
FISH  AND  GAME;  regulations,  when  misdemeanor,  must  bo 

In  township  where  offense  was  committed. 


December  7,  1936 


Ron,  Donald  &•  ^^wson 
Prosecuting  Attorney 
bates  Covmty 
butler,  Missouri 


FILED] 


Dear  Sirs 


This  will  acknowledge  receipt  of  joxjt  letter  of 
November  23,  1938  requesting  an  opinion  on  the  follow- 
ing: 


"Ihe  V/lld  Life  Conseirvation  agent  for  this 
county  has  raised  a question  of  crirdnal 
Jurisdiction  which  I would  like  for  you 
to  r under  an  opinion  on.  He  contends  that 
his  orders  are  that  whenever  a person  Is 
arrested  charged  with  violating  any  of 
the  fish  and  game  laws  of  the  State  of 
Missouri  that  the  party  can  be  tried  be- 
fore any  Justice  of  the  Peace  in  the  co\m- 
ty»  nie  particular  case  came  up  in  this 
manner!  A boy  was  az*rested  in  Butler  for 
attempting  to  sell  game  he  had  shot  in 
another  township.  The  agent  charged  the 
boy  with  having  hunted  without  a license 
and  brought  the  case  before  a Justice  of 
the  Peace  here  In  butler#  When  I learned 
of  the  facts  of  the  case  I told  the  a£;ent 
that  I felt  the  case  should  be  filed  be- 
fore the  Justice  of  the  Peace  in  the  town- 
ship in  which  the  boy  had  engaged  in  hunt- 
ing without  a license,  OTxe  agent  said 
that  his  : rders  had  been  that  the  offense 
continued  into  any  township  into  which  the 
boy  might  go  oven  though  he  did  not  hunt 
except  In  one  township.  Under  the  crimi- 
nal laws  of  the  state  it  has  al /ays  been 
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ray  understanding  that  misdameanora  must 
be  prosecuted  In  the  township  in  which 
they  are  coounltted.  If  that  were  the 
case  then  this  boy  would  have  to  have 
been  prosecuted  in  the  township  In  which 
he  was  charged  with  having  hunted  with- 
out a license.  It  is  possible  of  course 
that  the  fish  and  game  laws  constitute 
a contempt  to  the  criminal  laws  of  this 
state  and  if  such  woiild  be  the  case  I 
would  appreciate  being  informed  of  that 
fact.  I know  that  that  there  has  been 
some  controversy  concerning  the  powers 
of  the  fish  and  game  department  and 
thou^t  perhaps  you  woald  be  in  a posi- 
tion to  nform  me  as  to  the  status  of 
this  matter." 


Section  5414  H.  S.  Mo.  1929  provides  in  partt 


” -if  •»  that  all  prosecutions  before  Jus- 
tices of  the  peace  for  misdemeanor  shall 
be  commenced  and  prosecuted  in  the  town- 
ship wherein  the  offense  is  alleged  to 
have  been  comruitted:  " 


In  State  v.  Alford  142  Mo.  app.  412.  the  covirt  con- 
strued the  terms  of  this  statute,  vising  the  following 
language  (l.c.  415): 


"v/e  had  occasion  to  pass  on  this  statute 
in  State  of  Missouri  v.  Grant  Sextion 
(141  14o.  App.  694)  and  wo  there 

held  that  in  order  to  give  Jvirisdiction 
in  a misdemeanor  prosecuted  before  a 
Justice,  that  the  prosecution  must  be 
instituted  before  some  Justice  of''  tTie 
peace  in  the  township  where  it  is  claimed 
the  offense  was  committed. 

"The  Legislature  has  the  right  to  say  in 
what  Jurisdiction  statutory  misdemeanors 
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•hall  be  prosecuted,  aud  to  make 
that  jurisdiction  ezoluslve** 


The  C'^nservatlon  Anendment,  Laws  1957  p*  614,  does 
not  confer  on  the  Conservation  Cammlssion  authority  to 
alter,  by  regulation,  the  terns  of  the  above  statute. 

In  Ex  Parte  Byron  Marsh,  (Mo*  56192  decided  at  the 
September  Term  1^58,  and  not  yet  reported)  the  Supreme 
Court  of  Missouri,  En  Bane,  had  occasion  to,  and  did, 
pass  upon  numerous  questions  Involving  the  powers  of 
the  Conservation  CCBmiission  under  the  above  mentioned 
Constitutional  Amendioent*  In  that  opinion  the  court 
said,  "Regulation  and  legislation  are  not  synonymous 
terms*”  Also  It  Is  held  the  Conservation  Commission  Is 
only  vested  with  the  x>ower  to  prescribe,  within  its 
"administrative  dlscx*etlon",  regulations  to  fill  In  the 
details  of  the  Conservation  Amendment*  The  effect  of 
the  whole  decision  is  that  the  Conservation  Commission 
is  vested  with  no  authority  to  make  "laws",  but  only 
administrative  rules,  which,  because  prunlshable  as 
public  offenses,  may  have  the  force  of  laws*  Further 
the  ooiirt  said  In  the  course  of  that  opinion,  "pvmltlve 
laws  or  laws  fixing  punlshnent  as  for  violations  of 
administrative  rules  are  solely  referable  to  the  legis- 
lative power  and  function*" 

The  Conservation  Commission  having  only  the 
authority  to  prescribe  administrative  regulations,  they 
may  not  delve  into  the  punitive  field  reserved  to  the 
General  Assembly* 

The  Coourt  also  held  that  Section  8511  R*  S*  Mo* 

1929  is  available  to  supply  the  punishment  for  a viola- 
tion of  administrative  regulations  of  the  Conservation 
Commission*  This  section  Is  a punitive  law  of  the 
legislature*  Punishment  for  violation  of  the  Conserva- 
tion Commission* 8 regulations  being  left  to  the  legis- 
lature it  naturally  follows  that  the  power  to  prescribe, 
how,  when  and  where  said  punitive  law  is  to  be  applied 
is  also  within  the  province  of  the  legislature* 
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Therefore*  it  la  oiur  opinion  that  prosecution  for 
Yiolation  of  Administrative  regulations  of  the  Con- 
servation Commission*' must  be  in  accordance  with  the 
peraoriptions  of  the  General  Assembly  of  Missouri*  any 
regulation  of  said  Cocinission*  to  the  contrary  notwith- 
standing* 

We  desire  to  add*  however*  that  we  have  oral  in- 
formation* which  is  all  that  is  available  because  there 
is  no  compilation  containing  the  Conservation  Commis- 
sion regulations*  that  said  body  has  made  no  regulation 
idiioh  in  anywise  attempts  to  fix  the  venue  for  the  pro- 
secution of  violations  of  its  administrative  regulation 


Respectfully  submitted* 


TXRE  W*  BDHTOI 
Assistant  Attorney  General 


APPROVEDI 


TTETTOnCSR 

(Acting)  Attorney-General 
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T.OWWSMP  OKPICESj 

CAi^DIDATES: 

ELECTIONS* 


Candidates  for  township  offices  and 
committeemen  and  commit teewomen  not 
required  to  pay  fee  for  filing  de- 
claration papers. 


Au  ;uot  ido,  1^38 


ttot.rc’  of  Llect-on  UoiiiEilss loners 
St.  Louis  County 
Clayton,  I.llssjurl 


Attention*  i:r.  Jac’  !;•  Dean 


Oentlo’.en* 


Vie  iiave  received  your  letter  of  Att^ust  12  which 
reaos  xn  part  as  follow-* 


"ourln.'  ti  e recent  campaign.  It  seams 
tlxat  Gljrcuit  Juh  l eter  larrett,  dis- 
covered a case  where  Ine  Camrcittee:.  en 
and  Coomil tteewoi i^en  were  required  to  pay 
a fllliig  fee  of  .^itaOO  wlti.  ti  eir  oe- 
claratlona}  as  well  as  tl:e  Justices  of 
Peace  a ju  Constables, 

"Till a Inforiiiatlozi  was  conveyed  to  ti.e  ma- 
jority of  ti.e  people  filinij  for  t e above 
offices.  The  result  was  ti;at  In  most  oases 
t:  o I'llliii^  fee  Was  paid  to  tlxe  Central  Ca.i* 
mlttee, 

"At  a recent  Couaulttee  meoting,  I was  re- 
quested as  t..e  Giiaimian  of  t.  e Co:timlttee 
to  get  an  opinion  froti  you,  -s  to  wi  et  er 
or  not  It  wxll  be  required  in  ti.e  future 
that  this  filing  foe  of  ^&,00  be  paid  by 
all  t ose  seeking  t:  e office  of  Committee- 
men and  Commit teewomen.  Justices  of  Peace 
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aiid  Constables* 

"I  would  appa*ociate  an  opinion  from  you  at 
your  earliest  convenience*  In  the  event 
your  opinion  is  tijit  it  is  neoes8az*y  for 
tlae  CoDiii'iltteexr^n  and  Ca[iiiQitteewoi..en  to  pay 
into  tiiS  treasury  of  tx^a  County  Coxunittee 
tiie  fee  of  v5*00*  at  ti:e  tluje  ti.eir  heclara-' 
tions  for  office  are  filed)  those  w o fail 
to  pay  their  filing  fee,  in  spite  of  ti.ia 
fact,  anc.  U;eir  names  are  priiited  on  tlie 
oallot  by  tiie  iilection  Casual  ssioner,  and  in 
turn  t ey  are  elected  to  the  office  they 
sou^d^ti  Are  they  or  are  ti.ey  not  qualified 
to  receive  from  the  x^lleotion  } oard  a certi- 
fication of  selection*  .»•  <»  <4- 


It  ia  clear  that  ti.e  oi flees  of  Justice  of  tie  Veaoe 
and  Constable  are  towns.’ :ip  offices* 

As  to  Justices  of  t s Peace  Seo*  <2136  R*  S.  IJo*  1929 

states  I 


•hacy.  munloipal  towiiahlp*  except  as  other- 
wise provided  by  law,  smll  be  entitled  to 
two  Justices  of  the  peace,  to  be  elected 
and  ooinmlssioned  in  th-e  manner  Iiereinafto'- 
provlded;  , i*  > t,'' 


In  the  case  of  Carpenter  v*  Hot  , 192  i;o*  663,  l*c*669 
t]tje  court  saioi 


"Cities  do  nut  elect  Justices  - strictly 
speakx.n.:^  u..ere  is  no  suox..  a tx  Ing  as  a 
Justice  in  a city  except  possibly  in  6t* 
Louis*  Justices  are  uunicipal  towns  ip 
officers*" 


In  connection  with  tx.e  office  of  constable  .ieo*  11748 
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R*  S,  1^0*  192(29  provlc'es  In  part  ti^att 


"At  t:  e general  election  to  be  held  in 
19<20«  anil  at  euc.  enoral  election  every 
two  years  tierealter,  the  qualified  voters 
of  each  towns!  ip  in  every  county  in  tliia 
state  sr.all  elect  a coi stable,  w:  o s:  all 
be  a resident  of  the  towns  ip  for  which 
he  is  elected,  and  wl.o  slvall  i old  i is  of- 
fice i'or  two  years  and  until  i.ls  successor 
be  elected  and  qualified;  # ♦ «>  * it," 


Vte  ax'e  of  the  opinion,  therefore,  that  the  o flees  of 
Justice  of  tliS  peace  and  constable  which  are  filled  by  the 
townai':ips  exclusively,  can  only  be  classified  as  townsliip 
offices.  Ti.ese  offices  are  in  fact  so  designated  by  tlie 
statutes  quoted  above. 

bee.  lOttbo  H.  S.  Uo.  1929  Is  the  only  statute  which 
mi^'ht  in  uiij  sense  be  upplucxable  relati\e  to  deposits  by 
candidates  previous  to  tiie  filing  of  declaration  papers. 
m.8  statute  provides  t att 


"iiacii  candidate,  except  for  ja  twwnsi.ip 
oif ice,  previous  to  i'iliug  declaration 
papers,  as  in  ti  is  article  prescrloed, 
eijill  pay  to  Uie  treasurer  of  ti  e state 
or  county  central  comnlttee  of  ti.e  po- 
litical party  upon  Wi.ooe  ticket  he  px*o- 
poaes  as  a oanoidate  and  seeks  nomina- 
tion, a certain  sum  of  money,  as  follows, 

VK  -ir  ->•  ■»* . " 


We  observe  trerefore  that  the  alcove  statute  by  express 
wox*dlng  exerapts  candidates  for  towns  ip  offices  from  its  pro- 
visions reqxiirin  ^ certain  amounts  in  connection  with  each  of- 
fice to  be  paid  to  the  treasurer  of  t e state  or  county  cen- 
tral co:  mlttee. 

Sec.  10278  K.  S.  i.'iO.  1929  in  co  inection  with  the  elec- 
tion of  coLinittee:.ien  and  coinmit  teewomen  reads  as  follow 
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"At  tx-e  Aujuat  prlciury  eacj:  voter  may 
write  in  ti:e  space  left  on  the  ballot 
for  t.iat  purpose  the  names  of  a luan  and 
a wo^’iun,  qualified  electors  of  t e pro- 
duct, or  votln  district  as  t;  e case 
may  ue,  for  Ov>:'inittea  .en  for  such  town- 
siiip,  or  voting  district,  and  tlie  man 
and  tlrie  woman  receiving  the  highest  num- 
ber of  votes  in  such  township,  or  elec- 
tion di  strict,  s:all  be  tine  members  of 
the  party  ooirimlttee  of  t:.e  county,  or 
In  the  case  of  a city  not  witl^ln  the 
cotuity,  of  the  city  of  which  suc’r  voting 
precinct,  or  district  is  a paz*ti  Provided, 
that  any  qualified  elector  in  an;/  such 
voting  precinct  or  district  may  have  Lie 
or  her  name  printed  on  tie  prliiiary  ballot, 
or  party  ticket  on  which  he  or  ehe  may  de- 
sire to  beoo.ne  a candidate  for  commit  tee- 
man  or  coMmitteewocian  by  complying  with  ti.e 
provisions  of  section  10257.  R»‘J«  1929* 
(Laws  192b,  p.  197,  '‘eo.  !•)" 


To.e  effect  of  tt-ie  above  section  is  that  t.  ere  is  to 
be  no  priijary  election  for  t.  e pux»pot.e  of  ncxninetlng  ca.idl- 
dates  for  the  offices  of  oonE^iittee^  .en  and  oai>iaitteewomen  to 
be  voted  on  at  a subsequent  general  election#  CoBciiltteetriSn 
and  O'jtixiitteewo.ien  are  elected  at  the  primary  election#  The 
names  of  such  oanaj.dates  for  eleotioii  na;, , l^owever/  be  placed 
on  tiie  ballots  by  complying  witu  saiu  section  102^ ^ wt.ich 
proviues  now  and  when  ti  e declaration  a- all  be  filed  and  enat 
it  siiall  contain* 

Section  1025b  S«  ho#  1929  provides  ti.at  certain 
amounts  s all  oe  paiu  by  eac  candidate,  previous  to  filing 
declaration  papers,  to  tlie  treasurer  of  the  state  or  county 
central  ca^xnittee  of  the  political  party  upon  whose  ticket 
he  proposes  "aa  a caxididate  and  seeks  nonfiinatlon#"  In  ot-her 
words  this  statute  oontemplx.tes  t:.at  only  t-.ose  oanci< dates 
wliO  are  seeking  a "nomination"  s.  all  be  required  to  pay  any 
such  fee#  It  makes  no  such  requirement  of  ti^ose  seeking  only 
election  and  not  a nomination# 


i 
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V.e  cun  erelore  oni.  arrive  at  the  conclusion  tl^at 
oanuidates  who  fixe  declarations  for  election  to  tiie  offices 
of  Gor^onitteei/^n  anu  ooi  zaitteewoonen  are  not  required  to  pay 
an>'  foe  m ataoever  to  uie  treasurer  of  the  proper  party  ooa>* 
mittee;  tl.at  such  requiret  ^enta  are  Intexided  onlj  for  those 
oandiclates  aeek.n^  a noiainavlon  for  a party  office* 

Apparently  you  have  in  Blind  :jection  1027'ia  found  in  Uie 
Xiaws  of  Uiasouri,  1957,  p.  255*  TiJ.8  section  is  not  applicable 
to  St*  Loiis  County*  It  provides  that  any  qualified  elector 
in  €uiy  ward  of  a city  containing  five  hundred  thousand  inlAbi- 
tants  or  sioi'e  may  have  his  or  j.er  name  prl  tted  on  the  primary 
ballot  or  party  ticket  on  which  he  or  sj.e  may  desire  to  be- 
oocie  a candidate  for  cO!.<mltteei  axi  or  coirunitteewoman  by  filing 
a declaration  and  "by  paying  to  the  treasurer  of  the  party 
eocmittee  of  tlie  city  of  wlilch  auch  ward  ia  a part  tlxe  svbb  of 
One  ! unared  Liollars  (^100*00)  **"  Ihls  statute  fui^ 

ther  proviues  that  "in  all  counties  in  tAj.s  state  containing 
a city  of  tne  first  class,  tiA  sun  of  Five  hollars  (i5*00)  * * 
a all  be  paid  to  the  tr.Aaurer  of  the  part  oormilttee* 

St*  Louis  v^ounty  does  not  contain  a city  liaving  a 
poptilatlon  of  five  i:tundred  tr  ousancl  inhabitants  or  moz*e*  uel- 
ther  does  St.  Louis  *^ounty  have  T/lthin  its  borders  a city  of 
tXxe  first  class*  ( on  sequent  ly  section  102V.ua  Is  not  applicable 


Conclusion 


The  offices  of  Justice  of  tie  peace  and  constable  are 
towns,  ip  offices  and  tlierefors  candidates  for  such  offices 
are  not  required  to  pay  any  amount  to  the  treasurer  of  the 
state  or  county  central  committee  of  the  political  party  to 
Wi.ich  any  such  candidate  Bii,3i;t  belong  as  a preliminary  to  fil* 
in  T deelaz*ations  for  such  offices*  Connitteecnen  and  eonsolttee- 
women  are  likewise  not  required  to  pay  any  such  fees  because 
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t:^oy  ar«  aeakln^;  to  b«  elected  axKi  not  nominated*  Section 
10253  K,  S.  uiOm  19'eS  provides  only  that  such  fee  al^U  be 
paid  by  candidates  seeking  a “nomination*” 


ReapeotfuUy  submitted 


J,  F.  ALLi:BACi] 

Assistant  Attorney  leneral 


A^PROVKOl 


J«  d*  'lA^iLOH 

(acting)  Attorney  Oeneral 
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JURY  SCRIP:*  Jvu^  scrips  are  not  receivable  In  payment 
SCRIP  RBCEIVEP  IN  PAXMMT  oP  taxes  for  any  year  other  than  that  for 
OF  TAXFS  WHEN:  ^Ichsame  are  Issued,  jury  scrip  payable 

out  of  the  f\inds  of  the  year  of  Issuance. 


January  20,  1938 


l(r.  B.  G.  Dilworth, 

Prosecuting  Attorney, 

Dent  Covinty, 

Salem,  Missouri. 

Dear  Sir: 

This  office  acknowledges  your  request  dated  January  15, 
1938  for  an  official  opinion  from  this  department  which  request 
is  as  follows: 

"I  have  been  requested  by  the  County  Court 
of  Dent  County,  the  Coxmty  Treasurer  and 
the  County  Collector  to  request  your  depart- 
ment's opinion  on  the  following  question: 

The  regular  November  Terra,  1937,  of  our  Cir- 
cuit Court  convened  on  the  4th  Monday  of 
November,  1937.  It  was  in  session  for  one 
week,  and  adjovumed  to  meet  on  the  1st  Monday 
of  January,  1938,  for  a November  Adjourned 
Term,  1937.  At  said  adjourned  term  the 
regular  petit  Jury  was  notified  to  bo  present, 
and  also  a special  Grand  Jury  was  ordered 
a\jmmoned  which  v.as  done  and  it  met  and  trans- 
acted business.  For  the  services  porfoxmied 
by  the  Petit  J\iry  and  Grand  Jury  commencing 
on  Janupry  3.  1956,  the  circuit  clerk  issued 
Jury  script  to  the  petit  and  grand  Jurors  for 
services  and  mileage.  The  County  Collector 
has  accepted  a few  of  these  script  on  1937 
County  Taxes.  I would  like  to  know  on  be- 
half of  the  above  County  Officers  of  Dent 
County,  wiiotlier  such  script  for  services 
entirely  performed  In  the  year  1938,  la 
payable  out  of  1937  or  1938  county  funds 
(Class  2,  luider  budget)  and  whether  such 
script  is  accexitnble  for  and  on  1937  or  1938 
county  taxes." 

This  request  particularly  refers  to  Jury  scrips  Issued 
prior  to  the  date  of  the  adoption  of  the  budget  by  t})e  county 
court  and  for  lAwt  years  for  taxes  such  scrip  shall  be  received 
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In  payment  or.  On  the  law  concerning  payment  of  Jurors 
find  that  Section  8765  H.S.  ho.  1929  provides  as  follo?< 

"Upon  tlio  demand  of  such  Jui*or,  tlie  dark 
shall  tsive  him  a scrip,  verified  by  his 
official  signatuie,  showlntj  the  amount 
which  such  Juror  is  entitled  to  receive 
out  of  the  ooui ity  treasury." 

and  Section  8767  px^)Vides  as  follows* 

"The  treasurer  of  the  county  is  hereby 
required,  upon  tlie  presentation  to  him 
of  any  scrips  given  by  the  clerk  afore- 
said, to  pay  the  same  out  of  any  money 
in  the  treasury  appropriated  for  county 
expenses.  In  the  same  manner  and  subject 
to  the  same  r^iles  as  covinty  warrants; 
and  said  scrip  shall  be  received  by  the 
sheriff,  CO  lector  or  other  proper  . 
officer  in  the  payment  of  any  debt  due 
the  covinty . " 

In  Section  8,  page  345  Laws  of  Missouri  1933  which  con- 
tains the  coxinty  bxodget  act,  it  is  provided* 

The  county  treasurer  sliall  not 
pay  nor  enter  protest  on  any  warrant  for 
the  current  year  vintll  such  budget  esti- 
mate shall  have  been  so  filed.  (This  shall 
not  apply  to  warrants  lawfully  issued  for 
accounts  due  for  prior  year,  lawfully  pay- 
able out  of  funds  for  prior  years  on  hand). 

If  any  county  treasurer  shall  pay  or  enter 
for  protest  any  warrant  before  the  buc  get 
estimate  shall  have  been  filed,  as  by  tii'a 
act  pirovided,  he  shall  be  liable  on  his 
official  bond  for  such  act.  Immediately 
upon  receipt  of  the  estimated  budget  the 
state  auditor  shall  send  to  the  county 
clerk  his  reoaipt  therefor  by  registered 
mail. 

Any  order  of  the  county  court  of  any  county 
authorizing  and  or  directing  the  issuance 
of  any  warrant  contrary  to  any  provision 
of  this  act  shall  be  void  and  of  no  binding 
force  or  effect;  and  any  county  clerk, 
coimty  treasurer,  or  other  officer,  partic- 
ipating in  the  Issuance  or  payment  of  any 
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svch  warrant  shall  be  liable  there- 
for upon  his  official  bond." 

Section  1 of  said  budget  act,  page  341  Laws  of  Missouri 
1933  provides  as  follows: 

"The  county  court  shall  claiislfy  pro- 
posed expendltvu'es  according  to  the 
classification  herein  provided  and 
priority  of  payment  shall  bo  adequate- 
ly provided  according  to  the  said 
classification  and  such  priority  shall 
bo  sacredly  preserved." 

Section  2 of  said  act  provides  for  the  calsslfl cation 
of  expenditures  of  the  county  and  the  pay  of  Jurors  comes  under 
class  2 of  expenditures. 

Section  3 of  the  act  requires  the  officers  to  fvrnlsh  by 
or  before  January  15  an  estimate  of  the  amoimt  of  county  revenue 
needed  to  operate  the  respective  office  or  department  f or  t he 
current  year. 

Section  4 of  the  act  requires  the  county  clerk  to  make  a 
written  report  to  the  county  coxort  as  to  the  amounts  idilch  will 
be  necessary  to  operate  for  such  year  and  the  amount  of  expenses. 
In  this  report  he  Is  required  to  list  any  outstanding  warrants 
and  any  outstanding  obligations  against  the  county.  As  the  clerk 
Is  Inquired  to  list  outstanding  warrants  In  tlds  report,  then 
such  outstanding  warrants  lAilch  may  be  payable  out  of  funds  In  a 
class  prior  to  class  6, . , may  be  paid  under  class  6 of  section 

5,  page  344  Laws  of  lilssourl,  1953  of  the  bu  get  act  idd.  ch  pro- 
vides: 


"Amoxmt  available  for  all  other  expenses 
after  all  prior  classes  have  been  provided 
for.  No  expense  may  be  Incurred  In  this, 
class  imtll  all  the  prior  classes  have  been 
provided  for.  No  warrant  may  be  Issued  for 
any  expense  In  class  6 unless  there  Is  an 
actual  cash  balance  In  the  county  treasury 
to  pay  all  prior  classes  for  the  entire 
current  year  and  also  any  warrant  l.isued 
on  class  six.  No  expense  shall  be  allowed 
\inder  class  six  If  any  warreuit  drawn  will 
go  to  protest.  Provided,  however.  If 
necessary  to  pay  dolus  arising  in  prior 
classes  warrants  may  be  drawn  on  antici- 
pated f\mds  In  class  six  and  such  warrants 
to  pay  prior  class  claims  sliall  be  treated 
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as  part  of  such  prior  funds.  Nor 
may  any  warrant  be  drawn  or  any 
obligation  be  incurred  in  class  six 
until  all  outstanding  lawful  warrants 
for  prior  years  shall  have  been  paid. 

The  court  shall  show  on  the  budget 
estimate  the  purpose  for  which  any 
funds  anticipated  as  available  in  this 
class  shall  be  used." 

If  thoie  are  warrants  outstanding  at  the  end  of  the  year, 
then  such  warrant  loses  its  classification  it  originally  had  end 
passes  to  class  6 under  the  classification  of  expenditures. 

I note  in  your  request  that  you  refer  to  warrants  lialch 
are  issued  after  December  31  and  before  the  February  term  of  the 
court.  Section  8 of  the  budget  act,  page  345  Laws  of  Missouri 
1933  provides  that: 

"It  is  hereby  made  the  first  duty  of  the 
county  court  at  its  regxilar  February  term 
to  go  over  the  estimates  and  revise  end 
amezid  the  same  in  such  way  as  to  promote 
efficiency  and  economy  in  county  government. 

It  is  at  this  tern  the  dity  of  the  county  cotirt  to  make 
up  and  adopt  the  budget  as  cited  above.  The  troasuz*er  is  not 
authorised  to  pay  nor  enter  protest  on  any  warrant  for  the  cur- 
rent year  vintll  such  budget  estimate  shall  have  been  so  filed  and 
the  seme  section  makes  the  treasurer  and  any  other  official  violat- 
ing it  liable  on  his  official  b<»c  for  the  violation  of  this  act. 

It  would  therefore  seem  tliat  the  Circuit  Clerk  is  not  authorised, 
to  issue  this  scrip  until  the  county  budget  is  made  up  and  adopt- 
ed at  the  February  tenn.  I am  enclosing  a copy  of  an  opinion  from 
this  office  dated  Febxuazy  9,  1934  on  this  particvilax-  question. 

On  the  question  of  whether  the  Jury  scrip  which  is  issued 
in  January  is  payable  out  of  the  1937  or  1958  funds,  it  appears 
that  under  the  county  budget  act  the  legislatxire  Intended  that 
the  business  of  the  county  slriovild  be  done  on  a cash  basis  and 
to  limit  the  current  expenditures  to  the  current  revenues  end 
that  the  books  of  the  county  should  be  closed  on  December  31  of 
each  year. 


Section  6 of  the  budget  law  provides: 

The  estimate  of  each  such 
officer  sliall  cover  tiie  entire  year 
beginning  January  first  and  ending 
December  thirty-first,  both  dates 
inclusive. 


Mr.  B.  U.  Dilworth 
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Then  since  the  set  requires  the  county  clerk  to  list 
outstanding  obligations  and  outstanding  warrants  in  his 
estimate  for  the  current  y -ar,  it  is  evident  tlist  tlie  legis- 
Intended  that  such  items  be  paid  out  of  the  funds  for  the 
cu  rent  year  that  such  estlmnte  is  submitted.  As  to  vtil  ch 
year  such  Jury  scrip  shall  be  received  in  payment  of  taxes, 

I find  that  section  9911  R.S.  Mo.  1929  provides  as  follows: 

"Except  as  hereinafter  provided,  all 
state,  county,  tow. ship,  city,  town, 
village,  school  district,  levee  dis- 
trict and  drainage  district  taxes 
shall  be  paid  in  gold  or  silver  coin 
or  legal  tender’ notes  of  the  United 
States,  or  in  national  bank  notes. 

Warz^ants  drawn  by  the  state  auditor 
shall  be  received  in  payment  of  state 
taxes.  Jury  certificates  of  the  county 
shall  be  received  in  payment  of  county 
taxes. 

Any  warrant.  Issued  by  any  covinty  or 
city,  when  presented  by  the  legal  hold- 
er tliereof,  shall  be  received  in  payment 
of  any  tax,  license,  assessment,  fine, 
penalty  or  forfoltiii*e  existing  against 
said  holder  and  accruing  to  the  county 
or  city  issuing  the  warrant;  but  no  such 
warrant  shall  bo  received  in  payment  of 
any  tax  unless  it  was  Issued  during  the 
year  for  which  the  tax  was  levied,  or 
there  is  an  excess  of  revenue  for  the 
yerr  in  vhich  the  warrant  was  issued 
over  and  above*  the  expenses  of  the 
covinty  or  city  for  that  year.  (R.S. 

1919,  12902.  Amended,  Laws  1929,  p. 

432.) 

The  question  v^etlier  the  clause  in  said  section  '.v911 
providing  that  warrants  shall  bo  only  received  in  payment  of 
taxes  which  were  levied  in  the  year  of  the  Issziance  of  the 
warrant  applies  to  Jui^  scrip  presents  itself. 

Section  8677  quoted  above  provides  that  such  scrips  aio 
to  be  paid  by  the  county  treasurer  as  county  warrants  ai-e  and 
that  same  shall  be  received  by  the  sheriff  and  collector  or 
other  public  officer  in  payment  of  any  debt  due  the  county. 
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The  sentence  in  said  Section  9911  jwrtalnlng  to  paying 
the  taxes  with  jury  scrip  does  not  contain  any  clause  that 
they  shall  he  received  only  for  taxes  levied  for  the  same  year 
the  jury  scrip  is  Issued,  However,  we  think  this  clause 
applies  to  jury  scrip  the  same  as  it  does  to  county  warrants, 
for  the  reason  that  the  money  to  pay  such  jury  scrip  comes 
from  the  general  levy  for  county  revenue,  the  same  as  the  money 
for  payment  of  county  warrants.  In  the  case  of  State  ex  rel. 

V.  Payne,  153  Mo.  653,  the  court  said: 

"The  evident  purpose  of  sections  11  and  12 
of  article  10  of  the  Constitution  was  to 
provide  that  the  business  of  the  county 
should  be  done  on  a cash  basis  and  to 
limit  the  current  expenditures  of  the 
county  to  the  current  revenues." 

The  same  constitutional  and  statutory  reasons  exist 
for  confining  such  payments  with  the  jury  scrip  to  the  payment 
of  taxes  levied  during  the  year  of  the  issuance  of  such  scrip 
as  applied  to  the  payment  with  coxinty  warrants. 

While  there  is  some  conflict  in  Sections  8767  and  9911 
on  tills  question,  we  ai©  of  the  opinion  that  Section  8767  is 
general  on  the  subject  and  that  Section  9911  is  a special  stat- 
ute on  the  same  subject  and  that  legislature  Intended  that  its 
provisions  be  followed  and  we  are  further  fortified  in  this 
view  by  the  provisions  of  the  said  sections  11  and  12  of  article 
10  of  the  Constitution  which  provides  that  the  business  of  the 
covinty  should  be  done  on  a cash  basis  and  to  limit  the  ctirrent 
expenditures  of  the  county  to  the  current  revenues, 

CONCLUSION 

From  the  foregoing,  this  office  is  of  the  opinion  that 
the  jtiry  scrip  can  only  be  received  in  payment  of  the  taxes 
Tdilch  are  levied  for  the  same  year  in  which  such  scrip  is  issued; 
and  that  such  scrip  is  payable  only  out  of  the  county  funds  of 
the  year  of  such  Issuance  unless  such  scrip  is  protested.  Then 
in  that  event  it  goes  to  class  6 of  demands  under  the  budget  act 
against  the  coiinty  funds  for  any  year  thereafter  and  payable  as 
provided  by  the  said  coxinty  budget  act  out  of  the  funds  set  out 
in  class  6. 

Respectfully  submitted. 


TRYE  W.  BURTON 

APPROVED;  Assistant  Attorney  General 


TTSTYmm 

(Acting)  Attorney  General 
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COUNTY  BUDGET:  Dills  for  county  for  1937,  may  now  be  paid 

- out  of  funds  of  1937  r.  venue,  in  acjo.  iance 
with  priority  of  classes  as  budgeted  by 
coimty  for  year  1937. 


iebr -ary  12,  1 38 


Honorable  B.  G.  Dilworth 
Prosecuting  Attorney 
Dent  County 
.^lea,  tils  sour i 


Dear  ^irx 


This  Deijartirient  acknowledges  receipt  of  your 
letter  of  P^bruary  9th,  wherein  you  make  the  following 
x*equest: 


”I  re s/ject fully  ask  the  opinion  of 
your  department  concerning  the 
following: 

"During  the  year  1957,  the  County 
Court  of  Dent  County,  'Issourl,  In 
Issuing  1937  warrants,  did  not 
come  up  to  the  budget  limit  of  90> 
of  the  anticipated  1937  revenues, 
ilnce  i-^cember  31,  1937,  various 
bills  have  been  ^^resented  for 
services  rendered  the  county  dxorlng 
1937,  and  which  are  properly  j^y- 
able  as  1937  county  obligations 
but  for  which  warrants  were  not 
drawn  prior  to  Januairy  1,  1938. 

The  County  Court  has  asked  that  I 
secure  your  department’s  opinion 
as  to  whether  or  not  warrants  can 
now  be  drawn  to  i)ay  such  bills  and 
obligations,  such  warrants  now 
drawn  to  bo  drawn  on  tbe  1937  funds 
of  the  various  and  proper  classes.” 


Lon,  b,  a,  Jllworth 
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The  , purpose  of  the  County  Budget  Act  was  to  pro- 
mote efficiency  and  economy  In  coxmty  government.  Vihen 
Article  X,  section  12,  of  the  Constitution  was  framed  and 
adopted  by  the  people  the  main  purpose  In  mind  was  to 
abolish  a credit  system  and  establish  a cash  system  by 
limiting  the  amount  of  tax  which  mlglit  be  Imposed  for 
county  pur./Oses  and  limiting  the  expenditures  In  any  year 
to  the  amount  of  revenue  idxioh  such  a tax  would  bring  to 
the  treasury  for  that  year.  By  the  terms  of  this  section 
tiie  county  court  was  empowered  to  anticipate  the  revenue 
which  might  be  collected  dvtrlng  the  current  year  and  were 
permitted  to  contract  debts  for  ordinary  current  expenses 
Just  so  long  as  the  debts  were  within  the  purview  of  the 
anticipated  revenue. 

Hormerly  Sections  9874,  9985  and  9986,  R.  Mo. 
1929,  were  the  controlling  statutes  with  reference  to  the 
allotment  and  classification  of  coiinty  revenue.  The 
Budget  Act  did  not  completely  abolish  the  fox*mer  system 
but  merely  emphasizes  the  ca.h  system  hy  creating  priorities 
among  the  classes,  section  4 of  the  original  act,  page  343, 
Laws  of  ^ilssourl,  1933,  In  enumerating  the  duties  of  the 
cotuaty  clerk,  states: 

"Total  unpaid  obligations  of  the 
coiinty  on  January  1st  of  current 
year,  (.this  siiall  Include  unpaid 
warrants  and  outstanding  bills  for 
which  warrants  may  Issue)" 

ihus  It  will  be  noted  that  the  county  court  on 
February  1st  has  a complete  analysis  and  statement  of  the 
finances  of  the  county  of  any  given  year. 

By  oectlon  12  of  -article  X,  supra,  and  decisions 
of  the  ou,;reme  Court,  the  revenue  of  a current  year  cannot 
be  used  to  pay  accounts  of  previous  years  unless  there  be  a 
surplus.  9e  think  the  rule  Is  well  stated  In  otate  ex  rel. 
V.  Johnson,  162  iio,,  1.  c.  629,  as  follows: 


lion.  ii.  G.  ^llT/orth 
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"It  was  then  anticipated  that,  thoiigh 
the  county  court  might  not  Issue 
warrants  In  excess  of  the  levy  for  a 
year's  current  expenses,  and  that  a 
creditor  might  rely  upon  the  fact  that 
his  contract  was  within  the  amount  of 
revenue  levied  and  provided,  and  trust 
to  the  power  of  the  State  to  enforce 
Its  taxes,  still  It  might  happen  from 
some  unforseen  cause  enough  of  the 
estimated  amount  of  revenue  might  not 
be  collected  to  pay  all  the  warrants 
drawn  against  It  In  anticipation. 

Under  such  circumstances  It  has  never 
been  ruled  that  such  a creditor's 
warrant  was  absolutely  void  and  extln- 
gulsed  by  the  non-payment  In  the  year 
In  which  It  was  drawn.  On  the  contrary, 
this  court  has  often  said  In  no  un- 
certain teKis  that  It  was  valid  and 
payable  out  of  any  surplus  revenue  In 
the  hands  of  the  county  treasurer  that 
night  arise  In  subseqxient  years.  (Han- 
dolih  V,  Knox  Coimty,  114  Mo.  142; 
iindrew  County  v.  ochell,  136  uo,  loc, 
clt.  39;  Gtate  ex  rel,  v,  rayne,  161 
o.  loc.  clt.  673;  Kallroad  Co.  v. 
Thornton,  152  . o.  670;  otate  ex  rel, 

V.  Allison,  166  x;0.  loc.  clt.  344;  and 
on  this  point,  Keynolds  v.  Woman,  114 
i*iO  . 609  . } 

"Accordingly  we  answer  the  first  propo- 
sition In  the  affirmative:  that  a 
warrant  valid  id\en  Issued  is  not  render- 
ed Invalid  because  the  revenue  provided 
to  pay  It  Is  not  collected  during  the 
year  for  which  It  was  Issued,  or  Is 
misappropriated  by  the  officers  of  the 
county  for  whose  act  the  holder  of  the 
warrant  Is  not  responsible," 


lion,  B 
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Therefore,  it  la  our  conclusion  that  the  bills 
which  iiave  been  ir  esented  for  services  and  contracts 
carried  out  for  the  covin ty  during  the  year  1937,  may 
now  be  paid  out  of  any  funds, remaining  or  coming  Into 
the  treasury,  of  1937  revenue.  In  accordance  with  the 
priority  of  classes  as  was  budgeted  by  the  county  for 
tiie  year  1937, 


He spect fully  submitted. 


OL^IViiW  W.  NOLBh 
Assistant  Attorney-ueneral 


itri-'ROVED: 


mnmoR — 

(Acting)  Attorney-General 


ELECTIOIB  : 


Defeated  candidates  . in  primary 

statenents  of  expenses  in  accordance  with  Section 
1048E  R.S.  1929.  Successful  candidates  in  primary 
must  also  file  statements  within  30  days  after:  p^rim^ 


.iUgust  so,  1936 


lion.  B.O.  Dilworth 
i^roaeoutin^  Attorney 
Dent  County 
uale&,  Missouri 

Dear  Sir: 

Ihia  will  uoknov/ledge  receipt  of  your  letter 
of  recent  date  which  reads  as  follows: 

*I  would  like  to  have  the  opinion  of 
your  department  concerning  sections 
' 10481,  10482,  10483,  and  10464  concern- 

ing \diether  or  not  a defeated  candidate 
in  the  primary  election  xBUst  file  his 
statement  of  ejq}enses,  as  mentioned  in 
the  above  sections.  /J.so,  as  to 
whether  or  uot  a successful  primary 
candidate,  who  is  a party  nominee,  must 
file  his  statement  of  expenses  for  the 
primary  election  v/ithin  thirty  days 
thereafter,  or  whether  such  nominee  may 
wait  \uitil  thirty  days  after  the  gen- 
eral election,  and  then  file  such  state- 
ment as  is  required  by  said  auctions, 
such  statement  then  to  be  in  consolidated 
form  for  both  primary  and  general  elec- 
tions. 

I will  appreciate  your  proiiq;)t  response 
to  this  inquiry  in  view  of  the  fact  that 
thirty  days  from  the  primary  will  fall 
on  beptumber  2."  , 


I. 

oection  10462,  R.8.  Missouri,  1929,  reads  as 

follows  I 
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**i:.Tery  person  who  shall  be  a candidate 
before  any  caucus  or  oonTention,  or  at 
any  prioary  election,  or  at  any  election 
for  any  state,  ooinity,  city,  township, 
district  or  municipal  office,  or  for 
senator  or  representative  in  the  general 
assembly  of  Missouri,  or  for  senator  or 
representative  in  the  congress  of  the 
United  states,  shall,  within  thirty  days 
after  the  election  held  to  fill  such  of- 
fice or  place,  make  out  and  file  with  the 
officer  empowered  by  law  to  issue  the 
certificate  of  election  to  such  office  or 
place,  and  a duplicate  thereof  with  the 
recorder  of  deeds  for  the  county  in  which 
such  candidate  resides,  a statement  in 
writing,  vdilch  statement  and  duplicate 
shall  be  subscribed  and  sworn  to  by  such 
candidate  before  an  officer  authorized 
to  administer  oaths,  setting  forth  in  de- 
tail all  sums  of  money,  except  all  sums 
paid  for  actual  traveling  expenses,  in- 
cluding hotel  or  lodging  bills,  contrib- 
uted, disbiirsed,  expended  or  promised  by 
him,  and,  to  the  best  of  his  knowledge 
and  belief,  by  any  other  persons  or  per- 
son in  his  behalf,  wholly  or  in  part,  in 
endeavoring  to  secure  or  in  any  way  in 
conjoection  vdth  his  nomination  or  election 
to  such  office  or  place,  or  in  connection 
with  the  election  of  any  other  persons  at 
said  election,  and  showing  the  dates  when 
and  the  persons  to  vjhom  and  the  purposes 
for  which  all  such  sums  were  paid,  ex- 
pended or  promised.  Such  statement  shall 
also  set  forth  that  the  saxne  is  as  full 
and  explicit  as  affiant  is  able  to  make 
it.  Ik)  officer  authorized  by  law  to  issue 
commissions  or  certificates  of  election 
shall  issue  a commission  or  certificate 
of  election  to  any  such  person  until  such 
statement  shall  have  been  so  made,  veri- 
fied and  filed  by  such  persons  with  said 
off  leer. ** 
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It  will  b«  seen  by  the  foreaolnn  section  that 
'*eTery  person  v/ho  shall  be  a candidate  * * * * shall, 
within  thirty  days  after  the  election  held  to  fill  such 
office  or  place,  oaake  out  and  file  * * * ’*  ^ statenent 
in  writing  * * * seems  to  us  that  this  statute 

plainly  requires  evexy  person  who  was  a candidjate  to 
file  the  statement.  The  statute  is  part  of  whet  is  known 
as  the  corrupt  practice  act  and  is  designed  to  assist  in 
bringing  about  clean  elections  and  to  abolish  bad  polit- 
ical practices,  niere  would  seem  to  be  no  reason  why  a 
candidate  who  had  Tlolated  the  proTislons  of  iieotloa 
10481  of  said  corrupt  practice  act  should  not  be  required 
to  expose  the  practices  which  he  used  in  the  election,  re- 
gardless of  whether  he  was  successful  or  not.  It  wov^d 
be  hard  to  staap  out  the  eTils  defined  in  ^eotion  10461 
if  only  one  person  out  of  those  running  had  to  disclose 
the  practices  which  he  adopted  in  the  election,  and  for 
that  reason,  the  Legislature  required  erery  person  who  was 
a candidate  to  file  a statement  of  his  campaign  expenses 
in  order  that  the  public  and  the  officers  of  the  state 
mi^t  know  Just  what  took  place  in  the  way  of  expenditure 
of  money  in  the  election.  It  would  be  Just  as  inimical 
to  the  interests  of  good  gcTernment  to  expend  too  much 
money  in  a primary  election  as  it  would  be  to  expend  too 
much  money  in  a general  election. 


CX)NCLUSIOM 

It  is,  therefore,  the  opinion  of  this  office  that 
a defeated  candidate  in  a primary  election  must  file  his 
statemint  of  expenses  in  accordance  with  Section  10482, 

R.S.  Missouri,  1929,  within  thirty  days  after  said  primary. 


II. 


Tour  next  question  is  whether  the  sucoessfxxl  candi- 
date at  a primary  election  may  wait  until  after  the  general 
election  to  file  his  statement  of  all  money  expended  by  him 
or  in  his  behalf  in  both  the  primary  and  general  elections. 
In  other  words,  can  the  successful  candidate  at  the  primary 
election  wait  until  after  the  general  election  and  then 
file  a combined  statement  oorering  both  elections?  As 
pointed  out  abowe,  the  statute,  section  10462,  R.S.  Missouri, 
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19S9,  requlxss  svery  person  who  shall  he  a oandldata  to 
fils  said  statement  within  thirty  dap  after  the  eleotion 
held  to  fill  suoh  of fi oe  or  piao* « ft*  suooessi^ii  oandi- 
dals  was,  of  oourse,  a oanTlaaie  at  the  primary*  He, 
therefore,  would  he  required  to  file  his  statement  along 
with  all  others  who  had  been  candidates  at  suoh  primary. 
Ho  exception  is  made  in  the  statute  in  favor  of  the  suo- 
oessfttl  candidate  waiting  to  file  his  statement  until 
after  the  general  eleotion. 


CONCLhLlOM 


It  is,  therefore,  the  opinion  of  this  office 
that  a successful  candidate  at  a primary  eleotion  must 
file  his  statement  of  campaign  expenses  as  required  by 
Section  10482,  R.S.  Missouri,  1929,  within  thirty  days 
after  the  primary,  and  cannot  wait  until  after  the  gen- 
eral eleotion  and  file  a combined  stateiuent  of  his  ex- 
penses for  both  the  primary  and  general  eleetions. 


Respectfully  submitted. 


HARRY  H.  K/T 

Assistant  Attorney  General 


APPRO TBD  By: 


y.s."TmzT? 

(Acting)  Attorney  General 


HHKiYiiL 


SCHOOLS: 


School  district  does  not  lose  building  on  land 
formerly  used  for  school  purposes  by  the  mere  fact 
of  nonuser,  and  same  does  not  revert  with  the  land 
to  the  original  owner. 


Honorable  Paul  J,  Dillard 
Prosecuting  Attorney 
Laclede  County 

Lebanon,  Missouri  ^ 

Dear  Sir: 

This  Department  is  in  receipt  of  your  letter  wherein 
you  request  the  opinion  of  this  office  on  the  following 
question: 


"When  a tract  of  land  formerly  used 
for  school  purposes,  having  thereon 
a school  house,  reverts  to  the  grantor 
because  of  a non-user  for  school 
purposes;  does  the  building  revert 
with  the  land  or  remain  the  property 
of  the  school  district?" 


The  manner  of  acquiring  the  use  and  title  to  school 
property  is  contained  in  Section  92l5>  S.  Mo.  1929*  which 
reads  as  follows: 

"Whenever  any  district  shall  select, 
at  the  annual  or  any  special  meeting, 
one  or  more  sites  for  one  or  more 
schoolhouses,  or  the  board  of  educa- 
tion in  city,  town  or  consolidated 
school  district,  under  the  provisions 
of  the  statute  applicable  thereto, 
shall  locate,  direct  and  authorize 
the  piirchase  of  sites  for  schoolhouses, 
libraries,  office  and  public  parks  and 
playgrounds,  or  additional  grounds 
adjacent  to  schoolhouse  site  or  sites, 
sind  cannot  agree  with  the  owner  thereof 
as  to  the  price  to  be  paid  for  the 
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same,  or  for  any  other  cause  cannot 
secure  a title  thereto,  the  board  of 
directors,  or  board  of  education 
aforesaid  may  proceed  to  condemn  the 
same  in  the  same  manner  as  provided 
for  condemnation  of  right  of  way  in 
article  2,  chapter  7#  R»  S.  1929* 
and  upon  such  condemnation  and  the 
payment  of  the  appraisement,  as 
therein  provided,  the  title  of  said 
lot  or  land  shall  vest  in  the  board 
of  directors  or  board  of  education 
aforesaid  for  use  in  trust  for  the 
district  and  the  purposes  for  which 
the  same  was  so  selected  and  lac  ated. 
All  laws  or  parts  of  laws  in  conflict 
with  this  law  are  hereby  repealed," 


By  statute  the  title  to  all  classes  of  school 
property  is  vested  in  the  district.  Section  9269,  R.  S, 

Mo.  1929*  provides  as  follows; 

"The  title  of  all  school  house 
sites  and  other  school  property 
shall  be  vested  in  the  district  in 
which  the  same  may  be  located;  and 
all  property  leased  or  rented  for 
school  purposes  shall  be  wholly  under 
the  control  of  the  board  of  directors 
during  such  time;  but  no  board  shall 
lease  or  rent  any  biillding  for  school 
purposes  while  the  district  school- 
house  is  unoccupied,  and  no  schoolhouse 
or  school  site  shall  be  abandoned  or 
sold  until  another  site  and  hoie  e are 
provided  for  such  school  district." 

Under  Section  92814-,  R.S.  Mo.  1929#  paragraph 
"Eleventh",  at  the  annual  school  meeting,  the  patrons  of  the 
district  have  the  following  power; 

"To  change  the  location  of  school- 
house  site  when  the  same  for  any  cause 
is  deemed  necessary;  Provided,  that 
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In  every  case  a majority  vote  of  the 
voters  who  are  resident  taxpayers  of 
said  district  shall  be  necessary  to 
remove  a site  nearer  the  center  of 
said  district;  but  in  all  cases  to 
remove  a site  farther  from  the  center 
of  said  district,  it  shall  require 
two-thirds  of  the  legal  voters  who 
are  resident  taxpayers  of  such  school 
district  voting  at  such  election." 

General  rules  relating  to  "Reversion  or  Forfeiture" 
are  contained  in  2l\.  R.C.L.,  Par.  35,,  as  follows: 

"Where  land  is  granted  for  school 
pvirposes,  the  question  frequently 
arises  as  to  whether  the  condition 
of  the- conveyance  has  been- broken 
with  a resulting  reversion  or  for- 
feiture. The  general  rule  is  that  a 
construction  Involving  a forfeiture 
is  not  favored,  on  the  theory  that 
since  the  deed  is  the  act  of  the 
g;rantor  it  will  be  construed  most 
strongly  against  him.  The  recital  in 
the  deed  of  a substantial  considera- 
tion negatives  the  idea  of  a trust, 
and  wlllprevent  a reverter,  imless 
expressly  provided  for.  In  some  of 
the  cases  it  is  held  that  where  the 
condition  is  once  performed,  it  is 
satisfied  and  extinct.  And  the  sub- 
sequent discontinuance  of  the  use  will 
not  work  a reversion  or  forfeiture. 

Where  there  is  a dedication  of  property 
to  school  uses,  the  situation  is 
different.  Where  the  purposes  of  the 
dedication  fall,  the  land  will  revert* 
Abandonment,  in  law,  is  a question  of 
Intention,  though  cessation  of  use 
is  evidence  of  abandonment.  If  land 
is  deeded  to  a school  district  for 
specified  school  purposes,  it  cannot 
be  deeded  away  for  other  purposes, 
and  so  it  has  been  held  that  ground 
deeded  for  use  as  a public  school  cannot 
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be  deeded  away  to  be  used  as'  a normal 
school.  The  owner  of  lands  may  devote 
and  dedicate  them  to  public  use,  and 
It  is  now  well  settled  law  that  a 
dedication  of  lands  to  public  use  does 
not  require  the  existence  of  a corporation 
in  which  to  vest  the  title.  Such  a 
dedication  will  be  valid,  without  any 
specific  grantee  in  existence  at  the 
time  the  dedication  is  made.  The  public 
is  an  ever  existing  grantee,  capable 
of  taking  a dedication  for  public  uses^ 

And  if  necessary  a court  of  equity 
will  appoint  a trustee  to  hold  the 
title.  In  general  mere  statements  in 
the  deed  that  the  property  is  conveyed 
for  school  purposes,  or  is  to  remain 
for  such  purposes,  are  not  construed  as 
conditions  or  limitations  of  the  grant." 

The  general  rule  in  regard  to  what  you  have  termed 
in  your  letter  as  "non-user"  is  contained  in  20  Corpus  Juris, 
Par.  595,  P«  1235,  as  follows: 

"In  the  absence  of  statutory  pro- 
vision, the  general  rule  is  that 
mere  non-user  is  not  sufficient  to 
constitute  an  abandonment,  if  for  a 
period  less  than  the  statutory  period 
of  limitations,  unless  accompanied  with 
a failure  to  pay  the  compensation,  or 
there  must  be  both  a nonuser  and  an 
intention  to  abandon.  By  statute,  a 
failure  for  a specified  period  to 
construct  or  operate  the  public  work 
for  which  the  land  was  taken  will  con- 
stitute an  abandonment.  Nonuser  in 
connection  with  other  circumstances 
may  be  siifficient  to  show  abandonment." 

The  general  rule  with  respect  to  property  acquired 
when  the  property  condemned  or  acquired  vests  a fee  and 
when  right  acquired  is  an  easement,  is  contained  in  20  Corpus 
Jxirls,  Par.  598»  p.  1238,  as  follows: 
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"Where  the  condemnation  vested  a fee 
the  general  rule  is  that  the  land 
does  hot  revert  to  its  former  owner 
when  it  ceases  to  be  used  for  the 
purpose  for  which  it  was  condemned. 

Where  a qualified  or  terminable  fee 
is  acquired,  and  the  right  to  use 
the  land  has  been  lost  in  one  of  the 
ways  mentioned  above,  the  title  and 
rights  revert  to  the  original  owner. 

Where  an  easement  only  was  acquired 
and  the  right  to  enjoy  the  easement 
is  lost,  the  owner  of  the  fee  has  the 
right  to  reenter  and  to  use  the  property 
just  as  if  it  had  never  been  condemned, 
except  that  the  condemning  party  has  the 
right  to  enter  and  remove  its  property, 
although  it  has  been  held  that  the 
right  of  removal  terminates  with  the 
consumnation  of  the  abandonment  by  the 
condemnor,  and  also  that  where  condemnor* s 
structures  are  necessary  for  the  pro- 
tection of  the  land  of  the  owner  of  the 
fee  the  condemnor  cannot  remove  such 
structxare.  If  in  the  process  of  re- 
moval of  condemnor *3  property  the  fee 
owner's  property  is  damaged  he  may 
recover  therefor." 

It  appears  from  your  letter  dated  March  11,  1938, 
in  reply  to  the  letter  from  this  office  dated  March  8th, 
that  the  deed  to  the  school  land  in  question  provided  that 
the  land  would  revert  to  the  original  owner,  and  that  this 
school  land  was  purchased  by  the  district  in  1927* 

In  the  case  of  Powell  v,  Bowen,  21I4.  S,W,  1,  c,  l)))| , 
on  the  question  of  abandonment,  the  court  said: 

"The  defense  of  abandonment,  disassociated 
from  other  defenses,  e,  g,,  adverse  pos- 
session, or  a failure  to  pay  taxes,  has 
never  been  recognized  as  affecting  title 
to  real  property  at  common  law.  For  at 
common  law,  whatever  the  rule  may  have 
been  under  the  Spanish  or  Civil  law  (Tayon 
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V.  Ladew,  33  Mo.  207),  title  to  real 
property  can  neither  be  gained^nor  lost 
by  abandonment  operating  along  «•  « 

In  the  case  of  Hatton  v.  Railroad,  253  Mo.  l.c.  676, 
the  court  said: 

"’Abandonment  in  law  is  defined  to  be  "the 
relinquishment  or  surrender  of  rights  or 
property  by  one  person  to  another.  * * * 
Abandonment  includes  both  the  Intention 
to  abandon  and  the  external  act  by  which 
the  intention  is  carried  into  effect." 

"To  constitute  an  abandonment  there  must 
be  the  concxjrrence  of  the  intention  to 
abandon  and  the  actual  relinquishment  of 
the  property,  so  that  it  may  be  appropriated 
by  the  next  comer."  **■»*" 

On  the  question  of  ownership  of  the  school  building, 
if  the  land  has  been  abandoned  for  school  purposes  and  has 
reverted  to  the  original  grantor  or  his  assigns,  we  do  not 
find  a Missouri  case  where  the  title  to  school  buildings  on 
such  lands  is  involved,  but  we  do  find  some  railroad  cases 
where  the  title  to  the  railroads,  fences,  and  depots  on 
abandoned  railroad  property  is  involved,  and  as  we  think 
these  cases  are  somewhat  analagous  to  the  school  building 
cases,  we  are  referring  to  them  here. 

In  Hatton  v.  Railroad,  253  Mo.  l.c.  677,  the  court 

sal  d: 


"But  even  should  we  be  in  error  as  to 
this,  and  even  if  defendant  has  already 
abandoned  rather  than  simply  expressed  an 
intention  to  abandon  when  it  shall  have 
sold  its  fences  and  its  bridges,  and 
shall  have  taken  up  its  rails,  does  this 
transfer  the  title  to  these  rails  from 
the  defendant  to  the  plaintiffs,  as 
, assignees --presumably — of  the  original 
grantors?  This  is  the  itching  question 
in  this  case.  Shall  defendant  lose  its 
rails  because  from  the  early  part  of  the 
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year  1902  till  the  raonth  of  May  or  June, 

1905,  it  ran  no  engine,  or  cars,  or  trains 
over  the  road?  There  can  be  no  natural 
justice  in  such  a claim.  Upon  the  facts 
before  us  defendant  has  been  guilty  of 
no  acts  making  meet  as  fit  punishment  such 
a severe  penalty;  nor  have  plaintiffs  by 
anything  appearing  in  the  record,  done  any 
acts  or  expended  money  for  labor,  or 
erected  improvements  on  the  right  of  way, 
or  suffered  any  losses  or  hardships  at 
defendant’s  hands  which  entitle  them  to 
so  great  compensation.  The  law,  as  has 
been  said,  views  a forfeiture  with  the 
same  dislike  as  nature  looks  upon  a vacuum. 

If  there  is  so  harsh  a rule  it  ought  to  be 
well  settled  in  reason,  before  it  shall  be 
allowed  to  override  the  crying  equities 
of  the  facts  before  us, 

"Wo  think  that  there  is  but  one  view  that, 
where  the  railroad  is  a trespasser  and  in 
most  cases  and  for  most  purposes,  rails, 
ties,  bridges  and  other  paraphernalia 
formerly  personal  property,  when  alflxed  to 
the  soil,  become  real  estate.  But  that  is 
not  the  case  when  a dispute  arises  between 
the  railroad  company,  or  its  assignees,  and 
the  owner  of  the  servient  estate,  in  those 
cases  where  the  dominant  estate  has  arisen 
from  consent  express  or  implied.  Where  a 
house,  a depot  or  other  structure  is  erected 
by  the  railroad  upon  the  land  of  another 
pursuant  to  an  act  of  trespass,  or  without 
any  permission,  then  the  structure  becomes 
a fixture  and  may  not  be  removed,  (Hunt  v. 
Railroad,  78  Mo,  115*)  This  is  but  a stating 
as  a truism,  the  converse  of  the  general  rule 
as<  to  fixtures,  which  is;  That  structures 
erected  upon  the  land  of  another  with  the 
consent  of  such  owner,  continue  to  be  per- 
sonal property," 

In  the  same  case,  at  l,c.  679»  the  court  cGso  said: 
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"•The  presumption  is  that  rails  and 
similar  structures  placed  by  a railroad 
company  upon  land  taken  by  it  for  a 
right  of  way  are  affixed  to  the  land 
with  a manifest  intention  to  use  them 
in  the  operation  of  the  railroad,  and 
hence,  are  not  to  be  regarded  as 
fixtures  forming  part  of  the  real 
estate.  » it  « * 

Again,  at  l,c.  681-682,  the  court  in  said  case  said: 

"•The  fact  that  tne  estate  conveyed  by 
the  grantor  to  the  grantee  reverted  to 
the  former,  upon  the  abandonment  of  the 
railroad,  and  that  the  grantor  entered 
upon  the  possession  of  the  land,  did  not 
in  our  opinion  prevent  the  vendee  of  the 
grantee  from  removing  the  structure 
erected  by  the  former,  in  accordance  with 
the  terms  of  the  gpauit.  The  erection  was 
entirely  consistent  with  the  grant  and 
with  the  uses  and  piorposes  for  which  it 
was  made.  It  did  not,  therefore,  become 
a part  of  the  realty,  but  was  a part  of 
the  estate  granted,  and,  upon  the  reversion 
thereof,  remained  the  property  of  the  grantee. 
The  right  to  sell  the  same  was  no  greater 
than  the  right  of  removal  and,  then  sold, 
the  vendee  had  the  same  right  to  remove  as 
had  his  vendor.’ 

"The  rule  deduced  by  33  Cyc.  226,  upon  the 
several  questions  of  abandonment,  reverter 
and  forfeiture  of  the  rails  and  other 
alleged  fixtures  to  the  owner  of  the 
servient  estate,  is  in  entire  consonance 
with  these  views,  and  is  thus  stated; 

"•Where  a railroad  company  having  an  ease- 
ment in  land  for  a right  of  way  or  other 
railroad  purposes  abandons  or  forfeits 
the  right  to  the  same  or  a portion  thereof, 

, the  title  and  right  to  the  land  abandoned 
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or  forfeited  reverts  and  entitles  a 
recovery  thereof  by  the  grantor,  or  the 
then  owner  of  the  servient  estate;  and 
even  where  the  servient  estate  has  been 
transferred  to  another,  the  abandoned  or 
forfeited  land  reverts  to  the  original 
grantor  if  the  deed  or  grant  expressly  so 
provides,  or  the  reversionary  interest 
has  not  otherwise  passed  out  of  such 
grantor.  Under  some  statutes  this  reversion 
takes  place  without  a reconveyance  or  order 
of  court,  upon  the  owner's  retaking  posses- 
sion of  the  property.  If  the  grantor  who 
is  in  possession  and  control  of  the  property 
in  the  bona  fide  belief  that  the  company 
has  abandoned  the  same  conveys  it  to  a 
bona  fide  pvirohaser,  the  railroad  company 
is  estopped  to  assert  any  easement  under 
its  deed  against  such  purchaser*  A reversion 
for  an  abandonment,  however,  does  not  take 
effect  until  there  is  an  actual  abandonment. 
Where  the  company's  occupation  of  the  land 
is  not  Illegal,  its  rails  and  other  struc- 
tires  thereon  do  not  become  a part  of  the 
realty,  and  it  should  have  a reasonable 
time  in  which  to  r^ove  them,  upon  abandon- 
ment; and  the  fact  that  the  landowner  has 
been  allowed  to  take  possession  of  the  land 
embraced  in  the  right  of  way  and  hold  it 
for  a term  of  years  less  than  is  required 
to  extingxiish  the  company's  easement  does 
not  imply  relinquishment  by  the  company  of 
its  right  to  enter  and  remove  its  struct’ores . ' " 


CONCLUSION 


From  the  foregoing  authorities,  if  the  school  district 
has  actually  abandoned  the  school  site  for  school  purposes, 
then  the  lands  revert  to  the  original  grantor  or  his  assigns* 
However,  such  abandonment  does  not  carry  with  it  the  school 
building  or  other  buildings  placed  on  such  lands  by  the 
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school  district.  By  the  rules  stated  in  the  foregoing 
authorities,  the  buildings  belong  to  the  school  district, 
which  has  a reasonable  time  to  remove  them  from  its  lands 
if  and  when  the  same  are  abandoned. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General  1 
TWB:HR 
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INSURANCE:  The  stBtement  thj.t  the  "State  of 

MAKING  AND  CAUSING  TO  BE  PUBLISHED  Missouri  guarantees  insurance"  is 

UNTRUE  STATEMENTS: untinie  and  persons  making  and 

causing  to  be  published  such  state- 
ments violates  the  provisions  of 
Section  4308,  R.S.  Mo.  1929,  and  i£ 
liable  for  the  penalties  Imposed 
April  18,  1938  therein. 


Mr.  Elvln  S.  Douglas, 

Prosecuting  Attorney, 

Poik  County, 

Bolivar,  Missouri. 

Dear  Sir: 

This  is  to  acknowledge  yours  of  April  13,  1938,  for 
an  official  opinion  from  this  office  based  on  the  following 
letter  and  advertisement: 

"l  herewith  hand  you  a copy  of  an 
advertisement  by  H.  S.  Rainwater  of 
this  city,  which  appeared  in  the 
Bolivar  Free  Press  in  the  upper 
loft  hand  corner  of  page  eight  of 
its  issue  of  April  7th,  1938, 

1 am  also  at  this  time  Inviting  the 
attention  of  the  Insurance  Department  to 
the  same  advertisement,  and  invite  the 
attention  of  both  of  you  to  the  part 
which  I have  uncerlined. 

I would  appreciate  your  opinion  on 
Just  what  penal  section  he  has  violated, 
if  any." 

"I  SELL  THiv  FOLLOWING  KINLS  OF  LI^’E 
INSLiiANCEl 

MORTGAGE:  To  clear  your  farm  or  home 
if  you  die. 

TEAGHiJFtS*  RETIPiSIdEljT : To  assure 
teachers  a regular  monthly  income  for 
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life. 

EDUCATION t To  provide  a fund  to  send 
children  to  college. 

ENDOWMENTS  A savings  account  plus 
death  benefit.  If  you  start  a savings 
account  It  will  be  matured  whether  you 
live  or  die. 

OLD  AGE  INCOMES  To  provide  a monthly 
check  for  life,  beginning  at  the  age 
of  60,  66,  or  70. 

I have  62  different  kinds.  All  Insurance 
I sell  la  guaranteed  by  the  State  of 
Missouri.  I am  licensed  by  the  state. 

H.S.  Rainwater 
Insurance  Salesman." 

By  Section  4506,  R.S.  Mo.  1929,  It  Is  provided  as 
follows: 


"Any  person,  firm,  corporation,  or 
association  who,  with  intent  to  sell 
or  In  anywise  dispose  of  merchandise, 
securities,  service,  or  anything  offer- 
ed by  such  person,  firm,  corporation 
or  association,  directly  or  Indirectly, 
to  the  public  for  sale  or  distribution, 
or  with  Intent  to  Increase  the  consunq;)- 
tlon  thereof,  or  to  Induce  Uie  public 
In  any  manner  to  enter  Into  any  obliga- 
tion relating  thereto,  or  to  acquire  the 
title  thereto,  or  an  Interest  therein, 
makes,  publishes,  disseminates,  circu- 
lates, or  places  before  the  public', 
or  causes,  directly  or  Inulrectly,  to 
be  made,  published,  disseminated,  circu- 
lated, or  placed  befoi'e  the  public. 

In  this  state.  In  a newspaper  or  other 
publication,  or  In  the  foma  of  a book, 
notice,  handbill,  poster,  bill,  circu- 
lar, panqphlet,  or  letter,  or  In  any 
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other  way,  an  advertisement  of  any 
sort  regal  ding  merchandise,  securities, 
service,  or  anything  so  offered  to 
public,  which  advertisement  contains 
any  assertion,  representation  or  state- 
ment of  fact  idiich  is  untrue,  deceptive 
or  misleading,  shall  be  guilty  of  a 
misdemeanor,  and  shall  upon  conviction 
thereof  be  p\ini8hed  by  a fine  of  not 
less  than  twenty-five  dollars  nor  more 
than  five  hundred  dollars,  or  oy  Im- 
prisonment in  the  county  Jail  not  less 
than  ten  days  nor  more  than  ninety  days, 
or  by  both  such  fine  and  imprisonment; 
providing  that  nothing  herein  shall 
apply  to  any  propjrletor  or  publisher 
of  any  newspaper  or  magaslne  who  pub- 
lishes, disseminates  or  olrovilatea  any 
such  advertisement  without  the  knowledge 
of  the  \inlawful  or  vintruthful  nature 
of  such  advertisement." 

By  this  section  any  person  * « « who  with  intent  to 
sell  or  in  anywise  dispose  of  * * * anything  offered  by 
such  person  « « « to  the  public  for  sale  or  distribution 
« « « makes,  publishes  «■  « « or  causes  to  be  made  or  pub- 
lished or  placed before  the  public  In  a newspaper  in  this 
state,  an  advertisement  of  any  sort  regarding  anything  so 
of fer  d to  the  public,  idiich  advertisement  contains  an 
untrue  statement  of  fact.  Is  gvillty  of  a misdemeanor  and 
subject  to  the  penalty  therein  imposed. 

The  advertisement  aooompanylng  your  letter  represents 
to  the  public  that  the  insurance  which  the  agent  sells  Is 
guaranteed  by  the  State  of  Missouri. 

In  our  research  on  this  question,  we  do  not  find  that 
the  State  of  Missouri  under  any  circumstances  ever  guarantees 
any  Insurance  contracts.  Therefore,  that  part  of  the  advertise- 
ment which  states  "All  insurance  I sell  Is  guaranteed  by  the 
State  of  Missouri"  Is  untrue. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  an  advertisement  which  contains  a statement  that  the 
State  of  Hissotiri  guarantees  insurance  is  iintrue,  and  that 
the  person  who  makes  and  causes  to  be  published  such  advertise* 
ment,  has  violated  the  provisions  of  said  Section  4308,  R.S. 

Mo.  1929  and  Is  subject  to  the  penalties  in^oaed  therein. 

Respectfully  sutmltted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


Ai PROVED I 


7.  s:.  TATO'R 

(Acting)  Attorney  General 


TWBtDA 


CITIES  OP  FIRST  CLASS:  Construction  of  woi d "revenue”  in  Sec* 
6369,  R.  S,  Mo.  1929 


April  27,  1938. 


Honorable  John  J*  Dovney 
Police  CoBsnlsaioner 
6th  and  Francis  Streets 
St.  Joseph,  Missovirl 


FI  LED 


Derr  Sir: 


Y.'e  aoknovledge  your  letter  of  April  22d, 
1938  requesting  an  opinion  of  this  department,  which 
letter  reads  as  follows: 

• ”The  State  lew  provides  that  the 
Police  Department  may  receive  up  to 
one^slxth  of  the  revenue  for  the 
running  of  the  Police  Department* 

The  City  authorities  claim  this 
means  one- sixth  of  the  General  Reve- 
nue, which  wo\ild  be  $150,000*00* 

"It  requires  about  $176,000*00  to 
run  our  Police  Force  at  its  present 
capacity.  Cne-slxth  of  the  i*evenue 
woiild  amount  to  considerable  over 
$200,000*00. 

"Villll  you  not  please  check  up  this 
matter  for  me  and  advise  me  what  the 
construction  of  the  Attorney  General's 
office  is  ref^ardlng  same  at  yoxur 
earliest  possible  convenience?  The 
Mayor  and  City  Council  took  off  60?!^ 
of  the  iollce  pay-roll  from  April  1st 
to  April  16th,  as  we  had  r\ui  over  our 
appropriation  of  $.170,000*00  that  a- 
rnoxmt*  ?.e  will  have  another  pay-roll 
to  meet  on  April  30th  and  should  liave 
the  information  several  days  In  ad- 
vai^ce  so  that  we  might  know  what  ac- 
tion to  take  if  the  Mayor  and  City 
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Coxmcll  cut  the  annual  appropriation, 
as  has  been  threatened." 


St.  Joseph  operates  as  a city  of  the  first  class 
tmder  the  provisions  of  Article  II,  Chapter  38,  R.  S.  i:o. 
1929. 


Section  6364,  Laws  ko.  1957,  page  589,  provides 
for  the  police  personnel  and  gives  the  Police  Board  power 
to  appoint  police  officers,  as  the  service  requires,  but 
fixes  and  limits  the  nmuer,  salaries  and  the  term  of 
office  of  said  police  officers.  By  this  section  the  Liegls- 
lature  has  set  up  a scheme  of  organisation  for  the  Police 
Department  which  the  }3oard  Is  boimd  to  follow  In  the  per- 
formance of  their  duties. 

Section  6569,  R.  S.  Mo.  1929  provides  as  follows: 

"It  shall  be  the  duty  of  said  board, 
prior  to  the  26th  day  of  April  of  each  year, 
to  estimate  what  sum  of  money  will  be 
necessary  for  each  current  fiscal  year 
to  enable  them  to  discharge  the  duties 
hereby  Imposed  upon  them,  and  they  shall 
forthwith  certify  the  same  to  the  common 
council  of  such  city,  who  are  hereby  re- 
quired, In  e ach  monthly  appropriation 
or  ordinance  of  that  fiscal  year,  to 
set  apart  and  appropriate  the  one-twelfth 
part  of  the  amount  so  certified,  which 
sum  shall  at  once  be  paid  by  the  city 
treas\irer  to  the  treasurer  of  the  board 
of  police  upon  a warrant  drawn  by  the 
president  and  comiter signed  by  the 
comptroller:  Provided,  that  If  the 
said  board  shell  be  required  to  create 
an  extra  police  force,  as  provided 
herein,  and  the  expense  of  such  extra 
force  be  contemplated  In  their  said 
estimate,  they  shall  lmr.;edlately  cer- 
tify the  expense  of  such  additional 
forod  to  the  common  council,  who  are 
hereby  reqiilred,  as  soon  as  possible, 
to  set  apart  and  appropriate  the  ad- 
ditional amount  so  required,  agreeably 
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to  this  section.  Ihe  said  board  of 
police  are  hereby  authorized  to  naake 
requisition  from  tl- e to  time  upon 
the  mayor,  auditor,  treasurer,  comptrol- 
ler or  other  proper  disbursing  officer 
or  officers  of  the  corporation  of  such 
city  for  such  sums  as  they  may  deem 
necessary  for  executing  their  duties 
under  this  article,  and  the  sums  so 
required  shall  <je  paid  by  said  proper 
disbursing  officer  or  officers  out  of  any 
money  in  the  city  treasxiry  not  other- 
wise appropriated:  Provided,  that  in 
no  event  shall  a common  coimcll  be  re- 
quired to  appropriate  for  the  use  of  the 
police  board  in  any  fiscal  year  an  amount 
of  money  in  excess  of  one-sixth  of  the 
revenue  of  such  year;  and  provided,  also, 
that  the  amount  so  required  or  drawn 
shall  not  exceed  in  any  one  year  the 
amount  certified  as  aforesaid  to  the 
common  council  for  that  year,  including 
any  additional  amotint  which  may  have 
been  ordered  by  said  common  council  to 
be  paid  for  or  on  accoimt  of  any  extra 
police  force  as  hereinbefore  provided; 
that  the  common  coxmcil  of  the  city  shall 
have  no  power  or  authority  to  levy  or 
collect  any  tax  or  appropriate  and  dls- 
bturse  any  money  for  the  payment  of  any 
police  force  other  than  that  to  be  or- 
ganized or  employed  \inder  this  article, 
and  the  power  of  the  mayor  and  common 
council  of  such  city  to  appropriate 
and  disburse  money  for  the  payment  of 
the  police  force  to  bo  organized  or  em- 
ployed under  this  article  shall  be 
exercised  as  in  this  section  directed, 
and  not  otherwise:  irovided  further, 
that  said  police  board  shell  not  in- 
crease any  salary  and  shall  not  in- 
crease the  number  of  men  on  the  force 
tmless  authorized  so  to  do  by  the  city 
couitLl;  but  it  may  reduce  the  number  of 
men  or  officers,  or  both,  at  any  time 
that  it  may  think  proper  or  necessary.” 
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As  we  \mderstend  it,  yo\ir  question  might  be 
stated  thus:  What  revenue  la  meant  In  the  foregoing 
proviso  which  reads  as  follows:  "Provided,  that  In  no 
event  shall  a conujon  cotmcll  bo  required  to  appropriate 
for  the  use  of  the  police  board  In  any  fiscal  year  aa  amount 
of  money  In  excess  of  one-sixth  of  the  revenue  of  such  year" 

In  the  case  of  State  ex  rel.  vs.  Gordon,  266  Mo. 
S94,  the  Supreme  Court  discussed  the  question  of  the  mean- 
ing of  the  word  "revenue",  as  used  In  connection  with 
state  finances.  After  oninneratlng  the  various  definitions 
of  the  word  "revenue",  the  court  said:  (l.c.  407-8) 

"Clearly  the  word  ‘revenue'  Is  broader 
than  and  Includes  taxation,  as  well  as 
all  other  8oiu:»ces  of  municipal  Income. 

Revenue  may  be  said  to  be  the  genus, 
while  taxation  Is  but  a species.  We 
are  convinced  therefore  that  the  word 
'revenue,*  as  used  In  the  appropria- 
tion act  under  discussion,  when  stand- 
ing alone,  and  when  not  modified  by 
the  word  'ordinary*  (which  we  shall 
later  discuss,  when  we  come  to  sum 
up  our  conclusions ) , means : The  an- 
nual and  ciorrent  Income  of  the  State, 
however  derived,  which  is  subject  to 
appropriation  for  general  public 
uses*  This  excludes  such  Income  as 
the  Constitution,  or  any  permanent 
existing  law,  may  specifically  devote 
to  a special  purpose.  In  contradis- 
tinction to  e general  public  use  or 
which  Is  not  required  to  be  paid  Into 
the  State  Revenue  Fund,  but  into  a 
special  ftind,  e.  g.,  tixe  collateral 
Inheritance  tax,  specifically  col- 
lected for  the  support  of  the  State 
University  and  its  departments  (Sec* 

312,  R.  S.  1909);  the  money  derived 
from  license  fees  on  motor  vehicles 
(Laws  1911,  p.  531,  sec.  13);  fees 
paid  Into  the  State  Treasury  to  the 
credit  of  the  'Insurance  Department 
Fund*  (Sec.  6884,  R.  S.  1909);  and 
o there  of  similar  sort." 
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Following  the  foref-oln^'  definition  and  applying 
same  to  city  finances,  the  nieanlng;  of  the  word  "revenue", 

88  applied  to  city  revenue,  would  be  the  annual  and  current 
Income  of  the  city,  hov/ever  derived,  which  is  sul  jeet  to  ap- 
proprle^on  tor  general  public  uaea.  Such  a definition 
would  autonatlcally  exclude  such  revenue  as  the  city  col- 
lects for  Specific  purposes,  since  such  revenue  is  "ear- 
marked" when  It  comes  Into  the  treasury.  For  example,  money 
derived  from  a library  tax  la  not  subject  to  appropriation 
by  the  comr.on  council  for  general  public  uses,  such  as 
street  repairs,  street  ll^litlng,  etc.,  and  hence  such 
money  would  not  be  a part  of  the  revenue  of  the  city  as 
tliat  term  Is  used  In  the  statute  under  discussion.  Like- 
wise, money  derived  from  other  special  taxes  would  not  be  a 
pert  of  the  revenue  of  the  city  which  could  be  appropriated 
by  the  common  council  for  general  public  uses. 


CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  office 
tiict  the  word  "revenue",  as  used  In  Section  6569,  R.  S. 

1.0.  1929,  rrieans  the  annual  end  cxirrent  Income  of  the  city, 
however  derived,  which  Is  subject  to  appropriation  by  the 
common  council  for  general  public  uses. 


Yours  very  truly 


HAKRY  H.  KAY 

iisslstant  Attorney  General 


AFIROVLD: 


J.  L.  TAYLOk 

(Acting)  Attorney  General 


HilKxPE 


r 


f 

QOUiraX  TREASURER  I 
BMDSt 


If  County  Tre*»urer  elects  to  give  surety 
bonds  and  County  Court  accepts  same, the 
premiums  are  to  be  paid  by  the  County  Court. 


July  29,  1956 


Hon.  Elvln  S.  I'ouglas 
Proseoutir.g  Attorney 
Jolk  County 
Bolivar,  Kissouri 


beur  Ur,  Dou-^las: 


We  ^ave  received  yojr  letter  of  July  20  which  reads 
as  follows t 


"I  direct  your  attention  to  Section  1 
relating  to  ixarids,  of  the  Sessioiis  acts 
of  1957,  page  190. 

"Our  County  treasurer  gave  a surety  jond 
when  he  took  office.  It  was  accepted  by 
tl:e  County  Cojirt,  witl.  ti  e ejqpress  under* 
standing  that  he  paid  for  same  hi.,  self , and 
that  tl  e Cotmty  wctild  not  be  expected  to 
pay  the  premiums  on  same. 

"Of  co'orse,  besides  the  Cotinty,  ti  e Schools 
and  Special  Road  districts  are  protected 
by  the  surety  bonds,  as  well  as  the  Capitol 
scr.ool  fund. 

"If  no  auch  agreement  j ad  been  rade  by  t'a 
County  Court  aid  ireasurer,  in  your  opinion 
would  the  County  lave  been  liable  for  the 
total  amount  of  ti e premiums  on  said  surety 
bonds,  or  would  the  various  bodies  and  funds 
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protected  iiave  been  liable  for  their  pro 
r&ta  share  of  such  costs, 

'*AasuEiing  tir^at  tx.e  above  a ^enent  is 
blndlii,^  on  t e treasurer.  In  your  opin- 
ion did  ti  ls  relieve  other  bo^es  and 
funds  protected  by  said  bonds  fro. ' t:  eir 
liability  to  pay  tl«ir  pro  rata  sJriare  of 
suc:.  pra.iiuina,  if  tx  ey  are  liable  in  any 
case,  absent  ar'reeixent  to  tie  contrary, 
by  tiie  bodies  ti  einaelves,” 


You  state  ti\at  tx.e  Cotinty  Ireusurer  gave  a surety  bo..d 
Wi  en  he  took  office  and  t;  at  the  : a2ne  was  accepted  by  tlie  Coun- 
ty Co  xrt,  TrJ.8  proeedax*e  fully  satisfies  the  requirements  out- 
lined in  t e lAWd  of  {ilissouri,  1937,  at  page  100  in  connection 
with  the  postiar;  of  a s^JUfoty  oond.  T/ils  particular  law  with 
respect  to  c ounty  officers  provides  In  effect  that  wlxenever  sny 
officer  of  any  county  of  tj  is  State  all  be  required  by  law  to 
enter  into  any  official  bond  "I  e cvay  elect,  with  the  ootisent  and 
approval  ox’  the  governl.ig  body  of  such.  county"  to  enter  in- 
to a surety  bond  or  bonds  with  a surety  company  or  surety  eor- 
paniea  autl'orized  to  do  business  in  Missouri*  Consequently, 
since  the  Countv  'xrcasurer  has  elected  to  file  a surety  bond 
and  si  ice  ti  e County  Covirt  has  accepted  and  approved  same,  t*  o 
require!,  ents  of  t is  statute  have  been  fully  met  and  the  surety 
covnpany  bond  is  proper* 

Ti.is  law  passed  by  ti^e  1937  Legislature  furt>  er  provides 
thiat  tre  cost  of  every  such  surety  bo  td  srall  te  paid  by  tie 
public  body  protected  t-  ereby.  In  ti  is  connection  we  are  enclos- 
ing herewith  a copy  an  opinion  dated  October  5,  1937,  rendered 
by  tiLis  office  to  tixe  honorable  alvln  Juargensmeyer,  hroaecut- 
Ing  Attorney  of  barren  County,  w:  ic;  holds  that  if  the  County  ‘Irea- 
surer  elects  to  file  a surety  boxtc  and  t.  e governing  body,  tiat 
la  tiie  County  Court,  approves,  then  in  that  event  the  County  Court 
would  be  required  to  pay  ti  e premixim  on  sucli  surety  bond|  tliat  if 
ti.ese  two  requirements  are  net,  it  is  incumbent  upon  the  Cotmty 
Court  as  txie  .governing  body  to  pay  ti  e premium  on  thie  same* 

AssuDhaxg  thiat  the  County  Court  Lad  a retxd  to'  accept  a 
particular  surety  bond  or  bo  ids  and  txat  there'  was  no  additional 


V 
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agpeement  whereby  ti  e County  Treasurer  agreed  to  pay  t>:e  pre- 
mixans  on  the  same,  you  ask  whether  t.*  e county  would  be  liable 
for  ti-o  total  amoiint  of  tiie  premliana  on  t e surety  bo  id  a o5_ 
"would  tlie  various  ixidles  and  funds  pz*otected  have  been  lia- 
ble for  t elr  pro  rata  a are  of  suci  costs." 

Ihls  particular  question  was  answered  by  this  depart- 
ment in  an  opinion  dated  Pebjruary  SiH,  1938  and  addressed  to 
txie  l onorable  Vlrr.ll  L.  Hat  bun,  Prosecuting  Attorney  of  Noda- 
way County,  tioaouri*  In  ti.is  opinion  we  aaidt 


"It  is  also  ti  e opinion  of  thjis  office 
ti  at  ti  e county  court  is  liable  for  t.  e 
prei:J.uni  on  a sviroty  bond  lawfully  con- 
sented to  and  approved  by  the  county  court 
in  tiie  ITlII  aiaotint  of  ttie  px'emium  for  the 
reason  tiiat  trie  public  oody  protected  is 
ti;e  30vemln5  body  of  tt^e  county,  in  otl^er 
words,  the  county  covurt.  The  county  trea- 
surer is  not  conpeled  to  jive  separate  bonds 
to  the  state  townsj<ip  or  various  school  dis- 
tricts, out  only  under  the  'eneral  law  and 
uxxier  the  special  law  providing  for  surety 
bonds,  to  tie  county  court." 


It  is  ti.erefore  our  opinion  t>  at  tlie  Cou  .ty  Court  must 
pay  the  premitons  on  all  sinrety  bonds  accepted  and  approved  ac- 
corftl  to  law  in  connection  with  tJ-ie  office  of  County  Treasurer 
under  terms  of  the  Laws  of  Missouri,  1937,  at  page  190. 

For  t e purposes  of  this  opinion  you  also  asked  us  to 
assume  t^at  the  agreement  between  ti  e County  Treasurer  and  the 
County  Co\irt  was  binding  and  with  tlJ.s  assumption  you  desired 
to  know  whether  such  agreement  would  "relieve  ot  er  bodies  and 
ftinds  protected  by  said  bonds  fx*or.  their  liability  to  pay  their 
pro  rata  s are  of  such  premiums."  We  tr ink  what  we  have  said 
above  likewise  answers  tlJ.8  question.  If  the  Treasurer  sutmlts 
a surety  co.  pany  bond  for  any  statutory  purpose  and  it  is  ac- 
cepted and  ap,.roved,  trie  County  C urt  is  liable  for  the  premium. 
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The  County  Court  is  •jq}resaly  made  liable  a a the  /overning 
body,  and  there  la  no  liability  placed  on  the  separate  bodies 
or  funds*  The  statute  does  not  say  ti  at  any  fund  shall  be  lia- 
ble, but  rather  ti  e governing  body.  It  is  a well  reoo  uiised 
general  rule  of  law  that  no  payments  can  ce  made  out  of  a pub- 
lic fund,  nor  is  a public  body  liable  for  tie  payment  of  any  ob- 
ligation nor  can  it  ray  out  any  amotints  idiatsoever,  without 
direct  statutoz*y  authorization  for  suol:  payment.  We  are  not 
aware  of  any  law  whicii  specif ioally  perrciis  the  payment  of 
suoi  oxpendltiires  out  of  the  several  fvuxls  you  mention,  parti- 
cularly in  connection  witx  the  office  of  the  Coxmty  rea surer* 


coi^CL’Jsio:; 


It  is,  therefore,  our  conclusion  timt  if  ti  e County  'Irea- 
surer  offers  corporate  surety  bonds,  and  ti  e sariie  are  accepted 
by  t:  e County  Co  .rt,  ti  e County  Court  is  liable  for  the  payment 
of  t^  e premiuas  tx^ereon;  that  tiie  said  premium  or  a portion 
thereof  cannot  be  paid  out  of  certain  funds,  suox.  as  tliO  Scnool 
Fund,  ixeld  by  txie  Cou.ity  Ireasurer  even  if  tixe  County  Court  can 
legally  contract  away  its  statutory  duty  to  pay  for  any  of  such 
bonds  tdilch  it  approves* 


Respectfully  sutanitted 


J.  F.  ALL.i,BACH 
Assistant  Attorney  Generfil 


A<  rROVEDi 


(Acting)  Attorney  General 
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COUNTY  OFFICERS  - Prosecuting  Attorney  may  tender  resignation 

to  the  Governor. 


' March  7,  1938 

I 


Honorable  Ixlward  L.  Drum 
Prosecuting  Attorney 
Cape  Glrarde&u  County 
Cape  Girardeau,  Miasouri 


Dear  Slrt 


We  acknowledge  your  request  for  an  opinion 
In  your  letters  of  February  27,  1938  and  March  3, 
1938,  which  said  letters  read  as  follows i 

"Please  provide  me  with  a form  and 
Instructions,  for  an  elective  of- 
floAr  of  this  cotmty,  who  desires 
to  file  his  resignation  of  such 
office. 

"To  whom  should  such  resignation  be 
forwarded  and  Is  there  any  formal 
proceeding  for  such  resignation 
to  become  effective." 


"Referring  to  the  enclosed  letter, 
please  be  advised,  the  office  re- 
ferred to  la  Edward  L.  Drum,  Prose- 
cuting Attorney  within  Cape  Girar- 
deau County,  Missouri,  elected  at 
General  Election  1936,  for  a period 
of  two  years. 

"I  am  contemplating  running  for  Mayor 
of  the  City  of  Cape  Girardeau.  I 
Intend  to  make  the  race  and  If  elected, 
offer  my  resignation  as  Prosecuting 
Attorney,  before  qualifying  as  Eayor, 
which  time  for  such  qualification  wo\xld 
be  one  week  after  general  city  elec- 
tion. 


Hon.  Ldward  L.  Drum 
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"Would  this  resignation  take  effect 
immediately  upon  filing  it? 

Article  IIV,  Section  6,  Kiesoxirl  Constitution 
sanctions  the  right  of  a Pz*osecutlng  Attorney  to  resign 
from  office  during  his  official  term,  and  provides t 

"In  the  absence  of  any  contrary  pro- 
vision,  all  officers  now  or  here- 
after elected  or  appointed,  subject 
to  the  right  of  resignation,  shall 
hold  office  during  their  official 
terms,  and  xmtll  their  successors 
shall  be  dulj  elected  or  appointed 
and  qualified." 


Article  V,  Section  11,  Missouri  Constitution, 
relating  to  filling  vacancies  in  office,  provides: 

"V)/hen  any  office  shall  become  vacant, 
the  Governor,  \mless  otherwise  pro- 
vided by  lam,  shall  appoint  a person 
to.  fill  such  vacancy,  who  shall  con- 
tinue in  office  until  a successor 
shall  have  been  duly  elected  or  ap- 
pointed and  qualified  according  to 
law." 


We  find  no  statutes  in  Missouri  touching  upon 
filling  vacancies  in  the  office  of  Prosecuting  Attorney 
Article  V,  Section  23,  Missouri  Constitution,  provides 
as  follows: 

"The  Oo\ernor  shall  commission  all 
officers  not  otherwise  provided  for 
by  law.  All  commissions  shall  znm 
in  the  name  and  by  the  authority  of 
the  State  of  Missouri,  be  signed  by 
the  Governor,  sealed  with  the  Great 
Seal  of  the  State  of  Missouri,  and 
attested  by  the  Secretary  of  State." 


Hon.  Edvard  L*  Dman 


March  7,  1938 


“3“ 


In  the  case  of  State  ex  rel.  vs.  Auguatlne, 
113  Mo.  21,  l.c.  24,  the  Supreme  Court  said: 

"It  Is  well  established  lav,  that. 

In  the  absence  of  express  statutory 
enactment,  the  authority  to  accept 
the  resignation  of  a public  officer 
rests  vlth  the  pover  to  appoint  a 
successor  to  fill  the  vacancy.  The 
right  to  accept  a resignation  Is 
said  to  oa  Incidental  to  the  pover 
' of  appointment. 

"By  section  11,  article  6,  Constitu- 
tion of  MIssotu*!,  It  Is  provided 
that:  'vhenever  any  office  shall 
become  vacant,  the  Governor,  \ui- 
less  otheinifise  provided  by  lav, 
shall  appoint  a person  to  fill 
such  vacancy,'  etc.  It  seems  that 
no  provision  exists  In  o\ir  statutes 
for  filling  the  vacancy  of  county 
treasurer.  Hence  It  follovs  that 
the  pover  of  appointment  remains, 
as  directed  by  the  constl.tutlon, 
vlth  the  Governor.  And  the 
authority  to  fill  the  vacancy  being 
vlth  the  Governor,  here  llkevlse 
rests  the  pover  to  accept  the 
resignation.  In  order  then  to 
create  a vacancy  In  the  office 
held  by^  Augustine  his  resignation 
must  have  been  lodged  vlth  the 
Governor,  end  by  the  Governor  ac- 
cepted. There  being  no  particular 
mode  pointed  out  by  statute  or  by 
the  Constitution,  this  resignation 
may  be  In  vrltlng  or  by  parol.  No 
particular  form  is  required.  It  Is 
only  necessary  that  the  Incunbent 
evince  a p\irpoae  to  relinquish  the 
office  — that  this  purpose  be  com- 
mvinlcated  to  the  proper  authority, 
and  that  this  resignation  be  ac- 
cepted either  In  terms,  or  some- 
thing tantamoxint  thereto,  such  as 
appointing  a successor,  etc. 
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"Whan  this  reslgiuttion  shall  have 
been  oocmmnlcated  to  the  proper 
authority  and  the  same  shall  be 
accepted  — whether  formally  or 
by  the  appointment  of  a successor  — 
It  Is  beyond  recall.  It  cannot  then 
be  withdrawn." 


CONCLUSION 


In  view  of  the  above  citations,  we  are  of  the 
opinion  that  since  no  specific  mode  of  resigning  from 
the  office  of  Froseoutlng  Attorney  la  pointed  out  In 
the  Missouri  Constitution  or  statutes.  It  la  merely 
necessary  that  you'evince  to  the  Gtovernor,  by  writing, 
or  by  parol  , youi*  purpose  to  rellnq\ilsh  yo\ir  office. 

No  particular  foxp  of  resignation  being  prescribed  by 
law,  we  cannot  fitmlsh  you  any  form,  as  requested. 

Your  resignation  becomes  effective  whenever  the  Qoveriior 
evidences  his  Intention  of  accepting  same  by  word  or 
overt  act,  and  the  appointment  of  a successor  to  the 
office  Is  all  the  overt  act  necessary  to  a valid  legal 
acceptance  of  yoiir  resignation. 

one  holding  the  office  of  Prosecuting  Attorney 
In  Missouri,  under  our  Constitution,  as  you  do,  holds 
over  until  his  successor  be  appointed,  should  you  ten- 
der your  resignation. 


Respectfully  subailtted. 


m.  ORR  SAViYiilS 
Assistant  Attorney  General 


APx ROVED: 


J.  E.  TaYLOE 

(Acting)  Attorney  General 
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CONTRACTS:  ) 

STATE  OFFICE  BUILDING: ) 


Contract  may  be  amended  to  permit  a retention 
of  10°o  on  payments  to  the  contractor  on 
monthly  estimates. 


March  2b, 1938 


Honorable  Ldgar  M.  bagan 
Zxecutlv®  Secretary 
Permanent  Seat  of  Government 
Jefferson  City,  Missouri 


FILED 

Mx) 


I«ar  Mr.  Lagan: 

This  Department  wishes  to  acknowledge  yoiir  request  for 
an  opinion  under  date  of  March  22,  1938,  Therein  you  state  as 
follows: 


"Our  contract  docviments  for  the  con- 
stiruction  of  the  State  Office  Building 
provides  for  a fifteen  per  cent  (15^) 
retainage  on  the  monthly  estimates* 

This  figure  was  Inserted  in  the  original 
forms  in  compliance  with  our  general 
statutes* 

A question  has  arisen  on  this  point* 

Mr*  A*  L*  Lehr,  of  the  Lehr  Constz*uction 
Company,  has  called  niy  attention  to 
Section  3,  at  page  414,  Laws  of  Missouri, 
1937,  under  which  we  operate,  in  which 
it  provides  that  *Such  per  contage  not 
less  than  ten*  may  be  retained* 

It  seems  that  the  fifteen  per  cent  (15^) 
retainage  works  an  unusual  hardship  upon 
the  contractor  and,  therefore,  Mr*  Lehr 
has  requested  the  reduction  in  conformity 
with  the  work  under  the  State  Building 
Ccmsolsslon.  Please  give  me  your  opinion 
as  to  whether  or  not  the  retainage  can  be 
reduced  to  ten  per  cent  (10^)  under  the 
law." 


Hon.  Edgar  U.  Eagan 
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Article  7 of  the  At^reement  for  the  conetxnictlon  of  the 
state  office  building  at  Jefferson  City,  Missouri,  entered  Into 
by  the  State  of  Missouri  acting  by  and  through  the  board  of 
Permanent  feat  of  CJovernment  and  the  Lehr  Construction  Company 
of  St, Joseph,  Missouri,  makes  the  following  provision  for 
i^rogress  payments: 

"The  State  of  Mlsso\irl  shall  make  pay- 
ments on  account  of  the  contract  as 
provided  herein,  as  follows:  On  or 
about  the  tenth  day  of  each  month,  85^ 
of  the  value,  based  on  the  contract 
price,  of  labor  and  material  Incorporated 
Into  the  work  and  of  materials  suitably 
stored  In  reasonable  quantities  at  the 
site  thereof,  up  to  the  last  day  of  that 
month,  as  estimated  by  the  Architects, 
less  the  aggregate  of  previous  payments; 
axkl  upon  completion  of  the  entire  work, 
the  sum  sufficient  to  Increase  the  total 
payments  up  to  85^  of  the  contx*act  price." 

Section  15746  R.  S.  Missouri  1929,  Is  a general  statute 
relating  to  public  buildings  and  Improveiaents  and  provides  the 
manner  of  payment  of  contractors  where  more  than  Five  tiiousand 
dollars  has  been  appropriated  by  the  Oeneral  Assenbly  for  the 
erection  of  a new  building,,  as  follows: 

"All  appropriations  made  by  the  general 
assembly  amounting  to  five  thousand 
dollars  or  more,  for  the  erection  of  new 
buildings  on  state  account,  or  for  the 
repairing  of  buildings  already  erected 
on  state  account,  shall  be  drawn  from 
the  state  treasury  only  In  the  manner 
herein  provided.  After  being  furnished 
with  satisfactory  evidence  that  a bona 
fide  contract  has  been  entered  Into  for 
the  erection  or  repalrlz^g  said  building 
or  buildings,  and  not  less  than  tlilx*ty 
days  after  the  contractor  has  coianancad 
work,  the  state  auditor  may  draw  his 
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warrant  on  the  state  treaaux^  , ±n  favor 
of  the  contractor  entitled  thereto,  for 
85  per  cent,  of  the  value  of  all  labor 
and  mateirlals  Incorporated  In  the  wor^,  or 
for  materials  which  have  been  delivered  on 
the  site  of  the  building  and  accepted  by 
the  architect  or  engineer  in  charge,  such 
value  being  calcxilated  in  proportion  to  the 
contract  amount;  and  thereafter  not 
oftener  than  once  each  month  the  state 
auditor  may  draw  his  warrant  on  the  state 
treasury  in  favor  of  tlie  contractor  for 
85  per  cent.’ of  the  value  of  all  labor 
and  materials  furnished  and  computed  in  the 
same  manner,  less  all  previous  payments 
made;  and  upon  being  fur  lished  satisfactory 
evidence  that  the  contract  has  been 
satisfactorily  completed  and  the  work 
accepted,  the  state  auditor  shall  draw  his 
warrant  on  the  state  treasury  in  favor  of 
the  contractor,  for  the  balance  due  on 
contract;  Provided,  that  all  estimates  of 
labor  and  materials  furnished  shall  be 
prepared  and  certified  correct  by  the 
architect  or  supervising  engineer  in 
charge,  and  approved  by  proper  officials 
of  the  institution,  consnission,  or  board 
responsible  for  such  constructionx  Provided 
l\irther,  the  t in  no  event  shall  an  amovint 
exceeding  86  per  cent,  of  the  entire  contract 
price  be  paid  to  the  contractor  until  the 
■ final  payment  is  made  after  the  contract 
is  satisfactorily  completed  and  work 
accepted;  and,  provided  further,  that  in 
no  case  shall  the  anount  contracted  therefor 
exceed  the  amount  appx>oprlated  by  the 
general  asseidaly  for  such  purpose.” 

Tlie  59th  Qeneral  Assembly  autliorized  the  construction, 
furol siting,  equipping  and  maintenance  of  a state  office  building 
at  Jefferson  City,  Missouri,  and  appropriated  the  sura  of  ^50, OCX). 00 
for  such  purposes  (Laws  of  Missouri  1937,  Sec.  48>c,  page  46). 
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Section  3 of  the  Laws  of  Mlseoiu*!  1937,  page  414,  la  a 
special  statute  and  provides  the  manner  of  payment  to  the 
contractor  who  holds  a contract  for  the  erection  of  the  state 
office  building.  In  part  as  follows: 

"Such  percentage  not  less  than  ten, 
as  In  Its  Jud^oent  the  board  shall  deem 
proper,  shall  be  reserved  from  payments 
on  the  monthly  estimates  or  work  con- 
tracted for,  \mtll  such  contract  or  the 
portion  thereof  to  idilch  such  payments 
are  applicable  shall  have  been  com- 
pleted, Inspected  and  accepted  by  the 
Board. " 

In  the  case  of  State  vs.  Brown,  68  S.  W.  (2)  55,  1.  c. 

59,  334  Mo.  781,  the  Coxxrt  In  holding  that  a special  sti  tute.  If 
later  than  the  genex>al  one  relating  to  tiie  same  subject  matter, 
will  be  regarded  as  an  exception  to  or  qualification  of  a prior 
general  one,  said: 

"^Ifhere  the  special  statute  Is  later. 

It  will  be  regarded  as  an  exception  to, 
or  qualification  of,  the  prior  general 
one;«  * ♦" 

The  latter  statute  authorizing  the  Board  of  Permanent 
feat  of  Government  In  Its  jud^ent  to  retain  not  less  than  10^ 
from  payments  to  the  contractor  on  the  montiELy  estimates  Is  a 
qualification  of  the  general  statute  which  requires  a reservation 
of  at  least  15^. 

Krom  the  foregoing  we  are  of  the  opinion  that  the  Boeurd 
may  In  Its  Judgment  amend  Article  7 supra  of  the  contract  It  has 
with  the  Lehr  Construction  Company  for  construction  of  the  State 
Office  Building,  to  peznolt  a retention  of  10^  on  the  payments  to 
the  contractor  on  the  monthly  estimates  Instead  of  the  present 
15^  retention* 

Respectfully  submitted, 

APPROVED: 

MAX  WASSERMAH 

Assistant  Attorney  General 


J.  r;  TATOH 

(Acting)  Attorney  General 
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POLL  TAX:  V/hat  poll  tax  may  be  levied  and  collected  in 
counties  under  township  organization* 


2.  arch  25,  1936 


2Ir.  Charles  P.  Elroore 
Salisbury,  Alissouri 

uear  Sir: 

Pursuant  to  your  request,  I have  prepared  the 
following  opinion  oonoemlng  the  poll  tax  law  of  Missouri 
in  counties  under  township  organization. 

At  the  1937  session  of  the  legislature.  Laws  of 
1937,  page  440,  the  following  hill  was  passed: 

"That  Sections  7879,  7680,  7681, 

7882,  7883,  7884,  7886,  7866,  7887, 
and  7688  of  ijrticle  Three  (3;, 

Chapter  Forty-two  (42)  of  the  Ke- 
vised  Statutes  of  the  State  of 
l<ii8Sov.ri  for  the  year  1929  and 
Sections  6167,  8156,  8159  and  8160 
of  .“JTtiole  Fifteen  (15),  Chapter  * 

Forty-two  (42)  of  the  Revised 
Statutes  of  the  State  of  Kissoiiri 
for  the  year  1929,  be  and  the  sajoe 
is  hereby  repealed." 

This  act  repeals  all  the  statutes  providing  for 
the  levying  and  collection  of  poll  taxes  by  counties  in 
this  state,  with  the  exception  of  those  poll  taxes  which 
cities  and  villages  are  authorized  to  collect,  sections 
6157  to  6160,  inclusive,  R.S.  Missouri,  1929,  relate  to 
the  levying  of  poll  taxes  in  counties  under  township  or- 
ganization. Section  6156,  R.S.  Missouri,  1929,  provides 
that  township  boards  shall,  at  the  regular  ^^pril  loseting, 
levy  a poll  tax  for  road  purposes,  and  that  this  levy  shall 
be  made  in  the  same  manner,  collected  in  the  sane  way,  and 
subject  to  the  same  restrictions  as  is  provided  for  in 
those  counties  not  under  township  organizatioh. 
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Seotion  7880,  R.8.  Mlaaotirl  1929,  provides  the  maimer 
in  which  poll  taxes  shall  be  oolleoted  in  counties  not  under 
township  organization.  This  section  provides  that  the  tax  levied 
shall  apply  to  all  able  bodied  males  between  the, ages  of  twenty- 
one  (21)  and  sixty  (60)  on  March  1 of  the  current  year  for  which 
the  tax  was  levied,  except  persons  residing  within  incorporated 
cities.'  The  tax  levied  shall  not  exceed  i^d.OO.  'Diose  who  de- 
sire to  work  out  the  tax  at  the  rate  provided  by  statute  must  be 
given  two  days*  notice  before  the  work  is  to  be  done. 

The  provisions  of  Section  7880,  R.S.  Missouri  1929,  ap- 
ply to  the  collection  of  x>oll  taxes  in  counties  under  township 
organization  with  the  additional  requirement  made  in  Section 
81S8  that  if  the  township  adopts  the  contract  system  of  working 
roads,  said  taxes  shall  be  x>nid  in  money. 

Section  7881,  R.S.  Missouri  1929,  provides  that  the 
district  road  overseer  shall  notify  all  poll  taxpayers  by  at 
least  four  written  notices  posted  in  said  district  on  or  before 
June  1st  of  the  amoxmt  of  poll  tax  levied.  The  taxpayer  then 
must  pay  the  tax  or  make  arrangements,  by  giving  fifteen  days* 
notice  to  the  road  overseer,  to  pay  his  tax  in  labor.  If  the 
tax  is  not  paid  by  July  Ist,  then  a suit  may  be  Instituted  in 
the  name  of  the  road  district  before  any  Justice  of  Peace  to  re- 
cover the  tax.  .Section  7866,  H.J.  Missouri  1929,  provides  that 
suit  shall  be  filed  not  later  than  September  1st  of  each  year, 
but  the  failure  to  file  by  this  time  shall  not  be  a defense  to 
the  action. 

Section  7887,  R.S.  Missouri  1929,  makes  it  the  duty  of 
the  prosecuting  attorney  to  represent  the  road  districts  in  an 
action  to  enforce  the  tax. 

The  act  repealing  the  poll  tax  law  becsae  effective  on 
Septaaber  6th,  1937,  after  the  poll  tax  for  the  year  1937  had 
accrued  and  becooie  due  and  payable  on  or  before  July  1st. 

Section  660,  R.S.  Missouri  1929,  is  as  follows: 

"The  repeal  of  any  statutory  pro- 
vision shall  not  affect  any  act 
done  or  right  accrued  or  estab- 
lished in  any  proceedings,  suit  or 
prosecution,  had  or  commenced  in 


Ur.  Ghas.  F.  Elmore 


Kiaroh  25,  1936 


- 3 - 


any  oiril  case  prerious  to  the  tine 
when  s’rnh  repeal  shall  take  effect; 
hut  eTery  such  act,  right  and  pro- 
ceeding shall  remain  as  Talid  and 
effectual  as  if  the  pro Tis ions 
so  repealed  had  remained  in  force •** 

In  Union  Pacific  Railroad  Company  Board  of  Com- 
missionerSf  217  Fed.  540,  a case  in  which  many  decisions  are 
cited  and  considered,  it  is  held  that:  Laws  repealing  an 
act  proriding  for  the  leTying  and  collection  of  taxes  do  not 
act  retrospectirely;  the  time  the  tax  accrues  fixes  the 
rights  and  duties  of  the  public  and  taxpayers;  and  that  the 
remedies  v/hlch  the  law  afforded  before  the  repeal  follows  the 
tax  until  collected.  To  the  same  effect  is  61  C.J.  1012,  and 
Cooley  on  Taxation,  Yol.  2,  page  1161. 

In  State  ex  rel.  r.  Hackman,  270  Ido.  l.c.  609,  the 
court,  in  construing  what  is  now  Section  660,  R.S.  Missouri 
1929,  along  with  other  relatire  sections,  said: 

"These  sections,  construed  to- 
gether, so  modify  a repealing 
statute,  as  to  not  only  render  Talid 
initiatory  or  pxreliminary  acts  in 
the  exercise  of  a power  conferred  by 
a former  statute,  but  authorize  such 
subsequent  acts  as  may  be  necessary 
to  effect  the  purt>oee  originally  con- 
templated. The  limi- 

tation of  the  operatire  effect  of  these 
sections  to  judicial  transactions  as 
contended  for  by  respondent,  is  not  in 
accord  with  their  terms,  nor  with  the 
cTident  purpose  of  their  enactment. 

Their  general  nature  authorizes  the 
conclusion  that  they  were  intended  to 
continue  in  force  repealed  laws  until 
proceedings  conmenced  thereunder,  re- 
gardless of  their  nature,  xaight  be 
completed*" 
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Therefor*,  it  Is  clear  that  the  poll  tax  leyied 
and  assessed  for  the  year  1937,  haring  aooured  and  be- 
come payable  before  the  poll  tax  act  was  repealed,  is 
collectible  in  the  same  manner  as  though  the  repealing 
act  did  not  exist* 

Section  6181  prorides  for  a poll  tax  in  Special 
Road  Districts  in  counties  \inder  township  organization* 

This  section  prorides  that  the  Board  of  Commissioners  of 
any  such  Special  Road  District  shall,  on  or  before  the 
30th  day  of  April  of  each  year,  lery  a poll  tax  on  all  male 
inhabitemts  orer  twenty-one  (2l)  and  under  fifty  (50)  years 
of  age*  The  lery  thus  made  is  certified  to  the  County 
Clerlr  and  the  tax  is  to  be  collected  by  the  township  col- 
lector as  other  personal  teixes*  This  section  prorides 
"the  Commissioners  shall  lery  such  poll  tax  as  may  be 
leried  by  the  township  boards"*  The  prorision  Just  quoted 
refers  the  commissioners  of  the  Special  Road  Districts  for 
their  authority  to  fix  the  amount  of  the  tax  to  the  same 
authority  that  township  boards  hare*  The  authority  for 
township  boards  to  assess  the  poll  tax  is  found  in  Section 
8156,  R*S.  Missouri  1929,  which  has  been  expressly  repealed* 

In  State  ex  rel*  r*  Patterson,  207  lio*  129,  143, 
it  is  said: 

"VVhere  a repealing  statute  ex- 
pressly rex>^als  certain  sections  of 
a statute  by  nusibers,  or  a specified 
portion  of  another  act,  or  eren  re- 
peals on*  clause  of  a certain 
section,  it  follows  that  in  the 
Judgment  of  the  Legislattire  no  further 
repeal  was  necessary  or  intended*" 

While  the  abor*  is  correct,  there  are  other  rules  of  con- 
struction, as  stated  by  our  courts  and  text  writers, 
which  are  pertinent  to  the  question  of  whether  or  not 
the  poll  tax  prorlded  in  Section  8161,  R.S.  Missouri  1929, 
is  also  repealed  by  the  enactment  in  Laws  of  1937,  page 
440,  in  so  far  as  said  section  relates  to  the  lewy  and 
collection  of  a poll  tax  in  Special  Road  Districts* 


lOr.  Chaa.  r.  Slmora 
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In  Stata  t«  Williams,  237  Ato.  l.o.  162,  the  lule 
is  stated  as  follows: 

"The  rule  of  construction 
where  one  statute  adopts  another, 
is  that,  if  the  adopting  statute 
specif icallj  designates  the  title 
or  date  of  the  statute  adopted, 
then  the  repeal  or  amendment  of 
the  statute  thus  adopted  will  not 
affect  the  adopting  statute. 

(CulTer  T.  People,  161  111.  89). 

"When  a statute  like  the  one 
now  under  consideration  refers 
to  the  general  proTisions  of  the 
law  on  a giren  subject  for  its 
interpretation,  then  an  £aend- 
ment  of  the  general  laws  on  that 
subject  effects  a corresponding 
amendment  of  the  statute  adopting 
them.  (2  Lewis's  Sutherland  on 
Statutory  Construction,  (3  Ed.), 
p.  790,  sec.  406.)" 

In  CulTer  t.  People,  161  111.  89,  92,  it  is  fur- 
ther held: 

"V/here,  howerer,  the  adopting 
statute  malces  no  reference  to  any 
particular  act  by  its  title  or 
otherwise,  but  refers  to  the  gen- 
eral law  regulating  the  subject  in 
hand,  the  reference  will  be  re- 
garded as  including,  not  only  the 
law  in  force  at  the  date  of  the 
adopting  act,  but  also  the  law  in 
force  when  action  is  taken,  or  pro- 
ceedings are  resorted  to." 

The  Supreme  Court  of  Missouri  in  Oaston  t.  Lamkin, 
115  Ito.  l.c.  33,  has  said  concerning  this,  that: 


Idr.  Chuft.  y.  SliDor* 
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**Th«  gttuttral  rule  goTeming  in 
suota  oasas  saaoB  to  ta,  that 
whara  ona  atatuta  rafars  to 
anothar  for  rulaa  of  proaadura 
prasorlbad  by  tha  fomar.  tha 
foraar  atatuta  if  apaolfioally 
rafarrad  to^  baoooiaa  a part  of 
tha  raf airing  atatuta,  and  tha 
rulaa  of  proaadura  praaeribad  by 
tha  aarliar  atatuta  ao  far  aa 
thay  form  a part  of  tha  aaoond 
anaotmant,  aontinxia  in  foraa, 
although  tha  aarliar  atatuta  ba 
aftarwarda  modif  iad  or  rapaalad. 

But  whan  tha  aubaaquant  atatuta, 
baii^g  a gaoaral  ona,  doaa  not 
refar  apaoifiaailly  to  a fozmar 
atatuta  for  tha  rula  of  proeadura 
to  ba  foUowad,  but  ganarally  to 
tha  aatabliahad  law,  by  soma  auah 
axpraaaion  aa  *tha  same  aa  ia  itro- 
Tidad  for  by  law*  in  giran  oaaaa, 
than  tha  aat  baoomaa  a rula  for 
futura  aonduet  to  ba  found  whan 
naadad  by  raf aranea  to  tha  law 
gerreraing  auoh  oaaaa  at  tha  tima 
whan  tha  rula  ia  j.nTokad." 

To  tha  Sana  affaot  ia  tha  holding  in  Nawaan  t*  City  of 
North  Takima,  34  Paa.  921  (V/aah»T. 

Saotion  8181,  R.8*  Misaoxiri  1989,  rafara  tha  Board 
of  Coaniasionara  of  tha  ;:>paoial  Road  Diatriat,  not  by 
spaoifia  rafaranea  by  numbara,  to  tha  ganaral  law  ragulating 
township  boards  in  tha  lary  of  poll  taxas  by  saying' "tha 
ooomiaaionara  shall  lary  sueh  poll  tax  as  nay  ba  lariad  by 
tha  township  boards'**  This  ganaral  rafaranea  oausaa  this 
saetion  to  fall  within  tha  rulaa  aa  stated  abowa;  tha  rula 
for  larying  poll  taxas  under  Saetion  8181  is  to  ba  taken 
from  tha  law  as  it  exists  at  tha  tima  tha  rula  is  inrokad, 
or  that  ia  to  say,  whan  tha  tax  is  lariad* 


ijr.  Charles  i\  i>.lo]ore 
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The  poll  tax  provided  for  In  section  8161  Is  ool- 
leotible  for  the  year  1937  for  the  same  reasons  v.e  have 
heretofore  pointed  out  wltli  reference  to  the  poll  tax  pro- 
vided In  c^eotlons  £157  to  6160  Inclusive,  tbut  Is,  because 
said  tax  accrued  before  the  act  tvas  repealed. 

aeotlous  B156,  pp.  (1),  Llssourl,  1929,  makes 

It  the  duty  of  the  road  overseer  to  make  a list  of  all  per- 
sons residing  In  his  district  subject  to  the  payment  of 
poll  taxes,  and  to  file  the  same  v^th  the  township  clerk 
before  luaroh  20  of  each  year.  K^ubsection  (l)  of  section 
6156,  k.J.  h'lssourl,'  1929,  la  repealed  by  Implication  be- 
cause no  tax  being  provided  for,  after  that  for  the  year 
1937  Is  collected,  the  duty  of  the  road  overseer  to  submit 
a list  of  persons  subject  to  the  tax  becomes  unnecessary. 


CONCLDSION 


Therefore,  the  repeal  of  ejections  6157  to  6160,  In- 
clusive, in  R.a.  iiJlssouri,  1929,  abolishes  poll  taxes  in 
counties  under  township  organization,  except  tiiose  taxes 
levied  and  accrued  for  the  year  1937  before  said  sections 
were  repealed.  These  are  to  be  collected  as  tho\igh  the 
repealing  act  was  never  enacted..  Tlie  poll  tax  provided 
for  in  cieotion  8161,  R.6.  Missouri,  1929,  the  amount  being 
governed  by  oeotlons  8157  to  6160,  inclusive,  of  the  gen- 
eral law  pertaining  to  poll  taxes  In  counties  under  town- 
ship organization,  is  also  abolished  except  for  the  tax 
levied  and  accrued  for  the  year  1937  for  the  reasons 
aforesaid. 


Respectfully  submitted, 

TTiij:  •«.  IMITDN 
.:.s8lstant  Attorney  General 


2u^'FR0TimD  By: 

J.k.  tATlOR 

(Actli^g)  Attorney  General 
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FBNITENTIAR7:  Measure  of  punlshiaent  upon  conTlotlon  as  habitual 

orlmlnal • 


October  3,  1938 


Lix,  Kobert  C.  i<.d8on 

Director  of  i^obatlon  und  Irarole 

Jefferson  City,  Mssoiirl 

Dear  Sir: 


..e  acknowledge  your  request  for  an  opinion 
dated  September  29  which  reads  as  follows: 

"Dan  .^daioson,  )«^49625,  was  sentenced 
to  the  penitentiary  for  a term  of 
six  years  from  l^iaroh  30,  1937,  for 
Carrying  Concealed  V^eapons,  and  was 
sentenced  under  the  Habitual  Criminal 
^ot.  Section  j^4461,  RcTlsed  Statutes 
of  ilssourl,  1929. 

This  man  served  three  prior  sentences 
In  the  penitentiary;  three  years  for 
SteaXlng  Chickens  In  the  Ni^t  time; 
two  years  for  Stealing  a Car;  and  two 
years  for  Stealing  Chickens  In  the 
Night  time. 

The  prisoner  complains  that  the 
sentence  of  six  years  \inder  his  charge 
Is  excessive  by  four  years  and  that 
the  trial  court  oplj  had  Jurisdiction 
to  sentence  him  x/or  a maYimum  of  two 
years. 

k.hat  Is  the  legal  roaxlmum  sentence 
which  the  court  could  Impose  on  one 
convicted  of  Carrying  Concealed  ..capons 
xuKier  the  Hablttial  Criminal  ^..ct?'* 

oectlon  44G1,  R.S.  Missouri,  1929,  provides  as 

follows: 
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"If  any  person  conTiotad  of  any  of- 
fense punishable  by  is^rlsoxunent  In 
the  penitentiary,  or  of  any  attempt 
to  oomL^lt  an  offense  v/hloh.  If  per- 
petrated, v.’ould  be  punishable  by  Im- 
prlsoniQsnt  in  the  penitentiary,  shall 
be  discharged,  either  upon  pardon  or 
upon  oompllunoe  with  the  sentence, 
and  shall  subsequently  be  oonvloted 
of  any  offense  committed  after  such 
pardon  or  discharge,  he  shall  be 
punished  as  follows:  I'irst,  if  such 
subsequent  offense  be  such  that, 
upon  a first  oonvlotion,  the  offender 
would  be  punishable  by  iiqprisonment 
in  the  penitentiary  for  life,  or  for 
a term  which  under  the  provisions  of 
this  law  night  extend  to  iQ^)risonment 
for  life , then  such  person  shall  be 
punished  by  imprisoxunent  in  the  peni- 
tentiary for  life;  second,  if  such 
subsequent  offense  be  such  that,  upon 
a first  conviction,  the  offender  would 
be  punished  by  Imprisoxuaent  for  a lim- 
ited term  of  years,  then  such  person 
shall  be  punished  by  imprisonment  in 
the  penitentiary  for  the  longest  term 
prescribed  upon  a conviction  for  such 
first  offense;  third,  if  such  subse- 
quent conviction  be  for  an  attempt  to 
comialt  an  offense  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in 
the  penitentiary,  the  person  convicted 
of  such  subsequent  offense  shall  be 
punished  by  ii^risonment  in  the  peni- 
tentiary for  a term  not  exceeding  five 
years 

Oxir  wiupreme  Court  has  held  that  the  above  statute 
does  not  create  a separate  offense,  but  merely  subjects  the 
second  offender  to  heavier  pxinlshment,  and  in  3tate  v. 
Hefflln,  89  (2nd)  938,  103  iv.L.R.  1301,  the  court  said: 

"It  has  been  held  several  tiiims,  the 
habitual  criminal  statutes  themselves  do 
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not  create  any  separate  offense,  but 
cierely  subjects  second  offenders  to 
heavier  punishment  for  the  crimes  they 
commit . " 

This  additional  punlshioent  to  which  a second  of- 
fender Is  subjected  Is  based  upon  the  offender's  guilt  for 
the  subsequent  offense  charged  after  pardon  or  discharge 
for  a prior  crime,  and  said  additional  pxmlshment  Is 
measured  by  the  maximum  punlshioent  prescribed  for  the  sub- 
sequent crime,  and  In  State  v.  Krebs,  80  (;dnd)  196, 

l.c«  196,  336  lo.  576,  the  court  said: 

"It  will  be  noted  that  the  section  con- 
tains three  nxunbered  divisions.  The 
first  provides  that  if  the  subsequent 
offense,  for  v.hloh  the  defendant  Is  on 
trial,  be  such  that  upon  a first  con- 
viction he  would  be  punishable  by  Im- 
prisonment In  the  penitentiary  for  life, 
or  for  a term  which  might  extend  to  Im- 
prisonment for  life,  then  the  punlshi.ient 
to  be  assessed  under  the  section  shall 
be  life  Imprisonment.  Under  the  second 
division.  If  the  punishment  for  the 
crime  upon  a first  conviction  v/ould  be 
Imprisonment  In  the  penitentiary  for  a 
limited  term  of  years,  then  Imprisonment 
under  the  section  sliall  be  for  the  max- 
IxQum  term  thus  prescribed." 

Section  4029,  H.8.  Missouri,  1929,  maloes  It  a crime 
to  carry  concealed  weapons  and  provides  that  one  found 
guilty  "be  punished  by  Imprisonment  In  the  penitentiary 
not  exceeding  two  years". 


C0NCLU:.I0N 


The  maximum  punishment  for  one  guilty  of  carrying 
concealed  weapons  Is  two  years  In  the  penitentiary,  .^here 
one  Is  charged  as  a habitual  criminal  with  the  crime  of 
carrying  concealed  weapons,  the  trial  court,  on  conviction, 
only  had  Jurisdiction  to  sentence  the  prisoner  for  the 
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maximum  puniehment  of  two  years  In  the  penitentiary,  and 
any  sentence  of  six  years  on  such  a conviction  Is  excessive 
by  foxir  years. 


hespeotfully  submitted. 


<iVM,  ORR 

^ksslatant  Attorney  CSenerul 


3y: 


TXrm^EoR 

(looting)  Attorney  General 


# 
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Ui.,ny A,  defendant  does  not  lose  his  eltli€¥fsri.ip  e^en 
A tiio\x^  convicted  of  s felony, if  .^fr  iunlrtiMnt 

i.B  R Jail  sentence  or  fine;  If  the  coiirt  paroles 
Ma  he  is  restored  to  oltl*en«hip  rights  under 
- -Action  5890,  F.  ».  1929. 
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Honorable  Aobert  C.  lulson 
ire c tor  of  i'robatlon  and  rarole 
otate  of  Missouri 
Jefferson  City,  iiiaaourl 


Dear  i“r,  i:idson: 


•^ome  time  ago  ^ou  subne  t ted  a question  to  this 
Departnient  as  to  whether  or  not  one  Carl  Darrov%'  had  lost 
his  citizenship  by  reason  of  a certain  conviction.  Your 
letter  Is  as  follows: 

"rursuant  to  our  telephone  conversa- 
tion concerning  the  restoration  of 
citizenship  of  one  Carl  Darrow,  1 
am  herewith  submitting  to  you  the 
details  of  this  case. 

"Carl  Darrow  was  arrested  by  J,  W. 
kci^arland.  Deputy  Constable,  In 
^t.  Joseph,  Miaaourl,  charged  with 
flovirlshlng  a deadly  weapon,  to-wlt, 
a rifle,  on  i«>aroh  2,  1935;  he  had 
preliminary  hearing  before  Justice 
Ualch,  and  his  case  was  certified 
to  the  jway  term  of  Circuit  Court 
In  1936.  On  Juno  5,  1935,  he  was 
tried  in  idvlslon  ho.  3 of  the 
Circuit  Court  before  a Jury,  and 
found  guilty,  and  given  one  year  In 
Jail.  His  case  was  iq) pealed  to 
the  Dupreme  Court,  where  the  de- 
cision of  the  Circuit  Court  was 
affirmed  on  iuarch  11,  1937.  He 
then  applied  for  a parole  throi;»gh 
his  attorney,  Charles  P.  i^ller. 
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This  request  was  turned  down  and 
he  was  ient  to  Jail  i<iay  5,  1937 • 

Later  he  again  applied  for  a parole 
through  Mr*  Keller,  and  this  time 
he  was  granted  a parole  and  re- 
leased from  Jail  November  20^  1937* 

The  same  Carl  Harrow  addressed  a 
communication  to  Honorable  Lloyd  C« 

;jtark.  Governor  of  hiasouri,  in 
which  he  requested  that  Governor 
otark  restore  him  to  full  rights 
of  citizenship*  Hiis  in  brief  is 
a summary  of  the  facts  in  the  case* 

"It  will  be  greatly  appreciated  if 
we  might  have  an  opinion  traa  you 
as  to  whether  this  subject,  having 
been  charged  with  a gradxiated  felony 
and  sentenced  to  serve  one  year  in 
tlie  county  jail  of  Luchanan  County, 
lost  his  citizenship  as  a result 
of  this  conviction  and  sentence  to 
the  county  jail,  and  whether  it 
will  be  necessary  for  Governor  Stark 
to  issue  an  order  restoring  him  to 
full  ri^ts  of  citizenship," 

In  determining  the  ultimate  conclusion  it  will 
be  necessax>y  to  consult  various  statutes  which  bear  direct- 
ly or  indirectly  on  the  question* 

ViS  assume  that  Harrow  was  convicted  under  Section 
4029,  K*  S*  jdo*  1929,  under  the  following  provision: 

"•»  *or  shall,  in  the  presence  of 
one  or  more  persons,  erhibit  any 
such  weapon  in  a rude,  angry  or 
threatening  manner,  or  shall  have 
any  such  weapon  in  his  oos session 
when  intoxicated,  « « «* 

The  punishment  prescribed  by  the  statute  is, 

"he  aiiall,  upon  conviction,  be 
punidied  by  imprisonment  in  the 


on. 
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penitentiary  not  exceeding  two 
years,  or  by  a fine  of  not  leas 
than  one  hundred  nor  more  than  one 
thousand  dollars,  or  by  iiaprison- 
ment  in  the  county  jail  not  less 
than  fifty  days  nor  more  than  one 
year,  or  by  both  suoh  fine  and  im- 
prisonment: " 

•.#  note  that  the  statute  is,  insofar  as  the 
punishment  is  concerned,  what  is  oommo^y  known  as  gradtiated 
felony,  in  that  the  person  convicted  may  be  sentenced  to  the 
Fenitentlax^  or  to  the  county  jail.  In  the  instant  case 
Carl  Darrow  was  given  one  year  in  jail. 

Jeotion  4471,  K.  3.  iuo,  19£9,  defines  a "felony” 

as  follows: 


"ITie  term  'felony,*  when  used  in 
this  or  any  other  statute,  shall 
be  construed  to  mean  any  offense 
for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  puxiished 
with  death  or  impri sonsient  in  the 
penitentiary,  and  no  other," 

section  4029,  referred  to  above,  has  been  construed 
as  a felony  section  in  the  decision  of  Otate  v.  Brown,  267  3.  W, 
864,  wherein  the  eoxirt  said: 


”i)efendant  was  convicted  in  the 
circuit  court  of  the  city  of  3t, 

Louis  of  the  crime  of  carrying 
concealed  weapons,  and  was  sentenced 
upon  the  verdict  of  the  jury  to 
imprisonment  in  the  workhouse  of 
said  city  for  six  snnths.  Bis 
appeal  was  properly  lodged  here,  for 
the  reason  that  the  crime. for  which 
he  was  convicted,  as  defined  by 
section  3276,  R,  S,  1919,  is  pun- 
ishable by  Imprisonment  in  the  peni-  . 
tentiary,  and  is  therefore  a felony, 
Lection  3712,  R.  3.  1919.” 
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other  decisions  of  the  court  which  have  declared 
an  offense  pvinishable  by  ijnpri sonment  in  the  Penitentiary 
not  a misdemeanor  because  a fine  or  Jail  imprisonment  was 
assessed,  are:  ^tate  v«  Oilmore,  28  Mo*  Ap.  561;  :itate  v* 

iiielton,  117  iio*  618*  llaerefore,  lx*respectlve  of  the  fact 
that  the  defendant  received  a sentence  of  one  year  in  Jail 
and  was  not  confined  in  the  Penitentiary,  we  are  of  the 
opinion  that  he  was  convicted  of  a felony  within  the  mean* 
ing  of  the  statute* 

By  Article  V,  oection  8*  of  the  Constitution  of 
kissouri,  the  Uovemor  is  empowered  to  grant  pardons,  paroles 
and  commutations*  By  Action  3798,  R*  ^*  ko*  1929,  the 
Governor  is  esqpowered  by  statute  to  grant  pardons,  which  said 
section  is  as  follows: 

"In  all  cases  In  which  the  governor 
is  authorized  by  the  Constitution 
to  grant  pardons,  ho  may  grant  the 
same,  with  such  conditions  and  under 
suoh  restrictions  as  he  may  thinir 
proper*" 

Numerous  statutes,  such  as  Gections  3928,  3947, 
3963,  4035,  4212  and  4404,  R*  5.  Mo*  1929,  define  what  crimes 
shall  constitute  or  cause  loss  of  citizenship*  We  find  no 
section  which  8X>eeifieally  states  that  a criii.e  committed 
under  Geotion  4029,  supra,  shall  cause  loss  of  citizenship* 

Gectlon  4172,  K*  B*  ko*  1929,  is  as  follows: 

"Any  person  who  shall  be  convicted 
of  arson,  burglary,  robbeiry  or 
larceny,  in  any  degree,  in  this 
article  specified,  or  who  shall  be 
sentenced  to  imprisonment  in  the 
penitential^  for  any  other  crime 
pimishable  under  the  provisions  of 
this  article,  shall  be  incompetent 
to  serve  as  a Jtiror  in  any  cause, 
and  ahall  be  forever  disqualified 
from  voting  at  any  election  or 
holding  any  office  of  honor,  trust 
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or  profit,  within  this  state;  rtc*o- 
video,  that  the  provisions  of  this 
section  shall  not  apply  to  any  person 
who  at  the  time  of  his  conviction 
shall  be  under  the  age  of  twenty 
yearst  i^rovlded  further,  that  in  all 
cases  where  persons  have  been  con- 
victed under  this  article  the  dis- 
qualification provided  may  be  j'emoved 
by  the  pardon  of  the  governor  any 
time  after  one  year  from  the  date  of 
conviction.* 

I’he  above  section  appears  to  be  general  In  Its 
terms  but  contains,  like  all  other  sections  relating  to 
the  loss  of  oltlsenshlp,  ttie  clause, "under  the  provisions 
of  this  article."  It  therefore  becomes  necessary  to  con- 
sult the  Constitution  of  the  .itate  of  Ulssouri.  Article 
VIXX,  Section  2,  provides  In  parti 

”«  * no  Idiot,  no  Insane  person  and 
no  person  while  kept  in  any  poor- 
house  at  lUbllc  expense  or  whilw  con- 
fined in  any  public  prison  shall  be 
entitled  to  vote,  and  persons  con- 
victed of  felony,  or  crime  connected 
with  the  exercise  of  the  right  of 
suffrage  may  be  excluded  by  law  from 
the  right  of  voting." 

Noting  that  the  Constitution  says  that  persons 
"may  * * * convicted  of  a felony,  be  excluded  from  the  right 
of  suffrage,"  It  Is  necessary  for  us  to  consider  cmctlon 
10178,  R.  S.  Mo.  1929,  which  prevents  persons  convicted  of 
a felony  from  voting,  oald  section  provides  in  part  as 
follows; 


”«  * «nor  shall  any  person  convicted 
of  felony  or  other  Infamous  crime, 
or  of  a misdemeanor  connected  with 
the  exercise  of  the  right  of  suffrage, 
be  permitted  to  vote  at  any  election 
unless  he  shall  have  been  granted  a 
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full  pardon;  and  after  a second 
conviction  of  felony  or  other  Infajjious 
crime,  or  of  a misdemeanor  connected 
with  the  exorcise  of  the  right  of 
suffrage,  he  shall  be  forever  excluded 
from  voting," 

A collateral  Issue  which  enters  Into  the  question 
but  iriilch  ^ould  be  disposed  of  Is  the  question  of  the 
circuit  court* 8 authority  to  grant  ijairow  a parole  after  he 
had  appealed  to  the  Supreme  Court  and  the  court  had  affirmed 
the  sentence,  V.e  cite  ^tate  ex  rel,  Gentry  v,  Montgomery, 
317  ko,  Hll,  1,  c,  814,  from  which  wo  herein  quote.  It  will 
be  noted  In  the  decision,  however,  that  the  circuit  court 
paroled  the  defendant  at  the  time  of  his  conviction  and  the 
parole  became  a part  of  the  Judgment,  Ihe  situation  differs 
as  to  harrow  In  that  he  was  not  paroled  at  the  time  he  was 
convicted  but  after  the  mandate  was  received  and  the  case 
affirmed  and  he  was  placed  In  Jail,  tlie  court  later  paroled 
him,  ><,uotlng  from  the  above  case.  It  la  said: 

” .hen  this  court  reviewed  the  Judg- 
ment of  the  circuit  coiu*t  In  the 
case  of  otate  v,  horton,  the  parole 
law  of  the  otate  was  a part  of  that 
Judgment,  ’.e  affirmed  the  Judgment 
on  the  first  count  as  a whole,  When 
the  trial  court  received  our  mandate 
with  directions  to  execute  the  Judg- 
ment, It  clearly  had  the  power  to 
grant  a parole  to  the  defendant,  for 
the  reason  that  the  Judgment  at  all  times, 
whether  It  be  considered  a Judgment  of 
the  circuit  court  or  a Judgment  of  this 
covurt,  contained  our  parole  law  as  a 
part  of  the  Judgment,  therefore.  It  Is 
of  no  consequence  whether  the  Judgment 
be  considered  a Judgment  of  the  cir- 
cuit court  or  a Judgment  of  this  coxirt 
at  the  time  of  Its  execution,  Vhlle 
the  parole  law  Is  a part  of  the  Judg- 
Ment  In  some  felony  cases,  the  trial 
court  loses  the  power  to  grant  a parole 
In  a felony  case  on  affirmance  of  the 
Judgment,  for  the  reason  that  by 
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.>eotlon  4095  and  4095  this  court  is 
directed  to  baTe  Its  DArshal  execute 
the  sentence  pronounced*  'Ihls  court 
having  no  authority  to  grant  a parole, 
must  execute  the  sentence  according 
to  the  punishment  assessed  on  the 
trial*" 

•^he  reason  mentioned  by  ^.ha  court  that  the  supreme 
Court  had  no  power  to  grant  a parole  In  a felony  case  on 
affirmance  of  the  ji.d^ent  for  the  reason  that  under  Sections 
4095  and  4096,  R*  ko*  1929,  the  marshal  Is  directed  to 
execute  the  sentence  pronounced,  we  think  Is  not  always 
ap^,llcable  for  the  reason  that  the  marshal  has  no  authority 
to  carry  out  the  mandate  of  the  juprcme  Court  only  In  the 
event  the  defendant  Is  actually  sentenced  to  the  i'enltentlary * 
In  other  words,  the  above  decision  can  be  followed  if  the 
facts  In  the  Inalvldual  oases  are  such  that  the  decision 
covers. 


V:e  think  under  section  3810,  R*  o*  ho*  1929,  which 
Is  a s follows} 

"ihe  courts  uaoted  In  section  3809 
of  this  article,  or  the  Judge  thereof 
In  vacation,  subject  to  the  restric- 
tions hereinafter pjX)v  Ided,  may.  In 
their  discretion,  when  satisfied  that 
any  person  against  whom  a fine  has 
been  assessed  or  a Jail  sentence  Im- 
posed by  said  court,  or  any  person 
actually  confined  In  Jail  under  Judg- 
ment of  a Justice  of  the  peace,  or 
sentenced  to  the  state  Industrial  home 
for  girls,  or  to  the  klssourl  train- 
ing school  for  boys,  will.  If  permitted 
to  go  at  large,  not  again  violate  the 
law,  parole  such  person  and  permit  him 
or  her  to  go  at  large  upon  such  conditions 
and  under  such  restrictions  as  the  court 
or  Jiulge  granting  the  parole  shall  see 
fit  to  Impose;  such  coxirt  or  Judge  may 
at  any  time,  without  notice  to  such 
persons,  tezmlnate  such  parole  by  simply 
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directing  execution  to  issue  on  the 
Judgment,  or,  in  case  tlie  person,  shall 
have  been  actually  confined  in  Jail, 
the  parole  may  be  terminated  by  direct- 
ing the  sheriff  or  Jailer  to  retake  such 
person  xmder  the  commitment  already  in 
his  hands,  ^fter  a parole  has  been 
terminated,  as  above  provided,  the  court 
or  Judge  may,  in  his  discretion,  after 
the  payment  of  all  costs  in  the  case, 
grant  a second  parole,  but  no  more  than 
two  paroles  shall  be  granted  the  same 
person  under  the  same  Judgment  of  convic- 
tion. If  a parole  shall  be  terminated,  the 
tin.e  kich  person  shall  have  been  at  large 
on  parole  shall  not  be  deducted  from  the 
time  he  or  she  shall  be  required  to  serve; 
but  the  full  amount  of  the  fine  shall  be 
collected  or  the  full  time  in  Jail,  or 
the  state  industrial  home  for  girls,  or 
the  i>ilssouri  training  school  for  boys,  be 
served  the  same  as  if  no  parole  had  been 
granted.”, 

the  court  had  the  povwr  to  parole  harrow  even  though  he  had 
been  convicted  of  a felony  and  the  same  had  been  affirmed, 
for  the  reason  that  he  did  not  receive  a penitentiary  sent- 
ence. If  we  are  correct  in  this  conclusion,  then  the  terms 
of  hectlon  3820,  H.  o.  ko.  1929,  relating  to  idiat  is  common 
ly  referred  to  as  "parole  law"  apply,  oaid  section  being  a 
follows: 


"iiny  person  sho  shall  receive  his  final 
discharge  xuider  the  provisions  of  sec- 
tions 3809  to  3821,  Inclusive,  shall 
be  restored  to  all  the  rights  and  privi- 
leges of  citizenship." 
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Conclusion, 


..e  are  of  the  opinion  that  Darrow  by  reason  of 
the  fact  that  he  has  been  convicted  of  a felony  has  there- 
by lost  his  right  of  suffrage  under  the  Constitution  and 
the  statutes,  but  if  he  has  been  finally  discharged, under 
the  terms  of  the  xairole  which  was  granted  him,  his  citizen- 
ship will  thereby  be  restored  under  the  terms  of  oection 
3820,  supra;  but  if  he  has  not  been  finally  discharged 
from  his  parole,  then,  if  his  citizenship  is  to  be  restored, 
it  will  be  necessary  for  the  Governor  to  restore  the  same 
by  pardon. 


Yours  very  truly 


OLLIVrJi  W.  NOLitai 
Assistant  Attorney-General 


axHHOViiDx 


( acting ^ Attorney-General 
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ROADS  AND  BRIDGES:  Special  road  district  cannot  make  claim  and 

receive  funds  on  a general  levy  of  fifty 
cents  on  the  ^jflOO.OO  valuation  uhless  the 
levy  is  made  under  section  7890  R.S.  Mo»  1929» 


November  2,  1938 


Mr.  George  L.  Klea 
Clerk  of  the  Cotuity  Court 
Ralls  County 
New  London,  Missouri 


Dear  Mr.  Klami 

Tills  Department  is  in  receipt  of  your  request  for 
an  opinion  of  sometime  ago,  and  for  convenience  your 
letter  is  herewith  quoted  in  full: 

"In  the  year  1937  the  C )unty  made 
a levy  for  county  purposes  of  50^ 
on  the  ^100.  valuation  on  all 
taxable  property  in  the  County. 

There  was  no  levy  m-.de  by  the  Court 
under  Section  7890  for  cotinty  road 
purposes.  "e  have  one  special  road 
* district  in  the  County,  namely,  the 

Nadine  S eclal.  On  the  money  de- 
rived from  the  50^  County  levy  they 
demanded  that  they  receive  a part 
of  that  revenue  and  presented  a claim 
to  the  County  Court  in  the  amount  of 
^417.02,  which  the  Court  allowed. 

"Since  that  time  this  question  has 
been  debated  here  in  the  Cotinty  as 
to  whether  or  not  the  Nadine  special 
Road  District  was  entitled  to 
receive  this  money,  and  befoi^  It 
comes  up  again  I would  like  for  you 
to  give  me  a written  opinion  setting 
out  whether  or  not  this  Special  road 
district  would  be  entitled  to  any 
of  the  funds  received  from  the  county 
revenue  rate." 
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We  later  wrote  you  for  additional  Information  and  In 
yovir  letter  of  October  27th  you  very  kindly  favored  us  with 
the  same,  which  Is  as  follows: 

"In  answer  to  your  letter  of  July  22, 
will  state  that  a levy  of  15f(  on  |.100. 
valuation  was  made  under  Section 
7891  for  the  last  several  years  on  all 
valuation  In  the  county,  except  In  our 
only  Special  Road  District  (Nadine 
Special)  so  of  course  they  are  not 
entitled  to  any  money  from  this  levy. 

"For  a number  of  years  before,  and 
Including  1935,  the  couz*t  made  a levy 
of  10^  under  Section  7890.  Since 
1935  the  Court  has  done  away  with  this 
levy  and  at  the  same  time  raised  the 
cotinty  levy  from  40^  to  50^.  This  was 
done  on  account  of  the  budget  law  and 
the  court  Is  now  using  Class  #3  to 
take  care  of  road  expenses,  other  than 
the  part  paid  by  7891  levy. 

" In  1936  the  Court  budgeted  $10,000. 

In  Class  #3,  which  was  approximately 
lOj^  on  the  County* s entire  valuation 
Including  Nadine  Special  Road  and  all 
cities.  During  the  summer  of  1937  the 
coimty  was  audited  by  State  auditors. 

"Mr.  Bryan  Tout,  one  of  these  auditors. 
Informed  me  that  Nadine  Special  District 
was  entitled  to  a part  of  this  levy  of 
50^.  I arrived  at  the  amount  of  ;^417.02 
for  Nadine  Special  District  by  giving  them 
lOf^  on  ;>100.  for  their  valuation  of  real 
and  personal  property.  The  Court  has 
since  been  informed  that  they  should  not 
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only  refuae  to  pay  anything  mora  but 
should  demand  that  the  ^>417.02  be  refunded 
to  the  County.  I am  sure  the  Court  la 
not  Intending  to  ask  for  this  refund. 

One  reason  the  Court  la  confused  Is  that 
If  Nadine  Special  District  Is  entitled 
to  part  of  the  50^  levy  then  our  cities, 
seemingly,  would  also  have  something 
coming." 

Since  receiving  the  additional  Information  we  find  It 
necessary  to  revise  our  opinion  written  under  the  facta  as  con- 
tained In  your  original  letter. 

Under  Section  9867  R.S.  Miaaoiu?!  1929.  certain  taxes  are 
to  be  assessed,  levied  and  collected.  Said  section  being  as 
follows! 


"The  following  named  taxes  shall  here- 
after be  assessed,  levied  and  collected 
In  the  sevex*al  counties  In  this  state, 
and  only  In  the  manner,  and  not  to  exceed 
the  rates  prescribed  by  the  Constitution 
and  laws  of  this  state,  vlz.s  The  state 
tax  and  the  tax  necessary  to  pay  the 
funded  or  bonded  debt  of  the  state,  the 
funded  or  bonded  debt  of  the  county,  the 
tax  for  current  county  expenditures,  the 
taxes  certified  as  necessary  by  cities. 

Incorporated  towns  and  villages  and  for 
schools. " 

Formerly  under  Section  9874  R.a.  Missouri  1929.  the  revenue 
of  a county  was  apportioned  Into  five  classes  without  priority 
payment.  In  1933  the  Legislature  enacted  a budget  law  which 
also  apportioned  the  revenue  of  every  nature  for  county  purposes 
Into  five  classes,  each  class  receiving  priority  of  payment 
over  the  succeedl^  class.  Class  3.  page  341.  Laws  of  Missouri 
1933.  being  as  follows! 
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"The  oounty  court  shall  next  set  aside 
and  apportion  the  amount  inquired,  if  any, 
for  the  upkeep,  repair  or  replacement  of 
bridges  on  other  than  state  highways  (and 
not  in  any  special  road  district)  which  shall 
constitute  the  third  obligation  of  the  county. " 

The  above  class  refers  only  to  the  impair  and  upkeep  on 
bridges  and  specifically  excludes  special  road  districts  therefrom. 
Any  funds  idiich  might  have  been  allocated  under  the  above  class 
would  not  entitle  the  Nadine  Special  Road  District  to  a claim 
for  any  amount  of  money. 

We  next  consider  Section  7890  R.3.  lllssouri,  which  is  as 
follows  I 

"The  county  coxirts  in  the  several  counties 
of  this  state,  having  a population  of  leas 
than  two  hundred  and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof  in  each 
year,  shall  levy  upon  all  real  and  personal 
property  made  taxable  by  lav  a tax  of  not 
more  than  twenty  centson  the  one  hundred 
dollars  valuation  as  a road  tax,  which  levy 
shall  be  collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  'county  road 
and  bridge  fund.'" 

Under  this  Section  it  has  been  construed  that  It  is  the 
mandatory  duty  of  the  covmty  court  to  levy  in  some  amount  dis- 
cretionary with  the  Court,  of  course  not  to  exceed  twenty  cents 
on  the  One  hundred  dollar  valuation.  It  has  further  been  oon- 
stxMied  that  when  timely  application  is  made  by  a special  road 
district  for  its  proportionate  share  of  the  funds  derived  vinder 
Section  7890  that  said  special  road  district  is  entitled  to  the 
same.  State  ex  rel.  vs.  Burton,  283  Mo.  41;  Billings  Special 
Road  District  vs.  Christian  Covmty,  519  Mo.  964.  You  state  in 
your  last  letter  that  the  County  Court  did  not  make  any  levy 
under  Section  7891,  therefoire,  the  Nadine  Special  Road  District 
la  not  entitled  to  demand  or  have  any  claim  insofar  as  tais 
section  is  concerned.  It  is  needless  to  discuss  Section  7891 
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for  the  reason  that  any  levy  made  iinder  said  section  Is  dis- 
cretionary with  the  county  court  and  you  state  in  your  letter 
that  no  levy  in  fact  was  made  by  the  County  Covirt.  Therefore, 
this  section  is  eliminated. 

There  must  be  some  authority  by  statute  for  the  payment 
of  the  same  as  was  said  in  the  case  of  Billings  Special  Road 
District,  5 3.VV.  (2d)  378,  1.  c.  382t 

"'The  revenues  of  a county  are  not  the 
property  of  the  county  in  the  sense  in  idiich 
the  revenue  of  a private  person  or  corporation 
is  regarded,  A county  being  a public  corp- 
oration existing  only  for  public  purposes 
connected  with  the  administration  of  a state 
government,  its  revenue  is  subject  to  the 
control  of  the  legislature,  and  when  the 
legislature  directs  the  application  of  a 
revenue  to  a particiilar  purpose,  or  its 
payment  to  any  party,  a duty  is  imposed 
and  an  obligation  created  on  the  county,'" 

COHCLUSION 


A special  road  district  under  the  statutes  creating  the 
same  and  defining  its  powers  and  limitations,  is  authorised  if 
it  so  desires  to  levy  its  own  tax  and  of  course  is  entitled  to 
the  funds  derived  uunder  its  own  levy,  but  in  the  absence  of  any 
such  levy  and  in  the  absence  of  any  levy  being  made  under  the 
sections  heretofore  discussed,  the  Nadine  Special  Road  bistriot 
insofar  as  the  levy  of  fifty  cents  on  the  One  hundred  dollar 
valuation,  is  in  the  same  position  as  a common  or  any  other 
road  district  in  the  coTuity,  Under  the  facts  which  you  have 
outlined,  the  Nadine  special  Road  District  is  not  entitled  to 
any  more  consideration  or  is  in  any  better  position  to  demand  a 
claim  than  an  individual  or  other  political  subdivision  of  the 
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coimty*  The  total  levy  of  fifty  cents  was  a general  levy 
on  all  the  taxable  property  of  the  co\inty,and  for  the  further 
reason  that  there  is  no  authority  \mder  any  statute  for  the 
same  we  are  of  the  opinion  that  the  claim  of  $412*02  demanded 
and  paid  by  the  Nadine  Special  Road  District  is  illegal  azid 
should  not  have  been  paid. 


Respectitilly  submitted. 


OLLIVER  Ti,  NOLEN 
Assistant  Attorney  General 

APPROVED* 


j.  W.  Mu^'i^'Ington 

(Acting)  Attorney  General 
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CIRCUIT  CLERK  AND  j:  Cannot  retain  fees  set  out  in  Section  3248 


EX-OFFICIO  RECORDER;  R.S.  Missouri.  1929,  in  addition  to  salary* 


1936* 


Hon.  Melvin  Engloluixt 

i'roseoutlng  Madison  County 

Fredsrioktovm*  MlMourl 

Dear  Slrt 


department  is  in  receipt  of  yoxir  letter  of 
Oeeeffiber  S3.,  1937.  whl<^  reads  as  follows: 


In  re:  Section  3248  R.S.  lb.  1929 
Article  2,  Chapter  26. 


"The  above  mentioned  section  provides: 
*7or  making  the  transcript  provided 
for  in  Section  3246  in  this  article, 
the  recorder  shall  be  entitled  to 
such  compensation  as  may  be  allowed 
by  the  County  Court,  not  to  exceed 
eight  cents  for  every  hundred  words 
and  figures  so  transcribed,  to  be 
paid  out  of  the  county  treasury.* 
Section  3246  provides  that  when  any 
books  or  records  belonging  to  the 
recorder  of  deeds  in  any  county  are 
in  a ruinous  condition,  the  court 
shall  direet  the  recorder  of  deeds 
to  transoribe  such  record  in  a new 
and  suitable  book.  Is  the  compen- 
sation provided  for  in  See*  3246  a 
part  of  the  fees  earned  as  provided  for 
in  Section  11786,  laws  of  1937T 


"Under  the  present  law,  passed  by  the 
Legislature  in  1937^  the  Circuit 
Clerk  now  receives  a salary  of  ^1700. 
per  year*  exclusive  of  deputy  hire,  in 
a county  of  the  population  of  Madison 
County,  Missouri,  and  I would  like  to 
know  if  the  fees  provided  in  Sect ion 
3248  are  a part  of  his  salary  of  ^1700 
per  year,  or  does  be  receive  the  fees 
set  out  in  Sec.  3248  in  addition  to  his 
salaryT** 


Hon.  ItolTln  iiinglahart 
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Salaries  oiT  Clxoult  Clerks  are  gorerned  by  Section 
11786,  page  445,  Laihs  of  1937. 

In  the  case  of  Perkins  t.  Burks  et  al.,  78  S.Vi.  2nd 
845,  1.0.  849~50,  will  be  found  a thorough  discussion  of 
the  Tarious  statutes  relating  to  the  compensation  of  Cir> 
cult  Clerks,  and  from  that  discussion,  which  is  too  lengthy 
to  include  in  this  opinion,  it  is  clear  that  the  legis* 
lature  inteoAil^  by  the  present  act  (Section  11786)  to  pro- 
Yide  full  •M9afiation  for  this  officer  for  his  serYioes 
as  Clart  of  Um  ^rcuit  Court  and  ex-officio  Recorder  of 
Deads  by  tbo  W9}MTJ  therein  proYided  for  and  the  change  of 
TST  feos  bhorein  mentioned.  In  said  case,  after  discussing 
>•  hisboiry  of  such  legislation,  the  court  said  (l.c.  850): 

"It  is  only  possible  to  clear  up 
the  meaning  of  these  sections  by 
going  to  the  Laws  of  1915  for  the 
original  enactment,  'vhen  this  is 
done,  it  is  clear  that  section 
10995,  R.S.  1919,  now  section  11786, 

R.S.  1929,  is  the  only  statute  which 
proYides  for  the  compensation  of 
circuit  clerks." 

In  the  foregoing  case,  the  court  was  considering 
oection  11786,  R.S.  Missouri,  1929.  Ihat  section  was  re- 
pealed in  1933  (page  369,  Laws  of  1933)  and  a new  section 
bearing  the  same  number  was  enacted.  The  said  section  of 
the  1933  laws  was  repealed  in  1937,  and  the  present  Section 
11766,  page  445,  Laws  of  1937,  was  enacted.  There  is  no 
change  in  the  present  statute  in  the  method  of  payment  of 
this  officer,  but  the  1937  statute,  together  with  Section 
11613,  page  447,  Laws  of  1937,  further  clarifies  the  in- 
tention of  the  legislature  to  proYide  a method  of  compen- 
sating the  Circuit  Clerk  and  ex-officio  Recorder  of  Deeds 
by  haYing  him  turn  all  fees  collected  by  his  office,  except 
change  of  Yenue  fees,  into  the  county  treasury  and  receiYe 
back  from  that  treasury  a salary. 

Section  11766,  as  it  now  appears  in  Laws  of  1937, 
after  determining  the  amounts  of  salaries  for  Circuit 
Clerks  in  the  Yarlous  counties,  reads  as  follows: 

"ProYlded.  that  in  any  county  wherein 
the  clerk  of  the  Circuit  Court  is 
ex-officio  Recorder  of  Deeds,  said 
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offioes  shall  he  oonsidered  as 
one  for  the  purpose  of  this  ^aeotion; 
Pro Tided,  it  shall  be  the  duty  of 
tke  (airouit  Clerk,  who  is  ez-offioio 
Recorder  of  Deeds,  to  charge  and  col-’ 
lect  for  the  county  in  all  oases 
erery  fee  accruing  to  his  office  as 
such  Recorder  of  Deeds  and  to  which 
^^^he  may  be  entitled  under  the  pro* 
f^^^.3flslons  of  Section  11604  or  a^  other 
^.^i|ats^,  such  Clerk  and  ex-o77Tclo"”“ 
|Boor2ir  shall,  at  the  end  of  each 
^&nth,  ,flle  with  the  County  Clerk  a 
report  of  all  fees  charged  and  ac- 
cruing to  his  office  during  such 
month,  together  with  the  names  of 
persons  paying  such  fees.  It  shall 
be  the  duty  of  such  Circuit  Clerk 
and  ex-officio  Recorder  of  Deeds, 
upon  the  filing  of  said  rejport,  to 
forthwith  pay  ower  to  the  County 
Treasurer,  all  moneys  collected  by 
him  during  the  month  and  required 
to  be  shown  in  such  monthly  report 
as  hereinabove  provided,  taking 
duplicate  receipt  therefor,  one 
of  which  shall  be  filed  with  the 


County  Clerk,  and  every  such  Cir- 
cuit Clerk  and  ex-officio  Recorder 
of  Deeds  shall  be  liable  on  his  of- 
ficial bond  for  all  fees  collected 
and  not  accounted  for  by  him,  and 
paid  into  the  County  treasury  as 
herein  provided;  ^oyided.  further, 
that  the  Clerks  of  ihe  dirouit  Courts 
shall  be  allowed  to  retain  in  ad- 
dition to  the  sxuns  allowed  in  this 
Section,  all  fees  earned  by  him  in 
cases  of  change  of  venue  from  other 
counties  • " 


It  is  clear  from  the  foregoing  that  the  fees  provided  by 
Section  3248,  R.S.  Missouri,  1929,  are  a part  of  the  fees 
accruing  to  the  office  of  the  Recorder  of  Deeds  and  shoxild 
be  turned  over  to  the  County  Treasurer. 


January  4,  1936 
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Zt  is,  therefore,  the  opinion  of  this  depart- 
tmmt  tlMit  tM  Circuit  Clerk  £jid  ex-offlclo  Recorder  of 
leiiMi  OvoaCy  cannot  retain  the  face  set  forth  In 

31140,  R,S.  Missouri,  1929,  In  addition  to  the 
atlsTj  proTlded  for  him  by  lection  11766,  page  445,  Laws 
^ 1937,  but  It  is  his  duty  to  tiirn  said  fees  Into  the 
county  treasury. 


Respectfully  submitted. 


H.JUIT  H,  KAT 

>vss  latent  Attorney  General 


iJ>PROV£D  BTj 


J,2.  

(Acting)  Attorney  General 
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STATE  BUDGET  DEPARTMENT  - Charles  F.  Carter  not  entitled  to 
back -pay  for  services  as  Chief  Clerk. 


Larch  1938 


Honorable  Clarence  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  vill  acknowledge  receipt  of  your  letter 
of  Febrxxary  15,  1938,  in  which  you  request  the  opinion 
of  this  office  as  to  whether  you  coxild  lawfully  pay  the 
claim  of  Charles  F*  Carter  for  back  pay  for  a period  of 
January  1 to  June  10,  1937,  as  Chief  Clerk,  said  claim 
being  set  forth  In  the  letter  of  Mr.  Carter  to  you  which 
you  enclosed  and  which  reads  as  follows i 

"Complying  with  your  request  permit  me 
to  submit  the  following  statement  In 
reference  to  my  salary  from  January  1, 

1937  to  June  10,  1937  as  your  Budget 
Officer. 

"First,  I am  asking  for  this  back  pay  for 
the  reason  that  the  law  and  custom  pro- 
vldes  for  readjustment  of  salaries 
dvtrlng  the  early  months  of  each  bi- 
ennium, It  has  always  been  done  and  It 
Is  necessary  In  order  to  have  the  sala- 
ries conformed  to  the  appropriation. 

"Second,  1 was  paid  t 300. 00  per  month 
during  the  biennium  of  1933-1934  and 
the  title  for  two  months  was  known  as 
'Budget  Commissioner*  later,  on  opinion 
given  by  the  Attorney  General's  office 
to  the  State  Auditor,  I was  paid  this 
vSOO.OO  per  month  but  designated  as 
•Chief  Clerk'  for  the  remalzihr  of  that 
bl6nnl\im,  all  of  which  the  records  will 
show. 
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"Third,  During  the  early  months  of  the 

''1936  Biennium  1 was  still  paid  the  $300*00 
per  month  but  when  the  Legislature  cut 
the  appropriation  my  salary  was  read- 
justed to  conform  to  the  appropriation 
act  and  for  the  month  of  kay  1935,  1 
did  not  receive  any  salary  and  for  the 
month  of  June  1 received  ^198*98,  all 
the  while  the  records  show  I was  designated 
as  Chief  Clerk  of  the  Department  of  Bud- 
get. 

"Poiirth,  On  Septemter  27,  1933,  the  At- 
torney General,  Roy  UcRit trick,  gave  a 
written  opinion  to  the  Auditor.  After 
discussing  the  law  and  the  Constitution 
at  length  in  his  last  paragraph  he  \ised 
this  language.  *It  is  oxur  opinion  the 
Governor  may  also  fix  the  amount  of  cose- 
pensation  to  all  employees  hired  by  virtue 
of  this  act.  While  the  administration 
of  this  act  is  left  entirely  the  dis- 
cretion of  the  Governor  as  to  hiring  and 
fixing  the  amount  of  compensation  of  the 
employees,  yet,  he  is  ll£j.ted  to  $10,000.00 
during  the  biennium  for  the  payment  of  all 
salaries.*  This  opinion  was  accepted  by 
the  Auditor  and  salaries  were  paid  ac- 
cordingly. 

" Fifth,  The  language  of  the  appropriation 
act  of  1937,  so  far  as  the  Budget  is  con- 
cerned, is  identical  with  the  language  of 
the  appropriation  act  in  1933.  The  langtiage 
of  the  1935  act  is  not  quite  the  same  is 
the  reason  that  the  salary  was  cut  during 
that  biennium. 

"Sixth,  lir.  McGregor,  the  present  Budget 
Officer,  is  paid  t3^*00  per  month,  and 
properly  so  under  the  appropriation  act. 

I am  informed  that  he  is  designated  as 
Assistant  Director  and  Accountant,  which 
title  of  cottrse  conforms  with  the  opinion 
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of  the  Attorney  General  In  1935,  In 
other  words,  since  neither  the  law 
creating  the  Bxidget  Department  nor 
the  appropriation  act  specifies  exactly 
what  shall  be  paid  these  employees  It 
Is  left  to  the  discretion  of  the  Gover- 
nor and  the  Director  of  the  Budget  to 
fix  the  salaries  of  these  employees 
and  to  give  them  whatever  title  they 
wish,  keeping  In  mind  that  they  can- 
not exceed  the  department  appropria- 
tion for  personal  service; 

"Seventh,  Mr;  Wilcox  compiled  this 
section  on  the  Budget,  he  not  only 
approved  It  In  conference  with  the 
Governors  but  Governor  Park  and  Gover- 
nor Stark  likewise  approved  Mr;  Wilcox’s 
recommendation;  The  present  Tax  Com- 
mission and  Governor  Stark  have  also 
given  approval  to  my  request  for  this 
back  pay,  so  according  to  the  appropria- 
tion act  and  In  conformity  with  the 
opinion  of  the  Attorney  General  as 
above  cited,  1 respectfully  sutanlt 
my  claim  to  you  for  $366; 68;" 


It  will  be  noted  that  the  first  three  paragraphs 
of  Mr;  Carter’s  letter  give  a history  of  his  connection 
with  the  Budget  Department,  and  In  the  fotirth  paragraph 
he  says:  "Third,  During  the  early  months  of  the  1936 
biennium  I was  still  paid  the  ^300;00  per  month  but  when 
the  Leglslattire  cut  the  appropriation  my  salary  was  re- 
adjusted to  conform  to  the  appropriation  act 

The  appropriation  act  of  1936,  to  shlch  he  makes 
reference,  provides  for  a salary  of  a Chief  Clerk  of 
$2800.00  per  annum  (L.  1936,  p.  36),  and  therefore,  when 
he  says  his  salary  was  readjusted  to  conform  to  that  ap- 
propriation act,  we  take  It  his  salary  was  set  at  $2800.00 
per  annxim.  Ho  further  reference  Is  made  In  his  letter 
to  any  other  determination  or  setting  of  his  salary,  and 
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«e  therefore  assume  that  he  continued  to  vork  over  Into 
the  year  1957  and  up  until  June  10th  of  that  year  without 
any  further  adjustment  or  setting  of  his  salary « and  that 
over  that  period  of  January  1 to  June  10,  1957,  he  was 
paid  a salary  at  the  rate  of  ^2800*00  per  annum. 

Vrhlle  Mr.  Carter's  letter  does  not  set  out 
exactly  what  his  claim  is,  we  Infer  that  It  is  thlst 
That  since  he  had,  during  the  years  1953>1934,  been 
paid  a salery  as  Chief  Clerk  a t the  rate  of  ^5600.00 
per  year,  and  since  the  man  who  succeeded  him  after 
June  10,  1957,  is  being  paid  a salary  at  the  rate  of 
$3600^00  per  annum,  he  shoiild  now  be  paid  such  an  amo\ant 
of  money  as  back  pay  as  will  make  his  salary  over  the 
oeriod  of  Januaz*y  1 to  Jime  10,  1937,  have  amounted  to 
(500.00  per  month. 

As  stated  by  Mr.  Carter  in  his  letter,  this  of- 
fice rtiled,  under  date  of  September  27,  1953,  in  an 
opinion  addressed  to  the  State  Auditor,  that  the  Governor 
had  the  authority  to  hire  the  employees  of  the  budget  De- 
partment and  fix  their  compensation.  That  being  true, 

Mr.  Carter  will  have  to  show  that  his  salary  over  the 
period  in  question,  vis:  January  1 to  Jtine  10,  1957, 
had  been  set  at  the  rate  of  (300.00  per  month  by  the 
Governor,  for,  as  was  said  in  the  case  of  State  ex  rel. 
buder  vs.  Hackmann,  305,  Mo.  l.c.  551: 

"Before  the  State  can  be  held  liable 
for  the  payment  of  a fee  or  expense 
Incurred  in  its  behalf,  the  person 
or  officer  claiming  such  fee  or  ex- 
pense must  be  able  to  point  out  the 
law  authorizing  such  payment." 


Yie  thlzik  the  foregoing  rule  requires  Mr.  Carter 
to  show  that  his  salary  had  been  set  for  the  period  of 
January  1 to  Jtme  10,  1937  at  (300.00  per  month.  If  it 
was  not  set  at  that  flgttre  for  said  period,  then  he  has 
no  lawful  right  to  such  salary.  Nothiig  in  Mr.  Carter's 
letter  indicates  that  his  salary  for  that  period  had 
been  set  at  (500.00  per  month.  The  statutes  governing 
the  Budget  Department  do  not  set  the  salary  of  the  Chief 
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Clerk,  and,  aa  heretofore  pointed  out,  thla  office  haa 
tailed  that  the  Governor  haa  the  authority  to  aet  auch 
aalary.  The  appropriation  act  of  1937,  p.  49,  L.  1937 
does  not  aet  apart  any  definite  amount  for  the  aalary 
of  the  Chief  Clerk  of  this  department*  Therefore,  Mr* 
Carter  han^not  pointed  out  the  law  authorizing  payment 
of  the  amount  claimed  by  him,  and  we  are  unable  to  find 
any  auch  law* 

The  fact  that  Mr*  McGregor  received  ^300*00  per 
month  over  the  remainder  of  the  biennium  In  which  Mr* 
Carter  served,  presumably  for  doing  the  same  work  aa  Mr* 
Carter  did,  does  not  render  any  assistance  In  determining 
our  question*  Evidently,  Mr.  McGregor's  salary  has  been 
set  at  $500*00  per  month  by  the  proper  authority^  If  It 
has  not,  then  he  wculd  not  be  entitled  to  such  salary* 

We  think  the  question  Is  not  what  title  an  employee 
served  under,  or  what  work  he  did,  or  what  would  have 
been  fair  c(»ipensatlon,  nor  what  his  predecessor  or 
8\iccessor  received  for  the  same  work*  It  Is  purely  a 
question  of  whether  the  salary  claimed  has  been  s et  or 
established  by  the  proper  authority* 


CONCLUSION 


It  la,  therefore,  the  opinion  of  this  office  that 
the  claim  of  Mr*  Charles  P*  Carter  for  back  pay  for  sea» 
vices  as  Chief  Clerk  of  the  Budget  Department  for  the 
period  of  January  1 to  June  10,  1937,  aa  set  forth  In 
the  foregoing  letter  of  his  dated  February  15,  1938, 
cannot  be  legally  paid* 


Yours  very  truly. 


HAKEY  H*  KAY 

Assistant  Attorney  General 


APi-ROVED* 


ROY  kcKIWRICK'  ' 

Attorney  General 
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corporation  franchise  tax  to  this  state  when 
such  receivers  or  trustees  are  operating  the 
business  of  the  corporation  which  is  under- 
going a reorganization  under  the  provisions 
' of  the  Bankruptcy  Act, 
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State  Tax  Uommission 
of  Missouri 

Jefferson  City,  kissourl 

Attentions  Mr,  Clarence  Evans, 


Gentlemens 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  reading  as  follows s 

"A  question  has  arisen  whether  or 
not  a corporation  being  operated  by 
a receiver  or  trustee  is  liable  for 
ooi*poratlon  franchise  tax, 

Pomer  receiverships  have  been  sub- 
jected to  the  tax  but  since  the  77B 
bankrupt  Act,  some  corporations  ques- 
tion the  right  of  the  State  to  im- 
pose this  tax. 

Will  you  kindly  furnish  this  Depart- 
ment, at  your  early  convenience,  an 
opinion  on  this  pointT 

Thanking  you  in  advance  for  your 
usual  prompt  attention,  we  are," 

The  Missouri  Statute  levies  a tax  upon  the  right  of 
a corporation  to  transact  business  in  this  state.  That  is 
to  say,  the  tax  is  levied  on  the  franchise.  State  ex  rel, 
Marquette  vs.  State  Tax  Commission,  282  Mo,  215,  It  is  to 
be  fuirther  observed  that  in  the  case  of  State  vs.  Fierce 
Petroleum  Corporation,  51b  Missouri  1020,  the  court  in  ef- 
fect and  substance  said  the  tax  was  imposed  upon  the 
privilege  of  transacting  business  in  this  state  as  a 
oorpoi»ation.  To  the  same  ef;  ect  was  the  ruling  in  the  case 
of  Osark  Pipe  Mine  Company  vs,  Monier,  266  U,  S,  567,  69 
L,  Ed,  459, 

Apparently  from  these  considerations  the  tax  is  levied 
upon  the  privilege  of  transacting  business  in  this  state  as 
a corporation  and  would  not  extend  to  a corporate  business 
operated  by  receivers  or  tznistees  appointed  by  a Federal 
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Coiirt,  when  the  corporate  business  Is  undergoing  reorgani- 
sation under  the  provisions  of  77B  of  the  Bankrupt  Act* 

We  say,  apparently,  because  prior  to  the  enactment  by  Con- 
gress of  Section  124A  of  28  U*  S,  C*  A*,  the  trustee  would 
have  not  been  subjected  to  the  payment  of  a tax  upon  the 
corporate  franchise.  This  view  was  substantiated  in  the 
oases  of  In  re  International  Match  Corporation,  79  Fed, 

(2nd)  203 j In  re  Century  Silk  Mills,  12  Fed,  (2nd}  292; 

In  re  Continental  Candy  Co,,  291  Fed,  773, 

But  Section  124A,  supra,  has  affected  a material  change 
in  the  law  and  reads  as  follows t 

"Any  receiver,  liquldrtor,  referee, 
trustee,  or  other  officers  or  agents 
appointed  by  any  United  States  court 
who  is  authorized  by  said  court  to 
conduct  any  business,  or  who  does 
condxxct  any  business,  shall,  from 
and  after  June  18,  1934,  be  subject 
to  all  State  and  local  taxes  appli- 
cable to  such  business  the  same  as 
if  such  business  were  conducted  by 
an  individual  or  corporation:" 

In  the  case  of  In  re  Preble  Corp,  16  Fed,  Supp,  775  in 
the  Federal  histriot  Court,  tiad  occasion  to  consider  the 
above  section  of  the  statute,  and  said: 

"Since  the  passage  of  the  Amendment 
to  Section  64,  above  referred  to. 

Congress,  by  Act  of  Jvine  18,  1934 
(28  U,  S.  C.  A,  Section  124A),  has 
made  it  still  more  clear  that  busi- 
ness conducted  by  Federal  trustees 
is  subject  to  all  local  taxes," 

From  what  xxas  been  said,  it  might  be  argvied  that  our 
Franchise  Tax  Act  does  not  impose  a tax  on  any  trustee  and, 
hence,  tiuistees  appointed  by  a Federal  Court  would  not  be 
subject  to  the  payment  of  a franchise  tax  xmder  the  provi- 
sions of  our  law.  This,  of  course,  would  be  upon  the 
principle  that  taxation  by  implication  is  not  favored  and, 
tinless  the  statute  expressly  included  a trustee,  such  ti*us- 
tee  would  not  be  subject  to  any  fi*anchise  tax.  On  the  other 
hand  when  we  consider  that  Section  124A,  supra,  does  not  re- 
quire that  the  state  statute  be  applicable  to  a trustee, 
then  this  argument  would  seen  to  fall  with  the  premise. 

This  is  because  that  Section  124A,  supra,  imposes  a duty 
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upon  the  trustee  to  pay  all  state  taxes  applicable  to 
such  business  as  is  being  operated  by  the  tznistee. 

It  is  fundarental  in  the  oonatmiotion  of  statutes, 
that  the  courts  will  take  Judicial  notice  of  legislative 
Journals  and  proceeding  in  Congress,  insofar  as  they  may 
aid  in  determining  intent,  Connole  vs.  Norfolk  and 
Western  Railway  Company,  216  Fed.  823,  Atla.  C.  L.  R.  Co. 
vs.  Riverside  Mills,  219  U.  S.  196. 

That  it  was  the  intention  of  Congress  to  require  all 
trustees  to  pay  a tax  applicable  to  the  business  that  such 
trustees  were  operating  is  made  evident  by  referring  to 
House  Report  j^ll38,  73rd  Congress  on  June  6,  1934,  which 
accompanied  the  bill  that  subsequently  became  the  Section 
124A.  It  should  be  pointed  out,  however,  that  this  re* 
port  refers  specifically  to  receivers,  but  is  equally  true 
to  a trustee  operating  a business.  The  report  reads  as 
follows t 


"The  pux*pose  of  this  bill  is  to  sub- 
ject business  conducted  imder  receiver- 
ship in  Federal  Covirts  to  state  and 
local  taxation.  The  same  as  if  such 
businesses  were  being  conducted  by 
private  individuals  or  corporations. 

"The  United  States  district  Court  for 
the  V^estern  hi  strict  of  Missouri,  in 
the  case  of  iiowe  vs.  Atlantic,  Faoiflc 
and  Gulf  Oil  Company  recently  held 
that  tile  receiver  operating  a gasoline 
and  oil  distributing  business,  under 
appointEient  by  the  Federal  Court,  was 
not  liable  for  a sales  tax  and  motor 
fuel  levied  by  the  State  of  Missouri. 

As  a consequence  oi'  this  decision, 
your  committee  is  advised,  the  State 
of  Mlasuui'i  and  other  states  having 
similar  statutes  are  loosing  thousands 
of  dollars  of  revenue  per  month. 

"No  good  reason  is  perceived  sdiy  a re- 
ceiver should  be  permitted  to  operate 
under  such  an  advantage  as  against 
competitors  not  in  receivership,  and 
the  state  and  local  governments  be 
deprived  of  this  revenue." 
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It  la  obvioua,  froon  the  above  report,  that  It  waa 
the  Intention  of  Congresa  to  aubjeot  reoelvers  appointed 
by  a Federal  Court  to  all  taxes  which  had  theretofore 
been  applicable  to  the  business  while  It  was  In  the  hands 
of  the  corporation.  This  Is  manifested  by  the  phrase  In 
Section  124A,  supra,  reading i "All  « « « taxes  applicable 
to  such  business,  the  same  as  If  such  business  were  con> 
ducted  by  ->»  corporation."  It  Is  clMr  that  this  phrase 
Indicates  that.  If  a corporation  was  subjected  to  a fran- 
chise tax  tlien  the  ti*u8tee  would  also  oe  subjected  to  such 
taxes,  the  saine  as  If  the  business  were  still  being  operat- 
ed by  the  corporation. 

While  It  la  true.  In  detomining  the  intent  of  Congress, 
from  a review  of  tlie  House  Report,  supra,  did  not  mention 
tzmstees.  It  Is  believed  that  the  Inclusion  of  trustees  In 
Section  124A,  supra,  makes  the  liability  upon  them  the  same 
as  reoelvers. 


CuNCLJSIOM 


It  Is,  therefore,  the  opinion  of  this  department  that 
trustees  are  liable  for  the  parent  of  a Corporation  Fran- 
chise Tax  when  operating  the  business  of  a corporation  which 
Is  vindergolng  reorganisation  under  the  provisions  of  77B  of 
the  bankrupt  Act, 


Yours  very  truly. 


APPROVED I 


RUSSELL  C.  STONE 
Assistant  Attorney  General 


Trmmiui 

(Acting)  Attorney  General 


RCSiLB 


COUNTY  CLERK:  Covuity  clerk  should  not  draw 

DUTY  OF  DRAWING  WARRANTS  ON  ILLEGAL  warrant  on  claim  illegally  allow- 
DEMANDS:  * ed  by  county  court,  providing  he 

COUNTY  COURTS  MUNC  PRO  TUNC  ENTRIES thaa  knowledge  of  such  illegal 

allowance. 

County  court  not  authorized  to 
make  n-unc  pro  tunc  entries  unless 
there  is  some  record  upon  which 
Kay  26,  1938  to  base  such  order.  


Mr.  Melvin  ijoglehart. 

Prosecuting  Attorney, 

Madison  County, 

Predericktown,  Missouri. 

Dear  Sir: 

This  is  in  reply  to  yours  of  May  23,  1938  for  an 
official  opinion  from  this  depertr^ent  based  upon  the 
following  letter: 

"In  the  year  of  1935  the  sheriff 
of  Madison  Coimty,  Missouri  col- 
lected ^186.00  in  fees  for  attend- 
ing the  County  Court  and  in  1936 
he  collected  |;171,00  for  the  seme 
service.  According  to  the  court 
records  the  court  was  not  in  session 
a sufficient  number  of  days  to  make 
the  earning  of  this  amount  of  fees 
possible.  The  record  shoAvs  that  he 
should  have  received  only  $108  in 
1936  and  $102.00  in  1935.  When  the 
audit  of  the  county  records  v/as  com- 
pleted in  March,  1937,  this  matter 
was  called  to  the  attention  of  the 
sheriff  and  he  repaid  the  covinty 
$147.00,  March  25,  1937.  The  audit 
also  shov/s  that  the  members  of 
county  coAirt  received  pay  for  the 
days  that  they  were  not  in  actual 
session  as  shown  by  their  record, 
the  same  number  of  days  that  the 
sheriff  has  repaid  the  coimty.  The 
county  court  has  refused  to  turn 
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back  to  the  county  the  amount  of 
excess  fees  that  they  received  and 
In  the  May  Term,  1938,  of  said 
court,  the  sheriff  requested  the 
county  court  to  return  the  sum  of 
^147.00,  which  he  had  returned  to 
the  co\uity  as  above  stated.  The 
court  ordered  the  warrant  written 
but  the  clerk  is  doubtful  of  his 
authority  to  write  the  warrant  and 
has  requested  me  to  secure  an  opin- 
ion from  you  on  that  question.  Does 
the  county  clerk  of  Madison  Co\uity, 
Mo.,  have  authority  to  write  or  draw 
a warrant  on  the  county  for  the  above 
purpose? 

Is  it  possible  for  the  County  Court 
of  Madison  County,  Missouri,  to 
correct  It's  record  now,  so  as  to 
show  the  action  of  the  court  the 
business  transacted  during  the  years 
of  1935-56  on  the  days  that  they  have 
no  record  to  show  that  they  were  In 
session? 

If  necessary,  I shall  bring  the 
auditor's  report  to  Jefferson  City, 
I/iO.,  and  discuss  the  case  with  the 
assistant  to  whom  the  case  Is  assign- 
ed." 


I. 

Prom  jovLT  letter  it  Is  evident  that  the  county  court 
has  attempted  to  pay  to  the  sheriff  the  sum  of  one  himdred 
forty  seven  dollars  ($147.00)  which  the  audit  has  revealed 
that  he  was  not  entitled  to.  It  appears  that  the  sheriff 
of  your  coxinty  after  the  auditors  had  filed  their  report 
showing  that  he  had  collected  one  hundred  forty  seven 
dollars  (^147.00)  too  much  on  accoimt  of  claims  for  attend- 
ance of  county  court  when  the  covtrt  was  not  in  session; 
that  pursuant  to  such  report  the  sheriff  paid  Into  the 
co\anty  treasury  the  said  stun  of  one  hundred  forty  seven 
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dollars  (|147.00)  thereby  balancing  his  account  with  the 
court,  and  that  thereafter  the  co\irt  atten5)ted  to  refund 
this  amovint  to  the  sheriff.  Section  11789,  R.S.  Mo.  1929 
sets  out  the  fees  to  which  the  sheriffs  are  entitled  and 
an  officer  is  only  entitled  to  such  fees  as  are  prescribed 
by  statute.  Under  this  section  the  sheriff  is  entitled 
to  three  dollars  ($3.00)  per  day  for  his  attendance  upon 
the  county  coiirt  idien  it  is  in  session.  In  the  case  of 
State  ex  rel.  v.  Brown,  146  Mo.  401,  l.c.  406,  the  court 
said: 

"It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  \in- 
less  provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  construed. w * * * * 

Section  1826,  R.S.  Mo.  1929  provides  as  follows: 

"The  supreme  court  of  the  state  of 
Missouri,  the  courts  of  appeals, 
the  circuit  courts,  the  coionty 
covirts  and  the  probate  courts  in 
this  state  shall  be  courts  of 
record,  and  shall  keep  Just  and 
faithful  records  of  their  proceed- 
ings. " 

In  the  case  of  Henry  Covmty  v,  Salmon  et  al.,  201 
Mo.  136,  l.c.  151,  the  court  said: 

"In  the  first  place,  a county  court 
is  a court  of  record.  (R.  S.  1899, 
sec.  1580. ) Therefore,  it  must 
speak  through  its  record.  (Morrow 
V.  Pike  County,  189  Mo.  l.c.  620.) 

The  inherent  pov/er  of  a court  of 
record  to  supply  entries  nunc  pro 
tunc  which  have  been  omitted  though 
the  misprisfen  of  its  clerk,  idiere 
sufficient  data  exist  in  the  clerk's 
office,  ought  not  to  be  gainsaid. 

This  power  does  not  depend  on  statute. 
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iDfut  Is  a necessary  incident  to  the 
jurisdiction  of  every  court  of  record-- 
inasmuch  as,  by  a presumption  of  law, 
the  record  Imports  verity,  therefore, 
it  is  essential  to  the  administration 
of  justice  that  records  should  speak 
the  very  truth  they  are  held  to  import. 
(Jillet  V.  Bank,  56  Mo.  l.c.  306; 

Turner  v.  Christy,  50  Mo.  145;  Lorlng 
V.  Groomer,  110  Mo.  l.c.  639;  State  ex 
rel.  V.  Bird,  108  Mo.  App.  l.c.  168.) 

The  confusion  and  distress  that  would 
arise  from  the  denial  of  this  sensible 
power  to  a county  court  whereby  the 
business  affairs  of  the  county  would 
be  left  at  the  mercy  of  the  caprice, 
wiles,  slips,  lapses  or  other  inad- 
vertences of  a clerk,  are  apparent. 

In  this  case  thei  e was  a memorandum 
of  the  filing  of  the  bond  on  May  7th, 

1903,  and  on  the  back  of  the  bond  was 
a memorand'jm  under  date  of  June  1st, 

1903,  of  its  approval,  certified  to  by 
the  presiding  judge.  The  presiding 
judge,  while  the  court  was  in  session, 
had  power  to  keep  minutes  ex  officio— 
an  act  of  the  clerk  in  thaT^ekalf 
not  being  indispensable.  (State  ex  rel. 

V.  Sheppard,  192  Mo.  l.c.  514.)  ^s 
narration  on  the  back  of  this  bond  may, 
therefore,  be  laid  hold  of  as  a minute 
of  the  court's  action,  in  the  absence  of 
better  evidence."*  ********* 

Therefore,  if  there  is  no  court  record  or  other 
memoranda  in  the  co\irt  files  or  clerk's  office  showing 
that  the  county  covirt  was  in  session  on  the  dates  the 
sheriff  claimed  fees  for  such  service,  then  the  audit 
is  correct  in  charging  the  sheriff  with  tiie  amount  for 
which  he  had  made  claims  for  attending  the  court  when 
it  was  not  in  session. 


It  did  follow  that  the  sheriff  was  right  in  refund- 
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this  amo^mt  to  the  county  and  the  order  of  the  oottnty 
court  attempting  to  repay  this  amount  to  the  sheriff 
would  be  imauthorlzed  and  Illegal. 

Then  the  qtiestlon  la,  should  the  county  clerk 
Issue  the  warrant  for  this  refund  upon  the  order  of  the 
county  court. 

Section  12169,  R.3.  Mo.  1929 .provides  as  follows: 

''When  the  county  court  shall  as- 
certain any  s\im  of  money  to  be  due 
from  the  county,  as  aforesaid,  such 
co\irt  shall  order  Its  clerk  to  Issue 
therefor  a warrant,  specifying  In 
the  body  thereof  on  what  account  the 
debt  was  Incurred  for  which  the  same 
was  Issued,  and  unless  otherwise  pro- 
vided by  lew.  In  the  following  form: 

Treasurer  of  the  county  of  t Pay 

to  _____  dollars,  out  oi  any 

money  in  the  treasury  appropriated 
for  ordinary  county  expenditures  (or 
express  the  paz*tlcular  ftuid,  as  the 
case  may  require). 

Given  at  the  coiirthouse,  this 

day  of  , 19 , by  order  of  the 

co\inty  court. 

Attest:  C D,  clerk.  A B,  president.” 

Section  12170,  R.S.  Mo.  1929  provides  In  part  as 
follows : 


"Every  such  warrant  shall  be  drawn 
for  the  idiole  amount  ascertained  to 
be  due  to  the  person  entitled  to > the 
same,  and  but  one  warrant  shall  be 
drawn  for  the  amotmt  allowed  to  any 
person  at  one  time,  and  shall  be 
written  or  printed  In  Roinan  letters, 
without  ornament.  It  shall  be  signed 
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toy  the  president  of  the  court  whilst 
the  court  Is  In  session,  attested  toy 
the  clerk,  and  warrants  shall  toe 
nvuntoered  progressively  throughout 
each  yean"*  ********** 

The  coimty  clerk  Is  a ministerial  officer  and  he 
acts  ministerially  In  the  performance  of  his  duties  of 
Issuing  warrants  which  had  toeen  ordered  toy  the  county 
court,  and  If  the  order  of  the  ooxmty  court  Is  a legal 
order  such  officer  may  toe  compelled  toy  mandamus  to  per- 
form the  duty  of  Issuing  such  wai*rants.  In  the  case  of 
State  of  Missouri  ex  rel*  Thomas  et  al.  v.  The  Treasurer 
of  Callaway  Cotmty,  43  Ho.  228,  l.o.  230,  the  court  saldt 

"«  « « « But  where  the  allowance  toy 
the  co\irt  has  toeen  regularly  had 
upon  a claim  they  are  required  to 
pass  upon,  and  the  warrant  has  toeen 
drawn  and  presented,  and  the  court 
adjourned  for  the  term,  the  tz*eaatirer 
has  tout  one  duty;  and  no  sutosequent 
oo\irt,  not  of  superior  Jurisdiction, 
can  excuse  him  from  the  performance 
of  that  duty.  There  is  no  doutot  of 
the  Jurisdiction  of  this  court  by 
mandaonas  against  oo\mty  treasurers 
who  rel'use  to  pay  claims  properly 
audited.  They  are  ministerial 
officers,  and  can  toe  compelled  to 
perform  their  plain  duties."*  * * 

However,  such  officer  cannot  toe  compelled  to  do 
that  which  Is  expz*essly  forbidden  toy  statute.  In  the 
said  Thomas  v.  Treasurer  of  Callaway  County  case,  supra, 
the  court  further  saldt 

"But  In  entertaining  the  application 
we  will  look  Into  the  claim  allowed 
toy  the  court.  It  does  not  follow 
that,  toecause  It  Is  the  duty  of  the 
treasurer  to  pay,  we  will  necessarily. 

In  this  form  of  action,  order  him  to 
do  so.  If  It  shoiild  appear  that  the 
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County  Court  has,  by  mistake  or  other- 
wise, audited  an  Illegal  claim— one 
which  should  have  been  rejected— we 
will  leave  the  parties  to  such  remedies 
as  they  may  have  by  ordinary  proceed- 
ings."* ***** 

In  the  case  of  State  ex  rel.  Younkln,  106  Kansas 
634,  637,  the  county  board  attempted  to  Issue  bonds  for 
the  payment  of  road  machinery.  The  Issuance  of  the  bonds 
was  unlawful  and  the  clerk  of  the  board  refused  to  sign 
and  register  the  bonds.  The  couz*t  said  at  l.c.  367: 

"The  ooTinty  clerk  balks  at  this  large 
bond  Issue  against  * Project  D’  and  re- 
fuses to  sign  and  register  the  bonds 
and  coui>ons.  The  state  highway  engineer 
who  must  sanction  the  outlay,  also  de- 
clines to  give  his  official  approval  that 
all  thlb  vast  sum  be  charged  against  'Pro- 
ject D*.  Hence  the  lawsuit.  So  far  as 
the  county  clerk  Is  concerned  he  has 
neither  responsibility  or  discretion  In 
the  matter.  His  functions  In  the  matter 
of  this  bond  Issue  are  (»ily  clerical;  and 
yet  It  has  been  held  that  a public  officer 
ou£^t  not  be  required  by  mandamus  to  per- 
foxm  an  act  idalch  In  Itself  Is  merely  In- 
cidental and  ministerial  to  that  idilch 
other  officials  are  unlawfully  seeking  to 
accompli ah.  Thus  In  National  Bank  v. 
Heflebower,  58  Kansas,  792,  the  Board  of 
School  Fund  Commissioners  who  were  daarged 
with  the  yuilawful  Investment  of  state  school 
funds,  purchased  some  coxmty  bonds  at  a 
price  somewhat  but  not  greatly  In  excess 
of  their  market  value,  and  dz^w  orders  on 
the  state  treasurer  for  the  i>ayment  of  the 
agreed  price.  The  treasurer  declined  to 
register  the  warrants  and  pay  them.  The 
court  declined  to  conpel  the  treasurer  to 
perform  these  mere  ministerial  duties." 

Volume  38  Corpus  Juris,  section  108,  page  621,  the 
rule  Is  stated  as  follows: 

"TThere  the  duties  of  a cleric  of  court 


Mr.  Melvin  Englehart 


8- 


May  26,  1938 


are  ministerial,  as  they  usually  are. 

In  conformity  to  general  rules,  resort 
Is  very  generally  had  to  the  writ  of 
mandamus  to  compel  the  clerk  to  per- 
fom  a fimctlon  ehlch  he  has  refused 
to  perform;  but  mandamus  will  not  lie 
where  there  Is  another  adequate  and 
appropriate  remedy,  such  as  an  appli- 
cation to  the  court  for  an  order 
directing  the  clerk  to  act;  or  where 
there  Is  an  adeqviata  remedy  by  appeal; 
or  where  there  Is  a specific  remedy 
provided  by  statute;  or  where  the 
right  thereto  la  not  clear;  or  where 
the  performance  of  the  act  sought  to 
be  compelled  wotild  be  necessairy  to 
give  effect  to  an  \mlawful  act  under- 
taken by  a board  of  oovmty  comnls- 
sioners,"*  * * 

Prom  the  facts  which  you  have  submitted  It  appears 
that  the  county  clerk  Is  familiar  with  all  the  facts 
surrounding  this  allowance  to  the  sheriff.  As  stated 
above.  If  the  court  was  not  In  session  on  the  dates  for 
v/hlch  It  Is  attempting  to  pay  the  sheriff  for  attendance, 
then  It  Is,  not  authozdsed  to  order  the  warrant  Issued  for 
a payment  of  such  service. 

While  the  county  clerk  acts  ministerially  In  the 
Issviance  of  this  warrant,  yet  knowing  the  facts  as  he  does 
he  would  be  pursuing  the  safer  course  by  refusing  to  Issue 
the  warrant  and  then  let  the  claimant  proceed  to  force 
him  to  perform  tbda  ministerial  (fety,  at  which  time  the 
clerk  can  set  up  his  reasons  for  such  refusal. 

In  the  case  of  State  ex  rel.  Watkins  v.  Macon  County, 
68  Mo.  29,  the  court  held  that  an  officer  cannot  be  com- 
pelled to  do  that  which  ho  la  expressly  forbidden  to  do, 
and  we  are  convinced  that  the  clerk  Is  not  authorized  to 
Issue  this  warrant  vmder  the  circumstances.  In  the  said 
Macon  County  case,  68  Mo.  l.c.  41,  the  court  said: 

"In  the  case  of  Supervisors  v. 

United  States.  iS  Wall,  , Tt  Is 
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observed  that  *a  mandamus  will  not 
be  awarded  to  compel  county  officers 
of  a State  to  do  any  act  which  they 
are  not  authorised  to  do  by  the  laws 
of  the  State,  from  which  they  derive 
their  powers.  Such  officers  are  the 
creatures  of  the  statute  law,  brotight 
Into  existence  for  public  purposes, 
and  having  no  authority  beyond  that 
conferred  upon  thmn  by  the  author  of 
their  being,"*  ****** 

OONCLbSION 

Prom  the  foregoing  It  Is  the  opinion  of  this  de- 
partment that  liien  the  oo\inty  court  has  made  Its  order 
allowing  the  claim,  the  clerk's  duties  In  drawing  the 
warrant  are  ministerial.  However,  In  this  particular 
case  knowing  the  facts  as  he  does,  and  by  authority  of 
the  oases  dted  above.  It  Is  our  opinion  that  the  clerk 
would  be  Justified  and  woxild  be  pursuing  the  safer  course 
by  refusing  to  Issue  the  warrant,  thereby  compelling 
the  complainant  to  resort  to  mandamus  to  force  him  to 
write  It.  At  that  time  the  clerk  could  Interpose  his 
reasoning  for  such  refusal,  which  In  this  case  would  be 
sufficient  In  our  opinion  to  authorize  a refusal  of  an 
order  of  cotirt  requiring  him  to  Issue  the  warrant. 


II. 

On  the  question' of  ^Khether  or  not  It  is  now  possible 
for  the  county  court  to  correct  Its  records  so  as  to  show 
the  action  of  the  court  the  business  transacted  during  the 
days,  of  idilch  there  Is  no  court  record,  we  find  that  such 
an  entry  would  come  within  the  class  of  nunc  pro  time 
entries.  In  the  case  of  Shepard  v.  Orler  et  al,  160  Mo. 
App,  613,  1,  0.  614,  the  court  saldt 

"*  * * Nunc  pro  tunc  entries  can  only 
bo  made  by tne  couri  at  a subsequent 
term  when  sustained  by  some  entx*y  or 
memorandum  on  file  In  the  case,  or 
on  the  minutes  of  the  clerk  or  docket 
of  the  court,  made  at  the  prior  term. 
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They  cannot  be  made  on  the  recollec- 
tion of  the  judge  himself  or  on  any 
testimony  aliunde  the  record," 

In  the  case  of  State  v.  Buah,  136  Mo.  App.  608, 
the  coiirt  had  under  consideration  the  question  of  a 
county  court  making  a nunc  pro  tunc  enti*y  of  the  record 
so  as  to  show  that  the  court  had  adjourned  to  the  various 
days  of  the  term  which  the  record  showed  the  court  was 
in  session,  and  in  that  case  the  court  said  at  l.c,  614: 

"*  * * It  is  evident,  taking  into 
consideration  the  whole  record, 
that  ell  the  different  sessions 
of  the  court  alluded  to  were  adjour- 
ned terms  of  the  regular  May  term 
for  1906.  The  recitation  in  the 
record  at  the  beginning  of  each 
session  that  the  court  met  pursuant 
to  adjourzunent  of  the  one  last  pre- 
ceding and  the  final  order  of  adjourn- 
ment made  on  the  18th  day  of  July 
seem  to  us  ought  to  be  construed  as 
showing  a continued  session  of  the 
court  from  its  first  regular  meeting 
until  the  order  was  made  for  its 
final  adjournment.  Such  being  the 
case,  it  was  competent  for  the  court 
to  enter  the  said  nunc  pro  time 
orders.  And,  as  the  court  had  not 
finally  adjourned  when  the  entries 
referred  to  in  the  first  Instance 
were  made,  that  the  court  met  pursu- 
ant to  adjournment,  it  had  ample 
evidence  of  record  for  the  nunc  pro 
t\anc  orders." 

In  the  case  of  Alnge  v.  Corby,  70  Mo.  267,  l.c.  260, 
the  court  said: 

"*  * * The  order  of  court  approving 
the  sale  recites  that  the  report  is 
fxilly  approved,  *lt  appearing  * * * 
that  the  order  of  this  court  has 


Mr.  Melvin  En^^lehart 


-11- 


May  26,  1938 


been  fully  complied  with  in  all 
things,*  Plaintiffs,  for  the  pur- 
pose of  showing  that  the  probate 
court  of  Buchanan  County  was  not 
in  session  on  the  18th  day  of 
September,  1663,  offered  in  evi- 
dence the  record  of  said  court, 
which  showed  that  the  court  stood 
adjourned  from  the  14th  day  of 
September,  to  the  19th  day  of 
September  1663.  This  evidence  was 
received  over  defendpnt*8  objection, 
and  the  action  of  the  court  in  re- 
ceiving it  is  assigned  for  error. 

The  defendant  then  offered  to  prove 
by  the  jiidge  of  said  court  that  it 
was  in  session  on  the  18th  day  of 
September,  1863,  transacting  busi- 
ness, but  that  by  mistake  in  writing 
up  the  records  they  failed  to  show 
the  fact.  This  evidence  was  reject- 
ed, and  this  action  of  the  court  is 
also  assigned  as  error.  The  trial 
co’jrt  was  fully  justified  in  receiv- 
ing the  evidence  offered  by  plaintiffs 
and  rejecting  that  offered  by  defend- 
ant, by  the  decision  of  this  court  in 
the  case  of  Mobley  v.  ^ave.  67  Mo.  546, 
where  the  precise questions  here  pre- 
sented were  passed  upon.''«  « « * « 

In  the  case  which  you  have  submitted  it  appears 
that  there  is  no  record  entry  of  the  court  being  in 
session  at  any  of  the  dates  for  which  the  sheriff  has 
claimed  his  fees  and  for  which  the  auditors  disallowed 
such  claims  in  the  audit.  That  being  the  case  and  as 
said  in  the  case  of  Shepard  v.  Grier,  supra,  the  record 
cannot  be  made  up  on  the  recollection  of  the  judge  or 
any  testimony  aliuxide  the  record. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  the  county  court  is  not  authorised  to  make  a record 
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entry  now  ahowin^^  that  the  court  was  in  session  on  days 
in  193&-1936  unless  there  is  some  record  entry  or  some 
memoranda  in  the  court  files  or  clerk's  office  showing 
that  court  was  in  session  on  said  days. 

Kespectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED! 


j.  'g;  tavr.® 

(Acting)  Attorney  General 


TWoiDA 


i 


INTOXICATING  LIQUOR: 


Interpretation  of  Section  44-a-9, 
page  285,  Laws  of  Missouri,  1955, 


/ 


J’ty  11,  1938 


Mr.  Melvin  Englehart, 
Prosecuting  Attorney, 
Madison  County, 
Frederlcktown,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
dated  May  26,  1938  for  an  official  opinion  from  this 
department  vdilch  Is  as  follows* 

”I  would  like  to  have  an  opinion 
from  you  Interpreting  the  meaning 
of  the  following  statement  found 
In  the  above  described  Section: 

(Any  room,  house,  building,  boat, 
vehicle,  structure  of  any  kind 
where  Intoxicating  liquor  Is  sold, 
manufactured,  kept  for  sale,  or 
bartered.  In  violation  of  this  Act; 
etc. ) 

To  prove  a prlma  facie  case  tinder  the 
above  provisions.  Is  It  necessary 
that  the  State  show  that  the  Intoxi- 
cating liquor  la  sold,  manufactured, 
kept  for  sale,  and  bartered;  or.  Is 
proof  of  either  sale,  manufacture  or 
bartering,  sufficient? 

I am  flllzig  a petition  In  the  Circuit 
Court  of  this  County  under  this  section, 
and  If  you  have  any  authority  on  the 
above  question,  I would  appreciate  very 
much  securing  It." 
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Section  44»a-9,  Session  Laws  of  Missouri,  1955, 
page  283,  reads  as  follows: 

"Any  room,  house,  building,  boat, 
vehicle,  structure  or  place  of  any 
kind  where  Intoxicating  liquor  is 
sold,  manufactured,  kept  for  sale 
or  bartered,  in  violation  of  this 
act  and  all  intoxicating  liquors 
and  all  property  kept  and  used  in 
maintaizxing  suph  a place  and  any 
still,  doubler,  worm,  woxmx  tub, 
mash  tub,  fenaenting  tub,  vessel, 
fixtvire  or  other  property  of  any 
kind  or  oHaracter  used  or  fit  for 
use  in  the  production  or  manufac- 
ture of  intoxicating  liquor  is 
hereby  declared  to  be  a public  and 
common  nuisance,  and  any  person  who 
maintains  or  assists  in  maintaining 
such  public  and  consaon  nuisance  shall 
be  guilty  of  a misdemeanor  and  upon 
con Viet ion  thereof  shall  be  fined 
not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars  or  by 
imprisonment  for  not  less  than  thirty 
days  nor  more  than  one  year  or  both." 

This  section  is  in  the  disjunctive  for  the  reason  that  the 
words  "manufactvirod,  kept  for  sale,  and  bartered,"  are 
entirely  different  charges  and  are  not  synonymous.  If  an 
information  la  drawn  charging  that  the  defendant  sold, 
manufactured,  kept  for  sale,  or  bartered,  it  would  be 
objectionable  on  account  of  more  than  one  count  in  the 
same  charge,  and  also  for  the  reason  fvirther  that  the  de- 
fendant would  be  compelled  to  defend  upon  four  separate 
offenses. 

In  the  case  of  State  v.  Coffee,  35  S.W.  (2d)  969, 
the  defendant  was  found  guilty  in  the  lower  court  upon  an 
information  charging  him  with  working  and  permitting  those 
in  his  employ  to  labor  on  Sunday,  In  that  case  the  court 
held  that  the  Information  charging  him  with  working  and 
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permitting  those  in  his  employ  to  labor  on  Siinday,  the 
two  offenses  were  conjtinctive  and  were  not  repugnant 
and  were  synonymous.  The  court,  in  affirming  the  judg- 
ment of  the  lower  court,  said: 


"It  is  \irged  that  the  information 
charges  two  separate  and  distinct 
offenses  in  the  same  count,  and 
should  have  been  quashed  for  du- 
plicity. The  information  is  based 
on  section  3596,  R.3.  Mo.  1919, 
which  provides  that  'every  person 
who  shall  either  labor  himself,  or 
com’jel  or  permit  his  apprentice  or 
servant  * * * to “labor  or  perform 
any  work  other  than  the  household 
offices  of  dally  necessity,  or 
other  works  of  necessity  or  charity 
* on  the  first  day  of  the  week, 
commonly  called  Sunday,  shall  be 
deemed  guilty  of  a misdemeanor,  and 
fined  not  exceeding  fifty  dollars.' 

It  is  evident  that  the  information 
follows  the  language  of  the  statute. 

It  charges  defendant  with  both  labor- 
ing himself  and  permitting  his  ser- 
vants to  work  on  Sunday.  It  is  well 
settled,  as  urged  by  defendant,  that 
an  information  charging  two  separate 
and  distinct  offenses  in  one  count 
la  bad  for  duplicity.  State  v.  Huff- 
man, 136  Mo.  68,  37  S.W.  797;  State  v. 
Young  (Mo.  App.)  215  S.W.  499.  How- 
ever, it  Is  equally  well  settled  that, 
where  a statute  enumerates  offenses  in 
the  alternative  and  provides  one  and 
the  same  punishment  therefor,  if  such 
offenses  are  not  repugnant,  an  infor- 
mation charging  all  of  such  offenses 
conj\mctlvely  in  one  co\mt  is  not  open 
to  the  objection  of  duplicity  or  multl- 
farlousneas."* 


In  the  case  of  State  v.  Tiemann,  253  S.W.  453,  the 
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defendant  was  charged  in  the  same  Information  with  failure 
"to  maintain  and  provide  for  hie  lawful  children  under 
the  age  of  sixteen  years".  In  this  case  the  cotirt  held 
that  irtiere  a statute  denounces  various  distinct  acts  as 
criminal  in  the  disjunctive^  the  words  of  the  statute 
must  he  used  so  as  to  apprise  accused  of  the  specific 
crime  charged,  and  unless  so  charged  the  information  would 
be  fatally  defective,  since  the  word  "provide"  includes 
many  things  which  the  father  would  not  be  required  to 
furnish  in  order  to  exempt  him  from  criminal  px*osecution 
and  the  word  "maintain”  is  synonymous  with  "nrovide."  But 
in  view  of  the  words  "maintain"  and  "provide"  being  held 
synonymous  terms,  the  court  further  said: 

”«  « * In  State  v.  Thierauf,  167  Mo. 

429,  67  S.W.  292,  it  is  held  that 
ordinarily,  in  c^rging  a statutory 
offense,'  the  words  of  the  statute 
must  be  used,  so  as  to  apprise  the 
defendant  of  the  specific  crime  with 
idiich  he  is  charged,  axul  it  is  there 
stated  that: 

'When  a statute  denounces  various 
distinct  acts  as  criminal  in  the  dis- 
jtmotive,  as  this  act  does,  then  it 
is  the  constitutional  right  of  the 
defendant  'to  demand  the  nature  and 
cause  of  the  accusation  against  him. ' ' 

The  word  'provide,'  as  used  in  the  in- 
formation and  in  some  statutes,  has  a 
broad  meaning,  and  may  include  many 
things  which  the  father  woxild  not 
have  to  fuz*nlah  in  order  to  exempt  him 
from  criminal  prosecution.  He  would 
only  be  guilty,  under  the  statute  in 
question,  for  failuz*e  to  provide  the 
'necessary'  food,  clothing,  or  lodg- 
ing. There  was  no  attempt  to  follow 
the  statute  in  this  case,  or  to  use 
words  of  similar  iiiq>ort  and  meaning 
in  order  to  describe  the  offense,  and 
to  apprise  the  defendant  of  the  charge 
he  had  to  meet." 
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In  the  case  of  State  v.  Bragg  et  ux«,  220  S«Y/, 
25,  1.0.  27,  it  was  held! 

"«  « « As  said  in  State  v.  Cameron, 

117  Mo.  371,  376,  22  S.W.  1024,  1025: 

'Where  a statute  in  one  clause  for- 
bids several  things  or  creates  several 
offenses  in  the  alternative,  which  are 
not  repugnant  in  their  nature  or  penalty, 
the  clause  is  treated  in  pleadings  as 
though  it  created  but  one  offense;  and 
they  may  all  be  united  oanjtuiotlvely 
in  one  count,  and  the  oo\mt  is  sustain- 
ed by  proof  of  one  of  the  offenses 
charged. ' 

This  rule,  however,  does  not  apply 
when  the  disjunctive  words  are  mere 
synonyms  having  the  same  meaning  aid 
used  to  describe  or  characterise  the 
same  act  or  thing,  nor  to  wozds  which 
are  merely  different  names  for  the  same 
thing.  Thus  it  was  held  in  State  v. 

Larger,  45  Mo.  510,  not  to  be  bad  plead- 
ing to  charge  that  defendant  abandoned 
his  wife  and  failed  to  'maintain  or  pro- 
vide' for  her,  since  the  words  'maintain' 
and  'provide'  mean  substantially  the 
same  thing,  and  that  a failure  to  do  one 
is  a failure  to  do  the  other.  So  in 
State  V.  Nelson,  19  Uo.  393,  the  indict- 
ment charged  defendant  with  permitting 
a gambling  device  adapted  and  designed 
for  the  purpose  of  playing  games  of 
chance  for  money  or  property,  and  this 
was  held  good.  In  State  v.  Moore,  61 
Mo.  276,  the  court  ruled  that— 

'An  indictment  for  arson  is  not  fatally 
defective  for  describing  the  property 
burned  as  a 'house  or  building,*  the  words 
being  evidently  used  in  a synonymous  sense, 
and  to  designate  the  same  Object.' 
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It  was  ruled  by  this  court  in  State 
V.  Keithley,  142  iio.  App.  417,  423, 

127  S.W.  406,  that  the  terms  'bawdy- 
house*  and  'assignation  house'  mean 
the  same  thing,  and  are  synonymous 
words,  designating  the  kind  of  house 
the  keeping  or  maintaining  of  which 
is  made  an  offense.  This  assignment 
of  error  Is  overruled. " 

There  can  be  no  question  but  that  Section  44-a-9, 
supra,  would  be  considered  a disjunctive  statute  for  the 
reason  that  the  words  "sold,  manufactured,  kept  for  sale, 
or  bartered,"  are  not  of  the  same  nature  In  any  respect 
and  describes  the  commission  of  a separate  form  of 
violation  of  the  Intoxicating  liquor  act. 

OOKCLUSION 

In  view  of  the  above  authorities.  It  Is  the  opinion 
of  this  department  that  Section  44-a-9,  Session  Laws  of 
Missouri,  1935,  page  2B3,  describes  four  separate  crdmes 
In  violation  of  the  Intoxicating  Liquor  Act,  and  In  order 
to  prove  a prime  facie  case  under  the  act  It  would  only 
be  necessary  to  allege  one  of  the  four  violations  In  the 
Information  and  Introduce  evidence  proving  one  of  the  four 
violations  as  set  out  In  the  Information,  and  as  said  before 
If  all  four  violations  are  charged  In  one  count  of  the  In- 
foxmatlon.  It  would  be  objectionable  for  duplicity  or 
multifariousness. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


TTETYnm 

(Acting)  Attorney  General 
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Taxation:  Freia^t -lep^t'bf  a Railroad  «6t  used  by  tie  Rail- 
road Co. -paay  but  leased  to  private  ooi>.pany  should 
bo  assessed  locally  Tor  taxes* 


July  ki;5,  1930 

f' 


ixon.  Clarence  u.vano,  Cliair.  iim 
State  Tax  Cocxiission 
Jerferson  ixotel 
St*  Louis,  u'liss  uri 


Lear  Sir: 


'Xhls  will  acknowled'^e  receipt  of 
iih..ch  reads  as  follows: 


yours  of  tiie  22nd 


"The  question  on  vdiioit  we  desire  an  op- 
inion arises  froi..  ti^e  following  condi- 
tion: 

"The  Missouri  Pacific  Kallroad  Co.  pany 
has  a frel^ixt  depot  on  Uxexr  property 
in  the  City  oi  ot*  Louis  which  is  leased 
to  anjtj.>cr  coupuny*  The  Co..pany  to  wi  ich 
said  property  is  leased  uses  the  build- 
ing as  a store  rooex  for  tlxe  gatxiorlng  of 
freight  in  snail  qua  i titles  to  ue  sixipped 
in  car  load  lots*  The  Mlssovu*!  Pacific 
Raili*oud  Cox.pany  being  tl  e prixicipal  cus- 
tomer of  tlie  operating  Conpany*  The  ques- 
tion is: 

"Should  t}^  freight  depot  in  question  be 
subject  to  local  assesanent  or  sl.ould  it 
be  assessed  as  u part  of  the  distributable 
property  of  tlie  Missouri  Pacific  Railroad 
Coimpany?  The  Coini>any  who  leaned  this  pro- 
perty froti  toe  Railroad  Co.rpany  is  a sep- 
arate corporate  entity  and  not  under  tl-ie 
control  of  ti  e lUiilroad  Co'.  .pany* 
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"Asslstant  Attorney  General,  l.ewJ.tt, 
sat  in  conference  with  tiio  assessing 
authorities  of  :it«  Louis,  ti^e  offi- 
cers of  tl.e  Uaxlroau  Conipaiiy  and  vhe 
'iax  Cormission  several  weeks  aj^o  a id 
ha  was  expected  to  furiilsl.  an  opinion 
ooucernin?:  sa:.i6« 

"lit.  Corwin,  Actor  le'^  for  t o iiailroad 
CoLipany,  writes  this  Cotmtiission,  toOay, 
that  he  has  not  x*eoeived  the  opinion  as 
yet.  Ihe  hearin^;  in  St.  Louis  will  be 
iold  luosnay,  Jaly  26.  if  an  opinion 
can  ne  furnished  in  time  for  our  use 
next  lueaduy,  kindly  mail  same  to  Clar- 
eiioe  ii^vans,  Crair:nan  of  the  utute  Tax 
Coitnission,  c/o  Jefforson  Hotel,  St* 
Louis,  Ho*  If  tho  tlire  is  too  short  or 
the  information  »4«ven  not  sufficient  that 
you  feel  Justifacd  in  offorint^  an  opin- 
ion, tlve  Company  will  have  to  rely  on 
their  own  counsel  and  ti  e Assessor  of  St. 
Louis  County  likewise," 


The  determination  of  your  question  involve  s a consider^ 
ation  of  certain  statutes  relating  to  the  taxatlo^i  of  rail- 
roao  property.  Section  10012,  R.S.  ho.  1929  reads  as  followsi 


"On  or  before  the  first  day  of  Janu- 
ary in  each  and  every  year,  ti  e presi- 
dent or  othwi*  ci.iof  officer  of  every 
railroad  oo.  .^^iiy  wiiose  roau  is  now  or 
wh^cr.  8 lull  hereafter  beoo..e  so  far  oo;.- 
pleted  and  in  operation  as  to  run  loco- 
motive en.;lnea,  with  froj.'ht  or  passenger 
cars  tijereon,  sliull  furnish  to  t e state 
auditor  a statOMent,  duly  sunscrioed  and 
sworn  to  by  saia  president  or  otr;er  chief 
officer,  ijefore  some  ol fleer  aut.  orised 
to  aconinister  oaths,  setting  out  in  de- 
tail trie  total  length,  of  t2  air  zmad  ao 
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fur  as  completed,  lneludl':g  bz^anoh 
or  leased  roads,  the  entire  length 
in  tills  state,  an'  tie  length  of 
double  or  sidetracks,  witt  depots, 
water  tanks  and  turntables,  tie  length 
of  such  road,  double  or  sidetracks  in 
each  county,  municipal  township,  in* 
coi^orated  city,  town  or  villa, 7:0  ti  rou  di 
or  in  which  it  is  located  in  trjis  state} 
the  total  numoer  of  engines  and  cars  of 
ever^  kind  ana  description,  including 
all  pa'lace  or  sleeping  cars,  passenger 
and  freigxh  cars,  and  all  otiier  movabls 
property'  owned,  used  or  leased  by  them 
on  the  first  cay  of  Jvme  in  each  year, 
and  ti  e actual  cash  value  ti.oreof*  (K, 

S.  1019,  hecti;.u  iZOLiii*)* 


Section  1CK)17,  K«  S*  ho*  19k0,  provides  in  part  as  fol- 
lows: 


'*Tho  said  board  si'all  proceed  to  assess, 
adjust  unc  equalize  tie  aggregate  valua- 
tion of  t..e  property  of  each  one  of  the 
railroad  co:.paiiiea  in  ti  ls  state  speci- 
fied in  section  lOOlii," 


Section  10025,  H.  S.  Vo.  1929,  x»eads  as  follows: 


"All  property,  roal,  personal  or  nuxed, 
incluciiii.:  lun-ns,  machine  a id  worksl:ops, 
roundhouses,  warehouses  aid  otlier  builci- 
in;:s,  goot.s,  chattels  anc  office  iuml- 
ture  of  wl^iatever  klnu,  owned  or  con- 
trolled by  any  railroau  company  or  cor- 
poration in  this  state  not  hereinbefore 
specified,  siiall  be  assessed  by  the  piro- 
per  assessors  in  the  several  counties. 
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oltlea.  Incorporated  towns  and  villa;;e8 
where In  such  nroporty  Is  located,  under 
the  general  revenue  laws  of  the  state 
and  ti.e  municipal  laws  regulating  the 
assessments  of  other  local  property  in 
suoh  countie  s,  cities,  incorporated  towns 
unu  villages,  respectively,  but  the  tajces 
on  the  property  so  assessed  shall  be  le- 
vied and  collected  according  to  tiie  pro- 
visions of  this  article*  (R.  S*  1919,  Sec- 
tion 13027.)" 


lo  ueteriiiine  your  question,  it  is  necessary  to  deter- 
mine whether  tlie  freight  depot  inquired  aboat  in  your  letter 
is  a part  of  U)e  property  required  to  be  retiimed  to  trze  dtate 
lax  Cornmisslon  under  Section  10012,  or  whetlier  it  is  local 
property  mentioned  in  Section  10023*  If  it  beloo'^s  to  the 
class  described  in  Section  10012,  then  the  State  Tax  Commis- 
sion should  make  the  assessment,  but  if  it  is  lo  al  property 
described  in  Section  10025,  then  the  local  authorities  should 
assess  the  property*  To  make  this  determinat ;on,  it  is  neces- 
sary to  rear,  the  two  sections  of  the  statutes  together* 

In  the  case  of  State  ex  rel  v.  Railz^:>a.l,  117  Mo*  1,  the 
Suprc:ne  Court  was  considering  the  same  question  with  regard  to 
land  purciiaaed  for  future  yard  purposes  of  a railroad  with  the 
intention  of  building  terminal  facilities  theroon  in  the  future, 
but  it  was  not  in  fact  used  for  suoh  purposes  at  the  time  of  the 
assesmnent*  In  discussing  tiie  case  the  court  said,  l*c*  7s 


"Txie  property  specified  in  section 
wXiloii  is  to  be  assessed  by  the  state 
board,  is  ti^t  required  to  e returned 
to  Uxe  state  auultor,  namely,  the  entire 
length  of  road  in  this  s'.aie  an.>  the 
length  OX*  couole  and  siae-tracks,  with  de- 
pots, water-tanks  ano  turn-tables*  This 
description  taiieu  by  itself  is  not  clear, 
but  tixo  uncertainty  is,  to  a large  extent. 
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reisioved  when  taken  in  connection  with 
section  6876.  Uiat  section  provides 
tiiat  all  otiier  property  of  ti*e  railroad 
oasipany^  real,  personal.  Including  lands, 
machinery  and  works.. op  a,  round<-houses 
axKi  other  buildings  simll  oe  assessed  by 
tlie  local  assessors.  Ihere  can  be  no 
doubt  but  section  Gc>C6  includes  the  road, 
road-bed,  bridges  and.  tJrjit  property  ac- 
tually used  for  ti.e  purposes  of  a right 
of  way,  but  It  la  equally  clear,  that  It 
does  not  Include  lands  used  for  shops, 
engine-houses,  and  warehouses.  And  we 
think  It  Is  eqtially  clear  that  section 
6866  does  not  Include  land  which  may  have 
been  purciiased  for  future  yard  purposes, 
and  w.  ich  is  In  fact  not  used  for  such 
purposes  at  the  tlr.e  of  the  assessment.” 


In  that  case  the  land  bein  considered  was  under  lease 
to  private  parties  albO.  Ihe  court  further  said,  l.c.  9i 


”ihe  property  here  in  question  was  not 
used  for  rallroac.  purposes  when  assessed, 
but  was  In  the  possession  of  aefendant's 
tenants,  under  an  eight  year  lease,  and 
used  by  theca  for  rianufact'urln.g  purx>oses, 
with  tlie  right  reserved  by  the  te^.ants  to 
reciove  their  buildings  at  the  expiration 
of  tl:o  lease.  Ihere  is  no  claiir.  yuade  in 
tiuis  case  t^iat  it  was  by  any  specific 
description  returned  to  the  state  auditor, 
and  tlie  only  clair;  is  that  it  sliiould  be 
dee:ied  and  taken  to  be  property  embraced 
within  that  property  assessable  by  the 
state  board.  That  it  did  not  fall  within 
that  class  of  property  is  in  oux*  opinion 
too  clear  to  call  for  further  remarks.” 
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Seotlons  6oC6  tind  G87C  referred  to  in  the  fox^'^olng 
opinion  o-rroapond  respectively  to  Sections  lUOl^  and  100^6, 

R.  Mo«  1929. 

In  Red  Sillow  \^o\xnt^  v.  Chica-jo,  !'•  t.  R.  Co*  (1889) 

26  Nob*  660,  42  N*\V*  879,  vinder  a statute  providing  for  the 
assesaiient  by  the  state  boara  of  equalization  of  t're  roadbed, 
riglit  of  way,  ana  auparstiructures  tr^ereon,  main  anci  side  tracks, 
depot  buildinga  at^d  depot  /.rounds,  section  and  tool  houses,  rol- 
ling stock  and  personal  pz*operty,  neoessax*:'  for  tne  construction, 
repair,  or  successful  operation  of  tlie  railroad,  anu  px*oviding 
for  the  assessment  of  other  railzH>u^  property  by  local  autiK>ritlas, 
the  court  statedi 


"lltere  is  no  material  coiflict  in  the 
testimony*  The  land  in  contiroversy 
was  not  a port  of  ti  e roadbed  or  right 
of  way  of  tfie  railway  of  the  defendant 
in  error*  The  most  t'  at  can  ^ e said  is 
that  it  was  purcliased  by  the  railway  can- 
pany  in  anticipation  that  80<iietii..e  in  the 
future  it  mi^ht  be  nocessaxry  for  tracks, 
etc*  but  ti.io  is  not  sufficient*  Land  to 
constitute  roadbed  aiid  ri  ^t  of  way  must 
in  fact  be  used  for  t-  at  purpose*  ...  A 
corporation  will  not  be  per^iittod,  however, 
to  purexjase  real  estate  for  whicli  it  lias 
no  iijoiediate  use  as  a part  of  its  right  of 
way,  and  retwu:>n  Uie  same  for  tajcatuon  as 
a part  tijereof,  if  in  fact  it  is  not  used 
for  tjat  purpose*" 


In  view  of  the  foregoing  uuLhoritlea,  we  think  the  rule 
is  that  in  order  for  property  to  be  cluesod  as  a part  of  tl^e 
roadoed  or  right  of  way  of  a railroad,  such  property  must  actually 
be  used  for  t.  at  purpose*  by  sii  liar  reasoning,  in  order  for  a 
building  to  be  classed  as  a depot,  we  ti.ink  that  the  building 
would  actually  have  to  be  used  for  t.'  at  pturpose  by  the  railroad 
company*  Fror.i  the  infortiiation  in  your  letter,  it  is  clear  that 
the  depot  inqui :*ed  about  is  not  used  by  the  railroad  oor.pany  as 
a part  of  its  transportation  facilities,  but  it  is  used  by  a pri- 
vate company  for  the  convenience  of  such  latter  oorpany  in  as- 
sembling freight  for  s^^ipr.-ent*  The  use  of  tl;e  buildln?  clearly 
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is  not  a purt  of  tl^e  operation  of  the  railroac,  tail  is  more 
in  tlie  nature  of  a store  z*ooxu  operated  by  a private  oorupany* 

V<e  do  not  ti^ilnk  ti:e  building  caii  be  classed  as  a depot  of  the 
railroaJ  since  it  is  not  used  b:;  the  railroad  as  a part  of  its 
transportation  system* 


COliCLUSiON 


It  is,  therefore,  the  opinion  of  this  office  tlmt  a 
freight  depot  owned  by  a railroad  company  and  situated  on  the 
rigi.t  of  way  of  such  canpany  tut  leased  to  another  cotnpany 
which' uses  the  b .ildin^  as  a store  room,  is  subject  to  assess- 
ment  by  the  local  assessing;  authorities  as  local  property  and 
is  not  subject  to  aosessrient  by  the  State  Tax  Comniaslon* 


Yours  very  truly 


liAKKY  L,  aAY 

Assistant  Attorney  General 


A.  i'HOViiDl 


J.  Vi. 

(Aotxng)  Attorney  General 


SCHOOItS:  , The  entire  fund  of  a school  district  which  hojs  been  placed 
In  a “general  fund"  if  any  surplus  remains  at  the  close  of 
the  year,  should  be  distributed  according  to  the  original 
amounts  which  should  hare  been  placed  In  the  rarlous 
funds  under  Section  9312 j R*  S,  Mo»  1929* 


iJec ember  5,  1938 
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Honorable  Helvln  iinf;;lehart 
i'rosecutlng  iittorney 
iiadlson  County 
iTodericktown,  i>llssourl 


i>ear  Sir; 


■*hls  Department  l:i>  In  receipt  of  yovir  letter 
of  some  time  In  vdilch  you  request  an  opinion  on  the 
following  facts: 

"iretierlcktown.  School  District, 
ir20,  a Town  -chool,  during  the 
ochool  year  of  1937-58,  placed  all 
of  the  state  aid,  and  incoiue  .from 
the  county  and  townuhlp  funds,  the 
taxation  froui  railroads  and  public 
utilities  and  also  the  taxes  derived 
from  the  levy  of  ^1,00  upon  the  ylCO 
valuation  of  property.  In  a general 
fund,'*  There  was  no  distinction 
between  the  teachers  fund  and  the 
Incidental  fund,  all  warrants  for 
teachers  salary  and  for  incidental 
expense  were  drawn  on  this  " General 
i^Und," 


"In  i-ay  1938,  the  Board  of  i:ducatlon 
voted  to  set  xxp  a distinct  Teachers 
rund  and  an  Incidental  rund,  and  that 
the  taxes  derived  from  the  vl«00  levy 
per  vl00«  valuation  sliould  be  divided 
on  the  basis  of  thirty  cents  (^r  .50) 
to  the  teachers  fund  ana  seventy  cents 
(v  .70)  to  the  .ncldenual  fund.*  At 
the  close  of  the  fiscal  year  of  the 
school.  It  was  found  that  there  was 
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a balance  of  ^5, 481 #69  In  this 
*ueneral  i.'und* ' Can  this  v6*481«89 
be  divided  on  the  basis  of  the  ratio 
for  the  year  of  1938-39,  that  Is, 
thirty  cen^s  to  the  teachers  fund 
and  seventy  cents  to  the  Incidental 
fund? 

"ihe  amount  derived  from  the  :>tate  /kid 
In  1937-38  w s vl2, 904,64,  and  from  all 
other  sources  that  was  to  be  placed  In 
the  teachers  fund  In  the  sum  of  vl# 49 1,54, 
leaking  a total  of  vl4,396,54,  ilie 
total  expenditure  for  teachers  salaries 
for  the  year  of  1937-38  was  v20,000, 

Ihe  total  amount  to  be  derived  from 
taxes  and  tdilch  was  derived  from  taxes 
during  the  year  of  1937-38  was 
.12 ,962 •86,  although,  there  was  no 
distinct  teachers  and  Incidental  fund 
In  1937-38  there  was  a record  of  the 
Board  of  education  showing  that  of  the 
t^l.OO  levied  In  1937-38  for  teachers 
and  Incidental  purposes,  ten  cents 
was  to  be  applied  to  the  Incidental 
fund  and  ninety  cents  to  the  teachers 
fund, 

**1  have  been  unable  to  determine  an 
answer  to  this  situation  from  oeotlons 
9233  and  1311  o,  iio,  1929,  You 
vl  11  note  from  the  above  statistics 
that  the  taxes  derived  from  the  levy 
of  spl^OO  on  the  v'lOO  valuation  of  1937- 
38  was  about  43  per  cent  of  the  money 
In  the  'General  f'und, ' uould  It  be 
Illegal  to  divide  this  surplus  now  on 
hand  according  to  that  ratio  of  per- 
centage? Action  9311,  provides, 

'and  all  moneys  not  herein  specified 
that  now  belong  to  any  school  district 
shall  be  placed  to  the  credit  of  the 
"teachers  fund"  of  such  school  district,' 

I am  unable  to  determine  whettier  this 
clause  applies  to  tills  state  of  facts,' 
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"rleaae  Infom  the  Board,  first. 

Can  this  surplus  be'  divided?  If 
so,  should  It  be  divided  on  the 
basis  of  the  present  apportionment 
of  the  taxes  of  seventy  per  cent 
to  the  Incidental  fund  and  thirty 
cents  to  the  teachers  fundr  If 
It  can  be  divided  or  apportioned, 
should  It  be  done  on  the  basis  of 
the  amount  of  taxes  of  1937-38  to 
the  total  ’General  fund’  of  that 
year?  ” 

nrlefly,  your  question  Is  to  the  effect,  should 
the  surplus  mentioned  In  your  letter  In  the  amount  of 
v5, 481,69  be  divided  on  the  basis  of  30^  to  the'  teachers’ 
fund  and  70^  to  the  Incidental  fund,  using  the  basis  of 
the  division  on  the  amount  of  taxes  for  1937  and  1938? 

section  9233‘,  R,  6,  ^lo.  1929,  relates  to  the 
application  of  moneys  arising  from  taxation,  Cald  section 
provides  as  follows: 

"All  moneys  arising  from  taxation 
shall  be  paid  out  only  for  the 
purposes  for  which  they  were  levied 
and  collected;  but  the  Income  from 
state,  county  and  township  funds 
shall  be  applied  only  to  the  payment 
of  teachers’  warrants,  issued  b/ 
order  of  the  board  to  legally 
qualified  teachers  for  services 
rendered  according  to  law.  No  county 
or  township  treasxu’er  shall  honor 
any  warrant  against  any  school 
district  that  Is  In  excess  of  the 
Income  and  revenue  of  such  school 
district  for  the  school  year  beglxmlng 
on  the  first  day  of  July  and  ending 
on  the  thirtieth  day  of  June  follow- 
ing; nor  siiall  any  portion  of  the 
funds  mentioned  in  this  section  be 
applied  in  payment  of  any  teacher’s 
warrant  issued  prior  to  ohe  distri- 
bution of  such  funds  in  accordance 
with  section  9257,  and  no  school 
warrant  shall  bear  interest," 
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oectlon  9267,  h,  ii,  Lo.  1929,  relates  to  the 
apportloiXTiient  of  public  school  fund  by  the  ^tate 
Superintendent  of  schools,  but  is  not  quoted  for  the 
reason  that  Its  contents  are  not  pertinent  to  the  issues 
Involved, 


Section  9261,  h.  s.  ko,  1929,  relates  to  the 
duties  of  the  county  clerk  in  the  asses  joient  of  eatlinatos. 
It  contains  the  following  provision; 


".rovlded,  that  the  levy  thus  ex- 
tended shall  not  exceed  in  any  one 
year  as  follows:  i’or  building 
purposes,  one  per  centum  in  town 
school  districts,  and  not  more 
than  sixty- five  cents  on  the  one 
hvindred  dollars  in  other  districts; 
for  school  purposes,  one  per  cent\«i 
in  town  school  districts,  and  not 
more  than  sixty-five  cents  on  the 
one  hundred  dollars  in  other 
districts;  for  sinking  fund,  forty 
cents  on  the  one  hundred  dollars' 
valtiation,  and  a sufficient  ar.iount 
to  pay  interest  on  bonded  indebted- 
ness; all  of  which  shall  be  extend- 
ed by  the  county  clerk  upon  the 
general  tax  books  of  the  county  for 
said  year  in  separate  columns 
arranged  for  that  purpose;  and  the 
ootmty  clerks  shall  list  the  names 
of  all  persons  owning  any  personal 
property  who  do  not  reside  in  any 
school  district,  and  the  value 
thereof;  also,  list  all  lands  and 
town  lots  in  any  territory  not 
organized  into  a school  district, 
and  shall  levy  a tax  of  forty  cents 
on  the  one  hiondred  dollars'  valuation 
on  all  such  taxable  property,  said 
taxeb  to  be  collected  as  other  taxes 
and  distributed  as  provided  in 
section  9267;  and  it  shall  be  the 
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duty  of  the  county  ae-esaor  in 
llatlnc  property  to  take  the  number 
of  the  school  district  In  which 
said  taxpayer  resides  at  the  tlia 
of  r;Aking  his  listf  to  be  by  him 
marked  on  said  list,  and  also  on 
the  personal  assessment  book,  in  ^ 
columns  provided  for  that  purpose, 

•motion  9312,  R,  o,  ho,  1929,  contains  provisions 
as  to  the  manner  in  which  the  treasurer  of  the  school 
district  shall  carry  or  open  accounts  for  the  various  funds, 
said  section  being  as  follows: 

"‘^he  warz'ants  thus  drawn  shall  be 
in  the  following  form,  and  slxall 
be  signed  by  the  president  of  the 
board  and  countersi^ed  by  the 
district  clerk: 

"Teachers*  jUnd 

Mo, 

Treasurer  of  coimty,  hil s so'uri : 

lay  to  , or  order,  for 

services  as  beacher  in  district 
Ro,  , dollars,  out  of 

any  funds  in  your  hands  for  the 
payment  of  teachers'  wages  belong- 
ing to  said  district, 

i^one  by  order  of  the  board,  this 

day  of  , 19 . 

. president,  clerk. 


"Incidental  ^Yind, 

**°*-r, 

Treasurer  of county,  I Missouri: 

i'ay  to  , or  order,  the  stun  of 
. dollars,  for  furnished 

district  No,  , out  of  any  funds 

in  your  hands  for  the  payment  of 
Incidental  expenses  belonging  to 
said  district. 

Done  by  order  of  the  board,  this 

day  of  , 19 • 

, president,  Clerk, 
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y 


"Hulldlng  AUnd, 

“s WO. 

-‘rea surer  of  county,  lulssourit 

, or  order,  the  sum 

of  dollars,  for  furnlsiried 

In  the  erection  of  a schoolhouce  In 
district  No.  . out  of  any  money 
In  your  hand's  belonging  to  the 
bxilldlng  fund  of  said  district,  and 
not  otheinflse  appropriated* 

o .ne  by  order  of  the  board,  this 

day  of  , 19  , 

.pre  ident.  clerk. 


ihe  treasurer  shall  open  an  account 
for  each  fund  specified  In  this 
section,  and  all  moneys  received 
from  the  state,  county  and  town* 
ship  funds,  and  all  moneys  derived 
from  the  taxation  for  teachers' 
wages,  and  all  tuition  fees,  shall 
be  placed  to  the  credit  of  the 
'teachers'  fund;'  the  money  derived 
from  taxation  for  Incidental  expenses 
shall  be.  credited  to  the  'Incidental 
fund; ' all  money  derived  from  tax* 
atlon  for  building  purposes,  from 
the  sale  of  school  site,  school* 
house  or  school  furniture,  I'rom 
Insurance,  from  sale  of  bonds, 
from  sinking  fund  and  Interest, 
shall  be  placed  to  the  credit  of 
the  'building  furd; ' and  all  moneys 
not  herein  specified  that  now  be* 
long  to  any  school  district,  or  that 
may  hereafter  be  received  by  such 
school  district,  shall  be  placed 
to  the  credit  of  the  'teachers' 
fund'  of  such  school  district.  No 
treasurer  shall  honor  any  warrant 
unless  It  be  In  the  proper  form 
and  upon  the  appropriate  fund;  and 
each  and  every  warrant  shall  be  paid 
from  Its  appropriate  fimd,  and  no 
partial  payment  i^all  be  made  upon 
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any  school  war;  ant,  nor  shall  any 
Interest  be  paid  upon  any  such 
warrant:  i'rovlded,  that  the  board 
of  directors  shall  have  the  pov/er 
to  tx’ansfer  from  the  Incidental 
to  the  building  fund  such  sun  as 
may  be  necessary  for  the  ordinary 
repairs  of  school  property: 

Provided  further,  that  In  the  event 
of  a balance  remaining  In  the  build- 
ing fund  after  the  purpose  for 
idilch  said  fund  was  levied  Is 
accomplished,  the  said  board  shall 
have  the  power  to  transfer  such 
unexpended  balance  to  the  incidental 
fund:  i'rovlded  further,  that  by 
a majority  vote  of  the  school  board 
•tuition  fees  may  be  used  to  liquidate 
Indebtedness  accrued  In  the  building 
fund," 

It  would  appear  by  the  facts  as  contained  In 
your  letter  that  the  district  did  not  follow  the  terms  of 
section  9512,  supra.  In  that  the  moneys  received  from 
various  sources  were  not  divided  and  placed  In  the  proper 
funds  but  Instead  In  a "general  fund,"  This  was  Irregular 
but  we  assume  that  all  outstanding  Indebtedness  for  the 
years  In  which  the  "general  fund"  occurred  have  been  dis- 
charged and  that  no  outstanding  warrants  for  prior  obliga- 
tions exist  and  that  no  harmful  results  appear  as  the 
Irregularity  exists  In  the  technical  misappropriation  of 
the  school  funds, 

1th  these  preliminary  observations,  we  ptirsue  the 
question  further,  vis.:  How  to  allocate  the  surplus  idilch 

exists  In  the  V(  rlous  funds.  The  only  logical  way  that  we 
can  determine  the  same  Is  by  following  the  provisions  of 
dectlon  9312,  quoted  supra.  It  should  (1)  be  determined 
as  to  tlie  amount  which  should  have  been  placed  to  the 
credit  of  the  teachers'  fund;  (2)  the  amount  which  should 
have  been  placed  to  the  credit  of  the  Incidental  fund;  and 
(3)  the  amount  which  should  have  been  placed  to  the  credit 
of  the  building  fund.  If  such  fund  existed. 


J 
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iihen  the  above  is  ascertained  the  allocation 
or  division  or  porcentacre  of  the  surplus  fund  In  the 
amount  of  .6,4ai«69  should  bo  divided  on  the  basis  or 
percentage  of  the  amounts  In  the  various  Ihnds,  as  should 
have  been  deteroilned  for  the  prior  year. 


Yours  very  truly. 


OLLIVJSR  W.  KOLiiN 
assistant  attorney-deneral 


ai>hROVi;ai: 


(aotlng) 


j' a lit. 

Attorney-General 


U.-RtDQ 


TAXATION: 


Under  the  delinquent  tax  laws  prior 
to  the  Jonea-Munger  Act,  a county 
COSTS  OF  SALE  FOR  DELINQUENT  court  is  not  authorized  to  pay  for 
TAXES:  the  costs  of  publication  of  lands 

sold  for  delinquent  taxes. 

December  16,  1938 


Mr.  Edw.  T.  Evers ole 
Prosecuting  Attomey 
Jefferson  County 
Festus,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  upon 
the  following  letter: 

"The  Jefferson  County  Republican,  a 
nev/spaper  published  at  DeSoto,  has 
presented  a demand  to  the  County' 

Co\n*t  of  Jefferson  County  in  the 
total  amount  of  some  three  hundred 
and  fifty  dollars  ($350.00) • 

"This  claim  is  baaed  upon  service 
by  publication  in  taxes  brought  at 
the  direction  of  the  County  Collector 
Jefferson  County  under  the  old  law 
prior  to  the  Jones-Munger  Act. 

"It  seems  that  after  these  suits 
were  brought  and  the  publications 
made  for  service  in  some  instances 
the  taxes  were  paid  before  sale  and 
in  collecting  the  taxes  the  Collector 
and  his  attorney  failed  to  collect 
the  cost  of  publication,  in  other 
instances  defendants  died  and  it  was 
necessary  for  new  publication,  and 
still  other  instances  other  heirs  were 
discovered  requiring  a new  publication 
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and  in  the  meantime  the  Jones- Munger 
Act  was  past  and  practically  nullified 
the  full  effect  of  the  original  orders 
and  the  suits  were  newer  pressed  for 
judgment*  In  all  cases  the  taxes 
Involved  In  the  original  suit  have  been 
adjusted  to  the  satisfaction  of  the 
Collector  and  County  Court  and  the 
records  are  all  clear  and  everyone 
seems  to  have  received  his  money  except 
the  newspaper  oariylng  the  publication* 

"I  would  appreciate  your  writing  me 
yo\ir  opinion  on  whether  or  not  the 
Coimty  Coxirt  has  the  legal  authority  to 
pay  this  demand*" 

Your  request  goes  to  the  question  of  the  authority 
of  the  coimty  court  to  pay  out  the  public  funds*  Such 
authority  must  be  found  In  the  statutes*  Prior  to  tdie 
enactment  of  the  Jones-.Vunger  Law  In  19^ , the  coimty 
collectors  advertised  lands  for  sale  for  delinquent  truces* 
The  statute  idilch  fixed  the  fees  and  compensation  for 
such  services  and  publication  daarges  was  Section  9969^ 

R*  S*  Ml 8 sourly  1929.  This  section  provides  as  follows: 

"Fees  ahall  be  allowed  for  services 
rendered  under  the  provisions  of  this 
article  as  follows:  To  the  collector ^ 
except  In  such  cities,  four  per  cent, 
on  all  sums  collected;  in  sudh  cities 
two  per  cent,  on  all  sums  collected- 
such  per  cent,  to  be  taxed  as  costs 
and  collected  from  the  party  redeeming* 

To  the  county  clerk,  for  making  the 
*baok  tax  book,*  twenty-five  cents  per 
tract,  to  be  taxed  as  costs  and  collect- 
ed from  the  party  redeeming  such  tract* 

To  the  circuit  clerk,  justice  of  the 
peace,  sheriff  and  printer,  such  fees 
as  are  allowed  by  law  for  like  services 
In  civil  cases,  which  shall  be  taxed 
as  costs  In  the  case:  Provided*  that 
in  no  case  ahall  the  staie  * county  or 
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city  ba  liable  for  any  au^  costa. 
nor  sEall  fclie  county  court  or  stata 
auditor  alTow  any  ^alm  for  any 
coats  Incur  rad  tha  pTOyisToM  of 

tMa  article.  **  (^P^aals  oursj 

Thla  section  was  repealed  by  the  Jones^Mungar  Act, 
yat  the  provisions  of  the  section  apply  to  all  publications 
made  prior  to  the  Jones-Mungar  Law. 

We  find  that  the  Kansas  City  Covirt  of  Appeals  In 
the  case  of  Pollard  v.  Atwood^  79  Mo.  App. , 193.  197,  dis- 
cussed the  provisions  of  similar  statutes  In  relation  to 
the  liability  of  the  stats,  county  and  city  for  payment 
of  costs  which  may  have  accrued  in  connection  with  the 
sale  of  delinquent  lands,  and  in  that  case  at  l.c.  197, 
the  court  saidi 

"Section  7626  provides,  that  in  suits 
for  delinquent  personal  taxes,  in  no 
case  shall  the  state,  county,  city  or 
collector  ba  liable  for  any  costs, 
nor  shall  any  ba  taxed  against  them, 
or  any  of  them,  and  the  same  provision 
is  contained  in  the  Acts  of  1896,  page 
245. 

"Wa  find  the  same  provision  also  in 
regard  to  taxes  on  real  estRta.  Revised 
Statutes,  section  7688,  and  also  to  the 
oollecticm  of  delinquent  taxes  in  the 
cities  and  towns  or^^anisad  \indar  special 
charters.  Acts  1897,  p.  213. 

"Hence  It  is  plain  that  no  costs  in  any 
tax  suit  could  ba  taxed  against  a city 
or  town,  and  therefore  the  judgments  for 
costs  entered  against  the  city  of  Ferguson 
are  nugatory  and  absolutely  void,  being 
idiolly  prohibited  by  our  statutes." 

It  is  quite  evident  from  the  provisions  of  this 
statute  and  the  case  cited  above  that  the  county  court 
has  no  authority  to  pay  the  publisher  for  publication  of 
delinquent  lands  for  sale. 
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In  1935  the  lamnakers  provided  that  the  publication 
chargee  shall  be  paid  by  the  county  and  then  when  the 
lands  are  finally  sold  that  such  charges  shall  be  taxed 
as  costs  and  refunded  to  the  ooimty,  but  that  act  would 
not  apply  to  publications  shlch  were  made  prior  to  1935. 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  the  county 
court  is  not  authorised  to  i>ay  puUication  costa  for 
sale  of  lands  sold  for  delinquent  taxes  pxd.or  to  the 
passage  of  the  Jones-Munger  Act  and  as  amended  in  1935. 

Respectfully  submitted 


tY;:e  w.  burton 

Assistant  Attorney  General 


APPROViJ)i 


J.  T.'TmSB 

(Acting)  Attorney  General 


TWBtDA 


SCHOOLS:  '.1)  Annual  school  meeting  vinder  Section  9285,  :>• 

1929,  may  be  extended  until  six  o'clock  on  the  day  of 
the  election  to  enable  all  patrons  of  district  to ^ 
participate  therein;  (2)  Under  Section  9289,  R.  1929 
no  member  of  the  board  shall  receive  any  compensation 
for  performing  duties  of  a director. 


December  29,  1938 


J 


Honorable  T,  x^versole 

i'rosecutlng  j»ttorney 
Jefferson  County 
i*'e  stus , i»li  ssouri 


i>*ear  *>lr: 


iliis  Department  is  in  receipt  of  your  letter 
of  Deceinber  24th  wherein  you  request  an  opinion  Involving 
two  questions. 


I. 

Yoia*  first  question  is  as  follows: 

"w*ectlon  9283  of  the  i>il ssouri 
ochool  Laws  says  in  part,  'the 
annual  meeting  of  each  school 
district  shall  be  held  on  the 
first  Tuesday  in  ^'^prll  of  each 
year  at  the  district  school  house 
commencing  at  two  o'clock  i.  • L.' 

"i^  gooc  many  of  the  school  patrons 
of  many  of  the  school  districts 
in  the  Aorth  part  of  our  County 
work  in  St.  Louis  and  in  several 
instances  the  annual  meeting  and 
special  meetings  have  been  held 
open  until  six  o'clock  to  enable 
those  residents  who  work  in  >jt« 
Louis  to  return  home  in  time  to 
vote.  The  law  does  not  clearly 
state  whether  or  not  this  can.be 
done.  We  would  like  to  have  your 
opinion  on  this  matter.” 
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..0  are  also  In  receipt  of  a request  by  the 
Clerk  of  bowles  School  Llstrlct  In  your  ^ounty.  Involving 
tlie  same  matter,  vre  assume  this  Is  the  school  district 
which  you  have  In  mind, 

action  9283,  H,  S.  Uo,  1929,  Is  as  follows: 

"•>•110  annixal  meeting  of  each  school 
district  shall  be  held  on  the  first 
Tuesday  In  ^prll  of  each  year,  at 
the  district  schoolhouse,  commencing 
at  2 o'clock  p,  m.  If  no  schoolhouse 
Is  located  within  the  district,  the 
place  of  meeting  shall  be  designated 
by  notices,  posted  In  five  public 
places  within  the  district  fifteen 
, days  previous  to  such  annual  meeting, 

or  by  notice  for  same  length  of  time 
In  all  the  newspapers  published  In 
the  district,  giving  the  time,  place 
and  pxirposes  of  such  meeting," 

•Lhe  statute  referring  to  a speolal  meeting  states 
that  the  same  shall  be  conducted  In  the  same  manner  as  the 
annual  meeting.  Hence,  the  time  the  meeting  Is  to  begin  Is 
at  two  o'clock,  but  the  statute  does  not  state  how  long  the 
school  meeting  shall  last, 

ilie  usual  manner  of  conducting  the  anntial  school 
meeting  In  a common  school  district  Is  for  the  patrons  of 
the  district  to  meet  at  two  o'clock  and  transact  the  business 
of  the  district  In  accordance  with  Section  9284,  K,  uo, 
1929,  and  as  soon  as  the  same  Is  transacted  to  adjourn. 
However,  noting  the  facts  contained  In  your  letter  and  In 
the  request  made  by  i<jr,  kurphy.  Clerk  of  the  District,  we 
note  a possible  Injustice  and  unfairness  in  a meeting  If  It 
would  preclude  maiw  of  the  natrons  of  the  district  from 
expressing  their  cnolce  of  urectora,  taxation  and  other 
matters  as  set  forth  In  Section  9284,  supra. 

If  the  patrons  desire  the  meeting  to  be  held  and 
voting  to  continue  lantll  six  o'clock  In  the  evening,  we 
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think  the  first  requisite  would  be  for  the  notice  to  con- 
tain such  a statement.  As  a matter  of  right  ewrj  patron 
or  woter  of  a district  should  hawe  an  opportunity  to  express 
his  will  on  all  questions  arising  In  the  district  ai^  tl^o 
courts  of  our  states  have  decided  that  the  electl(»x  laws 
gowernlng  schools  should  be  liberally,  rather  tlian  strictly, 
construed.  In  fact,  all  statutes  relating  to  school  laws 
should  be  construed  to  the  beneficent  end  of  fhcllltatlng 
education  of  the  children  residing  therein,  as  was  said  In 
the  case  of  State  t.  McKown,  290  s,  w.  123,  1.  c.  129: 

"'ihe  object  and  purpose  of  the 
organisation  of  this  district  was 
beneficent.  In  that  It  afforded 
added  facilities  for  the  education 
of  the  children  residing  therein. 

\.e  have  uniformly  held  that  statutes 
In  regard  to  the  public  school  system, 
having  to  do  with  the  creation  and  the 
conduct  of  the  business  of  country 
districts  should  be  liberally  con- 
strued to  effect  the  purpose  for  which 
they  were  enacted,  rormed  and  con- 
ducted as  they  are  by  ordinary  cltlsens, 
not  learned  In  the  law,  any  other 
construction  would  tend  to  defeat  the 
pturpose,  and  lessen  the  educational 
advantages,  of  such  districts,  -^tats 
ex  Inf.  V.  Bird,  295  ho. >344,  244  3.  W. 
loc.  clt.  940;  State  ex  Inf.  v.  Jones, 

266  Mo.  191,  loe.  clt.  201,  181  S.  W. 

50;  State  ex  Inf.  v.  Gill,  190  Mo.  79, 

88  S.  W.  628;  State  ex  rel.  v.  Foxworthy, 

301  Mo.  576,  256  Sv  W.  loc.  clt.  468." 

We  are  of  the  opinion  that  even  though  the  law  does 
not  state  the  duration  of  the  azmual  school  meeting  under 
Section  9283,  such  meeting  can  be  extended  until  six  o'clock 
on  the  day  of  the  election  so  as  to  enable  all  patrons  of  the 
district  to  participate  therein.  In  the  absence  of  fraud  or 
other  Illegal  procedure. 
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II. 

Your  second  question  is  as  follows! 

"nre  directors  of  a common  school 
district  allowed  to  pay  themselves 
for  expenses  incurred  while  looking 
after  their  particular  school's 
business.  In  several  instances  it 
has  been  necessary  for  directors  to 
travel  quite  a bit  in  the  interest 
of  their  school  but  we  are  not  sure 
whether  or  not  they  can  legally  pay 
themselves  for  this  expense,” 

It  appears  that  the  office  of  school  director, 
even  though  such  a director  has  been  classified  as  a piiblic 
officer  by  the  courts,  serves  firom  a sense  of  duty  and  a 
desire  to  be  of  sex*vice  to  his  community,  rather  than  for 
compensation,  Section  9289,  R,  o.  Mo,  1929,  seems  to  be 
specific  in  its  terms,  said  section  being  as  follows! 

”The  directors  shall  meet  within  four 
days  after  the  annual  meeting,  at  some 
place  within  the  district,  and  organize 
by  electing  one  of  their  niimber  presi* 
dent{qand  the  board  shall,  on  or  before 
the  fifteenth  day  of  July,  select  a 
clerk,  who  shall  enter  upon  his  duties 
on  the  fifteenth  day  of  July,  but  no 
ccmipensatlon  shall  be  allowed  such  clerk 
until  all  reports  required  by  law  and 
by  the  board  have  been  duly  made  and 
filed,  a majority  of  the  board  shall 
constitute  a quorvim  for  the  transaction 
of  business:  provided,  each  member 
shall  have  due  notice  of  the  time,  place 
and  pxirpose  of  such  meeting;  and  in 
case  of  the  absence  of  the  clerk,  one 
of  the  directors  may  act  temporarily 
in  his  place,  ihe  clerk  shall  keep  a 
correct  recoird  of  the  proceedings  of 
all  the  meetings  of  the  board, . No 
meiBber  of  the  board  shall  receive  any 
compensation  for  performing  the  duties 
of  a director, ” 
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Therefore,  it  would  appear  by  the  above  section 
that  a meiober  of  a school  board  la  not  entitled  to  any 
compensation  In  any  maimer  for  performing  the  duties  as 
a m«nber  the  board  of  a school  district. 


Hespectfully  submitted 


OLLIVKH  W.  NOLai 

missis tant  Attomey-C^neral 


Al-'i-ROViiD* 


TTsrmuM — 

(acting)  Attoz*ney-(ieneral 


OvUiiiO 


BAl^KiS  & BACKING:  ) Coart  orders  in  sales  of  real  estate  of 
LIwUIDaTlOI^sr  ) banks  In  liquidation,  need  not  be  recorded 

in  counties  where  liquidation  is  being  had. 


June  21,  1938 


J.  k.  Felklns 

Circxilt  Clerk  Recorder  of  Deeds 
Taney  County 
Forsyth,  Missouri 


Dear  Dir: 


This  is  to  acknowledge  your  letter  of  June  18th, 
in  which  you  request  the  opinion  of  this  Dejpartxoent.  Yo\ir 
letter  is  as  follows: 

"1  wish  to  ask  a little  informa- 
tion for  the  benefit  of  this  office 
and  it  relates  to  a matter  of  this 
nature  as  to  who  would  be  liable  or 
if  any  one  would  be  as  to  recording 
the  following  named  instrvunents. 

"lliere  is  on  file  in  this  office 
about  50  or  more  instruments  which 
have  not  been  recorded  and  which  has 
to  do  with  the  sale .of  real  estate 
in  the  liquidation  of  two  banks  in 
this  County.  'Ihe  Deputy  i'inance 
Commissioner  has  in  the  last  Five 
years  filed  in  this  office  a petition 
and  Court  Order  in  the  sale  of  real 
estate  in  the  liquidation  of  these 
two  banks  and  they  deal  with  real 
estate  in  this  County  and  they  have 
not  been  placed  of  record  and  differ- 
ent ^^ttorneys  and  Abstracters  con- 
tend that  should  be  made  a matter 
of  record  to  connect  the  chain  of 
title  on  these  particular  pieces  of 
real  estate. 
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"The  Finance  Department  say  that 
they  do  not  care  If  they  are  recorded 
or  not  and  do  not  want  to  pay  for  same 
out  of  the  proceeds  collected  in 
liquidatixig  the  real  estate  in 
question  and  what  this  office  desires 
to  know  if  it  would  be  allowed  or 
lawful  to  have  this  recording  done 
and  present  a bill  for  same  to  the 
Finance  Deputy  for  payment  under  an 
Oi^er  signed  by  the  Circuit  Judge*" 

V.e  have  previously  written  an  opinion  on  substantially 
the  same  question  asked  in  your  letter. 

For  answer  to  your  question  we  refer  you  to  Section 
5330*  R*  S,  Mo*  1929*  which  provides  in  part  as  follows: 

"The  commissioner  is  authorized*  upon 
takln£  possession  of  the  property  and 
business  of  such  cori>oratlon  or  pri- 
vate banker*  to  liquidate  the  affairs 
thereof  « « « «*  He  may*  upon  an  order 
of  the  clrcxiit  co\art  or  judge  thereof 
in  vacation  * « * * sell  or  othexn»lse 
dispose  of  all  or  any  of  the  real  and 
personal  property  of  such  corporation 
or  banker.  In  case  any  of  the  real 
propwty  so  sold  is  located  in  a county 
or  city  otoer  thyi  the  county  or  o Ity 
in  whichThe  application  to  liie  court 
or  jvidge  thereof  in  vacation  for  leave 
to  sell  the  same  is  made*  the  commission- 
er shall  cause  a certified  copy  of  such 
order  and  the~~applicaiion  therefor  to 
be  flle<i  in  fehieof^fice  ot  the  recorder 
of  the  county  or  clby’~ in  which  such 
real  property  is  located* * (Underscoring 
ours.; 

'•<0  interpret  this  to  mean  that  if  the  real  estate 
is  located  in  a county  outside  of  the  county  where  the  liqui- 
dation is  being  had  that  in  that  event  it  is  the  duty  of  the 
Commissioner  of  i^lnance  to  file  a certified  copy  of  said 
oxder  and  the  application  therefor  In  the  office  of  the 
recorder  of  the  county  or  city  where  such  real  property  is 
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located.  However,  if  the  real  estate  is  located  in 
the  county  ..here  the  liquidation  is  being  had  there  is 
no  duty  on  the  comroissioner  to  file  the  certified  copies 
of  the  order  and  apiylicatlon  in  that  county.  If  the 
certified  copies  of  the  petition  and  order  are  filed 
in  the  county  outside  the  oounty  where  the  liquidation 
is  being  had,  we  think  it  is  the  duty  of  the  commissioner 
to  pay  the  filing  expenses.  However,  if  the  purchaser 
of  real  estate,  sold  by  the  special  deputy,  desires  to 
have  a certified  copy  of  the  application  and  order  of 
sale  filed  and  recorded  in  the  office  of  the  recorder 
of  deeds,  of  the  county  where  the  liquidation  is  being 
had,  he  may  do  so  but  there  is  no  obligation  on  the 
commissioner  to  pay  such  expenses. 

It  is,  therefore,  our  opinion  that  the  Commis- 
sioner of  Jf'inance  should  file  a certified  copy  of  the 
order  and  the  application  in  the  county  where  the  real 
estate  to  be  sold  is  located  if  same  is  outside  the 
county  where  the  liquidation  is  being  had,  and  it  is  his 
duty  to  pay  filing  fees  therefor,  and  if  the  real 
property  is  within  the  oounty  or  city  wherein  the  llq\il- 
dation  is  being  had  there  is  no  obligation  on  the  Commis- 
sioner of  I'inanoe  to  have  same  filed  and  pay  the  fees 
therefor. 


Very  truly  yours 


COVKLL  R.  Hr.WITT 
Assistant  Attorney- General 


APFROVLLx 


J.  TAYLOR 

(Acting)  Attorney-General 


CRHxKG 


SCHOOLS  AND  WARRANTS:  School  warrants  may  he  Issued  up  to 

the  amoimt  of  the  anticipated  revenue 
for  the  year  In  which  such  warremt  Is 
Issued  and  not  In  excess  thereof. 


September  6,  19S8 


Kr.  Oeorge  V.  /arris 
Attorney  at  Law 
40£  I/:iner8  Bank  Bldg., 
Joplin,  Missouri 


Dear  Sir: 


This  Is  In  reply  to  yours  of  August  29,  1938, 
reciuestlng  an  official  opinion  tTOis  this  department,  which 
is  as  follows: 

"The  Ce-itral  City  School  District, 

Jasper  County,  llssourl,  has  a property 
valuation  of  over  4:200, 000. 00  and  no  In- 
debtedness \vhatever  except  a #5,000.00 
bonu  issue,  which  outstanding  bond,  how- 
ever, doesn't  enter  into  this  matter. 

"It  is  necessary  for  said  school  district 
to  condemn  about  three  acres  of  land  for 
an  athletic  field,  and  the  prellrlnary 
expenses  of  abstracting,  surveying  and 
attorney  fees  will  run  in  the  neighborhood 
of  ifAOQ.OO.  In  this  county  there  is  hardly 
anyone  who  pays  his  taxes  before  the  latter 
part  of  December,  so  that  there  is  no  money 
in  the  treasury  before  the  15th  of  January 
to  pay  the  school  indebtedness.  The  school 
district  desires  to  issue  ’varrants  payable 
the  1st  day  of  Febiniery  1939  for  these  ex- 
penses, and  this  would  be  well  within  the 
amount  of • revenue  for  the  year;  that  is, 
these  varrants  together  v.dth  all  other  ex- 
penses of  maintaining  the  school  would  not 
exceed  the  amount  of  revenue  for  the  fiscal 
year. 
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"This  being  a country  district,  the 
board  obtains  the  advice  of  the  County 
Treasurer  that  it  cannot  issue  a school 
warrant  payable  at  a future  date,  I can- 
not find  anything  in  the  statute  which 
would  prohibit  issuing  these  warrants  for 
this  purpose,  payable  when  the  revenue 
comes  in,  and  I believe  your  office  has 
given  an  opinion  to  this  effect.  However, 
to  set  the  matter  at  rest  I should  like 
your  opinion  in  this  matter  as  the  Board 
desires  to  get  this  steirted  before  the 
school  year  commences.** 

School  boards  are  limited  in  their  powers  in  regard 
to  spending  school  moneys  by  Section  12,  Article  I,  of  the 
Constitution  of  Missouri,  which  provides  in  part  as  follows: 


"No  county,  city,  to.vn,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be  al- 
lowed to  become  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  provided 
for  such  year,  without  the  consent  of  two- 
thirds  of  the  voters  thereof  voting  on 
such  proposition,  at  an  election  to  be  held 
for  that  purpose;  nor  in  cases  requiring 
such  assent  shall  any  Indebtedness  be  al- 
lowed to  be  incurred  to  an  amount  including 
existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  ascer- 
tained by  the  assessment  next  before  the  last 
assessment  for  State  and  county  purposes, 
previous  to  the  incurring  of  such  indebted- 
ness, except  that  cities  having  a popula- 
tion of  seventy-five  thousand  Inhabiteuats 
or  more  may,  with  the  assent  of  two-thirds 
of  the  voters  thereof  voting  on  such  proposi- 
tion at  an  election  to  be  held  for  that  pur- 
pose, incur  an  Indebtedness  not  exceeding  ten  per 
centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  assessment  next 
before  the  last  assessment  for  State  and  county 
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purposes  prsTlous  to  the  incurring  of 
such  indebtedness;  such  proposition  may 
be  submitted  at  any  election,  general  or 
special;  ♦♦♦,*« 

Section  9233,  H.  S.  ko.  1929,  provides  in  part 
as  follows : 


"♦  ♦ ♦ Ho  county  or  township  treasurer 
shall  honor  any  warrant  ajainst  any 
school  district  that  is  in  excess  of  the 
income  and  revenue  of  such  school  dis- 
trict for  the  school  year  beginning  on 
the  first  day  of  July  and  ending  on  the 
thirtieth  day  of  Juno  following;  ♦ * 

By  this  section  the  school  year  is  fixed  at  July  Ist 
to  June  30th  following,  a,nd  it  is  for  this  period  that  the 
board  of  directors  shall  anticipate  the  revenues  for  the 
period  it  may  issue  warrants. 

The  office  of  a school  director  is  created  by  statute 
and  he  must  look  to  the  statute  for  his  authority.  In  the 
case  of  Consolidated  ochool  District  No.  6 v.  Shawhan,  273 
S.  W.  1.  c.  184,  the  court  said: 

’’Plaintiff  district  is  a corporation 
created  by  statute;  its  board  of  directors 
is  what  the  statute  makes  it,  having  only 
such  powers  and  functions  as  are  expressly 
delegated  to  it.” 

Jection  9333,  R.  S.  ko.  1929,  provides  in  part  as 

follows : 


”The  board  of  education  of  any  town, 
city  or  consolidated  school  district 
shall,  except  as  herein  provided,  per- 
form the  same  duties  and  be  subject  to 
the  same  restrictions  and  liabilities 
as  the  boards  of  other  school  districts 
acting  under  the  general  school  laws  of 
the  state: 
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Section  9311,  R.  S.  Mo.  1929,  proTldes  In  part  as 

follows: 


"Upon  the  order  of  the  board  of  directors, 

It  shall  be  the  duty  of  the  district  cleric 
to  draw  warrants  on  the  county  treasurer 
In  favor  of  any  party  to  whom  the  district 
has  become  legally  Indebted,  either  for 
services  as  teacher,  for  material  purchased 
for  the  use  of  the  school,  or  material  or 
labor  In  the  erection  of  a schoolhouse  for 
said  district— the  said  warrant  to  be  paid 
out  of  any  moneys  In  the  appropriate  funds 
In  the  hands  of  the  said  treasurer  and  be- 
longing to  the  district.  ♦ ♦ ♦" 

Section  9312,  R.  S.  Vo.  1929,  provides  In  part  as 
follows: 


"The  warrants  thus  drawn  shall  be  In  the 
following  form,  and  shall  bo  signed  by  the 
president  of  the  board  and  ootinterslgned  by 
the  district  olerk: 

TiiACKSRS*  FUMD. 

; No. 

Treasurer  of  county.  Missouri: 

^^7  to  . or  order,  for  services 

as  teacher  'in  district  No. 
dollars,  out  of  any  funds  in  your  hands  for 
the  payment  of  teachers*  wages  belonging  to 
said  district. 

Done  by  order  of  the  board,  this  day 
of , 19 . 

president.  clerk. 

4c 

No  treasurer  shall  honor  any  warrant  unless 
It  be  in  the  proper  form  and  upon  the  ap- 
propriate fund;  and  each  and  every  warrcnt 
shall  be  paid  from  Its  appropriate  fund,  and 
no  partial  payment  shall  be  made  upon  any 
school  warrant,  nor  shall  any  Interest  be 
paid  upon  any  such  warrant; 
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By  this  section  it  is  eTident  that  the  Legislature 
has  not  intended  that  a board  of  directors  would  be  authorized 
to  issue  a warrant  postdated,  nor  that  a school  warrant  could 
be  protested* 

In  the  case  of  Jacquenin  k iihenker  y.  Andrews,  40 
y.o,  App.  1.  c.  510,  the  court  in  discussing  the  Issuance 
of  school  warrants  when  there  was  no  money  in  the  fund  but 
where  the  money  was  expected  to  come  In  that  year,  the  court 
said: 


"We  talce  it,  that,  while  the  boeurd  of 
directors  were,  by  the  implication  of 
the  statute,  prohibited  from  drawing 
said  warrant  on  the  treasury,  unless 
there  w s money  on  hand  of  that  fund,  out 
of  which  it  could  be  paid,  still  this 
prohibition  must  not  be  construed  so  as 
to  preclude  the  directors  from  anticipating 
this  fund,  if  the  amount  of  their  warrant 
could  subsequently  be  paid  out  of  any  money 
coming  into  the  county  treasury  for  that 
school  year,  from  either  or  all  of  the  three 
sources  from  which  that  fund,  by  law,  is 
deriTsd* 

"The  proTisions  of  the  school  law  must  be 
construed  liberally  so  as  to  glYS  them  a 
practical  effect.  It  might  have  been  that 
the  collection  of  the  amount  of  the  estimate 
of  the  annual  meeting,  for  carrying  on  the 
school  for  that  year,  was  delayed  for  some 
reason  or  that  the  income  into  the  teachers' 
fund  from  the  state  or  county  may  heTS  been 
delayed,  by  reason  of  the  default  or  mis- 
carriage of  some  officer  intrusted  by  law 
with  the  collection  or  disbursement  of  this 
fund,  and  thus  it  nay  haye  been  prsTented 
from  reaching  tne  county  treasury  at  the 
proper  time*  We  cannot  thixik  a warrant 
drawn  upon  the  county  treasury,  under  such 
circumstances  when  there  was  no  fund  then 
on  hand  to  pay  it,  would  hardly  be  deemed 
Illegal  or  unauthorized." 


Jr 
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And  in  the  case  of  Claris  County  y.  Hackmann,  260 
lao.  686,  the  court  in  discussing  what  constituted  a ralid 
warrant,  said,  1.  o.  696: 

"The  county  authorities  know  from 
the  assessed  values  and  the  tax  rates 
Just  what  revenue  should  come  in  for 
the  year.  They  often  issue  warrants 
up  to  the  very  limit  of  the  anticipated 
revenue,  and  these  warrants  we  have  held 
to  be  valid  obligations  of  the  county. 

This,  on  the  theory  that  the  'arrants 
represent  valid  contracts  made  during  the 
year.  By  valid  contracts  wo  mean  con- 
tracts within  the  anticipated  revenue  of 
the  year." 

And  at  1.  c.  698,  the  court  further  said: 

"So,  too,  y;hen  this  court  has  said  (and 
rightfully  so)  that  the  purpose  of  Sec-  * 

tions  11  and  12  of  Article  X of  the 
Constitution  was  to  place  the  business 
of  the  counties  upon  a cash  basis,  we 
did  not  mean  that  debts  contracted  within 
the  anticipated  revenues  of  the  year  were 
invalid  because  the  collected  revenues 
were  insufficient  to  meet  all  of  such 
debts.  Nor  did  we  mean  by  such  expression 
that  warrants  issued  for  such  debts  were 
invalid  because  all  of  them  could  not  be 
paid  out  of  the  revenue  actually  collected. 

Nor  did  we  mean  that  each  debt  should  be 
met  with  cash,  but  we  did  mean  that  during 
the  fiscal  year  the  cash  would  be  available 
to  meet  the  debt  If  the  anticipated  revenue 
was  collected  and  rightfully  disbursed." 

In  the  case  of  State  ex  rel.v.  Johnson,  162  No.  1.  c. 

629,  the  court  said: 

"It  was  ruled  in  Book  v.  iSarl,  87  No, 

246,  that  ’the  evident  purpose  of  the 
framers  of  the  Constitution  and  the  people 
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who  adopted  It  was  to  abolish  In  the 
administration  of  county  and  nunlolpal 
gOTemment,  the  credit  system,  and  es- 
tablish the  cash  systen  by  limiting  the 
amount  of  tax  which  might  bo  Imposed 
by  a county  for  county  purposes,  and 
limiting  the  expenditures  In  any  glyen 
year  to  the  amount  of  rerenue  which  such 
tax  would  bring  Into  the  treasury  for 
that  year. * But  It  was  at  the  same  time 
said:  *Under  this  section  the  county 

court  might  anticipate  the  rerenue  col- 
lected, and  to  be  collected,  for  any 
giren  year,  and  contract  debts  for  ordinary 
current  expenses,  which  vrould  be  binding 
on  the  county  to  the  extent  of  the  rerenue 
prorlded  for  that  year,  but  not  In  excess 
of  It.* 

'*It  was  then  anticipated  that,  though  the 
county  court  might  not  Issue  warrants  In 
excess  of  the  lery  for  a year's  current 
expenses,  and  that  a creditor  might  rely 
upon  the  fact  that  his  contract  was  within 
the  amount  of  rerenue  lerled  and  prorlded, 
and  trust  to  the  oower  of  the  State  to 
enforce  Its  taxes,  still  It  might  happen 
from  some  unforeseen  cause  enough  of  the 
estimated  amount  of  rerenue  might  not  be 
collected  to  pey  ell  the  warrants  drawn 
against  It  In  anticipation.  Under  such 
circumstances  It  has  nerer  been  ruled  that 
such  a creditor's  warrant  was  absolutely 
rold  and  extinguished  by  the  non-payment  In 
the  year  In  which  it  was  drawn.  On  the 
contrary,  this  court  has  often  said  In  no 
uncertain  terms  that  It  was  relld  and  pay- 
able out  of  any  surplus  rerenue  In  the 
hands  of  the  coxinty  treasurer  that  might 
arise  In  subsequent  years." 
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CONCLUSION 


From  the  foregoing;,  it  Is  the  opinion  of  this  de- 
partment that  a board  of  directors  of  a consolidated  school 
district  has  no  authority  to  issue  warrants  payable  at 
some  future  date,  that  is  postdated  warrants,  but  that 
such  warrants  must  be  issued  in  the  form  as  proTided  by  the 
statute  and  as  hereinbefore  set  out. 

We  are  further  of  the  opinion  that  the  fiscal  year 
for  a school  district  is  from  the  1st  of  July  to  the  30th 
of  June  next,  and  that  although  at  the  time  of  the  issuance 
of  a warrant  there  is  not  sufficient  funds  in  the  school 
treasury  to  pay  it,  yet  if  the  Indebtedness  for  which  the 
warrant  is  issued  is  within  the  anticipated  reyenue  for  the 
school  year,  then  such  warrant  is  yalid,  and  should  be  paid 
by  the  treasurer  out  of  funds  deriyed  from  the  reyenue  of 
that  year  v.'hen  it  is  collected. 


ilespectfully  submitted 


TTR2  Vr.  BUTTON 
Assistant  Attorney  General 


APPROVED: 


j:  ir'fmm 

(Acting)  Attorney  General 
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APPROPRIATIONS 
STATE  GANGER 
HOSPITALS 


State  Gancer  Gommlasion  (Mh  expend  funds  to 
establish  hospitalization  for  Gancer  patients 
prior  to  construction  of  State  Gancer  Hospltali, 


February  21,  1938. 


Dr,  Ellis  Fischel, 

Ghaiman,  State  Cancer  Gomlsion, 
400  Metropolitan  Bulldlnc, 

St,  Louis,  Missouri, 

Dear  Dr,  Fischel: 


Vve  hasten  to  acknowledt;e  yovir  request  for 
an  oplnioii  under  date  of  February  18th: 


"Poaaibly  before  this  reaches  you 
Colonel  Jameson  has  approached  you 
in  reference  to  an  opinion  on  the 
interpretation  of  Committee  Substi- 
tute for  Senate  Bill  No,  3,  The 
members  of  the  ^ancer  Gommission 
have  passed  a resolution  indicating 
the  willingness  of  the  '-iancer 
Commission  to  assvune  the  operation 
of  tlie  tumor  clinic  at  Pulton  and 
also  ttie  tiunor  clinic  at  St,  Joseph, 
now  being  operated  by  the  Eleemosy- 
nary Board,  as  soon  as  beds  are  made 
available  for  hospitalizing  patients. 

"As  you  know,  the  last  Legislatxire 
appropriated  $100,000,00  for  "Opera- 
tion", Tills  appropriation  was  cer- 
tainly Intended  for  the  care  of  in- 
digent cancer  patients  just  as  soon 
as  tlie  Cancer  Gommission  could  provide 
hospital  facilities.  Since  it  is 
obviously  impossible  to  erect  a State 
Gancer  Hospital  during  the  present 
biennium,  the 'Cancer  Commission  feels 
that  the  Intent  of  the  legislators 
could  best  be  carried  out  by  provid- 
ing such  hospitalization  in  the  tumor 
clinics  already  established  at  State 
Hospital  No,  1 and  State  Hospital  No, 
2,  However,  the  Gancer  Commission 
feels  it  cannot  go  further  in  the 
matter  without  a clear  statement  from 
your  office  tiiat  it  ixas  the  power  to 
do  so," 
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Senate  Bill  No,  3,  to  which  you  refer,  was 
passed  by  the  59th  General  Assembly  and  provided  for 
the  establishment  of  a State  Cancer  hospital  for  the 
treatment  of  cancer  and  allied  diseases,  (Laws  of 
Missouri,  1937,  page  495-500},  Section  15  of  said 
bill,  page  500,  provided  tlmt  the  General  Assembly 
shall  appropriate  such  sums  necessary  to  establish 
and  maintain  the  hospital,  thus: 

"Tiie  General  Assembly  shall  appro- 
priate out  of  tlie  State  Treasury 
such  sums  of  money  as  is  deemed 
necessary  to  establish  and  main- 
tain an  Institution  to  be  known 
as  the  Missouri  State  Cancer  Hos- 
pital, " 

The  General  Assoitibly  made  the  following  appro- 
priation for  the  establi8h}:.ent  and  maintenance  of  the 
hospital,  (Laws  of  Missouri,  1937,  Section  145-J,  page 
166: 


"There  is  hereby  appropriated  out 
of  the  State  Trearury,  chargeable 
to  the  general  revenue  iXind,  the 
sum  of  Six  hundred  Thousaxid  i^llars 
( v600, 000, 00 ) for  the  building^ 
equipment,  and  operation  for  one 
year  of  the  Cancer  hospital  for 
the  State  of  Missoviri  in  compliance 
with  the  provisions  df  cor-imlttee 
substitute  for  Senate  Bill  No,  3, 
as  follows: 

"For  construction  of 

Cancer  hospital Ij.400, 000,00 

For  equipment  of 

Cancer  hospital, 100,  000,  00 

For  operation  of  Cancer 
Hospital  for  one  year,,,  100,000,00 
Total V600,  OCiO,60" 

The  primary  rule  in  the  construction  of  statutes 
is  to  give  force  and  effect  to  the  lawmaker*  a intent, 
(Meyerlng  vs.  Killer,  51  S,  W,  (2nd)  65,  330  Mo,  885), 


I 
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It  Is  self  evident  tliat  tlie  legislature,  in 
appropriating  funds  for  the  ’’Operation"  of  the  hospi- 
tal, was  well  aware  of  the  fact  that  it  would  take 
sone  tine  to  determine  a proper  site  for  the  hospital, 
employ  the  necessary  arciiltect  to  design  the  building, 
and  enter  into  contracts  for  its  cons time ti on.  To  hold, 
that  the  leglslatvire  did  not  intend  any  part  or  all  of 
the  funds  appropriated  for  operation  of  the  hospital 
to  bo  spent  for  the  relief  of  those  \infortunato  people 
afflicted  with  cancer  and  allied  diseases,  until  such 
time  that  the  hospital  was  erectea,  would  be  to  oast 
an  unwarranted  sliadow  on  the  high  liunani tarian  purposes 
which  it  displayed  by  the  very  creation  of  the  Act, 

In  the  case  of  Bowers  vs,  Lissouri  kutvial 
Association,  62  3.  W,  (2nd)  (Lo. ) 1058,  1,  c,  1063,  the 
court  said: 


"Laws  are  passed  in  a spirit  of 
justice  and  for  the  public  welfare 
and  should  be  so  interpreted  if 
possible  as  to  further  those  ends 
and  avoid  giving  them  an  unreason- 
able effect," 

And  in  the  case  of  hawkins  vs.  Smith,  147 
S,  Vi,  1042,  1,  c,  1045,  242  Mo,  688,  the  court,  in  hold- 
ing that  in  the  construction  of  a statute  it  will  not 
convict  the  legislat\Are  of  doing  a useless  and  unreason- 
able thing  unless  there  is  no  otlier  reasonable  construc- 
tion possible,  saidx 

"It  is  consequently  necessary  to 
hold  the  rli-lit  of  action  given  to 
be  transmissible  in  case  of  death, 
or  we  must  convict  the  Legislature 
of  doing  a useless  and  reasonless 
thing  in  appending  section  4 to 
the  act  of  1907,  This  kind  of  a 
construction  is  not  put  upon 
statutory  provisions  unless  there 
is  no  other  reasonable  construction 
possible,  Strottman  v.  Railroad, 

211  ko.  1,  c,  251,  252,  109  S,  W, 

769," 

The  only  reasonable  construction  that  can  be 
advanceu,  is  that  the  legislature  intended  the  commission 
to  begin  immediately  upon  the  Act  taking  effect,  and  to 
seek  every  means  possible  to  provide  hospital  facilities  for 
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the  care  of  those  afflicted,  until  such  time  as  a perma- 
nent hospital  can  bo  established  for  their  care. 

From  the  foregoing  we  are  of  the  opinion  tliat  the 
State  Cancer  Ccnnmlsslon  mtijf.  establish  hospitalization  for 
the  care  of  Indigent  cancer  patients  In  the  tumor  clinics 
already  established,  at  State  Hospitals  Nos,  1 and  2 and 
spend  such  fluids  as  are  necessary  out  of  the  amount  appro- 
priated by  the  legislature  under  "Operation", 

Respectfully  submitted. 


K;AX  WASSERkM, 

Assistant  Attorney  General, 


APPROVED: 


J.  E.  ta:^'lor, 

(Acting)  Attorney-General, 
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be  elected  to  the  council  of  a a-tat«  of  a third  class, 
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Dr.  M,  S.  Slaughter, 
Mayor-eleot, 

\Vebb  City,  Miasouri, 

Dear  Sir: 


Under  date  of  April  9,  1938  Woodson  Oldham,  an 
Attorney  at  Law  of  your  city  requested  that  we  furnish 
you  an  official  opinion  upon  the  following  state  of  facts: 


”Dr,  U,  S.  Slaughter,  Uayox*>eleot,  of 
Webb  City,  kiasouri,  has  requested 
that  I obtain  the  opinion  of  the  at- 
torney-general's office  oonoemlng  the 
right  of  a young  man,  less  than  twenty- 
five  years  of  age,  to  serve  as  a coun- 
cilman of  a city  of  third  class.  At 
the  guneral  city  election,  held  on  April 
5th,  a young  man  about  twenty-two  years 
of  age  was  elected  to  the  council  from 
one  of  the  wards  of  Webb  City,  and  his 
right  to  serve  as  such  cotmollman  has 
been  questioned. 


The  city  council  passed  an  ordinance  re- 
ducing the  age  of  oounoilmtfi  to  twenty- 
one,  and  the  right  of  the  council  so  to 
reduce  the  age  lisiit  of  councilman,  has 
been  questioned  in  the  face  of  Section 
6736,  R,  S,  Mo,  1989." 


We  invite  yo\ir  attention  to  applicable  statutes’ 
which  govern  the  question  presented  by  Mr,  Oldham*  s re- 
quest. 


Section  7289  of  R.  S.  Mo.  1929,  relating  to 
mimiclpalities  enacting  ordinances  in  conformity  with  the 
state  laws,  reads  as  follows: 
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"Any  municipal  corporation  in  thia 
state,  whether  under  general  or  spec- 
ial charter,  and  having  authority  to  ■ 
pass  orainances  regulating  subjects, 
natters  and  things  upon  which  there 
is  a general  law  oi  the  state,  unless 
otherwise  prescribed  or  authorised  by 
some  special  provision  of  its  charter, 
shall  confine  and  restrict  its  Juris- 
diction and  the  passage  of  its  or- 
dinances to  and  in  conformity  with 
the  state  law  upon  the  sane  subject," 

In  the  case  of  City  of  Richland  vs.  Null,  185 
S,  W,  250-51,  the  appellate  court,  in  discussing  the  powers 
granted  to  a city,  saidt 

"We  would  not  adhere  to  the  rules 
insisted  upon  by  the  defendant. 

That  plaintiff  city  can  exercise 
only  such  powers  as  are  granted  in 
express  words  or  those  necessarily 
incidmit  to,  or  implied  in  the 
powers  expressly  granted;  « « « ," 

Obvloiisly  Section  7289  limits  municipalities  to 
the  passage  of  ordinances  regulating  subjects,  matters  and 
things  upon  which  there  is  a general  law  of  this  state  to 
and  in  oonfomity  with  such  general  laws.  Section  6736  of 
li,  S,  Mo,  1929,  relating  to  the  qualifications  of  council- 
man, reads,  in  part,  as  follows t 

"Mo  person  shall  be  a covinoilman 
unless  he  be  at  least  twenty-five 
years  of  age,  a citisen  of  the 
United  States,  and  an  inhabitant 
of  the  city  for  one  year  next  pre- 
ceding his  election,  and  a resident 
of  the  ward  from  which  he  is  elect- 
ed six  months  next  preceding  his 
election, " 

The  above  section  clearly  contemplates  that  no 
person  shall  be  a oounollnan  unless  such  person  be  at  least 
twenty-five  years  of  age,  a citisen  of  the  United  States 
and  an  inhabitant  of  the  city  for  one  year  next  preceding 
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his  election.  No  other  construction.  In  this  respect,  may 
he  rationally  Implied  fz>oin  the  words  used.  Consequently 
no  roovn  for  construction  exists.  Ctuanlngs  vs'.  Kansas  City 
Public  Service  COBipany,  66  S.  W.  1.  c.  931;  State  vs. 

Thatcher,  92  S.  17,  (2nd)  1.  c.  643. 

Section  6744  procldes.  In  part,  as  follows i 

"Eveiry  officer  of  the  city  « and 
every  councllnan,  before  entering  upon 
the  duties  of  his  office,  shall  take 
and  subscribe  to  an  oath  e e that  he 
possesses  all  the  qualifications  pre- 
scribed for  his  office  by  law; 

From  these  statutor  considerations.  It  Is  evident 
that  the  young  man  who  Is  less  than  twenty-five  years  of 
age  and  who  has  been  elected  to  the  council  of  a city  of  a 
third  class,  could  not  serve  as  a councilman  In  view  of  the 
plain  and  unequivocal  requirements  of  the  statute.  It  should 
also  be  pointed  out  that  such  person  could  not  take  the  re- 
quired oath  that  he  possesses  all  the  qualifications  pre- 
scribed for  his  office  by  law,  since  one  of  the  qualifications 
of  a councilman  Is  that  such  co\incllman  be,  at  least,  twenty- 
five  years  of  age  prior  to  his  election. 

It  should  also  be  observed  that  even  though  the 
city  council  has  passed  an  ordinance  reducing  the  age  of 
ooxmcllmen  to  twenty-one  years.  It  Is  clearly  In  conflict 
with  Section  6736,  supra,  which  requires  that  the  councllmen 
be  at  least  twenty-five  years  of  age.  These  considerations 
are  In  accordance  with  the  general  fundamental  rule  of, law 
that  a city  may  only  enact  ordinances  which  are  In  harmony 
with  the  general  laws  of  the  state.  As  was  said  In  the  case 
of  Wood  vs.  Kansas  City,  162  Mo,  303-09 t 

"The  power  to  enact  ordinance  by  defen- 
dant city  can  only  be  exercised  within 
the  limits  of  Its  charter,  and  In  har- 
mony with  the  constitution  and  statutes 
of  the  state." 

This  principle  of  law  has  had  consistent  applica- 
tion and  has  most  recently  been  reaffirmed  In  the  case  of 
Flshback  Brewery  Company  vs.  City  of  St,  Louis,  87  S.  W. 

(2nd)  648. 
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COUCLUSIOH 


In  view  of  the  above,  it  la  our  opinion  that  no 
person  under  the  age  of  twenty>five  shall  be  elected  to 
the  council  of  a city  of  the  third  class,  even  though  the 
city  has  enacted  an  ordinance  which  reduces  the  age  of 
oouncilmen  to  twenty-one  years. 

AsspeotfuUy  ^ubaltted. 


RUSSKLL  C.  STONE 
Assistant  Attorney  General 


APPROVED I 


7.  "f:  Ynm 

(Acting)  Attorney-General 
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SCHOOLS: 

AUTHORITI  or 

DIRBCTORS  TO  ISSUE 
COMMERCIAL  PAPER: 


School  directors  are  only  authorized .to  ffeeue 
warrants  as  proyided  by  statute  and  are  not 
authorized  to  Issue  commercal  paper  for  payment 
of  erection  of  school  buildings.  Directors  are 
not  authorized  to  Issue  warrants  In  anticipation 
of  revenue  for  any  year  except  the  current  year. 


September  IS,  1936 


Mr.  M.  L.  Eishbaok,  Secretary 
KingsTille  Schools 
Consolidated  District  No.  7 
Kingsville,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  request- 
ing an  official  opinion  fr(»n  this  department  based  upon 
the  following  letter: 


"Our  District  (Kingsville  Consolidated 
Ntimber  Seven)  have  voted  transportation 
and  have  abandoned  5 rural  schools  within 
the  district,  fr<»B  which  according  to 
the  Statutes  the  District  is  entitled  to 
llOOO.OO  each  or  a total  of  $5000. 00. 

This  amount  is  acknowledged  due  the  Dis- 
trict by  the  State  Department  of  Public 
Schools.  We  have  made  an  application  to 
the  PWA  asking  for  a grant  to  match  the 
:j)5000.00  due  us  from  The  State,  with 
which  we  contemplate  the  building  of  two 
rooms  and  other  improvements  approved  by 
The  Department  of  Public  Schools  to  our 
present  system.  * The  Oovemment  sent  a 
representative  to  ascertain  where  we  were 
going  to  acquire  the  funds  to  match  their 
grant.  The  Board  of  Education  had  made 
arrangements  with  a Bank  in  Holden  where 
on  demand,  by  the  Board  signing  the  note, 
the  Bank  would  loan  this  amount  to  our 
District. 


We  know  that  the  law  and  construction  of 
the  Constitution  provides  that  no  school 
district  shall  be  allowed  to  become  in- 
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debted  in  anj  manner  or  for  any  purpose 
to  e.n  amount  exoeeding  in  any  year  the 
income  and  rerenue  proTided  for  such  year 
without  the  consent  of  two  thirds  of  the 
Toters  and  are  rery  strict  in  holding 
what  would  be  included  in  the  term  Income 
and  rerenue  prorided  for  the  year. 

In  riew  of  the  law,  the  Board  hesitates 
to  take  this  step,  and  the  question  is 
whether  this  would  be  an  indebtedness  or 
anticipated  rerenue? 

We  feel  that  this  is  anticipated  rerenue, 
or  a gift  from  The  State  of  Missouri  and 
we  are  in  no  way  contracting  a debt  that 
is  binding  on  the  taxpayers  of  our  dis- 
trict. This  amount  (|5000.00)  will  not 
be  paid  by  the  State  before  August  1939. 

If  the  board  is  not  riolating  any  law  in 
securing  this  loan  from  the  Bank,  would 
the  Buard  borrow  #5000.00,  or  #5000.00 
less  the  interest  for  one  year? 

Should  this  request  come  through  a 
prosecuting  attorney  please  send  through 
Chamberlain,  Prosecuting  Attorney  of  Cass 
County,  if  not  I would  appreciate  your 
opinion  sent  direct  to  me.** 

Tour  request  inrolTes  the  right  of  the  directors 
of  a school  board  to  bind  the  district  for  payment  of  an 
obligation  in  excess  of  the  anticipated  reTsnue  for  the 
current  year  in  which  the  indebtedness  is  incurred  and  be- 
comes due. 

The  directors  of  a school  district  are  limited  in 
their  powers  as  to  the  spending  of  school  moneys  by  Section 
12,  Article  X,  of  the  Constitution,  which  is  as  follows: 

«*No  county,  city,  town,  township,  school 
district  or  other  political  corporation 
or  subdiTision  of  the  State  shall  be 
allowed  to  become  indebted  in  any  manner 
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or  for  any  purpose  to  an  amo\int  exceed* 
ing  in  any  year  the  ino<sae  and  revenue 
provided  for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters  thereof 
voting  on  such  proposition,  at  an  elec- 
tion to  be  held  for  that  purpose;  nor  in 
oases  requiring  such  assent  shall  any 
indebtedness  be  allowed  to  be  incurred 
to  an  amount  including  existing  indebted- 
ness, in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by 
the  assessment  next  before  the  last 
assessment  for  State  and  county  purposes, 
previous  to  the  incurring  of  such  indebted- 
ness, except  that  cities  having  a popula- 
tion of  seventy- five  thousand  inhabitants 
or  more  may,  with  the  assent  of  two- thirds 
of  the  voters  thereof  voting  on  such 
proposition  at  an  election  to  be  held  for 
that  purpose,  incur  an  indebtedness  not 
exceeding  ten  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  as- 
certained by  the  assessment  next  before 
the  last  assessment  for  State  and  county 
purposes  previous  to  the  inotirring  of 
such  indebtedness;  such  proposition  may 
be  submitted  at  any  election,  general  or 
special;  * * 


In  the  case  of  Tate  v.  School  Dist.  No.  11  of  Sentry 
Coimty,  23  S.  W.  (2d)  1.  c.  1022,  the  court  in  discussing 
the  provisions  of  the  Constitution  as  it  applies  to  the 
authority  of  schools  to  spend  moneys,  said: 


'*Seotion  11,  art.  10,  of  our  State  Con- 
stitution, is  a limitation  upon  the 
annual  rate  of  taxation  to  be  levied 
for  county,  city,  town,  and  school  pur- 
poses, and  limits  the  annual  rate  of 
taxation  for  school  purposes  in  school 
districts,  other  than  those  composed  of 
cities  of  100,000  inhabitants,  or  more, 
to  40  cents  on  the  hundred  dollars  valua- 
tion of  the  taxable  property  in  the  school 
district.  Section  12,  art.  10,  of  the 
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Constitution,  is  a limitation  upon  the 
annual  dabt»orsating  poirar  of  suoh 
political  corporations.  It  proTidest 
*No  county,  city,  town,  townsbip,  school 
district  or  other  politioal  corporation 
or  subdiTision  of  the  State  shall  be  al- 
lowed to  become  Indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding 
in  any  year  the  income  and  rarenue  pro- 
Tided  for  such  year,  without  the  assent 
of  two-thirds  of  the  roters  thereof  rot- 
ing  (on  such  proposition)  at  an  election 
to  be  held  for  that  purpose.  ♦ ♦ ♦» 

It  is  contended  by  appellant  that  the 
contract  between  plaintiff  and  defendant 
school  district,  dated  December  18,  1924, 
created  a debt  of  the  school  district  in 
anticipation  of  the  income  and  reTsnue  of 
the  school  district  to  be  prorided  for 
the  school  year  1925-26,  7diich,  by  statute 
(section  11155,  B.  S.  1919),  'shall  ccMn- 
mence  on  the  first  day  of  July  and  end 

^ following'  I 

o 

As  is  stated  in  the  abore  case,  the  school  year  begins 
July  1st  and  ends  on  June  30th  fallowing.  It  is  for  that 
period  that  the  board  of  directors  must  anticipate  the  rerenue 
when  considering  entering  into  a contract  incurring  the 
spending  of  district  moneys,  and  if  the  contract  is  one  which 
will  be  completed  during  suoh  year,  then  the  rerenue  for  that 
year  is  the  ino<n&e  of  the  district  which  the  boeird  must  take 
into  consideration  as  the  limit  to  which  it  may  incur  debts. 

Section  9233,  R.  S.  Mo.  1929,  prorides  in  part  as 
follows t 


"All  moneys  arising  from  taxation  shall 
be  paid  out  only  for  the  purposes  for 
which  they  were  leried  and  collected; 
but  the  income  from  state,  county  and 
township  funds  shall  be  applied  only  to 
the  payment  of  teachers'  warrants,  issued 
by  order  of  the  board  to  legally  qualified 
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teaohere  for  sexTloes  rendered  accord* 
ing  to  law*  Ho  county  or  townehip 
treaeurer  shall  honor  any  warrant 
against  any  school  district  that  la 
In  excess  of  the  Income  and  rerenue 
of  such  school  district  for  the  school 
year  beginning  on  the  first  day  of 
July  and  ending  on  the  thirtieth  day 
of  Juno  following; 

The  office  of  a school  director  Is  purely  statutory 
and  he  must  look  to  the  statutes  and  the  proTlslons  of  the 
Constitution  for  his  authority.  In  the  case  of  Consolidated 
School  District  No*  6 y*  Shawhan,  273  S*  W.  1*  c*  184*  the 
court  said: 


"Flaintlff  district  Is  a corporation 
created  by  statute;  Its  board  of  directors 
Is  what  the  statute  makes  It,  haring  only 
such  powers  and  functions  as  are  expressly 
delegated  to  it." 

You  speak  In  your  request  of  the  board  of  directors 
executing  a note  to  the  bank,  payable  on  demand,  for  the 
amount  of  money  which  It  expects  to  receire  from  the  State 
Department  of  Sducatlon  In  August  of  193f.  From  our  re* 
search  on  this  question,  we  find  that  the  statutes  do  not 
authorize  a board  of  directors  to  execute  negotiable  paper 
such  as  a note  and  bind  the  district*  In  Yol*  56  C*  J*, 
page  571,  Sec.  688,  the  rule  Is  laid  down  as  follows: 

"As- a general  rule  a school  district 
or  other  local  school  organization  has 
no  power  to  make  and  Issue,  or  Indorse, 
commercial  paper,  unless  authority  to  do  so 
Is  eiqpressly  granted  by  statute  or  by  neces* 
sary  Implication  therefrom." 

The  only  obligations  such  directors  are  authorized 
to  execute,  and  by  which  the  district  Is  bound,  are  the 
warrants  Issued  under  authority  of  Sections  9311  and  9312, 
H*  S*  Mo*  1929. 
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Seotlon  9311  provides  as  follows! 

’'Upon  tbs  order  of  tbe  board  of  direct* 
ors,  it  shall  be  tbe  duty  of  tbe  dis- 
trict clerk  to  draw  warrants  on  tbe 
county  treasurer  in  favor  of  any  party 
to  whom  the  district  has  become  legally 
indebted,  either  for  services  as  teacher, 
for  material  purchased  for  the  use  of 
the  school,  or  material  or  labor  in  the 
erection  of  a schoolhouse  for  said  dis- 
trict— the  said  warrant  to  be  paid  out 
of  any  moneys  in  the  appropriate  funds 
in  the  hands  of  the  said  treasurer  and 
belonging  to  the  district.  The  species 
of  indebtedness  must  be  clearly  stated 
and  should  be  drawn  on  its  appropriate 
fund;  all  moneys  for  teachers'  wages  on 
the  teachers*  fund;  all  moneys  used  in 
the  purchase  of  a site,  erection  of  build- 
ing thereon,  and  furnishing  the  same,  on 
building  fund;  and  all  other  expenses  to 
be  paid  out  of  the  incidental  fund:  Pro- 
vided, however,  that  no  order  for  the  pay- 
ment of  teachers*  wages  shall  be  drawn  in 
favor  of  any  person  not  holding  a certifi- 
cate of  qualification,  signed  by  the  county 
superintendent,  state  superintendent  or  a 
certificate  or  diploma  conferred  by  a 
teachers  college  of  this  state,  or  in  favor 
of  any  teacher  delinquent  in  his  monthly 
or  term  reports;  and  further  provided, 
that  before  drawing  any  such  warrant,  the 
president  of  the  board  shall  first  visit  the 
office  of  the  county  or  township  treasurer, 
and  record  his  signature  in  a book  to  be 
kept  in  the  office  of  said  treasurer  for 
that  purpose,  and  for  making  such  trip  such 
president  of  the  board  shall  be  allowed  one 
dollar  per  day  and  his  necessary  traveling 
expenses,  payable  out  of  the  incidental 
funds  of  his  district. ** 

Section  9312  provides  in  part  as  follows: 

I 

"The  warrants  thus  drawn  shall  be  in  the 
following  form,  and  shall  be  sighed  by  the 
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president  of  the  board  and  countersigned 
by  tlie  district  clerk: 

Til^CHias*  FUMJ. 


4 No, 

Treasurer  of county,  MiasourTl 

Pay  to_  or  order,  for  serrices 

as  teacher  in  district  No, 
dollars,  out  of  any  funds  in  your  hands  for 
the  payment  of  teachers*  wages  belonging  to 
said  district, 

Jone  by  order  of  the  board,  this  dar 
of , 19 , 

- president.  • clerk, 

♦ ¥ ♦ ♦ 

No  treasurer  shall  honor  any  warrant  unless 
it  be  in  the  proper  form  and  upon  the  ap- 
propriate fund;  and  each  and  erery  warrant 
shall  be  paid  from  its  appropriate  fund,  and 
no  partial  payment  shall  be  made  upon  any 
school  warrant,  nor  shall  any  Interest  be 
paid  upon  any  such  warrant:  * 


If  the  echool  district  is  not  bonded  beyond  the 
constitutional  limit,  then  by  proceeding  as  directed  by 
Article  X,  Section  12,  of  the  Constitution,  the  roters  of 
the  district  can  authorize  the  board  to  execute  obligations 
within  the  limitations  set  out  in  said  constitutional 
proTiaion,  but  we  are  conTinoed  that  the  board,  on  its  own 
initiatiTe,  has  no  authority  to  execute  a note  payable  on 
demand  and  bind  the  district  for  the  payment  of  same. 

If  the  district  does  not  hare  the  money  in  its  treasury 
at  the  time  the  contract  is  entered  into,  and  if  the  contract 
is  to  be  completed  before  June  30,  1939,  and  if  the  board 
anticipates  that  it  will  hawe  the  money  in  the  treasury  be- 
fore the  end  of  the  fiscal  year,  then  it  can  issue  a warrant 
for  the  payment  of  the  same  in  the  form  prescribed  by  Section 
9312,  supra,  and  such  warrant  will  be  legal  cmd  payable  out 
of  the  rerenues  for  the  current  year  when  a sufficient  amount 
comes  into  the  treasury,  but  there  is  no  authority  to  post- 
date said  warrant  or  pay  interest  on  same. 
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lir.  Ir',  L.  Fishbaek 
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Whlla  the  $5,000  that  tha  district  szpsots  to  gat 
froBi  tha  State  for  the  building  nay  be  classed  as  anticipated 
reyenua,  yet  as  it  is  not  anticipated  revenue  for  tha  yaaLr 
ending  June  30,  1939,  therefore  it  could  not  be  taken  into 
consideration  for  an  indebtedness  incurred  for  the  current 
Xear  and  which  is  to  be  paid  during  the  current  /ear* 


CUNCLU3I0H 


I 

Therefore,  we  are  of  the  opinion  that  the  board 
of  directors  of  a school  district  has  no  authority  to  execute 
a note  payable  on  demand  for  roneys  to  erect  a school  build- 
ing, which  note  is  to  be  paid  out  of  anticipated  revenues  of 
the  district  for  the  year  following  the  one  in  which  the 
indebtedness  is  incurred  and  becomes  due  and  payable.  We 
are  further  of  the  opinion  that  under  no  circumstances  is 
a board  of  directors  authorized  to  execute  a note  and  bind 
the  district  for  the  payment  of  s.  me,  but  that  all  obliga- 
tions of  the  district  should  be  paid  by  warrants  drawn  as 
provided  by  the  statutes. 


lie  spec  t fully  submitted 


TIBI;  W,  BUBTON 
Assistant  Attorney  General 


APPROTBD: 


1.  £.  TATLOR 

(Acting)  Attorney  General 
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CSRTXFI^D  PUBLIC  Styling  himself  C.  P.  A.  is  a personal 
ACCOUNTANT;  privilege  granted  under  Chapter  llO, 

R.  S.  1929,  and  cannot  be  used  to 
style  non-resident  partners  or  non- 
resident firms  or  individuals. 


October  13,  1938 


Hon.  David  V/.  Pitzsihbon 
associate  Prosecuting  Attorney 
Municipal  Courts  Building 
St.  Louis,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of. your  letter 
of  October  7th,  1938,  requesting  an  official  opinion 
from  this  department,  which  reads  as  follows: 

"Referring  to  my  letter  dated  Septem- 
ber 30th,  1938  relative  to  the  opinion 
requested  in  the  matter  of  Certified 
Public  Accountants,  in  digesting  the 
letter  it  appears  to  me  that  the  question 
submitted  is  not  very  comprehensive,  and 
I am  herewith  rephrasing  the  question  - 

"Is  it  legal  for  a firm  or  an  individual 
operating  branch  offices  in  Missouri  to 
hold  themselves  out  as  certified  public 
accountants,  the  partners  certified  pub- 
lic accoxmtants  of  other  states,  but  not 
holding  l^issouri  degrees,  but  the  resident 
partner  or  manager  a Missouri  certified 
public  accountant." 

Section  13710,  article  1,  Chapter  110,  R.  S.  Ko, 
1929,  reads  as  follows: 

"jUiy  citizen  of  the  United  States,  or 
person  who  has  declared  his  intention  of 
pecoming  such,  having  a place  for  the 
regular transaction  of  business  as  a 
professional  accountant  in  the  state  of 
Lissouri,  and  who,  as  in  this  chapter 
required,  shall  have  received  from  the 
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seoratary  of  state  for  the  state  of 
Kissoixri  a oertifloate  of  his  qualifi- 
cations to  practice  as  a public  accountant, 
as  hereinafter  provided,  shall  have  the 
authority  to  style  himself  emd  be  knoum  as 
a certif ie^publio  accountant . and  to  use 
the  abbreyiated  title  6.  I',  a.  for  and 
during  the  term  mentioned  in  his  certifi- 

It  will  be  noticed  that  this  section  specifically 
states,  '*any  citizen  * or  person  who  has  declared  his 
intention,”  and  further  mentions,  referring  always  to  "any 
citizen”,  "shall  have  receiyed  from  the  secretary  of  state 
for  the  state  of  Idissouri  a certificate  of  his  qualifica- 
tions to  practice  as  a public  accountant.”  It  will  also 
be  noted  that  in  referring  to  the  oertifloate  it  refers  to 
the  word  "his.”  In  no  way  can  this  section  be  construed 
to  mean  a partnership,  copartnership,  or  partnership 
operating  under  a fictitious  name  as  provided  in  Section 
14342,  R.  S*  Mo.  1929.  This  section  also  provides  that 
the  applicant,  to  qualify,  must  have  a place  for  the 
regular  transaction  of  business  as  a professional  accountant 
in  the  state  of  Missouri.  By  that  it  means  that  the  certi- 
fied public  accountant  must  have  a place  for  the  regular 
transaction  of  business  as  a professional  accountant,  and 
does  not  mean  that  he  can  be  represented  in  this  state  by 
an  agent  or  employee. 

There  is  a great  difference  between  an  ordinary 
accountant  and  a certified  public  accountant  for  the  reason 
the  privilege  of  styling  himself  as  a C.  P.  a.  can  only  be 
accorded  to  accountants  who  have  met  the  qualifications 
and  taken  the  examinations  as  set  out  in  Chapter  110,  supra. 

Section  13712,  R.  S.  Mo.  1929,  reads  as  follows: 

"The  board  of  accountancy,  the  majority 
of  which  shall  in  all  oases  have  the 
powers  of  the  board,  shall  determine  the 
qualifications  of  persons  applying  for 
certificates  under  this  chapter,  shall 
make  rules  for  the  examination  of  same, 
which  shall  embody  the  following: 
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"(a)  Sraminations  shall  be  held  by 
bhe  board  at  least  once  In  each  year,  at 
such  times  and  places  as  may  be  deter- 
mined by  them.  The  time  and  place  of  hold- 
ing such  examinations  shall  be  advertised 
for  not  less  than  three  consecutive  days,  not 
less  than  thirty  days  prior  to  the  date  of 
each  examination.  In  at  least  two  dally  news- 
papers printed  and  published  In  this  state. 

The  examination  shall  be  In  * theory  of  ac- 
counts,* ’practical  accounting,*  ’auditing* 
and  ’commercial  law  as  affecting  accountancy.* 

"(b)  Applicants  for  certificates,  before 
taking  the  examination,  must  produce  evi- 
dence satisfactory  to  the  board  that  they 
are  over  twenty-five  years  of  age,  of  good 
moral  character,  a graduate  of  a high  school 
with  a four  years*  course,  or  have  an  equiva- 
lent education,  or  pass  an  examination  to 
be  sat  by  the  board  and  that  they  have  had 
at  least  three  years*  practical  accounting 
experience.  ♦ ♦ ♦ 

It  will  be  noticed  that  by  this  section  the  board  of 
accountancy  Is  required  to  hold  examinations  of  applicants, 
and  It  also  states  upon  what  subjects  the  examination  shall 
be  given.  It  further  provides  that  the  applicant  must  meet 
certain  qualifications,  such  as  over  twenty-five  years  of 
age,  of  good  moral  character,  a graduate  of  a high  school 
with  a four  years*  course,  etc.  It  also  further  provides 
that  they  shall  have  at  least  three  years*  practical  account- 
ing experience.  In  other  words.  Chapter  110,  supra,  by 
grain  ting  the  privilege  of  C.  P.  A.  to  accountants.  Is  really 
raising  the  plane  of  ordinary  accountants  to  professional 
accountants. 

Section  13713,  R.  S.  liao.  1929,  reads  as  follows: 

”The  board  may,  In  their  discretion, 
waive  the  examination  of  any  person  of 
competent  age,  of  good  moral  character, 
and  who  has  been  engaged  in  reputable 
practice  as  a public  accountant  for  a 
continuous  period  of  three  years,  one  of 
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ivliich  shall  have  baen  In  the  state  of 
luissourl  iiK!  edlataly  preceding  the  pas- 
sage of  this  chapter,  or  who  has  been 
enplojed  as  em  accountant  by  reputable 
firms  of  accountants  for  a continuous 
period  of  five  years  Imrrediately  preceding 
the  passage  of  this  chapter,  one  of  which 
shall  have  been  in  the  state  of  kissouri, 
and  who  shall  apply  in  writing  to  the 
board  for  such  certificate  within  six 
months  after  the  taking  effect  of  this 
chapter.  ** 

Under  this  section  the  board,  in  its  discretion, 
may  waive  the  examination  of  certain  persons  and  refers  to 
accountants  who  have  been  employed  as  an  accountant  by 
reputable  firms  of  accountants  for  a continuous  period  of 
five  years  immediately  preceding  the  passage  of  this  chapter. 

It  does  not  mean  that  they  may  waive  examination  of  accountants 
who  have  been  employed  by  a duly  qualified  certified  public 
accoxintant,  and  does  not  by  innuendo  mean  that  a certified 
public  aoeountant  idio  is  not  a resident  of  the  state  of 
Missouri  but  who  has  a place  of  business  in  the  state  of 
lAissouri  can  be  allowed  to  style  himself  as  a certified 
public  accountant  in  accordance  with  Section  13710,  supra. 

There  is  a difference  between  a public  accountant 
and  a certified  public  accountant  in  that  the  public 
accountant  cannot  style  himself  as  a C.  P.  A. , and  is  not 
considered  as  of  a learned  profession  but  as  merely  a pro- 
fessional man.  It  was  so  held  in  the  case  of  Curry  v. 

Inland  Revenue  Cosimission,  (1921)  2 £.  B.  332.  It  was  also 
so  held  in  the  case  of  United  States  ex  rel.  Liebmann  v. 

Flynn,  District  Director  of  Immigration,  16  Fed.  (2d)  1006. 

Also  in  the  case  of  In  re  £llis,  124  Fed.  1.  c.  643,  the 
court  held: 


"Whatever  may  have  been  the  intention  of 
Congress  in  1885  and  1891  as  to  skilled 
labor  imported  from  abroad— whether  it 
sought  only  to  keep  out  'the  lowest  social 
stratum  who  live  in  hovels  on  the  coarsest 
food,*  or  sought  also  to  give  to  skilled 
labor  which  uses  brains  as  well  as  hands 
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somewhat  of  the  protection  which  it  had 
secured  to  manufacturing  capital-><-there 
can  be  no  doubt  as  to  its  moaning  in  1903, 
for  the  inhibition  of  the  fourth  section 
is  against  the  importation  of  aliens  *to 
perform  labor  or  service  of  any  kind, 
skilled  or  unskilled.*  Moreover,  the  ex- 
ception has  been  amended  so  that  it  no 
longer  covers  * persons  belonging  to  any 
recognized  profession,*  but  only  *persons 
belonging  to  any  recognized  learned  pro- 
fession.* The  definition  of  the  word 
* profession*  given  in  the  Century  Dictionary 
and  approved  in  U.  S.  v.  Laws  is  a broad  one, 
and  it  seems  not  unreasonable  to  assume  that 
Congress  qualified  it  with  the  adjective 
*leamed*  for  the  express  purpose  of  restrict- 
ing the  scope  of  the  exception.  Certainly 
in  the  ordinary  use  of  language  an  *aocountant , * 
however  expert  he  may  be,  would  not  be  in- 
cluded as  belonging  to  one  of  the  learned 
professions.  Apparently  counsel  for  both 
relators  practically  concede  this,  for  they 
make  no  effort  to  differentiate  between  pro- 
fessions. *A11  professions  are  learned,  be- 
cause they  require  special  knowledge,'  says 
the  counsel  for  Charalambis.  *A11  professions 
are  learned.  It  is  an  inherent  part  of  the 
word  "profession,”*  says  the  counsel  for 
j^Uis.  But  Congress  did  not  so  understand 
it,  or  it  would  not  have  inserted  the  word 
'learned,'  and  the  courts  must  give  that  word 
a meaning.  However  broad  such  meaning  may  be, 
it  would  seem  that  an  accountant  would  fall 
without  it." 

Section  13714,  H.  S.  Ko.  1989,  reads  as  follows: 

"The  board  may,  in  their  discretion,  issue 
a certificate  to  the  secretary  of  state,  to 
the  effect  that  any  person  who  is  the  lawful 
holder  of  a certified  public  accountant's 
certificate  issued  vinder  the  law  of  another 
state  which  provided  for  similar  registration, 
and  which  established  a standard  of  qualifica- 
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tlon  as  high  as  that  required  under  this 
chapter,  and  upon  the  reception  of  such 
certificate,  the  secretary  of  state  shall 
issue  to  such  person  e certificate  of 
registration,  whioh  shall  entitle  the 
holder  to  practice  as  such  certified  pub>- 
lic  accountant  and  to  use  the  abbreTiatlon 
C.  P.  A.  in  this  state." 

Under  this  section,  in  accordance  with  the  comity 
between  states  which  applies  to  doctors,  lawyers,  dentists, 
and  practitioners  of  optometry,  it  specifically  states  that 
in  order  for  this  comity  to  be  acknowledged  by  the  board  of 
accountancy,  that  state  in  which  the  applicant  is  similarly 
registered  must  haTs  the  same  standard  of  qualifications 
as  that  required  under  this  chapter. 

Chapter  110,  supra,  which  applies  solely  to  the  state 
board  of  accountancy,  has  not  been  passed  on  in  this  state 
by  either  the  Supreme  Court  or  the  Court  of  appeals.  The 
only  analogous  situation  tliat  could  be  cited  as  authority 
under  the  same  reasoning  would  be  constructions  based  upon 
other  provisions  such  as  dentistry,  practice  of  the  law, 
and  practice  of  optometry. 

Chapter  101,  U.  S.  llo.  1929,  page  3511,  sets  out  the 
method  of  obtaining  a certificate  of  registration  for  the 
practice  of  optometry.  This  chapter  also  sets  out  certain 
qualifications  and  subjects  for  examination  to  be  given  the 
person.  It  does  not  mention  partnerships  or  firms  operat- 
ing under  fictitious  names. 

In  this  state  Chapter  101,  supra,  in  rsfarence  to 
qualifications  to  practice  opt<»aetry  was  construed  by  the 
Appellate  Coui't  in  the  case  of  State  ex  inf.  l&cKit trick. 
Attorney  Greneral  v.  Sate  City  Optical  Co.,  97  S.  W.  (£d)  69. 
This  was  a case  of  quo  warranto  against  the  Gate  City  Optical 
Ccmipany  emd  Sears,  Roebuck  fc  Co.  It  was  an  attempt  to  oust 
the  Gate  City  Optical  Company  and  Sears,  Roebuck  k.  Ccsnpany 
from  practicing  optometry.  On  account  of  exemption  (b)  as 
set  out  in  Section  13502,  R.  S.  Ko.  1929,  the  court  held  that 
the  corporation  was  not  practicing  optometry  in  violation  of 
Chapter  101.  Paragraph  (b)  reads  as  follows: 
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”The  follOYd.ng  persons,  flras  and 
corporations  are  exempt  fT(m  the 
operation  of  this  chapter! 

♦ « 4c  * Xc 

"(b)  Persons,  firms  and  corporations 
who  sell  eyeglasses  or  spectacles  in 
a store,  shop  or  other  permanently 
established  place  of  business  on  prescript 
tion  from  persons  authorized  under  the 
laws  of  this  stats  to  practice  either 
optometry  or  medicine  and  surgery," 

But  the  Legislature  of  this  state,  in  1931,  added 
another  limitation  or  exemption  so  as  to  prevent  a ooi^ora- 
tion  from  practicing  optometry  by  way  of  a subterf\ige,  by 
paragraph  (c)  of  Sectioh  13502,  Laws  of  kissotiri,  1931, 
page  283,  which  reads  as  follows: 

"(c)  Persons,  firms  and  corporations 
who  manufacture  or  deal  in  eye  glasses 
or  spectacles  in  a store,  shop  or  other 
permanently  established  place  of  business, 
and  who  neither  practice  nor  attempt  to 
practice  optometry,  and  who  do  not  use  a 
trial  case,  trial  frame,  test  card,  vand» 
ing  machine  or  other  mechanical  means  to 
assist  the  customer  in  selecting  glasses," 

This  alone  shows  that  it  is  the  Intention  of  the 
Legislature  in  such  provisions,  in  granting  certificates 
of  registration  not  only  to  certified  public  accotintants, 
but  to  dentists,  lawyers,  or  practitioners  of  optometry, 
that  they  follow  their  profession  by  personal  contact  be» 
tween  the  practitioner  and  the  public,  and  not  allow  a 
corporation,  firm,  partnership,  or  anyone  acting  under  a 
registered  fictitious  name  to  follow  that  profession. 

In  the  case  of  State  ex  rei.  Beck  v,  Cksldman  Jewelry 
Co.,  142  Kan.  881,  51  P.  (2d)  995,  102  A.L.R,  334,  1.  c, 
337,  the  court  said: 


i * 

>« 

Hon.  David  V.  fitzglbbon  . -8-  Oct.  13,  1938 


"It  would  seem  aziomatio  that  where 
the  statute  requires  a praotitloner  of 
optcMcetry  to  be  a person  (R.  S. 

1502)  and  that  to  be  entitled  to 
praetloe  persons  must  have  heretofore 
lawfully  registered  (as  of  June  9,  1923) 
and  every  person  twenty-one  years  of  age. 
of  moral  character,  possessing  specified 
educational  qualifications,  being  a 
grad\iate  from  a recognized  school  of 
optoaetry  of  specified  requirements, 
must  have  passed  a requisite  examination, 
that  no  corporation  could  be  registered 
and  thereby  be  entitled  to  practice." 

In  this  ease  the  statute  of  iCansas  provided  that 
a praotitloner  of  optometry  should  be  a person,  and  under 
Chapter  110,  R.  3.  iio.  1929,  Section  13710,  In  reference 
to  granting  certificates  to  certified  public  accountants, 
provides,  as  set  out  before,  that  he  must  be  a citizen 
of  the  United  States,  or  one  who  has  declared  his  inten- 
tion, etc.,  ana  does  not  provide  for  a registered  fictitious 
name. 


In  the  case  of  iTinslow  v.  Kansas  State  Board  of 
Dental  £bcamlners,  115  Kan.  450,  283  P.  308,  plaintiff  sought 
to  enjoin  the  board  from  enforcing  an  order  revoking  his 
license  to  practice  dentistry.  It  appeai-s  the  l:^astem 
Dental  Company,  a Missouri  Corporation,  had  obtained  authority 
to  do  business  in  Kansas  and  maintained  an  office  In  Kansas 
City,  Kan.  On  the  door  of  its  reception  room,  its  name  ap- 
peared in  large  letters  and  plaintiff* s name  appeared  below 
in  small  letters.  Plaintiff  was  the  company's  dental 
operator  and  was  paid  a salary  and  commissions  for  his  work. 

He  made  no  contracts  with  patients.  One  of  the  stated  causes 
for  oanoellation  of  plaintiff’s  license  was  that  he  did  not 
practice  under  his  own  name.  The  board  demurred  to  plain- 
tiff's petition  and  appealed  to  this  court  frcsn  an  order 
overmillng  the  demurrer.  In  disposing  of  the  appeal,  the 
court  saldt 


"Dentistry  Is  a profession  having  to 
do  with  public  health,  and  so  is  subject 
to  regulation  by  the  state.  The  purpose 
of  regulation  Is  to  protect  the  public 
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from  ignoranoa,  unskillfulnasa , un- 
scrupulousness,  deception,  and  fraud. 

To  tbct  end  the  state  requires  that  the 
relation  of  the  dental  practitioner  'to 
nis  patients  and  patrons  must  be  per- 
flfiaal." 

In  Tiew  of  the  above  caee,  which  is  analogous  to 
the  practice  of  a certified  public  accountant,  It. Is  the 
Intention  of  the  Legislature  of  the  State  of  Missouri 
that  his  relation  with  the  customers  must  be  personal  and 
should  not  be  controlled  In  any  manner  by  a corporation, 
firm,  partnership,  or  anyone  acting  under  a registered 
flctltioua  name. 

Under  Chapter  110,  Section  13710,  supra,  which  applies 
to  certified  public  accountants,  a fictitious  name  such  as 
Haskins  and  Sells  could  not  take  an  examination  as  set  out  in 
said  chapter. 

As  to  the  registration  of  fictitious  names,  as  set 
out  In  Section  14342,  supra,  it  does  not  apply  to  a 
provision  which  is  liaiited  and  powers  granted  by  other 
special  acts  of  the  Legislature  such  as  the  q^uallfioatlons 
and  mode  of  examination  of  applicants  for  the  certification 
of  being  certified  public  accountants.  This  was  so  held 
in  the  case  of  In  Re  Co-operative  Law  Company,  196  N.  Y. 

479,  92  H.  £.  15,  32  L.H.A.  (H.S.)  55,  139  Am.  St.  Rep. 

639,  19  Ann.  Cas.  679,  where  the  right  of  a corporation  to 
practice  law  was  vuader  conslderatiM,  and  the  co  rt  soLdt 

"A  eorporation  for  the  practice  of 
law  Is  not  authorized  by  a statute  permit- 
ting the  organization  of  a corporation  for 
any  lawful  business,  since  the  practice  of 
the  law  Is  not  a lawful  business  except 
for  members  of  the  bar,  who  have  compiled 
with  all  the  conditions  reculred  by  statute, 
and  the  rules  of  the  courts:  and  a corpora- 
tion cannot  perform  the  conditions." 

Also  In  the  case  of  In  He  Ottemess,  181  l inn.  254, 
232  N.  vr.  318,  73  a.L.R.  1319,  It  was  held: 
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"A  corporation  cannot  Itself  practice 
law,  nor  can  it  lawfully  do  so  by  hiring 
an  attorney  to  conduct  a general  law 
practice  for  others  for  pay,  where  the 
fees  earned  are  to  be  and  are  recelTad 
as  income  and  profit  by  the  corporation.** 

In  the  case  of  State  v.  Kindy  Optical  Co.,  216  Iowa, 
1157,  £46  N.  W.  332,  335,  decided  in  1933,  it  was  shown 
the  company  was  a maker  and  seller  of  optical  goods.  Jansen, 
a licensed  optometrist,  was  an  employee  of  the  company, 
which  operated  an  optical  department  in  a store  in  Dei 
Koines.  The  company  entered  into  a lease  with  Jensen  in 
which  it  agreed  to  pay  Jensen,  and  at  the  same  time  it 
made  a contract  with  Jensen,  subject  to  cancellation  on 
seren  days'  notice,  to  employ  him,  and  Jensen  agreed  to 
remain  in  its  employ  for  two  years.  It  was  proTided  Jensen 
should  be  manager,  subject  to  the  direction  and  Cwntrol  of 
the  company's  ofx’icars.  All  moneys  from  the  business  be- 
longed to  the  company,  which  agreed  to  pay  Jensen  a stipu- 
lated salary  and  commissions.  The  state  brought  action  to 
enjoin  and  the  defendant  contended  it  was  not  practicing 
optometry;  that  Jensen  was  its  lessee  and  was  not  under 
its  control  in  the  practice  of  optometry;  and  that  the 
company  did  not  profess  to  be  an  optometrist  or  to  assume 
the  duties  incident  to  said  profession.  It  did  not  appeeir 
that  defendant's  name  was  used,  the  business  being  adrertlsed 
in  the  name  of  the  department  store,  but  the  adTertisements 
were  prepared  and  paid  for  by  the  company.  The  company  owned 
the  equipment.  In  its  opinion  the  court  said; 

"The  subtle  attempt  on  the  part  of  the 
defendant  to  sTode  the  proTisions  of  the 
Iowa  statutes  in  reference  to  the  practice 
of  optometry,  by  employing  a licensed 
optometrist  to  conduct  its  business,  and 
by  the  execution  of  the  alleged  lease  with 
its  employee,  is  too  patent  to  appeal  strongly 
to  a court  of  equity.  Tounker  Bros,  probably 
should  haye  been  made  a party  dafendsuit  in 
this  action,  as  that  institution  had  no  more 
right  to  hold  itself  out  to  the  public  as 
being  engaged  in  the  practice  of  optometry 
than  did  the  defendant. 
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"Tha  exaoutlon  of  the  eo-cftlled  lease 
bot’veen  the  defendant  and  its  employee 
Jensen,  in  connection  with  the  contract 
of  employment  between  the  same  parties, 
was  also  a sham  and  fraud  and  a too 
evident  plan,  purpose,  and  Intent  to 
evade  the  provisions  of  the  statutes 
herein  referred  to.  It  is  true  that  the 
name  of  the  defendant  did  not  appear 
publicly  in  connection  with  the  business, 
but  the  record  shows  without  controversy 
that  the  business  was  In  fact  owned  and 
operated  by  the  defendant  company.  The 
defendant  company  controlled  the  conduct 
and  policies  of  the  business,  Jensen  was 
• slrply  its  employee  on  a stipulated  salary. 

The  so-called  lease  between  Jensen  and  the 
defendant,  under  the  teims  of  which  the 
defendant,  as  lessor,  was  to  pay  Jenssn, 

88  lessee,  $£61  per  month,  was  only  a 
clever  attempt  to  change  the  character  of 
Jensen  fr<mi  an  employee  to  a lessee,  and 
does  not  change  the  fact  that  Jensen  was 
an  employee  of  the  defendant  company, 

'*The  defendant  company  could  not  conduct  ' 
a business  without  a license . It  could  not 
obtain  a license,  and  we  can  conceive  of 
no  reason  why  it  should  be  permitted  to  con- 
tinue to  conduct  a business  under  the  lioenss 
of  eua  optometrist.  V/a  hold  therefore  that 
the  defendant  compeLny  was  and  is  eni^aged  in 
the  practice  cf  optometry  and  that  it  is  so 
engagsd  in  violation  of  the  statutes  of  this 
stats." 

In  the  case  of  Stern  v.  Flynn,  134  hisc,  609,  276  N.T.S. 
596,  399,  plaintiff  sought  to  compel  the  secretary  of  state  to 
accept  for  filing  a proposed  certificate  of  incorporation,  a 
part  of  the  proposed  purpose  being  "to  do,  render  and  perform 
optometrlcal  and  oculists*  work  and  services"  and  "to  engage 
in  the  practice  of  optCMnetry,  provided  it  employs  oxily  licensed 
optometrists  to  do  the  work."  The  court,  after  citing  authori- 
ties holding  that  a corporation  can  neither  practice  law  nor 
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hire  lawyers  to  carry  on  the  business  of  praotioin^  law 
for  it  any  more  than  it  can  practice  medicine  or  dentistry 
by  hiring  doctors  or  dentists  to  act  for  it,  said: 

"If  it  is  repugnant  to  the  policy  of 
the  state  to  hare  the  profession  of 
medicine,  of  dentistry,  and  of  the 
lew  practiced  by  a corporation,  it  would 
seem  to  be  quite  as  repugnant  to  have  the 
profession  In  optometry  practiced  by  a 
corporation.  Tha  rule  laid  down  of  Hatter 
of  CooperatiTe  Law  Co. , supra,  la  os  ap- 
plicable to  the  practice  of  optometry  as 
to  the  practice  of  the  law.  The  practice 
of  optometry  may  be  onrried  on  only  by  those 
persons  who  hoya  complied  with  the  statute 
and  hove  met  the  required  qualifications 
as  to  moral  character  and  educational  fit- 
ness. It  necessarily  follows  that  the 
right  to  practice  optometry  is  a personal 
one  and  confined  to  real  persons  and  not 
to  leral  entities.  corporation  as  such 
cannot  meet  the  requirements  of  the  statute; 

It  cannot  hare  completed  a course  in  a high 
school  or  in  a university  where  optometry 
Is  taught,  nor  prerent  the  necessary  certifi- 
cate of  character.  It  cannot  pass  a state 
boaird  examination  or  present  a degree  earned 
in  a university." 

In  the  case  of  I'unk  Jewelry  Co.  v.  btate  (1935), 

50  F.  (2d)  945,  it  was  held  that  e corporation  )^lch  em- 
ployed a registered,  optometrist,  as  a part  of  Its  business, 
to  examine  the  eyes  for  defects  and  prescribe  glasses  to 
correct  them,  was  engaged  in  the  practice  of  optometry  In 
violation  of  a statute  which  provided  that  a person  desiring 
to  engage  in  the  practice  of  optometry  must  be  over  twenty- 
one  years  of  age,  of  good  moral  character,  and  possess  cer- 
tain specified  educational  qualifications,  and  must  pass  an 
examination  before  the  state  board  of  optometry,  and  obtain 
a certificate  of  registration. 

In  the  case  of  Vcl^urdo  v.  Getter,  1C  M.  S.  (2d)  139, 
(Hass.)  the  court  said,  1.  c.  143: 
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"Altbo  ugh  the  statute  does  nut  show  an 
unooinprotsising  determination  to  apply 
purely  professional  standards  to  optometrists, 
we  thlnic  that  they  are  In  effect  plaoed  on 
a professional  plane.  A certificate  of  regls> 
tratlon  may  be  revoiced  for  * unprofessional 
conduct*  (section  71),  although  the  statute 
spesics  of  un  'optcMuetrlo  practice  or  business.' 

Tde  general  principle  Is  recognized  that 
there  should  be  direct  professional  rela« 
ti  ns  between  an  optometrist  and  the  members 
of  the  public  who  engage  his  services.  Sec- 
tion 78  declares  that  'No  optometrio  practise 
ov  business  * ^ shall  be  conducted  under 
any  name  other  than  that  of  the  optometrist 
or  optometrists  actually  oonauotlng  such 
practise  or.  business.  * That  provision,  un- 
less this  case  falls  within  some  exception 
to  it,  makes  Illegal  what  was  done  In  this 
case.  It  prohibits,  as  a general  rule,  the 
practise  of  optometry  by  a layman  or  a 
corporation  through  servants  who  are  regis- 
tered optometrists.  ** 

In  view  of  the  holding  in  this  case,  there  is  no 
question  but  what  a certified  public  accountant  should  have 
direct  professional  relations  between  himself  and  the  public 
who  engages  his  services,  and  he  should  not  be  employed, 
for  the  reason  that  he  holds  a certificate  of  public  ac- 
countancy In  the  state  of  Vlssouri,  by  a laymen,  corporation, 
or  firm  holding  a registered  fictitious  name,  but  under 
Chapter  110,  supra.  In  order  to  avail  himself  of  the  privi- 
lege granted  him  under  said  chapter  to  style  himself  as  a 
C.  P.  A. • It  would  be  unprofessional  to  ellow  his  name  to 
be  used  as  an  employee  of  a corporation,  partnership,  firm 
or  anyone  doing  business  under  a lawfully  registered 
fictitious  name. 
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In  People  ▼.  Karlowe,  (1923),  203  N.  T.  S.  474,  it 
was  held  that  the  degree  of  Certified  Public  Accountant 
Y.'hich  had  been  conferred  upon  the  defendant  by  the  National 
Association  of  Certified  Public  Accountants,  a prirate  laem- 
bership  organization  in  the  District  of  Columbia,  would  not 
entitle  him  to  hold  himself  out  to  the  public  as  a public 
expert  accountant  in  the  State  of  New  York,  the  use  of  such 
a degree  lawfully  obtained  from  any  board  or  other  institu- 
tion outside  of  the  state  of  New  York  being  prohibited  un- 
less the  General  Business  Laws  have  been  fulfilled.  And 
the  appending  of  the  name  of  the  Association, 
after  the  title  of  "certified  public  accountant"  did  not 
take  the  defendant  out  of  the  prohibition  of  the  statute. 

The  court  said  in  this  New  York  caset 

"as  I view  it,  the  statute  affecting 
Certified  Public  Accountants  in  this 
State  was  enacted  not  alone  to  prevent 
frauds,  but  as  well  to  assure  the  public 
that  persons  practicing  public  accountancy 
as  experts,  certified  as  such,  have  met 
our  standards  of  qualifications,  and  tests 
fixed  by  law  or  in  accordance  with  rules 
and  regulations  authorized  thereunder.  To 
rule  otherwise  under  these  circumstances 
would  mean  that  other  states,  boards, 
associations,  ancL  institutions  could  pre- 
scribe a course  of  study,  determining  their 
own  tests  of  proficiency  of  the  applicant, 
end  then  issue  a degree  to  him  as  a Certi- 
fied Public  Acooimtant  which,  aocordixig  to 
the  claim  of  the  defendant,  would  entitle 
the  recipient  thereof  to  come  into  this 
3tate  and  practice  expert  public  acoountyxcy. 
i cannot  a^ee  with  this  view  v/kich  has  been 
iirged  upon  us  for  o;ir  consideration." 

In  the  case  Just  quoted  from,  People  v.  Narlowe,  203 
N.  Y.  S.  474,  it  was  held  that  unless  defendant  could  plead 
some  other  defense,  he  should  be  held  guilty  of  violation  of 
the  Hew  York  law  as  to  Certified  xhiblio  ii^coountants. 

A note  in  43  A.  L.  R.  1095  says  that  Frazier  v. 
Shelton,  320  111.  253,  150  N.  2.  696,  43  A.  L.  R.  1066,  holds 
that  the  state  may  require  one  to  comply  with  the  act  before 
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acting  as  a certified  public  accountant  or  a public  account- 
ant, but  Is  unconstitutional  when  it  goes  so  far  as  to 
prohibit  one  fron  working  at  the  business  of  accountancy  for 
more  than  one  person.  This  case  recognizes  that  "there  la 
in  the  public  mind  a marked  distinction  between  ^ public 
accountant  and  a certified  public  accountant. 

In  the  case  of  Henry  v.  State,  97  Tex.  Crim.  Hep.  67, 
£60  S.  W.  190,  wherein  it  was  held  that  one  could  act  as  a 
public  accountant  but  not  as  a Certified  Public  Accountant 
unless  certified  by  the  state  of  Texas  under  its  laws,  the 
coxjLTt  said  among  other  things: 

"Appellant's  criticisms  of  the  chaurge 
of  the  court  are  directed  against  that 
phase  of  it  which  declines  to  sanction 
his  contention  that  his  act  in  adTsrtising 
himself  as  a Certified  Public  Accountant 
was  Illegal  inasmuch  as  he  did  not  state 
in  his  adTertisement  that  he  was  such 
Certified  Public  Accountant  of  the  State  of 
Texas.  The  objection  cannot  be  sustained." 

In  other  words,  the  court  held  that  it  was  Just  as 
much  a Tiolation  of  the  law  to  practice  as  a Certified  Public 
Accountant  in  Texas  as  if  the  defendant  had  expressly  stated 
in  his  announcements  or  advertisements  that  he  was  certified 
by  the  State  of  Texas.  To  the  seme  effect  is  the  case  of 
Crowe  Y.  Stats,  97  Tex.  Crim.  Hep.  96,  260  S.  W.  573.  In 
People  y.  national  Association  C.  P.  a.,  204  .i-pp.  Biy.  288, 

197  H.  T.  3.  775,  the  defendant  was  enjoined  from  operating 
a school  which  conferred  the  C.  P.  A.  degree  in  the  State  of 
New  York  because  it  was  in  violation  of  the  statutes  of 
New  York  conferring  upon  its  proper  authorities  the  right 
to  certify  public  accountants.  The  court  said: 

"There  is  not  the  slightest  doubt  that 
under  the  statute  above  (quoted  a foreign 
corporation  would  be  restrained  from  trans- 
acting a business  in  this  State  contrary  to 
and  in  violation  of  the  laws  of  the  State." 

In  Davis  v.  Sexton,  211  App.  Biv.  233,  207  N*  S.  377, 
it  is  pointed  out  that  under  the  New  York  laws  (as  under  our 
own  statutes)  "persons  may  practice  as  public  account ants  but 
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vrlthout  a cartlfioate  of  the  regents  they  cannot  assume  the 
title  of  * Certified  Public  accountant.*  General  Business 
Law,  See.  60,  as  amended  by  Chapter  443,  Laws  1913.'* 

The  same  distinction  is  obserred  in  otate  t.  De 
Verges  (La.),  95  6o.  605,  S7  a.  L.  R.  1526.  This  latter 
case  also  recognizes  the  right  of  accountants  from  other 
states  to  become  licensed  in  the  state  by  the  proTislon 
for  their  admission  upon  their  foreign  certificate  if 
meeting  v/ith  the  approval  of  the  local  board,  this  indicat- 
ing that  a foreign  practitioner  must  be  admitted  under  the 
laws  of  the  local  state.  So  it  is  pointed  out  at  length, 
and  interestingly,  in  Lehman  v.  State  Board  of  Public 
Accountancy,  208  Ala.  165,  94  So.  94,  that  while  a lawyer 
or  a doctor  cannot  practice  at  all  without  a certificate, 
yet  public  accountants  may  practice  accountancy  without 
certificates.  The  court  said: 

*'They  are  not  reQ;uired  to  obtain  a 
certificate  or  license  to  practice 
their  calling  but  obtaining  the  license 
or  certificate  is  purely  voluntary  on 
their  part.** 


LONCLUSIOM 


In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  it  is  unlawful  for  a firm  or  an  in- 
dividual operating  branch  ofi'ioes  in  Missouri  to  hold  them- 
selves out  as  certified  public  acountants,  the  partners 
being  certified  public  aocountants  of  other  states,  but  not 
holding  Iflssouri  degrees,  but  the  resident  partner  or  manager 
being  a Missouri  certified  public  accountant. 
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It  is  further  the  opinion  of  this  department  that 
a firm  or  partnership  cannot  style  itself  as  certified 
public  accountants  under  a lawfully  registered  fictitious 
xx^:iins  • 


Hespeotfully  submitted 


V;.  J.  BUHK2 

r.ssistant  Attorney  General 


APPROVE: 


J.  TAYLOR 

(acting)  iittorney  General 


PISH  AND  GAME:  Game  rish«  taken  from  waters  of  another  State  can  be 

sold  in  Mlssoiorl  (Section  8275) 


April  27,  1938 


Honorable  Elbert  L.  Ford 
rrosecuting  Attorney 
Dunklin  County 
Kennett,  klBsotrl 


Dear  Sir: 


This  will  acknowledge  yotu*  inquiry  of 
the  22d,  which  reads  as  follows: 

”I  would  api^reclate  you  sending  me 
an  opinion  on  your  construction  of 
Section  8276,  Revised  Statutes  Mis- 
souri 1929. 

"A  few  days  ago  the  Constable  at 
Campbell,  arrested  a peddler  of  cat- 
fish. The  fish  were  taken  from  the 
Waters  of  the  State  of  Arkansas,  and 
wore  being  offered  for  sale  on  the 
streets  of  Campbell*  The  Constable 
arrested  the  defendant  at  the  request 
of  the  Game  Viarden,  a Mr*  Jones,  from 
Charleston,  Missouri,  who  contends 
that  even  though  game  fish  were  caught 
in  another  State,  if  sold  in  this 
State  it  la  a violation  of  this  sec- 
tion* 

"My  contention  is  that  in  order  to 
violate  Section  8275,  fish  must  have 
been  ’caught  or  taken  from  the  waters 
of  this  State** 

I 

"They  have  this  party  arrested  under 
two  charges,  one  for  the  sale  end  of- 
fering for  sale  of  said  catfish  and 
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the  other  for  selllnf;  without  first 
having  and  obtaining  a State  and 
County  license*  Ihe  Cotmty  has  never 
set  any  license  for  fish  peddling  and 
the  City  of  Campoell  has  no  license, 
and  xny  contention  Is  that  this  nan  has 
violated  no  law  and  should  be  released 
and  the  Gene  Viarden  is  desirous  of  ob~ 
talnlng  an  opinion  from  your  office  be- 
for  dismissing  this  case* 


The  portion  of  Section  8275,  fi*  S*  ko*  1929 
which  Is  pertinent  to  your  question,  reads  as  follows: 

"It  shall  be  vtnlawful  for  any  parson, 
firm  or  corporation,  to  offer  for  sale, 
sell,  or  ship  for  market  purposes,  when 
catight  or  taken  from  the  waters  of  this 
state,  any  gene  fish*  " 


The  statute  Is  leveled  against  the  sale  of  game 
fish  "when  oaw;ht  or  taken  from  the  we  ter  s of  this  state*" 
The  laiguage  Is  clear*  To  violate  this  portion  ot  the 
statute,  a person  would  have  to  offer  for  sale,  sell  or 
ship  for  market  puupposes,  game  fish  caxight  or  taken  from 
the  waters  of  this  state* 


It  Is  a familiar  znile  that  criminal  statutes  are 
to  be  strictly  construed*  State  vs*  Owens,  268  Mo*  481* 
The  coxtrts  cannot  read  Into  criminal  statutes  crimes  that 
are  not  therein  defined* 


There  Is  xx>  provision  In  the  law  for  obtaining  a 
state  license  to  sell  fish,  or  making  It  a crime  to  sell 
fish  without  such  a license*  Yoxir  letter  states  that  no 
license  Is  reqTilred  by  your  city,  nor  by  the  city  of 
Campbell  to  sell  fish* 
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CONCLUSION. 


It  la,  therefore,  the  opinion  of  this  office  that 
the  man  mentioned  In  yoto*  letter  has  violated  no  law  of 
this  state  and  Is  therefore  not  subject  to  prosecution  un- 
der the  facts  outlined  In  your  letter. 


Yours  very  tiruly 


HARKY  H.  KAY 

Assistant  Attorney  General 


ArjtROVLD: 


J.  L.  TA'iYAyR 

(Acting)  Attorney  General 


HHK:FE 


PUBLIC  SERVICE  COWilSSION;  Motor  vehicles  transporting  cotton  and 

cotton  seed  from  glii  to  original  market 
MOTOR  VEHICLi  S:  or  warehouse  which  is  still  the  property 

of  the  producer  are  exempt  from  register- 
ing with  the  P,,  S.  C.  as  contract  haulers 
under  Section  5265.  


September  9,  1938 


n 


Honorable  Elbert  L.  Ford 
Prosecuting  Attorney 
Dunklin  County 
Kennettf'  Missouri 

Dear  Sin 

This  will  acknowledge  receipt  of  yo\ir  letter  of 
September  3^  1938,  idiieh  is  as  follows! 

"Some  of  the  highway  patrolman  have 
been  stopping  trucks  who  were  hauling 
cotton  seed  to  the  oil  mill  and  cotton 
to  the  ware  houses  and  advising  the 
truck  owners  they  saist  secure  a truck 
hauling  permit  in  order  to  haul  such 
products. 

"It  has  been  the  opinion  of  this  office 
that  this  being  agricultxural  products 
and  truckers  hauling  to  the. oil  isllla 
and  coa^resseSf  this  wotild  come  \inder 
the  exemptions  set  out  in  Section  6266 
Laws  of  Missouri 9 1937,  page  439. 

"Please  give  me  an  opinion  at  once  as 
to  whether  or  not  such  truck  drivers 
would  be  compelled  to  secure  contract 
hauler's  x}ermlt." 

The  power  and  authority  of  the  Public  Service 
Commission  on  this  subject  are  contained  in  Section  5270, 
Laws  of  1937,  page  436.  This  section  reads  as  follows: 

"The  public  service  commission  is  here- 
by vested  with  power  and  authority  and 
it  shall  be  its  duty  to  license,  super- 
vise and  regulate  every  contract  hauler 
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in  thla  state  exoept  as  provided  in 
section  5265  of  this  sot  and  to  approve 
schedules  containing  the  mlnluiH  oharges 
of  suoh  contract  haulers  and  to  prescribe 
reasonable  rules  and  regulations  govern*  ' 
ing  the  filing  and  keeping  open  for  pub- 
lic inspection  of  such  schedules t To 
l)reaoribe  after  heeurlng  and  upon  complaint 
or  its  own  initiative  suoh  miniwnirti  t^arge, 
or  such  rule«  regulation  or  piraotioe  as 
in  its  judgment  may  be  necessary  and  con- 
sistent with  the  public  interest  after 
giving  due  consideration  to  the  cost  of 
the  service  and  providing  that  suoh 
minimum  charges  shall  give  no  advantage 
or  preference  to  any  such  oontx^ot  hauler 
in  competition  with  any  oorvnon  carrier 
subject  to  this  act.* 

For  the  purpose  of  this  opinion  we  are  assuming  that 
under  the  above  statute  the  aiotor  vehicles  in  question  are 
subject  to  control  by  the  Public  Service  Cosnission  and 
are  engaged  in  the  transportation  of  cotton  and  cotton 
seed  as  contract  harilers  as  this  tezwi  is  defined  in  Section 
5264,  Laws  of  1931,  page  3C4,  and  should  be  licensed  as 
contract  haulers  unless  they  fall  within  the  exemption 
contained  in  Section  5265,  Imws  of  1937,  page  439,  rela- 
tive to  the  transportation  of  farm  products. 

This  section  provides  thatt  "The  provisions  of 
this  act  shall  not  apply  to  any  motor  vehicle  * « * » 
used  exclusively  in  transporting  farm  « « * products 
fz'om  the  farm  ««  to  a * * * warehouse,  or  other  original 
storage  or  market  * # 

Under  the  tenas  of  this  statute  if  the  exemption 
is  to  apply,  the  vehicle  ssist  be  vised  exclusively  for 
transporting  farm  products  from  the  farm  to  the  original 
storage  or  market  place.  Does  the  manner  in  irdiich  cotton 
and  ootton  seed  is  handled  between  the  farm  and  original 
storage  or  market  cause  it  to  oome  within  this  exemption? 


Cotton  is  a farm  product  which,  before  it  is  ready 
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to  be  stored^  oust  be  put  throu^  a ginning  ];)rooe8a  to 
aeparate  the  fiber  or  lint  from  the  seed.  Thla  is  also 
tznie  with  respeet  to  shat  auat  be  done  before  it  can  be 
sold  because  in  most  parts  of  the  state  cotton  is  now 
purchased  on  a grade  basis  and  the  quality  and  texture 
of  the  fiber  is  not  ascertainable  until  said  cotton  has 
been  ginned. 

The  Biotor  vehicles  in  question,  as  we  uxulerstand  It, 
are  transporting  the  lint  cotton  and  seed  from  the  gin  to 
the  compress  warehouse  or  oil  mill.  The  statute  says  "from 
the  farm  « « to  a « « « warehouse,  or  other  origins!  storage 
or  market.*  If  we  take  this  to  mean  that  the  cotton  oust 
be  being  transi>orted  direct  from  the  land  which  produced 
It  to  the  warehouse  or  market,  then,  of  course,  these  motor 
vehicles  must  obtain  x>ermlts. 

But  we  do  not  think  this  to  be  the  meaning  of  said 
statute.  The  purpose  of  the  Legislature  In  enacting  this 
exemption  statute  is  plain  In  that  said  body  desired  the 
farmer  to  be  able  to  get  a dieaper  transportation  rate 
and  they  realised  the  isqjraotlcabillty  of  i>re8oriblng  a 
definite  rate  or  schedule  for  a vehicle  engaged  in  moving 
farm  products  due  to  the  seasonal  activity  and  the  irregular 
route  and  territory  over  which  said  products  must  oe  trans- 
ported. 

The  principal  crops  of  Missouri  are  corn,  wheat, 
hay  and  cotton.  All  of  these  are  capable  of  being  trans- 
ported direct  from  the  land  which  produced  them  to  the 
original  siarket  or  storage  place,  except  cotton,  because 
It  is  not  necessary  that  they  be  put  through  a prelimiztary 
processing  before  they  can  be  sold  or  stored  as  Is  cotton. 
The  Legislature  has  not  named  a specific  crop  In  said 
statute  and  the  presujqptlon  is  that  they  intended  this 
exeaqjtion  to  apply  uniformly  to  all  farm  products.  This 
being  so  we  cannot  conclude  that  the  exemption  statute 
in  question  means  that  the  farm  product  must  be  being 
transported  direct  from  the  land  which  produced  it  to 
the  original  market  or  storage  place  because  such  a con- 
clusion would  exclude  those  vehicles  transporting  cotton 
and  cotton  seed. 

However,  the  manner  in  which  cotton  and  cotton 
seed  are  marketed  bears  on  this  question.  Some  cotton  la 
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sold  after  it  is  ginned  to  the  ginner  or  a buyer  there 
for  that  purpose y and  sometimes  the  producer  transports 
said  cotton  to  a warehouse  to  hold  for  a better  market. 
Though  this  latter  is  not  the  usual  proceduz*e  with  cotton 
seedf  it  could  be  if  the  producer  so  desired. 

ThuSf  where  the  producer  does  not  sell  his  cotton 
at  the  gin  It  is  apparent  that  the  transportation  of  said 
cotton  from  the  gin  to  the  warehouse  is  in  fact  merely  a 
continuation  of  the  transportation  which  began  at  the 
farm  (perhaps  in  another  vehicle)  and  which  was  interrupt- 
ed for  the  ginning  process  which  is  necessary  to  put  the 
cotton  in  a condition  to  be  sold  or  stored.  Thls^  in  our 
opinion,  is  transportation  from  the  farm  to  the  original 
market  or  storage,  even  thou^  it  may  be  carried  to  the 
gin  by  one  vehicle  and  away  from  there  in  another.  The 
important  thing  is  that  the  cotton  still  remains  the  pto- 
perty  of  the  producer.  The  above  is  also  true  with 
reference  to  cotton  seed  if  it  remains  the  property  of 
the  pz*oducer  enroute  from  the  farm  to  the  gin  and  thence 
to  the  market  or  storage  place. 

However,  where  the  producer  sells  both  seed  and 
cotton  or  either  at  the  gin  or  to  a buyer  there  for  that 
purpose,  the  gin  is  the  original  market  and  the  motor 
vehicle  transporting  the  seme  fx>om  the  gin  to  another 
market  is  not  exeiiq>ted  from  obtaining  a contract  ha\aler*a 
permit.  Neither  would  said  vehicle  be  exempt  where  the 
product  is  sold  by  the  producer  at  the  gin  when  the 
vehicle  is  transporting  the  seme  for  that  buyer  to  a ware- 
house or  place  of  storage  because  the  application  of  the 
exemption  ceases  once  the  product  reaches  either  the 
original  market  or  storage  place.  The  statute  does  not 
require  both  to  Eave  been  reached. 


CONCLUSION 

Therefore,  it  Is  our  opinion  that  the  exemption 
contained  in  Section  5266,  supra,  relative  to  the  trans- 
portation of  farm  products  is  applicable  to  those  motor 
vehicles  which  transport  oott<»i  or  cotton  seed  from  the 
gin  to  the  original  market  or  place  of  storage  if  said 
cotton  and  seed  are  still  the  property  of  the  producer 
and  remain  so  until  said  original  market  or  place  of 


Hon.  Elbert  L.  Ford 


5- 


Septeraber  9^  1938 


storage  is  reached  with  the  product. 

Of  ooursSf  the  sieaning  of  the  statute  is  clear  that 
the  Motor  rehlcle  laust  be  exclusively  devoted  to  the  trans- 
portation of  those  products  vliic^  aake  the  exemption  apply. 

Respectfully  aubaiitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED I 


Trrmnxj: 

(Acting)  Attorney  General 


LLBtDA 


MOVIE  QUIZ  CONTEST) 
LOTTERY  ) 


Movie  quiz  contest  constitutes 
a lottery. 


Dunklin  County 
Kennatt,  Missouri 


Dear  Sin 


V/s  have  your  rsquast  for  an  opinion  relativa  to 
tb«  0250^000  Mo vis  Quiz  Contast,  vherain  ara  to  ba  awarded 
6,404  prizes,  ranging  froa  $10*00  to  $60,000  each.  Wa 
also  have  a booklet  containing  the  contest  rules* 

You  request  an  opinion  of  this  office  as  to  whether 
or  not  this  Movie  Quiz  Contest  is  a violation  of  the  lottery 
laws  of  this  State*  Under  the  rules,  the  contestants  at- 
tend the  theatre  and  receive,  without  charge,  one  of  the 
booklets  containing  a list  of  prizes,  instructions  on  how 
to  win,  a set  of  the  contest  rules,  and  a list  of  the  motion 
pictxires  and  the  question  asked  with  reference  to  each 
picture*  The  conteatants  are  required  to  answer  one  question 
from  thirty  different  motion  pictures,  the  answers  to  which 
are  simple  enotigh  to  be  clearly  answered  by  anyone  seeing 
the  motion  picture  from  which  the  question  to  be  answered 
is  taken*  As  an  example  of  the  questions  asked,  we  qxiote 
the  following  question  from  the  booklets 

"ANS1VER  THIS  QUESTIONS  The  college  that 
Sonia  Henie  attends  in  *My  Lucky  Star* 
is  (Check  one) 

( ) Pennsylvania  ( ) Payne 

( ) Plymouth  ( ) Page  " 


Anyone  who  saw  the  above  pictxire  wosild  readily  recog- 
nize that  the  college  involved  was  Plymouth* 

Rule  2 provides  in  part  as  follows s 

" ««  The  name  of  the  motion  picture  and 
the  question  to  be  answered  for  that  par- 
ticular pictxire  is  clearly  described  in 
the  booklet*  The  question  asked  belongs 
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only  to  that  one  specially  designated 
motion  picture,  thirty  questions  only 
must  be  answered  to  be  eligible  In  this 
contest.” 


Rule  3 provides  that  the  answers  to  the  thirty  questions 
must  be  accompanied  by  a written  statement  oT  not  more  than  fifty 
words,  telling  the  name  of  the  picture  the  contestant  liked  beet 
and  why. 


Rule  6 provides  I 

"Entries  will  be  judged  by  the  highest 
number  of  correct  answers  to  questions 
regarding  thirty  plctiires.  In  the  event 
of  ties,  then  the  best  fifty  word  state- 
ments will  be  selected  and  graded  on  the 
basis  of  slncerlty,merlt,  originality 
and  advertising  value  to  determine  the 
winners.” 


Rule  11  provides  that  each  entry  will  be  carefully 
read  and  considered  by  Radio  Sc  Publication  Contests,  Inc.,  and 
that  the  final  judging  and  distribution  of  awards  will  be  made 
by  an  honorary  comulttee  of  prominent  persons  under  the  provisions 
of  Rule  12. 

Rule  13  provides  that  the  judges'  decision  Is  final. 

The  question  presented  is  whether  or  not  the  above 
scheme  Is  a lottery.  A lottery  Is  any  scheme  or  device  whereby 
anything  of  value  Is,  for  a consideration,  allotted  by  chance. 
State  vs.  Ihierson,  318  Ho.  633,  1 S.  W.  (2d)  109,  111;  State 
ex  rel.  vs.  Hughes,  299  Mo.  529,  253  S.  W.  329,  28  A.L.R.  1305; 
State  vs.  Becker,  248  Mo.  55,  154  S.  W.  769. 

The  term  In  constitutions  must  be  construed  In  the 
popular  sense.  Chancy  Park  Land  Co.  vs.  Hart,  104  la.  592; 

73  N.  W.  1059;  Johnson  vs.  State,  137  Ala.  101;  34  So.  1018. 

City  of  New  Orleans  vs.  Collins,  27  So.  532  , 5^. 

The  word  "lottery"  must  be  construed  In  Its  popular 
sense  with  the  view  of  remedying  the  mischief  Intended  to  be 
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prevented  and  to  suppress  all  evasions  for  the  continuance 
of  the  mischief.  People  vs.  MoPhee,  139  Mich.  667«  103  H.  W. 

17i|  69  L.  R.  A.  506}  State  ve«  Mumford,  73  Mo.  647,  660. 

State  V8.  Wersebe,  181  Atl.  299,  SOI. 

The  word  is  generic}  no  sooner  is  it  defined  by  a 
court  than  Ingenuity  evolves  some  scheme  within  the  mischief 
discussed  but  not  quite  within  the  letter  of  the  definition 
given.  People  vs.  MoPhee.  139  Mich.  687}  103  M.  W.  174}  69 
L.  R.  A.  605}  State  vs.  Clarke.  33  M.  H.  329.  This  is  made 
apparent  from  an  examination  of  a large  zaimber  of  cases  in 
which  various  methods  of  distributing  money  or  goods  by  chance 
are  examined* and  discussed. 

The  Missouri  statutes  which  psrohibit  the  operation  of 
a lottery  are  Sections  4314  and  4316.  R.  S.  Mo.  1929.  Ihile 
the  term  "consideration",  as  involved  in  lottery  schemes  has 
been  given  no  technical  meaning  in  Missouri,  it  has  been  con- 
sidered to  mean  the  seme  as  used  in  ordinary  contracts. 

The  Missouri  definition  keeps  alive  the  spirit  of 
Article  XIV.  Section  10  of  the  Missouri  Constitution,  and 
Section  4314  R.  S.  Missotu'i  1929.  end  gives  to  the  word  ”lottez*y" 
its  popular  and  non- technical  meaxilng  — a goal  which  all  defi- 
nition-makers have  sought.  This  definition  is  brief,  clear, 
complete,  comprehensive,  and  satiafactox*y  in  every  respect. 

It  assembles  the  elements  of  a lottery  in  bold  relief,  shows 
their  relation  to  each  other  with  no  attempt  to  place  any 
limited  or  confined  meaning  on  one  or  more  of  the  elements. 

It  ftumishes  an  accurate  standard  or  yardstick  for  testing 
any  lottery  achesM. 

A Minnesota  court,  in  construing  its  lottery  statute 
in  State  vs.  Moren.  48  Minn.  566.  l.c.  660.  saidi 

"The  statute  is  Intended  to  x^ach  all  de- 
vices which  are  in  the  nature  of  lotteries, 
in  whatever  form  presented,  and  the  courts 
will  tolerate  no  evasions  for  the  continuance 
of  the  mischief." 


From  the  George  ttashington  Law  Review.  May  1936.  page 
481.  we  find  the  universal  rule  stated  as  follows t 
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"The  rule  that  lottery  statutes  should  be 
construed  so  as  to  prevent  evasions,  is 
fundamental,  for  the  mind  of  man,  in- 
spired by  cupidity  and  the  desire  for 
unjust  enrichment  over  his  fellow  sian, 
has  invented  Innumerable  subterfuges.” 


This  rule  is  supported  by  the  following  authorities t 
Horner  vs.  United  States,  147  U.  S.  449,  13  S.  Ct.  409,  37 
L.  Ed.  237  (1893) I Ballock  vs.  State,  73  Md.  1,  8 L.  R.  A. 

671,  (1890) I Ex  parte  Gray,  23  Aris.  461,  204  Pac.  1029  (1922). 

Our  own  court,  in  State  ex  rel.  vs.  Hughes,  263  S.  W. 
229,  l.c.  231,  commenting  i4>on  atteBq;>ted  evasions,  saidi 

"If  the  fact  that  the  winning  mjmber  is 
determined  before  the  tickets  or  chances 
are  sold,  though  che  number  is  not  dis- 
closed, renders  the  scheme  \massailable 
as  a lottery,  then  the  'Louisiana  Lottez^' 
could  still  operate  under  our  law  by  the 
simple  device  of  deten&ining  the  winning 
nuBibers  first,  keeping  them  secret  axid 
then  selling  chances  based  upon  corres- 
pondence of  ticket  numbers  with  the  ntim- 
berk  already  drawn,  but  kept  secret  tvom 
the  ticket  buyers}  or  publishing  the  winning 
numbers  and  selling  secretly  numbered 
tickets.  None  will  contend  this  can  be 
done.  It  overlooks  the  whole  reason  for 
the  law  against  lotteries.  It  is  the  ap- 
peal to  the  gambling  instinct  which  is 
condemned,  and  no  mere  juggling  of  the 
order  of  business  can  serve  to  evade  the 
constitutional  provision.” 


The  test  of  a lottery  is  not  how  adroitly  worded  the 
scheme  is,  but  how  it  works.  State  vs.  Clarke,  33  N.  H.  329, 
l.c.  336.  ^ 

The  Uovie  Quis  Contest,  in  substance,  works  as  follows t 
People  buy  admission  tickets  to  a theatre  and  az^  given  a book- 
let containing  the  z*ule8  of  the  contest,  and  the  particular  ques- 
tion from  each  motion  picttire  to  be  answered  in  at  least  thirty 
motion  picttires.  People  attend  the  theatre  and  watch  the  pic- 
ture for  the  answer  to  the  question  asked.  This  constitutes 
consideration. 
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Wllllama,  Flexible  Participation  Lotteries,  Section 
67,  says: 

"The  element  of  consideration  has  been 
present  in  ntimerotis  forma  and  tuider  many 
different  conditions.  It  may  exist  as 
the  specific  price  of  the  right  to  par- 
ticipate in  the  distribution;  or  be 
merged  and  included  in  admission  fees; 
the  prices  of  tea;  bonds;  caramels;  turn- 
overs; newspapers;  merchiindise;  and  note 
cases;  or  it  may  be  observed  in  the  mass 
as  the  collective  contribution  of  the  pur- 
chasers even  though  some  of  them  participate 
in  the  drawing  without  being  required  to 
buy  anything*” 


In  this  case,  the  price  or  consideration  paid  to 
participate  is  merged  end  concealed  in  the  regular  admission 
price  to  the  theatre.  Under  these  circumstances,  the  court 
will  look  at  the  scheme  as  a whole  and  the  price  received 
from  the  customer  is  a consideration  for  both  the  article  sold 
and  the  chance  to  participate.  Some  of  the  oases  supporting 
this  rule  are  Meyer  vs.  State,  118  Qa*  20,;  Olover  vs.  lial- 
loska,  238  Mich.  216;  215  N.  W.  107;  State  vs*  iimerson,  318 
Mo*  633;  State  ex  rel.  vs.  Huf^hes,  299  Mo.  529;  State  vs* 
Uumford,  73  Mo*  647*  A list  of  additional  authorities  will 
be  found  in  Williams,  Flexible  Participation  Lotteries,  Sec- 
tion 204* 

It  therefore  appears  that  the  element  of  consideration 
is  present  in  the  Movie  Quia  Contest* 

The  second  element  of  a lottery  is  that  of  prise  — 
which  is  admittedly  present  in  this  Movie  Quis  Contest*  The 
first  prize  of  $50,000*,  the  second  prize  of  $25,000*,  the 
third  and  fourth  of  $10,000  each,  and  five  thousand  additional 
and  smaller  prizes  offered,  are  each  to  be  paid  in  cash*  There 
is  therefore  a prize  element  Involved  in  this  contest* 

We  come  to  the  third  and  ia  st  element  involved  in  the 
lottery  scheme  — the  element  of  chance* 
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There  ara  two  kinds  of  chance  which  are  racognlsad 
In  different  Jurisdictions  as  one  of  the  elements  of  lottery. 
Some  cotirts  follow  what  Is  known  as  the  "pure”  chance  doctrine, 
while  other  Jxirlsdlctlons  hold  to  that  of  "dominant”  chance. 

17  R.  C.  L.  122S  sayst 

"Chance  as  one  of  the  elements  of  a lot- 
tery  has  reference  to  the  attempt  to 
attain  certain  ends  not  by  skill  or  any 
kxiown  or  fixed  rules,  but  by  the  happen- 
ing of  a subsequent  event  Incapable  of 
ascertainment  or  accongpllahment  by  means 
of  human  foresight  or  Ingenuity,  and  It 
Is  essential  ««->  In  order  to  give  to  the 
scheme  the  character  of  a lottery.  In 
the  United  States  It  Is  not  necessary 
that  this  element  of  chance  8hoiQ.d  be 
*pure*  chance  but  may  be  accompanied  by 
an  element  of  calculation  or  even  of 
certainty." 


We  have  heretofore  pointed  out  that  under  Rule  6,  the 
winner  will  be  determined  by  the  "best  fifty  word  statements", 
to  be  selected  on  the  basis  of  sincerity,  merit,  originality 
and  advertising  value. 

Webster's  New  International  Dictionary  defines  these 
terms  briefly  as  follows: 

Sincerity:  "Quality  or  state  of  being 
sincere}  honesty  of  mind  or  Intention) 
freedom  from  simulation,  hypocrisy,  dis- 
guise or  false  pretense." 

Merit:  "Due  reward  or  ptinlahment)  usually, 
reward  deserved)  a mark  or  token  of  ex- 
cellence; quality,  state  or  fact  of  de- 
serving well  or  111)  to  earn  by  service  or 
performance)  to  have  a right  to  claim  as 
rewax^;  to  deserve." 

Originality:  "State  or  quality  of  being 
original.*^ 
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In  addition  to  the  above  elements  which  are  to  giiide 
the  judges  in  determining  what  is  the  beat  fifty  word  state- 
ment, the  "advertising  value"  will  be  considered.  The  con- 
test does  not  state  in  what  manner,  or  in  what  proportion 
these  elements  will  be  considered.  There  is  no  rule  or 
yardstick  by  which  the  best  statement  can  be  selected. 

Row  can  a judge  in  New  York,  stranger  to  a contestant 
in  Missouri,  know  the  sincerity  — the  state  of  mind  — of 
the  contestant  when  he  wrote  the  fifty  word  statement T Will 
the  judges,  in  determinizig  the  "merit"  of  the  statement,  be 
guided  wholly  by  the  technical  rules  of  grammer,  by  a clear- 
ness of  eaipression,  by  euphony  or  something  else?  Likewise, 
the  question  of  "originality"  may  depend  on  the  familiarity 
of  the  judges  with  literary  works.  A judge  with  limited 
knowledge  might  not  recognise  "borrowed"  phrases  or  sentences 
and  under  such  circxmutances  the  contestant  may  win  or  lose, 
depending  on  the  learning  or  ignorance  of  the  judge.  In  the 
last  analysis,  the  judges  are  given  unlimited  discretion  as 
to  the  selection  of  the  winner,  and  whatever  decision  is 
agreed  upon  by  the  judges,  the  contestants,  by  Rule  15,  are 
bound  thereby,  because  the  decision  of  the  Ju^es  "will  be 
final." 


It  is  apparent  from  Rule  6 that  the  determination 
of  the  best  statement  is  left  in  the  uncontrolled  discretion 
of  the  judges.  Commenting  upon  this  phase  of  lotteries,  we 
find  the  following  statement  in  45  Harvard  Law  Review,  page 
12121 


"It  is  somewhat  surprising  to  find  a 
fairly  large  number  of  decisions  in- 
volving the  award  of  prises  in  the 
uncontrolled  discretion  of  a judge.  All 
of  them  agree  that  the  contest  is  h lot- 
. tery." 


There  is  no  standard  or  rtile  by  which  the  best  fifty 
word  statement  is  to  be  selected,  or  judged  from  a definite 
standpoint.  In  Brooklyn  Caily  Eagle  vs.  Voorhles,  181  Fed. 
679,  1.0.  582,  the  court  saidt 

"It  must  be  held  that  to  offer  a prise 
for  the  *best*  essay  might  bo  a lottery. 
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if  th«  porsons  are  not  induced  to  conpete 
with  some  definite  statement  of  what  the 
word  *best*  meana*”' 


In  Colea  vs*  Odhain  Jt^ess  Ltd*,  1 K*  B*  (1956  ) 416, 
l*c*  426,  the  Chief  Justice  saidi 

"There  is  no  clue  at  all  to  the  qxialifica- 
tions  of  the  editor,  or  to  the  frame  of 
mind  in  which  he  will  act,  or  has  already 
acted  at  the  material  time*  There  is  no 
clue  to  the  criterion,  if  any,  by  reference 
to  which  the  standard  has  been  fixed*  The 
solution  which  is  to  be  adjudged  to  be  cor- 
rect is  not  to  be  pided  out  of  the  efforts 
of  the  competitors  in  competition  with  each 
other*  It  is  to  be  the  solution  that  is 
found,  on  exajsination,  to  coincide  most 
nearly  with  a set  of  words  chosen  before- 
hand by  somebody  not  known,  by  a method, 
if  any,  not  stated,  that  person  being 
perfectly  at  liberty  to  act  in  an  ar- 
bitrary, capricious,  or  even  mischievous 
spirit*  In  other  words,  the  competitors 
are  invited  to  pay  a certain  number  of 
pence  to  have  the  opportiinlty  of  taking 
blind  shots  at  a hidden  target*" 


Recently,  the  Supreme  Court  of  the  State  of  Mlasouri, 
in  one  of  the  best  reasoned  opinions  to  be  found  anywhere  *" 
State  vs*  Globe- Democrat  Pub*  Co*,  110  S*  W*  (2d)  705,  1* 

718,  in  an  opinion  of  Ellison,  J*,  aaidt 

"What  is  a matter  of  chance  for  one  man 
may  not  be  for  another*  And  as  kr* 

Justice  Holmes  said  in  Dillinijham  vs* 

McLaughlin,  264  U.  S*  570,  575,  44  S*  Ct* 

562  , 565,  66  L*  Ed*  742,  *idmit  a man  does 
not  know  and  cannot  find  out  is  chance  as 
to  him,  and  is  recognized  as  chanoe  by 
the  law*'  Obviously,  if  some  abstruse 
problem  comparable  to  the  Einstein  theory 
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were  submitted  to  the  general  public  In 
a prize  contest  on  the  representation 
that  no  special  training  or  education 
would  be  required  to  solve  It,  the  con- 
tention could  not  be  made,  aTter  contestants 
had  been  induced  to  part  with  their  en- 
trance money,  that  the  element  of  chance 
was  absent  because  there  were  a few  per- 
sons in  the  world  vdio  possessed  the  learn- 
ing necessary  to  understand  It*" 


The  Inclusion  or  the  exclusion  of  a definition  of 
the  word  "best"  may  determine  whether  a contest  is  one 
dominated  by  skill  or  chance.  Brooklyn  Dally  hagle  vs. 
Voorhies,  supra,  Boatwright  vs.  State,  38  S.  W.  v2d)  87 
(Texas).  The  former  case  failed  to  define  the  word  "best", 
while  the  latter  case  gave  It  a definite  meaning.  The  former 
case  might  be  a lottery,  the  latter  a game  of  skill. 

It  therefore  appears  that  the  winners  of  the  Movie 
Quiz  Contest  will  be  determined  by  chance . 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that 
the  Movie  Quiz  Contest  is  a lottery,  the  conducting  of  which 
is  made  puiilshable  by  Inprisonaent  In  the  Penitentiary  for 
not  less  than  two  nor  xoore  than  five  years,  or  by  imprison- 
ment In  the  oovmty  Jail  for  not  less  than  six  nor  more  than 
twelve  months. 


Respectfully  submitted 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 

APPROVED* 


Attorney  General 
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CHlROPHiLCTIC : Right  to  revoke  licenses  oy  the  State 

Board  


Decemuer  29,  1938 


FILED 

^ T ' 

A ^ 


Mr*  Jerome  F*  Fontana 

Secretary  of  Mo*  State  Board  of  Chiropractic  ExamLners 
3t*  Louis*  Missouri 

Deer  Sirt 

Ae  acknowledges  your  request  for  an  opinion  dated 
Decern jsr  20*  1938*  together  with  the  {daiotoatatie  copy 
of  certificate! 


*We  would  appreciate  it  very  much  if  you 
will  ronder  tMs  Boaird  an  opinion  in  regard 
to  the  following} 

We  have  inf ormatlo'i  in  our  office  to  the 
fact  that  in  1934  two  certificates  in 
Electro-Thet*apy*  a copy  of  which  I am 
enclosing*  were  issued  to  two  licensed 
ciiiropractors  in  this  State  by  a Chlro> 
practic  College  that  is  chartered  by  the 
State  of  Missoxuri*  recognized  by  this 
board*  without  these  chiropractors  attend- 
ing the  classes  in  Electro-Therapy*  Fur- 
ther* I wish  to  advise  that  the  certifi- 
cates were  not  honorary*  One  of  these 
certificates  that  was  issued  is  hanging 
in  a chiropractors  office  at  the  rresent 
t ime  • 

What  we  wish  to  know  is*  what  action  can 
this  .nard  take  against  the  College  as 
well  as  the  chiropractor** 


We  are  returning  herewith*  the  photostatie  copy  of 
certificate  which  you  suomitted*  Section  13549  R*  S*  Mo* 
1929  provides  in  partt 
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"**#**  Any  person  desiring  to  pro- 
cure a license  authorizing  him  or  her  to 
practice  chiropractic  In  thla  state  shall 
make  application  therefor  to  the  board  on 
a fora  prescribed  thereby « giving  his  or 
her  name,  sex,  age,  which  shall  not  oe 
less  than  21'  years,  name  of  school  or 
college  of  which  he  or  she  Is  a graduate, 
and  shall  furnish  the  board  satisfactory 
evidence  of  preliminary  education  as  re- 
quired in  tils  chapter,  and  of  good  moral 
cl  aracter,  and  ti  at  he  or  she  la  a 'grad- 
uate of  a chiropractic  school  or  college 
teaching  chiropractic  In  accordance  with 
the  requirements  of  this  chapter,  which 
shall  be  determined  by  the  bo^rd,  together 
with  such  other  Inforiiatlon  as  the  board 
may|  require,  and  which  application  shall 
ee  kworn  to  before  soi^  officer  authorized 
to  adml  later  oatlxs*  Any  applicant  who 
applies  for  examlnatl^  to  procure  a license 
to  bractlce  chiropractic^  and  who  has  matri- 
culated In  a Chiropractic  school  or  college  after 
after  the  passage  of  this  cliapter,  furnish 
satisfactory  evidence  of  their  preliminary 
educational  qualifications,  to-wlt i a certi- 
ficate of  graduation  from  an  accredited 
high  school  or  its  eouivalent*  Their  chiro- 
practic course  shall  cover  a period  of  r.ot 
leas  than  three  years ‘of  nine  months  each, 
and  requiring  actual  attendance  of  not  less 
than  2045  hours  and  which  shall  be  construed 
as  the  maximum  requlrem<Lnts  for  qualifications 
to  practice  chiropractic  under  this  chapter* 

There  shall  be  paid  to  said  board^  by  each 
applicant,  a fee  of  ^25*00,  $16*00  of  which 
shall  accompany  the  apjilicatlon,  and  the  bal- 
ance of  $10*00  shall  be  jpuld  upon  the  Issuance 
of  a license*  Any  person  failing  to  pass  such 
excuninatlon  ay  be  re-examined  within  one 
year  from  the  time  of  such  failure  without 
additional  fee*  The  coard  shall  subject  all 
applicants  to  an  examination  In  following 
subjects!  anatomy,  physiology^  symptomatology, 
hygiene  and  sanitation,  chiropractic  orthopedy 
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pathology*  principles  of  chiropractic  chiro- 
practic analysis^  and  practical  application 
of  their  knowledge  and  skill  in  chiropractic 
adjusting  and  nerve  tracing.  *♦♦**♦* 
Provided  furtive r»  that  students  sho  are  matrio- 
ulated  in  a croperly  recognized  chiropractic 
scliool  or  college  on  Octowor  1026.  and  who 
have  had  two  years  high  school  or  its  equivalent 
at  that  time,  shall  oe  admitted  to  examination 
upon  qualifying  with  three  years  of  six  months 
each  actual  attendance  in  such  sc^ol  or  college." 
««««««««* 


Section  16553  R.  3.  Mo*.  1929  providest 


"It  shall  be  the  duty  of  the  board  of  chiro- 
practic examiners  to  carefully  investigate 
all  charges,  of  immoral  or  illegal  actions  of 
anyone  to  whom  a license  to  >.ractice  chiro- 
pructie  in  this  state  j^s  been  issued.  Up- 
on complaint  beim  mad^  to  the  board  it  shall 
investigate  and  if  it  t-eems  probablwcauae  ex- 
ists for  the  complaint^  shall  furnibb  a cofy 
of  the  complaint  to  the  accused  by  registered 
mail,  agy^etiter-  with  a notice  of  tne  time  and 
claee  "or  the  hearing  of  same,  which  shall, 
not  be  less  than  thirty  days  after  deposit- 
iz^  of  saiu  comminication  in  the  United  States 
mail.  The  accused  shall  have  an  opcortunity 
to  be  beard  to  answer  such  charges  in  person, 
or  by  attorney,  und  if  upon  such  hearing  it 
shall  be  proven  beycmd  a reasonable  doubt  to 
the  joard.  that  the  accused  is  guilty  of  such 
immoral  or  illegal  action,  or  is  addicted,  or 
has  been  adaicteu.  during  a period  of  the  past 
six  months  to  the  use  of  narcotics,  drugs,  or 
intoxicating  liquors,  or  in  any  way  guilty  of 
deception  or  fruad  in  the  practice  of  chiro- 
practic. or  of  shielding  anybne  in  isBaoral 
practices,  criminal  or  Illegal  actions,  or  is 
guilty  of  any  criminal  or  Illegal  actions,  the 
board  shall  revoke  his  license* 
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CONCLUSIOI 


Pursuant  to  Section  13o49«  supra,  we  are  of  the  opin- 
ion .bat  the  State  Chiropractic  Hoard  must  recognise  certain 
Chiropractic  Schools  as  accredited,  only  so  long  as  said  schools 
comply  with  the  statutory  prescribed  course  of  study  and  said 
board  may  refuse  to  recognize  any  chiropractic  school  for  fail- 
ure to  comply  with  the  statutory  prescribed  course  of  study* 


The  fact  that  a recognized  Chiropractic  School  gives 
a certificate  to  students  who  complete  "a  course  in  Electro- 
Therapy  under  the  direction  of  the  members  of  the  faculty*, 
is  not  prohiulted  by  Missourij Statutes*  Electro-Therapy  is 
not  a statutory  prescribed  coarse  of  Chiropractic  study,  but 
isay  be  made  a requir^^d  subjec  ; of  study  by  rule  of  the  board, 
before  the  courd  will  issue  i ;s  license  to  practice  chiro- 
practic* On  the  other  hand,  :^here  is  nothing  the  bozrd  can 
do  about  prohibiting  any  Chlr  )practic  College  from  isauing 
the  certificate  onaplained  aon\t,  since  the  recognized  Chiro- 
practic College  does  not  cert  .fy  that  the  certificate  hold- 
er attended  classes  in  Electro-Therapy,  but  certifies  .only 
that  the  holder  has  *complete^  a co  rse  in  Electro-Therapy 
under  the  direction  of  the  members  of  the  faculty”,  and  by 
such  a special  certiTioate  it  shows  on  its  face  that  class- 
room attendanoe  is  not  represented,  and  nothing  on  the  face 
of  the  certificate  shows  it  to  be  a misrepresentation  of 
any  fact. 


Aa  to  the  holding  and  displaying,  of  such  a certifi- 
cate making  a licensed  Chiroprsotlc  liable  to  license  revo- 
cation, it  all  depends  upon  whether  such  conduct  be  ijamorsl* 
Pslss  representstlon  by  word  or  by  conduct,  which  are  acted 
upon  as  true  by  the  public  to  the  damage  and  detriment  of 
the  public  are  bound  to  be  immoral*  Vie  are  of  the  opinion 
that  a llcenaed  Chiropractic,  who  holds  and  displays  such 
a certificate  on  21ectro-Ti  .rspy^ls  no^  by  such  owncrsiilp 
and  dlsplav  without  other  misrepresentations  of  fact,  guilty 
of  immoral  ^aaduct  subjecting  himself  o be  cited  for  license 
revocation,  under  the  provisions  of  beotlou  13553,  supra* 


Respectfully  submitted. 


wes  sW» 


WM*  CRB  SAWYL’KS 

Hsalstant  Attorney  General 


LOVELL  R.  HEWITT 

Acting)  Attorney  General 
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Club  holding  3.8  percent.  Members  thereof  may 
not  store  intoxicating  liquor  in  lockers  on 
premises « 
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I r.  Joseph  M,  Garvey,  i resident 
Jepartnent  of  Folioe 
at.  Joseph,  Missouri 


uear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
February  3,  1938,  in  v;hich  you  request  an  opinion  as 
follows ; 


’’The  ahrine  organization  of  iit. 
Joseph  operates  a golf  and  country 
club  here  in  St.  Joseph.  In  con- 
nection with  their  club  house,  they 
have  a tap  room  in  vihich  they  sell 
liquor . I inforioed  them  it  would 
be  necessary  for  them  to  obtain 
liquor  licenses  in  order  to  sell 
liquor,  ihey  have  no  objection  to 
buying  the  license,  except  that 
under  the  retail  liquor  license 
they  vould  be  compelled  to  close 
their  tap-room  on  o\uiday.  Sunday 
is  the  day  they  entertain  most  of 
their  guests, 

”1  then  suggested ‘to  them  that  they 
might  obtain  a 3.8  beer  license  and 
if  any  of  the  members  an  ted  to 
drink  something  stronger  than  beer, 
they  could  build  loclnrs  which  the 
members  could  rent  and  in  vdiich  they 
could  store  liquor  purchased  from 
outside  dealers  for  their  personal 
\juBe.  This  suggestion  they  have 
followed  and  accordingly  purchased  a 
3.2  beer  license  in  the  naxos  of  the 
steward  of  the  club. 

“Judge  Sam  Wilcox,  of  o\xr  Circuit 
Court,  who  is  the  potentate  of  the 
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elub,  InTorioed  ms  this  ooming 
that  the  affldaylt  on  the  back  of 
the  application  requires  the  affiant 
to  state  that  no  liquor  of  any 
stronger  alcoholic  content  than  3.2 
will  be  kept  or  stored  on' the  prea- 
ises.  The  Jiaige  pointed  out  that 
the  steward  hesitated  about  signing 
such  an  affidayit  because  of  the 
presence  of  liquor  in  the  lookers. 

**1316  affidaTit  seeias  to  go  somewhat 
further  than  the  law,  which  proTides 
that  it  shall  be  unlawful  for  any 
person  holding  a malt  liquor  license 
or  permit  and  not  holding  a retail 
liquor  dealer's  license  coTsrlng  the 
premises  described  in  said  malt 
liquor  dealer's  license  or  permit 
to  have  or  keep  in  or  upon  the  prem- 
ises  any  intoxicating  liquor  of  any 
kind. " 

The  question  which  you  present,  stated  concisely, 
is:  May  the  holder  of  the  3.2>  beer  permit  of  a club  con- 
struct locksrs  in  which  members  of  the  club  may  keep  their 
own  intoxicating  liquors  and  not  run  contrary  to  the  pro- 
Tisions  of  the  Liquor  Control  Act,  prohibiting  the  keeping 
of  intoxicating  liquor  on  the  prsi^ses  coyered  by  a 3.2> 
beer  permit? 

Section  13139-h-l  of  the  Liquor  Control  >iet  (Laws 
of  1935,  page  397)  is  in  part  as  follows:  . 

"Any  person  holding  a permit  under 
this  article  to  sell  non-intoxicating 
beer  at  retail,  wdio  shall  haye  or 
keep  or  secrete  in  or  about  the  prem- 
ises described  in  and  coyered  by  his 
permit  any  intoxicating  liquor  of  any 
kind  or  character  ********** 
shall  be  deemed  guilty  of  a misdemeanor." 

Section  13139-Z-17  of  the  Liquor  Control  Act  (Laws 
of  1937,  page  536)  is  as  follows: 
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"Before  any  permit  authorized  by 
this  article  other  than  a manu- 
facturer's or  wholesaler's  permit 
shall  be  Issued  and  dellTered  to 
any  applicant  therefor,  such  appli- 
cant shall  take  and  subscribe  to  an 
oath  that  he  will  not  allow  any  In- 
toxicating liquor  of  any  kind  or 
character.  Including  beer  haTlng  an 
alcoholic  content  In  excess  of  3.2 
per  cent  by  weight,  to  be  kept, 
stored  or  secreted  In  or  upon  the 
premises  described  In  such  permit, 
and  that  such  applicant  will  not 
otherwise  rlolate  any  law  of  this 
state,  or  knowingly  allow  any  other 
.person  to  violate  any  law  of  this 
state  while  In  or  upon  such  premises," 

Section  13139-Z-21  of  the  Liquor  Control  Act  (Laws 

of  1935,  page  401)  is  In  part  as  follows: 

"iiny  person  holding  a license  to 
sell  non-lntoxl eating  beer  only  who 
shall  sell,  give  away  or  otherwise 
dispose  of,  or  suffer  the  same  to  be 
done  in,  upon  or  about  his  premises 
any  malt  liquor  containing  alcohol 
In  excess  of  three  and  two-tenths 
per  cent  (3.2^*)  by  weight,  or  any 
other  Intoxicating  liquor  of  any  kind 
or  character,  shall  be  deemed  guilty 
of  a felony." 

In  State  v.  Robinson,  163  App.,  l.c.  226,  It  Is 

said: 


"In  the  Interpretation  of  statutory 
language  the  meaning  must  be  given 
that  la  most  consonant  with  the  policy 
or  obvious  purpose  of  the  statute." 

Construing  the  above  sections  together.  It  Is  ap- 
parent that  the  obvious  purpose  Is  to  prevent  persons  li- 
censed under  the  non-lntoxl eating  liquor  laws  of  this 
state  from  handling  or  having  about  his  premises,  either 
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dlreotly  or  Indirectly,  intoxicating  liquor.  The  only  con> 
struotlon  consistent  with  this  purpose  and  which  noist  be 
adapted  here  is  as  follows:  A person  holding  a beer 

permit  must  not,  directly  or  indirectly,  under  any  clroujo- 
stances,  hare,  keep,  secrete,  sell  or  otherwise  dispose  of 
intoxicating  liquor,  or  suffer  the  same  to  be  done  in,  upon 
or  about  the  premises  coTered  by  his  permit. 

The  construction  of  lookers  on  these  premises  in  which 
members  of  the  club  will  keep  their  own  liquor  would  be  but  an 
attempt  to  oiroumYent  the  obvious  purposes  and  terms  of  the 
statutes.  A person  may  not  do  by  indirection  that  which  is 
prohibited  from  being  done  directly. 

CONCIUblOM 


Therefore,  it  is  the  opinion  of  this  department  that 
when  a club  or  association,  or  some  person  as  steward  of  said 
club  or  association,  has  obtaimd  a beer  permit,  the  mem- 

bers of  said  organization  may  not  keep  in to xl eating  liquor 
in  lookers  for  that  purpose  on  the  premises  covered  by  said 
permit.  The  doing  of  this  subjects  the  licensee  to  prose- 
cution, as  well  as  being  grounds  for  the  revocation  of  his 
permit  • 


Respectfully  subzaltted. 


TYRS  b.  BURTON 
■assistant  Attorney  General 


APiROVRD  By: 


J.ll.  Ti'JtOR 

(Acting)  Attorney  General 


LXB:V.i 


I 


CORONER : 


It  is  the  duty  of  the  coroner  to 
have  witnesses  suhscrihe  to  transcript 
of  testimony  given  in  a coroner*  a 
inquest. 


May  7,  1938 

> ' 


Dr.  CJ.  W.  Gaines, 

Coroner  of  Ray  Cotint y, 

Rlchinond,  Missouri. 

t 

Dear  Sir: 

This  will  acknowledge  receipt  of  yoxtr  request  dated 
May  3,  1938,  for  an  official  opinion  from  this  department 
which  request  is  as  follows t 

"Please  give  me  a ruling  on  section 
11621,  pertaining  to  witnesses  in 
coroners*  Inquest,  signing  their 
testimony. 

After  the  testimony  has  been  taken 
In  shorthand  and  later  typewritten. 

It  is  quite  a chore  to  himt  up  the 
witnesses  and  have  them  sign  the 
testimony,  especially  where  the 
witness  lives  a long  distance  away." 

Section  11612,  R.S.  Mo.  1929,  reads  as  follows: 

"Every  coroner,  so  soon  as  he  slxall 
be  notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to. his 
death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make 
out  Ms  warrant,  directed  to  the 
constable  of  the  township  where  the 
dead  body  la  found,  requiring  him 
forthwith  to  svunmon  a Jury  of  six 
good  and  lawful  men,  householders  of 
the  sai.ie  township,  to  appear  before 
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such  coroner,  at  the  tlrae  and  place 
In  his  warrant  expressed,  and  to 
Inquire,  upon  a view  of  the  body  of 
the  person  there  lying  dead,  how  and 
by  vitiom  ho  came  to  his  death," 

Under  this  section  It  Is  the  duty  of  every  coroner 
to  call  a jury  to  Inquire  Into  the  cause  of  death  by 
violence  of  casualty  of  any  one  found  within  his  county. 
Section  11621,  R.S.  Mo,  1929,  reads  as  follows* 

"The  evidence  of  such  witnesses  shall 
bo  taken  down  In  writing  and  subscribed 
by  fchem,  and  iT” it  relate  to  the  trial 
of  any  person  concemod  In  the  death, 
then  the  coroner  shall  bind  such 
wp.tnesses,  by  recognizance.  In  a reason- 
able sum  for  their  appearance  before 
the  court  having  criminal  Jurisdiction 
of  the  county  where  the  felony  appears 
to  have  been  committed,  at  Ihe  next 
term  thereof,  there  to  give  evidence; 
and  he  shall  return  to  the  same  court 
the  Inquisition,  written  evidence  and 
recognizance  by  him  taken," 

This  section  Is  mandatory  find  It  is  compulsory  for 
the  coroner  to  have  the  evidence  of  witnesses  testifying 
that  a coroner’s  Inquest  taken  down  In  writing  and  sub- 
scribed by  them. 

In  the  payment  of  duties  performed  In  compliance 
with  Section  11621,  R,S,  Mo,  1929,  Section  11628,  R.S.  Mo, 
1929,  provides  as  follows: 

"For  taking  dov.n  the  testimony  at  an 
inquest,  the  coroner  shall  be  allowed 
ten  cents  for  every  hundred  words,  and 
twenty-five  cents  for  certifying  the 
same , " 


"Shall"  as  used  In  Sections  11621,  11612  and  11628 
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la  mandatory.  The  word  "ahall"  In  the  statutes  directing 
that  public  body  shall  do  certain  acta  * « * waa  construed 
as  mandatory  and  In  a permissive  sense.  Grant  v.  City  of 
Newark,  28  New  Jersey  Law,  491,  497. 

It  la  the  duty  of  the  coroner  to  compel  the  testi- 
mony of  the  witnesses  before  a coroner's  Inquest  to  be 
taken  down  In  writing  and  also  require  that  the  transcript 
of  a testimony  bo  subscribed  by  them.  In  your  letter  you 
suggest  that  It  requires  some  effort  on  your  pert  to  hunt 
up  the  witnesses  and  have  them  sign  the  testimony  and  as  a 
suggestion  imder  the  law  of  the  state  of  Missouri  In  re- 
ference to  payment  of  witnesses  before  a coroner's  inquest, 
the  coroner  must  pay  the  witnesses  in  cash  out  of  money 
allotted  to  him  by  the  county  court  and  the  witnesses 
need  not  wait  vmtll  the  witness  fees  l:iave  been  paid  Into 
the  court.  As  a suggestion  to  help  In  your  work,  I would 
suggest  that  you  hold  the  cash  payment  of  the  witness 
until  he  has  finally  completed  his  testimony  by  subscribing 
to  the  transcript  of  his  testimony.  Tills  action  would 
cause  many  of  them  to  ret\<m  within  a reasonable  time  and 
sign  the  transcript  of  their  testimony. 

CONCLUSION 

In  view  of  the  above  sections  and  suggestions.  It 
Is  the  opinion  of  this  department  that  the  transcript  of  the 
shorthand  notes  of  witnesses  testifying  before  a coroner's 
inquest  must  be  subscribed  by  them,  and  it  is  the  duty  of 
the  coroner  to  follow  this  mandatoiry  section  In  detail. 

Heapectfully  submitted 


YK.  J. 

Assistant  Attorney  General 


APPROVED: 


j:  ii..  taylgs 

(Acting)  Attorney  General 


’.VJBjDA 


> - 


MOTOR  VErilCLESri 


Power  of  St,  Louis  Police  to  make 
arrests  for  displaying  illegal  tags 
on  motor  veM  cles  and  changing  niamber 
on  motor  block. 


January  11,  1938 


Mr.  John  H.  Glass co. 
Chief  of  Police, 

St.  Louis,  Missouri. 

Dear  Slrt 


This  will  acknowledge  receipt  of  yovir  reqrjest  for 
an  official  opinion  dated  Janupry  5,  1938,  which  reads 
as  follows t 

"7/ould  request  this  department  obtain 
opinion  or  decision  from  Attorney 
General  at  Jefferson  City,  Mo#,  thru 
the  secretary  of  State *s  Office j hav- 
ing to  do  with  the  following  situations 

What  Jurisdiction  this  department  has 
Insofar  as  automobiles  bearing  improper 
state  licenses  are  concerned  and  liOT  In 
operation. 

Also  in  the  matter  cf  Certificate  of 
Title;  It  being  the  practice  of  used 
Car  dealers  and  J\ink  dealers  to  retain 
these  Certificate  of  Titles  and  ^:0T 
return  same  to  the  Co..anlaaioner  of 
Motor  Vehicles  for  cancellation.  In 
many  cases  this  bureau  has  found  these 
titles  are  used  ih  the  handling  of 
stolen  automobiles  In  which  the  motor 
numbers  are  erased  and  numbers  sub- 
stituted to  correspond  with  Certificate 
of  Title  in  their  possession;  their 
being  no  compulsory  measures  for  the 
return  of  these  titles  to  Commissioner 
of  Motor  Vehicles  when  the  automobiles 
are  wrecked  beyond  repair  or  Junked. 

This  matter  of  Certificate  of  Title 
has  been  taken  up  v/lth  Associate  City 
Counsellors  UcCuno  and  Barrow,  who 
su  est  decision  by  the  Attorney 
General  Office  at  Jefferson  City, 

Mo. 


Hr.  Jobn  H.  Glassco 
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The  attached  report  was  drafted  hy 
the  Automobile  Bureau  of  the  St* 

Louis  Police  Department  with  a view 
to  clearing  up  certain  matters  with 
tdilch  their  officers  come  in  contact 
almost  dally. 

Will  you  please  ^Ive  the  subject 
matter  atteiition  and  fa'^or  us  with  a 
ruling  by  which  our  officers  may  be 
governed,  at  your  early  convenience." 

Section  7770  Session  Laws  of  1935,  paragraph  E,  page 
298,  reads  as  follows: 

"No  person  shall  operate  a motor 
vehicle  or  trailer  on  which  there 
is  displayed  on  the  front  or  rear 
thereof  any  other  plate,  tag  or 
placard  bearing  any  nu]'!Der  except 
the  plate  ^ml^ed  _y  the  commis- 
sioner or  t!he  placai^Tlierolri  author- 
ised, and  the  official  license  tag 
of  any  municipality  of  this  state, 
nor  shall  there  be  displayed  on  any 
motor  vehicle  or  trailer  a placaixl, 
sign  or  tag  bearing  the  words  ’li- 
cense lost’,  'license  applied  for*, 
or  words  of  similar  import,  as  a 
substitute  for  such  number  plates 
or  such  placard." 

Under  this  section  a motor  vehicle  must  be  in  operation  before 
it  is  a violation  of  the  law. 

The  violation  \mder  parsigraph  E of  this  section  is 
punishable  as  set  out  in  Section  7786  R.S.  Mo.  192P,  paragraph 
D,  which  is  as  follows i 

"Any  person  who  violates  any  of  the 
other  provisions  of  this  article  shall, 
upon  conviction  thereof,  be  punished 
* by  a fine  of  not  less  tl^n  five  dollars 

(?“h,00)  or  more  than  five  hundred 
dollars  (^600* 00)  or  by  imprisonment 
in  the  county  jail  for  a term  not 
exceeding  two  years,  or  by  both  such 
• fine  and  Imprisonment," 

The  punishment  as  set  out  in  paragraph  D is  the  general  penalty 
set  out  in  the  motor  Vehicle  Act  idiere  no  specific  penalty  is 
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3et  out  for  any  specific  part  of  said  aCt. 

The  above  authority  set  out  covers  the  first  part 
of  yotir  request  regarding  the  Jurisdiction  of  the  police 
department  bearing  improper  state  licenses  when  not  in 
operation. 

Section  7781  R,S.  Mo,  1929,  paragraph  A provides  as 
follows : 

"No  person  shall  destroy,  remove, 
cover,  alter,  deface,  or  cause  to 
be  destroyed,  removed,  covered, 
altered  or  defaced,  the  raanufac- 
ttirer's  number,  the  motor  number 
or  other  distinguishing  number  on 
any  motor  vehicle,  or  number  or 
other  distinguishing  number  on 
any  motor  vehicle  tire,  the  pi*o- 
perty  of  another  for  any  reason 
whatsoever," 

This  paragraph  prohibits  the  alteration  of  the  dlstlnguishlnt:; 
niimbers  on  a motor  vehicle  and  is  punishable  as  a felony. 

Section  7786  R,S,  Mo,  1929,  paragraph  C,  provides  as 
punishment  for  the  violation  of  above  set  out  Section  7781  R, 
S,  fiHo,  1929,  paragraph  A,  as  follows* 

"Any  person  who  violates  paragraph 
(a)  of  section  7781,  paragraph  (a) 
of  section  7782  or  paragraph  (f) 
or  (g)  of  section  77o3  shall  be 
deemed  guilty  of  a felony  and  on 
conviction  thereof  shall  be  pvinl sh- 
ed by  imprisonment  in  the  peniten- 
tiary for  a term  not  exceeding  five 
years  or  by  confinement  in  the  county 
Jail  for  a tem  not  exceeding  one 
year,  or  by  a fine  not  exceeding  one 
hundr  d dollars  (^;100,00)  or  by  both 
such  fine  and  imprisonment," 

Section  7781  R,S,  Mo,  1929,  paragraph  B,  provides  as 
follows: 

"No  person  shall  sell,  or  offer  for 
sale,  or  shall  own  or  have  the  cus- 
tody or  possession  of  a motor  vehicle, 
trailer  or  motor  vehicle  tire  on  which 
the  original  or  manufacturer's  number 
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or  other  dlstingulshini:  numher  has 
been  destroyed,  removed,  covered, 
altered  or  defaced,  and  no  person 
shall  sell,  offer  for  sale,  own  or 
have  the  cvistody  or  possession  of 
a motor  vehicle  or  trailer  having; 
no  manufacturer ’a  number  or  other 
original  number,  or  distinguishing 
number  I " w v;  -:;--;;-*,  " 

Section  7781  R.S.  Mo,  1929  was  amended  by  way  of  addition  by 

Section  7781a  at  page  299  Session  Laws  of  1935  which  reads 

as  follows  I 

"Nothing  In  this  article  shall  be 
construed  to  prohibit  the  owner  of 
a certificate  of  title  to  a motor 
vehicle  issued  by  the  Secretary  of 
State  of  Missouri  from  z^movlng  the 
motor  or  engine  from  such  motor 
vehicle  and  replacing  same  by  a 
reconditioned ’motor  or  engine  of 
the  seme  make  or  mantLfacture,  and 
giving  such  replaced  motor  or  engine 
the  same  number  as  the  removed  motor 
or  engine  bore  on  having  same  install- 
ed. 

Such  owner  shall  Joint  with  the  person 
removing  said  motor  or  engine  and  re- 
placing the  motor  or  engine  In  said 
vehicle  In  an  affidavit,  idilch  affida- 
vit shall  show  the  number  of  the  engine 
or  motor  removed  from  said  motor  vehicle 
covered  by  said  certificate  of  title, 
the  date  of  such  removal  end  the  reason 
for  such  removal,  and  shall  give  a 
description  of  the  motor  or  engine  re- 
placed in  said  motor  vehicle,  which 
replaced  engine  or  motor  shall  bear 
the  same  number  as  the  motor  or  engine 
removed,  but  sliall  be  preceded  by  the 
symbol  *RC',  Said  affidavit,  together 
with  tlie  original  certificate  of  title 
shall  then  be  sent  to  the  Secretary  of 
State  at  Jefferson  city,  Missouri,  with 
a foe  of  sll.OO,  for  registration  of 
such  change  In  motors  or  engines.  On 
receipt  of  same  it  shall  be  the  duty 
of  the  Secretary  of  State  to  file  the 
affidavit,  and  such  certificate.  In 
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his  office,  and  Issue  a new  certif- 
icate of  title  covering  said  motor 
vehicle  In  the  naaae  of  the  owner 
thereof,  as  shown  hy  the  certificate 
filed,  and  to  deliver  said  new  certificate 
to  such  owner. 

Whenever  the  original  or  manufacturers ’ 
nvimber  or  other  distinguishing  nvunber 
on  any  motor  vehicle,  trailer  or  motor 
vehicle  tire  has  been  destroyed,  remov- 
ed, covered,  altered  or  defaced,  the 
owner  of  such  motor  vehicle,  tra5.1er, 
or  motor  vehicle  tire  may  apply  to 
the  Secretary  of  State,  at  Jeff ei son 
City,  Mlssotirl,  for,  and  upon  receipt 
of  such  application  togetlier  with  a 
fee  of  C^l.OO  the  Coranlss loner  shall 
Issue  to  said  applicant,  a certificate 
authorizing  the  owner  to  make  or 
star^  or  cause  to  be  made  or  stal!^>ed 
on  the  motor  vehicle,  or  motor  or 
engine  thereof  or  motor  vehicle  trail- 
er or  motor  vehicle  tire  a special 
number  to  be  designated  by  the  Commis- 
sioner and  wlien  such  number  has  been 
placed  upon  such  motor  vehicle  or  motor 
or  engine  thereof  or  trailer  or  motor 
vehicle  tire  such  new  niaaber  shall 
cecome  and  thereafter  bo  the  lawful 
number  of  the  same  for  the  ptirpose  of 
Identification  and  registration  and 
for  all  other  purposes  imder  the  pro- 
visions of  this  article,  and  the  owner 
thereof  may  thereafter  sell  and  trans- 
fer such  property  under  said  special  ■' 
ntunber  and  no  person  shall  destroy, 
remove,  cover,  alter  or  deface  any 
such  special  niomberj  provided  that  in 
connection  with  such  explication  for 
su<ii  new  number  the  owner  of  such 
motor  vehicle,  trailer  or  motor  vehicle 
tire  shall  produce  satisfactory  evidence 
that  he  Is  the  owner  thereof." 

• 

Section  7786  R.S.  Mo.  1929,  paragraph  D pirovides  for 
the  violation  of  Section  7781  R.S.  Ko.  1929,  paragraph  B 


I'jr*  John  H.  61&S8CO 


-6- 


January  11,  1938 


and  reads  as  follows: 

"Any  pf^rson  who  violates  any  of  the 
other  provisions  of  this  article 
siiall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
five  dollars  ($5.00)  or  more  than 
five  luindred  dollars  ( $500*00 ) or 
^ by  Imprisonment  In  the  county  jail 

for  a ton.,  not  exceeding,  two  years, 
or  by  both  such  fine  and  Imprison- 
ment." 

Section  7781  R.S*  tio.  1929,  which  ia?ovlded  that  it 
was  \inlawful  to  alter,  sell  or  have  In  possession  any  motor 
vehicle  or  tires,  the  serial  number  of  which  had  been  altered, 
or  In  which  the  number  of  the  engine  motor  had  been  altered, 
was  held  to  come  within  the  police  ^ower  In  Star  Square  Auto 
Supply  Company  v.  Gerk,  30  S.W.  •(2d)  447.  The  whole  act  was 
held  constitutional  under  this  case. 

COlK:LUSi.UN 

In  conclusion  will  say  that  It  Is  the  opinion  of  tills 
office  that  under  Section  7770,  paragraph  £,  Session  Laws  of 
1936,  page  298,  linless  the  motor  vehicle  Is  being  operated 
the  owner  is  not  committing  any  crime  by  placing  any  other 
tag  tixan  the  tag  issued  by  the  comcilssloner  of  motor  vehicles, 
upon  said  motor  vehicle. 

Further,  It  Is  the  opinion  of  this  office  that  the 
junk  dealers  are  not  required  to  retairn  certificates  of  title 
for  cancellation  to  the  commissioner  of  motor  vehicles  in  a 
transaction  wiiere  they  receive  the  assignment  of  the  certif- 
icate of  title  and  Intend  to  destroy  the  ear  as  junk.  How- 
ever, when  the  police  of  St.  Louis  can  prove  that  the  motor 
number  of  atiy  motor  on  any  motor  vehicle  has  been  altered  or 
changed  unlawfully  by  the  owner,  the  police  are  authorized  to 
charge  the  owner  of  said  motor  vehicle  with  a felony  under 
Section  7781  R.S.  Uo,  1929,  ...aragraph  A. 

If  there  Is  no  sufficient  evidence  to  prove  by  whom 
the  numbers  on  the  motor  had  been  altered  under  paragraph  A 
of  Section  7781,  paragraph  B of  said  Section  7781  forbids  the 
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selling  for  possession  of  notor  vehicles  or  motor  vehicle 
tires  so  altered.  Paragraph  5 of  tills  section  Is  punishable 
as  a misdemeanor. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


A:‘PaOVEDj 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


WJBtDA 


HABtiAfl  COKi*US  ) Certiorari  will  not  lie  to  review  the  circuit 
CERTIORARI  ) co\art*s  order  granting  bail  in  habeas  corpus 

matters,  there  being  no  jurisdictional  Question 
involved. 
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Honorable  U.  Stanley  Ginn 
Prosecuting  Attorney 
Lawrence  Coxmty 
Aurora,  Iriissouri 


Deer  Sin 


Y»e  acknowledge  your  request  for  an  opinion 
dated  January  13,  1958,  which  reads  as  follows! 

"On  the  5th  of  July,  1957,  Franklin 
Grimes  died  as  a result  of  gun-shot 
woiuida  which  had  been  inflicted  by 
Leo  kal?.onee,  a few  minutes  previous. 

A preliminary  hearing  was  held,  and 
ijeon  ^ alio  nee  was  bound  over  to  the 
Circuit  Court  and  ordered  held  with- 
out ball.  An  Information  was  filed 
in  the  Circuit  Court,  charging  Leo 
kallonee  with  murder  in  the  first 
degree.  Ho  testimony  was  introduced 
at  the  preliminary  hearing  by  the  de- 
fendant, except  four  witnesses  who 
testified  that  the  defendant  was  of 
good  character.  The  testimony  in- 
troduced by  the  state  at  the  prelimi- 
nary hearing  tended  clearly  end  de- 
cisely  to  show  a deliberate,  in- 
tentional and  unexcusable  murder. 
Thereafter,  on  the  20th  day  of  July, 

1957,  Defendant,  by  counsel,  pe- 
titioned the  Circuit  Judge  for  a Writ 
of  Habeas  Corpiis,  and  the  Sheriff  of 
Lawrence  County  duly  filed  his  return 
thereto.  Vihen  the  matter  came  on  for 
hearing  before  the  Circuit  Judge,  the 
Judge,  without  hearing  any  of  the  evi- 
dence presented  at  the  preliminary 
hearing,  or  without  permitting  to  be 
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introduced  the  subscribed  and  sworn 
testimony  of  the  witnesses  at  the  pre- 
liminary hearing  ahich  was  reduced  to 
writing  and  certified  to  by  the  wit- 
nesses, admitted  defendant  to  bail 
for  the  reason  that  the  transcript 
of  testimony  at  the  preliminary  hear- 
ing certified  to  by  the  Justice  of 
the  i^ence  and  subscribed  to  by  the 
witnesses,  failed  to  contain  the 
testimony  of  the  defense  character 
witnesses.  These  defense  witnesses 
refused  and  have  continued  to  refuse 
to  subscribe  their  testimony. 

’’I’lease  inforui  if  it  woxild  be  possible 
for  Certiorari  before  the  Supreme 
Court  to  withdraw  the  case  from  the 
inferior  court,  and  re-open  the  hear- 
ing as  to  whether  or  not  the  defend- 
ant shotild  be  admitted  to  bail. 

"ily  reason  for  asking  this  is  because 
it  will  be  very  difficult  to  bring 
the  defendant  to  trial  in  this  case 
as  long  as  he  is  out  on  bond.  At 
our  last  term  of  coxirt,  he  was 
granted  a continuance  because  of  the 
absence  of  witnesses.  Further,  the 
testimony  seemed  to  indicate  that 
the  defendant  might  have  been  in- 
tending to  kill  a different  person, 
and  of  course  the  danger  to  that 
person's  life  would  still  be  exist- 
ent." 


Section  1427,  R.  S.  Mo.  1629  provides  in  part 

"Application  for  such  writ  shall  be 
made  by  petition,  signed  by  the  party 
for  whose  relief  it  is  intended,  or 
by  some  person  in  his  behalf,  to  some 
court  of  record  in  term,  or  to  any 
judge  thereof  in  vacation.  ” 


Uon.  k«  Stanley  Ulnn 


Jantiary  21,  1938* 
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Section  1465,  R.  S.  ko«  1929  provides: 

"When  the  Imprlsoonent  Is  for  a 
criminal  or  stipposed  criminal  matter, 
the  court  or  magistrate  before  whom 
the  prisoner  shall  be  brought,  under, 
the  provisions  of  this  article,  shall 
not  discharge  him  for  any  Informality, 
Instifflclency  or  Ixvegularlty  of  the 
commitment;  taut  ir,  from  the  examina- 
tion taken  and  certified  by  the  com- 
mitting magistrate,  or  other  evidence. 
It  appear  that  'there  Is  sixfflclent 
legal  cause  for  commitment,  he  shall 
proceed  to  take  ball.  If  the  offense 
be  bailable,  and  good  ball  be  of- 
fered; If  not,  shall  commit  the 
prisoner  to  Jail." 


Section  1464,  R.  S.  Mo.  1929  provides: 

"V.hen  the  offense  Is  clearly  and  specifi- 
cally aet  forth  In  the  warrant  of  com- 
mltinent,  rw  evidence  other  than  the 
examination  taken  and  Certified  there- 
\uito  shall  be  received  for  or  against 
the  grlaoner.  unless  such  examination 
has  not  been  taken  and  certified  ac- 
cording to  law.  In  which  c ase  the  com- 
mitting magistrate  may  be  examined. 

If  desired  by  the  prisoner,  as  to  the 
evidence  on  which  the  cocanltment  was 
found,  and  thereupon  the  covirt  or 
magistrate  shall  proceed  to  ball, 
discharge  or  remand  the  prisoner,  as 
the  circumstances  of  the  case  may  re- 
quire; and  In  the  absence  of  all  such 
evidence,  the  i.;rlsoner  shall  not  be 
discharged,  but  may  be  balled  or  re- 
manded, according  to  the  circumstances 
of  the  case." 


Hon.  k.  Staxiley  Ginn 
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In  State  vs.  lilett,  112  ko.  App.  535,  l.c. 

558,  87  S.  W.  55,  the  court  said: 

"The  respondent  is  the  Judge  of  a 
coiirt  of  record  and,  as  such,  has 
authority.  In  the  vacation  of  hla 
court,  to  Issue  writs  of  habeas 
corpus  for  persons  alleged  to  be 
unlawfully  restrained  of  their 
liberty,  hear  their  applications 
for  discharge  and  decide  them. 

(R.  S.  1899,  sec.  5546.)  Now,  as 
the  respondent  was  empowered  to 
Issue  the  writ  and  decide  on  the 
right  of  the  petitioner  to  a dis- 
charge, he  was  empowered  to  decide 
erroneously  as  well  as  rightly. 

In  other  words,  his  Jurisdiction 
of  the  subject-matter  of  the  par- 
ticular case  was  complete.  The 
doctrine  prevails  In  this  State 
that  if  an  Inferior  court  granta 
the  discharge  of  a prisoner  in  a 
habeas  corp\is  proceeding  when  he 
la  not  entitled  to  be  dlscliarged, 
the  decision  Is  not  subject  to  re- 
view by  an  appellage  court,  as  It 
Is  favor  of  personal  liberty.  Of 
course.  If  some  inaglstrate  or  coxirt 
should  undertake  to  grant  the  writ 
when  he  or  it  had  no  Jurisdiction 
to  do  so,  the  proceeding  might  be 
prohibited  or,  perhaps,  reversed 
on  certiorari.  *»*  The  rule  Is 
that  the  decision  of  the  trlbxmal 
where  the  case  originated.  If  It 
was  a tribunal  enjoying  Jurisdic- 
tion of  the  cause.  Is  allowed  to 

j stand  whether  right  or  wrong.  " 


The  znillng  In  the  Hlett  case  was  q\K>ted  and 
approved  by  the  court  In  State  vs.  V«esthues,  286  S.  W. 
596,  l.c.  398. 


Hon*  til*  Stanley  Ulnn 
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In  State  va*  Sklnker,  25  S.  V,  (2d)  472}  324 
Ko*  955,  l*c*  959,  the  court  aaldt 

"Relator  aeeka  by  o\xr  writ  of  cer- 
tiorari to  quash  the  Jud^j^ent  of 
the  Circuit  Court  of  Webster  County, 
KilsBcuri,  in  the  habeas  corp\is  pro- 
ceedint:^  of  one  Joe  tlcBrlde,  petitioner* 

The  scope  of  our  review  under  this 
writ  is  liiuited  to  Jurisdictional 
matters  and  errors  appearing  on  the 
face  of  the  record  in  the  habeas 
corpus  proceeding  which  has  been 
certified  to  us  in  this  proceeding* 

Kite  take  the  record  as  ira  find 
it,  excluding  the  nere  evidence, 
which  can  in  the  natxire  of  things 
relate  to  the  merits  only*" 


CQRCmSlOl. 


By  the  Sklnker  case,  we  see  that  certiorari 
is  a remedy  in  Uissouri  to  bring  up  the  record  of  an 
Inferior  court  in  a habeas  corpus  case  where  such  inferior 
court  has  rendered  a Judgment  which  chews  on  the  face  of 
the  record  that  Jiid^ent  was  rendered  without  Jurisdiction 
Testimony  heard  by  the  trial  court  is  not  before  the  ap- 
pellate court  pursuant  to  certiorari*  Nor  are  matters 
of  exceptions  in  refxising  to  hear  testiiiiony* 

Construing  the  statute,  sui.ra,  the  circuit  court 
being  a coiurt  of  record,  has  original  Jurisdiction  to  hear 
and  determine  labeas  corptis  matters*  Its  original  Jioris- 
dlction  is  not  Inferior  to  the  Stqpreme  Court  when  on 
the  face  of  the  record  it  has  Jurisdiction  over  the 
person  and  the  subject  matter,  as  in  this  case*  If 
the  trial  coTurt  having  Jurisdiction  determines  the  of- 
fense to  be  a bailable  offense,  and  if  good  bail  be  of- 
fered, it  is  then  the  trial  court's  duty  to  determine 
in  what  sum  bail  shall  be  given,  end  proceed  to  take 
the  bail* 


Uon.  K.  Stanley  Ginn 
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Since  the  ruling  In  the  Hlett  case,  supra, 
the  decision  of  an  Inferior  court  with  jurisdiction 
over  the  person  and  the  subject  matter,  granting  a 
discharge  of  a prisoner,  pxarsuant  to  habeas  corpus, 
is  not  subject  to  review  by  an  appellant  court*  As 
the  discharge  of  a defendant  is  In  favor  of  personal 
liberty,  so  also  Is  this  court's  order  granting  a 
ball,  and  the  ruling  of  the  Hlett  case  should  prevail* 


Respectfully  submitted. 


m,  OKR  SAUXESIS 
Assistant  Attorney  General 


AlirROVKD} 


TTTT'fmm 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  * Finance  companies  have  the  right  to  hold 

certificate  of  title  belonging  to  dealers 
and  individuals  and  dealers  are  compeled 
to  have  certificate  of  title  in  possessioa. 


Pebjrutiry  18,  1938 


Mr.  John  H.  Olacsoo, 

Chief  of  Police, 

St.  Loiiis,  Missouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  of 
February  9,  1938,  for  an  opinion  from  this  office  which 
reads  as  follows: 

"Request  this  department  cansnunicate 
with  Attorney  General,  Jefferson  City, 

Mo.,  and  ask  for  ruling  on  the  follow- 
ing: 

Have  finance  ccanpanles  right  to  hold 
Certificate  of  Title  of  used  car  dealer 
on  floor  plan  cai*s? 

On  individual  oars  finance  companies 
hold  mortgage  onT 

Is  it  required  by  law  for  a used  err 
dealer  to  have  Certificate  of  Title 
in  his  possession  when  he  has  used  oar 
for  sale? 

Will  you  pie  se  furnish  this  department 
with  znling  on  the  questions  in  appended 
report  by  Lieut.  Jos.  G.  Lesyna,  in  dr  rge 
of  t^e  Auto  Theft  Bureau  of  this  depart- 
ment ?■ 

The  Section  7774  R.S.  Mo.  1929,  a part  of  which  reads 
as  follows: 

"*****  Pour  months  after  this  law 
takes  effect  and  thereafter,  it  shall 
be  vinlawful  for  any  jjerson  to  buy  or 
sell  in  this  state  any  motor  vehicle 


Ur.  John  H.  Glasaco 
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or  trailer  registered  under  the  laws 
of  this  state,  unless,  at  the  time  of 
the  delivery  thereof,  there  shall  pass 
between  the  parties  such  certificate 
of  ownership  with  an  asslgnr^ient  there- 
of, as  herein  provided,  axKl  the  sale 
of  any  motor  vehicle  or  trailer  regis- 
tered unc'er  the  laws  of  this  state, 
without  the  assignment  of  such  certifi- 
cate of  ownership,  shall  be  fraudulent 
and  void.  In  the  case  of  dealers,  a 
separate  certificate  of  ownership, 
either  of  such  dealer's  immediate  vendor, 
or  of  the  dealer  himself,  shall  be  requir- 
ed in  the  case  of  each  motor  vehicle  In 
his  possession,  and  the  cosnilssloner 
shall  deterxnino  the  form  In  which  appli- 
cation for  such  certificates  of  ownership 
and  assignments  shall  be  made,  in  case 
forms  differing  from  those  used  for  in- 
dividuals are,  in  his  Judgment,  reason- 
ably required:  ************ 

Page  99,  iiatra  Session,  1993-34  Laws  of  Missouri,  reads 
as  follows: 

"(a)  Every  owner  of  a motor  vehicle  or 
trailer,  idilch  shall  be  operated  or 
driven  upon  the  highways  of  tuls  state, 
shall  except  as  herein  otherwise  express- 
ly provided,  cause  to  be  filed,  by  mall 
or  otherwise.  In  the  office  of  the  commis- 
sioner, an  application  for  registration 
on  a blank  to  be  furnished  'ey  the  conmls- 
slonor  for  that  purpose,  containing: 

(1)  a brief  description  of  the  motor 
vehicle  to  be  registered,  including  the 
name  of  the  manufacturer,  the  motor  num- 
ber and  character,  and  amount  of  motive 
power,  stated  in  figures  of  horsepower; 

(2)  the  name,  residence  and  business 
address  of  the  owner  of  such  motor  ve- 

. hide;  (3)  If  said  motor • vehicle  be  a 
commerlcal  vehicle  the  weight  of  the 
vehicle  and  Its  rated  capacity  of  live 
load,  in  pounds  or  seating  capacity; 

(4)  If  such  motor  veh.lcle  be  a specially 
constructed  or  reconstructed  motor  ve- 
hicle, the  application  shall  so  state  and 
the  owner  shall  furnish  the  commissioner 
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such  additional  Information  aa  he  shall 
require* 

(b)  Upon  the  filing  of  auch  application, 
exhibition  of  certificate  of  ownership 
and  the  payment  of  the  fees  hereinafter 
provided,  th  commissioner  shall  assign 
a number  to  such  motor  vehicle,  and  with** 
out  other  expense  to  the  apxjlioent  shall 
issue  and  deliver  to  the  owner  a certif- 
icate of  registration  in  such  form  aa  the 
comnissioner  shall  prescribe,  end  a plate, 
or  set  of  plates,  bearing  such  number*” 

< • 

Under  the  above  sections  of  the  Lews  of  Misso\irl,  the 
purpose  of  the  Act  in  requiring  certificates  of  ownership 
was  to  prevent  the  illegal  sale  of  motor  vehicles*  The  Act 
or  Acts  does  not  require  the  possession  of  the  certificate 
of  ownership,  but  only  for  the  purpose  of  obtaining  license 
plates  and  transfer  of  ownership  of  the  motor  vehicle* 

In  construir^  the  Act  or  Acts  in  reference  to  motor 
vehicles,  the  coxirts  have  held  that  they  shovdci  go  Into  the 
purpose  of  the  Act* 

In  the  case  of  Betz  v*  Columbia  Telephone  Company, 

(App* ) 24  S.W*  (2d)  224,  the  court  said: 

"To  get  at  the  true  meaning  of  tlie  lan- 
guage of  the  statute,  the  coxort  must 
look  at  the  idiole  pux^pose  of  the  act, 
the  law  as  it  was  before  the  enactment 
and  the  change  in  the  law  inteixded  to 
be  made*” 

As  stated  befoi^,  the  purpose  of  the  Act  or  Acts  in 
reference  to  transfer  of  motor  vehicles,  was  to  require 
certificate  of  ownership,  shlch  certificates  were  to  bo  used 
in  obtaining  license  plates  and  transfer  of  the  ownership  of 
the  Identical  motor  vehicle.  The  Act  does  not  require  posses- 
sion of  the  certificate  of  title  except  for  the  purpose  set 
out  in  the  Motor  Vehicle  Act  or  Acts*  59  Cozuus  Juris  at 
page  961,  sets  out  the  following: 

"In  construing  a statute  to  give 
effect  to  the  Intent  or  purpose  of 
the  legislature,  the  object  of  the 
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statute  must  be  kept  mind,  Emd 
such  construction  placed  upon  It  as 
vlll,  IT  possible,  effect  Its  purpose, 
and  render  It  valid,  even  thovigh  It 
be  someidmit  Indefinite.  To  this  end 
It  should  be  given  a reasonable  or  . 
liberal  construction;  and  If  suscept- 
ible of  more  than  one  constznictlon. 

It  must  be  given  that  which  will  best 
effect  Its  purpose  rather  than  one 
which  would  defeat  It,  even  though 
such  construction  Is  not  within  the 
strict  literal  Interpretation  of  the 
statute,  end  even  thou(^  both  are 
equally  reason  r.ble.  VJhere  there  Is 
no  valid  reason  for  one  of  two  con- 
structions, the  one  for  which  there 
Is  no  reason  should  not  be  adopted. 

The  legislature  cannot  be  held  to  have 
Intended  something  beyond  Its  authority 
In  order  to  qualify  the  language  It  has 
used,"  citing  Betz  v.  Columbia  Telefhone 
Co.,  (App.)  24  S.W.  (2d)  224. 

CONCLUSION 

In  view  of  the  authorities  above  set  out.  It  Is  the 
opinion  of  this  office  that  finance  cong;>enles  have  the  right 
to  hold  certificate  of  titles  of  used  car  dealers  o1^  floor 
plan  cars.  Also,  finance  companies  have  the  right  to  hold 
certificates  of  titles  on  Individual  cars  seo\i.«d  by  a mort- 
gage held  by  the  finance  oompaziy. 

It  Is  also  the  opinion  of  this  office  that  a used  car 
dealer  Is  not  ocmpeled  to  have  certificate  of  title  In  his 
possession  shen  he  has  a used  oar  for  sale,  but  when  he  sells 
a err.  In  order  to  transfer  ownership,  he  must  have  a certificate 
of  title  of  the  previous  vendor  or  a certificate  furnished  by 
the  motor  vehicle  department  as  set  out  In  Section  7774  R.S. 

Mo.  1929. 

Respectfully  submitted. 


W.  J.  BUKKE 

APPFOVI'D:  Assistant  Attomey  General 


J.  E.  TAYLOR 

(Acting)  Attomey  General 
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INSURANClfi:  ) Policies  written  by  companies  writing  policle 

WORKMEN’S  COMPE^JSATION  ) known  as  excess  aggregate  policies/ 
COi'JvlISSION:  ) catastrophe  excess  policies  and  stop  loss 

policies,  under  supervision  and  control  of 
the  Insurance  Department  and  Workmen’ s 
Compensation  Commission* 


August  oO,  1938 


i»!i3souri  Viorkmen's  Compensation 
commission, 

Jefferson  City,  Missouri. 


■attention:  Wir,  Spencer  H.  Givens, 
Secretary 


Gentlemen: 


This  is  to  acknowledge  receipt  of  your  request 
for  an  opinion  from  this  Department  as  follows: 

”0n  behalf  of  tlie  workmen’s  compen- 
sation CoriTilsslon,  I am  herewith 
enclosing  two  forms  of  contracts 
known  as  the  excess  aggregate  and 
catastrophe  excess  policies  that 
are  being  Issued  by  a number  of 
companies,  at  least  one  of  which 
not  being  authorized  to  transact 
business  in  this  state*  These  con- 
tracts are  generally  classified  as 
stop  loss  contracts. 

"under  the  first  form,  the  company 
agrees  to  indemnify  the  employer 
from  any  loss  in  the  following  manner: 

"That  if  at  any  time  during  the 
period  of  a contract  any  employee  in 
the  employer’s  immediate  service 
shall  sustain  any  personal  injury 
by  accident  or  disease  while  engaged 
in  the  serlMce  of  the  employer  in 
work  forming  part  of  or  process  in 
their  business  liable  to  make  com- 
pensation tiler e for  by  virtue  of  the 
state  laws  of  Ji*ls30url  which  may  bo 
in  existence  at  the  time  of  any 
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accident  covered  by  this  policy,  the 
company  will  indemnify  the  employer 
arainst  all  sums  for  which  the  employ- 
er would  be  so  liable  and  will,  in 
addition,  be  responsible  for  coats 
and  expenses  incurred  with  the 
company’s  consent  in  connection  with 
any  claim  for  such  compensation,  it 
being  understood  and  agreed  that  the 
policy  shall  apply  only  to  operations 
at  certain  locations  or  elsewhere 
within  the  State  of  Jilssourl*  'fhls 
policy  is  only  to  pay  the  excess  of 
^,000*00  in  respect  of  each  and 
every  disaster  within  a limit  of 
liability  of  a certain  stipxilated 
amoimt  in  respect  of  each  and  every 
disaster  irrespective  of  the  amount 
of  the  policy. 

"The  term  'disaster'  is  defined  in 
the  policy  to  mean  an  accident  or 
series  of  accidents  arising  out  of 
one  occurrence.  This  policy  further 
provides  that  in  the  event  of  claim 
or  any  number  of  claims  arising  out 
o?  any  one  disaster  occxirring  likely 
t-  exceed  ii^,000.00  no  cost  shall 
be  Incurred  without  the  consent  of 
the  company. 

"We  are  desirous  of  having  your 
opinion  whether  the  two  forms  out- 
lined above  constitute  the  trans- 
action of  a workmen's  compensation 
business  in  the  ^tate  of  iilissoiu*!. 

If  the  business  written  on  the  forms 
outlined  above  is  not  to  be  consid- 
ered workmen's  compensation  insurance, 
I would  appreciate  your  advising  me 
under  what  classification  such  busi- 
ness may  be  placed.  " 
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*^'or  answer  to  your  question,  \e  must  refer  to 
the  statutes  relative  to  the  Viorkmen's  Compensation  Act 
to  aeterraine  whether  or  not  the  form  of  the  policies 
mentioned  and  enclosed  In  your  letter,  should  be  classi- 
fied as  workmen's  Compen.jRtion  business  In  the  iitate  of 
Missouri* 


section  3323,  H,  o,  Aio,  1929,  provides  In  pert 
as  follows: 


"jCvery  employer  electing  to  accept 
the  provisions  of  this  chapter,  shall 
Insure  his  entire  liability  there- 
lander  except  as  hereafter  provided, 
with  some  Insurance  carrier  authorized 
to  insure  such  liability  in  this  state, 
except  that  an  employer  may  himself 
carry  the  whole  or  any  part  of  such 
liability  without  Insurance  upon 
satisfying  the  commission  of  his 
ability  so  to  do*  * * * 

ilie  above  section  requires  every  employer,  who 
elects  to  come  tinder  the  provisions  of  this  Act,  in  order 
that  tne  employer  may  secure  the  payment  of  compensation 
to  the  injured  employe,  must  provide  for  same  in  one  of 
two  ways:  (1)  He  shall  insure  his  entire  liability  there- 
under, with  some  insurance  carrier  authorized'  to  Insure 
such  liability  in  1±Lis  state,  or  (2)  the  employer  may 
hli.'iself  carry  the  whole  or  any  part  of  such  liability  with- 
out Insurance  upon  satisfying  the  Commission  of  his 
ability  to  do  so.  He  may  also  proceed  under  section  3531, 
h,  5,  Mo.  1929,  which  provides  that  the  "employer  or  group 
of  employers  may  enter  into  an  agreement  to  provide  a system 
of  compensation  benefits  or  insurance  in  lieu  of  the  compen- 
sation and  insurance  provided  by  this  chapter."  However, 
such  substitute  system  and  insurance  shall  be  subject  to 
the  approval  of  the  •superintendent  of  the  Insurance-  Depart- 
ment • 


It  is  those  cases  in  which  the  employer  elects 
to  carry  tfs  whole  or  any  part  of  his  liability,  after 
satisfying  the  Workmen's  Cc«npensatlon  Comi  ission  of  his 
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ability  to  do  so,  that  the  employers  purchase  what  have 
been  denominated  excess  aggregate  policies,  catastroj^e 
excess  policies,  or  stop  loss  policies* 

Section  3326,  R*  S,  ilo*  1929,  provides  in  part 
as  follows: 

"^very  aolloy  qL  insurance 
liability  under  thl_a  chak>tej-  shall  be 
in  accordance  with  the  provisions  of 
this  chapter  and  shall  be  in  a form 
approved  by  the  ouperintendent  of  the 
Insiurance  Department*  * * *"  (Italics  otu*s) 

It  follows,  therefore,  that  if  the  forma  of 
policies  mentioned  above  are  to  be  considered  as  insurance 
against  liability  under  the  Workmen*  s Compensation  Act, 
tne  forms  of  same  must  be  approved  by  the  Superintendent  of 
Insurance. 


In  the  catastro^..he  form  submitted  with  yoiir  letter 
of  request  the  Insured  is  referred  to  as  the  "employer"  and 
in  the  excess  aggregate  form  the  insured  is  referred  to  as 
" self-lneured"  and  the  company  is  referred  to  as  "reinsurer*" 
A reinsurer  is  one  who  agrees  to  Indemnify  or  insure  by 
contract  by  which  a first  insurer  relieves  himself  from  the 
liabilities  and  risks  which  he  has  undertaken,  and  devolves 
them  upon  ot±ier  insurers*  It  has  been  suggested  that  these 
Insurance  contracts*  mentioned  above,  between  the  employers 
and  the  instirance  company  are  contracts  of  reinsurance  and 
that  the  employe,  who  is  the  real  beneficiary,  la  therefore 
not  concerned  with  same.  It  is  also  suggested  that  the 
state  is  not  interested  and  tliat  these  contracts  are  the 
private  concern  of  the  employer  and  the  reinsurance  carrier* 
It  seems  to  us  that  when  the  employer  has  secured  the  consent 
of  the  Workmen*  s Co.,  pensation  Ctmimlsslon  under  the  provisions 
of  section  3325,  supra,  to  carry  the  whole  or  any  part  of 
his  liabilities  without  Insurance,  the  transaction  between 
the  employer  and  the  insured  is  not  reinsurance,  for  that 
term  presupposes  that  there  is  an  original  insurer,  .i-here 
can  be  no  reinsurance  without  an  original  insiirer. 


kisaourl  Viorkmen*  s Compensation 
Commission. 
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ISie  contract  forma  which  you  enclose  provide  that 
when  there  la  a loss  or  Injxiry  to  a workmen,  which  would 
likely  come  under  the  terms  of  the  policies  In  question,  the 
employer  must  give  notice  of  the  accident  to  the  Insxirance 
company  or  Its  agents  and  must  meet  all  of  the  requirements 
provided  In  said  policies  relative  to  notice  etc.,  the  same 
requirements  as  are  usually  found  In  policies  of  Insurance 
covering  liabilities  \inder  the  workmen*  s compensation  law; 
and  these  policies  further  provide  that  the  employer  shall 
not  make  any  settlement  or  admission  of  liability  without 
the  consent  of  the  Instirance  oompcuiy,  and  that  the  employer 
shall  give  the  Insurance  company  all  necessary  lnfoz*matlon 
and  assist  In  regard  to  any  claim  or  suit  or  proceeding  that 
may  be  filed  tliereon*  ^hese  policies  do  not  cover  the  entire 
liability  of  employer  but  only  In  cases  above  certain  amotmts 
under  certain  conditions,  according  to  the  terms  of  the 
policy.  However,  in  any  event,  they  Indemnify  the  employer 
against  liability  arising  out  of  the  relation  of  employer  and 
employee  as  fixed  and  determined  under  the  Workmen's  ^ornpen- 
satlon  Law.  Whenever  the  employer  enters  Into  contracts  of 
insurance,  as  above.  It  Is  nothing  more  than  workmen's  compen- 
sation Insurance. 

The  fact  that  the  Insurance  company  Insures  part  of 
the  risk  only  does  not  thereby  keep  It  from  being  workmen's 
compensation  lns\irance.  It  Is  still  workmen's  compensation 
Insurance. 


Both  the  employer  and  the  employee  by  reason  of 
these  contracts  of  lns^Irance  are  better  protected  If  the 
companies  v/rltlng  these  policies  are  under  the  supervision 
of  the  Insurance  Department  of  the  >>tate  and  the  forms  of 
policies  approved  by  the  ouperintendent  of  the  Insurance 
Department. 


Conclusion. 


It  Is, therefore,  our  opinion  that  the  Insurance 
carriers  entering  Into  the  Insinrance  contracts  described  In 
your  letter  of  request,  are  engaged  in  workmen's  compensation 
Insurance  business  and  are  subject  to  the  control  and  super- 
vision of  the  superintendent  of  Insurance. 

Very  txnily  yours 

AjtBROVLD:  COVELL  R.  HEWITT 

assistant  Attorney-deneral 


T^rire’Kl’TTKTCK  ' 
Attorney -General 


WORKME>^*S  COMPSUSATION  COMMISSION:  Comnlaslon  has -no  authority 
, under  the  statute  to  destroy 

permanent  records  In  its 
office* 


October  4,  1938. 

fCy'! 


I.il330uri  V.or’anen*3  Compensation 
Conmission, 

Jefferson  City,  ialsso\irl. 

iittentlon;  bpt  ncc  r H,  Givens, 
iiecretary 


Gentlemen: 


rhls  is  to  acknowledge  receipt  of  your  letter 
of  o.eptember  20th,  in  whlcii  you  request  the  opinion  of 
this  Gepartioent.  Your  letter  is  as  follows: 

"Ihe  Commission  is  seeking  your 
opinion  on  whether  or  not  it  would 
have  the  right  vmder  the  Missouri 
^•orkmen's  Compensation  Law  to 
destroy  certain  of  its  older 
records,  perhaps  those  in  non- 
compensable  cases,  that  are  more 
than  ten  years  old* 

''section  5300,  K,  5,  ko*  1929,  is 
the  only  part  of  the  Compensation 
Law  in  which  we  can  find  any  refer- 
ence for  records  to  be  kept,  and 
thi^  merely  states  that  the  Commis- 
sion's permanent  records  shall  be 
kept  in  Jefferson  City*  V.'e  are 
faced  with  the  problem  of  securing 
enough  space  for  the  actual  physical 
preservation  of  oxir  case  records* 

If  the  present  law  does  not  give  us 
authority  to  take  care  of  the  sitioa- 
tion,  we  plan  to  get  legislative 
action  on  the  matter,  and,  of  course, 

Y/anted  your  opinion  as  to  what  our 
procedure  should  be*” 
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iii  1 b s ourl  w orkmen ' s 

C .nipensatlon  Conur.lislon, 


Your  question  la,  whether  the  Commission  has 
authority  to  destroy  certain  records  In  the  office  of 
the  Commission  that  are  more  than  ten  years  old. 

section  53d0,  R.  mo.  1929,  mentioned  In  yovir 
letter,  provides  In  part  as  follows: 

"The  Cocm_lsfclon  shall  be  provided 
with  offices  at  the  state  capital. 

In  ot.  Louis  and  Kansas  City,  In 
which  offices  Its  records  shall  be 
kept,  but  Its  permanent  records 
shall  be  kept  In  Jefferson  City.  « 

It  Is  our  opinion  that  the  Commission  would  have 
no  authority  to  destroy  any  of  the  records  of  the  Mlsso\irl 
Workmen's  Cot.ipensatlon  Commission  even  thou^.  In  the  opinion 
of  the  Commission,  these  records  would  never  be  referred  to. 
In  our  opinion  you  should  receive  legislative  sanction  to 
destroy  any  of  the  permanent  files  or  records  In  your  office 
before  It  could  legally  be  done. 


Very  truly  yours. 


COVisSLL  R.  HisWITT 
assistant  Attorney-General 


CRH:  LG 


Ai-PROVLDI 


o.  h.  TAYLOR 

(Acting)  Attorney-General 


INSURANCE!:  Stipulated  premivun  company  may  not  amend  charter  as 

burial  society  by  resolution. 


May  31,  1938 


Mr,  Win.  F.  Goodiaan 
Corporation  Attorney 
Secretary  of  State's  Office 
Jefferson  City,  Missouri 


Dear  Mr.  Goodman t 

We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  May  26,  1933,  as  follows: 

’’Find  enclosed  resolution  on  the  part 
of  the  Atlas  Life  Society,  the  purport 
of  wlilch  is  to  effect  a re-organization 
of  said  company  to  cone  wltlxin  the 
pro'vislous  and  to  be  entitled  to  the 
rights  and  privileges  of  a burial 
association  organized  under  the  pro- 
visions of  Article  10,  Chapter  32, 

Revised  Statutes  of  Missouri,  1929. 

■Ve  know  of  no  statutory  provision,  case 
decision  or  legal  interpretation  of  the 
general  cox*poration  laws  of  this  state 
that  would  privilege  such  a re- organization. 

We  ask  the  favor  of  an  opinion  from  your 
office  as  to  whether  or  not  a re-organlzatlon 
under  Article  10,  Chapter  32,  Revised 
Statutes  of  Missouri,  1929,  may  be  effected 
through  the  filing  of  the  enclosed  resolutions." 

The  Atlas  Life  Society  was  originally  Incorporated  under 
/irtlcle  X,  Ctiapter  32,  R.  S.  Missouri  1929,  relating  to  benevolent, 
religious,  educational  and  scientific  associations  as  a bvirlal 
society  \inder  Section  5014  of  said  article,  as  follows: 


Mr.  \Vm.  F.  Goodaan 
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"^•■oolationa  may  be  Incorporated  under 
the  provisions  of  article  10,  chapter  32, 
K.S.  1929,  for  the  purpose  of  furnishing 
funeral  or  burial  benefits  for  their 
menders t Provided,  thaf  no  such  benefits 
shall  exceed  the  sum  of  three  bundled 
dollars  for  the  funeral  or  burial  of  any 
one  member.  Such  association  ivhen  formed 
shall  be  exempt  from  the  pTOVlslons  of 
the  general  lns\irance  laws  of  this  state, 
to  wit:  Chapter  37,  R.S.  1929:  Provided, 
that  any  such  association  now  In  existence 
may  Incorporate  as  provided  In  this  law 
within  ninety  days  after  It  shall  take 
effect,  and  thereafter  no  such  association 
shall  be  Incorporated,  as  In  this  law 
authorized,  xmtll  It  shall  have  application 
for  at  least  three  thousand  memberships, 
with  at  least  one  month's  dues  paid  on  each 
application:  Provided,  that  no  member 
shall  be  admitted  Into  any  such  association 
idio,  at  his  or  her  last  birthday  was  over 
age  of  66  years,  and  that  the  premium  or 
dues  collected  by  every  such  association 
shall  increase  at  the  same  as,  or  a greater 
rate  than,  premliims  are  Increased  from  10 
years  to  50  years:  Provided,  also,  that 
If  any  such  corporation  shall  receive  any 
member  as  of  any  date  prior  to  first  day  of 
of  the  month  In  which  such  member  was 
actually  received,  or  who  shall  z*ecelve  any 
member  at  a rate  for  any  other  age  than  the 
actual  age  of  such  member  sliall  be  deemed 
guilty  of  a misdemeanor  and  upon  conviction 
pu'.lshed  by  a fine  of  not  leas  than  five 
hundred  ($500«00)  dollars  nor  more  than 
one  thousand  ($1,000)  dollars,  and  In 
addition  thereto.  It  shall  be  the  duty  of 
circuit  Judge  before  idiom  sucn  case  Is 
tried  to  enter  Judgment  declaring  a for- 
feiture of  the  charter  of  the  defendant 
association. " 


Mr.  Wm.  F.  Goodman 
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Subsequent  th^^reto  the  Society  sought  to  re  Incorporate 
under  Section  5775  R.S.  Missouri  1929,  as  an  Insurance  company 
doing  business  vmder  the  stipulated  premium  plan,  as  follows t 

"Any  domestic  life  or  accident  corporation, 
company  or  association  existing  or  doing 
business  In  this  state  at  the  time  this  . 
article  takes  effect,  may,  by  the  vote  of 
a majority  of  Its  board  of  directors  or 
trustees,  accept  the  provisions  of  this 
article  and  amend  Its  articles  of  lncor~ 
poratlon  to  conform  to  the  same,  so  as  to 
cover  and  enjoy  any  and  all  the  provisions 
and  privileges  of  this  article  the  same 
as  If  It  had  been  originally  Incorporated 
thereunder,  and  It  shall  file  such  amended 
articles  of  Incorporation  In  the  office  of 
the  secretary  of  state,  a certified  copy  of 
idilch  shall  be  filed  with  the  Insuraxice 
department,  and  shall  thereafter  per> 
petually  enjoy  the  same  and  be  deemed  to 
have  ..een  Incorporated  under  this  article. 
Relncorporatlon,  however,  shall  In  no  way 
annul,  modify  or  change  any  of  the  existing 
contracts  and  liabilities  of  such  corporation, 
and  any  and  all  such  contracts  and  liabilities 
shall  continue  In  force  and  effect  the 
same  as  though  such  corporation  had  not 
reincorporated  or  qualified  \inder  this 
article,  neither  shall  such  relncoz^ratlon 
In  any  way  prejudice.  Impede  or  Impair  any 
pending  action  or  proceeding  or  any  rights 
previously  acquired." 

At  this  point  we  quote  from  the  Resolution  adopted  by 
the  Society,  which  you  enclosed,  reading  In  part  as  follows: 

"WHEREAS,  on  March  15th,  1938,  the  Honorable 
Dwight  H.  Brown,  Secretairy  of  State,  of 
the  State  of  Missouri,  Issued  an  amended 
Certificate  of  Incorporation  to  the  Atlas 
Life  Society,  declaring  It  to  be  an  In-  « 
surance  company  on  the  stipulated  premlia 
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plan  for  a period  of  one  hundred  years 
from  that  date,  with  a fully  paid  capital 
stock  of  twenty  five  thousand  dollars 
{$25,000,00),  and 

V-liEREAS,  as  provided  by  law,  proper  request 
was  made  of  the  Insurance  Department  of 
the  State  of  Mlssoiirl,  that  a license  be 
Issued  to  ths  Atlas  Life  Society, 
autaorising  It  to  writs  business  on  the 
stipulated  premium  plan,  and 

VtllLREAS,  while  no  license  has  been  Issued 
by  the  Insurance  Depaz’taent  of  this  State 
or  anyone  for  It,  and  no  move  of  any  kind 
has  ..een  made  by  the  Insurance  Department 
of  tills  state,  or  anyone  for  It,  toward 
the  end  that  said  license  might  be  Issued, 
and 

W’HEREAS,  The  Atlas  Life  Society,  by  reason 
of  the  failure  of  said  Insurance  Department 
to  Issue  a license  to  It  to  write  Its 
business  on  the  stipulated  premium  plan. 
Atlas  has  been  greatly  hampered  In  the 
proper  conduct  of  its  business  to  the  end 
that  great  damage  to  It  and/or  it's  members 
might  accrue  should  Its  Inactivity  longer 
exist,  and 

ViHLRiCAS,  It  Is  the  unanimous  sense  of  the 
Board  of  Directors,  of  the  Atlas  Life 
Society  that  the  best  Interests  of  the 
Society  and  of  It's  meoibers  would  be 
served  should  the  Atlas  Life  Society  here 
and  now  amend  It's  Articles  of  Association 
to  the  end  that  It's  amended  charter  as  a 
stipulated  premium  life  insurance  company 
be  again  amended  and  It's  Articles  of 
Association,  as  thus  amended,  become  In 
substance  and  In  fact  the  same  text  as 
they  were  previous  to  their  amendment  on 
March  12th,  1938:” 


Mr.  Wm.  ?•  Goodman 
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As  Indlcatad,  an  anended  certificate  of  Incorporation 
was  Issued  by  the  office  of  Secretary  of  State  to  the  Society 
declaring  It  to  oe  an  Insurance  comimny  on  the  stipulated  premltim 
plan,  but  the  Society  was  tinable  to  obtain  a license  from  the 
Insurance  Department*  The  Society  Is  therefore  asking  that 

"It's  amended  charter  as  a'  stipulated 
premium  life  insurance  company  be  again 
amended  and  It's  Articles  of  Association, 
as  thus  amended,  become  In  substance 
and  In  fact  the  same  text  as  they  were 
previous  to  their  amendment  on  March 
12,  1938." 

As  a stipulated  premium  life  insurance  company  authorized 
to  do  business  under  the  provisions  of  Chapter  37,  K.  S*  Missouri 
1929,  tliS  company  by  resolution  seeks  to  amend  Its  charter  and 
come  within  the  provisions  of  Article  X,  Chapter  32,  R*  S* 
Missouri  1929. 

A glance  at  Eectlon  5019  of  said  Article  X woxild  negative 
such  a possibility  Inasmuch  as  said  Article  declares  that 
It  is  not  applicable  to  life  Insurance  companies  authorised  to 
do  business  under  the  provisions  of  Chapter  37,  K.  S* 

Missouri  1929,  In  part  as  follows t 

"This  article  shall  not  bo  so  constznied  so  as 
to  apply  to  life  Insurance  companies, 
associations  or  societies  authorized  to  do 
business  under  the  provisions  of  Chapter 
37,  R.  fi*  Mis  sourl  1929  •> 

We  have  examined  the  statutes  carefully  and  fall  to  find 
any  authority  that  would  privilege  a relncorporatlon  in  the 
manner  here  xuidertaken* 


Mr*  Wm.  F>  Goodman 
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We  are  therefore  of  the  opinion  that  the  Atlas  Life 
Society  organized  under  Chapter  37,  R.  S.  Missouri  1929,  as 
a stipulated  premium  life  Insurance  company  may  not  re- 
incoz^orate  iinder  Article  X,  Chapter  32,  H.  s.  Missouri  1929, 
by  the  filing  of  the  enclosed  resolution. 


Respectfully  sulxaitted. 


MAX  WASSERHAN, 

Assistant  Attorney  General 

APPROVED* 


J.  E.  'I*.  Yt.OR 

(Acting)  Attorney  General 


MWsMM 


ELECTIONS:  ' 

ABSENTEE  BALLOTS: 
BALLOTS: 

COUNTY  CLERK: 

DEPUTY  COUNTY  CLERK: 


County  clerk  has  authority  to  appoint 
deputy  county  clerk  to  issue  absentee 
ballots  only  at  co\anty  clerk’s  office 
at  county  seat. 
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Hon.  G.  Derk  Green 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of 
January  22,  193^>  in  which  you  request  an  opinion  as 
follows: 


"The  County  Clerk  of  this  county 
recently  received  a communication 
from  one  of  the  labor  organizations 
requesting  that  deputy  County  Clerks 
be  appointed  in  Marceline  and 
Brookfield  for  the  purpose  of  re- 
ceiving applications  for  absentee 
ballots  and  accepting  the  ballots 
after  they  have  been  voted.  The 
purpose  of  this  being  to  permit  rail- 
road employees  to  vote  with  the  dep- 
uty County  Clerk  and  avoid  the 
necessity  of  making  application  in 
person  at  the  Linneus  office  or  by 
mail,  and  to  avoid  the  necessity  of 
returning  the  ballots  to  the  Linneus 
office  in  person  or  by  registered 
mail.  The  County  Clerk  suggested  to 
me  that  he  did  not  know  that  the  law 
regarding  absentee  ballots  permitted 
him  to  appoint  deputy  County  Clerks 
in  this  manner. 

"He  would  like  an  opinion  from  your 
office  regarding  the  authority  to  make 
appointments  for  this  purpose  and  also 
a ruling  concerning  the  furnishing  of 
seals  of  office  to  such  deputy  clerks, 
if  they  can  be  appointed,  and  their 
authority  to  take  applications,  issue 
absentee  ballots,  and  accepting  the 
filing  of  them  after  having  been  voted." 


Hon.  Or.  i)erk  Green 
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:\rtlole  VIII,  Section  9 of  tbe  Constitution  is  as 

follows : 

"v^nalifled  electors  absent  from  the 
state  on  military  or  nayal  serTlce 
shall,  and  qualified  electors  ab- 
sent from  their  counties  but  within 
the  state  may,  be  enabled  by  law  to 
wote  at  general  or  special  elections.'* 

Itirsuant  to  this  constitutional  proTision,  the 
legislature  enacted  Section  10161,  fi.S.  Missouri,  1929,  as 
axaended  in  Laws  of  1933,  page  219,  which  is  as  follows: 

"Any  person  being  a duly  qualified 
elector  of  the  State  of  Uisaouri, 
who  expects  in  the  course  of  his 
business  or  duties  to  be  absent  from 
the  eounty  in  which  he  is  a qmli- 
fled  elector  on  the  day  of  holding 
any  special,  general  or  primary 
election  at  which  any  presidential 
preference  is  indicated  or  any  candi- 
dates are  chosen  or  elected,  for  any 
congressional,  state,  district, 
county,  town,  city,  village,  pre- 
cinct or  Judicial  offices  or  at 
which  questions  of  public  policy  are 
submitted,  may  vote  at  such  election 
as  hereinafter  provided.** 

And  also  section  10182,  R.S.  Missouri,  1929,  Laws 
of  1935,  page  264,  which  is  as  follows: 

"ijiy  elector  as  defined  in  the  fore- 
going section  expecting  to  be  ab- 
sent from  the* county  of  his  residence 
on  the  day  of  such  election  may,  not 
-more  than  thirty  nor  less  than  five 
days  prior  to  the  date  of  such  elec- 
tion, jmake  application  in  person,  or 
by  mall , to  the  w>unty  clerk  or , 
where  exiting,  to  the  board  of  elec- 
tion commissioners,  or  other  officer 
or  offiwrs  charged  ^tk  ike  duty  oF 
Turnisking  balloks  for  suck  eleciion 
in  his  voting  urecin^.  ^or  an  of- 
TTolal'  ballot  for  said  precinct  to  be 
voted  at  such  election*** 


lion.  Gr.  Uerk  Qreen 
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..e  direct  your  attention  to  that  part  of  Section 
10168,  aupra,  which  we  have  underlined.  It  will  be  noticed 
it  i^sentions  ’’the  county  clerk*  or  *other  officer  charged 
with  the  duty  of  furnishing  ballots  for  such  election  in  hia 
voting  fjrecinct”. 

Section  10899,  R.S.  Missouri,  1929,  charges  the  county 
clerk  with  the  duty  of  furnishing  ballots  and  ia  aa  follows: 

"lixcept  as  in  this  article  other- 
wise provided,  it  shall  be  the  duty 
of  the  clerk'  of  the  county  court  of 
each  county  to  provide  inrinted 
ballots  for  every  election  for  pub- 
lic officers  in  which  the  electors 
or  any  of  the  electors  within  his 
county  participate,  and  to  cause  to 
be  printed  in  the  appropriate  ballot 
the  naioB  of  every  candidate  whose 
naae  has  been  certified  to  or  filed 
with  him  in  the  manner  provided  for 
in  this  article.  Ballots  other  than 
those  printed  by  the  respeotire 
clerks  of  the  county  courts  according 
to  the  provisions  of  this  article 
shall  not  be  cast  or  counted  in  any 
election.* 

The  exception  referred  to  in  this  section  applies  in  counties 
where  there  is  a board  of  election  commissioners.  (Sections 
10308  and  10303,  R.<S.  Missouri,  1929).  Tlius  in  Linn  County, 
which  we  will  assuiim  has  no  board  of  election  coimiiss loners, 
the  county  clerk  is  the  i>er8on  to  whom  the  application  for  an 
absentee  ballot  should  be  made.  The  statute  mentions  the 
clerk  specifically,  and  he  Is  also  the  officer  charged  with 
the  duty  of  furnishing;  ballots  for  the  election  in  the  pre- 
cinct in  which  the  voter  desires  to  oast  his  absentee  vote. 

The  above  statute,  in  referring  to  the  official 
duties  of  the  clerk  in  respect  to  absentee  ballots,  refers 
to  the  clerk  alone.  Beotion  11680,  R.S.  Missouri,  1929, 
provides  the  clerk  of  the  county  court  with  deputies,  and 
is  as  follows: 
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'*^very  clerk  ;ijay  appoint  one  or 
liore  deputies,  to  be  approved 
by  the  judge  or  judges,  or  a 
majority  of  tlism  in  vacation,  or 
by  the  court,  Viho  shall  be  at 
least  seventeen  years  of  snd 
have  all  other  qualifications 
of  their  principals  and  take  the 
like  oath,  Mid  i^ay  in  the  oaiM 
^faeir  prl abl  pals  pe^orm  t^e 
duties  of  clerk;  but  all  oierltcs 
aiid  theTF  sureiies  shall  be  re- 
sponsible for  the  conduct  of  their 
deputies  •'* 

In  Springer  v.  ^oJpadden,  49  l^o.,  l.c.  300,  the  court 
in  coirjusnting  on  the  effect  of  what  is  now  Section  11660, 
supra,  said;- 


'*The  law,  in  prescribing  the  duties 
of  clerks,  invariably  designates 
the  clerk  alone,  yet  the  functions 
of  his  office  may  always  be  per- 
formed by  deputy  duly  appointed. 

"The  deputy  has  no  authority  to  act 
in  his  own  name,  but  when  he  per- 
forms an  official  act  in  the  name 
of  the  principal,  it  is  the  act  of 
the  principal  himself.* 

Thus,  it  appears  that  a deputy  county  clerk  may  act 
for  his  principal,  the  clerk,  in  issuing  the  official  ab- 
sentee ballots.  However,  this  does  not  r.ean  that  this  duty 
of  the  clerk  may  be  performed  at  another  place  other  than 
the  o^ice  of  the  county  clerk  at  the  coimty  seat. 

section  11674,  K.8.  Missouri,  1929,  provides  where 
the  county  clerk  shall  transact  his  official  business,  and 
is  oS  follows: 


''Kaoh  clerk  shall  keep  his  office 
at  such  places  as  the  court  shall 
direct,  not  to  be  more  than  two  hun- 
dred yards  tror.  the  covirthouse  or 
permanent  place  of  holding  the  court 
of  which  he  is  clerk,  and  shall  there 
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keep  the  records,  papers  seal  and 
property  belonging  to  his  office 
and  transact  his  official  bus Iness." 

^uiualng  up  tbe  foregoing,  we  see  that  the  Issuing 
of  official  absentee  ballots  Is  a part  of  the  official 
duties  and  business  of  the  county  court  clerk,  ‘fhis  duty 
may  be  perforu^ed  by  the  deputy  clerk,  but  said  deputy,  when 
so  actlj^,  acts  In  the  najae  of  his  principal,  and  such  act 
Is  tlte  act  of  the  principal  hlicself.  The  act  caxst  be  per> 
formed  at  the  county  seat,  as  provided  In  Section  11674, 
supra,  where  all  the  official  business  of  the  coxmty  clerk 
xQuat  be  transacted. 


CONCLUSION 


Therefore^  It  Is  the  opinion  of  this  department 
that  the  Issuing  of  official  absentee  ballots  is  a part  of 
the  official  business  of  the  county  court  clerk  which  oust 
be  performed  at  his  office  at  the  county  seat.  That  the 
c^erk  may  not  appoint  deputies  vho  will  have  offices  at 
another  place  other  than  the  county  seat,  and  authorize 
those  deputies  to  Issue  official  absentee  ballots  at  that 
place  on  his  behalf. 


Kespectfully  submitted. 


TTRk  W.  BURTON 
.^slstant  Attorney  General 


/iPrROV^D  By: 


Tjnrjwi 

(^•.ctlng)  /attorney  General 


< 
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ASSAULT:  Mere  words  or  solicitation  not  s\ifficient  to  constitute 
assault  with  Intent  to  rape. 


February  8,  1938 


Hon.  Joseph  L.  Gutting 
Prosecuting  Attorney 
Clark  Cotinty 
Kahoka,  Missouri 


Dear  Sir: 


Vie  have  yo\ir  request  of  Pebiruary  5,  1938,  for  an 
opinion  idilch  reads  in  part  as  follows  i 

"I  would  like  to  have  your  opinion  as 
to  whether  or  not  the  facts  stated  in 
said  affidavit  constitute  the  crime  of 
attempted  rape.  The  statements  set  out 
in  the  affidavit  constitute  in  full 
evez*ything  that  was  said  or  done.” 

The  affidavit  attached  to  the  request  sets  out  a 
conversation  wherein  the  defenaant  by  solicitation  attempted 
to  liave  sexual  intercourse  with  the  prosecuting  witness. 

s 

An  examination  of  the  authorities  reveals  the  following 
i*ules  of  law  applicable  , herein: 

\ 

"Mere  Indecent  advances,  solicitations 
or  importxmlties  do  not  amount  to 
an  attempt.” 

52  C*J.  p.  1030,  Section  41. 

In  ^'tate  vs.  Harney,  101  Mo.  470,  1.  c.  472,  the  Supreme 
Court  in  a case  similar  to  the  present  one  made  this  statement: 
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"The  only  charce  that  can  be  evolved  from 
the  verbose  reiterations  of  this  Indictment 
is,  thf.t  the  defen  ant,  by  verbal  solici- 
tations, tried  to  obtain  the  consent  of  a 
child  vinder  the  at;e  of  tv/elve  years  to  have 
sexual  intercourse  with  him,  and  failed* 

However  despicable  and  deservlniij  of  pxmish- 
ment  such  conduct  may  be.  It  falls  short 
of  the  orlininal  offense  attempted  to  be 
charged,  to  const  tute  which  there  must  be 
an  actual  attempt  to  have  Intercourse  with 
such  calld.  So  1 >ng  as  the  evil  purpose 
'dwells  in  contemplation  only  It  Is  beyond 
the  grasp  of  these  provisions  of  the  law." 

Other  cases  supporting  the  statement  found  In  Corpus  Juris 
supra,  are  State  vs.  Remley,  237  S.W.  489;  State  vs.  Rlsellng, 

186  Mo.  321;  State  vs.  Pierce,  243  Mo.  524;  52  C.J.  1034,  Note  17. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the  facts 
stated  In  the  affidavit  are  not  sufficient  to  constitute  the 
crime  of  assault  with  Intent  to  commit  rape. 


Respectfully  submitted. 


FRANKLIN  E.  KIAOAN, 
Assistant  Attorney  General 

APPROVED: 


(Acting)  Attorney  General 


% 


EI£CTl<MfS:  1.  Section  10313  interpreted  to  Include  persons 
unlrstructed  wlo  request  aid  in  marking  fchdir  ballots  as  well 
as  persons  who  cannot  read  and  write  and  are  physically  unable 
to  cast  their  ballot. 

2.  Persons  making  the  oath  provided  for  in  Section  10313  can 
inform  election  judges  in  any  manner  he  choses  how  he  wants 
his  ballot  prepared. 


March  15,  1938 


Honorable  \V«  Graves 
Prosecuting  Attorney 
Jackson  County 
iiansas  City,  i)(d.saourl 


V 


tiear  air: 


'nils  Department  acknowledges  receipt  of  yottr 
letter  of  inarch  14,  1958,  idwreln  you  request  an  opinion 
based  on  the  Interpretation  of  ejection  10513,  K.  Llo* 
1929;  your  question  being  as  follows: 

"(a)  Is  any  voter  who  caxmot  read 
or  write, 

"(b)  ^ who  Is  unable  to  mark  his 

ballot  by  reason  of  physical 
disability, 

"(c)  Or  who  states  that  he  does  not 
know  how  to  mark  his  ballot, 

entitled  to  the  help  of  the  Judge  of 

^lection  In  so  marking  his  ballots" 

The  first  part  of  your  question,  designated  as 
"a'*  and  "b,"  Is  unquestionably  answered  by  oeotlon  10313, 
the  statute  being  plain  and  unambiguous,  fhat  Is,  when 
an  elector  cannot  read  or  write,  or  has  a physical  dis- 
ability which  prevents  the  actual  physical  act  of  voting, 
then  the  judges  of  the  ballots  diould  assist  him  In  the 
manner  as  provided  In  the  statute.  -section  "c"  of  your 
question  states  that  ”or  does  not  know  how  to  mark  his 
ballot,”  presents  a more  serious  and  difficult  problem. 

It  must  be  conceded  that  the  statute  In  Its  wording  does 
not  Include  expressly  this  class  of  electors,  but  at  the 
outset  we  think  a fair  construction  of  Uie  statute,  and  the 
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decisions  are  to  the  effect,  that  it  was  for  the  purpose 
of  aidin>^  electors  and  enabling  them  to  exercise  their 
franchise  idien,  by  reason  of  physical  disability  or 
illiteracy,  or  otherwise,  they  would  be  disfranchised* 
•Constitution,  by  article  VIII,  Section  2,  has  prescribed  the 
qualifications  of  voters*  In  the  decision  of  hance  vs* 
i^earbey,  251  Mo*  374,  it  was  held  that  while  the  right  to 
vote  is  not  a vested  natural  rip^t  in  a strict  sense,  yet 
it  is  a constitutional  right  in  those  citizens  possessed  of 
enumerated  constitutional  qualifications*  also,  a const!* 
tutlonal  right  to  vote  may  not  be  so  regulated  by  statute 
as  to  be  entirely  abrogated  or  lif^tly  denied* 

In  the  decision  of  ^tate  ex  rel*  vs*  Hough,  195 
Mo*  615,  it  was  held  to  the  effect  that  election  laws  must 
be  liberally  construed  in  aid  of  the  ri^t  of  suffrage*  Ihe 
statute  in  question  has  been  cantioned  "Illiterate  voters  ** 
Juuges  to  prepare  ballot,  when*^  ihe  word  "illiterate”  is 
defined  as. 


"a  person  Ignorant  of  letters  or  books; 
unliterate;  uninstrueted;  vmeducated*” 

Under  the  australian  ballot  system  of  voting,  the 
prime  purpose  was  to  safeguard  the  right  of  the  voters,  and 
that  the  secrecy  of  the  ballot  be  preserved  as  a ^eat  safe- 
guard to  the  pxirity  of  elections*  '^t  has  been  said  that  "all 
knowledge  of  how  a voter  has  voted  is  the  voter's  own  secret, 
imless  he  chooses  to  divulge  it  he  Iff  fully  protected,  and  a 
free  and  honest  vote  may  be  secured* 

Having  stated  that  the  section  does  not  expressly 
include  the  words  of  your  question,  we  must  consider  the  re- 
sults which  might  arise  if  the  elector  does  not  know  how  to 
mark  his  ballot,  and  the  Judge  or  Jtidges  of  election  assist 
or  give  him  information  in  marking  his  ballot* 

In  discussixig  such  a situation,  and  idxat  is  now 
:iectlon  10315,  the  court,  in  the  case  of  Hope  vs*  x<'lentge, 

140  MO*  1*  c*  404,  said: 

"again  it  is  urged  that  the  court 
erred  in  not  permitting  the  contestee 
to  show  that  in  the  case  of  certain 
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electors  the  Democratic  Judges  went  into 
the  booths  and  asslted  certain  electors 
therein  named.  K»ectlon  4784,  a part 
of  which  has  already  been  copied,  con- 
tains this  proviso:  *rrovldod,  however, 
tl^at  the  provisions  of  this  section 
shall  not  be  construed  to  allow  any 
Judge  or  Judges  of  any  election  to 
enter  a booth  for  the  purpose  of 
assisting  any  elector  in  preparing 
his  ballot.  Juch  Judges,  al1:er  read- 
ing to  the  elector  the  contents  of 
the  ballot,  shall,  witiiout  leaving 
their  respective  positions,  prepare 
such  ballot  as  the  elector  may 
dictate.'  >^cts  1893,  p.  164. 

’’Here  af>;aln  was  a positive  violation 
of  the  h w.  Ihe  Judges  had  no  right 
In  the  booths,  and  yet  there  Is  no 
allegation  that  this  misconduct  was 
In  furtherance  of  a design  to  xinduly 
Influence  these  electors,  or  that  they 
were  In  fact  Imposed  upon,  or  at:y 
advantage  takai  of  them  by  the  Judges, 
ihe  Judges  rendered  themselves  amenable 
for  a violation  of  the  lav,  but  the 
question  here  Is,  shall  this  unlawful 
action  of  the  Judge  disfranchise  the 
Illiterate  voter  for  whose  protection 
the  statute  made  provision?  iiust  he 
suffer  because  those  designated  by  the 
law  to  Instruct  hixi.  violate  the  lav? 

To  so  hold  would  establish  a precedent 
which  unscrupulous  partisan  officials 
might  seise  upon  to  nullify  a perfectly 
fair  and  honest  election.  It  is  a sound 
distinction  of  the  law  which  disfranchises 
a voter  for  his  ovm  failure  to  obey  the 
plain  and  positive  rules  adopted  to  se- 
cure an  honest  expression  of  the  will  of 
the  people,  and  that  idilch  refuses  to 
punish  him  for  the  neglect  or  misconduct 
of  an  officer,  over  whose  conduct  he  has 
no  control,  as  to  some  provisions  which 
the  legislature  has  not  deemed  of  sufficient 
importance  to  declare  a non-compliance 
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therewith  shall  avoid  the  election  or 
render  a ballot  Illegal  and  void*  Ihls 
objection  can  not*  for  these  reasons* 
be  sustained* " 

haferrlng  again  to  the  terns  of  oeotlon  10313*  supra* 
the  statute  does  not  provide  or  state  idiat  shall  be  the  result 
or  the  penal tv  In  the  event  the  terms  of  the  statute  are  not 
strictly  compiled  with*  Josie  election  statutes  provide  the 
result  or  the  penalty  for  failure  to  comply  with  the  terms 
of  the  statutes*  Ihe  decisions  of  ths  court*  and  the  general 
rule*  are  contained  in  Horsefell  vs*  Jehool  District*  143  Mo* 
App*  1*  o*  546a 

*The  decisions  of  the  ^kipreaie  Court  in 
this  State  have  not  been  altogether 
hansonious  as  to  the  effect  of  irregu- 
larities upon  the  result  of  an  election* 
and  we  shall  not  attempt  to  review  these 
oases*  but  we  think  it  inay  now  be  said  to  be 
the  established  rule  in  this  State*  as  it 
is  generally  in  other  Jurisdictions*  that 
when  a statute  expressly  declares  any 
particular  act  to  be  essential  to  the 
validity  of  an  election*  then  the  act  must 
be  performed  in  the  manner  provided  or 
the  election  will  be  void*  /ilso  If  the 
statute  provides  specifically  that  a ballot 
not  in  a prescribed  form  shall  not  be 
counted  then  the  px'ovision  is  mandatory  and 
the  courts  will  enforce  it;  but  if  the 
statute  merely  provides  that  certain  things 
shall  be  done  and  does  not  prescribe  what 
results  shall  follow  if  theee  things  ' 
are  not  done  then  the  provision  la  directory 
merely*  and  the  final  test  as  to  the 
legality  of  either  the  election  or  the 
ballot  is  idwther  or  not  the  voters  have 
been  given  an  opportunity  to  express*  and 
have  fairly  expressed  their  will*  If 
they  have*  the  election  will  be  upheld*  or 
the  ballot  counted  as  the  case  may  be* 

(Bowers  v*  ;kBlth*  111  Mo*  45*  20  d*  N*  101; 

Hope  V*  Plentge*  140  Mo*  390*  41  3*  W* 

1002;  Sanders  v*  Imcka*  142  Mo*  255*  43 
S*  W*  663;  State  ex  rel.  v*  Hoberta*  155 
Mo*  112*  53  S*  V*  620;  McKay  v*  Minner* 

164  ao*  608*  56  S*  W*  866;  Hehl  V*  Guion* 
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155  uiO»  76,  66  1024;  State  v, 

^wearlngan,  128  ko«  '<^pp»  606,  107  S,  sf, 

1.)" 

llierefore,  we  conclude  that  by  applying  the  above 
teat  as  contained  in  the  decision,  to  Section  10316,  H,  s* 
i^o,  1929,  the  section  is  directory*  But,  assijaing  for  the 
sake  of  argvment,  that  the  terms  of  the  statute  are  not 
broad  or  comprehensive  enough  to  include  that  class  of 
electors  #io  state  that  they  do  not  know  how  to  mark  their 
ballots,  and  that  if  the  Judges  of  election  assist  th«a, 
that  the  same  constitutes  an  irregiilarity,  shat  is  the 
resTilt? 

In  the  decision  of  State  ex  rel  • vs*  Arnold*  278 
Mo*  672,  it  was  held  an  election  irregularity  is  not  fatal 
to  the  validity  of  the  whole  return  of  the  precinct  uxiless 
made  so  by  stamte,  or  unless  the  irregularity  is  such  as  has 
probably  prevented  a free  and  full  expression  of  popular  will* 

And  again  in  the  deciaion  of  O'laughlln  vs.  City  of 
Kirkwood,  107  Mo*  502 t 

"To  annul  the  result  of  an  eleotlcn  be- 
cause of  irregulations  in  conducting  it, 
it  must  be  shomi  that  sosie  mandatory 
statute  was  violated  or  that  the  election 
was  conducted  in  such  an  irregular  man- 
ner that  the  true  sentiment  of  the  voters 
was  not  expressed  by  it  or  that  it  was 
impossible  to  know  whether  the  true  senti- 
ment was  Mxpressed*" 

ihus,  it  will  be  noted  from  the  above  decisions 
that  the  real  test  of  an  honest  ballot  oast  by  an  elector, 
is  that  the  true  sentiment  of  the  elector  is  idiown  by  his 
ballot*  i'^ud  vitiates  almost  every  act  of  a human  being, 
and  likewise  fraud  will  vitiate  a ballot  or  an  election,  all 
the  3b  gal  principles  and  decisions  which  we  have  offered  assume 
that  the  elector  is  honest,  and  lijpewise  the  election  Judges* 
again  we  say  such  irregularities  will  not  void  the  election 
or  the  ballot  of  the  elector  sdio  is  xuwble  to  cast  his  ballot 
without  aid*  As  was  said  in  the  ease  of  Jkelton  and  Drannock 
V*  Ulen,  217  Mo*  385: 
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"Irregularities  oommltted  by  the  Judges 
and  clerks  at  an  election  i^eh  are 
not  shown  to  be  fraudulent,  or  insti- 
gated by  contestee,  and  in  which  he 
in  no  wise  participated  or  derived  any 
benefit  from,  and  by  which  his  vote  was 
not  increased,  will  not  authorise  the  coxirt 
to  declare  the  whole  vote  at  the  precinct 
to  be  void,* 


Conclusion 


•<e  are  of  the  opinion  that  iriaen  an  elector  states, 
under  oath,  that  he  cannot  read  or  write,  or  that  he  is 
physically  unable  to  mark  his  ballot,  that  the  Judges  of 
election  shall  prepare  his  ballot,  k<e  are  of  the  further 
opinion  that  by  the  Constitution  of  Missouri  and  the  statutes 
governing  the  conduct  of  elections,  it  was  the  intention  of 
the  Legislature  that  every  person  who  meets  the  constitutional 
requirements  should  have  the  privilege  of  voting,  that  when 
the  Legislature  used  the  expression  "read  or  write"  it  meant 
by  those  words  not  the  naked  ability  to  read  words  or  to 
write  simple  sentences,  but,  as  contained  in  the  definition 
of  "illiterate,"  to  include  the  uninstructed;  that  it  compre- 
hends the  ability  to  consider  "its  contents  or  iseaning,"  as 
was  said  in  the  case  of  U,  i»,  v.  Tod*  294  Fed*  820,  822,  as 
follows! 

"Under  40t  Feb,  6,  Sec,  3 (8  Uc>Ca 
Sec,  136),  excluding  alieiim'  'physically 
capable  of  reading,'  but  who  cannot 
read  any  language,  a deaf  mute,  though 
physically  Incapable  of  reading  aloud, 
is  not  physically  incapable  of  reading; 

'reading'  being  the  act  practiced  or  art 
of  perusing  written  or  printed  siatter 
and  considering  its  contents  or  meaning," 

In  recent  years,  our  ballots  have  become  larger  with 
additional  parties,  constitutional  changes  and  propositions, 
so  that  it  requires  more  intelligence  of  the  voters  today  than 
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of  our  forefathers*  llie  layman  may  be  able  to  read  cr  copy 
the  physician's  book,  the  lasryer's  brief  or  the  phlloappher*  s 
works,  but  be  wholly  unable  to  comprehend  or  understam  any* 
thing  he  has  read*  Likewise,  the  elector  may  read  names  on 
the  ballot,  propositions  and  amendments  axid  yet  may  understand 
none  of  It,  and  as  a result  he  Is  In  the  same  position  so 
far  as  casting  an  Intelligent  vote  or  expressing  his  free 
choice  Is  concez^d  as  the  person  who  Is  Illiterate  or  cannot 
read  or  write*  In  reaching  this  conclusion,  we  are  not  un- 
mindful of  the  decision  of  the  K^tucky  Supireme  Court  fdiere 
a similar  statute  was  tinder  consideration  In  the  early  case 
of  Major  V*  Barker,  99  Ky.  306*  But  after  duly  considering 
the  same  we  aire  of  the  opinion  that  the  decision  has  given 
the  statute  a narrow  restricted  Interpretation  which  tends 
to  throw  barriers  In  the  path  of  the  voters  rather  than 
facilitate  the  act  of  casting  a ballot*  From  a leading  of 
the  decisions  of  the  Missouri  ouprema  Court,  relating  to 
Interpretations  of  election  statutes,  we  find  that  our 
iupreme  Court  has  more  liberal  views  than  that  of  the  Kentucky 
Supreme  Court;  hence,  we  decline  to  follow  the  ruling  In  the 
iiiajor  V*  Barker  decision* 

Ce  are,  therefore,  of  the  opinion  that  the  Judges 
may  aiislst  those  electors  idio,  by  reason  of  Illiteracy, 
physical  disability  or  lack  of  Instznictlon  or  understand- 
ing, are  unable  to  cast  their  ballot*  To  hold  otherwise 
may  have  the  effect  of  disfranchising  otherwise  qualified 
electors* 


II* 

The  following  question  has  also  been  presented  to 
this  office: 


"Ihe  second  point  involved  Is  this: 
the  law  states  'The  voter  may  declare 
his  choice  of  candidates  to  the  Judges 
having  charge  of  tide  ballots.  Etc** 

^e  believe  and  Insist  that  this  declara- 
tion may  take  any  one  of  the  following 
forms:  the  placing  of  a sample  ballot 

before  the  Judges  and  the  statement  that 
he  wants  to  vote  this  ticket,  or  the 
placing  of  a card  with  a list  of  candidates 
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before  Uie  Judges  with  the  atutement, 

I want  to  vote  this  ticket,  or  1 want 
to  vote  thl«  way,  or  1 want  to  vote 
for  these  candidates,  or  that  he  may 
say  to  the  Judges,  1 want  to  vote  for 
the  Democratic  candidates,  or  will  you 
mark  It  for  the  Democratio  candidates 
for  me,  or  idxo  are  the  Democratic 
candidates,  I want  to  vote  for  them. 

In  other  words  we  believe  that  the 
atatement  that  the  voter  may  declare 
hia  choice  of  candidates,  leaves  it 
open  to  btw  to  aelect  the  way  in  which 
he  make a his  declaration  and  that  the 
Judges  of  election  are  his  agents  for 
the  purpose  of  marking  it  in  the  way 
be  directs.* 

We  ahall  include  the  answer  to  the  above  question 
in  this  one  opinion- so  as  to  obviate  the  necessity  of  writing 
two  opinions. 

^Qie  section  (10515)  provides  that  when  the  voter 
makes  the  necessary  deolaraticm  \inder  oath  as  heretofore 
pointed  out 9 


"he  may  declare  his  choice  of  candidates 
to  the  Ju'dges  having  charge  of  the  bal- 
lots, who,  in  the  presence  of  the  elector, 
shall  pxwpmre  the  ballot  for  voting  in 
the  manner  hereinbefore  provided  « « « •, 

->uoh  Judges,  after  reuding  to  the  elector 
the  contents  of  the  ballot,  hall,  with- 
out leaving  their  respective  positions, 
prepwre  sxieh  ballot  as  the  elector  may 
dicSte.* 

It  is  clear  that  the  said  statute  intends  to 
guarantee  to  the  illiterate  or  physically  disabled  voter  the 
same  freedom  of  choice  that  the  literate  and  physically  fit 
voter  has.  Thm  literate  and  physically  fit  voter  can  mark 
his  ballot  in  secret,  and  he  therefore  has  compk  te  freedosi 
in  making  his  choice  of  candidates.  He  is  the  sole  Judge 
of  whom  he  is  to  vote  for.  To  guarantee  to  a voter  who, 
because  of  illiteracy  or  physical  disabilities,  has  to  call 
upon  the  Judges  of  election  for  assistanee  in  waking  out  his 
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ballot,,  tha  same  freedom  of  choice,  it  is  necessary  that  such 
unfortunate  voter  be  alloeed  to  dic^te  whom  he  shall  vote 
for.  V.hen  the  literate  and  physically  fit  voter  enters  hie 
booth  to  make  out  his  ballot  in  secret,  no  one  can  prevent 
him  from  taking  out  of  hie  pocket  a sample  ballot  already 
marked,  or  from  using  a typewritten  list  of  the  persona  he 
desires  to  vote  for,  or  from  using  any  other  data  he  has  in 
his  possession  from  which  to  make  out  his  ballot*  lliarefore, 
it  would  seem  clear  that  the  illiterate  or  physically  unfit 
voter  should  have  the  same  right  to  use  whatever  data  he  has 
in  his  possession  to  enable  him  to  have  his  ballot  prepared 
as  he  wants  it*  ^o  say  otherwise  would  be  to  deprive  the 
illiterate  and  physically  unfit  voter  of  equal  privileges 
with  his  literate  and  physically  fit  brothers* 

‘£he  statute  says  the  Judges  "shall  preiMire  suoh 
ballot  as  the  elector  jsay  dictate**  It  does  not  say  how  or 
in  what  manner  such  dictation  shall  be  made*  A dueb  man 
might  dictate  his  choices  one  way,  a blind  man  another,  a 
deaf  isan  still  another*  '^lie  statute  gives  him  the  right  to 
dictate  his  ballot,  and  it  does  not  lis^Jlt  him  in  his  method 
of  conveying  to  the  Judges  how  he  wants  to  vote*  any  way  be 
has  of  making  known  to  the  Judges  how  he  wsnts  to  vote  is  not 
unlawful*  The  Judges  are  his  agents  for  the  purpose  of  nmiring 
his  ballot* 


Conclusion 


It  is,  therefore,  the  opinion  of  this  office  that 
a voter  who  makes  the  declaration  under  oath  provided  for  in 
~wction  10515,  K*  5,  ao*  1929,  can  inform  the  Judges  of 
election  in  any  manner  he  chooses,  how  he  wants  his  ballot 
prepared. 


Yours  very  truly 


0LLlV;:ii  W.  IIQLKM 
Assistant  Attorney-General 

Ai^lROVGDs 
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A t to  rney-General 
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ELiSOTIONS:  Section  10313, R.S.  1929,  construed.  The 

words  "declare  under  oath"  do  not  require 
the  elector  to  sign  an  oath.  He  may  take 
it  orally 


March  19,  1936 


Honorable  Waller  W.  Grarea,  Jr. 
Prosecuting  Attorney 
Kansas  City,  Missouri 


F Tl  E d’^ 


Dear  Mr.  Gravest 


This  Department  acknowledges  your  telegram 
delivered  today.  In  which  you  request  an  opinion. 
As  your  telegram  states  the  question  tersely  and 
succinctly  we  herewith  quote  the  same: 

"The  Board  of  Election  Qoinals- 
alcmers  have  adopted  a rule 
following  the  suggestions  In 
your  opinion  of  reoenc  date 
Interpreting  section  ten 
thousand  three  hundred  thirteen 
allowing  Judges  of  election  to 
assist  voters  In  marking  their 
ballots.  They  have  gone  further 
and  require  In  their  regulation 
a signed  oath.  I would  like  to 
have  your  opinion  as  to  whether 
or  not  under  Section  Ten  thous- 
and three  hundred  and  thirteen 
the  voter  must  sign  an  oath  or 
whether  the  oath  may  be  taken 
orally  before  any  of  the  Judges 
of  election.* 


Bearing  In  mind  our  original  Interpretation 
of  Section  10313,  Revised  Statutes  Missouri  1929,  In 
our  opinion  of  March  15,  1936,  we  are  now  concerned 
with  the  expression,  "any  elector  who  declares  under 
oath  to  the  Judges  of  election  having  charge  of  the 
ballot^*  the  rest  of  the  section  being  to  the  effect 
that  if  said  person  cannot  read  or  write,  or  by  reason 
of  physical  disability  Is  unable  to  mark  his  ballot 
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and  may  "declare*  hla  choice  of  candidates  to  the  judgea 
haring  charge  of  the  ballota*  It  appeara  that  the 
electora,  under  the  cireuBstancea  aientioned,  "declare 
under  oath*  and  "declarea*  hia  choice  of  candidatea* 

Doea  the  elector  in”declaring  imder  oath*  do  the  same 
orally  or  in  writing? 

Webster’s  New  International  Dictionary  defines 
"declare*  as  follows t 

"To  make  clear;  to  free  from 
obscurity;  To  make  known  by 
language;  to  coaammicate  or 
Bumifest  to  others  explicitly 
and  plainly,  whether  ^y  acts, 
words,  writing,  or  signs;  to 
publish;  proclaim;  announce;  - - 
- To  make  declaration  of;  to 
assert;  to  affirm;  to  set 
forth;  to  avow." 


Worda  and  Phrases,  Volume  8,  page  1904,  de- 
fines the  word  "declare"  as  follows! 

"The  word  declare  signifies 
to  make  known,  to  assert  to 
others;  to  show  forth;  and 
this  in  any  manner  by  words 
or  by  acts,  in  writi^,  or 
by  signs •* 


We  think  the  general  rule  is  to  the  effect 
that  when  a statute  merely  states,  declares  or  says 
that  an  individual  shall  take  an  oath,  the  kind  or 
purpose  of  the  oath  being  imnaterial,  that  the  person 
taking  the  oath  receives  the  same  orally,  the 
usual  custom  being  by  raising  his  open  right  hand, 
the  rule  being  further  to  the  effect  that  an  "oral 
oath  is  sufficient  unless  a written  oath  is  prescribed •* 
46  Corpus  Juris,  843;  Davis  v.  Berger,  54  Mich.  658, 

1 • c • 654 • 
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In  order  to  compel  the  person  making  the  oath 
to  make  the  same  in  writing  it  would  have  been  neces- 
sary for  the  statute  to  have  contained  statements, 
"declare  under  oath  in  writing”  or  "subscribe  to  an 
oath”  or  "make  affidavit"  or  "make  affidavit  in 
writing." 

The  word  "subscribe"  is  defined  as,  "to  write 
at  the  bottom  or  end  of  a writing  or  instrument.  " 

"A  strict  definition  of  the  term  involves  the  idea 
of  a written  signature  or  a writing."  Loughren  v. 
Bonniwell,  101  N.  W.  287. 

In  order  to  make  the  point  we  call  your 
attention  to  the  fact  that  there  are  other  election 
statutes  which  state  when  the  oath  shall  be  in 
writizxg  and  when  certain  election  officials  shall 
subscribe  to  an  oath,  as,  for  instance.  Section  10236, 
Revised  Statutes  Missouri  1929.  A situation  analogous 
to  the  point  which  is  now  involved  may  be  illustrated 
and  deemed  on  a parity  with  Section  10271,  Revised 
Statutes  Missouri  1929,  wherein  it  is  provided  that 
in  a primax*7  election  any  voter  attenqpting  to  vote 
other  than  the  ticket  of  the  party  with  which  he  la 
known  to  be  affiliated  "when  challenged,  obligates 
himself  by  oath  or  affirmation  administered  by  one 
of  the  judges  to  support  the  noadnees  of  the  ticket 
he  is  voting  in  the  following  general  election." 

No  court  has  ever  construed  this  section  to  demand 
of  the  elector  an  oath  in  writing,  and,  we  think, 
clearly,  for  the  reason  that  the  statute  does  not 
require  that  the  oath  be  taken  in  writing. 

Lastly,  what  is  an  oath  and  is  it  not 
synonymous  with  the  word  affirmaticm?  It  has  been 
variously  defined;  a good  definition  being, 

"An  outward  pledge  given  by 
the  person  taking  it  that 
the  attestation  or  prosiises 
are  made  under  an  imnediate 
sense  of  responsibility  to 
God." 
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An  oath  is  an 

"appeal  by  a person  to  God 
to  witness  the  truth  of  what 
he  declares” 


and 


"an  Imprecation  of  dlTine 
punishment  or  Tengeance 
up<m  him  If  what  he  says 
Is  false.” 


COICLUSIOI 


We  are  of  the  opinion  that  the  expression  "de- 
clares under  oath,”  as  msed  In  Section  10313,  contem- 
plates and  means  an  oral  oath|  that  had  the  leglala- 
t\ire  contemplated  a written  oath  It  would  hawe  used 
terms  clearly  stating  that  the  oath  should  be  taken  In 
writing  or  that  the  elector  should  sign  his  name  to 
an  oath. 


Referring  to  your  Inquiry  wherein  you  state 
that  the  election  commissioners.  In  view  of  our 
opinion  of  March  15,  have  adopted  a rule  that  those 
electors  who  require  assistance  at  the  polls  should 
make  a signed  oath,  we  do  not  believe  that  this  class 
of  voters  should  be  subjected  to  any  different  rule 
or  regulation  than  a person  physically  disabled  or 
unable  to  read  and  write. 


Respectfully  su halt ted. 


OLLIVER  W.  NOLJSM 
Assistant  Attorney  Creneral 

APPROVED 


yr~g;'TA!TPH 

(Acting) Attorney  ('eneral 
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LOTTERIES:  Money  Quest  Nite, 


April  13,  1S38 


Mr.  0.  ])erk  Oreen 
Prosecutin^i  Attorney 
Linxi  Covinty 
Llnneus,  Missouri 


Dear  Sir: 


v;e  have  your  request  of  April  9,  1938,  for  an 
opinion  which  is  in  part  as  follows: 

"The  manager  of  tlie  theatre  selected 
ten  persons  from  the  audience  a:  id  a sice  d 
them  to  come  upon  the  stage*  There  he 
sugt,®sted  that  he  had  ten  questions 
that  he  wished  to  ask  them  and  proceeded 
to  ask  each  person  one  question*  If  the 
person  i^ave  a correct  answer  then  the 
manager  of  the  theatre  paid  to  that 
X>erson  $1*00*  If  the  answer  was  not 
correct  then  that  person  did  not  receive 
anythin^  but  the  $1*00  was  placed  in  a 
fund  or  pot  for  the  purpose  as  I will 
mention  later*  Several  of  the  persons 
gave  correct  answers  and  received  the 
rl*00,  others  could  not  answer  correctly 
and  the  $1*00  was  placed  in  the  larger 
fund.  Then  the  manager  proceeded  to 
ask  each  of  the  ten  persons  wliat  he 
designated  as  a "master  question."  The 
person  able  to  answer  the  "master  question" 
received  all  of  the  money  placed  in  the 
fund  from  the  failure  of  others  to  answer 
the  other  question." 


/ 
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At  the  very  outset  it  appears  that  the  pianager  of 
the  theater  selects  ten  persons  from  those  in  the  audience. 

All  the  people  in  the  show  have  paid  an  admission  price. 

This  furnishes  the  element  of  consideration*  All  of  the 
pa  trons  who  pay  admission  to  the  show,  which  includes  a 
paid  consideration  for  the  right  of  participating  in  "T'oney 
Quest  Nlte"  are  excluded  from  participation  unless  they 
happen  to  be  one  of  the  ten  selected  by  the  manager. 

Commenting  upon  this  pliase  of  lotteries,  we  find 
the  following  statement  in  45  Harvard  Law  Review,  page  1212: 

"It  is  somewhat  surprising  to  find  a 
fairly  large  ntunjer  of  decisions  in- 
volving the  award  of  prizes  in  the 
uncontrolled  discretion  of  a Judge. 

All  of  them  agree  that  the  contest  is 
a lottery." 

Under  date  of  March  15,  1938,  this  office  rendered 
an  opinion  to  the  Honorable  Claude  T.  Wood,  Prosecuting  Attorney, 
V.'aynesvllle,  Missouri,  holding  that  "Doctor  Qulzzer"  is  a 
lottery,  a scheme  in  most  details  similar  to  this  one. 

CONCLUwSION 


It  is  therefore  the  opinion  of  tills  office  that  the 
scheme  "Money  Quest  Nlte"  is  a lottery  within  the  meanlnt,  of 
Section  4313  R.  S.  Missouri  1929. 


Respectfully  submitted. 


Al^  PROVED: 


FRANlilN  E.  RI^AOAN, 
Assistant  Attorney  oeneral 


(Acting)  Attorney  Central 
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NARCOTICS:  ^ A physician  administering  and  dispensing  narcotic 

STATE  BOARD  OF  HEALTH:  drugs  shall  keep  a record  as  is  required  by  the  the 

Federal  Narcotic  Law,  otherwise  such  physician  violates 
state  law.  


Mr*  J.  B.  Oreeaon. 
Distarlot  Superrisor* 
Bureau  of  Nareotlea* 
611  Mutual  Building, 
Kansas  City,  Missouri* 

Dear  Sin 


April  20,  19S8 


This  is  to  aeknovledge  reoeipt  of  your  request  for 
an  opinion  reading  in  part  as  follows i 

”*■  * *adTise  whether  it  is  penaissable  for 
a praotitioner  licensed  under  the  state 
laws,  who  is  not  registered  under  the  Feder~ 
al  narootio  Iscws  but  who  is  employed  by  an 
Institution  suoh  as  a hospital,  to  dispense 
or  adad-nister  narootio  drugs  from  the  insti- 
tution's supply  of  narootios  to  patients  of 
suoh  institution,  presided  the  institution 
by  idiioh  he  is  employed  is  duly  regiatered 
under  the  Federal  Narootio  Lews*" 


At  the  outset  may  we  inform  you  that  the  Missouri  Nar- 
ootio Law  stakes  no  reference  to  the  licensing  of  anyone  other 
than  a manufacturer  or  irtiolesaler  of  narootio  drugs*  (Sees*  S 
and  4,  Laws  of  Missouri,  1931,  p*  547*) 

Therefore,  a physioiah  or  praotitioner,  as  you  have 
suggested,  cannot  be  lieensed  under  this  Aot,  as  the  Aet  only 
licenses  a manufaeturer  or  wholesaler  of  narootio  drugs*  This  is 
equally  true  as  respects  the  registration  or  lieensing  of  a hos- 
pital* 


A detailed  examination  of  the  Aot  as  a idiole  ol early 
indicates,  with  respeot  to  records,  that  if  the  reoords  required 
to  be  kept  regardixig  dispensing  and  administering  of  narootios 
comply  with  the  Federal  I'srootio  Laws,  suoh  ocmipllance  will  be 
deemed  a sufficient  oomplianoe  with  the  Aot*  (Seos*  9 and  S,  Laws 
of  •^Hesouri,  1987,  supra)* 
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It  is  proridvd  is  part  by  8«s«  9«  supra,  'ttiat 

"LYsry  physleian,  dentist,  Tsterinarian,  or 
other  person  iriio  is  authorised  to  adainister 
or  professionally  use  nareotio  drugs,  shall 
keep  a reeord  of  su<di  drugs  reeeiaed  by  hia, 
and  a record  of  all  sueh  drugs  administered, 
dispensed,  or  professionally  used  by  him 
othenrise  than  by  pzeseri^ioa*  It  shall, 
howsrrer,  be  deested  a sufflaient  ecBpllanee 
with  this  subseetion  if  any  sueh  person  using 
■sail  quantities  of  solutions  or  other  prepa- 
rations of  miiA  drugs  for  loeal  applieation, 
shall  keep  a record  of  tho  quantity,  eharaeter, 
and  poteney  of  such  solutions  or  other  prepara- 
tiona  purehased  or  made  up  by  his^  of  the 
dates  when  purehased  or  made  up,  without  keep- 
ing a record  of  the  smount  of  sueh  solution  or 
other  preparation  applied  by  hia  to  indiridual 
patients,  Prorided,  that  no  reeord  need  be  kept 
of  nareotio  drugs  administered,  dispensed,  or 
professionally  used  in  the  treatsMnt  of  any  one 
patient,  idiea  the  amount  administered,  dispensed, 
or  professionally  used  for  that  purpose  does  not 
exceed  in  any  forty-eight  oonseeutiTO  hours,  (a) 
four  grains  of  opioa,  or  (b)  one-half  of  a grain 
of  Btoridiine  or  of  any  of  its  salts,  or  (e)  toe 
grains  of  eodeiae  or  of  any  of  its  salts,  or  (d) 
one-fourth  of  a grain  of  heroin  or  of  any  of  its 
salts,  or  (e)  a quantity  of  any  oUier  nareotio 
drug  or  any  eombination  of  narootie  drugs  that 
does  not  exceed  in  phamaoologie  poteney  any  one 
of  the  drugs  named  aboTo  in  the  quantity  stated. 


TBb  XU^Ui  er  A kMbfl  fb^ttired  by  or  under  the 
Federal  liareotle  Laws,  containing  substantially 
the  same  information  as  is  specified  abore,  shall 
eonstitute  ecnplianoe  with  this  seetion,  oxoopt 
that  erery  sueh  reeord  shall  contain  a detailed 
list  of  nareotio  drugs  lost,  destroyed,  or  stolen, 
if  any,  the  kind  and  quantity  of  such  drugs,  and 
the  date  of  the  diseorery  of  suoh  loss,  destruetion, 
or  theft.” 
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It  is  elssir  from  ths  aboTS  statute  that*  if  the  reeord 
required  oontains  substantially  the  sane  infomation  as  is  required 
under  the  Federal  Bareotie  Lsnrs,  this  section  of  the  statute  would  be 
complied  with*  Mhere  the  statute  is  plain  and  unambiguous  as  here*  * 
no  rooBi  for  interpretation  exists*  Cummins  t*  Kansas  City  Public 
Serrice  Company*  66  8*W*  (2d)  920* 


COMCLUSId* 


In  Tiew  of  the  abore*  it  is  our  opinion  that  if  a physician 
is  employed  by  an  institution*  such  as  a hospital «idiieh  is  duly  register- 
ed under  the  Federal  Narootie  Lsnrs*  and  such  physician  adsdni stars  or 
dispenses  narcotic  drugs  and  keeps  a record  of  such  drugs  in  the  method 
and  in  the  manner  as  required  by  the  Federal  lareotie  laws*  such  physician 
complies  with  the  prorisions  of  See*  9*  ^nra  of  Missouri*  1987*  p*  884* 


Respectfully  suhsitted* 


RUSSEIX  C*  STOIC 
Assistant  Attorney  General 


APPROVED! 


J.  £.  JAfltk 

(Acting)  Attorney  General* 
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LOTTERIES:— Money  Quest  Nlte# 


April  29,  1938 


Mr.  G.  Derk  Green 
Prosecutlnii  Attorney 
Linn  County 
Llnneus,  Missouri 


Dear  Sir: 


This  acknowledges  receipt  of  your  request  of  >^prll 
27,  1938,  for  an  opinion  with  reference  to  "Money  (^est"*  t’rom 
your  letter  it  appears  that  persons  are  arbitrarily  selected 
by  a drawing  and  after  being  selected  are  given  some  sort  of 
a prize,  the  size  and  amount  of  which  depends  upon  the  correctness 
of  his  answer  to  some  question* 

^.’e  are  advised  that  hand  bills  are  distributed  in  your 
tovm  with  reference  to  Money  Quest  Nlte,  In  which  patrons  of 
the  theater  are  urged  to  get  a pot  of  gold,  and  that  these 
circulars  contain  a double  stub  with  a nximber  on  each,  one  of 
which  stubs  is  deposited  in  a box  in  the  lobby  of  the  theater 
and  the  other  ic  retained  by  the  patron* 

Your  letter  states  that  prizes  are  given  varying 
from  fifty  cents  to  One  dollar  in  size*  V/e  are  also  informed 
that  prizes  amounting  to  as  much  as  Forty  dollars  are  being 
, iven  away  by  the  Uptown  Theater. 

We  have  carefully  considered  tills  question  and  are 
unable  to  find  any  distinction  between  it  and  Bank  Night  recently 
held  to  be  a lottery  by  the  Suprenie  Court  of  this  State , 

A lottery  in  this  State  to  be  in  violation  of  Section 
4314  R.  S.  Missouri  1929,  must  contain  three  essential  elements, 
namely,  prize,  chance  and  consideration.  State  vs.  Emerson, 

1 S.V»'.  (2)  109;  State  ex  rel.  vs.  Hughes,  299  I^o.  529;  253  3.W'. 
229;  28  A.L.R.  1305;  State  vs.  Becker,  248  Mo.  555,  154  S.W.  769. 
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We  need  t^ive  no  consideration  to  the  prize  element  because 
that  is  admitted  in  this  case.  The  money  given  away  to  the 
patrons  is  the  prize. 

The  arbitrary  selection  of  a few  persons  from  the  audience 
constitutes  the  element  of  chance.  Those  selected  either  by 
pulling  a number  out  of  the  box  or  bj  any  other  method  are  given 
a perference,  and  the  s§.ection  of  those  few  constitutes  the 
element  of  chance.  The  recent  case  of  the  Supremo  Covirt  of  this 
State,  State  ex  rol,  McKittrick  vs.  Olobe  Deraocrat  Publislilng 
Company,  110  S,W.  (2)  705,  clearly  establishes  the  inile  in  this 
state  that  idien  the  element  of  chance  enters  Into  a determination 
of  the  winners  the  contest  is  a lottery. 

The  third  and  last  ele?oent  of  a lottery  is  consideration, 
ilrom  the  facts  in  this  case  it  appears  that  the  winners  are 
selected  solely  from  theater  patrons  who  have  paid  an  admission 
to  the  theater.  The  payment  of  admission  which  is  coupled 
with  a chance  or  opportunity  to  win  a prize,  in  the  eyes  of 
the  lottery  law,  is  also  payment  for  the  opportu  .Ity  to  compete 
in  the  game  of  chance.  State  vs.  Danz,  260  Pac,  37;  Featherstone 
vs.  Independent  Service  Station  Association,  10  S,W.  (2)  124; 
Society  et  al.  vs,  Seattle,  203  Pac,  21, 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  scheme 
known  as  Money  Quest  Nlte  is  a lottery  in  violation  of  Section 
4314  R,S,  Missouri  1929,  which  makes  it  a felony  ptuilshable  by 
imprisonment  in  the  penitentiary  for  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment  in  the  county  jail  or  work 
house  for  not  less  than  six,  nor  more  than  twelve  months, 

Hespeotfully  submitted. 


APPROVED* 

FRANKLIN  E.  liEAGAN, 
Assistant  Attorney  General 


7.  T."  TATUrn 

(Acting)  Attorney  General 
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TAXATION  ''Nl>  RE.’^UI 


(2) 


Proper  officer  of  City* of  St*  Louis 
may  not  reinstate  a delinquent  tax 
bill  which  has  been  voluntarily  paid, 
where  such  payment  was  shown  to  have 
been  made  by  the  record*  - 

Such  officer  should  not  accept  payment 
of  delinquent  taxes  on  lot  on  which 
such  taxes  have  been  duly  paid*  But 
when  another  payment  for  taxes  on  the 
same  lot  was  vol\mtarily  made  said 
officer  cannot  make  a refund  therefor* 


April  30*  1938 


Mr*  L/onald  Junn 
Attorney  at  Law 
1010  Fine  Street 
St*  Louis*  Missouri 

Dear  Mr.  Gunni 


We  wish  to  acknowledge  receipt  of  your  request  for 
an  opinion  on  April  18*  1938*  on  behalf  of  the  collector 
of  the  revenue  of  the  City  of  St*  Louis  which  is  as  followsi 


"On  behalf  of  the  Collector  of  the  Revenue 
of  the  City  of  St*  Louis*  1 am  requesting 
the  following  Information  and  your  opinion 
with  reference  to  the  legal  aspects  of  this 
situation* 

"There  are  located  witliin  the  City  of  St* 
Louis  two  pieces  of  adjoining  property* 
having  approximately  the  same  dimensions* 
Parcel  #1  is  owned*  let  us  say*  by  A*  Par- 
cel #2  is  owned  by  B*  About  six  months 
ago*  through  some  error*  A*  called  at  the 
Collector's  office  and  paid  the  general  real 
estate  taxes  for  the  year  1934  which  had 
been  assessed  against  Parcel  #2*  Several 
months  thereafter*  he  discovered  his  mis- 
take* and  being  anxious  to  finance  Parcel  #1* 
he  called  at  the  Collector's  office  and  like- 
wise paid  the  general  real  estate  taxes  for 
1934  on  Parcel  j^l*  Up  to  date*  therefore* 

A has  paid  these  taxes  on  both  pieces  of 
property* 
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"Now,  subsequent  to  the  time  that  A 
paid  the  taxes  on  Parcel  #2,  B became 
in  arrears  and  in  default  on  a deed  of 
trust  against  Parcel  ^2*  The  holders 
of  the  deed  of  trust,  being  anxious  to 
determine  whether  or  not  they  should  buy 
in  the  property  at  foreclosure,  called  at 
the  Collector's  office  and  determined  that 
the  general  real  estate  taxes  for  1934  had 
been  paid  on  Parcel  i^2*  Tliey  did  not,  in 
this  connection,  have  the  title  actually 
run  by  a title  company*  Subsequently,  they 
foreclosed  on  Parcel  if2  and  acquired  the 
same  at  the  foreclosure  sale*  They  state 
that  one  of  the  reasons  for  acqiiiring  same 
was  the  fact  that  these  particular  taxes 
had  been  paid*  Demand  has  now  been  made 
upon  these  purcliasers  to  pay  the  taxes  on 
Parcel  #2  so  that  a refund  may  be  made  to 
A of  the  amount  he  paid  erroneously* 

"The  questions,  therefore,  presented  by 
this  situation  aret 

1*  Has  the  Collector  of  the  City  of  St* 
Louis,  or  ti.e  Comptroller  of  the  City  of 
St*  Louis,  or  any  other  officers  within 
this  city,  the  right  to  reinstate  a tax 
bill  which  has  been  paid  through  error,  and 
the  records  pertaining  to  which  have  been 
erroneously  marked  paid? 

2*  Upon  payment  to  the  Collector  by  any 
party  of  the  taxes  previously  collected 
by  him  from  some  other  party,  has  he  the 
right  to  refvmd  to  the  party  who  paid  in 
erx*or  the  amount  so  paid  by  him? 

3*  Would  the  person  who  paid  the  wrong 
piece  of  property  (A)  have  the  right  to 
maintain  a suit  against  the  person  holding 
the  legal  title  to  the  property  which  be 
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paid  arronaously  and  recover  back 
the  amovint  so  paid,  either  at  law 
or  In  equity? 

"In  connection  with  the  last  ques> 
tlon,  1 understand  the  oases  to 
hold  that  the  i>er8on  who  pays  In 
error  cannot  be  subrogated  to  the 
rights  of  the  state,  and  cannot 
claim  the  state's  Hen  as  having 
been  transferred  to  him.  However, 

I am  not  clear  on  whether  or  not  a 
suit  could  be  successfully  maintained 
on  the  theory  of  unjust  enrichment, 
or  some  similar  theory. 

"The  forego In  - request  Is  made  of  you 
In  view  of  the  fact  that  the  taxes  In* 
volved  consist  partially  of  state  funds 
and,  further,  for  the  reason  that  the 
office  of  the  Comptroller  of  the  City 
of  St.  Louis  Is  In  a large  measiire  In- 
volved, and  I do  not  feel  that  1 should 
advise  that  office,  as  I do  not  repre- 
sent It,  but  that,  on  the  other  hand, 
the  advice  given  them  should  come  from 
the  Attorney  General." 


The  third  question  In  jour  letter  relates  to  a purely 
private  controversy  and  therefore  under  and  by  virtue  of  the 
provision  of  Section  11274  of  the  1929  Statutes  of  Missouri, 
we  are  not  at  lloerty  to  render  an  opinion  on  that  point. 
Therefore  we  shall  render  an  opinion  Including  only  your  first 
and  second  Inquiries. 

In  your  letter  dated  April  18,  1938  you  stated  that 
the  general  taxes  In  question  were  due  for  the  year  1934,  and 
that  some  six  months  prior  to  the  date  of  said  letter  a hypo- 
thetical person  paid  the  taxes  due  for  said  year  upon  a lot, 
owned  at  the  time  by  another  person.  The  taxes  on  the  lot 
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were  therefore  delinquent  and  the  collection  of  such  taxes 
by  the  proper  officer  must  bo  made  under  and  by  virtue  of 
the  procedvire  of  Senate  Bill  94  of  ti^e  1933  Session  Acts  of 
Missouri. 


1 


Section  9949  of  Senate  Bill  94  of  the  1933  Session 
Acts  at  pa^e  427  is  as  follows: 


"The  collectors  of  the  respective 
counties  and  the  collectors  of  such 
cities,  respectively,  shall  proceed 
to  collect  the  taxes  contained  in 
such  *back  tax  book*  or  recorded  list 
of  the  delinquent  land  and  lots  in  the 
collector's  office  as  herein  required, 
and  any  person  interested  in  or  the  owner 
of  any  tract  of  land  or  lot  contained  in 
said  'back  tax  book*  or  in  the  recorded 
list  of  delinquent  lands  and  lots  in 
the  collector's  office  may  redeem  such 
tract  of  land  or  town  lot,  or  any  pairt 
thereof,  from  the  state's  or  such  city's 
lien  thereon,  by  paying  to  the  proper 
collector  tl^e  amount  of  the  original 
taxes,  as  charged  against  such  tract  of 
land  or  town  lot  described  in  said  'back 
tax  book*  or  recorded  list  of  delinquent 
lands  and  lots  in  the  collector's  office, 
together  with  interest  on  the  same  from 
the  day  upon  which  said  tax  first  bepame 
delinquent  at  the  rate  specified  in  Sec- 
tion 9952." 


Section  9952a  of  said  Act  at  page  430  is  as  follows: 


"All  lands  and  lots  on  which  taxes  are 
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delinquent  and  vinpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  in  this  act  on  the  first  Monday  of 
November  of  each  year,  and  it  shall  not 
be  necessary  to  include  the  name  of  the 
owner,  mortgagee,  occupant  or  any  otoer 
person  or  corporation  owning  or  claiming 
^ jji teres t in  or  to  any  of  si3^d  lands 
or  lots  in~tEe  notTce  of  sucH  sale]  pro- 
^ded, however,  delinquent  taxes,  with 
penalty,  interest  and  costs,  may  be  paid 
to  the  cotinty  collector  at  ^y  time 
Tore  ihe  prope^y  is  soi^T'tKere^or . Ihe 
entry'  of  record  Dy”The  ooimty  collector 
listing  the  delinquent  lands  and  lots  as 
provided  for  in  this  act  shall  be  and  be- 
come a levy  upon  such  delinquent  lands 
and  lots  for  t he  purpose  of  enforcing 
the  lien  of  delinquent  and  unpaid  taxes, 
together  with  penalty,  interest  and  costs.” 


Senate  Bill  93  of  the  1933  Session  Acts  of  Missouri  at 
page  424  is  as  follows t 


”Sec.  9946.  In  all  cases  where  any  asses- 
sor or  assessors,  the  county  court,  or  as- 
sessment board,  or  any  city  council  or  as- 
sessment board,  shall  have  assessed  and  le- 
vied taxes,  general  or  special,  on  any  real 
eatate,  according  to  law,  whether  the  same 
be  delinquent  or  otherwise,  and  until  the 
same  are  paid  and  collected,  with  ail  costs, 
interests  and  penalties  tkereon,  the  city 
council  of  any  city  and  the  co^lnty  court  of 
any  county  shall  have  the  full  power  to  cor- 
rect any  errors  shich  may  appear  in  connec- 
tion therewith,  whether  of  valuation,  subject 
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to  tlie  provisions  of  ths  Constitution 
of  this  state,  or  of  description,  or 
ownership,  double  assessment,  omission 
from  the  assessment  list  or  books,  or 
otherwise,  and  to  make  such  valuations, 
assessment  and  levy  confrom  In  all  re- 
spects to  the  facts  and  requirements 
of  the  law 


An  opinion  In  answer  to  an  Inquiry  similar  to  the  with- 
in Inquiry  was  rendered  by  this  department  to  V/111  H.  liur- 
gus.  Prosecuting  Attorney  of  liarrlsonvllle,  Missouri,  on  March  3, 
1934,  holding  that  "Tax  payer  through  his  mistake,  paying  taxes 
on  land  which  he  does  not  own,  may  not  recover  back  such  taxes 
I>ald  volxmtarlly."  The  above  opinion  was  based  upon  a payment 
made  to  extinguish  the  tax  lien  of  a drainage  district  btt  the 
same  law  is  applicable  as  to  the  collection  of  general  taxes. 

The  decision  quoted  In  that  opinion  Is  Matthews  v.  City  of  Kan- 
sas 80  Mo.  236  which  laid  down  the  rule  as  to  the  voluntary 
payment  of  taxes  and  Is  In  part  as  followsi 


"Under  the  statute  then  In  force  the  as- 
sessment of  taxes  on  real  property  was  not 
a personal  tax  against  the  owner.  The  as- 
sessment was  made  on  the  land  Itself  by  Its 
members,  regardless  of  who  was  Its  owner. 

It  was  not  the  duty  of  the  collector  to  look 
up  ttxe  owner  or  aplply  to  him  for  the  taxes. 
The  tax  by  law  became  due  and  payable  at  cer- 
tain prescribed  periods,  and  It  was  the  duty 
of  the  owner  to  go  .to  the  collector,  or  send 
some  one,  and  pay  this  tax  assessed  on  the 
land  as  such.  So  the  collector  In  his  tes- 
timony but  stated  a legal  truth  In  saying 
that  he  had  no  ooncex*n  as  to  who  was  the 
owner  of  a given  lot  or  troiot  of  land.  He 
was  receiving  the  tax  lmx>osed  on  the  given 
lot  as  such.  It  may  be  conceded  that  If  Har- 
r Jinan  had  gone  to  the  collector  and  stated 
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that  he  had  come  to  pay  the  tax  asseased 
on  plaintiff  a land,  truatin.^  to  the  col* 
lector  to  look  up  the  number a,  and  thia 
the  collector  undertook  to  do,  and  fux^ 
niahed  the  wron^  numbers,  and  the  agent 
had  thereupon  made  payment  on  the  belief 
of  the  correctness  of  the  lots,  thia  would 
have  been  a case  of  mutual ‘mistake,  or  at 
least  one  in  which  the  plaintiff  would  have 
a clear  equity  of  restitution*  But  the 
proof  here  is  that  without  any  word  or  act 
of  the  collector  inviting  thereto,  the 
agent  of  plaintiff,  not  depending  on  the 
collector  for  the  land  asseased,  against 
his  principal,  presented  his  own  prepared 
list  to  the  collector  'and  told  him  to 
make  out  a receipt  for  the  taxes  due  upon 
said  list*'  In  such  a case  the  collector 
had  to  look  simply  to  the  numbers  of  the 
lots  thus  furnished  to  ascertain  the  amount 
of  taxes  assessed  thereon*  This  he  did  as 
invited  by  the  plaintiff,  and  received  the 
money  without  question,  as  it  was  due  the 
city*  Where  is  the  evidence  in  all  tMa  to 
give  color  even  to  any  mistake  or  misrepre- 
sentation as  to  any  material  fact  on  the 
part  of  tine  collector?  He  was  pursuing  the 
statute  receiving  the  tax  due  on  the  lots  as 
such,  regardless  of  who  the  owner  was*  The 
money  received  was  Justly  owing  to  the  city, 
was  a charge  on  the  lots,  and,  therefore, 
it  cannot  be  affirmed  that  it  is  unconscion- 
able for  the  city  to  hold  it*" 


Nothing  appears  in  yoxir  letter  which  indicates  that  the 
collector  in  any  way  contributed  to  the  mistake*  Therefore  said 
decision  is  the  law  of  your  case* 

Under  Section  9949  supra  "any  person  interested  in  or 
the  owner  of"  a lot  may  pay  the  taxes  and  redeem  the  property 
from  the  tax  lien* 
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Under  Section  9952a  supra  an  Interested  party  may  pay 
the  taxes  and  redeem  the  property  from  the  tax  lien  "at  any 
time  before  the  property  is  sold  therefor." 

Under  Section  9946  supra  the  proper  officers  were  gi-> 
ven  the  power  to  correct  errors  of  taxes  on  real  estate  "sdie- 
ther  the  same  be  delinquent  or  otherwise  and  until  the  same 
are  paid  and  collected. " 

The  above  statute  is  the  only  one  we  are  able  to  find 
giving  to  any  officer  or  group  of  officers  the  right  of  cor* 
recting  errors  in  tax  matters,  and  such  right  is  given  only 
xmtil  the  taxes  are  paid  and  collected  and  not  after  such  time. 


Conclusion 


' Therefore,  it  is  the  conclusion  of  this  department  that 
when  the  proper  oificer  of  the  City  of  St.  Louis  receives  the 
amoiint  due  for  delinquent  taxes,  penalty,  interest  and  costs, 
from  any  interested  person,  voluntarily  paying  the  same  on  a 
given  lot  in  said  city,  to  extinguish  the  tax  lien  thereon  and 
gives  receipt  therefor  and  m«a*ks  the  same  paid,  he  has  no  legal 
right  thereafter  to  reinstate  the  tax  bill. 


II 


When  delinquent  taxes  are  once  collected,  receipt  given 
therefor  and  the  record  shows  it  to  have  been  paid,  tlie  collec- 
tor or  proper  officer  should  not  accept  further  payment. 

In  passing  on  the  right  of  the  collector  to  enforce  pay- 
ment of  delinquent  taxes  after  he  has  collected  the  same  and  has 
given  receipt  therefor,  the  court  in  Huber  v.  Pickier  94  Uo.  l.c. 
336,  say St 

"If,  in  the  suit  brotight  by  Snyder  a- 
gainst  plaintiff  to  enforce  the  payment 
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of  the  tax  for  1876,  he  had  appeared  and 
produced  the  said  Snyder's  receipt  for 
the  taxes  of  that  year,  no  Judgment  could 
or  would  have  been  rendered  against  him* 

And  it  is  equally  cleur,  under  the  authori- 
ty of  the  cases  above  cited,  that  if,  af- 
ter the  rendition  of  the  Judgment  and  be- 
fore any  sale  took  place  under  it,  the  said 
Snyder's  receipt  was  shown  to  him  for  the 
taxes  of  the  year  on  which  the  Judgment 
was  rendered,  and  the  said  collector  ac- 
cepted the  same  as  payment  and  satisfac- 
tion, and  entered  the  payment  on  the  back- 
tax  book,  a public  record,  and  as  such  im- 
parting notice,  agreeing  in  effect  at  the 
same  time  to  satisfy  the  Judgment  by  di- 
rec  ting  the  attorney  who  broxight  the  suit 
to  proceed  no  further  with  it,  that  a p\ar- 
chaser  at  an  execution  sale  thereafter  made 
under  the  Judgment  took  no  title  in  virtue 
thereof* 

The  taxpayer  in  this  case  did  all  that  he 
was  required  to  do,  so  far  as  the  payment 
of  the  taxes  for  the  year  1876,  was  con- 
cerned. These .he  paid;  there  was  no  delin- 
quency on  his  part.  The  delinquency  was  on 
the  part  of  tiie  collector  in  not  complying 
with  section  6758,  Revised  Statutes,  1879, 
and  in  not  entering  on  the  tax  book  oppo- 
site and  against  the  tract  of  land  the  tax 
paid  when  he  collected  it,  and  in  falsely  or 
mistakenly  returning  the  land  delinquent, 
when  in  truth  and  fact  it  was  not  delinquent, 
and  in  then  instituting  a suit  to  recover  a 
tax  which  had  been  paid  him  more  than  two 
years  before  the  suit  was  brought*" 


In  regard  to  the  collector  making  collection  for  taxes 
which  he  had  already  collected  and  given  receipt  therefor  the 
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court  quoted  a Legislative  Act  which  it  said  seemed  to  con- 
template Just  such  a contingency  as  the  case  in  hand  presents 
and  provided  to  meet  it*  Said  Section  being  Section  6791  of 
the  Revised  Statutes  of  1879  which  is  Section  9939  of  the  1929 
Revised  Statutes  and  which  is  quoted  in  said  decision  as  followsi 


"*Any  collector  of  the  public  revenue 
for  the  state,  « * who  shall  fail 
to  make  return  of  all  lands,  tenements, 
or  other  real  estate  to  the  proper  of- 
ficer, according  to  law,  on  which  the 
taxes  have  been  duly  paid,  so  that  the 
same  shall,  by  the  cause  of  his  negli- 
gence, delinquency,  or  misconduct,  be 
advertised  and  sold  as  delinquent  lands, 
sh^ll  forfeit  to  the  innocent  purchaser 
in  good  faith  of  such  lands,  at  the  time 
and  place  appointed  for  the  public  sale 
of  the  same,  one  hundred  per  cent  daznagea 
on  the  Sinn  so  paid  by  the  innocent  pur- 
chaser to  such  collector,  and  ten  per 
cent  per  anniim  interest  thereon  until 
the  same  is  paid  to  such  purcljiaser,  re- 
coverable in  any  court  having  competent 
Juri sdic  tion • * * 


But,  while  a party,  sued  for  taxes,  which  had  been  paid, 
would  have  a valid  defense  of  pay^nt  to  the  suit,  it  is  not  a 
foundation  for  a suit  to  recover  the  money  voluntarily  paid  for 
such  taxes* 

In  passing  on  this  question  in  State  ex  rel  v*  Chicago  & 
Alton  Railway  Company  165  Mo*  597,  1*  c*  611  t^ie  court  saidt 


"In  its  petition  to  tlie  county  court 
in  1893  to  refvind  tiie  tax  so  paid,  the 
defendant  based  its  claim  solely  on  the 
grozmd  that  tne  tax  liad  not  been  levied 
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In  accordance  with  the  requirements  of 
section  7654,  above  referred  to*  There 
was  no  claim  made  that  the  tax  was  not 
levied  to  pay  a Just  obligation  of  the 
townships,  for  which  all  the  taxable 
property  in  the  township  was  liable,  but 
only  that  the  procedure  prescribed  by  law 
had  not  been  followed* 

"Whilst  that  would  have  been  a perfectly 
valid  defense  to  a suit  to  collect  the 
tax,  it  is  not  a foundation  for  a suit 
to  recover  the  money  voluntarily  paid  in 
confonnity  ^o  the  assessment*  Taxes  paid 
voluntarily,  under  those  circumstances, 
can  not  bo  recovered*  (Walker  v.  City  of 
St*  Louis,  15  Mo*  563;  State  ex  rel  v*  ^ 
Pov/ell,  44  Mo*  436;  Couch  v.  Kansas  City, 
127  Mo*  436;  Robins  v.  Latham,  134  Mo* 
469.)  •**' 


Said  decision  further  held  that  general  taxes  collected 
would  be  placed  in  the  county  treasury  xmder  the  control  of  the 
court  subject  to  legal  restrictions,  in  the  following  language 


"If  this  had  been  money  collected  for 
general  county  purposes,  its  place  would 
bo  in  the  county  treasury,  and  it  would 
be  under  the  control  of  the  county  court, 
subject  of  course  to  the  restrictions 
that  the  law  imposes  on  that  control*" 


We  are  unable  to  find  any  statute  or  decision  where  the 
county  court,  collector  or  other  proper  officer  is  given  the 
right  to  refund  taxes  voluntarily  paid* 

On  the  other  hand  tiie  rule  which  has  been  uniformly  fol- 
lowed in  Missouri  is  stated  in  Brewing  Co*  v*  St*  Louis  137  Mo* 
367,  1*  c*  376  in  the  following  language: 
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"The  rule  stated  has  been  uniformly  fol- 
lowed In  this  State  in  reference  to  all 
kinds  of  payments.  Including  taxes,  li- 
censes, and  claims,  and  the  doctrine  is 
firmly  established  that  payments  made  with 
a full  knowledge  of  all  the  facts  consti- 
tute voluntary  payments  and  can  not  be  re- 
covered, and  that  mistake  or  ignorance  of 
law  gives  no  right  to  recover*  (Walker  v* 
St.  Louis,  15  Mo.  1.  c*  575|  Christy's  Admr* 
V.  St.  Louis,  20  Me.  143;  Claflln  v.  Mc- 
Donough, 33  Mo*  412;  Couc..  v.  Kansas  City, 
127  Ko*  436;  Teasdale  V.  3 toller,  133  Mo* 
645;  Douglas  v.  Kansas  City,  147  Mo.  l.c. 
437;  see,  also,  22  Am.  and  Eng.  Snoy.  Law 
(2  £d.)  pp*  609  and  613.)" 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that  an 
officer  of  the  City  of  3t.  Louis  wt^o  has  the  legal  duty  of  col- 
lecting delinquent  taxes  should  not  accept  payment  of  taxes,  de- 
linquent or  otlierwise,  on  a lot  on  which  the  taxes  have  been  duly 
paid.  But  when  anoti^er  payment  for  taxes  on  the  same 'lot  was 
voluntarily  luade  said  officer  cannot  make  a refund  therefor* 


Hespectfully  submitted 


3.  V.  MEDLxl'jG 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
SVVw 


TAXATION:  ' Persons  living  within  a oit^  are  subject  to 

a city  tax  on  the  personal  property  on  his 
farm  which  is  outside  of  the  city  limits. 
Persons  living  outside  of  the  city  limits 
are  not  subject  to  a city  tax  on  the  personal 
property  portion  of  his  business 
J^y  20,  1938  auch  as  ice  boxes,  etc. 


) 


llr.  J.  A.  Gregory, 
City  Attorney, 
Aurora,  Mlssoxorl. 

Dear  Sir; 


This  will  acknowledge  receipt  of  your  request  dated 
May  17,  1938  for  an  official  opinion  from  this  department 
iftilch  request  is  as  follows: 

"We  would  like  to  know  if  a person 
living  outside  the  city  limits  and 
conducting  a business  within  the 
city  limits  is  subject  to  a city 
tax  on  the  personal  property  portion 
of  his  business,  ice  boxes,  scales, 
cash  register,  etc.,  also  if  a per- 
son  living  within  the  city  limits 
and  owning  a farm  outside  is  sub* 

Ject  to  a city  tax  on  the  personal 
property  on  his  farm,  cattle,  hogs, 
sheep,  horses,  implements,  etc. 

Aurora  is  a city  of  the  third  class. 


We  are  unable  to  find  any  information 
on  the  above  proposition  and  will 
greatly  appreciate  an  opinion  from 
you  at  your  early  convenience." 


I. 


Answering  the  first  pert  of  your  request  for  an 
official  opinion,  vherein  you  a sk  if  an  individual  lives 
outside  of  the  city  limits  in  the  eoimty  and  owns  personal 
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property  used  In  his  business,  suoh  as  Ice  boxes,  scales, 
cash  registers,  etc.,  will  say  that  Section  9745,  R.S.  Mo* 
1929  reads  as  follows: 

"All  personal  property  of  whatever 
nature  and  character,  situate  In 
a county  other  than  the  one  In  which 
the  owner  resides,  shall  be  assessed 
In  the  ooiuity  where  the  owner  resides, 
except  as  othe.-wlse  provided  by 
section  9763|  and  all  notes,  bonds 
and  other  evidences  of  debt  made 
taxable  by  the  laws  of  this  state, 
held  In  any  state  or  territory  other 
than  that  In  idilch  the  owner  resides, 
shall  be  assessed  In  the  county  where 
the  owner  resides;  and  the  owner.  In 
listing,  shall  specifically  state  In 
what  county,  state  or  territory  It  Is 
situate  or  held.” 

The  exception  noted  In  Section  9745  Is  Section  9763, 
R.S.  Mo.  1929,  applies  only  In  the  case  of  personal  property 
held  by  an  administrator,  executor,  guardian  or  other  person 
legally  In  charge  and  control  of  an  estate  In  the  probate 
court. 


Section  9745,  supra,  does  not  mention  cities  but  does 
mention  different  counties  and  states  the  owner  shall  be 
assessed  In  the  ooxonty  wherein  he  lives  even  If  the  pro- 
perty Is  located  In  another  coxmty.  In  the  case  of  State 
ex  rel.  Kelly,  Collector,  v.  George  A.  Shepherd,  218  Mo. 

656,  the  court  held: 


"Defendant  was  an  tmmarrled  man  and 
owned  a farm  In. the  country,  on  idilch 
was  a farm  hou.:er  In  which  he  kept  a 
room,  and  Intended  and  considered 
the  farm  house  his  home,  where  he 
occasionally  took  a meal  with  his 
tenant.  His  aged  parents  lived  In 
town,  and  at  the  time  of  the  assess- 
ment of  the  taxes  sued  for  and  for  a 
number  of  years  prior  thereto  he 
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lodged  at  night  In  their  home,  going 
every  morning  to  hla  farm  to  look 
after  It  and  to  care  for  hla  atook, 
and  hla  aole  reaaon  for  lodging  with 
hla  parents  at  night  was  that  they 
were  old,  sickly  and  helpless  and 
needed  his  care  and  assistance.  Held, 
that  hla  personal  property  was  not 
taxable  In  the  school  district  of 
which  the  town  was  a part,  but  In  the 
school  dMirlct  In  which  hla  farm  was 
situate,  and  that  holding  la  In 
consonance  with  the  Revenue  Statute, 
and  that  being  a clear  statute  It  Is 
not  necessary  to  resort  to  the  'Con- 
struction* Statute  providing  that 
'the  place  where  any  person  having 
no  family  shall  generally  lodge  shall 
be  deemed  the  place  of  residence  of 
such  person.'  This  last  statute  should 
not  be  allowed  to  determine  the  place 
of  the  defendant's  residence  or  domicile." 

Also  the  co\irt  further  saldt 

"It  Is  conceded  by  counsel  for  both 
appellant  and  respondent  that  person- 
al property  Is  taxable  at  the  domicile 
of  the  owner  and  In  the  school  district 
In  which  he  resides." 

In  Section  9261,  R.3.  Ho.  1929,  this  section  applies 

to  the  assessment  of  personal  property  for  school  for  school 

purposes.  It  states  among  other  things  the  law  as  follows: 

"«♦****  and  It  shall  be  the  duty 
of  the  county  assessor  In  listing  pro- 
perty to  take  the  number  of  the  school 
district  ^ which  said  tt.xpayer  resides 
at  the  time  of  makljig  his  list,  to  be 
by  him  marked  on  said  list,  and  also 
on  the  personal  assessment  book.  In 
ccliomns  provided  for  that  purpose." 

Under  this  Section  9261,  supra.  It  Is  the  duty  of  the  county 
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assessor  to  list  the  property  in  the  district  where  the 
owner  resides.  The  personal  property  described  In  your 
request  should  be  assessed  at  the  residence  or  domicile 
of  the  owner. 

Section  9745.  supra,  should  not  be  confused  with 
Section  10077.  R.S.  Ho.  1929.  which  Is  the  state  ad 
valorem  tax  and  which  tax  Is  also  considered  a personal 
property  tax.  This  section  9745.  supra,  also  should  not 
be  confused  with  city  occupation  taxes. 

Section  ,9756.  Session  Laws  of  1937.  page  570.  pro- 
vides} 


"The  assessor  or  his  deputy  or 
deputies  shall  between  the  first 
days  of  June  and  January,  and 
after  being  furnished  with  the 
necessary  books  and  blanks  by 
the  coimty  clerk  at  the  expense 
of  the  county,  proceed  to  take  a 
list  of  the  taxable  personal  pro- 


perty and  real  estate  In  his  coun- 
ty. town  or  district,  and  assess 
the  value  thereof.  In  the  manner 
following  to-wlti  He  shall  call 
at  the  office,  place  of  doing  busi- 

person 
to  list 

property,  and  shall  require  sudi 
persons  ro  make  a correct  state- 
ment of  all  taxable  property  owned 
by  such  person,  or  under  the  care. 


ness  or  residence  of  e ach 


charge  or  management  of  such  person 
except  merchandise  which  may  be  re- 
quired to  pay  a license  t^.  ^Ing 
any  couEFy  or  This  st^e  in  accoraaj 
wl^  the  provialons^bi*  t^Ts  chapter 
and  the person  listing  the property 


shall  enter  a tzue  and  corz*eot  state- 


ment of  such  property,*  ****** 


and  every  oth  ;r  species,  of  props rt: 
pot  exempt  Aay  law  from  taxation, 
•hio  word  'list*  as  used  ^n  Section 
9806  of  this  Chapter  shall  include 
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all  the  11 ate  required  under  this 
section  to  he  talwn.” 

Under  this  Section  9756,  Session  Laws  of  Missouri, 
1937,  page  570,  merchandise  has  been  excepted  where  the  city 
or  state  may  be  required  to  assess  a license  tax.  This 
section  in  no  way  repeals  Section  9745,  supra,  and  the 
personal  property  should  be  assessed  and  listed  In  the 
district  where  the  ov/ner  resides. 

II. 

Answering  the  second  part  of  your  request  wherein 
you  ask  if  a person  living  within  the  city  limits  and 
owning  a farm  outside  Is  subject  to  a city  tax  on  the 
personal  property  on  his  farm,  cattle,  ho^s,  sheep,  horses, 
implements,  etc.,  will  say  that  Section  6994,  R.S.  Mo.  1929 
idiich  applies  to  cities  of  the  fourth  class  reads  as  follows 

"In  assessing  property,  both  real 
and  personal.  In  cities  of  the  fourth 
class,  the  city  assessor  shall  jolnt« 
ly,  with  the  county  assessor,  assess 
all  property  In  such  cities,  and  such 
assessment,  as  made  by  the  city  assess* 
or  and  coxmty  assessor  jointly  and 
after  the  seme  has  been  passed  upon  by 
■ . the  board  of  equalization,  shall  be 
taken  as  a basis  from  which  the  board 
of  aldermen  shall  make  the  levy  for 
city  purposes.  The  assessment  of  the 
city  property,  as  made  by  the  city  and 
county  assessor,  shall  conform  to  each 
other,  and  after  such  board  of  equall* 
zatlon  has  passed  upon  such  assessment 
and  equalized  the  same,  the  city  assessor's 
books  shall  be  corrected  In  red  Ink  In 
accordance  with  the  changes  made  by  the 
board  of  equalization,  and  so  certified 
by  said  board,  and  then  returned  to  the 
board  of  aldermenj  Provided,  that  In 
cities  whldh  do  not  elecb  an  assessor 
the  mayor  ^all  procure  from  the  county 
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clerk  of  the  county  in  vrhich  auoh 
city  is  located,  and  it  shall  be 
the  duty  of  such  county  clerk  to 
dell Ter  to  the  mayor  on  or  before 
the  first  day  of  J\ily  of  each  year 
a certified  abstract  from  his  assess- 
ment books  of  all  property  within 
such  city  made  taxable  by  law  for 
state  purposes,  and  the  assessed  Talue 
thereof  as  agreed  upon  by  the  board 
of  equal last ion,  which  abstract  shall 
be  immediately  transmitted  to  the 
coiincll,  and  it  shall  be  the  duty  of 
said  ooiincil  to  establish  by  ordinance 
the  rate  of  taxes  for  the  year.  A 
lien  is  hereby  created  in  favor  of 
such  city  against  any  lot  or  lots 
or  tx^ot  of  land  for  any  such  tract 
assessed  by  suchd.ty  against  the  same, 
ahich  said  lien  shall  be  superior  to 
all  other  liens  or  encumbrances  except 
the  lien  of  the  state  for  state,  county 
or  school  taxes." 

Section  6994,  R.S.  Mo.  1929,  was  Section  8445,  in 
* the  Revised  Statutes  of  1919.  In  the  case  of  State  ex  rel. 
Divine,  Revenue  Oollector,  v.  Collier,  256  S.W*  455,  301 
Mo*  72,  was  a case  where  the  city  collector  of  Greenfield, 
idiioh  was  a city  of  the  fo\n?th  class  located  in  Dade  County, 
Missouri,  filed  an  action  against  the  appellant.  Collier, 
under  a statement  of  facts  by  which  reads  as  follows: 

"For  the  purpose  of  the  trial  of  this 
cause,  both  in  the  Justice's  court 
and- up  n appeal  to  the  circuit  court, 
the  following  statement  of  facts  is 
stipulated  to  be  tn^et 

'That  the  city  of  Greenfield  is  a 
city  of  foxirth  class,  duly  organised 
under  and  by  virtue  of  the  laws  of 
the  state  of  Missouri,  and  is  located 
in  Dade  county.  Mo*,  and  that  R*C. 

Divine,  the  relator  herein,  is  the 
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dtily  elected,  qualified,  and  acting 
collector  of  the  revenue  of  aald  city. 

Thrt  the  defendant  herein  is  an  acturl 
resident  of  said  city,  residing  within 
the  coirporate  limits  thereof,  in  which 
place  he  has  resided  continuously  for 
more  than  10  years.  That  the  tax  bill 
filed  herein  as  the  basis  of  this  suit 
is  regular  in  every  way,  and  the  amount 
stated  therein  is  the  amount  the  plain- 
tiff ought  to  recover,  providing  it 
is  entitled  to  recover  at  all,  under 
the  statement  of  facts  as  herein  agreed 
to,  there  being  no  contention  as  to  the 
legality  of  said  tax  bill,  nor  of  the 
manner  of  making  the  assessment,  levy, 
or  other  procedure  leading  up  to  the 
issuing  of  said  tax  bill,  nor  of  the 
amount  of  said  levy,  there  being  but 
one,  and  only  one,  question  of  law  at 
issue  between  the  parties  hereto,  as 
follows,  to  Witt 

*Tho  property  fomin^  the  basis  of 
the  assessment  upon  which  the  levy  for 
these  taxes  was  made  consisted  of  horses, 
cattle,  mules,  sheep,  hogs,  implements, 
and  raa chine iry  ovned  by  the  defendant, 
and  kept  and  used  upon  a farm  ovmed  by 
him  located  outside  the  corporate  limits 
of  the  city  of  Greenfield,  but  within 
the  boundaries  of  Dade  covinty.  Mo.,  and 
not  used  in  any  way  in  connection  with 
his  home  in  Greenfield.  Plaintiff  con- 
tends: That  under  the  laws  of  the  state 
of  Missouri  the  city  has  a right  to  assess, 
levy  and  co  lect  city  taxes  against  every 
resident  of  the  cl ty,  upon  all  personal 
property  which  he  ovms  or  has  under  his 
control,  irrespective  of  where  said  pro- 
'pertj  is  actvially  kept— whether  within 
or  without  the  corporate  limits  of  the 
city.  If  this  is  tirue,  the  finding  shall 
be  for  the  plaintiff.  Defendant  eon- 


Mr.  J.  A.  Gregory 


-8- 


M*y  20,  1958 


tends!  That  the  city  has  the  rl^t 
only  to  assess,  levy,  and  collect 
city  taxes  against  z*esldents  of  the 
city,  and  i*iere  it  consists  of  live 
stock,  implements,  farm  machinery, 
and  crops  kept  and  used  exclusively 
on  a farm  owned  by  tlie  resident,  but 
outside  the  corporate  limi ts  of  the 
city,  the  assessment  of  such  property 
for  city  taxes  is  unlawful,  even  though 
the  owner  resides  within  the  oorporate 
limits  of  the  city.  If  this  is  true, 
the  finding  shall  be  for  the  defendant." 

A Jury  was  waived  and  the  court  gave  Judgment  against 
the  defendant  in  the  amount  of  forty  four  dollars  and  ninety 
four  cents  ($44.94) • In  the  appellate  court  it  was  affirmed 
by  the  following  opinions 

"The  stipulation  heretofore  set  cut 
contains  the  followings 

*The  property  forming  the  basis  of 
the  assessment  upon  which  the  levy 
for  these  taxes  was  made  consisted 
of  horses,  cattle,  mules,  sheep, 
hogs,  implements  and  machinery  owned 
by  the  defendant,  and  kept  and  used 
upon  a farm  owned  by  him  located  out- 
side the  coz^rate  limits  of  the  city 
of  Greenfield,  but  within  the  boundaries 
of  Dade  county,  Missouri,  and  not  used 
in  any  way  in  connection  with  his  home 
in  Greenfield.* 

We  are  of  the  opinion  that  the  trial 
court  reached  a correct  conclusion  in 
its  disposition  of  this  case,  and  that 
its  ruling  is  sustained  by  the  follow- 
ing authorities!  26  R.C.L.  Section  241, 
pp.  273,  274;  State  ex  rel.  v.  Pearson, 

273  Mo.  loc.  clt.  78,  199  S.W.  loc.  clt. 

943,  944;  State  ex  rel.  v.  Shepherd, 

218  Mo.  656,  657,  117  S.W.  1169,  131 
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Am.  St.  Rep.  568.  It  Is  conceded 
In  the  foregoing  stipulation  that: 

•Defendant  herein  is  an  actual 
resident  of  said  city  (Greenfield), 
residing  within  the  corporate  limits 
thereof,  in  whldh  place  he  has  re- 
sided for  more  than  ten  years.* 

The  Judgment  below  is  accordingly 
affirmed." 

As  stated  in  your  request,  Aurora  is  a city  of  the 
third  class  and  Section  6779,  R.S.  Mo.  1929  which  applies 
to  cities  of  the  third  class  is  almost  identical  with  the 
mood  of  assessment  as  described  in  Section  6994,  R.S.  Mo. 
1929  which  was  upheld  in  the  case  of  State  ex  rel.  Divine, 
Revenue  Collector,  v.  Collier,  supra,  which  section  applies 
to  cities  of  the  fourth  class.  Section  6779,  R.S.  Mo.  1929 
reads  as  follows: 

"In  assessing  property,  both  real 
and  personal,  in  cities  of  the 
third  class,  the  city  assessor  shall. 

Jointly  with  the  county  assessor, 
assess  all  property  in  such  city, 
and  such  assessment,  as  made  by  the 
city  assessor  and  co\mty  assessor 
Jointly,  end  after  the  saine  has  been 
passed  upon  by  the  board  of  equaliza- 
tion, as  hereinafter  provided  for, 
shall  be  taken  as  the  basis  fz^m  which 
the  city  council  shall  make  the  levy 
for  city  purposes;  and  for  the  purpose 
of  giving  cities  of  the  third  class 
representation  on  the  county  board  of 
equalization,  when  said  board  is  sitting 
for  the  purpose  of  equalizing  the  assess- 
ment on  such  city  property,  the  mayor 
and  city  assessor  shall  sit  with  the 
county  board  of  equalization  when  the 
said  board  is  passii^  upon  the  assess- 
ment of  such  city  property,  and  shall 
each  have  a vote  in  said  board,  and 
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they  shall  be  paid  for  such  service 
the  same  amount  per  day  and  out  of 
the  same  fiind  as  other  members  of 
such  board  of  equalization.  The 
assessment  of  city  property  as  made 
by  the  city  and  county  assessor  shall 
conform  to  each  other,  end  after  such 
board  of  equalization  has  passed  upon 
such  assessment  and  equalised  the  same, 
the  city  assessor's  book  shell  be 
corrected  In  red  Ink  in  accordance  with 
the  changes  made  by  the  board  of  equali- 
zation, and  so  certified  by  said  board, 
and  then  returned  to  the  city  council." 


CONOLjSION 


In  conclusion,  will  state  that  It  Is  the  opinion  of 
this  depez*tinent  that  a person  living  outside  of  the  city 
limits  and  conducting  a business  within  the  city  limits 
la  not  subject  to  a city  tax  on  the  personal  property 
portion  of  his  business,  such  as  Ice  boxes,  scales,  cash 
registers,  etc. 

It  Is  further  the  opinion  of  this  departmmct  that 
If  a person  lives  within  the  city  limits  of  a city  of  the 
third  class,  such  as  Aurora,  and  owns  a farm  outside  of  the 
city  limits,  he  Is  subject  to  a city  tax  on  the  personal 
property  on  his  farm,  cattle,  hogs,  sheep,  hogs.  Implements, 
etc. 


Respectfully  submitted 


W.  J.  BUHKj*.  . 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorr.ey  Oenaal 


UJB:DA 


SCHOOL  BOARDS: 


Right  of  board  of  directors  to  control  use 
of  school  building. 


June  15,  1938 


V.r.  G.  Derlc  Green, 
Prosecuting  Attorney, 
Linneus,  lulissouri. 


Dear  Sir: 


We  have  your  letter  of  June  11th  requesting  an 
opinion  from  this  department  on  the  follov/ing  situation 
as  contained  in  your  letter,  which  is  as  follows: 

”kembers  of  the  school  board  of  school 
district  number  six  in  Linn  County  have 
asked  that  I obtain  your  opinion  upon  a 
question  arising  in  their  district.  The 
facts  are  as  follows: 

**At  the  annual  meeting  held  in  the  school 
district  last  spring  directors  were  elected 
and  minutes  of  the  meeting  ’/^re  kept  by  a 
secretary.  Among  other  things  the  seore* 
tary  made  the  following  entry  in  the  minutes 
written  by  her.  'School  house  to  be  used 
for  religious,  literary  or  other  purposes 
farm  or  labor  organizations  secret  or  other- 
wise. If  carried  decision  to  be  left  to 
directors.  Tes— 36,  no--7.*  .-.fter  this 
meeting  various  types  of  meetings  were  held 
in  the  school  house  but  after  a short  time 
some  dissatisfaction  arose  within  the  dis- 
trict about  using  the  school  house  for  out- 
side purposes.  Then,  as  it  is  reported  to 
me,  the  members  of  the  school  board  met  and 
it  was  voted  to  prohibit  the  use  of  the 
building  for  any  purpose  or  for  any  meeting 
other  than  for  school  activities  or  meetings 
of  the  school  board.  Since  then  the  board 
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refuses  to  grant  pemlsslon  to  any  out- 
side organization  to  use  the  building.  The 
faots  reported  im  ediately  preceeding  this 
decision  indicated  that  the  building  was 
being  used  for  club  meetings  after  which 
the  members  held  dances,  nhen  this  q.uestion 
was  Toted  upon  by  the  directors  two  of  them 
Toted  against  having  or  permitting  any 
meetings  except  for  school  purposes  and  one 
voted  in  favor  of  permitting  such  meetings. 
After  this  decision  the  president  of  the 
board  caused  a padlock  to  be  placed  upon 
the  school  house  door  in  order  to  prevent 
outsiders  or  others  from  gaining  entrance 
to  the  building  and  using  it  without  the 
consent  of  the  board.  Thereafter  the  clerk 
of  the  district,  being  the  one  member  of 
the  board  voting  to  use  the  building  for  use 
of  outsiders,  broke  the  lock  fr<xr  the  aoor, 
entered  the  building  and  permitted  its  use 
for  meetings  of  clubs  as  it  had  previously 
been  used. 

"Section  9205  provides  for  care  of  the  school 
property  and  that  the  board  of  directors  may 
allow  the  free  use  of  such  building  for  certain 
purposes  unless  prohibited  by  a majority  vote  of 
the  qualified  voters.  Two  of  the  directors 
contend  that  this  gives  them  authority  to  pass 
upon  the  use  to  which  the  soboc>l  house  shall  be 
put,  and  the  clerk  contends  that  the  school 
board  has  no  authority  in  this  but  must  permit 
the  building  to  be  used  for  club  purposes  and 
that  he  and  others  have  the  right  to  remove  the 
look  and  enter  for  the  purpose  of  conducting 
such  meetings. 

"As  I see  it  the  question  submitted  to  you  for 
decision  is  with  reference  to  the  authority  of 
the  school  board  to  prohibit  the  use  of  the 
building  for  outside  meetings  under  these  cir- 
cumstances. This  is  a very  troublesome  matter 
here  and  we  would  like  a decision  as  quickly  as 
possible.  I have  asked  them  to  delay  any 
further  meeting  until  June  20  as  I hope  to  have 
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a ruling  from  your  office  before  that  time. 
I will  appreciate  it  very  much  if  you  will 
advise  me  immediately  concerning  this  ques- 
tion so  I may  have  the  information  for  the 
school  meeting  to  be  held  shortly  after 
June  20. " 


That  part  of  the  statute,  Section  9205,  R.  3.  Ko. 

1929,  applicable  here  reads  as  follows: 

’’The  board  of  directors,  or  board  of 
education,  having  charge  of  the  school- 
houses,  buildings  and  grounds  appurtenant 
thereto,  may  allow  the  free  use  of  such 
houses,  buildings  and  grounds  for  the  free 
discussion  of  public  questions  or  subjects 
of  general  public  interest,  for  the  meeting 
of  organizations  of  citizens  and  for  such 
other  civic,  social  and  educational  purposes 
as  will  not  interfere  with  the  prime  pur- 
pose to  which  such  houses,  buildings  and 
grounds  are  devoted:  Provided . that  at  any 
annual  or  special  meeting  the  use  of  the 
schoolhouse  for  any  of  the  above  purposes 
may  by  a majority  vote  of  the  qualified 
voters  voting  on  the  proposition  be  pro- 
hibited. Such  prohibition  shall  remain  in 
effect  until  the  next  annual  school  meeting.” 

It  can  be  rei  ally  seen  that  by  reason  of  the  above 
statute  providing  that  the  board  of  directors  ma^''  allow 
the  use  of  the  schoolhouse  for  the  purposes  named,  the  board 
of  directors,  in  whose  keeping  and  care  the  schoolhouse  is 
lodged,  had  the  sole  and  exclusive  right  to  say  when  and  by 
whom  such  schoolhouse  can  be  used  for  any  of  the  purposes 
mentioned  as  will  not  interfere  with  the  prime  purpose  to 
which  such  schoolhouse  is  devoted.  The  only  limitation  upon 
the  exercise  of  such  discretion  by  the  board  is  when  a 
majority  of  the  qualified  voters  of  the  district,  acting  in 
a lawful  meeting,  vote  to  prohibit  the  board  from  extending 
such  privilege  or  use  for  any  one  or  all  of  the  purposes 
mentioned  in  the  statute. 


t 

\ 

Vr,  Gr,  Dark  Graan  June  15,  1936 


In  7our  letter  you  state  that  the  patrons  of  the 
district  at  the  last  annual  meetin,?  undertook  to  act  on 
the  question  of  the  use  of  the  schoolhouse  In  the  following 
particular,  as  shown  by  the  records  of  the  board,  to-wit: 

"School  house  to  be  used  for  religious, 
literary  or  other  purposes  farm  or  labor 
organizations  secret  or  otherwise.  If 
carried  decision  to  be  left  to  directors. 

Yes— 35,  no— 7," 

Such  action  on  the  part  of  the  patrons  performs 
no  function  because  it  was  totally  unnecessary  to  delegate 
to  the  board  the  right  or  discretion  to  say  vrhen  or  for  what 
purpose  the  use  of  the  school  building  should  be  granted. 

The  board  was  already  Invested  by  law  with  such  right  by 
reason  of  the  provisions  of  the  statute. 

That  It  \ras  the  Intention  of  the  Legislature  In  the 
enactment  of  Section  9E05  to  lodge  full  and  complete  discre- 
tion In  the  school  board  as  to  vfhether  the  schoolhouse  should 
be  used  for  purposes  other  than  the  prime  purpose  to  which 
It  Is  devoted.  Is  emphasized  by  reason  of  the  fact  that 
prior  to  1915  the  statute  law  of  the  state.  Section  10764, 

H.  3.  Ko.  1909,  provided  as  follows: 

"The  board  of  directors  shall  not  allow 
the  use  of  the  schoolhouse  or  school 
premises  for  religious,  literary  or  other 
public  purposes,  or  for  the  meeting  of  any 
farmer  or  labor  organization,  secret  or 
otherwise,  except  when  such  use  shall  be 
demanded  by  a majority  of  the  voters  of 
the  district  at  any  annual  or  special  meet- 
ing." 

The  Legislature  by  amendment  in  the  session  of  1915 
changed  Section  10784  to  Its  present  form,  thus  completely 
reversing  the  situation  by  lodging  full  and  complete  discre- 
tion in  the  board  and  bakin'!-  such  right  away  from  the  patrons, 
subject  only  to  the  veto  power  of  the  patrons  if  exercised 
in  the  proper  way. 
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CONCLUSION 


Hence,  it  Is  our  conclusion  that  the  school  board 
in  question  has  full  and  complete  discretion  to  say  when 
and  for  what  purpose  the  schoolhouse  can  be  used,  other 
than  the  prime  purpose  to  which  said  schoolhouse  is  devoted, 
and  if  such  right  or  discretion  is  not  prohibited  by  the 
voters  of  tue  district  in  the  manner  prescribed  by  law, 
the  action  of  the  board  by  a majority  vote  in  exercising  its 
discretion,  if  done  in  good  faith,  in  granting,  or  with- 
holding, the  use  of  the  schoolhouse  is  binding  on  the  dis- 
senting director  and  as  well  on  all  others*  Turthermore, 
the  action  on  the  part  of  the  dissenting  director,  or  any 
other  person,  in  breaking  the  look  and  entering  the  school- 
house,  if  persisted  in,  under  the  circumstances,  could  lead 
to  serious  consequences* 


Respectfully  submitted. 


J.  W*  BU5YINGT0N, 

Assistant  Attorney  General* 


APPROViiD: 


J.  t.  

(Acting)  Attorney  General. 
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DEPARTMENT  OP  AGRICULTURE  — No  authority  to  borrow  money 

from  the  R.F.C* 


Au^st  lb,  1956 

V 


Mr.  Charles  I*.  Green,  Sec. 
Missouri  State  Pair 
Sedalia,  Missoiirl 


' \ 


Dear  Ur.  Green: 


We  have  yotir  request  of  Au^^ist  12,  1958  for  an  opinion, 
which  is  as  follows: 

"We  have  a plan  under  consideration  for  re> 
habilitating  some  of  the  buildings  on  the 
Missouri  State  Fair  Groxinds.  The  con- 
templated plan  is  a PWA  project. 

"I  wish  you  would  give  me  a written  opinion 
If  it  would  be  legal  to  set  up  this  project 
whereby  the  Government  would  make  the  grant 
to  us,  and  whereby  the  State  Pair  could  bor- 
row from  the  R.F.C.  the  amoxant  of  money  we 
would  have  to  put  up  and  pay  this  amount 
of  money  back  over  a period  of  years. 

"If  this  would  be  legal,  it  would  be  a 
great  help  to  us  in  oaar  plane,  for  the  reason 
that  we  would  not  have  to  ask  the  Legislature 
for  money  for  this  work. 

"I  would  like  your  opinion,  ao  that,  when  I 
present  the  proposed  plan  to  the  Governor, 
he  would  have  information  In  full  concern- 
ing the  proposed  plan." 


The  power  of  the  State  Fair  tk>ard,  as  set  out  in  Section 
12470,  R.  S.  Mo.  1929,  vests  In  the  Board,  on  beJ^lf  of  the 
State  of  Missouri,  to  acquire  title  to  property  for  tEe  purpose 
of  the  State  Pair.  These  powers  were,  by  the  State  Legislature, 
in  1953,  (Laws  Mo.  1935,  page  167)  transferred  to  the  State  De- 
partment of  Agriculture.  Nowhere  do  we  find  any  authority  for 
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the  State  Department  of  Agriculture  to  borrow  money  or 
pledge  the  credit  of  the^. State  or  the  fees  of  the  Depart- 
ment of  Agrlciilture  as  secxirlty  for  a loan* 

It  Is  to  be  noted  that  the  State  Fair  receives  fees 
from  Its  activities*  All  of  these  fees  are  required  to  be 
placed  In  the  State  Treasury,  to  the  credit  of  a partlctilar 
purpose  or  fund  for  which  they  are  collected*  Laws  Mo*  1933, 

page  415* 


Article  X,  Section  19,  Constitution  of  Missouri,  pro- 
vides that  no  money  shall  ever  be  paid  out  of  the  Treastiry  of 
the  State  or  any  of  the  funds  under  Its  management  except  In 
pursuance  of  an  appropriation  by  law* 

Answering  your  request.  It  Is  therefore  clear  that 
the  Department  of  Agriculture  has  no  authority  to  borrow  money 
from  the  R*F*C* 


Respectfully  submitted 


FRAHKLXN  L.  KhAGAM 
Assistant  Attorney  General 


APPROVED: 


TTTrTOEoE 

(Acting)  Attorney  General 
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BENEVOLENT  CORPORATIONS:  A vigilant  society  or  association 

is  not  a benevolent  organization. 

> 


August  24,  1938 


Honorable  W.  W,  Graves 
Prosecuting  Attorney 
Kajisas  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  your  commimication  of 
August  4th  in  which  you  request  an  opinion  of  this  office 
relative  to  the  subject  matter  stated  therein,  as  follows: 

"My  attention  has  been  called  to  the 
proposed  incorporation  of  the  National 
Vigilance  Alliance  under  Article  X, 

Chapter  32,  Revised  Statutes  of  the 
State  of  Missouri,  1929.  Incorporators 
are  to  be  G.  M.  Babst,  G.  A.  R.  Slocxam 
and  R.  T.  Brewster,  reputable  citizens 
of  Kansas  City,  Missouri. 

"The  purpose  is  to  form  a non-profit 
benevolent  corporation  to  combat  crime 
and  to  create  a trust  fvind  through  the 
payment  of  dues  by  members  to  carry  on 
the  work  of  the  organization.  Rewards 
are  to  be  paid  members  for  information 
concerning  burglary  and  robbery  of 
members  and  to  peace  officers  for  the 
arrest  and  conviction  of  the  offenders . 

All  money  received  from  members  is  to 
be  used  to  pay  the  expenses  of  the 
organization  and  to  meet  obligations 
contained  in  'membership  reward  certifi- 
cates ' . 

"I  attach  hereto  a copy  of  the  petition 
for  a pro-forma  decree,  the  articles  of 
agreement,  the  membership  reward  certlfl- 
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cate  and  the  by-laws.  I would  appreciate 
your  opinion  on  the  following  questions 
of  law; 

"1  Is  the  National  Vigilance  Alliance 
entitled  to  incorporation  under  Article 
X,  Chapter  32,  Revised  Statutes  of  the 
State  of  Missouri,  I929? 

"2.  Would  the  National  Vigilance 
Alliance  be  engaged  in  the  insurance 
business  so  as  to  come  under  the  Juris- 
diction of  the  Superintendent  of • In- 
surauice?  " 

In  dealing  with  your  questions,  we  must  necessarily 
take,  and  accordingly  do  take,  into  consideration  the 
memoranda  attached  to  your  letter,  namely,  the  petition 
for  a pro  forma  decree,  the  Articles  of  Agreement,  the 
Membership  Reward  Certificate,  ajid  the  By-laws,  as  constitu- 
ting the  facts  of  the  case,  so  far  as  presented  to  us,  upon 
which  our  conclusions  of  law  are  to  be  predicated. 


I. 


The  "Alliance",  as  we  will  hereinafter  refer  to  it, 
seeks  to  justify  its  contemplated  incorporation,  according  to 
its  memorandum  brief,  solely  on  the  ground  that  it  is  a 
benevolent  association,  and  with  this  position  we  agree — if 
it  is  entitled  to  incorporate  at  all--because  manifestly  it 
is  not  a religious,  scientific  or  educational  association, 
within  the  meaning  of  the  provisions  of  Section  21,  Article 
X,  of  the  Missouri  Constitution,  or  within  the  meaning  of 
such  terms,  including  the  additional  named  fraternal- 
beneficial  association,  as  found  in  Sections  4996  and  4999> 
R.S.  Missouri,  1929. 

Hence,  the  first  question  is,  do  the  facts  as 
presented  by  the  memoranda  aforesaid  entitle  it  under  the 
law  to  incorporate  as  a benevolent  corporation? 

(a)  Section  21,  Article  X,  of  the  Missouri  Con- 
stitution reads  in  part  as  follows: 
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"No  corporation,  company  or  association, 
other  than  those  fomed  for  benerolent, 
religious,  scientific  or  educational  pur- 
poses, shall  be  created  or  organized  imder 
the  laws  of  this  Jtate,  unless  the  persons 
noned  us  corporators  shall,  at  or  before 
the  filing  of  the  articles  of  association 
or  incorporation,  pay  into  the  State 
treasury  fifty  dollars  for  the  first 
fifty  thousand  dollars  or  less  of  capital 
stock,  and  e further  siun  of  five*  dollars 
for  erery  additional  ten  thousand  dollars 
of  its  capital  stock." 

Section  4999  of  the  1929  statutes  undertakes  to 
define  or  specify  vdiat  associations  are  beneTolent,  religious, 
scientific  and  educational,  respcctirely.  Such  statute,  so 
far  as  pertinent  here,  reads  as  follows: 

"Any  association  formed  for  benerolent 
purposes,  including  any  purely  charitable 
society,  hospital,  asylum,  house  of  refuge, 
reformatory  and  eleeruosynary  institution, 
fraternal-beneficial  associations,  or  any 
association  whose  object  is  to  promote 
temperance  or  other  yirtue  conducive  to 
the  well-being  of  the  community,  and, 
generally,  any  association  formed  to 
provide  for  some  good  in  the  order  of 
benevolence,  that  is  useful  to  the  public, 
may  become  a body  corporate  and  politic 
under  this  article." 

i!anifeatly,  the  declared  purpose  of  the  rvlliance  is 
not  embraced  in  any  of  the  above  terms  used  in  the  statute, 
namely,  a purely  charitable  society,  hospital,  asylum,  house 
of  refuge,  reformatory,  eleemosynary  Institution,  or  associa- 
tion to  promote  temperance.  Hence,  unless  the  meaning  of 
the  concluding  language  of  the  statute,  to-wit,  "or  other 
virtue  conducive  to  the  well-being  of  the  community,  and, 
generally,  any  association  formed  to  provide  for  some  good 
in  the  order  of  benevolence,  that  is  useful  to  the  public," 
can  Justify  the  Alliance,  under  the  facts  displayed,  as 
being  a benevolent  association,  then  its  effort  to  in- 
corporate as  such  must  fail* 
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It  la  to  be  noted,  howeyor.  that  statutory  proyl- 
a Ions  as  to  what  Is  or  Is  not  a beneyolent  association 
are  not  conoluslye.  In  the  case  of  State  v.  kcGrath. 

95  lio»  1.  c.  197.  the  court  said: 

'*If.  In  point  of  fact,  the  incorpora-> 
tion  authorized  by  the  act  Is  not  a 
corporation  for  beneyolent  purposes, 
the  declaration  of  the  legislature  that 
it  is  a beneyolent  corporation  does  not 
muKe  it  so.  any  more  than  a legislatiye 
declaration  that  a horse  is  a cow  would 
alter  the  fact  and  conyert  the  horse 
into  a cow.  Such  legislatiye  legerdemain 
is  to  be  condemned,  not  approyed. 

"The  nature  or  character  of  corporations 
authorized  to  be  created  by  the  act  of 
1687  is  to  be  determined  from  the  purpose 
to  be  accomplished  and  the  business  they 
are  authorized  to  engage  in.** 

Returning  to  the  aboye  language  taken  from  the 
statute,  namely,  ’'or  any  association  whose  object  is  to 
promote  temperance  or  other  yirtue  conduciye  to  the  well- 
being of  the  community,  and.  generally,  any  association 
formed  to  proyide  for  some  good  in  the  order  of  beneyolence. 
that  is  useful  to  the  public."  as  a possible  justification 
under  which  the  Alliance  might  claim  to  be  a beneyolent 
association,  it  may  be  profitable  to  first  determine,  so 
far  as  can  be.  what  the  Legislature  intended  by  such 
language  when  read  in  conjunction  with  the  preceding 
language  found  in  such  statute.  We  haye  been  unable  to 
find  any  decision  from  any  of  the  appellate  courts  of  our 
state  construing  this  particular  leoiguage,  so  we  are  left 
to  general  principles  of  law  and  our  own  conclusions  baaed 
thereon  for  a solution  of  the  question. 

The  Legislature  at  the  beginning  of  the  statute  in 
question,  used  the  following  language:  "Any  association 
formed  for  beneyolent  purposes."  We  belieye  it  fair  to 
presume  that  if  an  association  is  formed  for  a beneyolent 
pxirpose.  then  such  purpose  is  necessarily  useful  to  the 
public.  Hence,  the  other  phrase  of  the  statute— and  one 
which  is  in  question  here— namely,  "and.  generally,  any 
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association  formed  for  some  good  in  the  order  of 
benevolence . that  is  useful  to  the  public.**  appears  to 
us  to  be  merely  an  Inadvertent  repetition,  expressed  in 
a slightly  different  form,  of  the  above  language  used  at 
the  beginning  of  the  statute. 

It  is  to  be  further  noted  that  the  Legislature 
in  providing  for  the  incorporation  of  "any  association 
formed  for  benevolent  purposes"  apparently  took  pains  to 
express  what  character  of  associations  could  be  classed 
as  benevolent  for  the  purpose  of  incorporation#  If  the 
Legislature  did  not  apprehend  that  the  class  as  specified 
would  cover  all  associations  or  groups  that  could,  legally 
speaking,  operate  for  benevolent  purposes,  useful  to  the 
public,  then  it  did  a useless  and  unnecessary  thing  in  so 
specifying,  because  if  such  statute  contained  only  the 
above  phrases  as  stated  in  general  terms,  such  general 
terms  would  have  served  any  contrary  intention  on  the 
part  of  the  Legislature  to  limit  benevolent  associations 
to  those  named. 

In  the  view  just  expressed  that  the  two  phrases, 
namely,  at  the  beginning  and  end  of  the  quoted  part  of  the 
above  statute | both  expressed  in  general  tonrs  (which  we 
believe  to  mean  one  and  the  same  in  effect),  as  contained 
in  the  statute,  are  limited  by  or  to  the  objects  so 
specified  as  benevolent,  and  whatever  is  Incident  to  such 
objects,  we  have  in  i^ind  well  recognized  rules  of  statutory 
construction  which  are  illustrated  by  the  case  of  City  of 
St.  Louis  V.  Laughlin,  49  Ko.  1,  o.  564,  which  is  about  as 
near  apposite  in  principle  as  we  could  find,  wherein  the 
court  saidz 


"In  the  present  case  the  charter 
specifically  eniunerates  the  classes  of 
persons  Intended  to  be  taxed,  and  the 
sweeping  words  * all  other  business, 
trades,  avocations  or  professions,’  vfe 
do  not  think  can  be  made  to  include 
persons  not  of  the  some  generic  character 
or  class.  In  specifying  and  enumerating 
the  trades  and  professions  to  be  taxed, 
it  was  intended  to  limit  the  taxation 
to  them  or  to  persons  engaged  in  similar 
trades  or  occupations." 
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More  recently,  tlie  Supreme  Court  In  Kansas  City 
T.  Threshing  iiachine  Co.,  337  Ko.  1.  o.  930,  said: 

"*It  Is  a general  principle  of 
(statutory)  interpretation  that  the 
nention  of  one  thing  implies  the  ex- 
clusion of  another  thing;  expressio 
\mius  est  exelusio  alteriusT*  25 
R.  C.  r;9Sl,  sec.  ifei9;  25  C.  J.  220, 

59  C.  J.  980-86,  sees.  580-83.)  *';Vhere 
there  are,  in  an  act,  specific  prorisions 
relating  to  a particular  subject,  they 
must  gOTem,  in  respect  of  that  subject, 
as  against  general  prorisions  in  other 
parts  of  the  statute,  although  the  latter, 
standing  alone,  would  be  broad  enough  to 
include  the  subject  to  which  the  more 
particular  prorisions  relate." 

Passing  on  to  the  further  discussion  of  the  afore- 
said generalities  expressed  in  the  statute  in  question, 
we  are  left  to  deal  with  the  other  mooted  phrase  or  clause, 
namely,  "or  other  rirtue  oonduoire  to  the  well-being  of 
the  community."  It  is  to  be  seen  tha^  the  words  "other 
rirtue"  are  used  as  an  altematire  to  the  word  "temperance" 
contained  in  the  preceding  clause,  namely,  "any  association 
whose  object  is  to  promote  temperance."  It  is  erident  that 
the  Legislature  in  writing  this  statute  assumed  on  its  o«i 
initiatire  that  an  association  formed,  and  whose  object  is, 
to  premote  temperance  was  a benerolent  association  and 
could  be  incorporated  under  the  Constitution  as  a benerolent 
corporation.  Howerer,  neither  at  the  time  the  statute  was 
enacted,  nof  since,  was  there,  or  has  there  been,  any 
decision  in  existence  from  our  appellate  courts  holding 
that  a temperance  association  comes  within  the  meaning  of 
the  word  "benerolent"  as  used  in  the  Constitution.  Accord- 
ingly, the  fact  that  the  Legislature  has  den(»inated  a 
temperance  society  a benerolent  association  and  entitled 
to  incorporate  as  such  does  not  necessarily  ralidate  such 
incorporation.  In  this  respect  the  Supreme  Court  in  the 
case  of  Rockhill  Tennis  Club  r.  Yolker,  331  i:o.  1.  c.  958-959, 
said  as  follows: 

"By  the  plain  and  positire  terms  of  this 
section  of  the  Constitution,  no  corpora- 
tion can  be  formed  in  this  State  in  the 
manner  prorided  by  the  statutes  mentioned. 
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that  is,  without  paying  into  the  State 
treasury  at  least  fifty  dollars  on  its 
capital  stock,  except  * those  formed  for 
benevolent,  religious,  scientific  or 
educational  purposes.'  There  is  no 
pretense  that  plaintiff  complied  with 
this  constitutional  provision,  and  when 
a corporation  is  fozned  by  a pro  forma 
decree  of  the  circuit  court  under  the 
statutes  mentioned,  it  is  not  contemplated 
that  it  shall  do  so.  But  it  is  eo^ually 
imperative  that  the  corporation  so  formed 
shall  be  of  the  kind  permitted  by  this 
constitutional  provision,  that  la,  formed 
for  either  benevolent,  religions, 
scientific  or  educational  purposes.  This 
constitutional  provision  curbs  the  power 
of  the  Legislature . and  it  was  held  in  an 
early day  that  the  Legislature  had  no 
power  to  declare  a corporation  to  be  of 
the  class  exempted  from  paying  the  corpora- 
tion tax  required  for  its  formation  j^Je^ 
it  actually  is  of  that  class.  Whether  it 
is  or  not  is  a Judicial  question." 

In  any  event,  if  the  Legislature  in  denominating 
temperance  as  a virtue  of  mankind  which,  if  promoted  by  an 
organization,  would  acquire  the  attributes  of  benevolence 
such  as  to  entitle  such  organization  to  incorporate,  then  we 
believe  that  such  Legislature  further  intended  by  the  phrase 
"or  other  virtue,"  following  the  word  "temperance,"  that 
the  other  virtue  or  virtues  meant  were  of  like  or  similar 
kind  to  that  of  temperance.  We  would  hesitate  to  say  that 
the  Legislature  Intended  to  run  the  entire  gamut  of  virtues 
human  bom  or  acqulred.by  mankind,  which  would  include, 
among  others,  affability,  generosity,  kindness,  integrity, 
and  industry,  and  by  reason  of  which,  if  practiced  by  any 
substantial  nuinber  in  a ccsmimity,  would  be  conducive  to 
its  well-being,  and  hence  attribute  to  the  Legislature  that 
it  meant  that  if  any  one  or  more  of  such  virtues  would  be 
promoted  by  an  organization,  it  would  or  could  becone  a 
benevolent  corporation. 

In  view  of  the  foregoing,  the  query  is  pertinent 
here,  can  crime  prevention  or  crime  punishment  be  said  to 
come  within  the  meaning  of  the  word  "virtue",  and  if  so,  is 
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crime  prerention  or  crime  pimisbment,  or  both  in  the  con- 
JunotiTe,  a virtue  of  like  or  similar  kind  as  temperance? 
Generally  speeJclng,  temperance  is  understood  to  mean  a 
moral  attribute  of  human  character,  whereas  crime  preTen<» 
tion  or  crime  punishment  is  uore  or  less  the  operation 
of  the  mechanics  of  criminal  law  enforcement  provided  for 
under  our  criminal  code.  Furthermore,  the  fact,  if  it  be 
a fact,  that  the  practice  of  temperance  and  crime  preven- 
tion and  punishment  might  both  achieve  a like  result, 
namely,  "conducive  to  the  well-celng  of  the  community, 

* * * and  useful  to  the  public,"  yet  merely  reaching  the 
same  result  is  not  the  test.  For  instance,  the  Ford 
Votor  Company  employs  many  thousands  of  laborers  in  the 
community  in  which  it  is  located,  thus  providing  gainful 
occupation  and  the  fruits  thereof  for  these  many  thousands, 
together  with  their  families.  Hence,  the  promotion  or 
operation  of  this  corporation,  whether  or  not  a virtue,  is 
at  least  conducive  to  the  well-being  of  the  community  and 
reaches  the  same  result  as  presupposed  for  temperance  and 
crime  prevention  and  punishment.  Hotwithatanding,  no  one 
would  say  that  the  Fora  kotor  Company  could  lay  claim  to 
being  an  organization  or  corporation  of  a benevolent 
character. 

In  the  case  of  State  v.  kcGreth,  supra,  by  reason 
of  the  association  therein  odncemed  having  no  paid  up 
capital  and  operating  on  membership  dues  or  assessments 
for  the  purpose  of  furnishing  homes  to  its  members,  such 
association  claimed  it  was  one  of  a benevolent  character 
and  in  fact  had  legislative  declaration  that  it  was  such. 

It  is  conceivable  that  its  purposes  as  shown  were  "conducive 
to  the  well-being  of  the  community,  and  useful  to  the  public. 
Tet  the  court  failed  to  find  any  benevolent  characteristic 
about  this  association,  the  court  saying,  1.  c.  198: 

"It  is  clear,  we  think,  from  the  sec- 
tions above  (Quoted  as  "Arell  as  from  the 
articles  of  association,  that  the  lead- 
ing purpose  of  this  corporation  is  not  to 
promote  benevolence  or  charity,  but  to 
better  the  pecuniary  condition  of  its 
members  or  shareholders  alone,  and  we  are 
unable  to  see  how  the  fact  that  such  an 
association  may  tend  to  promote  frugality 
and  economy,  and  open  up  a way  ’whereby 
the  shareholders,  oat  of  their  savings,  may 
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be  enabled  to  secure  houses , or  loan 
their  savings  to  others  at  high  rates 
of  interest,  to  be  fixed  by  the  direc- 
tors,' can  be  said  to  impress  or 
characterize  the  association  as  one 
forjsed  for  benevolent  purposes,  when 
the  chief  incentive  to  each  stoojcholdsr 
is  that  he  may  benefit  himself.” 

We  are  not  unmindful  of  the  fact  that  considerable 
argument  could  be  made  that  the  Alliance  is  entitled  to 
incorporate  as  a benevolent  association  under  the  general 
clause  of  the  statute  as  hereinabove  set  forth,  euid  hence 
a close  q.uestion  might  be  involved,  if  the  right  to  so 
incorporate  turns  solely  upon  this  point.  However,  we 
believe  a further  question  taken  in  connection  with  the 
above  will  dispose  of  the  matter  of  character  of  the 
Alliance,  and  consequently  it  may  be  unnecessary  to  decide 
this  first  point. 

(b)  The  xvrticlss  of  agreement  of  the  Alliance, 
under  Article  III  therein,  setting  forth  the  purpose  of  the 
organization,  state  such  purpose  in  general  terms,  but 
qualify  or  oiroumsorlbe  such  general  teims  by  specifying 
in  some  seven  or  eight  enumerated  paragraphs  following  (six 
of  which  are  material  here  and  likewise  qualified  or  cir- 
cumscribed by  the  l^embsrsMp  Certificate)  in  what  way  it 
proposes  to  carry  out  its  purpose  so  expressed  generally 
at  the  outset.  The  gist  of  enumerated  paragraphs  1 and  2 
provides  for  the  inspection  of  premises  of  members  of  the 
Alliance,  and  advising  them,  and  adopting  methods  of 
protection  against  robbery,  burglary,  and  like  orimes. 

The  salient  feature  of  the  enumerated  paragraphs 
3 to  6 inclusive,  taken  as  a whole,  which  we  believe  can 
be  fairly  stated  as  to  effect.  Is  to  use  the  proceeds  of 
a trust  fund  to  be  created  by  requiring  members  to  pay 
stipulated  dues  wherewith  to  pay  members  for  loss  of  property, 
who  have  been  viotlmized  by  robbery,  burglary,  and  counter- 
feiting, for  a report  of  the  case,  which  could  be  used,  if 
needed,  by  law  enforcement  officers  toward  effecting  the 
arrest  and  conviction  of  ths  perpetrators  of  such  crimes  and 
the  recovery  of  the  stolen  money  or  property* 
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The  Kerabarshlp  Certificate  undertakes  to  reimburse 
members  for  money  or  property  loss,  or,  put  differently, 
to  insure  them  against  such  loss  by  reason  of  burglary, 
robbery  or  counterfeiting  by  the  indirect  method  of  paying 
the  member  victimized,  who  suffers  the  loss,  what  is 
denominated  in  the  Articles  of  ^^reement  and  Membership 
Certificate,  a reward  for  exposing  the  crime  and  report- 
ing the  facts  connected  therewith. 

The  By-laws  as  proposed  provide,  among  other 
things,  that  the  officers  of  the  Alliance  are  three,  namely, 
the  president,  secretary  and  treasurer;  that  the  president 
shall  have  full  authority  over  the  funds,  the  personnel, 
members,  and  the  manaKament  of  the  /^iiance ; that  the 
oTTjoQrs  mentioned  above  shall  constitute  the  inana;r.ing  board, 
and  the  board  shall  determine  the  general  policies 

of  the  Alliance*  Further  provisions  of  the  By-laws  provide 
for  trustees,  not  leas  than  three  nor  more  than  seven  in 
number,  by  election  or  selection,  in  which  the  members  have 
say  or  voice.  In  fact,  there  is  no  provision  as  to  kow 
the  trustees  are  to  be  selected  or  elected.  Hence,  the 
aforesaid  provisions  giving  the  broad  powers  to  the 
president,  or  the  president  together  with  the  other  two 
officers,  as  the  managing  board,  might  v/ith  reason  be 
construed  to  give  the  president  or  the  board  the  authority 
to  name  or  select  themselves  as  the  minimum  three  trustees. 

A further  provision,  coupled  with  the  sole  authority  of  the 
president  over  the  funds  of  the  Alllenoe,  permits  him,  after 
twenty  per  cent  thereof  is  set  aside  wherewith  to  pay  re- 
wards, to  control  the  other  eighty  per  cent  and  the  invest- 
ment thereof. 

'.Vhile  a provision  of  the  By-laws  does  not  permit 
any  of  th®  three  officers  to  make  pecuniary  profit  out  of 
the  Alliance,  save  their  salaries  as  such  officers,  yet  the 
By-laws  can  be  amended,  without  voice  of  the  members,  by  a 
two-thirds  vote  of  the  said  trustees.  ”Tt  is  to  be  noted 
by  the  petition  to  be  filed  for  incorporation  that  the  three 
incorporators  necessary  under  the  statute,  to-wit,  the 
president,  secretary  and  treasurer,  will  accordingly  fill 
such  offices  indefinitely  so  far  as  by-law  provisions  are 
concerned.  Hence,  if  the  throe  officers  named  as  incorporators 
become  the  three  officers,  respectively,  and  the  three 
minimum  trustees  provided  for,  it  is  within  the  power  of  any 
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two  of  such  officers  and  trustees  to  aaend  the  By-laws  to  the 
end  that  such  officers  could  profit  substantially  thereby. 

.7e  are  aindful  of  the  rule  that  by-laws  can  neither 
increase  nor  diminish  the  powers  granted  in  the  articles  of 
agreement  or  charter  of  the  corporation,  but  neyerthelesa 
such  by-laws — and  as  \mll  the  Membership  Harvard  Certificate 
in  this  case--can  be  used  for  the  purpose  of  aiding  con- 
struction so  as  to  arrive  at  the  true  intent  of  the  pur- 
poses set  forth  in  the  articles  of  agreement.  In  point 
of  fact,  statutory  provisions  provide  for  extrinsic  aid  in 
determining  the  true  character  or  purposes  of  the  associa- 
tion seelsing  to  incorporate  as  a benevolent  corporation. 

Section  4997,  H.  S.  Mo.  1929,  provides  in  part  as 

follows: 


♦ it  shall  be  his  (the  court’s) 
duty  to  appoint  some  competent  attorney, 
as  a friend  of  the  court,  whose  duty  it 
shall  be  to  examine  said  petition  and 
show  cause,  if  any  there  be,  on  some  day 
to  be  fixed  by  the  court,  why  the  prayer 
of  said  petition  should  not  be  granted, 
and  said  attorney  shall  not  be  confined 
in  his  examination  to  said  petition  and 
articles  of  association,  but  may  introduce 
such  testimony  as  may  be  available  and 
proper  in  order  to  fully  disclose  the  true 
purposes  of  the  association;  * * *.« 

If  the  By-laws  are  interpreted  to  the  and  that  the 
officers  of  the  proposed  corporation  could  or  would  become 
the  first  three  trustees  provided  for,  then  the  By-laws 
are  subject  at  any  time  to  a change  by  the  trustees  that 
could  result  in  unlimited  personal  advantage  to  said  three 
officers. 

In  the  case  of  In  re  oit.  Louis  Inst,  of  Christian 
Science,  27  ko.  App.  1.  o.  640-641,  wherein  the  control 
and  use  of  the • unexpended  income  of  the  association  therein 
concerned  was  in  <iuo3tion,  there  is  presented  a more  or 
less  analagous  situation  to  the  instant  case  concerning 
the  control  and  use  of  the  eighty  par  cent  of  the  trust 
fund  of  the  Alliance.  The  court  in  the  above  case  said: 
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"By  section  978,  of  the  ReTlsed 
Statutes,  it  Is  directed  that  'No  associa- 
tion, society,  or  company,  formed  ♦ ♦ * 
for  pecuniary  profit  In  any  form  ♦ ♦ ♦ 
shall  be  Incorporated  under  this  article.* 
The  constitution  of  the  Institute  prorldes 
that,  after  the  payment  of  certain  ex- 
penses out  of  the  tuition  fees  charged  to 
pupils  and  the  amounts  paid  by  patients, 
the  remainder  of  such  receipts  'shall  be 
deroted  to  the  furtherance  of  the 
prlnclplee  taught  In  the  said  school.  In 
such  way  as  to  the  board  of  directors 
shall  seem  best.*  This  opens  as  wide  a 
field  for  unrestricted  appropriation  and 
expenditure  by  the  petitioners  (who  con- 
stitute the  board  of  directors)  as  may 
be  found  In  any  corporation  established 
purely  for  the  pecuniary  profit  of  its 
founders.  The  residual  expenditure  Is 
to  be,  not  for  the  support  or  adrancement 
of  the  Institute  Itself,  but  for  the 
furthereince  of  Its  'principles,*  In 
whaterer  way  the  directors— l.e. , the 
petitioners,  who  are  to  be  sole  Judges 
thereof — ^may  choose  to  adopt.  The  directors 
may  be  of  opinion  that  the  principles  of  the 
Institute  will  be  best  furthered  by  their 
own  personal  comfort  and  exemption  from  the 
crying  wants  of  life.  There  Is  hardly  any 
limit  to  the  number  of  ways  In  which  the 
personal  adyantage  of  the  directors  may  be 
considered  by  themselyes,  as  In  furtherance 
of  the  'principles*  taught  by  the  Institute. 
The  residual  fund  Is,  practically,  as  much 
under  their  entire  personal  control,  as  If 
the  constitution  had  plainly  declared  that 
such  was  the  special  object  In  ylew.  To 
this  extent,  the  corporation  would  be 
created  for  the  pecuniary  profit  of  Its 
founders,  and,  therefore,  contrary  to  the 
letter  of  the  law." 

As  pertinent  to  the  Instant  case,  we  quote  from 
Section  5003,  R.  S.  No.  1929,  as  follows: 
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"No  association,  society  or  company 
formed  for  manufacturing,  agricultural 
or  business  p\Lrpose8  of  any  kind,  or  for 
pacuniary  profit  in  any  form,  * ♦ ♦ 
shall  be  incorporated  under  this  article," 

We  take  it  that  the  three  incorporators  you  men- 
tion in  your  letter  contemplate  signing  the  petition  and 
becoming  the  first  officers  of  the  Alliance  if  incorporated, 
and  consequently  we  do  not  wish  to  be  understood  as  saying 
that  such  incorporators  as  officers  will  operate  the 
Alliance  to  the  members*  disadyantage  and  to  such  officers* 
own  personal  adyantage.  In  yiew  of  the  statement  made 
that  the  persons  mentioned  in  your  letter  are  reputable 
citizens,  we  presume  fidelity,  on  their  part,  to  the  best 
interests  of  the  members.  Howeyer,  in  construing  corporate 
powers,  the  law  looks  to  what  can  be  done  by  those  presently 
in  charge  and  their  successors  in  office,  and  not  what  will 
be  done. 


Howeyer,  in  passing,  it  may  not  be  amiss  to  allude 
to  the  salaries  proylded  for  the  three  officers  in  question, 
namely,  $12,000  for  the  president,  $3,600  for  the  secretary, 
and  $2,400  for  the  treasurer,  making  a total  of  $18,000  in 
all  for  the  three  chief  officers.  In  yiew  of  the  full 
authority  giyen  the  president  oyer  the  funds  of  the  associa- 
tion and  the  full  powers  giyen  the  managing  board  (the 
president,  secretary  and  treasurer)  to  determine  the  general 
policies  of  the  association,  it  would  be  well  within  the 
authority  of  the  three  officers  to  determine  that  the 
salaries  of  the  officers  should  be  the  first  item  to  be 
paid  out  of  the  income.  While  it  is  not  our  proyince  to 
pass  upon  the  amount  of  salaries  to  be  paid,  or  any  other 
expense  of  the  association,  emd  we  do  not  do  so,  yet  critics 
might  obserye  that  in  the  forming  of  the  proposed  corpora- 
tion, it  would  be  accomplished  not  without  substantial 
pecuniary  profit  to  the  three  officers,  whether  Justified 
or  unjustified. 

We  belieye  it  fair  to  say  that  the  most  prominent 
purpose,  if  not  the  sole  or  outstanding  one,  of  the  Alliance 
is  to  enable  members  of  the  proposed  corporation  to  receiye 
pay,  or  money  reimbursement  for  property  loss  through  cer- 
tain criminal  acts,  by  reporting  the  circumstances  of  the 
crime  to  the  Alliance.  The  purposes  of  the  Alliance  go  eyen 
further  and  permit  any  and  all  members  to  receiye  pay. 


Honorable  W.  W.  Grares 


-14- 


24,  1938 


Aug. 


without  any  property  loss  oozmeoted  therewith,  for  what 
le  termed  outstanding  contributions  toward  crime  preyen- 
tion.  In  other  words,  a member,  by  paying  the  stipulated 
monthly  dues,  may  In  turn  recelye  a substantial  profit 
for  such  contribution.  ^ doubt  If  any  stockholder  In 
a business  corporation  would  hare  any  greater  opportunity 
of  reoelTlng  dlTldends  or  profit.  If  the  business  of  the 
corporation  Is  successful,  than  would  a member  of  the 
Alliance  hare  of  reoelylng  pay  or  reimbursement.  If 
Tlctlmlzed  by  burglary,  or  If  he  contributes  to  crime 
preyentlon.  Hence,  It  appears  to  us  that  the  chief  in- 
centlre  to  each  member  of  the  Alliance  would  be  that  he 
may  benefit  himself.  We  recur  to  the  quoted  language  In 
State  T.  hoGrath,  supra,  wherein  the  court  said  In  sub- 
stance and  effect,  that  an  association  could  not  characterize 
Itself  as  one  formed  for  beneyolent  purposes,  where  the  chief 
Incentive  to  each  member  Is  that  he  may  benefit  himself.  The 
setup  of  the  Alliance  appears  to  us  to  fall  within  the 
provisions  of  Section  5003,  aforesaid,  relative  to  corpora- 
tions formed  for  business  purposes  or  for  pecuniary  profit 
rather  than  for  benevolent  purposes. 

Conse^iuently,  It  Is  our  conclusion,  by  reason  of 
what  we  have  said  In  the  foregoing,  that  the  Alliance  Is 
not  a benevolent  association  within  the  meaning  of  the 
law,  and  hence  la  not  entitled  to  Incorporate  as  such. 


IZ. 


Passing  to  the  question  of  whether  the  .s.lllanee  would 
be  engaged  In  the  Insurance  business  so  as  to  come  under 
the  supervision  of  the  State  Instiranoe  Department  If  It 
pursues  the  purposes  as  set  forth  In  the  memoranda,  to-wit, 
of  paying  members  for  loss  of  property  due  to  burglary,  etc., 
by  the  route  of  a so-called  "reward"  for  reporting  the  facts 
of  the  case  so  that  the  possibility  of  the  arrest  and  con- 
viction of  the  perpetrator  of  the  crime  might  follow,  can 
best  be  answered  by  first  ascertaining  what  Is  the  law's 
definition  of  Insurance.  32  C.  J.,  Sec.  1,  page  975,  states 
the  definition  or  rule  as  follows: 

"Broadly  defined.  Insurance  is  a contract 
by  which  one  party,  for  a compensation 
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called  the  preiDl\un,  assumes  particular 
risks  of  the  other  party  and  promises 
to  pay  to  him  or  his  nominee  a certain 
or  ascertainable  sum  of  money  on  a 
specified  contingency.  As  regards 
property  and  liability  insurance,  it  is 
a contract  by  which  one  party  promises 
on  a consideration  to  compensate  or  re- 
iffibxirse  the  other  if  he  shall  suffer 
loss  from  a specified  cause,  or  to 
guarantee  or  indemnify  or  secure  him 
against  loss  from  that  causa.** 

Second,  do  the  facts  in  this  case,  as  displayed  by 
the  memoranda  aforesaid,  bring  the  purposes  of  the  Alliance, 
if  carried  out,  within  the  purview  of  the  aforesaid  defini- 
tion of  insurance  so  that  the  Alliance  would  be  engaged  in 
the  insurance  business? 

The  Alliance  proposes  to  issue  in  connection  with, 
and  as  part  and  parcel  of,  its  declared  purposes  in  its 
Articles  of  Agreement,  what  is  denominated  by  the  Alliance 
a **kembership  Reward  Certificate,**  having  a face  value  of 
^500,  which  is  to  be  issued  to  a member  upon  payment  by 
the  member  to  the  Alliance  of  a stipulated  amount  in  money, 
termed  *'dues**,  whereby  the  Alliahoe  assximes  the  risk  of 
the  member  suffering  money  or  property  loss,  or  loss  of 
life,  through  burglary,  robbery,  or  cotuiterfeiting,  and  the 
Alliance  promises  to  pay  such  member,  or  his  family  in  case 
of  death,  a certain  amount  of  money  if  the  contingency 
provided  for  in  the  certificate,  namely,  loss  of  property 
or  death,  occurs,  as  the  case  may  be.  klanifestly,  apply- 
ing the  aforesaid  legal  definition  of  insurance  to  the 
hlembership  Reward  Certificate,  there  could  hardly  be  any 
reasonable  doubt  that  if  the  Alliance  proposes  to  issue 
the  certificate  in  question  and  carry  out  its  provisions, 
that  it  would  be  engaged  in  the  insiurance  business. 

It  is  true  that  the  Certificate  denominates  the 
payment  of  the  money  called  for  to  the  member  or  his  family 
for  the  occurrence  of  the  contingency  specified  as  a '*reward** 
for  information  given  by  the  member  of  the  occurrence  of  the 
contingency  provided  for.  nevertheless,  it  is  to  be  seen 
that  the  payment  of  the  so-called  award  or  refrard  is  not 
limited  to  payment  only  in  the  event  that  the  **  information" 
supplied  must  cause  tke  arrest  and  conviction  of  the 
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perpetrator  of  the  crime,  but  that  merely  the  glrlng  of 
the  Information  is  sufficient,  ’^vhether  it  results  in  arrest 
and  conyiotion  or  whether  it  doesn’t.  In  point  of  fact, 
nothing  is  said  any/, here  or  in  any  part  of  the  Articles  of 
Agreement,  Reward  Certificate,  or  By-laws  as  to  ’what  is  to 
be  .done,  if  anything,  by  the  Alliance  with  this  informa- 
tion when  reported  to  it.  It  might  be  inferentially  con- 
cluded that  the  Alliance  will,  in  turn,  report  the  informa- 
tion giren  it  by  the  member  to  the  proper  peace  officers, 
but  the  certificate,  itself,  requires  the  member,  ^ the 
first  instance,  to  collaborate  with  the  peace  officers,  who 
hare  inrestigated  the  crime,  before  the  member  maices  his 
report  to  the  Alliance.  If  the  member  is  required,  as  the 
terms  of  the  certificate  so  provide,  to  obtain  first  of  all 
a signed  statement  of  the  peace  officer,  who  has  in- 
vestigated the  crime,  which  statement  is  to  accompany  the 
member’s  report  to  the  Alliance,  then  manifestly  the  peace 
officer’s  investigation  would  be  based  in  whole  or  in  part 
upon  8dl  the  information  the  victimized  member  could  give 
such  peace  officer.  Clearly,  the  report  thereafter  of  the 
member  to  the  Alliance  under  such  circumstances,  if  done 
for  the  purpose  of  enabling  the  Alliance,  in  turn,  to  re- 
port the  information  to  the  peace  officers,  would  be 
superfluous.  The  peace  officers  already  have  the  information: 
furthermore,  such  report  to  the  peace  officers  would  be  the 
moral  duty  of  each  and  every  member  of  the  Alliance,  and  of 
the  Alliance,  as  the  composite  entity  of  all  the  members, 
whether  incorporated  or  not,  to  inform  the  peace  officer 
of  the  community  of  the  perpetration  of  a crime,  and  which 
report  or  information  given  would  in  no  wise  constitute 
benevolence  on  the  part  of  the  members  of  the  Alliance,  or 
the  Alliance  Itself. 

A further  circumstance,  and  it  may  be  a singular 
one,  is  that  the  amount  of  the  "reward  paid  for  information" 
in  the  case  of  property  loss  by  the  member  is  measiured  by 
the  amount  of  money  or  value  of  property  lost.  The  death 
payment  calls  for  a flat  |i50  as  a "rew^d"  to  the  family 
for  reporting  the  death  of  a member  by  violence  and  the 
suzTOunding  circumstances,  so  far  as  known,  to  the  proper 
peace  officer,  which,  it  appears  to  us,  woi^d  seem  to  be  a 
natural  course  for  such  family  to  take,  whether  paid  in- 
directly or  directly  therefor  or  not  paid  at  all. 
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Consequentlj,  It  is,  or  ought  to  be,  obvious  to 
anyone  of  average  Intelligence  that  the  denosiination  or 
calling  by  the  Alliance  of  the  payments  to  be  made  members, 
under  the  Articles  of  Agreement  and  L'embership  Certificate, 
as  "rewards  for  information,"  is  but  a thin  veil  to  cover 
the  true  purposes  and  picture  of  the  contemplated  opera- 
tion of  the  Alliance. 

Accordingly,  It  Is  our  opinion  and  conclusion 
that  the  Hem  ership  Certificate  In  question  is  nothing  more 
or  less  than  an  Insurance  policy  or  contract,  and  that  if 
the  Alliance  should  issue  such  certificate  to  its  members, 
it  would  be  engaged  in  the  business  of  life  and  property 
insurance,  and  should  incorporate  under  the  appropriate 
provisions  of  the  statute  for  Insurance  compares,  and 
accordingly  it  would  be  subject  to  the  supervision  of  the 
Insurance  Department  of  the  State  of  Missouri. 


Respectfully  submitted 


J.  W.  BU5TINOTOM 
Assistant  Attorney  General 


APPROVfiD: 


TTXTITECB 

(Acting)  Attorney  General 


MOmCIPAL  CORPOBATIONSi 
FOURTH  CIASS  CITIES: 


Ordinances  may  be  passed  without 
being  read  three  times.  Does  not 
require  unanimous  vote  to  suspend 
the  rules. 


September  8,  1938 


Hon.  Chas.  H.  Oreen^  Attorney 

Osceola 

Missouri 


Dear  Sir: 


^ ^17  ^ ^%>^>) 

This  acknowledges  receipt  of  your  inquiry,  which 
is  as  follows: 


"The  City  of  Osceola  is  contemplat- 
ing building  a municipal  li^t 
plant,  for  irtiich  bonds  are  to  be 
issued  in  the  sum  of  ^42000  plus 
a grant  from  the  Government  through 
the  FHA. 


”At  the  meeting  held  Friday,  September 
2,  an  Ordinance  was  passed  providing 
for  the  election  and  the  isstiance  of 
bonds.  At  this  meeting,  one  member 
of  the  Council  voted  against  the 
Ordinance  and  voted  against  suspend- 
ing the  rules  so  that  the  Ordinance 
could  be  put  up  for  second  and  third 
meetings  in  one  night,  and  we  are 
wondering  if  this  procedure  is  correct 
or  whether  it  takes  a unanimous  vote 
of  the  members  present  in  order  that 
the  rules  may  be  suspended.  ¥e  will 
appreciate  it  if  you  will  give  us 
your  opinion  on  this  matter.” 


Replying  thereto,  we  refer  you  to  the  statute 
relative  to  the  passage  of  ordinances  by  cities  of  the 
fourth  class,  of  idiich  the  City  of  Osceola  is  one. 

Section  7016,  R.  S.  I929,  granting  power  to 
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such  cities  to  enact  ordinances,  in  part,  provides: 

"No  ordinance  shall  be  passed 
except  by  bill,  and  no  bill 
shall  become  an  ordinance  un- 
less on  its  final  passage  a 
majority  of  the  members  elected 
to  the  board  of  aldermen  shall 
vote  for  it,  and  the  ayes  and 
nays  be  entered  on  the  Journal; 
and  all  bills  shall  be  read 
three  times  before  their  final 
passage. " 


The  above  section  of  the  statutes  has  been  con- 
strued by  the  courts  in  this  state  and  it  is  held  that 
the  latter  portion  thereof,  to-vit;  "and  all  bills  shall 
be  read  three  times  before  their  final  passage,"  is  not 
mandatory,  but  is  merely  directory,  and  that  failure  to 
literally  conply  with  the  same  will  not  invalidate  the 
ordinance. 

In  the  case  of  Water  Co.  v.  City  of  Aurora, 

129  the  Supreme  Court  of  this  state  had  be- 

fore it  this  same  question  of  whether  a city  ordinance 
was  valid  where  it  was  not  read  three  times.  In  passing 
on  it  the  Court  said,  page  377 < 

"Nor  does  it  invalidate  that  ordinance 
because,  as  it  is  claimed.  It  was  not 
read  three  times  before  Its  final 
passage.  Section  1397>  Hevised  Stat- 
utes, 1889,  provides:  'No  ordinance 
shall  be  passed  except  by  bill,  and 
no  bill  shall  become  an  ordinance, 
unless  on  its  final  passage  a 
majority  of  the  members  elect  shall 
vote  therefor,  and  the  yeas  and  nays 
entered  on  the  Journal;  and  all 
bills  shall  be  read  three  times 
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.before  their  final  passage.'  It 
Is  to  be  observed  that  the  above 
section  does  not  declare  a sentence 
of  nullity  against  a bill  ifhich  is 
not  read  three  times  before  its 
final  passage;  such  declaration 
is  altogether  confined  to  the 
preceding  clauses  of  the  section, 
and  does  not  apply  to  the  last 
clause.  Similar  views  were  held 
in  State  ex  rel.  v.  Mead,  71  Mo. 

266,  and  Barber  Asphalt  ^v.  Co. 

V.  Bunt,  100  Mo.  22.  There  axe 
authorities  to  the  contrary,  but 
we  shall  adhere  to  our  own  decisions." 


The  Aurora  case,  supra,  was  approvingly  cited 
in  the  case  of  City  Trust  Company  v.  Crockett,  309  Mo. 
683,  and  the  court  there  said,  page  712 t 


"Under  the  ruling  in  Water  Co.  v. 
Aurora,  129  No.  snd  the 

authorities  there  cited,  and  in  con- 
sideration of  there  being  no  provi- 
sion in  the  chaz^er  of  a city  of  the 
third  class  forbidding  or  regulat- 
ing special  meetings  of  the  council, 
or,  otherwise  than  as  in  section 
8284,  prescribing  the  conditions  to 
be  complied  with  in  passing  ordinances, 
it  must  be  held  that  there  was  no 
authority  forbidding  the  council  pass- 
ing the  ordinances  at  the  special  meet- 
ing. It  is  not  contended  that  the 
record  falls  to  show  the  bill  was  read 
the  first,  second  and  third  time,  nor, 
that  a majority  of  the  members  of  the 
council  did  not  vote  therefor,  nor 
that  the  ayes  and  nays  were  not  entered 
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upon  the  Journal.  The  record 
shoved  cosapllance  with  those 
requirements.  There  being  no 
statute  forbidding  the  passage 
of  the  ordinance  at  a special 
meeting^  the  right  to  do  so 
existed." 


The  Aurora  case^  supra,  vas  also  approvingly 
cited  by  the  Federal  Court  In  the  case  of  Monett  Elec- 
tric, Power  and  Ice  Co.  v.  Incorporated  City  of  Monett, 

186  P.  360. 

In  the  Aurora  case  the  question  vas  squarely 
before  the  court  as  to  the  validity  of  the  ordinance 
and  It  vas  there  held  that  the  fact  that  It  vas  not 
read  three  times  did  not  Invalidate  It. 

If  the  provision  as  to  reading  It  three  times 
vas  directory,  as  the  Sijpreme  Court  there  held,  it 
vould  appear  that  the  fact  that  a unanimous  vote  vas 
not  cast  for  suspending  the  rules  cuid  reading  It  three 
times  vould  not  Invalidate  the  ordinance. 


Conclusion 


It  Is  our  opinion  that  the  fact  that  the 
record  of  a city  of  the  fourth  class  does  not  show 
that  all  of  the  Aldermen  voted  for  suspension  of  the 
rules  and  reading  the  first,  second  and  third  time, 
all  at  the  same  meeting,  does  not  invalidate  the 
ordinance  so  passed.  This  opinion  presupposes  that 
all  other  requirements  have  been  complied  with  and 
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the  sole  question  under  discussion  here  is  whether 
unanimous  consent  is  required  to  suspend  the  rules  of 
the  Council  and  pass  at  the  same  session  the  ordinance 
by  reading  it  the  firsts  second  and  third  times  on 
the  same  night. 


Very  truly  yours 


DraJce  Vat  son 

Assistant  Attorney  General 


APPROVE) 


<J.  S.  Vaylor 

(Acting)  Attorney  General 


•LOTTERY 


Distribution  of  chances  by  merchants 


September  13,  1958 


Honorable  Willard  H.  Guest 
Asst.  Iroeecuting  Attorney 
St.  Louis  County 
Clayton,  Kissouri 


Dear  Sir: 


Vie  have  your  request  for  an  opinion,  dated 
Septer;ibor  12,  1938,  which  is  in  part  as  follows: 

"The  various  ir.erchants  listed  In  the 
newspaper  give  the  ^^urchasers  of 
groceries,  or  whatever  other  merchandise 
the  dealer  sells,  one  of  the  enclosed 
pink  cards  when  the  i'urchaser  buys  not 
less  than  Fifty  Cents  (^.50)  worth  of 
commodities.  These  cards  are  then 
filled  in  e t the  space  on  the  left  by 
the  ptirchaser  as  to  whether  he  has  a 
radio  or  cooker  or  washer,  etc.,  and 
are  later  deposited  in  a box  in  the 
lobby  of  the  Osage  Iheater.  There- 
after each  week,  a drawing  is  to  be 
held  inside  the  theater  at  which  each 
purchaser  must  be  present  who  desires 
to  participate  in  the  drawing,  and  of 
necessity,  1 suppose,  pays  the  regular 
admission  to  the  theater.  The  drawing 
is  then. conducted,  not  by  the  serial 
number  on  the  ticket,  but  the  pxdse  is 
given  to  the  person  present  who  has 
the  most  tickets  in  his  possession, 
out  of  course,  if  he  is  not  there,  the 
one  drawing  is  all  for  that  week.” 


A lottery  is  any  scheme  or  device  whereby  any- 
thing of  value  is,  for  a consideration,  allotted  by  chance 
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State  vs.  ifcerson,  318  Ko.  633,  1 S.W.  (2d)  109, 

111; 

State  ex  rel.  vs.  Hughes,  299  Mo.  529,  263  S.  \'i» 
329,  28  A.  L.  R.  33  06; 

State  vs.  Becker,  248  Mo.  56,  154  S.  W.  769. 


In  State  vs.  Danz,  260  Pac.  37,  140  V/ash.  646,  the 
court  had  before  It  the  "country  store  night",  wherein 
prizes  in  the  form  of  gx*oceries  and  other  kinds  of  property 
were  fiwarded  in  the  theatre.  These  prizes  were  furnished 
by  the  merchants.  It  was  held  in  that  case  that  it  was  a 
lottery. 

The  scheme  presented  by  you  contains  all  the  ele- 
ments of  lottery.  The  element  of  chance  is  exemplified  in 
the  drawln;.,  although  no  drawing  is  necessary  in  order  to 
make  the  scheme  a lottery.  Poople  vs.  Hecht,  3 Pac.  (2d) 

399.  The  prize  given  la  the  merchandise  awarded  tc  the  win- 
ner. The  consideration  is  the  amount  paid  for  merchandise, 
wherein  pink  cards  are  given  to  the  purchaser,  and  the  ques- 
tion of  purchasing  a ticket  to  be  inside  the  theatre  also 
furnishes  the  element  of  consideration. 

VVhere  an  enterprise  distributes  without  charge 
tickets,  coupons  or  chances  of  any  kind,  entitling  the  holders 
to  participate  in  a distribution  of  prizes  by  lot  or  chance, 
and  this  is  done  for  the  p\irpose  of  inducing  or  stimulating 
pay  patronage,  the  pay  patronage  thus  Induced  constitutes  a 
consideration  and  the  entei’prise  is  a lottery  containing  the 
essential  elements  of  prize,  chance  and  consideration,  and 
this  is  true  whether  all  or  only  a part  of  the  holders  be- 
come pay  patrons,  and  even  though  it  is  possible  for  the 
recipient  of  such  ticket,  coupon  or  chance  to  meet  all  the 
conditions  of  participation  and  obtain  a prize  without  the 
payment  of  any  money  therefor.  This  is  the  law  in  England. 
Villlls  vs.  Young  et  al,  1 K.  B.  448  (1907),  3 B.  R.  Cases, 

976,  the  rule  in  the  federal  courts.  Central  States  Theatre 
Corp.  vs.  Petz,  11  Fed.  Supp.  666  ^936),  Generel  Theatres 

vs.  Metro-Goldwyn-Mayer  Dlst.  Corp.,  9 Fed.  Supp.  546  (1935), 
and  post  office  department,  George  Washington  Law  Review,  May 
1936,  pp.  482-492;  the  holding  in  several  state  courts,  Glover 
et  al  vs.  hallo ska,  238  Mich.  216.  State  vs.  Danz,  140  Wash. 
646,  260  Pac.  37.  Featherstone  vs.  Ind.  Service  Assn.  (Tex.) 
10  S.  W.  (2d)  124.  City  of  Wink  vs.  Amusement  Co.  (Tex.) 


i ' . . 


Hon*  Willard  H«  Guest 


September  IS,  1938 


-S* 


78  S.  W.  (a3  1066.  Con?,,  vs,  Wall  (Mass.)  (1936)  3 N.  K. 

(2d)  28,  and  the  opinion  of  the  lew  writers,  Thomas,  Lotteries, 
Frauds  and  Obscenity  in  the  Mails,  ss,  15,  16,  pp.  22-36, 
Thomas,  Non-Mailable  Matter,  s,  16,  p.  36.  46  Harvard  Law 

Review,  1196,  1210.  George  Washington  Law  Review,  Lay  1936, 
pp.  488,  491, 

It  is,  therefore,  the  opinion  of  this  office  that 
the  scheriie  as  outlined  in  j^our  request  is  a lottery,  in  viola- 
tion of  Section  4314,  R.  S,  Mo.  1929. 


Respectfully  submitted 


RiAlJKLIK  RLAGAN 
Assistant  Attorney  General 


ArrROVLD: 


ItAYLOft 

(Acting)  Attorney  General 
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MOTOR  VEHICLES 


Lessee  for  more  than  ten  days  required 
to  obtain  certificate  of  registration 
and  license  plates  even  though  car 
had  been  leased  before_5 


October  4,  1938 


Honorable  'A,  W,  Graves 
Prosecuting  Attorney 
Jackson  Jounty 
Kansas  Clty^  Missouri 


Dear  Sir: 

This  department  is  In  receipt  of  your  request  for 
an  official  opinion  which  is  as  follows: 

"I  woulc  appreciate  an  opinion  from 
your  office  on  the  following  question: 

"If  the  owner  of  a motor  vehicle  leases 
the  sa  e to  another  for  a period  greater 
than  ten  days  successively  Is  the  lessee 
required  to  file  a new  application  for 
registration,  pay  new  fees  and  obtain 
new  license  plates.  As  a matter  of  fact, 
some  trucks  are  leased  to  dozens  of 
different  people  during  the  year  for 
periods  greater  than  ten  days,  and,  if 
each  lessee  is  required  to  buy  a new 
set  of  license  plates,  the  State  so  uld 
collect  dozens  of  tines,  although  tie 
actual  ownership  was  never  changed?" 

Article  1,  Chapter  41^  R.  S.  I^o.  1929,  deals  with 
regulations  and  lice  se  fees  for  motor  vehicles. 

Section  7759  thereof  defines  the  term  owner  as 
including  "any  person,  firm,  coloration  or  association 
owning  or  renting  a motor  vehicle  or  having  ti  e exclusive 
use  thereof  under  lease,  or  otherwise,  for  a period  greater 
than  ten  days  successively." 
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Section  7761,  as  amended.  Lavs,  1953,  Extra  Session, 
provides  In  substance,  that  every  owner  of  a BK>tor  vehicle 
or  trailer  which  shall  a operated  upon  the  hl^ways  shall 
file  an  application  for  registration  and  shall  pay  certain 
fees  therein  enumerated,  for  lAilch  he  receives  a certifi- 
cate of  ownership  and  a set  of  license  plates. 

Section  7774  provides  that  upon  the  transfer  of 
ownership  of  any  motor  vehicle.  Its  certificate  of  regis- 
tration and  the  right  to  use  the  number  plates  shall  expire . 

The  purpose  of  the  registration  and  numbering  of 
motor  vehicles  is  to  reduce  the  danger  of  Injury  to 
pedestrians  and  other  travellers  from  the  careless  manage- 
ment of  automobiles  and  to  furnish  a means  of  ascertaining 
the  Identity  of  persons  violating  the  lavs  and  oi^dlnances 
regvilatlng  the  speed  and  the  operation  of  machines  upon 
the  highways.  Bleahfleld  on  Automobiles,  page  241;  2 K.  C. 
L.,  1176. 

In  Unwen  v.  State,  73  N.  J.  L 529,  It  Is  said: 

•Por  the  purpose  of  aiding  In  the 
Identification  of  each  machine  and 
of  those  who  are  responsible  for  Its 
movements  and  conduct,  the  provisions 
of  the  license  and  registration 
statutes  are  designed." 

The  courts  are  In  accord  to  the  effect  that  a license 
to  operate  a motor  vehicle  Is  a personal  privilege  granted 
to  the  licensee.  42  Corpus  Juris,  728. 

The  fee  Imposed  by  the  statute  Is  a privilege  or 
excise  tax,  and  not  a property  tax  upon  the  vehicle.  This 
view  Is  set  forth  In  State  ex  rel.  McClung  v.  Becker,  286 
i'o.  607,  233  S.  W.  64,  as  follows: 

"«  « « The  State  maintains  roads  and 
bridges  at  great  expense  and  exacts 
a license  fee  for  the  privilege  of 
driving  or  operating  these  high-power- 
ed vehicles  thereon.  It  Is  clear  there- 
fore that  the  registration  fee  Is  not 
a tax  on  the  vehicle,  but  upon  the 


Hon;  W.  W.  Graves 


3 


October  4,  1938 


privilege  of  operating  it  on  the  hiiji- 
waya  of  the  State." 

In  view  of  the  etatenenta  quoted  above  the  reason 
why  each  aucceaaive  lessee  of  a n»tor  vehicle  is  required 
to  obtain  a new  certificate  of  registration  and  new  license 
plates  becomes  apparent.  In  case  there  is  an  accident  or 
a violation  of  the  laws  regulating  the  operation  of  machines 
upon  the  highways  there  inust  be  some  way  of  ascertaining 
the  person  responsible.  Since  tlie  lessee  is  to  have  ex- 
clusive use  of  the  motor  vehicle,  then  it  should  be  register- 
ed in  his  name  so  that  such  information  would  be  readily 
available. 


CCNGLbSION 

It  la,  therefore,  the  opinion  of  this  department 
that  any  lessee  of  a motor  vehicle,  having  exclusive  use 
thereof  for  more  than  ten  days  is  required  to  obtain  a 
new  certificate  of  registration  and  license  plates  and 
pay  the  required  fee  even  thooigh  the  motor  vehicle  has 
been  registered  several  times  in  that  year  by  other  lessees. 

Respectfully  submitted 


ARTHUR  0*KEji,PE 
Assistant  Attorney  General 


Ai  PROVED: 


J.  fi.-TiCron 

(Acting)  Attorney  General 
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Paroles:  Paroled  persons  who  have  received  ■tfiLHAl  discharge 

are  eligible  for  public  office* 


October  51,  1938 


I.lr«  Louis  Jean  Gualdonl*  Committeeman 
twelfth  Congressional  District 
St*  Louis,  Missouri 


Dear  Sir* 


Thxs  will  acknowledge  receipt  of  your  request 
for  on  opinion,  which  request  reads  as  follows: 


"I  am  writing  to  you  asking  If  you 
will  be  kii^d  enough  to  give  me  an 
opinion  on  a case  of  this  kind* 

"Oil  October  26th,  1929,  a i,.r*  Al- 
bert Orollner  pleaded  guilty  of 
Larceny  of  a Motor  Vehicle,  and 
upon  his  plea  he  received  a sen- 
tence of  one  year  in  the  Yiforkhouse 
and  a fine  of  Vl00*00,  but  was  pa- 
roled for  two  years  upon  his  pay- 
ment of  the  ij^lOOcOO  fine, 

"Would  this  can  be  eligible  to  run 
for  a Public  Office,  such  as  Con- 
stable, Justice  of  the  Peace,  etc? 

"I  am  enclosing  a copy  of  the  com- 
mitment, anc  after  you  have  looked 
it  over,  would  you  be  kind  enough 
to  mail  It  back  to  me,  together 
with  your  opinion  on  the  above  case. 

"Trusting  to  hear  from  you  on  this 
case,  I remain” 


Idr*  Louis  Jean  Gualdonl 
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Attached  to  said  request  appears  a letter  which 
reads  as  follows i 


"TOWIOVi  IT  MAY  COliCERNi 

This  Is  to  certify  that  the  records 
of  the  Farole  Office  disclose  that 
Albert  Grellner  was  charged  with  the 
larceny  of  an  automobile  end  on  the 
25th  day  of  October  1929,  he  was  sen- 
tenced to  a term  of  one  year  In  the 
city  workhouse  and  a fine  on  one  hun- 
dred dollars  and  costs  Imposed  by 
Judge  Calhoune  then  presiding  In  Di- 
vision #11  Circuit  Court  for  Criminal 
Causes;  that  sentence  on  the  above 
date  was  duly  pronomaced  and  there- 
after to-wlt,  on  the  seme  date,  Octo- 
ber 25,  1929,  the  defendant  was  granted 
a bench  parole  and  placed  on  probation 
to  report  to  the  parole  officer  for  a 
period  of  two  years  from  said  date* 

The  records  of  the  parole  office  fur- 
ther show  that  the  defendant  complied 
with  all  of  the  requirements  of  his 
parole  and  reported  for  a period  of 
two  years,  his  record  in  this  office 
was  tl^xen  marked  on  October  14,  1931 
* Settled,  tliat  Is  to  say,  the  defendant 
was  relieved  from  the  discharge  of  any 
further  obligations  growing  out  of  his 
parole* 


Respectfully  submitted. 


Thomas  E.  Mulvlhlll, 
Parole  Officer 


Section  4172,  R.  S*  Mo*  1929  reads  as  follows i 

"Any  person  wito  shall  be  convicted  of 
arson,  burglary,  robbery  or  larceny, 
in  any  degree,  in  this  article  specified. 
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or  wlio  shall  be  sentenced  to  impri- 
sonment in  the  penitentiary  for  any 
other  crime  punishable  under  the  pro- 
visions of  this  article,  shall  be  in- 
competent to  serve  as  a Juror  in  any 
cause,  and  shall  be  forever  disquali- 
fied frcEn  voting  at  any  election  or 
holding  any  office  of  honor,  trust  or 
profit,  within  this  state i 


It  will  be  seen  that  by  the  terms  of  the  foregoing 
statute  the  person  inquired  aoout  in  your  request  for  an 
opinion  would  be  disqualified  froi.  holding  any  public  of- 
fice, unless  the  parole  which  he  received  removed  such 
di squalif ica tion • 

Section  3810,  R.  S.  Mo.  1929  reads  as  follows t 


"The  courts  nanied  in  section  3809  of 
this  article,  or  the  judge  ti^.ereof 
in  vacation,  subject  to  the  restric- 
tions hereinafter  provided,  may  in 
their  discretion,  when  satisfied  that 
any  person  against  whom  a. fine  has  been 
assessed  or  a Jail  sentence  lm];>osed  by 
said  court,  or  any  person  actually  con- 
fined in  Jail  under  Judgment  of  a Jus- 
tice of  the  peace,  or  sentenced  to  the 
state  industrial  home  for  girls,  or  to 
the  Missouri  training  school  for  boys, 
will,  if  permitted  to  go  at  large,  not 
again  violate  the  law,  parole  such  per- 
son and  permit  him  or  her  to  go  at  large 
upon  such  conditions  and  iinder  such  re- 
strictions as  the  court  or  Judge  grant- 
ing the  parole  si^all  see  fit  to  impose; 

Section  3816,  R.  S.  lio.  1929  z>eads  as  followst 


"Wlien  any  person  who  has  been  paroled 
under  the  provisions  of  sections  3809 
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to  58<^1,  Inclusive,  shall  have  been 
at  large  und^  such  parole  for  the 
wiintmum  term  prescribed  by  section 
3817  of  this  article,  and  the  court 
granting  the  parole  shall  be  satis- 
fied that  the  reformation  of  such  per- 
son Is  complete  and  that  he  will  not 
again  violate  the  law,  such  court  may. 
In  Its  discretion,  by  order  of  record, 
grant  his  absolute  discharge*  Such 
order  of  discharge  shall  recite  the 
fact  that  such  person  has  earned  his 
discharge  by  good  behavior,  and  such 
order  shall  operate  as  a cor.plete  sat- 
isfaction of  the  original  Judgment  by 
which  the  fine  or  Jail  sentence  or  Im- 
prisonment In  the  penitentiary  was  Im- 
posed** 


The  Information  furnished  In  yo\ir  request  and  accom- 
panying your  request  does  not  reflect  that  the  court  which 
granted  the  parole  ever  entered  an  order  of  record  granting 
the  paroled  person  an  absolute  dlschiarge*  However,  section 
3817  R*  S.  r.o*  1929  provides  as  follows i 


*No  person  paroled  undsr  the  provlsljos 
of  section  3bl0  of  this  article  shall 

be  granted  an  absolute  discharge  at  an 
earlier  period  than  six  months  after 
the  date  of  his  parole,  nor  shall  such 
parole  be  continued  for  a longer  period 
than  two  years  from  date  of  parole;  but 
If  ha  shall  have  been  the  second  time 
paz*oled  the  time  sliall  be  counted  from 
date  of  second  parole*  No  person  pa- 
z>oled  under  the  provisions  of  section 
3813  of  this  article  shall  be  granted 
an  absolute  discharge  at  an  earlier  pez^ 
lod  than  two  years  fz*or  date  of  his  pa- 
role, nor  shall  such  parole  continue 
for  a longer  period  than  ten  years t 
Provided,  that  If  no  absolute  discharge 
shall  be  granted,  nor  the  parole  terminated 
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within  the  time  In  this  section  limited. 
It  sliall  be  the  duty  of  the  court  at 
the  first  regular  term  after  the  expira- 
tion of  such  ti-ae  to  either  grant  an 
absolute  discharge  or  terminate  the  pa- 
role and  order  the  jud^ent  or  sentence 
to  be  oor.plied  with,  but  if  the  oo^u*t 
shall  fail  to  take  any  action  at  such 
time,  such  failure  to  act  shall  operate 
as  a discharge  of  the  person  i>aroled« 

(R.  S.  1919,  section  4163).” 


The  information  furnished  with  yxtr  request  s^iows  that 
the  convieted  person  coriplied  with  all  the  terns  and  condi- 
tions of  his  parole  and  reported  faithfully  to  the  court 
during  a two-year  period.  The  information  also  shows  that 
his  record  has  been  marked  "settled.”  Vihile  we  do  not 
think  that  the  marking  of  the  record  "settled"  without 
information  as  to  who  siade  such  record  entry  smounts  to  an 
order  of  record  by  the  court  granting  an  absolute  discharge, 
yet  it  does  indicate  that  the  paroled  person  had  roportad 
to  the  eourt  in  accordance  witi.  the  terms  of  his  parols, 
Furtriezmore,  the  record  does  not  show  thut  the  parole  was 
ever  terminated  by  the  court,  and  therefore  in  accordanos 
witi^  the  provisions  of  section  3817,  supra,  the  paroled  pez*- 
son  would  automatically  stand  discharged  after  the  first 
term  following  the  two-year  period  of  his  parole. 

In  the  case  of  In  re  kounoe,  307  Mo,  40,  the  court  was 
discussing  ttio  effect  of  aeotion  3817  as  ragsrds  a person 
paroled  vmder  the  provisiona  of  section  381S,  which  latter 
aeotion  referred  to  paroles  granted  under  section  3811,  The 
court  held  that  the  circuit  eourt  could  keep  a parole  in  - 
force  under  those  latter  sections  for  as  long  as  ten  years 
and  that  tlia  provisions  in  saotion  5817  for  an  automatic 
discharge  of  the  paroled  parson  would  not  coma  into  play  un- 
til the  expiration  of  the  ten  year  period.  The  court  said, 
1,  o,  47t 


"If  words  could  possibly  make  more  clear 
and  undarstandabla  the  legislative  intent, 
axprossed  in  the  proviso  of  Section  4163, 
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we  have  not  the  slightest  hesitancy 
In  holding  that  such  proviso  simply 
means  that.  If  a ten-year  period 
has  elapsed  after  a given  parole  has 
been  granted  and  neither  the  parole 
has  been  terminated  nor  the  paroled 
person  has  been  discharged  fror.  his 
sentence  within  such  ten-year  period, 
the  court  must  either  grant  an  abso- 
lute discharge  of  such  person  or  tem- 
inate  his  parole  at  the  first  term  of 
court  thereafter,  or  the  law  will  con- 
clusively presvsne  thereafter  that  such 
person  has  been  dlscliarged*  No  other 
conclusion  can  reasonably  be  reached*"! 


Since  the  parole  we  are  considering  cannot  under  the 
terms  of  section  3817  run  for  a longer  period  than  two 
years,  than  we  think  It  follows  Tram  the  foregoing  deci- 
sion In  the  case  of  In  re  Mounce  that  at  the  first  term 
after  the  expiration  of  said  two-year  period  the  paroled 
person  would  be  automatically  discharged  If  the  court  did 
not  at  such  tens  temlnate  trie  x}arole*  Since  the  parole 
could  not  be  kept  In  force  for  a longer  period  than  two 
years.  It  would  stand  to  reason  that  the  paroled  person 
would  be  free  from  said  parole  at  the  expiration  of  said 
term,  vinless,  however,  the  court  at  that  term  exercised 
Its  right  to  terminate  the  parole  and  cause  the  paroled 
person  to  serve  the  sentence  Imposed  upon  him*  - The  record 
In  the  case  we  are  considering  does  not  show  that  the  cir- 
cuit co\u:*t  temlnated  the  parole  at  the  first  regular  term 
after  the  expiration  of  said  two-year  period,  and  therefore 
we  must  conclude  that  the  paroled  person  was  automatically 
discharged  from  said  parole  at  that  time* 

Section  3620  R*  S.  Uo*  1929  reads  as  follows! 


"jlny  person  who  shall  receive  his 
final  discharge  under  the  provisions 
of  sections  3809  to  3821,  Inclusive,' 
shall  be  restored  to  all  the  rl^ts 
and  privileges  of  citlsenshlp*' 

1919,  section  4166*)” 
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It  will  be  noted  that  section  5820  says  that  the 
person  who  shall  receive  his  final  discharge  tinder  the 
provisions  of  seetions  J^o09  to  3821  shall  be  restored  to 
the  rights  of  citizenship.  He  may  either  receive  that 
final  discharge  by  an  order  of  record  from  the  court 
wiiich  paroled  him  or  by  operation  of  law  as  set  forth  In 
section  3617.  In  the  Instant  case,  the  paroled  person 
received  his  final  discharge  by  operation  of  law  and 
therefore,  we  tlilnk  he  was  automatically  restored  to  the 
rights  and  privileges  of  oltlsenshlp  at  the  first  term 
of  the  circuit  court  following  the  expiration  of  his  two- 
year  parole. 


Conclusion 


It  Is,  therefore,  the  opinion  of  this  office  that 
Mr.  Albert  liner.  Insofar  as  the  conviction  for  lar- 
ceny set  forth  in  your  request  for  an  opinion  Is  ooncez*ned, 
la  eligible  to  hold  public  office  In  this  state. 


Yoiu*s  very  tiruly 


HAHRY  H.  KAY 

Assistant  Attorney  General 


Al'PKOVSDi 


j;  g:TmoR 

(Acting)  Attorney  General 
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TAXATIOill  The  levy  for  taxes  mrde  tij  the  covinty 

FIXING  THE  LE''^  BY  THE  COUNTY  court  should  only  be  In  an  amount 
COURT:  sufficient  to  raise  the  desired  funds. 

Any  levy  in  excess  of  that  amount  is 
void  to  the  extent  in  which  it  is 
excessive.  


December  29,  1958 


1^.  Jos.  L.  Gutt : ng 
Prosecuting  Attorney 
Clark  County 
Kehoka,  Ulssourl 

Dear  Sir: 

This  Is  in  reply  to  yours  of  the. 23rd  wherein  you 
request  an  opinion  from  this  department  based  upon  the 
following  letter: 

"Enclosed  you  will  find  a statement 
from  The  Atchison,  Topeka  & Santa  Fe 
Railv/ay  Company  relative  to  an  excess 
illegal  tax  of  #o.o3  on  the  Hundred 
dollars  valuation  state  and  ootinty 
tfjces  and  also  illegal  taxes  of  the 
Town  of  Revere  on  lie;^ting  ptnr.i  oses 
as  a current  expense.  Our  County 
Court  concedes  that  the  latter  is 
illegal,  but  as  to  the  former,  we 
are  in  doubt. 

"The  Santa  Fe  claims  the  county  levied 
an  excessive  tax  in  that  it  would  col- 
lect far  more  tax  than  is  necessary  to 
pay  off  the  final  installment  of  bonded 
indebtedness;  that  it  is  in  excess  and 
illegal  by  on  trae  f>100.00  valuation 
and  therefore  th^  do  not  have  to  pay 
this  excess  of  for  it  was  illegal 
for  the  Court  to  assess  when  3f^ 
would  more  than  pay  it  off  and  allow 
for  20^  for  costs  of  collection  and 
deficiencies. 
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"liYs  would  like  your  opinion  was  to 
whether  the  levy  of  8^  was  Illegal  to 
the  extent  of  3p  or  not  and  If  there- 
fore the  railroad  oan  refuse  to  pay 
the  3fi  and  only  pay  The  telephone 

oonpany  Is  now  also  refusing  to  pay 
more  tixan  Many  tax  payers  have 

paid  all  the  tax  In  full. 

'*Ploase  give  us  an  opinion  as  soon  as 
possible." 

The  various  subdivisions  of  the  state  are  authorised 
by  Article  X to  levy  taxes  to  pay  bonded  Indebtedness.  By 
Section  12  of  this  article  It  Is  provided  In  part  as  follows 

"»««««««  and  provided  further. 

That  any  county,  city,  town,  town- 
shlp,  school  district  or  other  politi- 
cal corporation  or  subdivision  of  the 
State,  Incurring  any  Indebtedness 
requiring  the  assent  of  the  voters 
as  aforesaid,  shall  before  or  at  the 
time  of  doing  so,  provide  for  the  col- 
lection of  an  annuel  tax  sufficient  to 
pay  the  Interest  on  such  Indebtedness 
as  It  falls  due,  and  also  to  constitute 
a sinking  fund  for  the  payxaent  of  the 
principal  thereof,  within  twenty  years 
from  the  time  of  contracting  the  samst 
««««««#«««««**«*««" 

Zt  was  by  the  provisions  of  the  foregoing  clause  of 
the  Constitution  that  your  county  court  was  authorised  to 
make  a levy  to  pay  the  Interest  on  the  bonds  and  whatever 
bonds  which  fall  due  In  the  year  of  the  levy.  The  levy 
should  be  of  a sufficient  amount  only  to  pay  the  outstand- 
ing bonds  and  Interest.  Section  9871,  R.  S.  Missouri,  1929. 
provides  as  follows t 

"As  soon  as  may  be  after  the  assessor's 
book  of  each  oo\uity  shall  be  corrected 
and  adjusted  according  to  law,  the  county 
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court  shAll  ascertain  the  sum  necessary 
to  be  raised  for  county  purposes,  and 
fix  the  rate  of  taxes  on  the  seTeral 
subjects  of  taxation  so  as  to  raise  the 
required  sum.  and  the  same  to  be  entered 
in  proper  columns  in  the  tax  book.” 

Section  9872,  R.  S.  Missouri,  1929,  provides  as 
follows  t 


"Whenever  the  county  com  t ascertains 
the  amount  to  be  raised  for  county  puz^ 
poses,  and  fixes  the  rate  of  county 
taxes,  it  shall  cause  the  same  to  be  , 
entered  of  record,  so  as  to  show  the 
whole  amount  to  be  raised,  and  the 
proportion  idiich  the  rates  of  the  county 
tax  bear  to  the  rates  of  the  state  tax 
on  the  same  subject  of  taxation;  and 
the  collector  shall  make  settlement  with 
the  ooimty  court  for  county  revenue  at 
tne  same  time  that  he  is  required  to 
settle  for  state  taxes.” 

Prom  your  letter  it  appears  that  the  only  objection 
made  to  the  levy  made  by  the  county  court  to  pay  the  Interest 
and  preml\uns  on  the  outstanding  bonds  is  that  the  court  has 
levied  more  than  is  needed  for  that  purpose. 


We  find  the  rule  stated  in  Vol\ame  61  Corpus  Juris, 
page  569,  par.  696,  in  the  following  languages 


"Subject  to  the  restriction  that  the 
constitutional  or  statutory  z*equire- 
ments  be  complied  with  in  regard  to 
the  manner  or  mode  of  determining  and 
fixing  the  amount  or  rate,  and  as  to 
the  limitation  of  such  amo\mt  or  rate, 
the  amo\nit  levied  should  be  commensurate 
with  public  needs,  and  sudi  a rate  of 
taxation  should  be  fixed  as  will  produce 


Mr.  Jos.  L.  Gutting  - 4 - Dsosmbsr  29,  1938 


the  amounts  required  to  be  raised; 
and  is  illegal  as  to  any  axosss  over 
the  amount  nsosssary  to  produce  the 
fluids  required  to  be  raised.  Within 
these  limitations  the  levyixig  board, 
provided  it  uses  sound  business  judg- 
ment, may  exercise  a reasonable  dis- 
cretion in  determining  v/hat  amount  or 
rate  of  taxes  shall  be  raised  for  any 
general  or  particular  pux*x>osesj  and 
in  determining  such  amount  it  should 
consider  and  deduct  funds  on  hand 
ehlch  are  available  and  applioeble  to 
the  purpose  or  purposes  for  which  the 
tax  is  being  levied.  But  the  mere 
fact  that  there  is  a considerable  bal- 
ance in  its  treasuz*y  does  not,  of  it- 
self, invalidate,  to  the  extent  of 
that  sum,  a levy  for  particular  puz*- 
poses  where  it  cannot  be  presumed  that 
such  balance  is  available  for  such  pur- 
poses, and  the  mere  fact  that  in  esti- 
mating, in  advance,  the  amount  that 
may  be  necessaz*y  for  any  piirpose  a 
larger  amount  is  levied  than  is  actually 
required  does  not  invalidate  the  whole 
levy,  unless  the  amoxmt  levied  is  so 
grossly  excessive  as  to  show  a fraudulent 
puz*pose  in  making  the  levy;  and  whether 
the  levy  is  so  grossly  excessive  as  to 
constitute  a fraud  in  law  on  the  tax- 
payers is  to  be  determined  not  from  the 
fact  that  it  subsequently  develops  that 
a larger  amount  was  levied  than  was 
actually  required,  but  from  the  facts 
existing  at  the  time  the  levy  was  made. 

"For  the  purpose  of  Insuring  that  the 
amount  actually  needed  for  the  purpose 
to  which  it  is  to  be  applied  will  be 
raised  end  in  the  treasury,  the  levy- 
izig  authorities,  in  fixing  the  rate  of 
taxation,  may  allow  a reasonable  rate 
for  loss  and  cost  of  collection,  that 
is,  for  uncollected  taxes  and  commissions 
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of  the  taxing  collector,  for  delinquen- 
cies to  the  state,  or  to  meet  unfore- 
seen contingencies.  In  making  such 
allowance,  sound  business  judgment  should 
be  exercised  In  estimating  the  amount 
neoes8az*7  to  be  raised  for  such  loss 
and  costs  of  collection,  and  this  amount 
must  be  small  in  proportion  to  the  entire 
tax,  and  cannot  be  added  to  so  as  to 
extend  the  rate  beyond  the  limit  fixed 
by  statute,  or  in  excess  of  that  neoessaz*y 
to  produce  the  several  amounts  authorised 
to  be  raised  and  expended|  and  where  it 
is  clearly  shown  that  the  board  has  abused 
its  discretion  and  levied  a greater  rate 
than  necessary  for  such  loss  and  cost,  the 
rate  will  be  held  invalid  to  the  extent 
shown  to  be  unnecessary.  The  loss  and 
cost  item  is  to  be  Included  in  the  mini- 
mum rate  and  is  subject  to  reduction.  ** 

In  the  case  of  State  ex  rel.  and  to  Use  of  Johnson, 
County  Treasurer,  v.  St.  Louis  & S.  F.  R.  Company,  10  S.  W. 

(2d)  918,  the  court  had  under  consideration  the  question  of 
whether  or  not  the  county  ooxirt,  in  fixing  a levy,  had 
abused  its  discretionary  powers  in  not  taking  into  consider- 
ation a siua  of  money  which  was  in  a closed  bank  and  belonged 
to  the  fund  for  which  the  levy  was  made,  and  in  that  case 
the  court,  at  l.c.  920,  quoted  Judge  Ragland  in  the  same 
case  which  was  cited  in  316  Mo.  430,  in  the  following  languages 

"'Exactions  from  the  people,  as  taxes 
or  otherwise,  in  advance  of  any  needs 
of  the  government  are  not  only  con- 
demned by  sound  public  policy  but  are 
violative  as  well  of  fu^amental  rights 
guaranteed  by  our  organic  law.  The 
County  Court  of  Cass  Co\mty  was  there- 
fore without  r>ower  to  levy  a tax  clearly 
In  excess  of  idiat  could  at  the  time  have 
been  reasoziably  anticipated  as  necessary 
to  pay  the  interest  and  principal  of  the 
fundixig  bonds.  However,  the  authority 
to  determine  what  amount  would  be  neces- 
sary for  that  purpose  was  vested  in  it. 
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and  imlesa  thero  was  a clear  abuse  of  this 
discretionary  power.  Its  action'  In  the 
premises  cannot  be  Interfered  with.  In 
other  words  tlie  amount  levied  must  have 
been  so  grossly  excessive  as  to  consti- 
tute, constructively  at  least,  a fraud 
upon  the  taxpayers.  « # * Whether,  how- 
ever, the  levy  was  so  excessive  as  to 
be  conatz>uctlvely  fraudulent  must  be 
judged  not  from  the  fact  that  It  subse- 
quently developed  that  a larger  amount 
was  levied  than  was  actually  required, 
but  frcHa  the  entire  situation  which  con- 
fronted the  county  court  at  the  time  the 
levy  was  made.  The  amoxmt  required  for 
the  redemption  of  the  bonds,  principal 
and  Interest,  as  well  as  the  amount  that 
would  be  realised  fi*om  the  levy,  had  to 
some  extent  to  be  estimated  in  advance. 

In  doing  so  It  would  be  necessary  to 
consider,  among  other  things,  the  amount 
and  availability  of  funds,  already  on 
hand,  and  the  probable  loss  and  the  cost 
of  collection  of  the  tax  to  be  levied. 

When  a court  Is  called  upon  to  determine 
whether  a given  levy  was  so  excessive 
as  to  be  fraudulent,  or  the  result  of  a 
gross  abuse  of  discretion,  not  only  should 
proof  of  such  matters  as  these  be  received, 
but  every  existing  fact  and  condition 
which  the  county  court  might  have  properly 
taken  into  consideration  in  fixing  the 
amount  Is  relevant  and  admissible  in  evi- 
dence. •• 

This  same  case  holds  that  the  county  court  has  a broad 
discretion  in‘  fixing  the  levy,  but  If  It  abuses  that 
discretion,  the  appellate  courts  will  Interfere. 

It  seems  from  the  authorities  cited  In  Corpus  Juris, 
supra,  that  If  the  taxing  authorities  fix  the  amount  of 
levy  and  It  Is  In  excess  of  what  Is  needed,  then  that  part 
of  the  levy  which  Is  excessive  is  void.  T^t  being  the 
case.  If  your  county  authorities  have  made  a levy  for  more 
money  than  will  be  needed  to  retire  the  outstanding  bond 
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and  pay  the  interest,  then  the  levy  la  void  to  tlie  amount 
that  it  is  ejcoeaalve. 

If  the  figures  and  caloulations  are  oorreot  whloh 
the  railroad  officials  submitted  to  you  and  which  you  have 
enclosed  with  your  request,  then  it  seems  clear  that  the 
court  has  made  a levy  in  excess  of  the  amovmt  needed  to 
pay  the  interest  and  premiums  on  the  bonds  and  from  the 
foregoing  authorities  it  woxild  seem  that  the  levy  would 
be  void  in  the  amount  that  it  is  excessive. 


CONCLUSION. 

From  the  foregoing,  we  are  of  the  opinion  that  the 
levy  by  the  oormty  court  for  taxes  to  pay  bonds  or  any 
other  puz*po8e  should  be  only  in  an  amount  sufficient  to 
raise  the  desired  funds,  and  if  the  levy  exceeds  that 
amount  it  is  void  to  the  extent  in  which  it  is  excessive. 

?.'e  are  further  of  the  opinion  that  the  oo\mty  court 
in  fixing  the  amount  of  the  levy  should  take  into  consider- 
ation the  balance  in  the  bond  and  interest  fund,  if  this 
amount  is  available  and  applicable  for  the  purpose,  and 
it  should  also  take  into  consideration  the  loss  on  account 
of  uncollected  taxes  and  costs  of  collection  of  the  tax, 
and  any  other  item  which,  would  add  to  or  take  away  from 
the  fund  for  which  the  levy  is  made. 

Respectfully  submitted 


TYIiE  W.  BURTON 

Assistant  Atbmey  General 


APPROVED* 


J.’  1.  TAVLoB 

(Acting)  Attorney  General 
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CoUNT'i  COLLECTOR:  Cannot -•*». 'cept  payment  of  general 

taxes  and  exclude  district  water 
tax 


January  11,  1956 


lir.  Clifford  T.  Halferty 
Collector  of  Rerenue 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  a request  of 
January  5,  1958,  for  an  official  opinion,  which  reads 
as  follows: 


"There  has  been  organized  and 
Is  In  operation  In  Clay  County 
a * Public  Vrater  Supply  District*; 
formed  under  the  statute  passed 
by  the  1955  Legislature* 

"A  certain  taxpayer  who  owns 
property  both  within  the  District 
and  out  of  the  district  as  follows: 

"Personal  property  •outside  dlstrlct- 
Total  Tax  .....  $2.06 

112  acres , prop  rty  outside  district 
Total  Tax  . . ^ . . 65.52 

105  acres, In  dlstrlct>water  tax> 

^24.91  • Total  tax  . . 86*92 

Total  of  Tax  Bill ?l54*50 

"The  above  taxpayer  tendered  me  a 
Bank  Draft  for  $129*59  being  the 
amount  of  his  taxes  less  the  Water 
District  tax*  I refused  to  accept 
same,  baaing  my  action  on  *Sec*12, 
page  554  of  the  1955  Session  Acts*' 
However,  I suggested  to  the  tax* 
payer  that  he  pay  on  the  firat  two 
Items,  that  Is,  nls  personal  tax 
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and  the  112  acres,  both  being 
outside  the  water  district. 

"I  trust  I have  made  the  facts 
clear  in  this  case  and  request 
your  opinion  on  the  question 
'Should  I accept  payment  on  a 
taa  bill  with  a specific  tax 
cut  out ' • " 


According  to  Section  12,  page  334  of  the  1935 
Session  Acts,  as  set  out  in  your  request  you  are  com- 
pelled to  collect  the  taxes  assessed  under  this  act. 
The  part  of  the  section  which  is  mandatory  upon  you 
to  make  the  collection  reads  as  follows: 

" -sHHHt  The  collector  of  the 
county  court  or  respective  clerks 
or  the  county  courts  shall  enter 
such  levies  on  the  tax  books  of  the 
county  in  the  same  manner  as  school 
district  taxes  are  entered,  for  the 
use  of  the  cotinty  collector.  The 
taxes  thus  levied  and  extended 
upon  the  tax  books  shall  be  col- 
lected and  the  payment  thereof 
enforced  at  the  same  time  and  in 
the  same  manner  as  is  provided 
for  the  collection  and  payment 
of  taxes  levied  for  state  and 
county  purposes  and  such  taxes, 
when  collected,  shall  be  remit- 
ted by  the  collector  or  collectors 
of  the  revenue  to  the  treasurer 
of  the  district." 


This  part  of  Section  12  of  the  Act  alone  is 
sufficient  to  give  you  authority  to  collect  all  of 
the  taxes  at  the  same  time.  This  Act,  in  its  en- 
tirely, was  upheld  as  to  validity  and  constitution- 
ality in  the  case  of  Grossman  v.  Public  )(tater  Supply 
District,  Number  1,  of  Clay  Cotmty,  et  al.,  96  S.W.  (2d) 
701,  339  Uo.  346.  1 believe  that  the  defendant  in  this  c 
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la  tho  aama  public  aupply  diatrlct  that  you  are  in« 
quirlng  about* 

The  county  collector  la  an  office  that  ia 
not  created  by  the  Conatitution*  but  ia  an  office 
created  by  the  -begialature  under  Section  14*  Article 
IX*  of  the  State  C<matitutlon*  Thia  waa  ao  held  in 
State  V*  Hering*  206  Mo.  706*  The  collector  la  merely 
an  agent  of  the  State  and  lauat  follow  the  atatute  in 
every  reapect.  In  State  ex  rel.  Waddell*  Revenue 
Collector*  v.  Johnaon*  et  al**  266  3.  W.  806*  the 
court  held  that| 

"In  auit  to  enforce  lien  for 
taxea  for  de  facto  achool  dla- 
trict*  under  Rev.  St.  1616*  Sec- 
tion 12628*  collector  ia  agent 
of  atate*  de  facto  diatrlct  not 
being  party  to  auit*  and  hence 
liability  for  taxea  cannot  be 
defeated  on  groxind  that  collector* 
aa  agent  of  diatrlct*  cannot  col- 
lect taxea  after  diatrlct  ha a been 
diaorganised)  there  being  no 
principal  to  repreaent.” 


The  tax  collector 'a  dutiea  being  purely  atatu- 
tory*  he  ia  confined  to  the  law  aa  aet  out  by  the 
atatute  alone • 

In  State  v.  Yoving*  38  S.  W.  (2d)  1021*  327  Mo. 
606*  the  Court  held  that* 

"The  power  to  collect  taxea  ia 
purely  atatutory  and  collection 
of  taxea  can  only  be  made  in  ac- 
cordance with  tax  booka  aa  actually 
made  and  fumlahed  to  the  collec- 
tor." 


In  State  ex  rel.  Johnaon*  Collector  of  Revenue 
V.  St.  Louia*  San  ^'ranciaco  Railway  C<mpany*  286  S.  W. 
360*  the  Court  heldt 


Mr.  Clifford  T.  Hal  forty 


4- 


January  11,  1938 


•'Public  officials  connected  with 
taxes  are  presumed  to  have  proper- 
ly discharged  their  proper  duties 
as  to  levying  them,  and  this  pre- 
sumption can  be  overcome  only  by 
clear  testimony." 


In  the  case  of  State  ex  rel.  Johnson  v.  St. 
Louis,  San  Francisco  Railway  Company,  as  above  set 
out,  the  county  collector  is  bound  by  the  amotuits 
set  out  in  the  tax  book  furnished  him  by  the  county 
assessor  and  county  clerk.  The  same  finding  was  held 
in  State  ex  rel.  v.  Dungan,  177  S.  m.  604,  265  Mo. 
353. 


In  the  above  case.  State  ex  rel.  v.  Dungan, 
the  court  held  that, 

"lAfhere  the  assessor  has  made  a 
valid  assessment  of  lands  and 
has  prepared  his  books  contain- 
ing such  assessment.  Jurisdic- 
tion to  collect  the  taxes  at- 
taches, and  the  provisions  for 
the  subsequent  proceedings  are 
only  directory." 


Under  Section  9680,  Revised  Statutes  Missouri 
1929,  the  collector  is  charged  with  the  taxes  that  ap- 
pear on  the  tax  books  and  which  are  furnished  him  under 
Section  9877  of  the  Session  Laws  of  1933. 

Under  Section  9866,  Revised  Statutes  Missoixri 
1929,  a bond  requires  the  coimty  collector  to  faith- 
fully collect  all  taxes  certified  to  him.- 

In  State  ex  rel.  Stone,  Internal  Revenue  Col- 
lector V.  Kansas  City,  Ft.  Scott  and  Memphis  Railway 
Company  et  al.,  178  S.  W.  444,  a suit  was  brou^t 
by  the  Internal  Revenue  Collector  against  the  rail- 
road and  its  receivers  for  taxes.  The  suit  was  for 
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taxes  against  the  defendant's  property  in  Bates  County 
for  the  year  1912  and  was  for  ^2»349*01»  and  for  the 
year  1913  they  were  $2f257*44*  The  railroad  company 
paid  all  the  taxes  for  the  year  1912  except  $23*56f 
and  in  December,  1913,  tendered  to  the  collector 
^2,228«48  in  full  payment  of  the  taxes  for  1913*  The 
tender  was  refused.  The  issue  at  the  trial  was  in  re- 
gard to  the  unpaid  balance  for  the  year  1912  and  the 
difference  of  |28*96  between  the  total  tax  for  the 
year  1913  and  the  amount  tendered.  Those  two  disputed 
amounts  represented  that  portion  of  the  school  taxes 
which  defendants  contended  were  illegal,  in  this} 
that  various  school  districts  in  the  county,  which 
were  formed  of  cities  and  adjoining  territory,  had 
' increased  their  rate  of  levy  beyond  sixty-five  cents 
on  the  hundred  dollars  assessed  valuation,  and  that 
such  excess  had  resulted  in  the  Increase  of  defend- 
ants* ^axes  by  the  amounts  so  in  dispute.  The  court, 
in  affirming  the  Judgment  of  the  lower  court  which 
allowed  payments  of  penalty  for  the  non-payment  of 
the  taxes ^ when  due,  saldi 

"They  say  that  section  11459, 

Rev.  Stat.  1909,  requires  the 
collector  to  receive  and  receipt 
for  the  taxes  which  may  be  ten- 
dered on  any  part  of  a tract  of 
land.  That  section  does  not  ap- 
ply to  any  taxes,  except  taxes  on 
land.  It  conteBBplates  the  payment 
of  all  taxes  on  a specified  part 
or  on  an  undivided  part  of  the 
whole  tract;  but  it  does  not  con- 
template the  payment  of  a part  of 
the  taxes  on  the  whole  property. 

That  section  has  no  application 
to  the  facts  in  this  case.  We 
know  of  no  law  requiring  the  col- 
lector to  accept  a part  of  the 
taxes  under  the  circumstances  of 
this  case.  The  collector *s  re- 
fusal to  accept  the  amount  ten- 
dered did  not  result  in  relieving 
defendant  of  the  payment  of  the 
penalty  on  the  amount  tendered. 
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have  no  power  to  relieve  the 
defendants  of  the  penalty,  nor  to 
dlalnlah  it.  Appellants  cite  Cottle 
V.  Railroad,  201  Fed.  39,  119  C.C.A. 
371.  In  that  case  the  railroad 
company  paid  the  taxes  admitted  to 
oe  due  and  sued  to  enjoin  the  col- 
lection of  the  balance.  It  was  de- 
cided on  that  appeal  that  a portion 
of  the  unpaid  balance  was  valid,  and 
the  other  part  void,  and  the  collec- 
tion of  the  latter  part  was  enjoined. 
The  Circuit  Court  of  Appeals  refused 
to  enforce  the  penalty  of  18  per 
cent,  provided  for  by  the  statute 
of  the  state  of  Wyoming,  but  gave 
judgment  for  interest  at  8 per  cent. 
It  should  suffice  to  say  that  there 
is  a broad  difference  between  that 
case  and  this . There  a portion  of 
the  tax  was  held  void;  here  it  was 
all  adjudged  valid.  That  was  a pro- 
ceeding in  equity;  this  is  a suit  at 
law.  This  court,  in  this  case,  must 
follow  the  statute. 

"The  judgment  is  affirmed.” 


In  the  above  case.  State  ex  rel.  Stone  v.  Kansas 
City,  Ft.  Scott  and  !>Iemphis  Railway  Company,  et  al., 
the  Court,  in  the  syllabus  of  its  opinion,  passed  on 
Section  11459,  Revised  Statutes  Missouri  1909.  This 
section  of  1909  is  identical  with  Section  18906,  Re- 
vised Statutes  1919,  and  Section  9913,  Revised  Statute 
1929.  The  county  collector,  although  his  office  was 
created  by  the  Legislature  and  not  the  Constitution, 
is  botmd  by  Article  X,  Section  3,  of  the  Constitution 
of  the  State  of  Missouri,  which  is  as  follows: 

"Taxes  may  oe  levied  and  collected 
for  public  purposes  only.  They 
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shall  be  uniform  upon  the  same 
class  of  subjects  within  the 
territorial  limits  of  the  authority 
levying  the  tax,  and  all  taxes 
shall  be  levied  and  collected  by 
general  laws.” 


In  the  case  of  Walden  v.  Dudley,  49  Mo.  419, 
the  Court  held: 

”A  county  collector  Is  not  per- 
sonally liable  for  levying  on 
land  embraced  within  town  limits 
and  regularly  assessed  for  town 
taxes,  although  the  lands  were 
used  exclusively  for  agrlcultxiral 
purposes.  It  Is  his  duty  to  col- 
lect all  taxes  contained  in  the 
assessor's  list;  and  he  has  no 
discretion  in  the  matter,  except 
where  property  Is  expressly  exempt 
by  law,  and  the  assessment  Is  simply 
void." 


Section  9915,  Revised  Statutes  Missouri  1929, 
should  not  be  constz*ued  to  mean  that  the  taxpayer  can 
pay  a part  of  the  taxes  on  one  piece  of  property,  but 
can  pay  on  certain  tracts  or  lots  or  upon  different 
items  at  different  places  and  refuse  to  pay  on  either 
of  the  other  lota  or  tracts  providing  they  are  specifi- 
cally described. 

This  section  has  been  construed  in  State  v. 
Harnsberger,  14  S.  W.  (2d)  554,  and  by  construing  State 
V.  Harnsberger  with  State  ex  rel.  Stone  v.  Kansas  City, 
^'t.  Scott  and  Memphis  Railway  Company,  178  S.  W.  444, 
the  distinction  can  readily  be  seen. 

Under  the  above  authorities  cited  and  rulings 
set  out,  they  refer  mostly  to  school  district  taxes. 
Under  Section  12,  page  354,  of  the  1955  session  acts, 
the  legislature  provided,  "the  clerk  of  the  county 
court  or  respective  clerks  of  the  county  courts  shall 
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enter  such  levies  on  the  tax  books  of  the  county  in 
the  same  manner  as  school  district  tyes  are  entered, 
for  the  use  of  the  couniy  collectorT* 


CONCLUSION. 

Under  all  of  the  authorities  set  out  above, 
and  especially  under  the  decision  of  State  v.  Kansas 
City,  Ft.  Scott  and  Memphis  Railway  Company,  It  Is  the 
opinion  of  this  office  that  the  county  collector  la 
not  required  to  or  cannot  be  compelled  to' accept  pay- 
ment of  other  Items  In  the  tax  bill  when  the  district 
water  tax  payment  Is  refused,  and  he  can  Insist  that 
all  of  the  Items  embraced  In  the  1937  taxes  be  paid 
at  one  time • 


Respectfully  submitted 


Vf  . J.  BURKE 

Assistant  Attorney  General 


Approved 


J.  TAYLOR 

(Acting)  Attorney  General 


WJB  LC 


BJLBCTIONSt 


-(l)  Candidate  for  office  of  county  cleric  need  not  be 
a taxpayer. 

(2)  Candidate  eli.^ible  for  township  office  even  though 
kept  partially  at  county  expense  in  private  home. 

(3)  Inmates  of  Tubercular  Hospital  at  Mount  Vernon, 
Missouri  entitled  to  vote  absentee  ballot. 


Jtily  HB,  1938 


Hon.  J.  Ha^ioonc  Kail 
Clerk  of  the  Count.^  Covirt 
La  .caster,  Missouri 


uour  Mr.  Ilallx 


V;e  --avo  received  your  letter  of  July  al  in  which  you 
requested  an  opinion  on  three  separate  zrmtters*  Your  first 
question  reads  as  follows! 


"Can  a canoldate  wno  has  never  been  a tax 
payer  qualify  for  a county  office?" 


hi  anoti.cr  coutuunicution  you  i.uve  advised  us  t.  at  the 
particular  office  you  have  in  mind  is  tiiat  of  Clerk  of  the 
Covinty  Court,  lie  only  qualifications  which  a oanuidate  for 
tx;l8  office  must  have  ure  contained  in  Section  11650,  K.  S.  to. 
1929.  ii.j.s  section  roads  as  followst 


"No  person  shall  ee  appointed  or  elected 
clerk  of  any  court,  unless  he  be  a citisen 
of  tli6  J ited  States,  above  the  a~e  of 
twentyoone  years,  and  shall  have  resided 
witlJ.n  the  state  one  wliole  year,  and  witidn 
tile  county  for  which  he  is  elected  tlj*ee 
months  before,  tlie  election)  and  everj'  clerk 
aiiall,  after  bis  election,  reside  In  the 
county  for  which  he  is  clerk.  (R.S.  1919, 
.'ioctlon  2096,)" 
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Neither  this  ssctlon  nor  any  other  lav  of  this  stata 
z*aquires  that  a candidate  in  order  to  be  ell^ble  for  such  of- 
fice should  oe  a taxpayer  or  that  he  should  ovn  any  property 
whatsoever  upon  vl^oh  taxes  mi^t  be  assessed* 


CO^CLUSXO.i 


Vke  conclude,  therefore,  that  it  is  not  necessary  for  a 
candidate  for  the  office  of  Clerk  of  the  County  Court  to  be  a 

taxpayer* 


II 


Your  next  question  reads  as  follows t 


"Can  a candidate  vi.o  is  being  kept  at 
county  ejq;)ense  but  not  in  the  county  poor 
farm  qualify  for  a township  office?” 


Section  lkiii76f  H.  S*  Mo*  1929  gives  the  qualifications 
necessary  for  a township  office*  Tlixs  section  reads  as  follovsi 


"No  person  sr^all  be  eligible  to  any  town- 
ship office  unless  he  sl:all  be  a quali- 
fied voter  and  a resident  of  such  township* * 


Therefore,  since  a person,  in  order  to  be  eligible  to  rtm 
for  a township  office,  must  be  a qualified  voter  and  resident  of 
such  township,  it  is  neoe;.aary  to  determine  i^ether  or  not  a candi- 
date who  is  being  kept  at  county  expense  but  not  in  the  county 
poor  farm  is  eligible  to  vote* 

In  another  ccmmzunioation  from  you  we  loam  that  the  exact 
situation  which  you  have  in  mind  is  where  tre  county  is  paying  a 
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part  of  ti  e expenses  of  a resident  in  a private  h<xae«  This  office 
has  previously  ruled  on  this  same  question*  We  are  enclosing  here- 
with a oop^  of  an  opinion  of  this  office  dated  October  20,  1956,  and 
addressed  to  the  Honorable  Owen  G*  Jackson,  Chairman  of  the  Board 
of  Election  Commissioners,  Olayton,'  Missouri*  This  opinion  holds 
that  occupants  of  private  homes  mho  are  being  partially  supported 
by  the  county  are  not  inmates  of  a poor  house  within  the  meaning  of 
Article  8,  Section  2 of  the  Constitution  of  the  State  of  Missouri,  or 
Section  10176  R*  S.  Mo*  1929*  This  particxalar  constitutional  provi- 
sion and  Section  10178  provide  in  effect  that  no  person  shall  be  en- 
titled to  vote  while  kept  in  any  poor  house  or  other  asylum  at  pub-  • 
lie  expense* 


COIiOLUSION 


We  conclude,  therefore,  that  a candidate  who  is  being  kept 
at  ootinty  e.. pence,  hut  not  in  a poor  farm,  is  not  dis smfranchised 
for  such  reason*  That  if  such  a person  can  qualify  as  a voter  in 
all  other  respects,  he  is  qualified  to  be  elected  to  a township 
office* 


XU 


Your  next  and  last  question  reads  as  loUowst 


"Can  inmates  of  the  Sta.e  Sanitorium  he 
permitted  to  vote  an  absentee  ballott** 


Through  another  conmauiication  from  you  we  lesu*n  that  you 
have  in  mind  pcrsoiia  who  ore  temporarily  confined  in  the  State  Tu- 
bercular Hospital  at  Moxint  Vernon,  Missouri* 

Section  2,  Article  8 of  tiie  Missouri  Constitution  reads  as 

follows t 


"All  oitlsens  of  the  United  States,  in< 
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eluding  occupants  of  soldiers'  and 
sailors'  homes,  over  the  a s or  twenty- 
one  yeurs  who  ^ve  resided  in  tils  state 
one  year,  and  in  the  county,  city  or  town 
sixty  days  immediately  preceding  t.^e  elec- 
tion at  which  they  offer  to  vote,  and  no 
other  person,  shall  be  entitled  to  vote 
at  all  elections  by  the  peoplei  provided, 
no  idiot,  no  insane  person  and  no  person 
i idiile  kept  in  any  XK>or^ouse  at  public  ex- 

pense or  while  confined  in  any  public  prison 
shall  be  entitled  to  vote,  and  persons  con- 
victed of  felony,  or  orloe  connected  with 
the  exercise  of  the  right  of  suffrage  may  be 
excluded  by  law  from  the  right  of  voting*” 


Section  10178  s*  ikio*  1089  provides  as  follows! 


"Every  male  eitlsen  of  the  United  States 
and  every  male  person  of  foz^ign  birth  who 
may  have  declared  his  intention  to  become 
a oltisen  of  tlie  United  States  according  to 
law,  not  less  than  on#  year  nor  more  than 
five  years  before  he  offers  to  vote,  sdio  is 
over  tlxe  age  of  twenty-one  years,  possessing 
the  following  quslif lost ions,  shall  bs  en- 
titled to  vote  at  all  elections  by  the  people! 
First,  lie  shall  have  resided  in  the  state  one 
year  immediately  preeeding  the  election  at 
which  be  offers  to  vote)  second,  he  shall 
have  resided  in  the  oounty,  city  or  town  idiere 
he  shall  offer  to  vote  at  least  sixty  dsys  im- 
mediately preceding  the  election)  end  each  vot- 
er shall  vote  only  in  the  township  in  w^ch  he 
resides,  or  if  in  s town  or  oity,  then  in  the 
election  district  therein  in  which  he  resides! 
Provided,  however,  thst  no  officer,  soldier  or 
marine  in  the  regular  smy  or  navy  of  the  United 
States,  shall  be  entitled  to  vote  at  any  eleo- 
tion  in  this  state)  and  provided  further,  that 
no  person  while  kept  at  any  poorhouse  or  other 
aeylum  at  public  axpenaa,  except  the  soldiers* 
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home  at  St*  James  and  the  confederate 
home  at  liig^sinaville,  nor  while  confined 
in  any  xmblio  prison^  shall  oe  entitled 
to  vote  at  siny  election  under  the  laws  of 
this  state;  iK>r  shall  any  x>erson  convicted 
of  felony  or  other  infasioua  orlme^  or  of  a 
misdemeanor  connected  with  the  exercise  of 
the  right  of  suffrage*  he  permitted  to  vote 
at  any  election  unless  he  shall  have  been 
granted  a full  pardon;  and  after  a second 
eonviotion  of  felony  or  other  infamous  crime* 
or  of  a misdemeanor  connected  with  the  exer- 
cise of  the  right  of  suffrage*  he  shsJJ.  be 
forever  excluded  from  voting*  (R*S*  1919* 
Section  4748*)” 


UVe  are  assuming  of  course  that  the  persons  who  are  at  the 
pz*esent  time  confined  at  the  Mount  Vernon  Hospital  sm  of  sound 
mind*  Therefore*  the  question  resolves  itself  into  the  meaning 
of  the  term  "poor-house  at  public  expense"  as  used  in  the  Constitu- 
tion and  the  term  "poorhouae  or  other  asylum  at  public  expense*  as 
used  in  said  Section  10176*  For  our  present  purposes  we  will  dis- 
regard the  question  as  to  idiether  or  not  the  statute  can  be  broader 
on  the  same  subject  matter  than  the  constitutional  section*  parti- 
cularly with  respect  to  limitations  on  the  right  to  vote* 

Zn  the  case  of  Bale  v*  Stimson*  198  Mo*  134*  the  court  had 
before  it  the  question  as  to  wheti  er  or  not  the  old  soldiers  kept 
in  the  St*  Jaiiies  Home  at  St*  Jairns*  Missouri*  were  disfranohiaed 
by  the  auove  constitutional  provision  and  statute*  In  holding  that 
the  term  "poorhouse  and  other  asylum”  could  not  possibly  include 
these  old  soldiers  and  t^iat  they  had  the  rig^it  to  vote  the  court 
saidi 


"In  short*  axxi  plainly  put*  appellant's  coun- 
sel rely  upon  the  proposition  that  the  'other 
asylum'  referred  to  in  the  Constitution  shotild 
be  in  and  of  the  same  class  as  a poorhouse*  and 
we  sympathize  with  that  view*  These  contentions 
they  sustain  by  a wealth  of  cited  authority* 
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The  argument  proeaada  upon  the  lofty  plana 
that  it  ia  Inoonoaivable  that  a homa  for 
old  aoldlars  should  ba  obnetrued  as  struck  at 
by  a provision  rafarring  to  poorhousas  and 
other  asylvBDS*  But  as  this  insistanoa  is 
nearly  ralatad  to  the  question  of  public  pol- 
icy, the  one  irjiy  as  veil  ba  treatad  as  mergad 
in  the  other,  and  the  same  eonsidaration  cover 
both* 

"it  is  argued  for  respondent  in  aifeot  that 
the  provisos  of  section  6994,  supra,  are  so 
framed  as  to  siiov,  by  force  of  the  doctrine 
of  nosoitur  a sooiis,  that  tir.a  legislative 
mli)d  oonsldared  soldiers*  homes  as  poorhousas, 
or  other  asyluos-tha  lanr^uaga  being,  'kept  at 
any  poorhouse  or  other  asylum  at  public  a9q>eiisa, 
except  ti.e  Soldier*  s Home  at  3t*  James  and  the 
Confederate  Home  at  Higgj.nsville«*  Such  argu- 
ment ia  ingenious  and  night  be  allowed  force 
in  the  absence  of  a sMnifest  purpose  writ  large 
In  the  statute*  A minor  consideration  in  the 
legislative  mind  migiit  have  been  the  enumez*ation 
and  classifloation  of  places  of  abode,  such  as 
prisons,  poor!  ouses,  asylvsna  and  homes*  Indeed, 
the  section  in  review  enumerates  the  inmates  of 
publie  prisons  alon  e with  those  of  homes,  poox^ 
houses  and  asylians,  but  it  would  be  an  ungracious 
and  xinneoesasLX*y  construction  to  say  that  the  Leg! 
lature  had  in  mind  the  classification  of  a sol- 
diers* bone  with  Jails,  prisons  and  poorhousea* 
The  salient  matter  in  the  legislative  mind  wasi 
who  should  vote  and  who  should  not  vote?  and  if 
the  gloss  of  the  section  is  appx*oaohad  from  that 
standpoint  it  will  be  aeen  that  the  Legislatuiw 
intended  turn  old  soldierfi  aieould  vote,  i*e*,  it 
ia  salu  so* 

"irooecdln:;  a step  furtlwr,  it  vrill  appear  that 
section  6994  was  plainly  passed  to  ourry  out  the 
Constitution*  Tiierefore,  the  Constitution  was 
in  the  legislative  mind,  and,  bein';  in  the  legis- 
lative mind,  it  would  follow  that  in  permitting 
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the  IrsiiAtes  of  the  soldiers'  hooies  to  vote* 
the  Legislature  aiust  be  helel  to  have  con- 
sidered the  Constitution  to  preclude  the 
construction  that  a soldiers*  home  was  a 
poorhouse,  or  other  asylum  kept  at  publls 
sjqpense^  or  a Jail  or  prison*  Any  other 
view  would  convict  the  law-makers  of  having 
the  Constitution  before  their  very  eyes  and 
of  passing  a law  in  obedience  thereto^  W' lie 
at  the  same  time  purposslyf  peznrersslj,  and 
wilfully  violating  its  terma«* 


PurthermorSf  In  considering  the  tneanlng  of  the  tern  "other 
asylimi*  we  must  take  into  the  consideration  the  principle  of 
ejusdem  generis*  The  tarn  "other  asylum"  Is  a general  term  follow- 
ing particular  woz*d8  and  according  to  said  doctrine  the  mesming  of 
the  general  terr..  must  be  confined  in  its  application  to  the  parti- 
o\2lar  word*  That  is  to  say,  the  term  "other  asylum"  must  be  eon- 
fined  in  its  application  to  an  asylum  or  the  sartie  class  as  a "poor- 
house*"  As  stated  in  the  case  of  State  v*  Krueger,  134  Mo*  268,  the 
rule  of  ejusdem  generis  is  as  followss 


"In  oonstruin.g  Statutes,  where  general 
words  follow  particular  ones  #**■** 
tli»  rule  ls<>#i»**a8  follows!  'Whei^ 
a particular  class  is  spoken  of,  and  gen- 
eral words  follow,  the  class  first  men- 
tioned is  to  be  taken  as  the  most  oomnre- 
hensive,  anci  the  general  words  treated  as 
referrin'  to  matters  ejusdem  generis  with 
such  class*'" 


CQ:4CLUSXQM 


It  is,  therefore,  our  conclusion  that  the  luberoular  Hospital 
at  Mount  Vernon  eannot  ue  classifi  d as  a "poorhouse  or  other  asyliam" 
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aad  tbat  the  ioiaates  tliereof  are  entitled  to  vote  at  their  plaoes 
of  reeidanee  by  abeentee  ballot* 


HeapeotfuUy  autmltted 


J*  P«  ALL>»iBACH 
Aeaiatant  Attorney  (General 


AI  PROVEDl 


tt-,  x3UrF_i«x.  K 

(Aetlng)  Attorney  Creneral 
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COTOTY  COUKT: 
ROADii'AND  BRIDGES: 


) 

) 

) 


bounty  Court  has  authority  to  tran^'fer -surplus 
funds  remaining  &t  the  end  of  the  year  to 
road  and  bridge  fund,  and  the  same  may  be  used 
for  the  erection  of  bridges  in  special  road 
districts. 


Janmry  21,  1938 


Honorable  Leo  J.  Harned 
I'roseouting  Attorney 
ir'ettls  oounty 
oedalla,  iolssourl 


FILED 


Dear  Sin 


This  Department  acknowledges  receipt  of  your 
letter  of  January  15th,  requesting  an  opinion  on  the  follow- 
ing question: 

"1*  A>oes  the  County  Couart  of  rettls 
Cotuity  have  the  authority  to  contrib- 
ute money  for  the  purpose  of  building 
a bridge  in  the  County  in  a .*peoial 
hoad  District  after  all  of  the  budget 
reciuirements  have  been  met  and  there 
is  a surplus  of  000,00  of  unex- 
pended funds  in  the  treasuryV" 

We  refer  to  the  Budget  ^^ct,  especially  Class  3, 
Laws  of  iuissourl,  1933,  page  341,  as  follows: 

"The  county  court  shall  next  set 
aside  and  apportion  the  an  ount  re- 
quired, if  any,  for  the  upkeep,  re- 
pair and  raplaaaaant  of  bridges  on 
other  than  state  highways' (and  not  in 
any  speelal  road  district)  which  shall  * 
eonatltate  the  third  obligation  of  the 
county*” 

We  also  refer  to  Class  6,  page  542,  #ilch  is  as 


follows: 


"After  having  provided  for  the  five 
classes  of  expenses  heretofore 
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specified,  the  county  court  may  ex- 
pend any  balance  for  any  lawf\il 
purpose.  . rovlded  however,  that  the 
county  court  shall  not  Incur  any 
expense  \inder  class  six  imless  there 
is  actxially  on  hand  in  cash  funds 
sufficient  to  pay  all  claims  provided 
for  In  preceding  classes  together 
with  any  expense  incurred  under 
class  six*  Provided,  that  If  there 
be  outstanding  warrcuits  constituting 
legal  obligations  such  warrants  shall 
first  be  i)ald  before  any  expenditure 
is  authorised  under  class  6*” 

By  the  provisions  of  Class  3 it  will  be  noted  that, 
‘SO  far  as  the  annual  budget  is  concerned,  the  cotinty  court 
is  prohibited  from  expending  any  money  from  the  ordinary  or 
general  revenue  on  any  bridge  In  any  special  road  district* 

By  the  terms  of  Class  6 the  county  court  is  empowered  to 
expond  any  balance  for  any  lawful  piirpose*  We  assume  that 
the  ,33,000.00  mentioned  in  your  letter  is  an  actual  sur- 
plus and  that  the  county  has  now  no  outstanding  warrants  or 
obligations  of  previous  years*  Hence,  the  question  resolves 
itself  into,  the  authority  or  right  of  the  county  court  to 
donate,  gz*ant  or  give  aid  to  the  .special ‘road  district  in 
btilldln^:  a bridge? 

V.e  further  assume  that  the  000*00  mentioned 
is  a surplus  from  the  ordinary  or  general  revenue  of  the  county 
and  not  derived  from  the  levies  of  the  road  and  bridge  and 
special  road  and  bridge  as  authorized  by  the  Constitution  and 
the  statutes*  If  it  is  sxirplus  funds  derived  by  the  road 
and  bridge  levies,  then  it  is  more  than  possible  that  Lection 
8039,  H,  3*  Mo*  1929,  would  govern  the  situation*  Said  section 
is  as  followsi 

"Said  board  may,  by  contract  or  other- 
wise, under  such  regulations  as  the 
board  shall  prescribe,  build,  repair 
and  maintain,  or  cause  to  be  bxiilt, 
repaired,  or  maintained  all  bridges 
and  culverts  needed  within  said  distriott 
Provided,  however,  that  the  county  court 
of  the  county  in  which  said  special 
road  district  is  located  may.  In  Its 
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discretion,  otit  of  the  funds  avail- 
able to  it  for  that  purpose,  con- 
struct, maintain,  or  repair,  any 
fridge,  or  bridges,  or  oulbert  or 
culverts  in  such  road  district,  or 
districts,  or  it  may,  in  its  dis- 
cretion, appropriate  out  of  the  funds 
available  for  that  purpose  money 
to  aid  and  assist  the  commissioners 
of  said  special  road  district,  or 
districts,  )iihich  diall  be  expended 
by  the  comiiJ. ssioners  of  said  special 
road  district,  or  districts,  as  above 
provided, " 

^ou  Hill  note  that  the  statute  uses  the  phrase  "out 
of  the  funds  available  to  it  for  t^t  purpose";  the  surplus 
ai^ich  you  mentioned  is  not  designated  as  being  in  the  general 
revenue  ftind,  road  fxind,  or  any  other  fund  of  ttie  county,  hence 
we  approach  it  from  the  m gle  that  it  is  merely  a surplus  of 
funds  belonging  to  the  coxmty  ih  en  all  Just  demands  and  obliga- 
tions have  been  met. 

Under  oectlon  12167,  K.  .i.  J«o.  1929,  the  court  has 
power  to  transfer  funds.  Said  section  reads  as  followsi 

"Whenever  there  is  a balance  in  any 
county  treasury  in  this  state  to  the 
credit  of  any  special  fund,  idilch  la 
no  longer  needed  for  the  purpose  for 
vdiich  it  was  raised,  the  county  cotirt 
may,  b>  order  of  record,  direct  that 
said  balance  be  transferred  to  the 
credit  of  the  general  revenue  fund  of 
t tl;ie  covmty,  or  to  sc  eh  other  fund 

as  may,  in  their  Judgment,  be  in  need 
of  sucli  balance." 

T iO  autliorlty  of  the  coianty  court  to  transfer  a sur- 
plus and  what  constitutes  a "surplus"  is  contained  in  Decker 
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V.  i^'iemer*  229  iv.o.  296*  1*  c*  336*  as  follow^s: 

'*'i'he  bald  question  then  la: 
uiay  a co\mty  court  transfer  a 
sxirplus  and  divert  it  from  a 
fund*  having  a'  designated  and 
given  purpose*  to  another  legiti- 
mate coimty  purpose*  b;-  force  end 
reason  of  the  satisfaction  of  the 
original  use  or  purpose?  >«'e 
answer  that  question  In  the  affir- 
mative* \7e  are  of  the  opinion 
that  the  force  of  the  Cottey  .^ct 
is  spent  In  another  direction*  as 
the  history  of  the  times  of  Its 
enactment  well  shows*  and  that  It 
ought  not  to  be  construed  as. pro- 
hibiting uuoh  transfer  of  funds* 
i.e  are  further  of  the  opinion  that 
the  various  statutes  frovlding  for 
the  transfer  of  funds*  ^dien  practi- 
cally construed*  lend  substance  and 
countenance  to  the  view  we  have 
expressed*  ue  are  further  of  the 
opinion  that  sections  6723  to  6729 
inclusive*  supra*  now  a part  of 
article  2 of  ch^;  ter  97*  entitled 
'Cou/itles*'  Is  a live  lav  though 
-old.  ihe  chii:  ter  and  article  have 
been  revised  and  amended  from  tlx  e 
to  time  and  brou^t  down  for  every 
day  use*  l*he  dottey  .4ct  was  not 
Intended  to  repeal  It  and  the  pro- 
visions of  the  two  are  not  antagonistic 
or  inconsistent*  Repeals  by  implica- 
tion are  not  favored*  It  is  our  duty 
to  harmonise  and  preserve  ti.e  idiole 
body  of  the  law*  when  we  can*  A/e 
are  further  of  the  opinion  that  when 
all  warrants  and  debts  properly  charge- 
able to  a fund  In  any  one  year  are 
paid  and  provided  for*  the  residue  of 
such  fund  is  a 'surplus*  within  the 
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purview  of  the  transfer  sections.  Is 
not  the  building  of  a covirthouse  as 
legitimate  as  any  other  county  piirpose? 

^^re  bonds  so  desirable  that  the  people 
of  a klssourl  county  muat  bond  theiB- 
;3elves  when  bone,  s are  not  necessary^ 
or  go  without  a courthouse V Uust 
tiiey  levy  special  taxes  when  they  have 
tx^e  means  In  the  treasury  to  avoid 
such  special  levy?  Lmmixjg  like  a 
thread  through  the  statiites  Is  the 
Idea  of  as  low  a rate  of  taxation  as 
Is  compatible  wl th  the  welfare  of 
ti^e  people,  and  the  other  idea  that 
the  coxmty's  business  must  be  done 
for  cash,  xill  these  Ideas  are  con- 
served by  the  holding  made." 

jfTom  your  letter  there  does  not  appear  to  be  any 
deficiency  In  any  fund. 

'^he  right  to  transfer  funds  Is  also  discussed  In  the 
case  of  State  ex  rel.  v.  appleby,  156  uo.  408,  1.  c.  412,  as 
follows i 


”V>e  do  not  think  section  7663  can  be 
given  such  a construction.  '•<e  must 
assume  that  the  legislature  Intended 
that  all  Just  and  proper  liabilities 
of  tfie  county,  created"  In  one  year, 
should  be  paid  out  of  the  revenue 
and  Income  of  that  year.  Ihe  pro- 
visions for  dividing  and  apportion- 
ing the  revenues  to  be  collected 
for  tl:ie  year  into  the  various  funds 
does  not  contemplate  that  a Just 
Qe.''aiid  against  tl  e county  should  go 
unpaid  because  the  revenue  appropri- 
ated to  the  particular  fund,  out  of 
which  It  Is  prlnarlly  payable,  may 
have  been  exhausted.  If  there  be  money 
In  the  treasxiry  unappropriated,  or 
not  needed  for  the  purposes  for  which 
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It  was  appropriated,  from  nirilch  it 
can  be  paid.  .hen  It  Is  fovmd  that 
thei*e  la  a surplus  in  one  fund,  and 
a deficiency  In  another,  there  Is 
nothing  In  the  law,  or  other  reason, 
tdiy  the  court  may  not  transfer  the 
sxirplus  In  order  to  make  up  the 
deficiency.  Indeed  sections  3189 
and  3190  expressly  provide  for  such 
transfer," 


doncluslon. 

It  Is  fortunate  that  your  county  Is  In  such  a 
splendid  financial  condition.  Ordinarily  the  logical  dls» 
position  of  the  surplus  would  be  to  consider  It  In  conputlng 
the  estimates  of  tr.e  present  fiscal  year  and  thereby  give 
the  taxpayers  the  benefit  of  the  surplus  by  reducing  the 
levy,  out  wo  are  of  the  opinion  that  under  .section  12167, 
supra,  the  county  court  could  legally  transfer  to  the  proper 
fund  whatever  amount  It  deems  sufficient  to  erect  or  build 
bridges  In  the  special  road  districts. 


Koapectfully  submitted 


OLLlViSK  w.  HOLja< 

.isslstant  Attorney -General 


ari-ROVJSD: 


— 

(acting)  Attorney>General 
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INSURA  NCt;: 


3 questions  relating  to  Burial  Society  incorporating 
as  a stipulated  premivun  company. 


March  22,  1938 


Hon.  (Charles  M.  Hanson 
Actuary 

Instirance  Depairbiaent 
Jefferson  City,  Missouri 


Dear  Mr.  Hansens 

This  Departxaent  wishes  to  acknowledge  your  letter 
of  March  14,  1938,  iriiereln  you  state  as  follows! 

"This  Department  wovild  like  to  have 
your  opinion  on  several  questions 
arising  out  of  an  a^lloatlon  by  a 
burial  Society  operating  \mder  Article 
X,  Chapter  32,  Revised  Statutes  of 
Missouri,  1929,  to  re-lnoorporate  under 
Article  IV,  Chapter  57,  Revised  Statutes 
of  Missouri,  lo29,  as  a stock  stipulated 
presilum  life  insurance  company.  The 
questions  are  as  follows! 

(1)  Is  the  capital  stock  and  all  surplus 
of  the  new  company  always  subject  to  any 
liability  arising  out  of  the  Burial 
Society  business  assumed  by  the  new 
companyT 

(2)  Do  all  of  the  provisions  of  the  Burial 
certificates,  as  well  as  the  By-Laws 
governing  policy  benefits  remain  in 
effect  after  the  date  of  reincorporation 

us  a stipulated  presilum  insurance  companyT 

(5)  Are  these  Burial  certificate; 
holders  to  be  charged  with  only  their 
actual  expenses  after  re -Incorporation  as 
an  Article  IV  company  of  the  Insurance 
Code?" 
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Fletcher* a Cyclopedia  of  the  law  of  Private  Corporations, 
Vol.  15,  section  7328,  page  445;  In  discussing  the  question 
whether  a reorganized  company  'ass^lmes  the  debts  and  obligations 
of  the  old  company  dPtf /^r^ithat 

"upon  reorganization,  the  reorganized 
company.  Irrespective  of  whether  It 
la  a voluntary  or  an  Involuntary  re- 
organization, may  become  liable  for 
the  debts  and  obligations  of  the  old 
company  where  It  expressly  assvunes  them, 
or  where  the  facts  and  circumstance a 
give  rise  to  an  Implication  of  assumption." 

52  Corpus  Juris,  Section  67,  page  1021,  In  discussing 
reorganization  and  re Incorporation  of  insurance  companies  states 
that! 


"Relncorporatlon  does  not  annul  or 
modify  existing  contracts  of  the 
company  and  the  new  company  is  liable 
thereon. " 

In  the  case  of  Maxwell  vs.  Eureka  Mutual  Ben.  Corp.,  262 
111.  App*  342,  the  Court  In  holding  that  upon  — ir^titsorporatlon 

..  ■>  the  new  organization  becikae^ 

liable  upon  all  outstanding  certificates  of  Insurance,  < — ^ seus 
out  the  following  facts s 

"The  Eureka  Mutual  Benefit  Corporation 
Issued  a certificate  of  Insurance  to 
James  Uax\Tell  on  September  11,  1925,  In 
idilch  appellee,  a son  of  the  Insured, 
was  named  as  beneficiary.  The  Insurer 
was  Incorporated  on  May  25,  1925,  under 
section  29  of  the  Corporation  Act  of 
1872,  Cahill *s  St.  1925,  ch.  32,  Sec.  159. 

In  1927  that  statute  was  so  amended  that 
the  insurer  could  only  z*etaln  Its  corporate 
existence  for  six  months  after  July  1,  1927, 
for  the  sole  purpose  of  winding  up  Its 
business  or  re Incorporating  under  some 
Act,  the  enforcement  of  which  wo\ild  come 
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within  the  Jurisdiction  of  the  depart- 
ment of  trade  and  commerce*  In  1927,  the 
legislature  passed  another  Aot  for  the 
Incorporation  of  Mutvial  Benefit  Associations, 

Cahill's  Ct*  ch.  73,  Sec.  435  (1)  et  seq., 
under  which  the  Insxirer  was  authorized 
to  re incorporate*  It  did  reincorporate, 

. under  the  same  name,  on  August  29,  1927* 

«««««  >««■» 

The  re Incorporated  association  became 
liable  upon  all  outstanding  certificates 
of  insurance. ” 

From  the  foregoizag  we  are  of  the  opinion  that  when  a 
Burial  Society  operating  under  Article  X,  Chapter  32,  R.  S* 

Missouri  1929,  reincorporates  tinder  Article  IV,  Chapter  37, 

R*S.  Missouri  1929,  as  a stock  stipulated  premium  life  insurance 
company  the  capital  stock  and  surplus  of  the  new  company  becomes 
subject  to  any  liability  arising  out  of  the  Burial  Society  business. 


II. 


Your  second  question  is  answered  by  Section  5775,  Article 
IV,  Chapter  37,  R.  S.  Missouri  1929,  as  follows i 

"Any  domestic  life  or  accident  corporation, 
company  or  association  existing  or  doing 
business  in  this  state  at  the  time  this 
article  takes  effect,  may,  by  the  vote  of 
a majority  of  its  board  of  directors  or 
trustees,  accept  the  provisions  of  this 
article  and  amend  its  articles  of  incor- 
poration to  conform  to  the  same,  so  as  to 
cover  and  enjoy  any  and  all  the  provisions 
and  privileges  of  this  article  the  same  as  if 
it  had  been  originally  incorporated  there- 
under, and  it  shall  file  such  azaendad 
articles  of  incorporation  in  the  office  of 
the  secretary  of  state,  a certified  copy 
of  which  shall  be  filed  with  the  insurance 
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department,  and  shall  thereafter  per- 
petually enjoy  the  same  and  be  deemed 
to  have  been  Incorporated  vmder  this 
article.  Relncorx>aratlon,  however, 
ahall  In  no  way  annul,  modify  or  change 
any  of  the  existing  contracts  and 
liabilities  of  such  corporation,  and 
any  and  all  such  contracts  and  liabilities 
shall  contlxue  In  force  and  effect  the 
same  as  though  such  corporation  had  not 
re Incorpora ted  or  qualified  under  this 
article,  neither  shall  such  relncorporatl on 
In  any  way  prejudice.  Impede  or  Impair  any 
pending  action  or  proceeding  or  any  rights 
previously  acquired." 

In  the  case  of  Richards  vs.  Security  Mutual  Life  Insvirance 
Company,  259  F.  727,  the  New  York  statutes  authorised  the  re- 
Incorporation  thereunder  of  domestic  life  Insurance  companies 
doing  business  on  the  stipulated  premium  plan,  but  provided  that 
each  relncorporatlon 

"shall  In  no  way  annul,  modify  or  change 
any  existing  contract,  contracts  or 
liabilities  of  such  existing  corporation. " 

The  Court  In  holding  that  such  a provision  was  not  unconstitutional 
as  Impairing  the  obligation  of  contracts  sald't 

"I  am  not  able  to  see  how  the  relncorp- 
oratlon of  this  company  In  any  way  In- 
jured the  plaintiff  here  or  any  other 
person  similarly  situated,  inasmuch  as  by 
way  of  Impairing  the  obligations  of  the 
contracts  of  insurance  the  section  quoted 
expressly  pj^ovldes  thiit  the  relncorporatlon 
and  qualifying  under  the  statute  'shall 
' In  no  way  annul,  modify  or  change  any 
existing  contract,  contracts  or  liabilities 
of  such  existing  corporation,  association 
or  society  and  any  and  all  such  contracts 
and  liabilities  shall  continue  In  Hill  force 
and  effect  the  same  as  thoiigh  said  corporation, 
association  or  society  had  not  reincorporated 
or  qualified  under  this  article. ' 
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It  is  plain  that  the  plaintiff's  con- 
tract is  not  lopalred  or  changed*  The 
new  cor];>oratlon  is  bound  by  it  the 
same  as  was  the  old  one*” 

From  the  foregoing  we  are  of  the  opinion  that  the  pro- 
visions of  the  burial  certificates^  as  well  as  the  by-laws  i^overn- 
in^  policy  benefits  remain  in  effect  after  the  date  of  re- 
incorporatlon  us  a stipulated  premium  insurance  company* 


III. 

Section  5775  supra,  states  that  relncorpoimtion  shall  in 
no  way  annul,  modify  or  change  any  of  the  existing  liability  of 
such  corporation.  To  charge  the  Burial  Society  with  expenses 
of  the  new  company  would  be  to  chaste  the  liabilities  of  the 
Society*  We  are  therefore  of  the  upixilon  that  the  Burial  Society 
should  be  charged  only  with  their  own  and  actual  expenses  after 
re  incorporation  as  a stipulated  pz*emium  company* 


Respectfully  submitted. 


MAX  WASSERMAN, 

Assistant  Attorney  General 

APPROVED: 


(Acting)  Attorney  General 


MW:MH 


PROBATION : 
PAROLE : 


Information  received  by  probation  and  parole  officers 
privileged. 


April  27,  1938 


Honorable  Prank  G.  Harris 
Chairman 

Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Sir* 

This  acknowledges  your  request  for  an  opinion  under 
date  of  April  22,  1938,  us  follows* 

"Please,  at  your  convenience,  render  us 
an  opinion  on  the  following  question* 

Section  9,  Laws  1937,  page  403  relating 
to  probation  and  parole  woxild  Indicate 
that  the  Information  received  by  any 
probation  officer  and  set  forth  in  his 
report  to  the  Board  of  Probation  and 
Parole  is  privileged. 

v.e  would  like  to  have  you  set  forth  in 
your  opinion  the  extent  of  this  privilege." 

The  section  you  refer  to  provides  as  follows* 

"Inforraatlon  and  data  obtained  by  a 
probation  or  parole  officer  appointed 
under  the  provisions  of  this  Act  in  the 
discharge  of  his  official  duty,  shall  be 
privileged  information,  shall  not  be 
receivable  in  any  court,  and  shall  not 
be  disclosed  directly  or  indirectly  to 
any  one  other  than  the  members  of  the 
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Board  of  Probation  and  Parole  and 
Judged  entitled  iinder  this  Act  to  re- 
ceive reports,  unless  and  until  otherwise 
ordered  by  said  Board  or  Judge.  All 
public  officers  are  hereby  required  to 
assist  said  Board  and  Its  parole  and 
probation  officers  In  effectuating 
paroles  and  probations,  and  s-iall  permit 
said  Board  or  Its  parole  and  probation 
officers  to  have  free  access  at  reasonable 
times  to  all  public  records." 

Section  1 of  the  Laws  of  Mis  sourl  1937,  pa^^e  400,  names 
the  courts  that  may  place  a defendant  on  probation,  as  follows: 

"The  circuit  and  criminal  coiirts  of  this 
?tate,  the  coxirt  of  criminal  correction 
of  the  City  of  St. Louis,  and  boards  of 
parole  created  to  serve  any  such  coiirt 
or  courts,  may  place  on  probation  any 
defendant  eligible  for  Judicial  parole 
under  Sections  3809  to  3821,  Inclusive, 
of  Article  18,  Chapter  29,  Revised  Statutes 
of  Missouri,  1929.  After  a conviction,  or 
a plea  of  guilty,  the  courts  and  boards  of 
parole  named  In  this  Section  may  suspend 
the  liiq;>osltlon  or  execution  )f  sentence 
of  any  person  legally  eligible  for  Judicial 
parole  imder  said  Sections  3809  to  3821, 

Inclusive,  and  may  also  place  the  defendant 
on  probation." 

Section  5 of  the  Laws  of  Missouri  1937,  page  402,  pro- 
vides among  other  things  for  the  supervision  of  persons  released 
on  parole  or  conditional  pardon  as  follows: 
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"The  Board  of  Probation  and  Pai»ole  shall 
have  authority  and  It  shall  be  Its  duty 
to  study  prlso  lers  comraltted  to  State 
correctional  and  penal  Institutions  to 
select  prisoners  to  be  recoimended  to 
the  Governor  for  parole,  oommutatlon  of 
sentence,  or  pardon;  to  provide  for 
applications  for  paroles,  consmitatione 
of  sentence,  and  pardons;  to  Investigate 
the  merits  of  such  appll  atlon;  to  make 
recoDKiendations  to  the  Governor  relative 
to  paroles,  commutations  of  sentence,  and 
pardons;  to  recommend  conditions  deemed 
by  them  advisable  in  the  case  of  prisoners 
whose  release  on  parole,  commutation  of 
sentence,  or  conditional  pardon  la  re> 
commended;  to  provide  for  tlie  supervision 
of  persons  released  on  parole  or  con- 
ditional pardon;  and  to  recommend  to 
the  Governor  the  revocation  of  paroles 
or  conditional  pardons  when  their  con- 
ditions have  been  violated.  Said  J^oard 
shall  keep  and  preserve  co/.plete  files, 
and  records  of  all  prisoners  hold  in  or 
released  from  state  penal  and  correctional 
i xstltutlons  and  the  recommendations  made 
by  them  relative  to  such  prisoners.  The 
Board  may  adopt  rxiles  emd  regulations  re- 
lative to  the  eligibility  of  prisoners 
for  parole.  The  Board  of  Probation  and 
Parole  may,  at  the  written  request  of  the 
Judge  or  judges  of  a court  named  In  Section 
1 of  this  Act,  or  a board  of  parole 
authorized  to  serve  such  court,  authorize 
parole  officers  appointed  by  said  Board 
to  act  as  probation  officers  for  such 
court  or  board  of  parole." 
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Prior  to  the  creation  of  the  present  Board  of  Probation 
and  Parole  (Laws  of  Missouri  1937,  pa^es  400,  403),  after  an 
inmate  was  discharged  or  paroled  he  was  left  to  shift  for  him- 
self, and  unless  he  had  relatives  or  friends  idio  were  able  and 
prepared  to  help  him  to  make  nonnal  contacts’  with  society  he 
found  himself  following  the  same  path  that  lead  to  Ills  incar- 
ceration* U.d  er  the  present  scheme  a discharged  or  paroled 
prisoner  has  a counselor  to  whom  he  may  look  for  assistance  and 
advice  in  aiding  him  to  get  reestablished*  It  is  necessary 
that  the  parolee  have  the  confidence  of  parole  and  probation 
officers  If  he  is  to  adjust  himself  and  t.ie  latter  to  aid  him 
to  the  fullest  extent*  Under  this  modern  system  of  paroles 
and  pardons  there  is  not  only  an  economic  saving  to  the  State, 
but  more  Importcuit  a greater  likelihood  that  the  parolee  will 
ue  able  to  take  his  place  in  society  as  a useful  citizen* 

The  Legislature  In  realizing  the  necessity  of  fostering 
a spirit  of  confidence  oe tween  peurolee  and  the  parole  and 
probation  officers  has  decreed  that  the  information  and  data 
received  by  the  officers  shoiild  be  privileged* 

The  extent  of  the  privilege  in  our  opinion  is  clearly 
stated  in  jfection  9 8upx*a,  and  needs  no  statutory  Interpretation 
thereof.  (Cxin^nlns  vs*  Kansas  City  Public  Service  Company,  56 
S*W*  (2)  920,  334  Mo*  672*  However,  to  show  the  extent  that 
our  courts  have  gone  In  protecting  information  obtained  by  public 
officers  it  is  well  to  point  out  the  case  of  State  ex  rel* 

Douglas  vs*  Tune,  et  al.  203  S*W*  465,  1*  c.  457,  199  !'o.  App* 

404*  In  that  case  the  complaint  boat'd  of  the  City  of  St  .Louis 
was  under  its  charter  (Article  XlV,  Section  2),  authorized  to 
hear  and  examine  complaints  against  any  officer  or  employees  of 
the  City.  By  a writ  of  mandamus  it  was  sought  to  compel  the 
Board  to  produce  a letter  conqplaining  against  an  employee  which 
was  to  be  used  as  a basis  of  an  action  for  libel  against  the 
sender*  The  Court  in  holding  that  the  Board  could  not  be  compelled 
to  produce  such  a letter,  saldt 
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”In  the  very  highest  sense,  they  £a*e 
the  oonfldentlal  servants  of  the  city 
and  of  Its  officers,  for  the  purpose 
of  advislzig  those  officers  as  to  the 
character,  fitness,  ability  and  suitability 
of  the  various  employes  of  the  city,  as 
well  as  of  ti^ie  acts  of  public  utility 
corporations.  v;e  can  conceive  of  no 
higher,  more  Important,  and  useful 
branch  of  public  administration  than  the 
duties  thrown  upon  this  Complaint  Board. 

It  Is  almost  a necessary  Implication, 
when  we  consider  the  creation  and  objects 
and  scope  of  this  board,  that  conmunlc atlons 
from  citizens,  compla  xits  from  citizens, 
are  the  main  source  for  putting  the  powers 
of  Inquiry  of  the  board  Into  play.«  ♦ 

In  our  opinion  these  communications  by 
citizens  to  the  Complaint  Board,  covering 
the  conduct  of  public  officers  and  employes, 
ai>e  to  be  considered  as  highly  oonfldentlal, 
and  as  records  to  fftilch  public  policy 

^ would  forbid  the  confidence  to  be  violated. 

Such  Is  said  to  be  the  law  where  the 
question  has  been  very  fully  considered 
In  a recent  work  on  evidence,  namely, 
tones'  Coimnentarles  on  the  Law  of  evidence 
In  Civil  Cases,  vol.  4,  sec.  762,  p.  576^ 
to  which,  wl thout  repeating  or  reproducing, 
we  refer.  There  the  case  of  Boske  vs. 

Comlngore,  177  U.S.  459,  20  Sup.  Ct.  701, 

44  L.Ed.  846,  Is  referred  to  and  qxioted 
at  length  as  sustaining  the  oonfldentlal 
character  of  such  communications." 

When  we  consider  the  creation  and  objects  and  scope 
of  the  Board  of  Probation  and  Paroles,  to  permit  the  Information 
and  data  to  be  other  than  privileged  would  defeat  the  very 
i>urpose  of  the  Board. 
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From  th«  foragolns  w®  are  of  the  opinion  that  the 
information  and  data  obtained  by  a probation  and  parole  officer 
appointed  tinder  the  Laws  of  Missouri  1937,  pages  400  , 403,  Is 
privileged  to  the  extent  that  It  Is  not  receivable  In  any 
court  and  cannot  be  disclosed  directly  or  Indirectly  to  any 
one  other  than  the  meMters  of  the  Board  of  Probation  and 
Parole  and  Judges  of  the  Circuit  and  Criminal  Courts  of  this 
State  Including  the  Court  of  Criminal  Correction  of  the  City 
of  St. Louis,  unless  and  until  otherwise  ordei*ed  by  said  board 
or  Judges. 


liespectfvilly  submitted. 


MAX  WASSERMAN, 

Assistant  Attorney  General 

APPROVFD: 


TrmmmzR 

(Acting)  Attorney  General 


MV.tMI.! 


NOTARY  PUBLIC:  (i) 


Must  state  date  commission  expires 
on  certificate 
(2)  Must  have  person  before  him  in  taking 
a ckno  wle  dgraent • 


April  28,  1938 


Sxirgeon  General 

U. S*  Public  Health  Service 

V. 'ashington,  D*  C* 


Attention  H.L.  Harlow 

Chief,  Accounts  Section 


Sir: 


This  Department  acknowledges  your  request  for  an  opinion 
under  date  of  April  15,  1938,  as  follows: 

"It  is  requested  that  this  office  be 
advised  as  to  the  laws  obtaining  in  the 
State  of  Missovirl  relative  to  the 
following  questions* 

!•  Is  it  necessary  that  a Notary  Public 
state  the  date  his  commission  expires 
on  a Jurat  when  said  Jvirat  is  being 
executed  to  a travel  expense  voucher, 
which  voucher  ?rlll  be  audited  and 
paid  by  a department  of  the  Federal 
Government? 

2.  What  laws  govern  vdiere  a paper  is 

notarized  and  the  person  signing  does 
not  appear  before  the  Notary  Public?" 


I. 

Your  first  question  is  answered  by  Section  11741  R«  S* 
Missouri  1929,  which  provides  as  follows: 
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"Every  notary  public  shall  provide  a 
notarial  seal,  on  which  shall  be  Inp 
scribed  his  name,  the  words  'notary 
public, ' the  name  of  the  county  or  city. 

If  appointed  for  such  city.  In  which  he 
resides  and  has  his  office,  and  the  name 
of  the  state;  sliall  deslrnute  in  writing, 
in  any  certificate  sltihea  by  "Ihlm,  thie^ 

^te  of~~the  eAPlratlon  of  his  oomrrilsalon. 

Ho  notary  puollc  ahall  c^nge  his  seal 
during  the  term  for  which  ne  Is  appointed, 
and  he  shall  authenticate  therewith  all 
his  official  acts,  and  the  record  and 
copies,  certified  by  the  proper  custodian 
thereof,  sliall  be  received  In  evidence," 

Prom  the  foregolnc;  we  are  of  the  opinion  that  It  is 
necessary  that  a notary  public  state  the  date  his  commission 
expires  in  writing.  In  any  certificate  signed  by  him,  including 
a traveling  expense  voucher  idilch  Is  to  be  audited  and  paid  by 
a department  of  the  Federal  Government, 


II. 


46  Corpus  juris.  Section  24,  page  512,  mkes  the 
following  statement  with  reference  to  notaries  taking  acknowledg- 
ments on  affidavits  without  the  presence  of  the  parties  whose 
acknowledgriei^  are  taken: 

""  hen  a notary  takes  an  affidavit,  the 
party  should  In  every  case  be  personally 
before  him,  and  It  Is  serious  misconduct 
to  dispense  with  personal  presence," 

In  the  case  of  In  Ret  Napolls,  169  App,  Dlv,  469,155  N,Y.S. 
416,  1,  c,  418,  we  find  the  following  stacement  by  the  Coxirti 
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"The  court  a^aln  wishes  to  express  Its 
condemnation  of  the  acts  of  notaries  taking 
acknowledgments  or  affidavits  without  the 
presence  of  the  party  whose  acknowledgment 
Is  taken  or  the  affiant,  and  that  It  will 
treat  as  serious  professional"  misconduct  the 
act  of  any  notary  thus  violating  hie 
official  duty." 

Our  courts  have  not  passed  on  the  precise  point  In  question. 
However,  we  are  of  the  opinion  that  they  would  condemn  the  practice 
of  notaries  taking  acknowledgment  on  affidavits  without  the 
presence  of  the  party  whose  acknowledgment  is  taken,  or  the 
affiant,  and  if  any  dainage  is  suffered  by  the  party  in  Interest 
It  would  probably  hold  the  notary  liable  on  his  bond. 


Respectfully  submitted 


MA“:  VVASSERMAN, 

Assistant  Attorney  General 

APPROVED: 


TTli."  TaYLoR 

(Acting)  Attorney  General 


CONVICT: 


No  loss  of  civil  rights  of  ci-fclzenshlp  prior  to 

judgment  and  sentence. 


Kay  5,  1938. 


Honorable  Frank  G.  ilarrls.  Chairman 
Board  of  ii^obatlon  and  Parole 
Jefferson  City,  Klasourl 


Dear  Sir: 


V^e  acknowledge  yo\ir  request  for  an  opinion 
dated  April  22,  1938,  which  reads  as  follows: 

"Please,  at  yo\a?  convenience,  render 
us  an  opinion  on  the  following  ques- 
tion: 

In  the  event  a person  having 
coEciiitted  his  first  felony  and 
being  eligible  for  parole  Is 
put  on  probation  by  the  trial 
Judge  without  sentence  being 
passed,  under  such  clrcTimatences 
Is  the  defendant  deprived  of 
his  citizenship?" 


Article  8,  Section  2 of  the  illssourl  Constitu- 
tion provides : 

"■•Ht  no  person  while  confined  in 
any  public  prison  shall  be  entitled 
to  vote,  and  persons  convicted  of  felony, 
or  crime  connected  with  the  exercise 
of  the  right  of  suffrage  may  be  ex- 
cluded by  law  from  the  right  of  voting." 


Pursuant  to  the  above  constitutional  provision, 
the  klssourl  Legislature  has  pt  ssed  Section  10178,  R.  S. 
Ko.  1989,  which  provides: 

"**  no  person  while  confined  In 
any  public  prison,  shall  be  entitled 
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to  vote  at  any  election  imder  the 
lavs  of  this  state;  nor  shall  any 
person  convicted  of  felony  or  other 
infamous  crime,  or  of  a misdemeanor 
connected  with  the  exercise  of  the 
right  of  suffrage,  be  permitted  to 
vote  at  any  election  unless  he  shall 
have  been  granted  a full  pardon;  and 
after  a second  conviction  of  felony 
or  other  Infamous  crime,  or  of  a 
misdemeanor  connected  with  the  exer- 
cise of  the  right  of  suffrage,  he 
shall  be  forever  excluded  from  vot- 
ing." 


The  phrase  "convicted  of"  is  not  only  used  In 
the  Constitution  and  statute  above  quoted  as  a basis  for 
loss  of  citizenship  and  civil  rights,  by  reason  of  con- 
viction of  a crime,  but  the  same  phrase.  Intended  for  the 
same  purpose,  appears  In  numerous  other  penal  statutes 
(see  Sections  3928,  4033,  4172,  4212,  8787,  3947,  4404 
and  4462,  R.  S.  Mo.  1929). 

If -one  charged  with  a crime  Is  to  be  punished 
by  Imposition  of  civil  disabilities  after  verdict  of  a 
Jury  or  a plea  of  guilty  before  Judgment  la  rendered 
and  sentence  Is  passed.  It  Is  pursuant  to  construction 
of  the  phrase  "convicted  of"  apiearing  In  Mlssoiu*!  penal 
statutes.  At  Ji.st  what  stage  of  criminal  procedure  did 
the  Jjeglslature  Intend  the  penalties  of  civil  disability 
to  take  Inception  so  that  a ^.erson  may  be  said  to  be 
legally  "convicted  of"  crime?  Inhen  Is  a ^erson  reasonably 
to  be  considered  a convict? 

Article  I,  Chapter  91,  R.  S,  Mo.  1929  deals  with 
civil  rights  of  persons  convicted  of  a crime.  Section 
12968  of  said  Article  provides: 

"A  sentence  of  Inqirlsonment  In  the 
penitentiary  for  a term  less  than 
life  suspends  all  civil  rights  of 
the  persons  so  sentenced  during  the 
term  thereof,  and  forfeits  all  pub- 
lic offices  and  trust,  authority  snd 
power;  and  the  person  sentenced  to 
such  Imprisonment  for  life  shall 
thereafter  be  deemed  civilly  dead." 
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Section  12970,  R.  S.  llo.  1929,  provides: 

"When  any  person  shall  he  sentenced 
upon  a conviction  for  any  offense, 
and  Is  thereby,  according  to  the 
provisions  of  this  article,  disquali- 
fied to  be  sv;orn  as  a witness  or 
Jviror  In  any  cause,  or  to  vote  at 
any  election,  or  to  hold  any  office 
of  honor,  profit  or  trust  within  this 
State,  such  disabilities  maybe  re- 
moved by  a pardon  by  the  governor, 
end  not  otherwise,  except  In  the  case 
in  the  next  section  mentioned,  " 


Section  12971,  K.  S.  Ho.  1929,  provides: 

"If  such  convict  shall  have  committed 
the  offense  while  within  the  age  of 
eighteen  years,  and  such  conviction 
shall  be  for  a first  offense,  all 
civil  disabilities  incurred  shall 
be  r^noved  end  his  competency  re- 
stored at  the  expiration  of  the  term 
of  imprisonment  to  which  he  shall 
have  been  sentenced," 


The  legislative  power  to  provide  punishment 
effecting  the  civil  rights  of  those  convicted  of  a crime 
cannot  oe  disputed.  The  common  law  affecting  loss  of 
civil  rights  to  a felon  has  no  place  In  Missouri  juris- 
prudence where  same  be  repxignant  to  existing  Mlssoiu?! 
statutes,  and  Section  646,  R.  S,  Mo.  1929  provides: 

"The  common  law  of  England  and  all 
statutes  and  acts  of  parliament  made 
prior  to  the  fourth  year  of  the  reign 
of  James  the  First,  and  which  are  of 
a general  nature,  not  local  to  that 
kingdom,  which  coimion  law  and  statutes 
are  not  repugnant  to  or  Inconsistent 
with  the  Constitution  of  the  United 
States,  the  Constitution  of  this 


Hon.  Frank  G,  Harris 


-4- 


Hay  5,  1936 


state,  or  the  statute  laws  in  force 
for  the  time  beln^,  shall  oe  tlie  rule 
of  action  and  decision 'In  this  state^ 
any  custom  or  usage  to  the  contrary 
notwithstanding,  but  no  act  of  the 
general  assembly  or  law  of  this  state 
sliall  be  held  to  be  Invalid,  or  limited 
In  Its  scope  or  effect  by  the  cotirts 
of  this  state,  for  the  reason  that 
the  same  may  be  in  derogation  of,  or 
In  conflict  with,  such  common  law, 
or  with  such  statutes  or  acts  of  larlla- 
ment;  but  all  such  acts  of  the  general 
assembly,  cr  laws,  shall  be  lloerally 
construed,  so  as  to  effectuate  the 
true  Intent  and  meaning  tliereof." 


Even  In  those  Instances  where  a person  may  be 
charged  and  "convicted  of"  a common  law  crime,  punishment 
Incxurlng  less  of  civil  rights  cannot  be  laroosed,  and  Sec- 
tion 646,  R.  S.  Ho.  1929,  provides i 

"Punishment  by  virtue  of  the  common 
lew  shall  In  nowise  be  other  than  by 
fine  or  Impisonment,  or  both,  and  such 
fine  shell  not  exceed  one  hundred  dol- 
laa's,  and  the  term  of  such  Imprisonment 
shall  not  exceed  two  months;  nor  shall 
£iny  of  the  brltish  statutes  for  the 
punishment  of  crimes  and  misdemeanors 
be  In  force  In  this  state." 


In  the  case  of  State  vs.  Townley,  147  Ho.  205,  l.c. 
208;  46  S.  633,  the  Supreme  Court  of  lulssotirl  construed 
the  word  "convicted",  appearing  In  a Missouri  statute,  to 
mean  that  stage  of  criminal  proceedings  after  Jud^^ent 
anit  sentence  were  rendered,  end  In  that  case  the  court  ap- 
provln^ly  said: 

"In  note  2,  page  139,  volume  4,  American 
end  English  Encyclopedia  of  i<aw.  It  la 
said:  *lt  has  generelly  been  held  that 
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the  word  "convicted"  Includes  the 
final  Judgment,  and  tliat  one  who  has 
been  found  guilty  by  the  Jury,  but 
has  not  yet  been  sentenced,  is  not  a 
"convicted"  person.* 

"In  Gallagher  v.  State,  10  Tex.  App. 
loc.  clt.  472,  it  was  said  that  the 
word  'convicted  ...  has  a definite 
signification  in  law.  It  means  that 
a Judgment  of  final  condemnation  has 
been  pronoxmced  against  the  accused. 
Bouvler's  Law  Dictionary,  under  the 
word  conviction.  To  say  that  a party 
had  been  "convicted"  and  then  add, 
that  he  stood  his  trial,  and  that 
Judgment  final  was  rendered  against 
him,  wo\ild  be  tautology.  * 

"So  in  Fan nee  v.  The  People,  611  111. 
311,  it  was  held  that  a person  can 
not  be  said  to  be  convicted  of  a 
crime  so  as  to  render  him  Incapaole 
of  giving  testimony  until  Judgment 
is  rendered  on  a verdict  of  guilty, 
for  not  until  then  is  he  ’convicted* 
by  law.  The  same  rule  was  announced 
in  King  V.  Txirner,  16  ^ast.  570. 

"Under  the  statutes  of  New  liork,  dis- 
qualifying any  : erson  as  a witness 
who  'shell  upon  conviction  be  ad- 
judged gvillty  of  i^rjxory,'  it  was 
held  that  a person  is  not  rendered 
Incompetent  tintil  by  Judgment,  sen- 
tence has  been  pronounced  upon  him; 
that  a verdict  of  gtillty  alone  is 
not  sufficient.  The  court  saldi 
•Yi'e  have  lately,  in  civil  cases, 
been  called  upon  to  construe  statutes 
of  similar  lm,.ort.  L©  have  held  in 
them  tiiat  there  was  no  conviction 
merely  upon  the  finding  of  the  ques- 
tion in  fact,  and  that  there  must 
also  be  a Judgment  of  the  court. 

Those  cases  arose  \inder  the  acts 
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relating  to  dower,  and  the  forfeit- 
ure of  It  by  adultery.  (Pitta  v. 
Pitts,  62  N.  Y.  693;  Schlffer  v, 
rruden,  64  H.  Y.  47, } \<e  do  not 

think  that  it  la  different  under  the 
criminal  statutes  involved  In  this 
case.  In  ordinary  phrase  the  mean- 
ing of  the  word  "conviction"  Is, 
the  finding  by  the  J\u?y,  of  a ver- 
dict that  the  accused  la  gtillty. 

But  In  legal  parlance.  It  often  de- 
notes the  final  Jud4:inent  of  the 
coxirt.  ’ (Blettfus  vs.  i^eople,  69 
N.  Y,,  loc.  cit.  1090 

"So  In  Aiassachusetts  a statute  which 
provides  that  the  conviction  of  any 
person  of  crime  may  be  shown  to  af- 
fect the  credibility  of  such  person 
as  a witness  In  any  proceeding, 
civil  or  criminal.  In  a court,  or 
before  a person  having  authority 
to  receive  evidence,  ’conviction* 
was  held  to  Imply  a judgment  of 
court, " 


COHGLUSION 


Constrxilng  Oectlons  12968,  12970  and  12971,  supra, 
with  the  lllseourl  Constitution  and  statutes  containing  the 
phrase  "convicted  of".  It  Is  self-evident  that  the  Leglsla- 
txire  Intended  the  Judgment  and  sentence  of  a court  as  a 
precedent  to  loss  of  civil  rights  of  citizenship  as  punish- 
ment for  crime  In  Missouri, 

We  are  of  the  opinion  tlxat  under  the  statutes  of 
Missouri,  a person  charged  with  a crime,  and  before  Judg- 
ment and  sentence,  does  not  suffer  a suspension  of  his 
civil  rights  of  citizenship.  We  are  of  the  opinion  that 
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suspension  of  civil  rights  of  citizenship  finds  its  in- 
ception as  a punishment  for  crime  upon  Judgment  and  sen- 
tence of  the  court*  V«here  a person  is  placed  on  proba- 
tion by  the  trial  court  without  passing  Judgment  and 
sentence,  he  has  not  been  deprived  of  any  civil  rights 
of  citizenship. 


Respectfully  sutanitted 


Wi:,  ORF.  SAWYERS 
Assistant  Attorney  General 


Ar.ROVj  D: 


7;'e;  tolor 

(Acting)  Attorney  General 
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i'AhDON  — Time  when  pardon  is  available  In  preventing; 
■ pur.lshment  for  crime. 


0.  1938* 


Honorable  Frank  G.  Harris,  Chairman 
board  of  Probation  and  Farole 
Jefferson  City,  Missouri 


Deer  Sir: 


We  acknowledge  your  request  for  an  opinion 
dated  April  22,  1938,  which  reads  as  follows: 

"Please,  at  yo\u*  convenience,  render 
us  an  opinion  on  the  following  ques- 
tion: 


Assuming  that  an  applicant  for 
citizenship  Is  not  deprived  of 
a right  to  citizenship  by  reason 
of  any  constitutional  or  statu- 
tory IrJclbltlon,  we  would  like 
to  know  at  what  instant  of  time 
a person  whom  the  Board,  after 
investigation,  deems  a proper 
subject  for  citizenship  restora- 
tion is  entitled  to  have  his 
citizenship  restored?" 


Article  V,  Section  8 of  the  liissoiu*!  Constitution 
provides: 

"The  Governor  shall  have  power  to  grant 
reprieves,  coxmrrutations  and  pardons, 
after  conviction,  t>r  all  offenses, 
except  treason  and  cases  of  impeach- 
ment, upon  such  condition  and  with 
such  restrictions  and  limitations  as 
he  may  think  proper,  subject  to  such 
regiilatlons  as  may  be  provided  by  law 
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relative  to  the  manner  of  applying 
for  pardons.  He  shall,  at  each  ses- 
sion of  tlie  Oeneral  Assembly,  com- 
m\ihlcate  to  that  body  each  case  of 
reprieve,  conuiutatlon  or  pardon 
granted,  stating  the  name  of  the  con- 
vict, the  crime  of  which  ho  was  con- 
victed, the  sentence  and  Its  date, 
the  date  of  the  coiruriutatlon,  pardon 
or  reprieve,  and  the  reason  for 
granting  the  same." 


Section  12968,  R.  S.  iio«  1929,  provides 

”A  sentence  of  Imprisonment  In  the 
penitentiary  for  a term  less  than 
life  susuends  all  civil  rights  of  the 
persons  6o  sentenced  dvirlng  the  term 
thereof,  and  forfeits  all  public  of- 
fices and  trust,  authority  and  power; 
and  the  person  sentenced  to  such  Im- 
prisonment for  life  shall  thereafter 
be  deemed  civilly  dead." 

Section  12si70,  R.  S.  Mo.  1929,  provides 

" \.‘hen  any  person  shall  be  sentenced 
upon  a conviction  for  any  offense, 
and  Is  thereby,  accordlixg  to  the  pro- 
visions of  this  article,  disqualified 
to  be  sworn  as  a witness  or  Juror  In 
any  cause,  or  to  vote  at  any  election, 
or  to  hold  any  office  of  honor,  profit 
or  trust  within  this  state,  such  dis- 
abilities may  be  removed  by  a pardon 
by  t^  Oovernor,  and  not  otherwise, 
except  In  the  case  In  the  next  section 
mentlbned." 


Section  12971,  R.  S.  Mo.  1929  provides: 
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’’If  such  convict  shell  have  connr.ltted 
the  offense  while  within  the  age  of 
eighteen  years,  and  such  conviction 
shell  be  for  a first  offense,  all 
civil  disabilities  Incurred  shall 
be  removed  and  his  coniine tency  re- 
stored at  the  expiration  of  the 
term  of  Imprlsoment  to  which  he 
shall  have  been  sentenced*" 


Section  5796,  R*  S.  Uo*  1929^  provides: 

"In  all  cases  In  which  the  governor 
Is  authorized  by  the  Constitution 
to  grant  pardons,  he  may  grant  the 
aan^,  with  such  conditions  and  tmder 
such  restrictions  as  he  may  think 
proper*" 


In  State  vs*  Sloss,  25  Uo*  291,  l*c*  294,  the 
Supreme  Court  said: 

"Although  questions  have  sometloBS 
arisen  whether  a power  properly  be- 
longed to  one  departxient  of  govern- 
ment or  another,  yet  there  Is  no 
contrariety  of  opinion  as  to  the 
department  of  the  government  to 
which  the  power  of  pardoning  offences 
properly  appertains.  All  unite  In 
pronotmclng  It  an  executive  func- 
tion* So  the  framers  of  our  con- 
stitution thought,  and  aooordlng.ly 
vested  the  power  of  pardoning  In 
the  chief  executive  officer  of  the 
state* " 


In  the  case  of  Lx  Parte  Colllns^'*94  Uo*  22,  1.  c* 
24,  6 S*  %’*  345,  the  Supreme  Court  construed  certain  com- 
mutation statutes  against  the  B'ove  constitutional  pro- 
vision, and  the  court  said: 
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"The  constitution  of  this  state 
authorizes  the  Governor,  after 
conviction,  which  means  after  re- 
turn of  a verdict  of  guilty 
to  grant  corxiutatlon  for  all  of- 
fences, except,  etc*  ’* 


CONCLUSION. 


In  a recent  opinion  to  you,  we  held  that  loss 
of  civil  rights  of  citizenship  as  punlslanent  for  crime 
attached  lander  the  Missouri  Constitution  and  statutes 
after  Judgment  and  sentence  of  the  court,  but  not  prior 
to  Judgment  and  sentence* 

Construing  Article  V,  Section  8 of  the  Mlsso\irl 
Constitution,  supra,  the  right  to  pardon  one  against  the 
loss  of  civil  rights  of  citizenship  as  a punishment  for 
crime,  is  exclusively  a constitutional  executive  function. 
The  conduct  of  any  governmental  agency  or  the  construc- 
tion of  any  statutes  which  would  o^.erate  to  hinder, 
control  or  cvirtall  the  executive  power  to  grant  clemency 
"after  conviction"  by  reprieve,  commutation  or  pardon, 
was  not  Intended  by  the  framers  of  o\jr  Constitution, 
and  would  be  iinconstltutlonal  to  that  extent* 

In  our  opinion,  the  phrase  "after  conviction" 
was  placed  in  the  Constitution  to  indicate  the  Instant 
of  time  that  the  Governor  may  first  exercise  his  con- 
stitutional prerogative  of  reprieve,  conzcutation  or 
parole*  In  the  Collins  case,  supra,  it  was  decided 
that  the  Governor  can  start  ftinctioning  with  commuta- 
tion as  soon  as  a Jury  has  returned  a verdict  of  guilty* 

We  are  of  the  opinion  that  as  soon  as  a Jury 
has  returned  a verdict  of  guilty,  or  as  soon  as  a de- 
fendant pleads  guilty,  then  at  that  stage  of  criminal 
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proceodln£S,  the  Governor  nay  first  exercise  his  con- 
stitutional prerogative  of  a reprieve,  comnutation  or 
pardon. 


Respectfully  submitted 


\.M.  ORB  SAV.YLhS 
Assistant  Attorney  General 


AriROVKDl 


J.  ^aYlor 

(Acting)  Attorney  General 


ViOS  :PE 


‘TAXATION:  Tax  collector  In  letting  contracts 

COUNTY  COLIE CTORx  Tor  publication  of  delinquent 

ADVERTISING  DELINQUENT  LANDS:  lands  should  follow  the  provisions 

COUNTY  BUDGET  ACT:  of  Section  19  of  the  Covinty  Budget 

Act,  page  560,  Laws  of  Missouri,  1955. 


May  16,  1938 


Mr.  Edwin  0.  Harper, 
Conqptroller— St.  Louis  County, 
Clayton,  Missouri. 

Dear  Sin 


This  is  in  reply  to  yours  of  Mey  11,  requesting  an 
official  opinion  from  this  department  based  on  the  follow- 
ing statement: 

"Will  you  kindly  render  an  opinion  in 
the  following  matter: 

It  being  the  duty  of  the  Collector  of 
Revenue  of  St.  L^ls  County*  to  adver- 
tise delinquent  tax  lists  uncer  the 
provisions  of  Section  9962  B,  must  he 
advertise  for  bids  covering  the  prints 
Ing  of  such  delinquent  lists  as  pro- 
vided for  by  Section  19  of  the  Coxoity 
Boidget  ^w,  because  of  the  fact  that 
the  cost  exceeds  $600.00  (actually 
$8000.00)  and  is  payable  out  of  the 
General  PundT  The  County  of  St. 

Louis  has  no  annual  printing  contract." 

Tour  inquiry  Involves  the  research  of  a number  of 
statutes  and  laws  of  Missouri,  arong  which  are  the  follow- 
ing: Section  9962b,  page  403,  Laws  of  Missouri,  1956, 
provides  in  part  as  follows: 

"The  county  collector  shall  cause  a 
copy  of  such  list  of  delinquent  lands 
and  lots  to  be  printed  in  some  news- 
paper of  geneial  oirotilation  and  pub- 
lished in  the  county,  for  three  con- 
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seoutive  weeks,  one  Insertion  week- 
ly, before  suoh  sale,  the  last  in- 
sertion to  be  at  least  fifteen  days 
prior  to  the  first  Monday  in  November 
«««««««#«««««■»*«« 

The  expense  of  such  printing  shall 
be  paid  out  of  the  county  treasxiry 
and  shall  not  exceed  the  rate  fixed 
in  the  county  printing  contract,  if 
any,  ixit  in  no  event  to  exceed  one 
dollar  for  each  description,  which 
cost  of  printing  at  the  rate  paid  by 
the  CO  mty  shall  be  taxed  as  part  of 
the  costs  of  the  sale  of  any  land  or 
lot  contained  in  such  list." 

Section  10,  page  546,  Laws  of  Missouri,  1933,  which 
is  a part  of  Coxuity  Budget  Act  provides  in  part  as  follows: 

"The  annual  budget  of  any  such  county 
shall  present  a complete  financial 
plan  for  the  ensuing  budget  year.  It 
shall  set  forth  all  proposed  expendi- 
tures for  the  administration,  operation 
and  maintenance  of  all  offices,  depart- 
ments, commissions,  courts  and  institu- 
tional the  actual  or  estimated  operat- 
ing deficits  or  surpluses  from  prior 
years;  all  Interest  and  debt  redemption 
charges  during  the  year  and  expendi- 
tures for  capital  projects.  In  addition, 
the  budget  shall  set  forth  in  detail  the 
anticipated  income  and  other  means  of 
financing  the  juroposed  expenditures. 

All  receipts  of  the  county  for  operation 
and  maintenance  shall  be  credited  to 
the  general  fund,  and  all  expenditures 
for  suoh  p\irposeB  shall  be  charged  to 
such  fund;  provided,  that  receipts  from 
the  special  tax  le^  for  ronds  and  bridges 
shall  be  kept  in  a special  fund  and 
expeiwiitures  for  roads  and  bridges  may 
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be  charged  to  such  fund.  All  re* 
ceipta  from  the  aale  of  bonda  for 
any  purpoae  ahall  be  credited  to 
the  bond  fund  created  for  the  pur- 
pose,  and  all  expenditurea  for  auoh 
purpoae  ahall  be  (diarged  to  auoh 
fund."*  ***•»#** 

Section  lly  page  347,  Lawa  of  Miaaouri^  1933,  pro- 
videa  in  part  aa  followai 

"On  or  before  October  1 of  each  year, 
each  department,  office,  inatitution, 
oonmiaaion,  or  court  of  the  county 
receiving  ita  revenuea  in  whole  or  in 
peu7t  from  the  county  shall  prepare 
and  aubmit  to  the  budget  officer  eati- 
mates  of  ita  requirementa  for  expendi- 
turea and  ita  eatimated  revenuea  for 
the  next  budget  year  compared  with  the 
correaponding  figurea  for  the  laat  com- 
pleted fiacal  year  and  eatimated  figurea 
for  the  current  fiscal  year."*  * * * * 

Section  18,  page  350,  Lawa  of  1933,  provides  in 
part  as  follows t 

"Except  as  in  this  section  otherwise 
specified,  all  offices,  departments, 
courts,  institutions,  conmiaslons , or 
other  agency  spending  moneys  of  the 
county,  shall  perfozm  the  duties  and 
ohaerve  the  restrictions  set  forth  in 
the  preceding  sections  relating  to 
budget  procedure  and  appropriations." 
««««*«*« 

Section  19,  p^e  350,  Laws  of  Missouri,  19o3,  pro- 
vides as  follows: 

"All  contracts  shall  be  executed  in 
the  name  of  the  county  by  the  head  of 
the  department  or  officer  concerned. 
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except  contra Ota  for  the  purchase 
of  suppllea,  materials,  equipment, 
or  services  other  than  personal 
made  by  the  officer  In  charge  of 
purohaslxig  In  any  county  having  such 
officer. 

Mo  contract  or  order  Imposing  any 
financial  obligation  on  the  coxinty 
shall  be  binding  on  the  oovmty  tinless 
It  be  In  writing  a^  unless  there  Is 
a balance  otherwise  unencumbered  to 
the  cz^dlt  of  the  appropriation  to 
whl(di  the  same  is  to  be  charged  and 
a cash  balance  otherwise  unencumbered 
In  the  treasux*y  to  the  credit  of  the 
fund  from  idiloh  payment  Is  to  be  made, 
each  sufficient  to  meet  the  obligation 
thereby  Incurred  and  unless  siioh  oon> 
tract  or  order  bear  the  certification 
of  the  accounting  officer  so  stating i 
provided  that  In  case  of  any  contract 
for  public  works  or  buildings  to  be 
paid  for  from  bond  funds  or  from  taxes 
levied  for  the  purpose  It  shall  be 
sufficient  for  the  accounting  officer 
to  certify  that  such  bonds  or  taxes 
have  been  authorized  by  vote  of  the 
people  and  that  there  Is  a sufficient  un- 
encxmibered  amount  of  such  bonds  yet  to 
be  sold  or  of  such  taxes  levied  and  yet 
to  be  collected  to  meet  the  obligation 
In  case  there  Is  not  a sufficient  \u>> 
encumbered  cash  balance  In  the  treastury. 
All  contracts  and  purchases  shall  be 
let  to  the  lowest  and  best  bidder  after 
due  opportunity  for  conqpetltlon,  Includ- 
Ind  advertising  the  proposed  letting  In 
a newspaper  In  the  coimty  with  a circu- 
lation of  at  least  500  copies  per  Issue, 
If  there  be  such,  except  that  such  ad- 
vertising shall  not  be  required  In  case 
of  contracts  or  purchases  Involving  an 
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expenditure  of  lees  than  $500*00, 
in  ehloh  case  notioe  shall  be  post- 
ed on  the  bulletin  board  In  the 
court  house* *«  ***♦♦♦## 

On  the  question  of  what  la  meant  by  *county  budget" 
the  court,  in  the  cr.se  of  Oraves  Purcell,  85  S.W*  (Sd) 
545,  l.e.  548,  saldi 

*«  « « « Coming  now  to  a consider- 
ation of  the  County  Budget  Lav 
here  In  question,  it  must  be  ob- 
served that  the  title  to  the  law 
contains  language  of  very- compre- 
hensive Import  followed  by  other 
language  of  narrower  meaning.  The 
title,  of  course,  oust  be  consider- 
ed as  a idiole,  but  In  order  to 
develop  the  nature  and  merits  of 
the  various  contentions  made,  we 
will  first  discuss  the  more  compre- 
hensive language  used  and  will  later 
consider  the  effect  which  must  be 
given  to  the  language  of  narrower 
meaning.  The* Initial  words  of  the 
title  are,  *An  Act  to  provide  for  a 
County  budget. * We  must  take  Ju- 
dical notice  of  the  fact  that  the 
word  'budget*  has  a we 11-re cognised 
general  me  fining.  As  applied  to 
governments  or  governmental  units, 
atudget*  Is  a plan  or  method  by 
means  of  which  the  expenditures  and 
revexmes  are  so  controlled  for  a 
definite  period,  by  some  budgetaz*y 
authority,  as  to  effect  a balance 
between  Income  and  expenditures." 


The  collector  by  virtue  of  the  provisions  of  said 
Section  99&2b,  supra,  may  take  the  position  that  because 
of  the  fact  that  the  lawmakers  had  directed  to  advertise 


Mr.  Edwin  0,  Harper  -6-  May  16,  1938 


the  delinquent  lands,  that  In  performing  this  duty  he  la 
not  bound  by  the  provlslona  of  the  County  Budget  Law 
which  requires  that  the  contract  for  such  publication 
shall  be  let  as  provided  by  said  Section  19  of  the  Budget 
Act. 


Said  Section  9952b,  supra,  provides  that  the  ex- 
penses for  the  publication  of  the  delinquent  landa  shall 
be  paid  out  of  the  county  treasury.  This  money  would 
have  to  be  dz^wn  from  the  general  revenue  fund  of  the 
county  which  Is  reqtdred  to  be  budgeted  under  the  County 
Budget  Law.  In  the  ease  of  Layne-Westem  Co.  v.  Buchanan 
Coimty,  Missouri,  85  Fed.  343,  l.c.  347,  Thomas,  Judge  of 
the  United  States  Circuit  Court  of  Appeals  In  discussing 
the  Coxinty  Budget  Law  as  It  applies  to  the  Planning  Commis- 
sion, saldt 

* The  statute  In  the  Instant  case, 
however,  provides  that  *all  contracts 
and  purchases*  shall  be  iei  after  com- 
petitive bidding.  It  would  be  hard 
to  Imagine  a more  Inclusive  statute. 

The  fact  that  the  Commission  Act  pro- 
vides that  the  commission  may  make  all 
'necessary  contracts'  In  no  way  militates 
against  the  requirement  of  coiiq>etltlve 
bidding  where  the  contract  Is  In  Its 
nature  con5)etltlve." 

The  same  reasoning  would  apply  to  the  county  collect- 
or that  applies  to  the  Planning  Commission,  that  Is,  be- 
cause the  legislature  directed  the  collector  to  advertise 
the  delinquent  lands  In  no  way  militates  against  the  require- 
ment of  competitive  bidding  where  the  contract  In  Its  nature 
Is  ccmqpetltlve.  In  the  said  Buchanan  Cotmty  case  cited 
before,  85  Fed.  (2d)  343,  l.c.  347,  the  ooxirt  further  saldt 

"It  Is  clear  In  this  case  that  It  was 
the  Intent  of  the  Legislature  of 
Missouri  In  enacting  the  County  B dget 
Law  and  Including  therein  the  require- 
ment that  'all  contracts*  shoxild  be 
let  upon  com,  etltlve  bidding  to  declare 
. a public  policy.  That  such  a policy  Is 


Mr.  Edwin  0.  Harper 


-7- 


May  16^  1938 


wise  is  evldencad  by  the  universal- 
ity of  such  statutes  found  in  the 
laws  of  Congress  and  of  all  the  state 
Legislatures.  At  any  rate.  It  Is  for 
the  Legislatures  and  not  the  courts 
to  pass  upon  their  wisdom. 

As  the  section  that  requires  conqpetl- 
tlve  bidding  axso  requires  adequate  appro- 
priation and  funds  to  meet  the  contract 
obligation  and  that  the  contract  bear 
the  cez*tlfloatlon  of  the  accoiintlng 
officer  so  stating,  idiat  has  previous- 
ly been  said  as  to  the  application  of 
the  first  requirement,  vis.,  competi- 
tive bidding,  applies  equally  to  the 
other  requirement."*  **♦♦***♦ 

By  said  Section  19  of  the  County  Budget  Act,  the 
contract  for  the  printing  should  be  let  by  the  collector 
in  the  name  of  the  county,  and  If  the  consideration  for 
the  contract  Is  In  excess  of  five  hundred  dollars  ($500.00), 
It  should  be  advertised  for  letting  In  a newspaper  with 
a circulation  of  at  least  five  hundred  copies  per  Issue 
If  there  be  such. 

Section  995£b,  Laws  of  Missouri,  1956,  page  403, 
became  effective  two  yoars  after  the  County  Budget  Act, 
and  If  the  terms  of  the  Tax  Act  are  In  conflict  with  the 
County  Budget  Act  which  was  passed  In  1953,  then  xtnder 
statutcry  construction,  the  1936  Tax  Act  would  be  repeal- 
ed by  any  portion  of  the  Budget  Act  ihlch  might  be  In 
conflict  with  It  and  the  provisions  of  the  County  Budget 
Act  would  have  to  yield  to  the  provisions  of  the  Tax  Act 
of  1935.  In  the  Layne-Western  Company  v.  Buchanan  County, 
Missouri,  case,  supra,  the  court  also  saldt 

"Finally,  the  appellant  contends  that 
the  Commission  Act  Is  a special  act, 
and  therefore  must  take  preference 
over  the  Budget  Act,  which  la  general. 

If  there  were  any  repugnancy  between 
the  two  actq  the  contention  might  have 
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merit.  The  Commission  Act,  however, 
nowhere  says  that  competitive  bidding 
may  he  dispensed  with  in  contracts 
made  hy  the  commission.  The  zule  is 
applicable,  therefore,  that  idxere 
statutes  are  in  pari  materia  they  are 
to  be  construed  as  one  system  and 
go vein ed  by  one  spirit  and  policy." 
««■««««««»«««« 

The  Tax  Act  of  1935,  under  idiich  the  collector  is 
to  advertise  delinquent  lands,  does  not  provide  that 
competitive  bids  shall  be  taken  for  the  contract  for 
the  printing  of  the  lists  of  delinquent  lands.  We  think 
the  same  rule,  however,  applies  to  the  cotinty  collector 
that  applies  to  the  County  Planning  Commission  as  stated 
in  the  Buchanan  County  case,  supra. 

CONCLUSION 

This  office  is,  therefore,  of  the  opinion  that  the 
county  collector,  when  contracting  for  the  advertising  of 
the  lists  of  delinquent  lands  for  sale  for  taxes,  must 
advertise  for  bids  covering  the  printing  of  such  delin- 
quent lists  if  the  cost  of  printing  such  lists  exceeds 
the  sum  of  five  hundred  dollars  (4'500.00),  and  that  in 
the  letting  of  a contract  for  such  printing,  he  must 
follow  the  provisions  of  Section  19  of  the  County  Budget 
Act,  Laws  of  Missouri,  1933,  pages  340  to  351. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attoxney  Ooneral 


APPROVED: 


(Acting)  Attorney  General 


TWB:DA 


PENAL  INSTITUTIONS  — Intermediate  Reformatory  inmates  entitled 

to  parole  hearing  after  serving  seven- twelfths  of  sentence' 
orderly  and  peacefully. 


J\xne  26,  1938. 


Honorable  Frank  G.  Harris,  Chairman 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Governor: 


rt'e  acknowledge  your  request  for  an  opinion  dated 
June  23,  1938,  which  reads  as  follows: 

"Section  8477,  R.  S.  of  Missouri, 

1989,  relating  to  the  Intermediate 
Reformatory  at  Algoa  states  as  fol- 
lows : 

*Any  inmate  who  should  be  confined 
In  said  reformatory,  who  shall 
serve  seven-twelfths  of  the  time 
for  which  he  may  have  been  sen- 
tenced In  an  orderly  and  peacable 
manner,  without  having  any  Infrac- 
tions of  the  rules  of  the  reformatory 
or  rules  of  the  same  recorded 
against  him,  shall  be  eligible 
for  making  application  for  parole 
and  shall  be  given  a hearing  for 
parole. * 

"I  would  be  pleased  to  have  your  opinion 
as  to  whether  or  not  the  section  of 
which  the  quotation  Is  a part  was 
repealed  by  the  Probation  and  Parole 
law  passed  at  the  last  Legislature. 

In  other  words,  I desire  to  have  your 
opinion  as  to  whether  or  not  we,  in 
our  hearings  and  the  granting  of 
paroles  at  Algoa  are  bound  by  the 
pert  of  the  section  of  the  statute 
above  quoted." 


Hon*  Frank  G*  Harria  -2-  Jun«  26,  1958 


Laws  Mo.  1937,  400,  Section  2,  reads  as  fol> 

lows: 

"There  Is  hereby  created  and  established 
a Board  of  Probation  and  Parole*  The 
powers  and  duties  relative  to  paroles, 
consnutatlons  of  sentence,  pardons,  and 
reprieves,  now  vested  in  the  Commissioners 
of  the  l^pertment  of  Penal  Institutions 
and  the  Intermediate  Reformatory  Parole 
Board  are  hereby  vested  in  the  Board 
created  and  established  by  this  Act* 

Said  Board  shall  be  deemed  a continua- 
tion of  the  Department  of  Penal  Insti- 
tutions and  the  Intermediate  Reformatory 
Parole  Board  in  so  far  as  the  Commis- 
sioners of  that  Department  and  the  In- 
termediate Reformatory  Parole  Board  are 
empowered  to  act  in  relation  to  in- 
vestigations, paroles,  commutations  of 
sentence,  and  pardons,  and  ell  matters 
pending  before  such  Commissioners  and 
the  Intermediate  Reforaatory  Paz*ole 
Board  in  connection  with  paroles,  com- 
mutations of  sentence,  and  pardons  shall 
be  carried  on  and  completed  by  the  Board 
created  in  this  Act*” 


Laws  Ito*  1957,  page  405,  Section  11,  reads  as  fol- 
lows : 

"All  Acts  and  parts  of  Acts  in  conflict 
herewith  are  hereby  repealed*” 


CONCLUSION 


Section  8477,  H*  S*  Mo*  1929,  as  quoted  in  yoxn* 
request,  la  still  the  law,  xinless  it  be  in  conflict  with 
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the  provisions  of  the  1937  probation  and  parole  laws. 

Section  8477,  supra,  was  Intended  to  favor  or- 
derly and  peaceful  Inmates  of  the  Intermediate  Heformatory 
with  a statutory  right  to  a parole  hearing  before  the 
Parole  Board  after  completing  seven- twelfths  of  a sentence* 
In  o\ar  opinion  there  Is  no  provision  In  the  1937  probation 
and  parole  lawB  which  conflicts  with  the  statutory  right 
given  to  Inmates  of  the  Intermediate  Reformatory  who 
qualify,  and  we  believe  the  present  Parole  Board  Is 
legally  bound  to  give  such  qxiallfled  Inmates  a parole 
hearlxig  after  completion  of  seven- twelfths  of  their 
sentence*  This  Is  a legislative  favor  for  good  behavior* 


Very  txnily  jomts 


m,  ORR  SAV.lfRRS 
Assistant  Attorney  Oeneral 


APrROVi-D: 


TrrmYnm 

(Acting)  Attorney  General 


WOS :FE 


PENAL  INSTITUTIONS  — Parole  Board  may  investigate  and  recommend 

for  a parole  at  any  time  after  sentence  is 
pronoiinced  and  before  sentence  is  finally 
completed* 


Jtay  6»  19S8. 


Honorable  Frank  Q«  Harriai  Chairman 
Board  or  Probation  and  Parole 
Jefferson  City,  Missouri 


Dear  Governor t 


We  acknowledge  your  request  for  an  opinion  dated 
June  2Q,  1938,  which  reads  as  follows: 

"Section  8477,  R.  S.  of  Missouri,  1929, 
relating  to  the  Intermediate  Reformatory 
at  Algoa,  states  as  follows: 

% 

'Any  inmate  who  should  be  confined 
in  said  reformatory,  who  shall 
serve  seven- twelfths  of  the  tisM 
for  which  he  may  have  been  sen- 
tenced in  an  orderly  and  peaoable 
manner,  without  having  any  infrac- 
tions of  the  rules  of  the  re- 
formatory or  rules  of  the  same 
recorded  against  him,  shall  be 
eligible  for  making  application 
for  parole  and  shall  be  given  a 
hearing  for  parole.' 

"Keeping  in  mind,  of  course,  the  1937  Act 
of  the  Legislature  relating  to  probation 
and  parole,  1 would  be  pleased  to  have 
your  opinion  as  to  whether  or  not  the 
Board  of  Probation  and  Parole  created 
under  the  new  act  is  authorised  to  give 
to  an  applicant  for  parole  confined  at 
Algoa  a hearing  end  a reconmendation 
for  parole  at  any  time  before  applicant 
has  served  seven-twelfths  of  the  time 
for  which  he  may  have  been  sentenced." 


Laws  Mo.  1937,  page  400,  Section  2,  reads  as  fol- 


lows: 
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"There  la  hereby  created  and  established 
a Board  of  Probation  and  Parole.  The 
powers  and  duties  relative  to  paroles, 
comutationa  of  sentence,  pardons,  aod 
reprieves,  now  vested  in  the  Coacls- 
sioners  of  the  Departaient  of  Penal 
Institutions  and  the  Intermediate 
Refoznaatory  Parole  board  are  hereby 
vested  in  the  Board  crested  and  es- 
tablished by  this  Act*  ««  ” 


Laws  Mo*  1957,  page  402,  Section  5,  reads  as  fol- 
lows i 


"The  Board  of  Probation  and  Parole  shall 
have  authority  and  it  shall  be  its  duty 
to  study  prisoners  coisrr.itted  to  State 
correctional  and  penal  Institutions  to 
select  prisoners  to  be  reconr.ended  to 
the  Governor  for  parole,  coarrutation 
of  sentence,  or  pardon;  **«  The  Board 
may  adopt  rules  and  regulations  rela- 
tive to  the  eligibility  of  prisoners 
for  parole*  " 


Laws  Mo*  1957,  page  405,  Section  10,  reads  as  fol 

lows  I 

"Upon  request  of  any  peace  officer  or 
upon  its  own  motion,  the  Board  may 
make  an  investigation  of  any  person 
convicted  of  a felony  for  the  first 
time  for  the  purposes  of  probation 
before  execution  of  sentence  and  may 
make  recomii^endations  concerning  pro- 
bation to  the  trial  court  or  the  Judge 
thereof,  the  Board,  and  the  Governor* 

***  " 


Laws  Mo*  1957,  page  405,  Section  11,  reads  as  fol 


lows: 
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" All  Acts  and  parts  of  Acts  in  conflict 
Ixsrewlth  are  hereby  repealed.” 


CONCLUSION 


Section  6477,  R.  S.  No.  1929,  as  quoted  In  your  re- 
quest, Is  not  in  conflict  with  the  provisions  of  the  1937 
probation  and  parole  law,  and  It  Is  oiir  purpose  to  construe 
said  Section  with  the  1937  probation  and  parole  law,  so 
that  ooth  be  given  force  end  effect. 

In  our  opinion  to  you  of  June  26,  1938,  we  held  that 
pursuant  to  Section  8477,  supra,  there  Is  a legal  duty  upon 
the  present  rarole  Board  to  give  qualified  Intermediate 
Refonnatoz^  inmates  a parole  hearing  after  they  have  com- 
pleted seven- twelfths  of  their  sentence. 

• The  r>oard  of  Probation  and  Parole,  tuider  the  1937 
Act,  although  empowered  to  naj'-es  rules  on  eligibility  of 
prisoners  for  parole,  cannot  legally  r ake  a Board  rtile  In 
conflict  with  this  legislative  seven- twelfths  mile,  which 
favors  orderly  and  peaceful  Refomatory  Ini&ates.  Construing 
the  1937  law,  supra,  together  with  Section  8477,  supra,  the 
board  of  Probation  and  Rai’ole  Is  under  no  legal  restraints 
by  virtue  of  Section  8477,  supra,  from  Investigating  at.  any 
time  bef cr  e execution  of  sentence,  the  case  of  any  person 
sentenced  to  the  Intemedlate  Reformatory,  for  the  purpose 
of  recommending  probation.  The  Legislature  has  provided 
that  the  Board's  Investigating  and  recoBmending  Jurisdiction 
begins  on  sentence.  This  means  that  the  Board's  Investigating 
and  recoBE- ending  powers  start  even  before  Incarceration  In  the 
Reformatory,  and  said  ^.owers  continue  at  all  tliaes  until  the 
sentence  la  finally  and  completely  executed.  The  Leg!  si  attire , 
by  the  1937  Act,  Intended  such  procedure  by  the  language  of 
the  Act,  and  the  Legislature  Intended  the  repeal  of  any  pro- 
cedure contrary  to  the  langtiage  of  said  Act. 

We  are  not  holding  that  Section  8477,  supra,  Is  re- 
pealed, as  we  believe  our  construction  of  Legislative  in- 
tendment reasonably  shows  that  there  Is  no  repugnancy  In 
the  law. 


Respectfully  subBiltted 


APPROVED I 


WM.  ORK  SAWYERS 
Assistant  Attorney  General 


SI£CTI0N3t  Vo'tcri  may  vrlte  In  on  their  ballot  names  of  a 

oonmltteeman  and  commit teewoman  and  may  designate 
the  election  district  for  which  such  committeeman 
and  commit teewoman  are  being  selected,  even  though 
there  la  no  space  left  on  the  ballot  for  such  offices 
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Jackson  County 

Board  of  Lleotlon  OanmuLGeloiierB 
Court  House 
Inaependenoe,  Mlssoro*! 


Centlenent 


llvle  will  acknowledge  receipt  of  yo\ir  Inquiry  of 
tl'.e  27th  which  reaos  as  follow;^,  t 


"Our  Board  of  Election  Commlselonera  has 
a copy  of  an  opinion  given  by  your  Mr* 
llaxury  H*  Kay,  dated  June  17,  1958,  ad- 
dressed to  Ur*  iSDipton  Tisdale  of  boonville, 
Missouri*  Tills  opinion  was  In  response 
to  a request  to  latei^pret  .'Section  10278, 

R.  3*  of  Missouri,  1929* 

."m.a  opinl’.Ji  holds  tliat  — '^^oh  ward  In  an 
Incorporated  city  is  entitled  to  one  com-  « 

mitteeuSLi  and  one  oot.ailt teewoman  on  the 
County  Coamittee  and  In  aodltlon  to  these 
tiie  terTltory  of  a township  lying  outside 
of  such  incorporated  city  or  cities  ana 
within  the  township  Is  entitled  to  one  oo/..- 
mltteeman  and  one  commltteewcxiuin  on  the 
County  Cttomittee* ' ^ 

"in  Jackson  County  (outsic-e  of  ^.an8as  City) 

It  has  been  the  custom  in  tlic  past  to  elect 
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a ooaanlttaecaaji  and  a oaciiiJ.tteewainan  fram 
•aoli  township,  but  none  for  each  waz^i  of 
iiioorporated  towns*  Our  tickets  as  prinved 
to  be  used  in  trie  Primary  election  next 
I'uesoay  have  printed  on  them  the  candidates 
for  Covin ty  Conmittee  in  eacii  township  and 
a line  under  ttie  candidate's  name  tlxit  a 
voter  niay  write  in  another  name  for  tlie  of- 
fice (aid  scratch  the  printed  name)  if  he 
desires* 

"It  has  recently  been  reported  to  members 
of  our  board  tlu^t  at  the  coning  Primary  blec- 
tion  voters,  vuider  Instructions  from  party 
workers,  will  write  at  the  foot  of  the  ballot 
used  in  the  various  wards  of  Inde  'Wndence  and 
of  otj:er  lncoiT3orated  towns  of  the  County  and 
the  names  of  a lAan  for  committeeman  and  a wo- 
ran  as  corsnitteewocia  i and  designate  under  the 
name  that  they  are  voting  for  such  naDiSs  as 
comitteeman  and  committeewotran  for  a certain 
ward*  For  instance,  a voter  in  the  First  Ward 
of  Independence  will  write  on  the  ballot  'John 
boe,  as  Commit teerian  for  First  Ward,  Indepen- 
dence, Missouri*'  Writing  not  only  the  name, 
but  tlie  office  on  the  ballot*  ^e  enclose  a 
sa2!qple  ballot* 

"Our  board  would  like  to  iiave  your  opinion  as 
to  whether  the  Juci^ea  of  dlection  sliould  count 
tlie  votes  for  such  offices  so  written  on  the 
ballot  as  above  specifiou  and  should  the  Board 
then  certify  tiionu 

"Also,  in  Jackaoii  County  we  have  two  towns, 
Levasy  and  Orain  V&lley,  tx.at  are  incorporated, 
but  not  divided  into  wards*  In  your  opinion, 
would  such  a town  be  entitled  to  elect  a cotrmJ.t- 
teeman  and  a cemmitteewotsan  on  the  County  Com- 
mittee* 

"We  tiavo  talked  to  Mr*  harry  K.  i\ay  of  your  of- 
fice by  phione  this  morning  and  advised  him  of 
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trie  aitu&tlon  here  and  of  the  fact  that 
ve  are  aendintj  this  letter* 

"'idje  Jud -es  and  Clerks  under  our  enpervi- 
sign  are  to  meet  here  in  independence  on 
Saturday  evening  of  this  seek  and  we  ahoulc' 
like  very  much  to  have  your  opinion  in  this 
matter  by  Satujr^iay  morning  if  possible." 


Reference  is  made  in  yotu*  letter  to  an  opinion  rendered 
by  tills  office  giving  our  Interpretation  of  Section  10278,  R. 
S.  Ko*  1929*  Said  latter  section  reads  as  follows t 


"At  tte  August  px^ary  eacl'  voter  may  v/rlte 
in  the  space  left  on  the  ballot  for  that 
purpose  the  names  of  a man  one*  a woman, 
qualified  electors  of  the  precinct,  or  voting 
district  as  the  case  inay  .e,  for  committemen 
for  suer.  townsl.ip,  or  votiiT  district,  and 
the  man  azKi  tlie  woman  receiving  ti)e  hig.nest 
num'oer  of  votes  in  such  towns  ip,  or  election 
district,  aiull  be  the  memoers  of  ti  e party 
ootomittee  of  t.  e ooiuity,  or  in  the  case  of  a 
city  not  within  tx^e  county,  of  tlie  city  of 
wliioii  sucli  voting  precinct,  or  district  is  a 
parti  irovlded, tlAt  any  qualified  elector 
in  any  such  voting  px^oiuct  or  district  may 
iiave  his  or  her  name  printed  on  the  'rimury 
ballot,  or  party  ticket  on  whlelx  he  or  she 
may  desire  to  become  a candidate  for  oomlttee- 
man  or  ooximitteewotoan  by  cociplyln.g  with  the 
provisions  of  section  10257,  R.S.  1929*  (Laws 
1923,  p*  197,  sectlonl*)" 


It  will  be  seen  that  ti:e  above  section  of  the  statutes 
distinctly  gives  the  rli^^t  to  each  voter  to  write  in  the  space 
left  on  the  ballot  for  trat  purpose  the  naittes  of  a man  and  a 
woman  for  conmitteeman  and  eoznaittewonan  for  such  voter's  voting 
district.  Said  section  also  provides  that  the  man  and  the  woman 
reoeiving  the  hi  thest  nxsnber  of  such  votes  in  sue)  election  dis- 
trict slall  bo  the  members  of  the  part;  committee  of  that  county* 
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In  txia  opxaion  fra..  ti>j.s  offica  to  tiiloh  ycxu  inaka  raferanca, 
bain 3 tlia  opinion  ciatad  J'ona  17,  1933,  addrasaad  to  Ur.  I amp- 
ton  iiavaile,  Boonvilla,  Uisaouri,  we  pointad  out  that  Section' 

10284  defined  "precinct"  anu  "election  dlstricta"  to  be  warda 
of  incorporated  oitiea  and  t:  e part  of  towns! dpa  lying  outside 
of  such  incorporated  cities* 

Tlxa  question  pz*eMntad  by  your  recant  inquiiry  aiix>unts 
to  asking  whati^r  voters  can  be  deprived  of  their  right  to  v ote 
on  a oocioltteacnan  and  oonnittaewoiuan  froii;  their  respective  wards 
or  towns  ips  by  reason  of  the  fact  that  the  officials  w o prepare 
t.  e printed  ballots  do  not  leave  a blank  space  for  tliat  particu- 
lar o lice  on  the  ballot.  It  iias  been  held  that  memoera  of  a 
X>arty  co:  mittea  are  officers*  (State  ex  rel  v*  ^isnllton,  240 
S.W.  446*)  Iherefore,  in  view  of  Section  10878,  these  particu- 
lar officers  ai*e  to  be  voted  on  at  the  priaiary  election*  Ihis 
fact  is  known  to  the  authorities  who  prepsire  printed  ballots 
for  such  priaiary  election,  since  they  are  prestaaed  to  know  the 
law  touching  such  elections*  Each  voter  has  a statutory  ri^t 
to  vote  for  such  officers  at  the  primary,  and  jour  inquiry  nax^ 
rows  down  to  the  question  of  whether  the  failure  of  the  election 
officials  idio  prepare  the  ballots  to  leave  a blank  space  for  writ- 
ing in  the  name  of  such  officers  (x>arty  oommitteecnen)  deprives 
the  voters  of  tl^eir  right  to  cast  their  ballot  for  their  e oice 
of  such  officer  * 

We  think  the  rales  t;  be  applied  in  co.jstruing  Section 
10278,  as  well  as  any  other  statute  relating  to  elections,  has 
been  announced  in  Uie  case  of  Nance  v.  iCearbey,  251  Mo.,  l.c. 
3^^33-4  in  tiie  following,  language! 

"Election  laws  must  be  libex*ally  construed 
in  aid  of  tlie  ri;ght  of  suffrage*  (State  ex 
rel.  V.  hough,  1^  !!o.  l.o*  651;  hale  v. 

Sti  son,  198  ho*  134*)  T^ie  whole  tenoenoy 
of  A.  erican  aut.aority  is  towanis  li  erality 
to  Ujo  end  of  auatalnin^r  the  honest  c oice 
of  electors*.  (Stkekpole  v.  Fallahan,  16 
:.k>nt*  40.)  Ihe  choice  of  electors  must  be 
Judicially  respected,  unless  tneir  voice  is 
inade  to  speak  u or  a result  radically 

vicious,  because  of  a disregard  of  nundatory 
statutory  saieguarda. 

"TJie  uppencost  question  in  apply ing  a statutory 
regulation  to  determine  the  legality  of  votes 
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oast  and  counted  la  wheti«r  or  not  tl^ie  stat- 
ute itself  rAkes  a specified  irregularity 
fatal*  If  so*  coxnrts  enforce  it  to  tie  let- 
ter* If  not*  courts  rill  not  be  astute  to 
make  it  fatal  by  Judicial  oonstruotion* 

(OusB  V*  Evans*  244  Lio*  l*c*  555 j Hehl  v* 

Guion*  155  Uo*  76*)  *Such  a construction* 

(says  this  co\irt*  spealclng  through  BA-HCLAY, 

J«*  in  Bowers  v*  ak>ilt]>*  111  Mo*  l*c*  55) 

*of  a law  as  would  permit  the  disfranohise- 
loont  of  large  oodles  of  voters*  because  of 
an  error  of  a single  official*  should  never 
be  adopted  where  the  language  in  question  is 
fairly  susceptible  of  any  other*  (Wells  v* 

Stanforth  (1885)*  16  Q*  B*  Div.  245*)*  Again 
(pp*  61-2)  I *Xf  ti  e law  itself  decides  a 
specified  ixnregulurity  to  be  fatal*  the  courts 
will  follow  that  cormand  irresx>ective  of  their 
views  of  the  ixnportance  of  the  requirement* 

(Ledbetter  v.  Hall  (1876)*  62  Mo*  422*)  In 
ttxe  absence  of  such  declaration*  the  JvKiieiary 
endeavor  as  best  they  may  to  discern  whether 
trie  deviation  fro;.:  the  prescribed  forma  of 
law  had  or  had  not  so  vital  an  influence  on 
tiie  proceedings  as  probably  prevented  a free 
and  full  expression  of  tlie  popular  will*  If 
it  had*  the  irregularity  is  held  to  vitiate 
tlie  entire  return;  ot..orwise  it  is  considered 
i'urjiterial*  * " 

The  same  principle  is  found  in  20  C*J*  152*  in  the  follow- 
ing language! 


"Since  electors  cannot  be  disfranchised  be- 
cause of  the  neglect  of  the  officers  charged 
with  the  duty  of  preparing  tl  e ballots*  tech- 
nical errors  on  the  part  of  an  officer  charged 
with  the  preparation  of  official  ballots  will 
not  destroy  the  efficacy  of  the  ballots  nor 
invalidate  the  election*  unless  the  statute 
expressly  rr^es  a specified  irregularity  fatal*" 

Iii  view  of  the  above  rules*  it  is  clear  that  to  say  that 
voters  could  not  exercise  t.'.e  rights  given  to  tl  em  by  Section 
10278  to  vote  for  party  coocxltteeirien  in  their  respective  election 
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districts  because  the  printed  ballots  did  not  have  a space 
left  on  them  for  that  particular  office,  would  ue  to  hold 
tluit  large  bodies  of  voters  would  be  disfi^anonlsed  because 
of  an  error  of  the  election  officials,  and  such  a holding 
is  not  warx*anted  by  tiie  law.  The  statute  in  question  gives 
the  voter  the  rlglit  to  write  In  on  his  callot  i Is  choice  for 
ooLVQltteeBnan  and  conniitteewoman  for  his  particular  election 
district*  It  would  seem,  therefore,  that  If  the  voter  writes 
In  his  OiiOlces  on  the  ballot  and  designates  for  what  office 
they  are  Ills  choices,  election  officials  would  be  obligated 
to  count  sudi  votes*  If  a libex*al  construction  Is  to  be  gi- 
ven this  statute,  whlcl  must  be  done  In  view  of  ty«  holding 
In  :<ance  v.  Kearbey,  supra,  then  It  follows  that  where  a voter 
clearly  expresses  his  Intention  by  writing  In  on  his  ballot 
tl^e  name  of  his  choices  for  COTsnltteeran  and  c atari ittewoman  of 
his  election  district,  such  vote  should  be  counted*  There 
could  be  no  question  In  such  case  about  the  Intention  of  the 
voter*  He  would  clearly  express  his  intention  by  actually 
writing  out  on  itls  ballot  ti,e  name  of  his  choice  and  the  of- 
fice for  which  he  is  making  his  choice*  It  would  seem  tiiat 
ruoh  an  action  by  the  voter  would  more  clearly  express  his 
intention  t:uin  filling  out  a blank  with  the  name  of  the  of- 
fice pri  ited  under  It*  Since  the  ultimate  puz*pose  of  all  elec- 
tions is  to  ascertain  the  choice  of  the  voters,  tiien  we  think 
tiiat  where  the  oliolce  is  expressed  as  clearly  as  it  would  be 
In  the  Instance  you  inquire  about,  the  votes  should  be  oouirted* 

As  to  the  other  lnqulx>y  about  the  rights  of  towns  whioi- 
are  Incorporated  but  arc  not  divided  Into  wards,  we  think  the 
statute  is  clear*  There  is  nothing  in  the  statute  which  says 
or  even  intlr^tes  that  a city  or  town  is  entitled  to  a commit- 
teeman and  coDuaitteewoman*  The  unit  which  ie  entitled  to  re- 
presentation on  the  county  committee  la  an  election  district 
which  is  defined  by  Section  102d4  to  be  a ward  of  an  incorpor- 
ated city  or  a townsliip  outside  of  such  city* 


coiicmsioN 


It  Is,  therefore,  the  opinion  of  this  office  that  If 
voters  write  In  on  tiielr  ballot  the  names  of  a man  and  a woman 
for  committeeman  and  comnltteewoman  and  designate  under  or  In 
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connection  ivltl  said  nanes  that  ti  ey  are  the  choice  of  such 
voter  for  ccxmittettr.an  and  coi  mitteewonan  of  the  ward  in  which 
such  voter  resides,  the  Judges  of  election  s ould  count  the 
votes  for  sucl^  officers  so  written  on  the  ballot  and  should 
certify  tie  results  of  such  a count;  and  if  a voter  lives  in  a 
ward  of  an  incorporated  city  and  no  blank  space  has  been  left 
on  the  ballot  . arked  for  coinmitteeDUin  and  cosnmitteewoiran  of 
the  ward  of  such  voter,  tlicn  tiie  voter  may  write  in  on  tie  bot- 
tom of  said  ballot  or  at  any  other  place  on  said  ballot  the 
names  of  a man  and  a woman  and  designate  under  or  near  ti.elr 
names  tiie  words  of  "oocamitteec.an,  «»ard  No*  . Independence," 

or  "cormmtteewoman,  Vltard  ik>«  . Independence, " or  other  words 
whiich  will  sliOW  for  what  o fice  tl^e  voter  is  making  tiis  selec- 
ti  n*  It  is  also  tne  opinion  of  ti'J.s  ol'f ice  that  incorporated 
towns  wi.ich  are  not  divided  into  wards  are  not  entitled  to  have 
a cammltteecian  and  conmltteewooian  elected  therefrom  to  serve 
upon  the  county  committee* 


Yours  very  truly 


H*  KAY 

Assistant  Attorney  deneral 


APPROVSDi 


J«  V.« 

(Acting)  Attorney  Jeneral 
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ELECTIONS  — Temporary  absence  with  continuous  Intention 
to  A’eturn  will'  not  deprive  persons  of  their  residence 
even  though  they  have  no  particular  spot  which  they 
call  "homo." 


September  16 , 1^38 


Honorable  John  H.  Hardin,  Chairman 
Board  of  Election  Commissioners 
Jackson  County 
Independence,  Missouri 


Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an  opinion, 
wherein  you  state  In  part  as  follows: 

"Will  you  kindly  give  our  Election  Board 
an  opinion  on  the  following  questions 
touching  our  Election  laws: 

"FIRST : A nan  and  wife  who  own  a 
home  In  a certain  precinct  are 
registered  as  voters  therefrom, 
but  leave  the  home  for  employment 
elsewhere.  They  continue  on  the 
registration  books  and  vote  by 
mall.  Later  the  home  Is  lost  by 
foreclosure  sale  so  that  they  have 
no  tangible  place  In  the  precinct 
as  a domicile  or  residence.  They 
still  Intend  and  desire  to  continue 
as  residents  of  the  precinct.  Are 
they  rightfully  on  the  registration 
books  or  should  the  names  be  stricken 
from  the  books?" 


Section  10178,  R.  S.  Mo.  1929  provides  the  quail 
flcatlons  of  voters  In  part  as  follows: 

"Every  male  citizen  of  the  United  States 
and  every  male  person  of  foreign  birth 
who  may  have  declared  his  Intention  to 
become  a citizen  of  the  United  States 
according  to  law,  not  less  than  one  year 
nor  more  than  five  years  before  he  offers 
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to  vote,  who  Is  over  the  age  of  twenty* 
one  years,  possessing  the  following 
qualifications,  shall  be  entitled  to 
vote  at  all  elections  by  the  people: 
First,  he  shall  have  resided  In  the 
state  one  year  li xiedlately  preceding 
the  election  at  which  he  offers  to  vote; 
second,  he  shall  have  resided  In  the 
county,  city  or  town  where  he  shall  of- 
fer to  vote  at  least  sixty  days  Im- 
mediately preceding  the  election;  and 
each  voter  shall  vote  only  In  the  town- 
shlp  In  which  he  resides,  or  If  In  a 
town  or  city,  then  In  the  election 

district  therein  ln~whlch  he  resides : 

* 


Section  18,  Laws  l^o.  1937,  p.  504,  relating  to 
registration  of  voters  In  all  cities  of  300,000  to  700,000 
Inhabitants,  which  includes  Kansas  City,  Missouri,  and  to 
which  we  assume  your  facts  refer,  declares  who  shall  be  en- 
titled to  vote  as  follows: 

"Who  shall  be  entitled  to  vote.— 

Every  citizen  of  the  United  States  who 
is  over  the  age  of  twenty-one  years, 
who  has  resided  In  the  state  one  year 
next  preceding  the  election  at  which 
he  offers  to  vote,  and  dtirlng  the 
last  sixty  days  of  the  time  shall  have 
resided  In  the  city  where  such  election 
Is  held,  who  has  not  been  convicted  of 
bribery,  perjury  or  other  Infamous 
crime,  or  of  a misdemeanor  connected 
with  exercise  of  the  right  of  suffrage, 
nor  while  kept  at  any  poorhouse  or 
other  asylum  at  public  expense  except 
soldiers  and  sailors  homes  or  hospitals, 
nor  while  confined  In  any  public  prison, 
shall  be  entitled  to  vote  at  such  elec- 
tion, for  all  officers,  state  or  municipal, 
made  elective  bv  the  people,  or  a t other 
elections  held  In  p\u?suance  of  the  laws 
of  the  state,  but  shall  not  vote  else- 
where than  In  the  precinct  where  his 
name  Is  reftTstered,  and  whereof  he~Ts 
registered  as  a resldentT* 
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20  C.  J. , Section  28,  page  71,  declares  the  fol- 
lowing riile  with  respect  to  change  of  residence  t 

*ln  order  to  work  a change  of  residence 
there  must  be  both  in  fact  and  inten- 
tion an  abandoxanent  of  the  former  resi- 
dence and  a new  domicile  acquired  by 
actual  residence,  coupled  with  an  in- 
tention to  make  it  a permanent  home. 

Thus  an  absence  for  months  or  even  years, 
if  all  the  while  the  party  intended  it 
as  a mere  temporary  arrangement,  to  be 
followed  by  a resu2iq)tion  of  his  former 
residence,  will  not  be  an  abandonment 
of  such  residence  or  deprive  him  of  his 
right  to  vote  thereat,  the  test  being 
the  presence  or  absence  of  the  animus 

revertendl.  " 


In  the  instant  case,  the  facts  reveal  that  there 
never  was  an  intention  on  the  part  of  the  husband  and  wife 
to  abandon  their  former  residence.  By  force  of  circumstances 
they  were  required  to  leave  their  home  in  search  of  work, 
and  subsequently  lost  their  property  by  foreclosure,  ^hey 
desire  to  continue  as  residents  and  vote  in  the  precinct  in 
which  they  were  registered.  Can  it  be  said  that  by  reason 
of  their  temporary  absence  and  the  fact  that  there  is  no 
particul'^r  spot  in  the  precinct  which  they  can  now  call  "home 
that  their  names  must  be  stricken  from  the  registration 
books? 


mS  have  made  an  extensive  seal  eh  of  the  authorities 
and  have  found  few  oases  in  point.  The  court,  in  the  case  of 
Ison  vs.  Watson,  183  S.  W.  (Ky. ) 468,  l.c.  469,  was  consider- 
ing an  election  contest,  and  made  the  following  statement 
with  respect  to  the  temporary  absence  of  voters: 

"While  there  is  evidence  to  the  effect 
that  both  James  Smith  and  Nathan  Osben 
were  absent  from  the  wubdi strict  for 
quite  a while,  it  appears  from  their  evidence 
and  the  evidence  of  other  witnesses  that 
they  always  claimed  their  homes  in  the 
subdistrict  in  question;  that  they  were 
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absent  for  temporary  purposes  only  and 
always  had  the  intention  of  returning 
to  the  subdistrict*  We  concltide  that 
they  had  the  right  to  vote,* 


The  case  of  In  re  Rooney,  159  N.  Y.  S*  132,  l.c* 
136,  dealt  with  a cemetery  caretaker  who,  although  he  owned 
the  premises  from  which  he  registered,  did  not  occupy  seme, 
but  rented  same  to  a tenant*  He  had  moved  with  his  family 
to  a house  furnished  by  the  cemetery  association,  and  the 
court.  In  holding  that  since  he  did  not  Intend  to  make  the 
cemetery  his  home,  his  former  domicile  continued  his  resi- 
dence, said: 

"So  far  as  John  Donohue  Is  concerned,  he 
appears  to  have  been  the  owner  of  the 
premises  from  which  he  registered,  al- 
thoxigh  they  were  occupied  at  the  time  by  a 
tenant*  He  formerly  resided  at  this 
place,  and  it  may  be  fairly  Inferred 
from  his  testimony  that  he  still  regarded 
the  premises  at  445  Sixth  avenue,  Water- 
vllet,  as  home*  He  says  that  he  had 
voted  from  these  premises  for  20  years 
or  more;  that  he  did  not  hardly  think 
It  was  right  to  vote  In  Colonle;  it  was 
too  far  from  home:  ♦It  was  more  to  home 
than  where  I waa*'  At  the  time  of  hla 
registration  he  was  the  caretaker  of  a 
cemetery  In  the  town  of  Colonle,  and  oc- 
cupied the  caretaker's  house  within  the 
cemetery  grounds*  It  may  be  assoomed 
that  he  did  not  Intend  to  make  the 
cemetery  hla  permanent  home;  that,  he  In- 
tended to  remain  there  only  so  long  as 
his  Job  as  caretaker  should  continue, 
for  upon  the  termination  of  that  emcloy- 
ment  the  cemetery  association  would  re- 
quire the  house  for  his  successor.  If 
this  was  the  situation,  and  nothing  dif- 
ferent appears  In  the  record,  then  he 
would  not  be  deemed  to  have  gained  a resi- 
dence In  the  cemetery  at  Colonle*  He  had 
a residence  In  Watervllet;  he  owned  the 
property  which  had  been  his  legal  residence. 
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andy  having  once  had  £ -residence,  he 
could  not  lose  It  until  he  had  gained 
a new  one,  for  a man  can  have  but  one  resi- 
dence in  the  sense  of  a domicile  (Cin- 
cinnati, Hamilton  3c  Dayton  H.  R«  Co*  v* 
Ives,  3 N*  Y.  Supp*  895;  Bell  v*  Pierce, 

51  N.  Y*  12,  17),  and  the  law  does  not 
recognize  the  possibility  of  a man  being 
without  a domicile*" 


In  the  case  of  Smith  vs*  Thomas,  52  Pac*  (Cal*) 
1079,  l*c*  1080,  the  court,  in  holding  that  a woodchopper 
who  had  no  home,  but  who  had  made  a parti otLLar  place  in  a 
ward  his  home  whenever  in  town  or  out  of  work,  and  who  never 
voted  in  any  other  place  for  eleven  years,  was  a legal  voter 
in  such  ward,  said: 

"The  remaining  error  clalt  ed  by  appellant 
is  in  the  finding'  'that  one  George 
Phoebus  voted  at  said  election  in  the 
Third  ward  precinct,  but  said  Phoebus 
was  a legal  voter  therein  at  said  time, 
and  voted  for  the  defendant  for  the  of- 
fice of  supervisor*'  The  only  testi- 
mony as  to  this  vote  was  given  by 
irhoebus  himself*  He  testified  in  part 
as  follows  X *1IVhenever  I came  into 
town,  I had  one  certain  place  to  go 
to*  I went  there  whether  I had  money 
or  not*  I made  that  my  home*  That 
was  the  Hoel  Place  I registered 
in  the  Third  ward*  I never  voted 
anywhere  else  than  in  Visalia  for  eleven 
years.  I never  voted  any  place  ex- 
cept in  the  Third  ward  ,ln  any  years* 

I have  been  a wood  chopper  for 
eleven  years*  When  I was  out  of  a 
job,  I cane  back  to  Visalia,  and  went 
to  Hoel's  to  live*  That  has  been  my 
practice  for  over  five  years*  ***  I 
took  contracts.  At  the  present  tine 
I am  cutting  by  ttie  cord*  I voted 

there  (in  the  Third  ward)  because  I 
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conalderod  I lived  there.  I Intended 
to  make  Noel's  my  home.  I have 

been  sick  at  Noel's  three,  different 
times.  ■ If  I got  sick  In  the  country, 

I was  always  taken  to  Noel's.  I con- 
sidered It  the  only  home  I had. ' We 
think  the  evidence  was  sufficient  to 
Justify  the  finding  of  the  court  as 
to  this  voter.  He  belongs  to  a class 
of  persons  whose  place  of  residence 
must  be  deemed  to  be  In  the  city,  town, 
or  village,  shore  they  choose  In  good 
faith  to  establish  It.  Because  this 
voter  has  not  a hc»ne,  such  as  wife  and 
children  can  give,  he  should  not  be 
deprived  of  rights  of  the  highest  value 
to  the  citizen.  The  judgment  Is  af- 
firmed." 


The  closest  case  In  point  that  we  have  been  able 
to  find  Is  Langhammer  vs.  Munter,  51  Atl;  (Kd.)  500,  l.c. 
501,  which  was  an  appeal  from  an  order  of  the  court  of  com- 
mon pleas  of  Baltimore,  dismissing  the  petition  of  appellant 
praying  that  the  names  of  James  Bosley  and  Charles  Williams 
be  stricken  from  the  registry  of  voters  of  the  fifth  pre- 
cinct of  the  first  ward  of  Baltimore  city.  The  testimony 
of  a witness  who  resided  at  the  place  Bosley  had  stated  as 
his  residence  In  the  ward  and  district,  was  that  neither  of 
the  alleged  voters  had  ever  lived  there,  but  that  he  knew 
then,  and  had  at  their  request  permitted  them  to  sleep  on 
various  occasions  In  the  kitchen.  The  court.  In  holding 
that  a voter  need  not  have  any  particular  spot  which  he 
calls  home,  provided  he  makes  his  residence  (In  the  sense  of 
having  no  other  home)  anywhere  or  In  however  many  places, 
for  the  required  tines,  within  the  limitations  of  the  state 
and  voting  district,  said} 

"That  section  prescribes,  as  the  quali- 
fication of  a voter,  that  he  slytll  be 
a resident  of  the  state  for  one  year, 
and  a resident  of ; the  district  six 
Boanths.  There  Is  no  reqijlrement  that 
the  proposed  voter  shall  have  some  par- 
ticular spot  which  he“calls  his  home, 
provided  he  makes  his  home  (In  the  sense 
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of  having  no  other  home)  anj^here,  or  in 
however  many  places,  for  the  required 
times,  within  the  limits  of  the  state 
and  the  voting  district,  ^roWbly,  it 
was  borne  in  mind  that  numbers  of  riti- 
sens,  through  misfortune  or  otherwise, 
were  without  dwelling  places,  but  there 
is  no  evidence  to  be  found  in  any  part 
of  the  constitution  that  these  were  to 
be  denied  the  privilege  of  the  elective 
franchise." 


From  the  foregoing,  we  may  conclude  that  temporary 
absence,  with  a continuous  intention  to  return,  will  not  de- 
prive persons  of  their  residence  tho\igh  it  extends  over  a 
period  of  tine,  and  this  is  true  even  thoxigh  they  have  no 
particular  spot  which  they  call  "homo"  when  they  return,  pro- 
vided they  make  their  residence  (in  the  sense  of  having  no 
other  home)  anywhere  or  in  however  many  places  witMn  the 
limits  of  the  state  and  voting  precincts  from  which  they 
registered  as  voters. 

Under  the  above  circumstances,  we  are  of  the  opinion 
that  the  names  are  rightfully  on  the  registration  books. 

Your  second  question  reads  as  follows:  . 

"If  a voter  is  challenged  as  to  party 
affiliation  in  a xrir/ary  Election  and 
makes  the  affidavit  required  by  law, 
should  such  afflaavit  be  written  or 
printed  and  signed  by  the  voter?  Also, 
can  such  affidavit  be  kept  and  produced 
by  the  judges  at  the  following  general  ejection 
and  the  elector  be  required  to  vote  in  ac- 
cordance with  his  affidavit  formerly  made?" 


In  answer  to  the  above  question,  we  are  enclosing 
copy  of  an  opinion  rendered  by  this  department  under  date  of 
Jtily  29,  1938  to  the  Honorable  Lloyd  C.  Stark,  Governor  of 
Missouri,  wherein  we  held  that  a verbal  oath  meets  the  full 
requirement  of  the  statute  when  a voter  is  challenged,  end 
that  there  is  no  provision  in  the  law  requiring  any  voter 
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to  sign  an  affidavit.  Any  attempt  by  the  judges  to  de- 
termine whether  an  elector  has  voted  in  accordance  with 
hi  a former  affidavit  wovild  of  course  violate  Article  VIII, 
Section  3 of  the  Mlssovirl  Constitution,  which  provides  for 
secrecy  of  the  ballots.  • 

Your  third  question  is  as  follows: 

"If  a voter  requests  the  judges  of 
election  to  assist  him  in  preparing 
his  ballot  because  he  is  not  sufficiently 
informed  or  Instructed  so  that  he  can 
properly  prepare  it  himself,  should  he 
be  required  to  declare  under  oath  that 
he  ’cannot  read  or  write,  or  that  by 
reason  of  physical  disability  he  is 
unable  to  mark  his  ballot*  (Sec.  10313, 

Rev.  St.  1929)?  " 


In  answer  to  your  third  question,  we  enclose  copies 
of  opinions  rendered  under  date  of  ^larch  15,  1936  and  March  19, 
1938,  to  the  Honorable  W.  IS.  Graves,  iTosecutlng  Attorney  of 
Jackson  County,  Kansas  City,  Klssotirl,  wherein  we  held  that 
the  oath  reqvilred  of  a voter  under  Section  10313,  R.  S.  Mo.  1929 
meant  an  oral  oath,  and  thet  the  voter  could  Inform  the  jiidges 
of  election  in  any  manner  he  chooses,  how  he  wants  his  ballot 
prepared. 


Respectfully  submitted 


MAX  KASS^RMAH 

Assistant  Attorney  General 


ArPROVED: 


J.  L.  TAYLOR 

(Acting)  Attorney  General 
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address  of  registered  voters  on  election  day  when 
such  voter  moves  to  another  address  In  same  precinct* 


November  3,  1938 


Jackson  County  Foard  cf 
Election  Commissioners 
Court  House 

Independence,  Missouri 


Gentlemen: 


We  have  received  your  latter  of  October  3,  1938,  re- 
questing an  opinion  from  this  Department,  which  letter  reads 
as  follows : 

"Please  give  us  your  opinion  as  to  whether 
Judges  of  Election  on  Election  day,  should 
erase  the  former  address  of  a voter  and 
insert  the  new  on  the  registration,  T^ere 
the  voter  has  changed  his  residence  within 
the  same  precinct  (See  third  Subdivision 
of  Sec.  10504  R.  S,  1929). 

"Some  workers  here  are'  insisting  that  xander 
the  latter  part  of  Section  10517  all  changes 
of  registration  shall  be  made  In  the  pre- 
sence of  the  Board  of  Election  Commissioners. 

We  think  »Such  changes  of  registration* 
mentioned  In  this  Section  do  not  Include 
change  of  address  wtthln  the  same  precinct." 

The  population  of  Jackson  County  as  shown  by  the  last 
decennial  census  Is  470,454.  Therefore,  registrations  and 
electl  ms  In  said  county  are  governed  by  the  provisions  of 
Article  X\r^  Chapter  61,  R.  S.  Missouri  1929. 

Section  !10504  contained  In  said  article,  provides  In 
part  as  follows: 
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’’Third I Lach  voter  shall  vote  only  In 
the  preolnot  In  which  he  or  she  resides 
and  Is  registered,  but  If  a change  of 
residence  is  made  In  the  same  precinct 
such  voter,  at  the  time  of  voting  shall 
designate  such  chsinge  and  be  allowed  to 
vote.  If  said  judges  az*e  satisfied  that 
such  voter  has  not  moved  out  of  the 
precinct  and  shall  request  the  judges 
and  clerks  at  the  time  heor  she  offers 
to  vote  to  erase  the  former  address  and 
Insert  the  new,  and.  If  required  by  said 
Judges,  shall  make  oath  that  such  change 
of  residence  has  been  made  In  good  faith:" 

This  section  Is  applicable  when  the  voter  moves  to  another 
address- In  the  same  precinct  in  which  such  voter  Is  properly 
registered*  The  judges  of  election  are  by  this  statute  specifically 
authorized  to  cha^e  the  address  on  the  registration  books  when 
such  voter  presents  himself  for  the  purpose  of  voting  on  election 
day* 


Section  10517  which  you  mention  In  your  letter,  and  which 
Is  also  contained  In  article  XV,  is  not  In  conflict  with 
Section  10504.  Section  10517  reads  us  follows: 


"If,  on  any  one  of  the  days  of  regis- 
tration, any  registered  voter  who  has 
moved  In  the  same  precinct  appears  to 
have  his  residence  number  or  postoffloe 
address  corrected,  the  judges  shall  make 
the  corz^ction  by  drawing  a line  through 
the  old  address  and  writing  the  new 
address  In  the  space  provided  for  that 
purpose.  If  any  voter  who  has  regis- 
tered in  one  precinct  shall  remove  to 
another  at  any  time  befoire  Wednesday 
next  preceding  the  election  at  vdxlch  he 
or  she  desires  to  vote  or  if  such  voter 
shall  appear  before  the  board  of  election 
commissioners  or  the  clerk  thereof  at  any 
time  before  said  Wednesday  and  declare 
his  or  her  Intention  to  move  and  be 
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damiclled  In  another  precinct  on  elec- 
tion day  and  shall  request  a change  of 
registration  and  a certificate  thereof^ 
it  shall  be  the  duty  of  the  board  of 
election  commissioners  to  allow  such 
change  of  registration  to  be  made  by 
Imvlng  the  woter  enter  his  or  her  name 
on  the  registry  of  the  p2*eolnot  to  which 
such  change  Is  made  or  Is  to  be  made  and 
to  erase  the  name  from  the  registry  In 
the  precinct  from  which  such  voter 
removes  by  drawing  a red  line  through  the 
name  and  noting  In  some  appropriate  way 
that  the  change  has  been  granted  and 
certificate  Issued.  The  board  of  election 
commissioners  shall  thereupon  Issue  to 
such  voter  a certificate  In  appropriate 
terms  allowing  such  change  giving  the 
number  of  precinct  from  which  the  voter 
removes  and  the  number  of  the  precinct 
to  which  removal  Is  made  and  when  such 
voter  offers  to  vote  In  the  precinct  to 
which  he  or  she  shall  remove  ne  or  she 
shall  present  such  certificate  of  removal 
to  the  judges  If  by  them  required  before 
being  allowed  to  vote.  All  such  changes 
of  registration  so  made  after  the  close 
of  the  regular  registration  shall  be  made 
In  the  presence  of  the  board  of  election 
commissioners  or  a majority  of  them  and 
attested  at  the  end  thereof  by  such  board 
of  election  c ommlssioners  before  the 
registration  books  are  delivered  to  the 
election  Judges  In  same  manner  as  attesta- 
tion Is  requl3?ed  of  the  Judges  by  section 
10516.  After  such  change  Is  made  such 
voter  shall  cease  to  be  a reglstex*ed 
voter  of  the  precinct  In  which  he  or  she 
shall  have  first  reglste]*ed  and  shall  become 
a registered  voter  entitled  to  vote  In  the 
precinct  to  which  removal  Is  made." 
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The  first  sentence  of  the  above  statute  deals  with 
the  change  of  address  of  any  registered  voter  within  the  same 
precinct.  It  says  that  if  a reglstez^d  voter  appears  on  any 
one  of  the  days  of  registration  to  have  his  residence  number 
or  postoffice  address  corrected,  the  Judges  shall  make  the 
correction  "by  drawing  a line  through  the  old  address  and 
writing  the  new  address  in  the  space  provided  for  that 
purpose."  In  other  words,  the  registered  voter  may  follow 
this  procedure  in  changing  hla  address  in  the  same  precinct, 
if  he  so  desires,  and  in  that  event  the  Judges  are  required 
to  make  the  changes.  This  part  of  the  section  applies  in 
such  a situation  "if,  on  any  one  of  the  days  of  registration" 
such  registered  voter  shall  present  himself  for  that  purpose. 

Section  10517  then  proceeds  to  outline  the  procedure 
in  the  event  such  registered  voter  uoves  from  the  precinct 
in  whlrh  he  is  registered  to  an  entirely  different  precinct. 

The  statute  then  provides  that  all  "such  clmnges"  of  registration 
80  made  after  the  close  of  the  regular  registrations  sliall  be 
made  in  the  presence  of  the  Board  of  lection  Commlsslonera , 
or  a majority  of  them,  and  attested  b>  the  Board  before  the 
registration  books  are  delivered  to  the  election  judges.  The 
next  and  last  sentence  in  the' statute  then  provides  that  after 
"such  change"  is  made  such  voter  shall  cease  to  be  a registered 
voter  of  the  precinct  in  which  he  or  stie  sliall  have  first 
registered  and  shall  become  a regl stored- voter  entitled  to 
vote  in  the  precinct  to  which  removal  is  made.  The  way  the 
legislature  used  the  terms  "such  changes"  and  "such  change" 
it  is  quite  apparent  that  it  was  referring  only  to  changes  of 
address  from  one  precinct  to  another.  If  this  la  not  the 
proper  construction  why  should  the  last  sentence  of  the  statute 
recite  that  after  "such  change"  the  voter  would  be  a registered 
voter  only  In  the  precinct  "to  which  removal  is  made". 

The  voter  who  merely  moves  to  another  address  in  the 
same  precinct  does  not  cease  to  be  a registered  voter  in  the 
precinct  in  which  he  first  registered  and  he  does  not  thereby 
become  a registered  voter  in  another  precinct.  Tlae  term  "auch 
change"  as  used  and  Intended  in  the  statute  does  not  in  our 
opinion  refer  to  a change  of  address  in  the  same  precinct. 
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The  effect  then  of  Section  10517  le  that  If  a regis- 
tered voter  shall  move  Into  a new  and  different  precinct  after 
the  close  of  the  regular  registration  only  the  Board  of 
Election  Commissioners,  or  a majority  of  them,  can  effect 
such  change.  This  for  the  reason  that  the  election  judges 
on  election  day  cannot  add  new  names  to  the  registration 
lists.  The  election  judges  are  specifically  aut  horized  by 
Section  10504  to  "erase  the  former  address  and  Insert  the 
now"  In  the  a me  precinct  on  election  day.  The  Judges  are 
not,  however,  thereby  adding  a new  name  to  the  registration 
list  In  the  precinct  or  changing  said  list  In  any  way,  except 
the  address  of  the  particular  voter,  since  such  voter  Is 
already  properly  registered  as  a voter  In  the  precinct  and 
his  name  Is  on  the  list  given  the  judges  by  the  election 
cooml ssloners. 


C0NCLU5I0K 


The  judges  of  election  In  any  precinct  In  counties 
containing  150,000  or  more  inhabitants  and  governed  by  Article 
XV  of  Chapter  61,  R.3.  Missouri  1929,  are  authorized  to 
permit  any  registered  voter  who  has  chauc^ed  his  residence 
to  another  residence  In  the  same  precinct  to  vote,  and  such 
judges  are  also  authorized  to  erase  the  former  address  and 
Insert  the  new.  Section  10504  R.S.  lilssourl  1929,  provides 
for  this  procedure  If  the  judges  are  satisfied  that  such 
voter  has  not  moved  out  of  the  precinct.  It  Is  not  necessary 
for  a registered  voter  to  appear  before  the  Board  of  Election 
Com  .Iss loners  In  order  to  acconqjllsh  a change  In  address  In 
the  same  precinct. 


Respectfully  submitted. 


APHlOVEDt 

J.  F.  ALLEBACH 
assistant  Attorney  General 


J.  W.  BUFFINGTON 

(Acting)'  Attorney  General 
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) 


l!r,  Fr«d  W.  Harvey 
Clerk  of  the  Circuit  Court 
IQiox  Covinty 
Edina,  Ulaaourl 

Dear  Sin 

Thla  la  In  reply  to  youra  of  recent  date  wherein 
you  requeat  an  official  opinion  baaed  upon  the  following 
letters 

"Kay  I have  your  opinion  aa  to  pay 
coBBoenclng  Jan*  1939  for  circuit 
clelrk  and  ex-offlclo  recorder  In 
oountlea  having  a population  of 
over  7500  and  leaa  than  10,000* 

Alao  as  to  Clerk  of  Juvenile  Covirt 
In  Bazae.* 

The  aalarlea  of  clerka  of  circuit  courta  and  ez- 
offlclo  recorder  of  deeda  are  fixed  by  Section  11786, 
Lawa  of  Mlaaourl,  1937,  page  446,  which  la  aa  followas 

"The  Clerka  of  the  Circuit  Courta 
of  thla  State  ahall  receive  for 
their  aervlcea  annually  the  follow- 
Ing  aumt  In  oountlea  having  a popu- 
lation of  leaa  than  a even  thoviaand 
five  hundred  peraona,  the  avoa  of 
twelve  hundred  (^1200)  dollara;  In 
countlea  having  a population  of 
aeven  thousand  five  hundred  peraona 
and  lesa  than  ten  thouaand  peraona, 
the  Bum  of  fifteen  huxidred  (^1500) 
dollara;  In  countlea  having  a jzopu- 
latlon  of  ten  thouaand  peraona  and 
leaa  than  fifteen  thouaand  peraona. 


Salaries  of  clerka  of  circuit  courta 
and  ex-offlclo  recorder  of  deeda  In 
certain  counties. 
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the  avm  of  seventeen  h\uidred  (^1700) 
dollars!  in  coiuities  having  a popu- 
lation of  fifteen  thousand  persons  and 
less  than  seventeen  thousand  five 
himdred  persons,  the  sum  of  nineteen 
hundred  ($1900)  dollars!  in  counties 
having  a population  of  seventeen  thou- 
sand five  hundred  x>ersons  and  less  than 
twenty  thousand  persons,  the  stun  of 
twenty-one  hundred  (v2100)  dollars! 
in  counties  having  a population  of 
twenty  thousand  persons  and  less  than 
twenty-five  thousand  persons,  the  s\im 
of  twenty- three  hundred  ($2300)  dollars! 
in  ooiinties  having  a population  of 
twenty-five  thousand  persons  and  less 
than  fifty  thousand  persons,  the  siirn  of 
twenty-five  hundred  ^2500)  dollars! 
in  counties  having  a population  of  fifty 
thousand  persona  and  le^s  than  seventy- 
five  thousand  i)ersonB,  the  sum  of  thirty- 
six  hundred  ($3600)  dollars!  in  coimties 
having  a population  of  seventy-five  thou- 
sand persons  and  less  than  one  hundred 
fifty  thousand  persons,  the  sum  of  four 
thousand  ($40o0)  dollars!  in  counties 
having  a population  of  one  hundred  fifty 
thousand  persons  and  less  than  four  hun- 
dred thousand  persons,  the  stim  of  five 
thousand  ($5000)  dollars!  Provided,  that 
in  any  county  wherein  the  Clerk  of  the 
Circuit  Court  is  ex-officio  Recorder  of 
Deeds,  said  offices  shall  be  considered 
as  one  for  the  purpose  of  this  Sections 
Provided,  it  shall  be  the  duty  of  the 
Circuit  Clerk,  who  is  ex-officio  Recorder 
of  Deeds,  to  charge  and  collect  for  the 
county  in  all  cases  every  fee  acczniing 
to  his  office  as  such  Recorder  of  Deeds 
and  to  which  he  may  be  entitled  under 
the  provisions  of  Section  11804  or  any 
other  statute,  su<h  Clerk  and  ex-officio 
Recorder  shall,  at  the  end  of  each  month, 
file  with  the  County  Clerk  a report  of 
all  fees  charged  and  accruing  to  his 
office  during  such  month,  together  with 
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the  names  of  persona  paying  such 
fees.  It  shall  be  the  duty  of 
such  Circuit  Clerk  and  ex-offlclo 
Recorder  of  Deeds,  upon  the  filing 
of  said  report,  to  forthwltiti  pay 
over  to  the  Coimty  Treasurer,  all 
moneys  collected  by  him  during  the 
month  and  required  to  be  shown  In 
such  monthly  report  as  hex^lnabove 
provided,  taking  duplicate  receipt 
therefor,  one  of  which  siiall  be 
filed  with  the  County  Clerk,  and 
every  such  Circuit  Clerk  and  ex- 
off  1 do  Recorder  of  Deeds  shall  be 
liable  on  his  official  bond  for  all 
fees  collected  and  not  accounted 
for  by  him,  and  paid  Into  the  County 
treaauxT’  as  herein  provided!  Provided, 
fur  thy,  that  the  Clerks  of  the  dlr- 
cult  dourta  shall  be  allowed  to  retain 
In  addition  to  the  suras  allowed  in 
this  Section,  all  fees  earned  by  him 
In  OGses  of  change  of  venue  fz>on  other 
oountleai  Prnvl^ed,  further,  that  until 
the  expiration  of'  their  present  term 
of  office,  the  persona  holding  the 
office  of  Circuit  Clerk  shall  be  paid 
the  maximum  amount  as  now  provided  by 
law.  In  the  manner  provided  by  this  Act.” 

You  will  note  that  this  section  places  tlrxe  counties 
of  seventy  five  hundred  (7500)  to  ten  thousand  (10,000)  In 
the  bracket  in  which  the  circuit  clerk  receives  fifteen 
hundred  dollars  ($1600)  per  annum.  This  section  also  pro- 
vides that  In  case  the  circuit  clerk  Is  ex-offlclo  recoi‘der 
of  deeds  that  sudi  offices  are  considered  as  one  for  the 
purpose  of  determining  the  salary  of  the  circuit  clerk. 

You  will  also  note  that  this  section  requires  the  circuit 
clerk  and  reooi'der  to  report  all  fees  and  turn  them  Into 
the  county  treasury,  that  Is,  the  fees  idiloh  are  charged 
and  accrued  to  his  office.  This  section  also  authorizes 
the  circuit  clerk  to  retain  the  fees  earned  by  him  In 
cases  of  (daange  of  venue  from  other  counties.  This  amoxmt 
Is  In  addition  to  the  fifteen  hundred  ($L500)  dollar  salary 
that  you  shall  receive. 
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In  addition  to  the  salary  provided  in  Section 
11786,  supra,  the  lawmakers  in  1937  provided  for  circuit 
clerks  to  get  additional  condensation  for  their  service 
as  clerks  of  the  Juvenile  courts.  This  is  provided  by 
Section  11814a,  Laws  of  Missoxiri,  1937.  page  447*  By 
this  section  you  will  note  that  a county  having  a popu- 
lation of  seventv  five  himdred  (7500)  a^  leas  than  ten 
thousand  (10,000)  that  the  clerk  shall  receive  two  hun- 
dred ($200)  dollars  per  annum  for  his  services  as  clerk 
of  the  Juvenile  court.  This  section  also  provides  that 
the  salary  for  services  as  clerk  of  the  Juvenile  court 
shall  be  in  addition  to  the  salary  allowed  by  law  for 
his  service  as  cireult  clerk,  that  is,  in  addition  to 
the  fifteen  hundred  ($1500)  dollars  per  anniun  allowed  by 
Section  11786,  sux>ra. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  in  counties  having  a population  of  over  seventy  five 
hundred  (7500)  and  less  than  ten  thousand  (10,000),  that 
the  clerk  of  the  circuit  court  shall  z^ceive  a salary  of 
fifteen  hundre^d  ($1500)  dollars  per  annum  and  two  htuzdred 
($200)  dollars  per  annum  as  salary  of  the  clerk  of  the 
Juvenile  court,  and  in  addition  thereto  whatever  fees  he 
may  collect  in  cases  of  change  of  venue  from  other 
counties  to  the  court  in  vhich  he  is  clerk, 

Kespectfully  submitted 


TYliE  W,  BUKTON 

Assistant  Attorney  Oeneral 

APPROVED: 


•J,"g7TAYCon 

(Acting)  Attorney  General 


TWR:DA 


SOCIAL  SECURITY  ACT:  Interpretation  of  money  payment  in 

the  Federal  SocialSecurity  iaw.  Title 
1,  Section  6 


January  21,  1938. 


> 


Honorable  George  I.  Haworth, 
Administrator, 

Social  Security  Commission, 
Jefferson  City,  Missouri, 


Dear  Sir: 


✓ 


> 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  from  this  department  under  date  of  January  6 
1938,  which  reads  as  follows: 

"Under  the  Federal  social  Security  Law 
(Public  #271>74th  Congress,  Title  1, 

Sec.  6)  it  is  provided  that  *old  age 
assistance  means  money  payments  to  aged 
individuals. * 

"We  would  appreciate  receiving  an  opinion 
from  you  as  to  when  a money  payment  is 
made,  in  other  words,  does  the  mailing 
of  a check  to  a recipient  constitute 
money  payment,  or  is  it  necessary  for  the 
recipient  to  receive,  indorse  and  cash 
such  check  before  it  can  be  construed  as 
money  payment? 

"The  above  question  has  arisen  in  connec- 
tion with  the  cashing  of  assistance  checks 
of  deceased  recipient's  by  their  legal 
representative.  We  are  advised  that 
Federal  participation  in  payment  to  legal 
representatives  will  be  allowed  on  the 
basis  of  the  date  that  the  money  payment 
was  made." 
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Honorable  Creorge 


I 


• Haworth 


It  Is  settled  law  in  this  state  that  in  the  absence 
of  an  agreement  to  accept  a check  in  payment  of  a debt  or 
obligation,  a check  is  not  considered  payment  until  said  check 
is  paid. 

48  C.  J.,  Sec.  50,  page  617,  in  part,  reads  as 

follows : 

"The  delirery  to,  or  acceptance  by, 
the  creditor  of  his  debtor's  check, 
although  for  convenience  often  treated 
as  the  passage  of  money,  is  not  payment, 
even  though  the  check  is  certified  be- 
fore delivery,  in  the  absence  of  any 
agreement  or  consent  to  receive  it  as 
payment,  or  any  laches  or  want  of 
diligence  on  the  part  of  the  creditor, 
or  the  negotiation  of  the  check  by  him." 

There  are  numerous  cases  supporting  this  principle  of 

law. 


In  Groomer  v.  Mcillllan,  143  Ido.  App.  612,  615,  the 
court  said: 


"In  our  opinion  this  evidence  did  not  show 
a payment.  The  law  is  that  the  payment, 
to  be  effective  in  avoidance  of  the  Statute 
of  Frauds,  must  be  an  absolute  payment. 

But  it  need  not  be  in  money.  The  buyer's 
check  for  the  money  will  suffice  ^ is 
received  by  the  seller  and  agreed  that 
is  an  absolute  payment ; and  this  must  be 
Nearly  establisiied.  For  'Nothing  is 
better  settled  tiian  that  a check  is  not 
payment,  but  is  only  so  when  the  cash  is 
received  on  it.  There  is  no  presumption  that 
a creditor  takes  a check  in  payment  arising 
from  the  mere  fact  that  he  accepts  it  from 
his  debtor.  The  presumption  is  Just  the 
contrary.'” 

In  Words  and  Phrases  we  find  only  one  decision  defining 
"money  payment."  That  is  Wing  v.  Credit  Guide  Co.,  164  M.  W.  627, 
181  Iowa,  370,  Yvherein  the  court  sedd: 
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"This  Is  not  a case  coining  under  the 
ban  of  the  statute  which  prohibits  the 
issue  of  stock  for  other  than  a money 
payment  of  the  subscription,  except  upon 
permission  given  by  the  state  executive 
council.  The  money  had  been  paid  to  or 
for  the  corporation,  though  the  stock 
had  not  yet  been  formally  issued,  and 
there  is  nothing  in  the  language  or  in- 
tendment of  the  statute  which  forbids 
recognition  by  the  coxrporation  of  pay- 
ments and  expenditures  so  made  in  its 
behalf,  or  the  issuance  of  its  stock  to 
the  amount  thereof." 


There  are  several  principles  of  law  relative  to  the 
question  found  in  Corpus  Juris.  In  48  C.  J.,  Sec.  218,  p.  703, 
we  find  the  following: 

"Ordinarily  the  delivery  of  the  check 
of  the  debtor  or  of  a third  person  will 
not  be  presumed  to  have  been  accepted 
as  absolute  payment  of  the  debt,  but 
the  presumption  is  that  it  was  accepted 
merely  as  conditional  payment  or  as 
collateral  security,  so  that  the  debt 
is  not  discharged  until  the  check  is 
paid  to  the  creditor  or  some  person 
authorized  by  hlrr  to  receive  payment." 

In  48  C.  J.,  Sec.  38,  page  793,  we  find  the  following; 

"The  receipt  of  a check- by  a pensioner 
which  he  has  only  indorsed,  but  which 
has  not  bean  transferred  by  him  in  his 
lifetime,  is  not  a payment,  but  is  only 
one  step  in  the  process  of  payment." 

In  First  Nat.  Bank  of  Belle  Plaine  v.  NcConnell.  103 
hlM.  340,  114  N.  W.  1129,  14  L.  K.  A.  616,  1.  c.  619,  the  court 
said; 

"It  is  well  settled  that  the  giving  of 
a check  by  a debtor  for  the  amount  of  his 
indebtedness  to  the  payee  is  not,  in  the 
absence  of  express  or  implied  agreement 
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to  that  effect,  a discharge  or  pay- 
ment of  the  debt.  The  presumption, 
in  the  absence  of  eTidenoe  to  the  contrary, 
is  that  the  check  was  accepted  conditionally, 
and  the  debt  is  not  discharged  until  the 
check  is  paid." 

Likewise,  in  Tanner  v.  Turner,  64  Iowa  690,  691, 

21  N.  W.  140,  the  court  said: 

" * * * the  issuance  of  the  check  was 
eridenoe  that  the  claim  was  settled. 

By  the  issuance  the  process  of  payment 
was  initiated,  but  not  oonsumi^ated.  The 
check  was  designed  to  be  negotiated  to 
banks  or  others  who  would  cash  the  same. 

The  claim  was  so  far  settled  that  a 
transfer  of  the  check  could  not  be  deemed 
prohibited  by  the  statute." 

In  Yol.  19  of  Opinions  of  Attorneys  General  of  the 
United  States,  page  1,  1.  c.  2,  3 and  4,  it  was  held- that 
receipt  by  a pensioner  of  a check  for  th»  amount  due  him  on 
his  pension,  which  was  Indorsed  but  not  transferred  by  him  in 
his  life-time,  is  not  payment.  The  opinion,  in  part,  reads 
as  follows: 


"The  question  is  thus  reduced  to,  what 
is  a payment  to  a pensioner  in  his  life- 
time? In  the  absence  of  special  contract 
the  x>resumption  is  that  the  payment  of  an 
obligation  shall  be  made  in  money.  This 
presumption  applies  to  a pensioner  as  vrell 
as  to  any  one  else.  Till  ha  gets  his  money 
or  that  which  in  law  is  its  equiralent,  he 
is  not  paid  nor  is  the  GoTemment  dis- 
charged. If  he  recelTes  a check  but  neyer 
transfers  it  nor  gets  the  check  cashed  he 
has  not  recelTed  his  money;  for  a 'banker's 
check  is  not  money*  (Chitty  on  Bills,  399). 
If  he  recelTes  a check  and  payment  is  re- 
fused he  has  no  right  of  action  against  the 
bank.  'The  holder  of  a bank  check  can  not 
sue  the  bank  for  refusing  payment  in  the 
absence  of  proof  that  it  was  accepted  by 
the  bank  or  charged  against  the  drawer.' 
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'*The  fact  that  the  cheolc  was  properly 
drawn  on  a national  bank  (a  public 
depository)  by  an  officer  of  the  GoTern- 
Bent  in  payment  of  a public  creditor  does 
not  alter  this  general  rule,  (Hank  of 
Hepublic  ▼.  1‘lllard,  10  ’Jail,  152).  ’The 
payee  of  a check  before  it  is  accepted  by 
the  drawee  can  not  maintain  an  action 
upon  it  against  the  letter,  as  there  is 
no  privity  of  contract  between  them. * 

3o  held,  where  a check  of  the  Treasurer 
of  the  United  States  upon  a national  bank 
duly  designated  as  a depository  of  the 
public  money,  having  been  paid  upon  an 
unauthorized  indorsement  of  the  name  of  the 
payee,  suit  to  recover  the  amount  of  the 
check  was  brought  by  its  true  owner  agaijuit 
the  bank  (First  National  Bank  v.  v^tman, 

94  U.  S. , 345).  A check,  then,  until 
prfsented,  accepted,  or  marked  good  by 
the  drawee,  is  only  a personal  obligation 
of  the  drawer.  *VAisn  the  United  States 
by  its  unauthorized  officer  become  a party 
to  negotiable  paper  they  have  all  the 
rights  and  incur  all  the  responsibility 
of  individuals  who  are  parties  to  such 
instrxoients.  'tfe  know  of  no  difference 
except  that  the  United  States  can  not  be 
sued.*  (United  States  v.  Bank  of  iietropolis 
15  Peters,  392;  and  United  States  v.  State 
Bank,  96  U.  S.,  30.) 

"The  ui^ited  States,  then,  stands  upon  the 
same  plane  as  others  who  issue  negotiable 
paper,  except  that  the  United  States  can  not 
be  sued.  The  general  rule  is,  if  a debtor 
give  his  creditor  his  own  promissory  note 
or  obligation  of  no  higher  order  than  the 
original  debt,  the  debt  is  not  thereby  paid 
nor  the  debtor  discharged  (Peter  v.  Beverly, 
10  Peters,  567;  James  v.  Hackly,  16  Johns, 
277).  It  is  stated  by  Kent,  Chief  •-Justice, 
in  the  People  v.  Howell  (4  Johns,  304), 
'unless  a check  is  paid  it  is  no  payment.* 
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**111  the  case  of  Burnet  Smith  (10 
Foster,  264),  it  is  ruled:  'Until  cashed, 
it  (a  cheoh)  is  no  payment  of  a pre- 
existing debt  any  more  than  a promissory 
note  is  payment  of  such  debt  without  an 
agreement  to  receire  it  as  sueh*  * 

♦ ♦ ♦ * ♦ 

"It  is  therefore  concluded  that  the 
receipt  of  a check  by  a pensioner,  which 
he  has  only  indorsed  but  v/hich  has  not 
been  transferred  by  him  in  his  life-time, 
is  not  a payment  but  is  only  one  step  in 
the  process  of  payment." 


In  Tiew  of  the  abore  axid  foregoing,  it  is  the  opinion 
of  this  department  that  the  words  "money  payment"  as  used  in 
the  Federal  Social  Security  Law  (Public  ;f271-74th  Congress, 
Title  1,  Sec.  6),  proTidlng  Federal  participation* should  not 
be  construed  to  mean  the  mailing  of  the  State  check  to  the 
pensioner  or  the  receipt  of  said  cheek  by  the  pensioner,  but 
the  payment  of  said  cheek. 


Tours  Tsry  truly. 


iOJBRKT  R.  HAiaiFTT,  Jr., 
Assistant  Attorney  General. 


' APPHUViiD; 


(Acting)  Attorney  General. 


PENSIONS 


Social  Security  Commission  may  someone 

to  preside  at  hearings, 
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lAr.  George  1.  liawortli. 

State  Administrator, 

State  Social  Security  Conmlsslon, 

Jefferson  City,  Missouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  under  date  of  January  28th,  idilch  reads  as  follows: 

"Under  Section  16,  C.S.S.B.  125,  It  la 
provided  that  aggrieved  applicants  may 
appeal  to  the  State  C mmisslon  In  the 
manner  and  form  prescribed  by  the  State 
Conralsslon  for  a fair  hearing.  It  la 
further  provided  that  the  State  Coanls- 
slon  shall,  upon  receipt  of  such  appeal, 
give  the  applicant  reasonable  notice  of 
and  opportunity  for  a fair  hearing, 

^e  State  Commission  Is  directed  to 
determine  all  questions  presented  by 
the  appeal. 

Section  4,  un  or  ’Powers  and  Duties  of 
ti)e  Commission’,  it  Is  provided  that 
the  State  Cbns'dsslon  shall  have  power 
"to  administer  oaths.  Issue  subpoenas 
for  witnesses,  examine  such  witnesses 
under  oath  and  to  make  and  keep  a record 
of  same." 

QUESTION:  Can  a:  examiner  be 

authorized  by  the  Commission 
to  hold  such  hearings  and  trans- 
mit transcripts  of  all  evidence 
adduced  at  such  hearings  to  the 

Commission  for  their  determination 
of  all  questions  presented  at  tlie 
hearing?" 


FILED 


I4r.  George  I*  Haworth 
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Section  15,  C.S.S.B.  No.  125,  page  475,  Laws  of 
I'^S?,  provided  the  administrator  or  somenne  desl^ated 
by  him  shall  decide  whetiier  an  applicant  Is  eligible  for 
benefits  and  to  also  detenoine  the  amount  said  applicant 
Is  entitled  to  receive. 

"Whenever  the  county  oCflce  receives 
an  application  for  benefits  an  investi- 
gation and  record  shall  be  promptly  made 
of  the  circumstances  of  the  applicant 
by  the  county  office  In  order  to  ascertain 
the  facts  supporting  tlie  application. 

Upon  the  ccmqpletlon  of  su<^  Investigation 
the  State  Administrator,  or  some  one 
designated  by  him,  shall  decide  whetlier 
• the  applicant  Is  eligible  for  benefits 
and  if  entitled  to  benefits  determine 
the  amoimt  thereof  and  the  date  on  idilch 
such  benefits  shall  begin.  The  Secretary 
of  the  County  Commission  shall  notify  the 
applicant  of  the  decision." 

Section  16,  of  C.S.S.B.  No.  125,  page  475,  Lews  of 
1937,  provides  for  an  appeal  from  the  decision  of  the  State 
Administrator  or  someone  designated  by  him  to  tlie  State 
Social  Security  Conmiisslon  end  said  section  reads  as  follows: 

"If  an  application  Is  not  acted  upon  with- 
in a reasonable  time  after  the  filing  of 
the  application,  or  Is  denied  in  whole  or 
in  part,  or  if  any  benefits  ar;-  cancelled 
or  modlHcd  under  the  provisions  of  this 
Act,  the  applicant  for  pensions  or  old  age 
assistance,  or  aid  to  dependent  children, 
may  appeal  to  the  State  Conmilsslon  in  the 
riianner  and  form  prescribed  by  .the  Sta  ..e 
Commission.  The  State  Commission  shall 
upon  receipt  of  such  appeal  give  the 
applicant  reasonable  notice  of  and  oppor- 
t\mlty  for  a fair  hearing.  The  State 
Coninisslon  shall  determine  all  questions 
presented  by  the  appeal.  Any  applicant 
fiigorleved  by  the  action  of  the  Stale 
Coiisnlsslon  in  the  denial  of  benefits  In 
parsing  upon  the  appeal  tr  the  Stale  Com- 
mission may  appeal  to  the  clx^mit  court 
of  Ms  or  her  judicial  circuit  within 
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ninety  days  from  the  decision  appealed 
from,  by  giving  the  State  Commission 
notice  of  such  appeal*  Such  appeal 
shall  be  tried  in  the  circuit  coui  t 
de  novo  on  the  sole  question  of  whether 
. the  applicant  is  entitled  to  benefits 
and  not  as  to  the  amotint  thei-eof,  and 
the  circuit  clerk  shall  notify  the 
State  Commission  of  such  decision*  If 
the  Judgment  he  in  favor  of  the  appll- 
Cpnt,  a certified  copy  of  same  shall 
be  mailed  to  the  State  Commission. 

Appeals  may  be  had  from  the  circuit 
court  as  in  civil  cases." 

The  above  section  clearly  states  the  procedure  in  case 
said  applicant  decides  to  appeal  from  the  decision  of  the 
Administrator  or  someone  designated  by  him* 

Section  16,  supra,  further  requires  the  State  Commission 
to  give  the  applicant  reasonable  notice  of  and  opportxmlty 
for  a fair  hearing*  A fair  hearing  has  been  defined  by  the 
courts  as  an  opportunity  to  be  present  and  present  testimony 
In  support  of  his  cause  and  to  meet  testimony  presented  against 
him. 


Volume  29,  C*J*,  page  284,  Section  2,  defines  a hear- 
in,  as  follows: 

"The  receiving  of  facts  and  arguments 
tliereon  for  the  sake  of  deciding 
correctly* " 

In  iix  Parte  Petkos  212  Federal  275  - 277,  the  court 

said: 


"Fair  hearing  of  an  alien's  right  to 
enter  the  United  States  means  a hear- 
ing before  the  immigration  officers  in 
accordance  with  the  fundamental  prin- 
ciples that  inhere  in  due  process  of 
law,  and  iiiqpli.es  that  the  alien  sliall 
not  only  have  a fair  opportumlty  to 
present  evider  ce  in  his  favor,  but 
shall  be  apprised  of  the  evidence  against 
him,  so  that  at  the  conclusion  of  the 
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hearing  he  may  be  in  a position  to 
know  all  the  evidence  on  wh  ich  the 
matter  Is  to  be  decided.  It  being 
not  enough  that  the  limnlgration  offi- 
cials meant  to  he  fair." 

A general  principle  of  law  Is  that  only  ministerial 
duties  can  be  delegated  to  soineone  else  to  perform  and  no 
duty  which  requires  discretion  may  be  delegated. 

The  State  Social  Security  Commission,  thei’efore,  can 
only  delegate  such  acts  required  by  tbeoi  to  perform  as  are 
ministerial.  If  any  act  required  to  be  performed  by  the 
Commission  requires  any  discretion  on  the  part  of  said 
Co  mission,  then  this  power  cannot  be  delegated  by  them. 

iSechem  on  Public  Officers,  Section  567,  page  3ti8,  in 
part  reads  as  follows* 

"It  is  a well  settled  rule,  in  the 
case  of  private  agents,  that  where 
the  execution  of  the  trust  requires, 
upon  the  part  of  the  agent,  the  ex- 
ercise of  Judgment  or  discretion, 
its  performance  can  not,  in  the 
absence  of  express  or  Implied  author- 
ity, be  delegated  to  snothrr.  In 
such  cases  it  is  presumed  that  the 
agent  was  selected  because  his  prin- 
cipal desired  and  relief  upon  the 
agent’s  personal  Judgment  and  dis- 
cretion, and,  \anless  authority  to 
delegate  it  bo  expressly  or  implied- 
ly given,  the  Eigent  can  not  entrust 
the  performance  to  another  to  whom 
the  principal  may  be,  perhaps,  a 
straxiger,  j.nd  in  whom  he  ml{^t  not 
be  wlllln^  to  oonflde. 

This  rule  applies  also  to  public 
officers.  In  those  oases  in  which 
the  proper  execution  of  the  office 
requires,  on  the  part  of  the  offi- 
cer, the  exercise  of  Judgment  or 
discretion,  the  presumption  is  that 
he  was  chosen  becai^se  he  was  deemed 
fit  and  competent  to  exercise  that 
Judgment  and  discretion,  and,  unless 
power  to  substitute  another  in  his 
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place  }ias  been  given  to  him,  he  can 
not  delegate  his  duties  to  another. 

The  applicability  of  the  principle 
wo\ild  be  obvious  In  the  crse  of  judges 
of  courts,  who  clearly  could  not  be 
permitted  to  delegate  or  farm  out  their 
judicial  duties  to  others,  but  It  ap- 
plies as  well  to  all  cases  In  which 
judicial  and  discretionary  power  is 
to  be  exercised.  Thus  the  power  to 
fix  and  to  adtnlt  to  ball  is  a judicial 
one  which  can  not  be  delegated. 

It  Is  also  frequently  Invoked  In  the 
case  of  municipal  boards  and  officers. 

VVherever  these  boards  and  officers  are 
vested  with  dlscx'etlon  and  judgment, 
to  be  exercised  In  behalf  of  the  pub- 
lic, the  board  or  officer  must  exercise 
it  In  person  and  can  not,  unless  express- 
ly or  impliedly  authorized  to  do  so, 
delegate  it  to  others,  * * •»  » 

Section  568,  page  370,  provides  me oh an;  cal  and  minister- 
ial duties  may  be  delegated  and  reads  in  part  as  follows: 

"V/here,  however,  the  question  arises  In 
regard  to  an  act  which  is  of  a purely 
mechanical,  ministerial  or  executive 
nature,  a different  rule  applies.*-.H;-." 

Volume  46,  C.J.,  Section  303,  page  1036,  makes  a distinc- 
tion between  ministerial  and  discretionary  duties. 

"A  ministerial  duty  Is  a simple  and 
definite  duty  imposed  by  law,  aris- 
ing under  conditions  admitted  or 
proved  to  exist,  and  regarding  idiich 
nothing  is  left  to  discretion.  If 
the  ijjrescrlbed  duty  is  definite  and 
precise,  it  is  none  the  leas  minis- 
terial because  the  person  who  is 
required  to  perform  It  may  have  to 
satisfy  himself  of  facts  which  raise 
the  duty  or  ave  collateral  to  its 
performance,  or  because  he  la  per- 


?/r,  George  I.  Haworth 


February  10 , 193t. 


ml t ted  a choice  of  methods  or  In- 
strumentalities In  Its  decision. 

An  act  whlcli  requires  the  exercise 
of  Judgment  In  Its  performance,  or 
an  act  wlilch  an  officer  may,  or  inay 
not,  do  In  the  exercise  of  his  offi- 
cial discretion.  Is  not  ministerial, 
but  discretionary.  A discretionary 
duty  may  bo  executive  or  Judicial, 
according  to  the  nature  of  Its  subject 
matter." 

In  State  vs.  Toliver,  2B7  S.W.  512,  l.c.  316,  It  was 
held  the  covin ty  court  had  certain  discretionary  duties  to 
perform  in  appointing  another  Justice  of  the  peace.  The 
court  said: 

* « « "Thus  the  slti’aMon  provides  for 
the  exercise  of  a discretion  on  the 
Ijart  of  the  county  covirt.  An  act  idiich 
an  officer  may  do  or  may  not  do.  In  the 
exercise  of  his  official  discretion, 
cannot  be  considered  a ministerial  ret. 

It  Is  not  necessary  to  lengthen  this 
opinion  further  In  the  consideration  of 
oases.  We  hold  that  the  act  of  making 
the  appointment  of  respondent  necessar- 
ily Involved  a finding  by  the  couity 
court  that  such  a state  of  facts  exist- 
ed as  to  authorize  It  to  appoint  an  addi- 
tional Justice  of  the  peace.  Including 
the  finding  that  two  additional  Justices 
of  the  peace  had  not  already  been  appoint- 
ed, or  If  they  had  previously  been  appoint- 
ed, that  both  were  not  qualified  and  act- 
ing at  the  time."  •»«»*** 

Section  3,  C.S.S.B.  No.  126,  page  469,  Laws  of  Missouri 
1937,  in  part  reads  as  follf'ws: 

■JHW  "Each  Coimnissloner  shall  receive  no 
salary  or  other  cooq^ensatlon,  but  shall 
be  paid  his  traveling  expenses  and  other 
necessary  expense  In  the  performa.'.ce  of 
his  duty,  to  be  paid  out  of  funds  appro- 
priated for  use  of  the  State  Conunlasion. " 
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Section  8,  C.S.S.B.  No.  126,  page  472,  Laws  of  jilssourl, 
1937,  in  part  design;  tes  the  nnmber  of  consals  si  oners  required 
to  constitute  a quorum. 

•if  « "Three  members  of  the  State  Com- 
mlssion  shall  constitute  a quorum  for 
the  transaction  of  business  and  for  the 
exercise  of  any  of  the  powers  and  the 
dlschf?.rgo  of  any  of  the  duties  now  or 
hereafter  autliorlzod  or  imposed  by  law," 

One  of  the  cardinal  rtiloa  of  constiructlon  is  to  determine 
the  intention  of  the  leglslatu:ke . Wallace  vs.  Woods,  102  S.  W. 
(2d),  91. 

Another  fundamental  rule  of  construction  is  that  all 
facts  of  an  act  should  be  construed  together  and  harmonized 
if  possible.  In  Ret  Roslngs  Estate,  85  S.W.  (2d),  495;  375 
Mo,  544. 

Section  16,  supra,  does  not  specifically  require  the 
Commission  to  appear  in  person  and  hold  these  hearings,  but 
requires  a fair  hearing  in  the  manner  and  form  prescribed  by 
the  Commission  and  further  that  the  Commission  shall  detez*mlne 
all  questions  presented  by  the  appeal.  In  view  of  the  above 
and  foregoing,  the  requiring  of  three  commissioners  to  consti- 
tute a quortun,  the  Commission  shall  act  without  compensation 
other  than  their  actual  expenses  incurred  in  the  performcrice 
of  their  duties  I’equlring  the  C<»milssion  to  prescribe  the 
xnannei'  and  form  of  these  appeals  and  that  they  shall  determine 
all  questions  presented  by  the  appeal.  Vife  are  of  the  opinion 
that  the  General  Assembly,  in  enacting  C.S.S.B.  No.  125  never 
intended  the  State  Commission  should  be  actually  present  and 
hear  each  and  every  hearing  on  appeal. 

In  o\ir  opinion  the  State  Commission  cannot  delegate  any 
discretionary  power  vested  in  them;  also  that  the  authority 
vested  in  them  to  determine  all  matters  presented  at  the  hear- 
ing is  discretionary.  vVe  are  further  of  the  opinion  the  hold- 
ing of  the  hearing  does  not  in  itself  constitute  a discretion- 
ary power,  but  is  more  in  the  nature  of  a ministerial  duty. 

It  requires  no  decision  on  any  partio\ilar  matter  to  be  made 
at  that  particular  time. 

In  Waring  vs.  Metropolitan  Life  Insu3?ance  Company,  39 
S.V7.  (2d),  418,  l.c.  423,  the  couirt  rendered  a decision  which 
was  somewhat  analogous  to  the  Instant  case.  A request  for 
rehearing  before  the  full  Workmen* s Compensation  Commission, 
as  required  by  law,  was  made  eind  without  any  objection  one 
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conanlsaloner  heard  the  testimony.  The  appellate  court 
held  on  appeal  from  the  circuit  court  that  coi!5)lainant 
waived  any  right  to  be  heard  to  complain.  The  court 
held  further  and  admitted  It  was  the  practice  for  litigants 
to  agree  that  a referee  may  take  the  testimony  and  waive 
the  right  to  have  It  heard  before  the  court. 

"Respondent  Insists  that  under  section 
3341,  Just  quoted.  It  was  imperative 
that  the  fiill  commission  hear  the  ad- 
ditional testimony  after  the  erse  was 
once  reopened,  and  that  the  hearing  of 
additional  evidence  by  a single  com- 
missioner was  Improper,  and  resulted 
In  placing  before  the  full  oommlsslcm 
Incompetent  evidence,  as  well  as  that 
which  had  been  properly  received,  and 
that  the  act  of  the  commission  in  x'e- 
vi owing  the  whole  case  8Uid  making  the 
final  award  was  In  excess  of  Its  power. 

The  reason  which  Is  now  urged  by  res- 
pondent in  support  of  the  Judgment  of 
the  circuit  court  was  not  the  reason 
assigned  In  the  finding  made  by  that 
court.  This  reason  may  have  been  In 
the  mind  of  the  trial  Judge,  althotigh 
It  was  not  stated.  However,  we  do  not 
believe  It  a sufficient  garound  to  sup- 
port the  Judgment  in  view  of  the  fact  s 
' In  this  ctse.  The  rehearing  was  to 
accommodate  plaintiff.  He  appeared 
before  the  commissioner  and  submitted 
his  additional  testim  ny  axxd  examined 
the  witness  who  was  called  by  the 
coBBolssloner  at  plaintiff's  request. 

There  was  no  objection  at  any  time  to 
tiie  conpetency  of  any  of  the  evidence 
so  offered  on  the  ground  that  It  was 
not  being  received  before  the  full 
commission,  and,  when  the  whole  tnuis- 
crlpt  of  the  evidence  reached  the  xtill 
commission.  It  was  with  the  Implied, 
if  not  with  the  express,  consent  of 
plaintiff  that  all  the  testimony  was 
properly  before  the  commission  for  re- 
view. 

The  conduct  of  plaintiff's  case,  by  him 
and  by  his  attorney,  was  eqtilvalent  to 
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an  agreen»nt  thxit  all  proof  shown  in 
the  record  Bho\Ald  bo  treated  as  the  , 

evidence  ini the  case.  We  think  the  point 
urged  by  respondent  was  waived,  iiven 
thou^  it  was  InooB^etent  for  a single 
conmisaioner  to  hear  testimony  upon  re- 
opening the  case,  we  think  it  was  com- 
petent for  plaintiff  to  consent,  and 
that  he  did  consent,  tliiat  one  commission- 
er hear  the  testimony;  and  that  it  was 
competent  for  plaintiff  to  waive,  and 
that  he  did  waive,  his  right  to  have 
etll  the  members  of  the  commission  person- 
ally view  the  witnesses  and  observe  tlielr 
conduct  and  demeanor  while  testifying. 

This  was  the  only  right,  if  any,  of  which 
plaintiff  was  deprived.  He  deprived  him- 
self of  it. 

It  is  coimon  practice  in  the  trial  of 
lawsuits  for  litigants  tc  agree  that  a 
written  statement,  or  an  affidavit,  or 
a statement  of  facts  conti  Ined  in  an 
application  for  a continuance,  or  in  a 
deposition,  or  in  a bill  of  exceptions, 
may  be  received  and  accepted  as  the  testi- 
mony of  an  absent  witness  the  same  as 
thou^  he  were  personally  present  testi- 
fying in  court.  It  is  also  the  practice 
for  litigants  to  agree  that  a referee 
may  take  testimony  and  waive  tiielr  right 
to  have  it  heard  before  the  court." 

In  State  vs.  Shaln,  108  S.W.  (2d),  122,  l.c.  128,  the 
court  said: 

"We  are  also  of  tlie  opinion  that  res- 
pondents' holding,  that  the  claimant 
did  not  waive  her  right  to  have  all 
of  the  coonmis  si  oners  hear  the  evidence 
on  review,  is  in  conflict  "ith  con- 
trolling decisions  of  this  court. 

The  principle  of  law  is  well  estab- 
lished that  a party  objecting  to  evi- 
dence on  certain  grounds,  oa.uiot,  on 
appeal,  rely  upon  an  entirely  different 
theoz*y.  The  claimant,  at  the  hearing 
held  on  April  1,  did  not  Insist  that 
all  the  members  of  the  commission  be 
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present  to  hear  the  evidence.  Having 
failed  to  make  a request  that  all  the 
oommlssl oners  hear  the  evidence,  the 
point  was  waived." 

In  view  of  the  above  decision  complainant  waives  any 
right  he  might  have  by  failure  to  object  at  the  proper  time 
to  the  holding  of  any  hearing  by  someone  other  than  the 
State  Commission.  Likewise  any  agreement  of  the  parties  to 
perxolt  the  holding  of  U^ese  hearings  by  others  than  the  State 
Commission  would  waive  any  right  conqplalnant  might  otherwise 
have. 


However,  we  think  this  not  material  for  the  reason  the 
holding  of  these  hearings  does  not  constitute  a dlscretlonairy 
power  and  the  authority  given  the  Cosmilsslon  to  hold  said  hear- 
ings may  be  delegated  to  someone  else. 

With  legard  to  the  administering  the  oath  to  witnesses 
who  may  testify  at  these  hearings,  the  appointee  Is  not  author- 
ized to  perform  this  duty.  Such  authority  Is  vested  In  the 
State  Commission  and  cannot  be  delegated  by  them. 

Section  4,  C.S.S.B.  Mo.  125,  reads  in  part  as  follows: 

« « ' "To  administer  oaths.  Issue  sub- 
poenas for  witnesses,  examine  such  wit- 
nesses under  omth,  and  may  make  and  keep 
a reooztl  of  same." 

I ‘ 

In '46  C.J.,  Section  6,  page  840,  in  part  reads  as  follows: 

"An  oath,  to  be  effective,  must  be  ad- 
ministered by  some  officer  authorized 
by  law  to  administer  oaths.  Any  officer 
possessing  general  authority  to  administer 
oaths  or  affirmations  may  administer  an 
oath  or  affirmation  in  a particular  case 
or  for  a .particular  purpose  where  no 
particular  officer  is  designated  for  the 
case  or  purpose  In  question,  or  even. 

It  Is  held,  where  a ^articular  officer 
Is  designated.  * * * ■ 

Volume  46,  C.J.,  Section  7,  reads  In  part  as  follows: 

"A  court  has  Inherent  authority  to  ad- 
minister an  oath;  an  oath  administered 
by  an  officer  or  other  jporson  In  open 
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court  \inder  t..e  direction  of  the  court 
is  administered  hy  the  court,  even 
thou^  tiie  officer  or  person  would 
otherwise  be  incompetent  to  administer 
the  oath;  It  seems  ttmt  an  oath  ad- 
min! stexed  out  of  the  presence  of  the 
court  by  Its  delegate  is  likewise 
deemed  to  be  administered  by  the  court 
through  its  agent."  » «•  * 

It  Is  the  opinion  of  this  department  that  anyone  author- 
ized by  law  to  administer  oaths  may  administer  sa:ro  to  wj  tness- 
es  testifying  at  these  hearings.  As  a general  rule  these  hear- 
ings will  be  held  where  an  officer  of  the  coui't,  a notary  pub- 
lic, or  some  other  person  authorized  to  administer  the  oath 
will  be  available. 

Therefore,  in  view  of  the  above  and  foregoing.  It  Is  the 
opinion  of  tills  department  tliat  merely  presiding  at  tiieso  hear- 
inf'S  does  not  constitute  a discretionary  duty,  but  It  is  a 
ministerial  duty,  and  the  State  Coms.iission  may  appoint  scane 
competent  person  to  preside  and  hold  these  hearings  in  the 
absence  of  the  Cormlssion  and  present  a transcript  of  all 
the  evidence  adduced  at  said  hearings  for  consideration  b^ 
the  State  Conr.isslon  and  for  final  decision. 

Hespeotfully  submitted. 


AUBHKY  H.  HA’-MEIT,  JR. 
Assistant  Attorney  General 


AFPHOVhD* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


CMCiiR  COMMISSION*  " County  courts  may  be  bllle*!  for  patients 

at  cancer  clinics  at  State  Hospitals  Nos« 
1 and  2 and  said  funds  when  allowed  by 
county  courts  must  be  paid  to  t he  State 
ireasurer • 
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State  Cancer  Commission 
3713  Maahington  Boulevard 
St»  Louis,  Missouri 


Attention*  Miss  Dox*othy  Hehmann,  Executive  Secretary 


Gentlemen* 


This  department  wi sixes  to  aoMnowled^i;e  receipt  of  your 
letter  of  recent  date  which  is  as  follows* 


"Blease  advise  us  whether  we  may  begin 
billing  txie  various  counties  under  Sec- 
tion 11  of  U:e  Laws  of  Missouri,  1937, 
p*  499,  for  patients  admitted  to  the 
cancer  clinics  established  at  State  Hos- 
pital Nos*  1 and  2 and  how  the  funds  col- 
lected are  to  be  disposed  of.” 


By  "cancer  clinics"  we  assxsne  that  you  are  not  referring 
to  tixe  cancer  clinics  authorized  under  Section  13  of  tlie  Cancer 
Act,  Laws  of  Missouri,  1937,  p*  499,  in  part  as  follows* 


"The  Cancer  Cosmmission  of  the  State  of 
Missotu:*!  is  empowered  and  directed  to 
establish  cancer  clinics  in  the  lar;7:er 
cities  of  the  State  on  request  of  the 
local  medical  societies*  All  clinics 
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are  to  be  adninlstered  by  ootonittees  ap- 
pointed  by  the  local  nedlcal  organi^atlone 
(county  raedlcal  societies)  these  coranlt- 
tees  to  have  charge  of  the  adiclnlstrative 
details  connected  with  tlielr  res];>eotlve 
clinics  but  In  all  cases  they  must  conform 
with  the  minimum  standards  set  by  the  Can- 
cer Commission  of  the  State  of  Missouri •" 


We  assvsT.e  that  you  are  referring  to  the  temporary  hos- 
pitalisation afforded  Indigent  cancer  patients  in  Hospitals 
Nos.  1 and  2 tmtll  such  time  as  the  State  Cancer  Hospital  can 
be  constructed.  Said  temporary  hospitalization  having  been 
passed  upon  by  this  department  In  an  opinion  rendered  to  the 
late  ijr.  Kills  i^lschel.  Chairman  of  the  State  Cauoer  Commis- 
sion and  concluding  as  follows! 


"rrom  the  foregoing  wo  are  of  the  opinion 
that  the  State  Cancer  t^ommlsslon  may  eatab- 
3iah  hospitalization  for  the  care  of  Indi- 
gent cancer  patients  in  the  tumor  clinics 
already  established  In  State  Hospitals  Nos. 
1 and  2 and  spend  such  funds  as  are  neces- 
Bmry  out  of  the  amount  appropriated  by  the 
Legislature  to  ’ Operation* •* 


We  further  assume  that  the  treatment  and  hospitalization 
being  afforded  cancer  patients  at  State  hospitals  Nos.  1 and  2 
Is  In  the  nature  of  the  treatment  and  hospitalization  that  may 
be  afforded  them  when  the  State  Cancer  Hospital  Is  constructed. 
We  further  assut.e  that  the  statutory  procedure  outlined  In  Seo- 
tlon  8 of  the  State  Canoer  Act  has  been  complied  with,  such  as 
providing  for  i4)plloatlon  to  the  county  court  for  treatment;  an 
examination  and  report  of  the  condition  of  the  patient  by  a vhj~ 
slclan;  an  order  by  the  county  court  finding  that  the  appli- 
cant needs  treatment,  and  Is  unable  financially  to  provide  him- 
self with  same;  a determination  by  the  county  court  from  the  Ad- 
ministrator of  the  State  Canoer  Hospital  that  the  applicant  can 
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be  reoelved  aa  a patient | and  the  certification  by  the  county 
court  of  Its  approval  of  the  application  to  aald  hospital* 

Section  11  of  the  Cancer  Act*  Lavs  of  Klssourl*  1937* 
p*  496  provides  aa  follows s 


"The  Administrator  shall*  under  the  dlrec- 
timi  of  the  Cancer  Ccomlaalon  of  the  State 
of  Missouri*  cause*  monthly*  to  be  made  out 
and  forwarded  to  any  county  court  which  may 
send  to  the  State  Cancer  iioapltal  a patient 
as  described  In  this  Act*  an  exact  asio\int 
of  the  sum  due  and  owing  by  such  ooxmty 
coux*t  on  account  of  such  patient.  Said 
county  court*  at  Its  first  session  thereafter* 
shall  proceed  tc  allow  and  cause  to  be  paid 
over  to  the  Treasurer  of  the  State  of  Missouri 
the  askount  of  said  account.” 


Prtm  an  examination  of  the  above  section  It  Is  evident 
that  It  was  the  Intention  of  the  Legislature  that  the  county 
share  the  expense  of  the  state  In  amlntalnlng  the  State  Cancer 
Hospital.  Hierefoire*  although  It  la  true  that  said  hospital  has 
not  aa  yet  been  constructed*  yet  since  the  State  of  Missouri  la 
spending  funds  for  temporary  hospitalisation  until  the  hospital 
Is  built*  the  cowty  must*  as  was  Intended  by  the  Legislature* 
bear  Its  proportionate  expense  In  an  amount  provided  for  In 
Section  14  of  the  Cancer  Act*  Lavs  of  Missouri*  1937*  p.  500. 


CQHCLUSIOM 


Assuming  the  temporary  hospitalisation  being  provided 
patients  at  the  cancer  clinics  at  State  Hospitals  Mos.  1 and  2 
Is  In  the  nature  of  the  treatment  and  hospitalisation  that  will 
be  afforded  Indigent  cancer  patients  when  the  State  Cancer  Hos- 
pital Is  erected*  and  further  assuming  that  the  statutory  proced- 
\jure  outlined  In  Section  8 of  the  State  Cancer  Act*  Lavs  of  Missouri 
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1937«  pages  497*498  relating  to  the  admission  of  indigent 
oanoer  patients  to  the  State  Cancer  Hospital  has  been  coei* 
plied  with,  we  are  of  the  opinion  that  the  coxintiee  may  now 
be  billed  monthly  for  patients  sent  to  the  oanoer  clinics  at 
State  Hospitals  Nos.  1 axid  S. 


II. 


Section  11,  supra  provides  that  the  ea«mty  court,  having 
received  its  mon^ly  bill  from  the  State  Cancer  CoBsalssion,  must 
at  its  first  session  thereafter  proceed  to  allow  and  cause  same 
to  be  paid  over  to  the  Treasurer  of  the  State  of  Missouri. 


COHCLbSIOM 


Prom  the  foregoing,  we  are  of  the  opinion  that  all  f\inds 
bills^by  the  State  Cancer  Commission  to  county  coiirts  for  pa- 
tients in  State  hospitals  Nos.  1 and  2 must,  after  being  al- 
lowed by  the  county  court,  be  paid  over  to  the  Treasuirer  of 
the  State  of  Missouri, 


liespectfully  sulmiitted 


MAX  WA3S  JtMAh 
Assistant  At  terror  funeral 


APFROVhDl 


i.  W.  bUFMNG'rok 

(Acting)  Attorney  General 
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State  Cancer  Commission, 
3713  Washln^iton  Dlvd., 
St.  Louis,  Missouri. 


Attentions  Miss  Dorothy  Hehman, 
Executive  Secretary 


Gentlemens 

We  acknowledge  your  recent  request  for  an  opinion 
as  follows s 


"Kindly  render  us  an  opinion  as  to  the 
meaning  of  the  phrase  'legal  residents 
of  I>ll8Souz*l'  as  used  In  Section  7 of 
the  Session  Acts  of  Mlssotirl,  1937, 
page  497.  Does  this  require  tliat  a 
person  live  a prescribed  length  of  tine 
In  the  state  In  order  for  him  to  become 
eligible  for  treatment  for  cancer? 

We  would  also  like  your  opinion  as  to 
the  meaning  of  'Indigent  patients'  as 
used  In  said  section." 

Section  7 of  the  Laws  of  Missouri,  1937,  page  497, 
provides  that  the  State  Cancer  Hospital  Is  to  provide  for 
the  care  of  legal  residents  of  Missouri  only  as  follows: 

"The  State  Cancer  Hospital  shall  be 
primarily  and  principally  designed 
for  the  care  and  treatment  of  Indigent 
persons  afflicted  with  cancer,  such 
scientific  research  as  will  promote 
the  welfare  of  Indigent  patients 
coninltted  to  Its  care  and  for  the 
care  of  legal  residents  of  Missouri 
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only.  Where  such  patient  la  unable 
financially  to  seem  e such  care  or, 
in  the  case  of  a minor,  where  the 
parent,  guardian,  trustee  or  other 
person  hawing  lawful  custody  of  such 
minor's  person,  as  the  case  may  be,  is 
iinable  fizianolally  to  seoui^  such 
care  the  State  Cancer  HospitsJ.  is  here- 
by designated  as  a place  of  treatment 
for  such  persons." 

The  above  section  falls  to  define  what  constitutes 
a legal  resident  of  Mlssovirl.  V/e  have  a number  of  sections 
in  our  statutes  relating  to  residents  but  they  throw  no 
light  on  the  question  presented.  Section  8i  93,  R.  S.  Mo. 
1929  provides  in  order  for  a person  to  be  eligible  for 
a blind  pension  he  must  have  been  "a  resident  of  the 
State  of  Missouri  for  ten  consecutive  years  or  more  next 
preceding  the  time  for  making  api>lioation  for  the  pension 
herein  provided."  Section  12  of  the  -^ws  of  Mis  sound, 

1937,  page  474,  provides  that  Old  Age  Assistance  shall 
be  granted  persona  who  have  "resided  in  the  state  for 
five  years  or  more  within  the  nine  years  ismedlately 
preceding  SKpllcation  for  assistance  and  for  the  one  year 
next  preceding  the  date  of  application  for  assistance." 

And  in  the  case  of  voters  there  is  a specified  length 
of  residence  required.  Section  10178,  H.  S.  Mo.  1929. 

19  Corpus  Juris,  section  12,  page  403,  makes  the 
following  statement  with  reference  to  the  period  of  time 
required  to  establish  a residence  in  the  absence  of  any 
statutory  regulation  on  the  subject  as  follows i 

"In  the  absence  of  any  statutory  regu- 
lation of  the  subject,  no  definite 
period  of  residence  or  specified  length 
of  time  in  a particular  place  is  re- 
quired to  establish  a domicile,  but 
when  coupled  with  the  element  of  intent, 
any  residence,  however  short,  will  be 
sufficient,  # * « * " 

In  the  oese  of  Trigg  v.  Trigg,  41  S.  W.  (2d)  583, 
l.c.  589,  226  Mo.  App.  284,  the  oovirt  saidt 
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•V/e  hold  in  accord  with  the  general 
expression  or  the  law  tliat  residence 
Is  largely  a natter  of  Intention 
eTldenced  by  some  act  or  acts  In 
conformity  with  such  intention  * ♦ 

And  in  the  case  of  Ifunn  t.  Hamilton.  26  S.  W,  (2d) 
626,  l.c.  530,  233  Ky.  663,  the  cotirt  said^ 

"Legal  residence  consists  of  actual 
residence  at  a place,  coupled  with 
Intent  to  remain  at  such  place." 

Again  in  the  case  of  Wade  v.  Wade,  113  So.  374,  l.c. 
376,  93  Fla.  1004,  the  court  said* 

"* Legal  residence  or  domicile  in  this 
state  may  be  acqvil  od  by  one  who,  coming 
from  another  state  or  county,  actually 
lives  in  this  state  within  the  inten- 
tion  of  permanently  residing  here. 

« « « « Legal  residence  consists  of 
fact  and  intention.  Both  must  occxir." 

Prom  the  foregoing  definitions  we  are  of  the  opinion 
that  "legal  residents  of  Missouri"  within  the  meaning  of 
Section  7,  supra,  are  such  persons  who,  however  short  the 
period,  actually  live  in  the  state  of  Missouri  and  do  so 
with  the  intention  of  permanently  residing  here.  Same  to 
be  determined  by  some  act  or  acts  in  conformity  with  such 
Intention. 

II. 

In  the  case  of  State  ex  rel.  Buchanan  County  v. 

Imel,  219  S.W.  634,  l.c.  637,  280  Mo.  554,  the  court  in 
holding  that  in  the  construction  of  the  words  of  a 
statute  they  must  be  construed  in  c<mnectlon  with  the 
context  of  the  statute,  saids 

■*  * * Words,  like  things  Instinct  with 
life,  take  color  and  force  from  their 
environment.  An  atten^t,  therefore, 
to  construe  the  word  free  from  its 
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setting  in  the  phrase  or  sentence  In 
which  it  appears  or  independent  of  the 
other  words  with  which  it  is  used, 
would  deprive  the  Inquirer  of  one  of 
the  well-recognised  aids  to  interpre- 
tation and  as  a consequence  lead  to  a 
lame  conclusion  as  to  the  meaning  of 
this  portion  of  the  statute,*  * * *" 

Lookixig  to  the  context  of  the  statute  we  note  that 
patients  to  be  treated  are  those  who  are  "unable  financially 
to  secure  such  care." 

In  the  case  of  Weeks  v.  Mansfield,  80  Atl.  784, 

1.0.  786,  84  Oonn.  544,  the  court,  in  defining  the  term 
"indigent”,  aeidi 

"The  term  ‘indigent,*  on  the  other 
hand,  is  one  irtilt^  in  its  common 
acceptation  is  used  with  more  direct 
and  single  inference  to  financial 
ability  and  resources.  It  is  ordinarily 
used  to  indicate  one  lAxo  is  destitute 
of  property  or  means  of  comfortable 
subsistence,  and  for  that  reason  is 
needy  or  in  want.*  ********* 

Does  tills  mean,  however,  that  a person  must  be  a 
pauper?  In  the  case  of  Depue  v.  District  of  Colunbia, 

46  App.  D.  C.  54,  1.0.  59,  the  court  answers  this  by  say- 
ing that  "to  be  indigent  does  not  mean  that  a person  must 
be  a pauper." 

A "pauper”  is  defined  in  the  Week's  case,  supra, 

1.0.  786  as  follows: 

"The  term  ‘pauper*  lias  a distinct 
and  well-defined  meaning  in  our  law. 

It  is  used  to  designate  those  persons 
whose  support  imposes  a burden  upon 
the  public  treasury.  ******" 

From  the  foregoing  we  are  of  the  opinion  that  a 
person  may  be  "ixkllgent*  within  the  meaning  of  Section  7 
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supra,  without  being  a pauper  and  that  the  term  '’Indigent 
patients"  as  used  In  said  section  means  any  person  lacking 
the  property  and  resources  necessary  to  secure  medical 
and  surgical  treatment  for  tumors  and  diseases  of  a 
cancerous  nature. 


Respectfully  submitted. 


liAX  WASSi::R>iAN 

Assistant  Attorney  General 


APPROVED; 


J.  a.  BtFi  I.'JGTON 

(Acting)  Attorney  General 


m/:DA 


ST.  LOUIS  BOARD  OF  ELECTION  COMMISSIONERS  — No  authority  to  provide 
meala  for  employees  during  overtime  work. 


i 

Septteber  10,  1938 


Mr.  Richard  D.  Hatton 
Chief  Clerk 

Board  of  Election  CoTnm. 
208  South  12th  Blvd. 

St.  Louis,  Missouri 


Dear  Sin 


f^e  have  your  request  of  September  6,  1938  for 
an  opinion,  which  request  reads  as  follows! 

"By  order  of  the  Board,  there  is  sent  to  you 
the  following: 

” 1.  Copy  of  voucher,  made  payable  to 

Richard  D.  Hatton,  in  the  amount 
of  ^73«00,  for  expenses  incurred 
on  account  of  meals  because  of 
night  and  Sunday  work  since  and 
dturlng  the  set-up  of  the  new  Perma- 
nent Registration  Law; 

" 2.  Copy  of  voucher  made  payable  to 

George  J.  Hug,  in  the  amount  of 
173.00,  for  like  expenses; 

" 5.  Copy  of  letter  dated  September  2nd, 

from  the  Deputy  Comptrollaib,  to 
which  is  attached  copy  of  an  opinion 
dated  September  1st  from  the  City 
Cotinselor. 

"The  Board's  position  in  certifying  these  two 
vouchers  for  payment  to  the  Comptroller  was 
and  is  that  they  are  for  legitimate  expenses 
IncTirred  by  order  of  the  Board  in  the  conduct 
of  registrations  and  elections  held  especially 
under  the  new  Permanent  Registration  Act* 
since  December  1,  1937;  on  the  sixty-eight 
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nights  and  five  Sundays,  the  Board  required 
Its  Chief  Assistant  and  Assistant  Htig  to  be 
present  almost  continually  to  supervise  the 
office  staff  In  handling  the  registrations 
and  In  the  preparation  of  the  records  Inci- 
dental to  the  setting  up  of  the  new  Reznanent 
Registration  system*  The  Board  Is  not  attempt- 
ing to  Increase  the  salaries  of  these  employees, 
as  It  recognizes  the  salary  provisions  of  the 
Act,  but  feels  Its  legal  obligation  to  re- 
imburse them  for  their  out-of-pocket  expense 
for  meals  on  the  nights  and  Sundays  In  ques- 
tion just  as  any  other  business  estaullslxiient 
does  when  It  asks  Its  salaried  employees  for 
continuous  work* 

”In  view  of  the  present  stand  of  the  Comptroller, 
the  Boai’d  asks  your  opinion  (a)  by  what  authority 
In  law  Is  the  Comptroller  wlthtolding  payment 
of  these  amounts;  (b)  with  no  thought  of 
being  arbitrary.  Is  It  not  the  duty  as  well 
as  the  legal  req\ilrement  of  the  Board  to  de- 
cide what  ore  and  what  are  not  legitimate 
registration  and  election  costs  and  expenses 
and  to  take  such  action  In  coiuiectlon  with 
expenses  as  In  Its  judgment  will  save  the 
tazqpayers  xaones  In  the  long  mxn;  and  (c) 
what  la  your  Interpretation  of  Section  86, 
particularly  does  the  word  'claims*  cover 
all  Items  of  registration  and  election  costs 
and  e3q}enses7'' 


It  appears  that  the  vouchers  In  the  amount  of  $73*00 
were  Issued  to  employees  on  account  of  "meals,  because  of 
night  work  and  Sundays"  for  the  period  of  Oeoember,  1937  to 
August,  1938.  The  general  rule  as  to  the  payment  of  expenses 
for  public  officers  Is  found  In  46  C.  J*,  p.  1018,  Sec*  246, 
In  the  following  language: 

"But  where  the  law  requires  an  officer  to 
do  that  which  necessitates  an  ejqpendlttire 
of  money  for  which  no  provision  Is  made 
to  supply  him  with  cash  In  hand,  he  may 
make  the  expenditure  out  of  his  own  funds 
and  have  reimbursement  therefor,  and  where 
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a public  duty,  le  demanded  of  an  officer 
without  provision  for  any  compensation, 
the  expense  must  be  borne  by  the  public 
for  whose  benefit  It  Is  done." 


This  rule  has  been  consistently  followed  In  Mls<- 
scurl.  County  of  Boone  vs.  Todd,  5 Uo.  140;  Hark  Reader  vs. 
Vernon  Cotinty,  216  ko.  696;  Buchanan  vs.  Ralls  Coiinty,  285 
ko.  10,  222  S.  W.  1002. 


Hie  have  been  tuiable  to  find  any  authority  which  classifies 
meals  as  c necessary  expense  of  a public  office.  The  mere 
fact  that  employees  or  officers  may  work  overtime  does  not 
give  rise  to  any  rule  requiring  the  state  to  fximlsh  them 
meals.  It  Is  a matter  of  common  knowledge  that  most  of  the 
state  officers  and  imny  of  their  appointees  now  and  for  a num- 
ber of  years,  have  worked  at  nights,  during  holidays  and 
Siindays,  yet  there  Is  no  provision  for  paying  them  additional 
compensation  or  for  furnishing  them  meals  during  such  periods 
of  overtime. 

The  business  of  the  state  Is  not  conducted  upon  the 
same  basis  In  all  details  as  that  of  a private  business. 

It  Is  a well  established  rule  In  this  state  that  public  of- 
ficers are  presumed  to  render  their  services  gratuitously 
unless  there  Is  some  specific  statutory  provision  made, 
authorising  payment  for  such  services.  King  vs.  Hlverland 
Levy  District,  279  S.  W.  196.  No  such  rule  prevails  with 
reference  to  the  conducting  of  private  business. 

Section  85  of  the  registration  law.  Laws  1957,  p.  277, 
provides  that  the  Board  shall  audit  all  claims.  This  section 
:>erely  Imposes  upon  the  Board  the  first  duty  to  examine  the 
legality  of  claims  presented  to  the  Board  for  payment.  This 
same  power  tc  atidlt  claims  Is  vested  In  the  State  Auditor  with 
reference  to  certain  accounts.  Section  11404,  R.  S.  Mo.  1929. 

Yet  It  Is  the  duty  of  the  Auditor  to  deny  and  refuse  payments 
for  accoxuits  which  are  not  authorised  by  law.  State  ex  rel. 
vs.  Thompson,  295  S.  U.  591,  516  Mo.  1169. 

Meals  have  never  been  classified  as  a necessary  of- 
fice expense,  and  can  only  be  paid  for  when  specifically 
authorised  by  statute.  It  Is  tz*ue  that  meals  are  essential 
to  the  welfare  of  the  Individual,  the  same  as  the  extraction 
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of  an  infected  tooth  or  the  removal  of  Infected  portions 
of  the  body  by  the  application  of  modem  siirgery.  Yet, 
these  are  essentials  for  the  welfare  of  the  Individual 
and  are  not  necessities  for  the  conduct  of  a public  office. 
Vt’e  have  carefully  examined  the  opinion  Issued  September  1, 
1938  to  the  Honorable  Edgar  H.  VVayman,  City  Counselor  of 
St.  Louis  City,  and  this  office  Is  In  accord  with  the  con- 
clusions reached  In  that  opinion. 

It  Is,  therefore,  the  opinion  of  this  office  that 
the  expense  Items  of  473.00  for  meals  becatise  of  night  work 
and  overtime  work,  cannot  be  allowed,  lacking  specific 
authority  for  the  payment  of  same. 


Respectfully  submitted 


FRANKLIN  1.  REAGAN 
Assistant  Attorney  General 


Arx ROVED: 


J.  Ji.  TAiLOft 

(Acting)  Attorney  General 
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APPROPRIATION  ACT  - Term  "operation"  does  not  authorize 

CANCER  COMMISSION  - expenditures  for  World’s  Fair  exhibit. 

NEW  YORK  WORLD’S  PAIR  - 


September  20^  1938 


Miss  Dorothy  A.  liehmann 
Executive  Secretary 
Cancer  Commission  of  Missouri 
3713  Washington  Blvd. 
St.Louls.  Mlssoixrl 


Dear  Miss  Hehmann: 

We  have  your  request  for  an  opinion  as  to  whether 
the  Cancer  Commission  can  pay  for  the  construction  of  an 
exhibit  at  the  New  York  World’s  Fair,  1939,  fr<wn  funds 
contained  In  the  operation  account. 

The  "operation"  account  you  refer  to  Is  that 
portion  of  the  approprlatloit  made  by  the  1937  Legislature, 
Session  Acts  1937,  page  166,  which  reads  as  follows: 

"For  operation  of  Cancer  Hospital 
for  one  year.  ••••••  .^100,000.00" 

We  find  that  the  Legislature  has  made  provision  for 
exhibits  at  the  New  York  World’s  Fair  in  Section  58a,  Ses- 
sion Acts  1937,  page  121,  and  has  appropriated  $225,000.00 
for  the  piirpose  of  preparing.  Installing,  maintaining  and 
disposing  of  exhibits  at  the  New  York  World’s  Fair,  and  also 
the  San  Francisco  Exposition.  In  construing  appropriation 
acts,  we  are  required  to  construe  them  strictly.  Meyers 
vs.  Kansas  City  et  al.  18  S.W.  (2d)  900. 

It  Is,  therefore,  not  possible  under  the  above  rule 
to  construe  the  1937  appropriation  act,  "for  operation  of 
Cancer  Hospital  for  one  year"  In  any  manner  so  as  to  autho- 
rise the  expendltxire  of  any  portion  of  this  fund  outside  of 
the  State  of  Missouri  or  for  any  purpose  other  than  tl:^ 
actual  expense  of  operating  and  maintaining  a Cancer  Hos- 
pital for  the  specified  period. 
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It  is,  therefox*e,  the  opinion  of  this  office  that 
no  portion  of  the  1937  appropriation  act,  supra,  can  be 
used  for  the  constzniction  and  maintenance  of  an  exhibit 
at  the  New  York  World's  Fair  in  1930. 


Respectfully  submitted 


FRANKLIN  £•  RSAGAN 
Assistant  Attorney  General 


AxPROVLDi 


TTTTTimSR 

(Acting)  Attorney  General 


FER:PS 


COUNTY  CO^TlTSt  Contributions  by  counties  to  State  Social 

Security  Commission. 


October  4f  1938 


State  Social  Security 
Comraisslon  of  Missouri 
Jefferson  City^  Missouri 


Gentlemens 

This  will  acknowledge  receipt  of  your  letter  of 
September  27,  1938,  wherein  you  recpiest  an  opinion  of  this 
office  on  the  following  two  questions,  to-witt 

"1.  Can  the  County  Co\irt  hire,  pay 
for  and  furnish  the  services  of  a 
person  to  cooperate  with  the  State 
Social  Security  C<»iLai8Slon  in  the 
administration  of  the  Social  Sectirlty 
Law? 

2.  If  the  County  Court  can  hire, 
pay  for  and  furnish  the  services 
as  referred  to  above,  shall  such 
expense  be  classified  and  charged 
as  'Contingent  and  Incidental  Ex* 
penses  and  Expense  of  Paupers  not 
otherwise  classified',  as  set  forth 
in  Class  5 of  the  County  Budget 
Act?  (Laws  of  Missouri  1933,  pp. 

341-342.  )" 

Answering  your  first  question,  we  say  as  follows: 

I. 

. Section  10  of  the  Social  Security  Act,  page  473, 
Laws  of  Missouri  1957,  provides  in  part  as  follows t 
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"For  the  purpose  of  establishing 
and  xaalntalnlng  county  offices, 
or  carrying  out  any  of  the  duties 
of  the  State  Comiiilsslon,  the  State 
Is  authorized  to  enter  Into  agree- 
sMnts  with  any  political  subdivision 
of  this  state,  and  as  a part  of  such 
agreement  the  State  Commission  may 
accept  moneys,  services  or  quarters 
as  a contribution  toward  the  support 
and  maintenance  of  such  county  offices* 

» « « « eOt^r  employees  In  the  county 
office  she'll  be  reslaenis  of  such 
county  and  shall  be  eoq>loyed  with 
due  regard  to  the  population  of  the 
county,  existing  conditions,  and 
purposes  to  be  accomplished  and 
s^ll  be  paid  by  the  State  Costalsslon*" 
fS^pEasTs  (3urs ) • 

A county  Is  a political  subdivision  of  the  state* 

In  authorizing  the  State  Commission  to  accept  services  from  the 
county,  the  county  necessarily  must  have  tlie  correlative 
authority  to  furnish  such  service* 

A county  as  such  can  only  act  through  human  agency, 
or  In  other  words,  persons*  Hence,  jy  the  apt  terms  of  this 
section  the  State  Commission  Is  authorized  to  enter  Into  a 
contract  with  the  county,  whereby  the  county  is  to  furnish  and 
StaTe  Commission  Is  to  receive  the  services  of  a person 
or  persons  deslgziated  by  the  county  as  a contribution  towards 
the  support  and  maintalnance  of  the  Commission's  County  office* 

Manifestly,  It  Is  clear  that  the  services  provided 
for  In  said  section  are  services  rendered  by  a human  being 
designated  or  furnished  by  the  coxinty  for  such  purpose* 
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A companion  question  is  friiether  the  county  is 
given  authority  by  said  section,  or  othezMsise,  to  pay  such 
person  or  persons  rendering  such  service,  out  of  the  county 
funds* 


It  is  a rule,  generally,  in  this  state,  and  all 
others,  that  "the  laborer  is  worthy  of  his  hire"*  The  zule 
as  stated  in  legal  phraseology  in  39  C*J<  ?wc*  192,  page  142, 
lat 

"The  right  of  an  employee  to  compen- 
sation rests  in  general  upon  the 
performance  of  services,  under  an 
agreement,  express  or  lulled,  that 
condensation  shall  be  had  therefor,«^>H»" 

However,  we  believe  the  authority  given  the  county 
to  pay  such  person  is  found  in  Section  10,  itself,  if  not 
in  express  terms,  at  least  by  strong  implication*  'Ye  attach 
significance  to  the  concluding  sentence  of  the  section,  to-witx 

"Otl^r  employees  in  the  county 
office  shall  be  residents  of  such 
county  and  shall  oe  employed  with  due 
regard  to  the  population  of  the  county, 
existing  conditions  and  purposes  to 
be  accomplished  and  shall  be  paid 
by  the  State  Co  tioieslon.  **  T^^haais 
ours ) * 

Manifestly,  b^  the  words  "other  employees"  in  the 
county  office,  such  words  or  terras  comprehend  that  there  are 
additional  persons  or  employees  in  such  office,  other  -than  the 
"other  employees"  placed  in  such  office  by  the  Commission*  The 
further  fact  that  the  section  provides  that  the  "Commission" 
shall  pay  such  of  the  employees  as  are  placed  in  the  office  by 
the  Commission,  reasonably  leads  to  the  conclusion  that  the 
Legislature  intended  that  an  employee  or  employees  placed  in 
the  office  by  the  county  should  11  :e wise  be  paid  by  the  county* 
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Additional  reasons  for  o\ir  conclusions  that  the 
section  Itself  proTldes  authority  for  such  payment  by  the 
county,  lies  In  the  fact  the  county  Is  authorised  to  con- 
tribute money  directly  to  the  co  isisaion  for  the  support 
and  malntenanoe  of  the  coxinty  office*  Hence,  the  county 
authorized  to  use  Its  funds  In  such  lust  mentlondd  way, 
it  would  appear  stultifying  to  the  Intention  of  the  legislature 
to  say  that  the  county  could  not  use  such  funds  In  paying 
the  eiq)loyees  It  furnishes  for  the  benefit  of  the  county 
office  but  must  send  such  funds.  If  It  contributes  any  at 
all,  direct  to  the  commission  for  the  same  purpose*  It  Is  to 
be  noted,  that  the  county  Is  entitled  to  contribute' three 
elements  for  the  benefit  of  the  coiinty  office,  namely, 
moneys  and  services,  and  quarters* 

Referring  to  the  last  element  mentioned,  to-wit, 
furnishing  quarters  for  the  county  o ffice.  It  would  seem 
Idle  to  say  that  tne  county  could  not  pay  rant  for  and  furnish 
such  quarters,  if  it  were  necessary  so  to  do* 

a 

The  county  given  the  express  authority,  as  it  is, 
to  contrlbike  money,  seirvices  and  quaftars  for  the  benefit 
of  the  county  office,  then  if  it  la  to  be  prohibited  in  using 
such  money,  or  any  other  bounty  funds,  in  payment  for  the 
services  mentioned,  anct^or,  for  rent  and  furnishing  of 
quarters,  the  authority  to  furnish  such  services  and  quarters 
Is  destroyed  and  the  evident  legislative  intent  frustrated* 

It  Is  our  conclusion  that  a county  has  the  authority 
to  f\irnlsh  a person  or  persona  to  render  service  In  support 
and  maintenance  of  such  county  office  of  the  State  Commission, 
and  to  pay  directly  to  such  person  such  compensation  as  may 
be  agreed  upon  between  the  county  and  such  individual. 
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II. 


Kelatlve  to  your  second  question.  It  la  to  be 
noted,  that  the  division  of  the  county  funds  \mder  the  County 
Budget  Act,  Laws  of  lILlssourl  1937,  p.  423,  requires  that 
Class  5 shall  previde  for  a contingent  and  eroergency  expense 
fund. 


It  Is  our  conclusion  that  the  payaent  for  the  ser- 
vices hereinbefore  dealt  with,  can  and  should  be  classified 
and  charged  as  contingent  and  Incidental  expense  and  expenses 
of  paupers  not  otherwise  classified.  Or  If  Class  6 of  the 
Budget  Act  contains  the  balance  mentioned  afler  the  obligations 
called  for  therein.  If  any,  are  met,  then  payment  for  such 
services  can  be  made  out  of  either  Class  5 or  6 as  the 
case  may  warrant* 


Respectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney-General 


APPROVED; 


. J,  BTOt’ira’Oll'*: 

(Acting)  Attorney-General 
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County  Coiirts  should  transmit 
payment  for  indigent  patients 
to  the  State  Treasurer,  where 
It  becomes  a part  of  the  General 
Revenue  Fund 


I 

CANCER  COMMISSION 


December  22,  1938 


State  Cancer  Commission 
3713  Washington  Boulevard 
St.  Louis, Mis sour! 


Gentlemens 


This  will  acknowled  e receipt  of  your  letter 
of  Noven^er  17,  requesting  an  opinion  fross  this  office 
as  per  your  letter  as  follows: 

"As  per  yotir  ruling  of  July  28, 

1938,  the  Cancer  Coauission 
has  been  billing  the  various 
counties  for  care  given  patients 
in  the  cancer  wards  now  being 
operated  at  Pulton  and  St. 

Joseph.  To  date  we  have  received 
a total  of  v'425.09  in  payment 
of  statements  rendered. 

"The  Cancer  Commission  fully 
realizes  it  cannot  expend  these 
funds  for  any  reason  whatever. 

.However,  the  law  does  not 
specifically  provide  for  the 
disposal  of  these  funds.  The 
Cancer  Commission  is  desirous 
of  knowing  whether  this  money 
• should  be  turned  over  directly 
to  the  State  Treasury  and  put 
into  the  General  Fund,  whether 
the  State  Treasurer  should  set 
up  a separate  fimd  for  these 
payments,  designating  it  as 
belon^dlng  to  the  Cancer  ComtrJLs- 
slon  and  holding  same  until  the 
next  meeting  of  the  Leglslatvire, 
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or  whether  the  Commie 8 Ion  should 
deposit  all  fuzids  in  scum  bank» 
boldlnp  same  until  the  Legisla- 
ture again  meets* 

“On  November  16th  we  opened  an 
account  at  the  Mercantile  Commerce 
National  Bank  in  St  •Louis*  in  thh 
name  of  the  Cancer  Commission  of 
the  State  of  Lliasouri*  depositing 
therein  all  checks  received  to 
date.  The  Commission  intends  to 
leave  the  money  in  this  fuzid 
\intil  we  receive  an  opinion  from 
your  office  as  to  what  we  ahoiild 
do  with  same." 


Ovir  opinion  of  Joily  28*  1936*  to  which  you 
refer*  we  believe  very  definitely  disposes  of  the 
question  to  whom  a cotinty  court  should  make  pa.jment 
for  treatment  of  indigent  patients*  as  provided  for 
in  Section  11*  Laws  of  1937*  page  499*  by  the  con- 
clusion stated  in  such  opinion*  as  follows t 

"ProB  the  foregoing*  we  are  of 
the  opinion  that  all  fxinds 
billed  by  the  State  Cancer 
Commission  to  county  courts  for 
patients  in  state  hospitals 
Nuadser  1 and  2 must*  after  being 
allowed  by  the  county  couz*t*  be 
paid  over  to  the  treasvtrer  of  the 
State  of  Mlssoiarl*" 


Conaeqxiently*  the  money  you  have  on  deposit 
in  the  St.  Lo^U.8  bank  should  be  promptly  transferred 
by  you  to  the  Treasurer  of  the  State  of  Missouri* 
and  we  believe  it  votild  bt  wall  fop  you  to  hereafter 
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direct  county  courts  to  make  their  warrants  payable  to 
the  State  Treasurer  and  either  sent  direct  to  such 
treasurer  or  else  can  be  transmitted  throtigh  you* 

Relative  to  your  second  questlon*namely,  whether 
such  payments  by  co\mty  courts  Is  to  be  set  up  by  the 
treasurer  as  a separate  fund  for  the  benefit  of  the  Commis- 
sion* beg  to  say  that  In  view  of  the  absence  of  any  such 
provision  in  the  Cancer  Commission  Act  such  payments* 
when  received  by  the  treasurer*  go  into  the  general  revenue 
fuzxa  and  by  reason  of  Section  15  of  the  Act  the  General 
/ ssembly  can  appropriate  such  funds  or  any  part  thereof* 
together  with  any  other  money  In  the  general  revenue  fund 
for  the  use  of  the  Cancer  Commission  that  the  Legislature 
deeias  advisable* 


Very  truly  yours 

J.  Y.'.  BUFFINGTON 
Assistant  Attorney  General 

APPROVED 


J.  C.  TA^LOb 

(Acting)  Attorney  General 
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INSURANCE  DEPARTMENT:  State  not  liable  for  fees  of  special 

counsel  not  employed  as  provided  by 
statute » 


January  20,  1938 


Hon.  Charles  L.  Henson,  Chief  Counsel 
Insurance  Department 
Jefferson  City,  Missouri 

Dear  Judge  Henson: 


This  will  aoicnov.ledge  receipt  of  your  letter  of 
recent  date  in  vhich  you  submit  the  following  inquiry: 


"ulnolosed  is  a sisuorandiim  by 
Judge  Carlin  P.  Smith  and  Dean 
S.  Lesher  covering  their  services 
to  this  Departaient  in  some  Fed- 
eral Court  proceedings  which  are 
plainly  therein  described. 


'*\.e  submit  this  memorandum  to 
you  with  the  request  that  you  ad- 
vise us  if  this  Department  is  liable 
for  this  fee,  and  if  so,  whether  or 
not  it  can  be  paid  out  of  the  ap- 
propriation made  for  this  biennium 
to  this  Department.  If  liability 
is  fixed  on  us,  we  will  undertake 
to  negotiate  v.lth  them  on  the 
amount . ** 

The  rule  as  to  when  the  state  is  liable  on  a claim 
against  it  has  been  stated  in  State  ex  rel.  Duder  v. 
Hackmann,  305  l.c.  351,  in  the  following  language: 

"Before  the  State  can  be  held 
liable  for  the  payment  of  a fee  or 
expense  incurred  in  its  behalf,  the 
person  or  officer  claiming  such  fee 
or  expense  uust  be  able  to  point 
out  the  law  authorizing  such 
payment." 
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It  is  also  v/ell  settled  that  the  state  Is  not  liable 
for  any  compensation,  fees  or  allowance  to  any  person  who 
renders  seryloes  under  any  contract  or  agreeiuent  made  with- 
out express  authority  of  law.  article  IV,  Section  48, 
Constitution  of  Missouri,  proTides  as  follows: 

"The  General  Assembly  shall  haTe 
no  power  to  grant,  or  to  authorize 
any  county  or  municipal  authority 

' to  grant  any  extra  cooqpensation, 
fee  or  allowance  to  a public  of- 
ficer, agent,  servant  or  contractor, 
after  service  has  been  rendered  or 
a contract  has  been  entered  into 
and  performed  in  whole  or  in  part, 
nor  pay  nor  authorize  the  payment 
of  any  claim  hereafter  created 
against  the  State,  or  any  ooxinty 
or  nuniclpality  of  the  State,  under 
any  agreement  or  contract  made 
without  express  authority  of  law; 
and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null 
and  void.* 

V.e  must,  therefore,  determine  whether  the  claimants 
you  inquire  about  rendered  their  services  under  a contract 
or  agreement  expressly  authorized  by  law. 

The  authority  for  the  Superintendent  of  Insiirance 
to  employ  counsel  is  found  in  Section  5676,  R.S.  Ulssouri, 
1929,  which  provides,  in  part,  as  follows: 

*The  attorney-general  shall  be  his 
legal  adviser,  but  the  superin- 
tendent may,  with  the  approval  of 
the  governor,  employ  other  counsel 
for  the  purpose  of  enforcing  the 
insvirance  laws,  except  in  criminal 

prosecutions .* 

• 

There  is  also  a provision  in  Section  5954,  Laws  of 
1933,  Lxtra  Session,  page  70,  which  provides  as  follows: 
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"In  proceedings  to  enjoin,  rehabil- 
itate, dissolve,  vind  up  or  other - 
Vrlse  settle  the  affairs  and  dispose 
of  the  assets  of  insurance  companies, 
the  superintendent  of  the  insurance 
department  shall  receive  no  fees  nor 
compensation  for  any  services  per- 
sonally performed  by  him.  He  shall 
have  power  and  authority,  however, 
in  such  oases,  and  through  the 
course  of  the  whole  case,  to  employ 
the  necessary  legal  counsel  and 
asslstaaoe,  and  clerical  and  act- 
uarial force,  subject  to  the  ap- 
proval of  the  court  as  to  the 
amount  of  compensation  to  be  paid 
them,  and  the  expenses  of  such  em- 
ploy]Mnt,  together  with  all  necessary 
expenses  in  the  settlement  of  the 
business  of  the  company,  or  the  col- 
lection, disposition  or  distribution 
of  its  assets  shall  be  taxed  as 
costs,  and  paid  by  the  superintendent 
out  of  the  assets  of  such  company; 
or,  in  case  it  is  reinsured,  by  the 
reinsuring  company,  or  if  the  com- 
pany proceeded  against  has  no  assets, 
then  as  by  law  in  such  cases 
provided,  to  the  persons  doing  the 
work  and  rendering  the  service.’* 

The  foregoing  provisions  are  all  the  provisions  we  find 
covering  the  authority  of  the  Superintendent  of  Insurance 
to  eit^)loy  counsel. 

The  following  excerpts  from  the  memorandum  sub- 
mitted with  your  inquiry  are  all  the  references  there 
are  to  any  employment  of  the  claimants.  They  read  as 
follows : 


”In  iaay,  1936,  while  a hearing  was 
being  held  in  the  United  States  Dis- 
trict Court  for  the  District  of 
Kansas  to  determine  the  solvency  of 
the  Federal  Reserve  Life  Insurance 
Company,  a Kansas  Corporation,  the 
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Superintendent  of  the  Insurance 
i)epartioent  of  the  State  of 
Missouri  requested  Judge  Carlin 
H.  Smith  to  obserTe  the  proceedings 
and  to  report  the  result  thereof." 

"l^r.  0*Malley,  superintendent,  re- 
quested Judge  Smith  to  resist  the 
appointi»nt  of  anyone  other  than 
himself  as  the  ^ciliary  ReceiTer 
in  Missouri  and  to  attempt  to  Tacate 
the  reeeiTership," 

"xe  v.ere  requested  by  the  Superin- 
tendent to  file  a return  to  this 
order  and  to  represent  him  in  con- 
nection therewith*" 

It  will  be  seen  from  the  foregoing  record  of  em- 
ployiusnt  that  claimants  Vvere  not  employed  in  accordance 
with  either  Section  5678,  R.S.  Missoxiri,  1929,  or 
Section  5954  of  the  Session  Acts,  supra,  and  we  must 
therefore  conclude  that  they  v^ere  not  eji^loyed  by  express 
authority  of  law.  That  being  true,  the  state  is  not 
liable  to  them  for  any  foe  or  conq>ensation  for  services. 

It  follows  that  if  the  state  is  not  liable  to  the  claimants, 
then  no  compensation  can  be  paid  them  out  of  the  appro- 
priation for  the  Insurance  Department  for  the  current 
biennium,  for  as  was  said  in  State  ex  rel*  v.  Haclocann, 

314  Mo*  l.c*  53s 

"and  it  might  be  said  in  passing, 
that  the  Legislature  could  not  now 
pass  a valid  act  appropriating 
money  out  of  which  relator *s  claim 
could  be  paid,  because  his  claim  is 
based  upon  a contract  entered  into 
without  authority  of  law  and  Section 
48  of  Article  IT  of  the  Constitution 
expressly  prohibits  the  General  as- 
sembly from  authorizing  the  payment 
of  any  claim  hereafter  created 
against  the  state'  under  eoiy  agree- 
ment or  contract  made  without  express 
authority  of  law,  and  that  all  such 
authorized  contracts  shall  be  null 
and  void." 
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The  major  portion  of  the  memorandum  submitted  by 
claimants  deal  with  the  nature  and  extent  of  the  work  done 
by  them,  and  in  said  meioorandum  claimants  say: 

"Throughout  this  entire  period  pre** 
ceding  the  appointment  of  Judge 
Henson  as  oounsel,  the  Insurance 
Department  was  without  oounsel  ex- 
cept for  the  performance  of  such 
legal  duties  as  Ur.  Allebach  could 
perform  in  connection  with  his 
functions  as  chief  Deputy 
Superintendent." 

We  hare  no  doubt  but  that  claimants  put  in  much 
time  and  effort  in  the  matter  they  were  handling,  but 
such  consideration  is  beside  the  question,  since  we  can 
only  pass  upon  the  legality  of  their  claim.  State  ex 
rel.  Bradshaw  ▼.  Haokmann,  276  U6.  l.o.  611: 
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"If  so  it  be  that  the  crying 
exigencies  brought  about  by  a 
Morld  War  unforeseen  and  undreaieed 
of  when  the  act  in  question  was 
passed  had  so  altered  national  and 
domestic  conditions  when  the  trips 
in  question  were  made  as  to  make  it 
absolutely  necessary  and  praise- 
worthy for  the  relator  to  incur  the 
expense  in  oontroTersy  in  the  first 
and  second  counts,  we  are  yet  forced, 
howerer  much  the  situation  may  ap- 
peal to  our  personal  sympathies  to 
relegate  this  phase  of  the  ease  to 
the  Legislature.  Our  duty  in  the 
premises  is  done  when  we  are  unable 
to  lay  our  finger  on  any  existing 
statute  which,  when  construed  under 
the  rules  laid  down,  supra,  will 
justify  us  in  adjudging  payment. 
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COHCLUSIOH 


It  is,  therefore,  the  opinion  of  this  office  that 
the  Insurance  Department  is  not  liable  for  the  fee  olained 
by  ludge  Carlin  f • Smith  and  Dean  S,  Lesher,  upon  the 
facts  submitted  in  their  memorandum  and  that  no  fee  or  com* 
pe neat ion  can  be  paid  them  out  of  the  appropriation  for 
this  department  for  the  current  biennium. 


Respectfully  submitted. 


H/)RRI  H.  KAT 

Assistant  Attorney  Qeneral 


APi«07iSD  BT: 


(Aetingl  Attorney  Qeneral 


BHK:VAL 
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CompensaUlon  that  may  be  paid  insurance  examiners  for 
examination  of  foreign  and  domestic  companies  doing  business 
in  this  state  and  method  of  accoiinting.  , 


February  3,  1938 


Honorable  Charles  L.  Henson 
Chief  Counsel 
Insurance  department 
Jefferson  City,  Hissovirl 


Dear  sir: 


We  wish  to  acknowledge  your  request  for  an  opinion  \inder 
date  of  January  2Q,  1938«  wherein  you  state  as  follows: 

"There  are  several  sections  of  the  Insurance 
laws  touching  the  amount  of  conqpensatlon 
examiners  for  the  Superintendent  of  Insurance 
can  receive  In  connection  with  the  examination 
of  Insurance  companies.  We  are  referring 
particularly  to  sections  5674  and  5685  of 
Article  1,  Chapter  37,  Revised  Statutes  of 
Missouri  1929. 

Yi/e  would  like  to  have  you  advise  us  as  to 
the  amount  of  cos^nsatlon  an  examiner  can 
receive  In  examining  each  of  the  various 
kinds  and  types  of  Instirance  companies  or 
associations  doing  business  In  this  state, 
either  foreign  or  domestic,  together  with 
the  proper  method  to  be  used  In  approving 
such  accovints." 


I. 

(A)  Insurance  Companies 

We  will  consider  first  the  compensation  that  can  be  paid 
examiners  under  oxir  statutes  and  then  the  proper  method  to  be 
used  In  approving  accoxmts* 
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Article  I,  Chapter  37,  R.  S.  Missouri  1929,  relates 
to  the  Insurance  Department  and  contains  the  followinj^  sections, 
among  others: 

section  5684  provides  for  the  employment  of  examiners 
by  the  Superintendent  of  Insurance,  in  part  as  follows: 

"The  superintendent  may  accept,  in  lieu  of 
an  examination  by  himself,  or  by  his 
authority,  a certificate  of  an  examination, 
accompanied  by  a statement  of  all  the  facta 
in  the  case  made  by  the  Insurance  consoissioner 
or  superintexident  of  another  state,  of  a 
company  organized  under  the  laws  of  such  state. 

The  said  superintendent  may  make  and  conduct 
such  examination  in  person,  or  he  may  appoint 
one  or  more  persons  to  make  and  conduct  the 
same  for  him.  If  made  by  another  than  the 
superintendent  in  person,  the  person  thereimto 
d\ily  appointed  by  said  superintendent  shall 
have  the  same  powers  as  above  granted  to  the 
superintendent;  and  a certificate  of  appointment, 
iinder  the  official  seal  of  said  superintendent, 
shall  be  sufficient  aut  lority  and  evidence  there- 
of for  the  person  or  persons  to  act.  For  the 
purpose  of  making  such  examinations,  or  having 
the  same  made,  the  superintendent  may  employ 
the  necessary  clerical,  actxiarlal  and  other 
assistance." 

Section  5686  provides  for  the  payaent  of  expenses  Incurred 
in  examination  of  insurance  companies  as  follows: 

"The  expenses  of  proceedings  now  or  hereafter 
had  against  Insxirance  companies,  and  of 
examinations  of  the  assets  or  liabilities  and 
valtiatlons  of  policies  of  insurance  companies 
doing  business  in  this  state,  shall  be  assessed 
by  the  superintendent  of  the  insinrance  de- 
partment upon  the  coiqpany  proceeded  against  or 
examined,  or  whose  policies  have  been  valued, 
and  shall  be  in  the  first  instance  paid  by 
such  company,  on  the  order  of  the  superintendent, 
directly  to  the  person  ur  persons  making  such 
examination  or  valuation,  or  rendering  the 
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serglce*  In  case  of  such  examination,  or 
valuation  or  proceedlnt:,  if  the  company  has 
been  or  shall  be  adjudged  Insolvent,  or  shall 
neglect,  fall  or  refuse  to  pay  said  expenses, 
the  superintendent  may.  In  his  discretion, 
retain  from  the  fees  collected  under  the  next 
succeeding  section  enough  to  pay  for  the  same. 

In  whole  or  In  part;  'and  the  amount  so  paid 
by  him,  together  with  costa,  charges  and  fees 
for  collecting  the  same,  shall  be  a first  lien 
upon  all  the  assets  and  property  of  such 
company,  and  may  be  recovered  by  the  superin- 
tendent in  any  court  of  competent  jurisdiction, 
by  suit;  or,  if  said  company  be  In  liquidation, 
or  process  of  being  wound  up,  the  cost  and 
expenses  of  settling  Its  affairs  shall,  except 
In  cases  of  companies  now  In  the  hands  of 
receivers,  be  allowed  and  taxed  as  costs 
against  said  company,  and  sliall  be  a first 
lien  upon  and  payable  out  of  its  assets.  When 
collected  by  the  superintendent,  the  amount 
retained  by  him  shall  be  by  him  applied  to 
the  reimbursement  of  the  fund  of  the  depart- 
ment, and  shall  then  be  paid  Into  the  treasury, 
as  provided  in  section  6090:  Provided,  however, 
that  before  any  costs  of  an  examination  or 
valuation  shall  be  paid,  vouchers  for  the  same 
shall  be  submitted  to  and  approved  by  the  state 
auditor;  and  provided  further,  that  wlien  any 
examination , or  valuation  Is  made  by  the  superin- 
tendent in  person,  the  cost  of  making  the  same, 
excepting  his  traveling  or  other  necessary 
personal  expenses,  shall  be  paid  by  him,  vdien 
collected.  Into  the  department  fund;  and  provided 
further,  that  the  fees  for  an  examination  of 
the  assets  or  liabilities  of  a co  pany  shall 
not  exceed  ten  dollars  per  day  for  any  one 
examiner,  together  with  all  necessary  expenses 
incurred  and  actually  paid,  and  reported  under 
oath  of  the  examiner,  and  that  the  fees  for 
making  valuations  of  policies  or  other  obliga- 
tions of  assurance  shall  not  exceed  ten  dollars 
for  each  million  dollars  of  Insurance,  or 
fractional  part  thereof,  for  all  ordinary  forms 
of  policies;  and  for  forms  of  policies  requiring 
special  construction  of  tables  for  valxiatlon, 
the  cost  of  computing  such  tables  shall  be  added. 
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The  above  sections  appear  in  the  Revised  •Statutes  1919* 
numbered  8095  and  o098  respective:  ly* 


In  1929  the  Le^^islature  adopted  Section  5674  R.  S.  Mo* 
1929  (Laws  of  Missouri  1929*  .ectlon  6085a*  page  259)*  providing 
for  the  employment  among  others  of  a chief  examiner  and  one  or 
more  examiners  to  assist  him*  as  follows: 


"Said  superintendent  of 'insurance  may  ap- 
point and  employ  an  actuux*y*  who  shall  be 
subject  to  removal  at  the  pleasure  of  said 
superintendent*  The  salary  of  said  actuary 
shall  not  exceed  the  stim  of  five  tliousand 
dollars  (^^*000*00)  per  annum*  and  shall  be 
payable  In  the  same  manner  as  the  salary  of 
the  superintendent  of  Insurance;  said  actuary 
shall  have  had  at  least  five  years*  experience 
In  actuarial  work*  The  duties  of  said  actuary 
shall  be  those  usually  perfonoed  by  actuaries 
and  he  shall  further  do  such  things  connected 
with  the  dep  rtment  of  Insurance  as  he  may 
be  directed  to  do  by  the  superintendent  of 
Insurance*  All  fees*  allowed  or  paid  to  the 
actuary  as  provided  by  the  laws  of  the  state* 
shall  be  paid  to  the  8i.ate  treasurer  In  the 
cEuae  manner  as  other  fees  collected  by  the 
superintendent  of  insurence.  The  superintendent 
of  Insurance  may  also  appoint  a chief  examiner* 
who  shall  be  subject  to  removal  at  the  pleasure 
of  said  superintendent*  Said  examiner  shall 
have  had  at  least  five  years'  experience  In 
examination  work  and  Insurance  matters*  The 
salary  of  said  chief  examiner  shall  not  exceed 
five  thousand  dollars  (4&#000*00)  per  annuxo* 
said  salary  to  be  paid  In  the  same  manner  as 
are  the  other  salaries  of  the  Insurance  depart- 
ment* The  said  actuary  and  the  said  chief 
examiner  sliall  not  be  or  become  Interested  In 
any  Insurance  company  other  than  as  a policy- 
holder* The  superintendent  of  Insurance  shall* 
thro  gh  the  chief  examiner*  have  the  right  to 
examine  Into  the  affairs  and  good  faith  of  any 
corporation*  association*  person  or  persons  idio 
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is  engaged  In,  or  Is  clalmlnij  or  advertising 
that  it  is  engaged  in,  organizing  or  receiv- 
ing subscriptions  for  or  disposing  of  stock 
of,  or  in  an;v  manner  aiding  or  taking  part  in 
the  formation  of  or  buxiness  of,  an  intrurance 
cox*poratlon,  association  or  organization  and 
such  chief  exaralner  shall  conduct  or  assist 
in  conducting  the  examination  of  insurance 
companies,  associations  and  organizations  and 
reciprocal  or  inter-insxirance  exchanges  as 
required  by  law,  and  do  such  other  things 
pertaining  to  the  department  of  Insiiranoe  as 
he  may  be  directed  by  the  superintendent  of 
said  department*  The  superintendent  of  insurance 
may  also  enqploy  one  or  more  expert  actuaries, 
or  examiners,  to  assist  the  chief  examiner 
in  making  such  examinations— the  foes  and  ex- 
penses in  all  such  cases  to  oe  reasonable  and 
to  be  paid  by  the  company,  association, 
organisation  or  reciprocal  or  inter insurance 
exchange  \inder  examination,  upon  accounts 
approved  by  the  superintendent  of  insvirance* 

Said  actxiary  and  chief  examiner  stiall  each 
file  bond  as  required  by  the  superintendent 
of  the  insurance  department,  said  bond  not  to 
. exceed  the  sum  of  ten  thousand  dollars 
($10,000.00)." 

And  also  adopted  Section  5676  K*  S*  Missouri  1929  (Laws  of 
Mlssoixrl  1929,  Section  6087,  page  235),  as  follows! 

. "Said  superintendent  shall  receive  an  -annual 
salary  of  ^^6,000*00,  and  his  deputy  an  annual 
salary  of  $4,500*00,  w .ieh  salaries  shall  be 
* paid  monthly  in  the  manner  hereinafter  provided, 

wlilch  said  salary  shall  be  paid  and  accepted  in 
full  compensation  for  all  services  performed  by 
said  superintendent  and  deputy  in  any  capacity* 

All  fees  paid  the  said  superintendent  or  any 
employe  of  said  department  or  any  appointee  for 
any  special  purpose  shall  be  paid  into  the 
state  treasury  to  the  credit  of  the  insurance 
department  fond  and  no  fees  shall  be  retained 
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by  any  official,  en5>loye  or  appointee  of 
said  department.  Provided,  not  Ing  contained 
herein  shall  apply  to  the  per  diem  to  be  paid 
to  special  examiners  or  actuaries  employed 
by  the  superintendent  of  Insxiranoe  and  which 
Is  paid  by  the  corapcmy  under  examination  upon 
accoimts  approved  by  the  superintendent  of 
Insurance. " 

/in  examilnatlon  of  the  above  statutes  reveals  that  under 
Section  5685  fees^  for  the  exomlimtlon  of  a company  ’’shall  not  exceed 
Ten  hollars  per  day  for  any  one  examiner,  together  with  all  necessary 
expenses  Inourred  and  actually  paid.” 

Section  5674  passed  subsequently'  to  Section  5685  provides 
that  "In  making  sucli  examinations— the  fees  and  all  expenses  In 
all  such  cases  to  be  reasonable." 

The  question  arises  idiether  the  legislature  In  enacting  the 
latter  section  intended  that  the  only  limitation  on  the  amotmt  to 
be  paid  examiners  was  that  they  be  reasonable. 

A similar  question  was  presented  In  tlie  case  of  State  vs. 
Westhuea,  9 S.  W.  (2)  (Mo. } 612,  1.  c.  618,  619.  One  section  pro- 
vided that  "there  shall  not  be  allowed  for  such  publication  a 
higher  rate  than  one  dollar  per  square,"  etc,  and  another  section 
provided  that  It  was  the  duty  of  the  Secretary  of  State  "to  obtain 
the  roost  advantageous  terms  possible.”  The  Court  In  holding  that 
there  was  no  conflict  bet\<'oen  the  two  sections,  azxd  that  they  should 
be  read  and  construed  together,  salds 

"»  -iHHirespondent  held  that  it  was  the  duty  of 
the  secretary  of  state  \uider  the  law  (section 
10402,  R.  S.  1919)  *to  obtain  the  most 
advantageous  terms  x>os8lble. ' Respondent  then 
set  forth  what  he  coneldeired  Is  meant  by  the 
words  'most  advantageous  torms. ' 

It  Is  the  contention  of  relator  that  section 
10402,  R.  S.  1919,  was  Impliedly  z*epealed  by 
Laws  of  1923,  pp.  322  and  323,  whereby 
section  10401,  R.  S.  1919,  was  expressly 
repealed  and  new  section  10401  was  enacted  in 
lieu  thereof.  In  this  contention  we  are  \inable 
to  concur. 
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The  first  eleven  lines  of  new  section  10401 
are  substantially  the  scuoe  as  section  10401, 

R.  S.  1919,  except  that  'constitutional  amend- 
ments or  other  questions  to  be  sutenitted  to 
the  people*  are  added.  The  following  lan- 
guage is  identical  in  both  sections,  to-wlt: 

'There  shall  not  be  allowed  for  such  publica- 
tion a higher  rate  than  one  dollar  per  square 
of  two  hundred  and  fifty  ems  for  the  first 
insertion,  and  fifty  cents  for  each  subse- 
quent insertion;  and  for  fractional  squares 
and  parts  of  squares  in  the  same  proportion. ' 

New  section  10401  concludes  as  follows s 

'When  any  law,  proclamation,  advertisement, 
nominations  to  office,  pro  osed  constitutional 
amendments,  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice,  shall  be 
required  by  law  to  be  publis  ed  in  any  news- 
paper, the  rates  herein  specified  shall  prevail, 
and  all  laws  or  parts  of  laws  in  conflict 
iierewlth,  except  sections  10405,  10406  and 
10407,  Revieed  Statutes  of  Missouri,  1919, 
are  herebi  repealed. * 

'The  rates  herein  specified*  are  the  rates 
specified  in  the  first  sentence  comprising 
eleven  lines  of  new  section  10401.  Such  rates 
may  not  be  higher  than  $1,  etc.  ’.Ye  are  un- 
able to  perceive  any  conflict  between  new 
section  10401  and  section  10402,  R.  S.  1919. 
Hence  the  latter  section  must  be  deemed  to  be 
in  full  force  and  effect.  New  section  10401 
and  section  10402,  R.  S.  1919,  must  be  read 
together  and  construed  as  if  they  reads  There 
shall  not  be  allowed  for  such  publication  a 
higher  rate  than  fl  per  square,  etc.,  but,  in 
procuring  such  publication,  the  public  officers 
shall  accept  of  the  most  advantageous  terms 
that  can  be  obtained,  not  exceeding  ^ per 
square,  etc.” 
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And  In  the  case  of  State  ex  rel.  vs.  Leinay  Ferry  Sewer 
District  of  St .Louis  County,  92  S.  W.  (2)  (Mo.  Sup.  £n  Bcmc)  704, 
1.  c.  706,  707,  we  had  the  following  situation!  One  section 
provides  th&t  the  Board  of  Supervisors  may  levy  "not  more  than 
ten  cents  per  square  of  one  hundred  sq\iare  feet".  Another 
section  provides  that  the  Board  of  Supervisors  "shall  make  such 
additional  uniform  tax  levies  as  will  be  necessary  to  pay  such 
deficiencies".  The  Court  In  holding  that  the  two  sections  ah  luld 
be  read  and  construed  together  and  both  given  force  and  effect 
reached  the  conclusion  that  the  additional  levies  could  not 
exceed  the  maximum  levy  of  ten  cents,  but  was  Intended  to  provide 
for  additional  levies  to  pay  deficiencies  within  such  limits. 

The  Court  In  Its  opinion  salds 

"A  literal  construction  of  section  11062, 
standing  alone,  would  destroy  the  limitation 
placed  on  the  leby  by  section  11037,  allow 
the  district  to  Incur  prellmlnnry  ejqpenses  In 
any  amount  It  saw  fit,  without  limit,  and, 
upon  dissolution  of  the  district,  permit 
additional  levies  to  be  made  to  pay  the  out- 
stcuidlng  obligations  of  the  district,  even 
thoiigh  the  combined  levies  be  far  In  excess 
of  the  maximum  levy  of  10  cents  authorized 
by  section  11037.  It  thus  appears  that,  vdien 
these  two  sections  are  considered  separately, 
they  appear  to  be  In  hopeless  conflict.  How- 
ever, us  they  are  parts  of  the  same  act  and 
relate  to  the  same  subject-matter,  they  should 
be  read  and  construed  together  and  both  be 
given  force  and  effect.  If  by  so  doing  we  can 
effectuate  the  Intention  of  the  Leglslat\ire, 
and  at  the  same  time  not  violate  an^  recognized 
xnile  of  statutory  construction. 

As  heretofore  seen,  section  11037  fixes  the 
maximum  levy  which  can  be  made  for  the  purpose 
of  paying  preliminary  expenses  Incurred  and 
to  be  Incurred  at  10  cents  per  100  square  feet, 
but  It  does  not  require  that  the  maximum  of 
10  CO:  it 8 per  square  be  levied  in  the  first 
Instance.  The  Legislature  knew  that  fact.  If 
a district  should  levy  less  than  the  maximum 
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limit  of  10  cents,  then  incur  expenses  in 
excess  of  the  levy  made,  but  within  the 
authorized  limit  of  10  cents,  such  deficiency 
sh  >uld  be  paid  becaiiae  Inciu'red  within  the 
limit  author Ir.ed.  Evidently  the  Legislatiire 
intended  b';,  the  enactment  of  section  11062 
to  care  for  such  a deficiency  by  providing 
for  additional  levies  within  the  limit  au~  • 
thorised,  to  pay  deficiencies  within,  but  not 
in  excess  of,  such  authorized  limit*  We  so 
construe  section  11062*  Such  a construction 
is  not  only  reasonable  but  it  acoz*edlts  the 
Legislature  with  a laudable  purpose  in  enacting 
both  sections  and  gives  to  both  sections  life 
and  operative  effect*  The  prestimptlon  is  that 
the  Legislature  had  a purpose  In  enacting  both 
sections  and  intended  that  both  should  be 
effective*  To  give  the  sections  the  constiruction 
contended  for  by  relators  would  emasculate 
section  11037  by  removin,,  the  limit  placed  on 
the  levy  by  that  section,  and  make  possible  the 
incurring  of  useless  and  unnecessary  expenses 
which  would  finally  result  in  the  inposition 
of  unjust  and  unfair  tax  burdens. ” 

Returning  to  the  consideration  of  Sections  6674  and  5686 
we  are  unable  to  perceive  any  conflict  between  them*  Reading  the 
two  sections  together  we  are  of  the  opinion  that  examiners  making 
Insurance  exaninations  of  both  foreign  and  domestic  companies  are 
entitled  to  reasonable  fees,  but  not  to  exceed  Ten  Dollars  per 
day  for  any  one  examiner,  together  with  all  necessary  expenses 
incurred  and  actually  paid* 

We  are  of  the  opinion  that  the  above  conclusion  is  further 
etrengtuened  by  reason  of  the  language  of  Section  v^76,  supra,  which 
was  adopted  at  the  same  legislative  session  as  Section  6674,  in  that 
the  former  section  specifically  refers  to  a per  diem  to  be  paid 
examiners  employed  by  the  Superintendent  of  Insurance.  The  words 
"special  examiners"  being  merely  vised  to  distinguish  them  from 
examiners  attached  to  the  Insurance  Department  as  regular  employees 
of  the  State  and  paid  by  the  latter* 
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(B)  Insurance  on  the 
Assessment  Plan* 


Article  III,  Chapter  37,  Section  5756  R.  S*  Missouri  1929, 
relates  to  Insurance  on  the  assessment  plan  and  provides  that  the 
fees  and  costs  of  examination  shall  be  the  same  as  now  provided 
by  law  for  the  examination  of  life  Insurance  companies,  as  follows! 

"The  fees  for  Issuing  certificates  of 
authority  to  do  business,  for  making  the 
report  to  the  circuit  court  upon  an  appli- 
cation for  Incorporation,  and  for  filing 
annual  statements,  shall  In  each  of  aforesaid 
cases  be  the  sum  of  twenty-five  dollars;  and 
the  fees  and  costs  of  examinatiuns  and  the 
fee  for  each  agent's  license  shall  be  the 
same,  and  paid  by  the  company  in  like  manner, 
as  now  provided  by  law  for  the  examination 
of  life  Insurance  companies*” 

Prom  the  foregoing  we  are  of  the  opinion  that  exarilners 
In  making  examinations  df  Insiirance  companies  doing  business  on  the 
assessment  plan,  both  foreign  and  domestic,  sure  entitled  to  reasonable 
fees  but  not  to  exceed  Ten  Dollars  per  day  for  any  one  examiner, 
together  with  all  necessary  expenses  Inctirred  and  actually  paid* 

(C)  Insurance  on  Stipulated 
Premium  Plan* 


Article  IV,  Chapter  37,  Section  5762  R.  S.  Hiasourl  1929, 
relates  to  insurance  on  the  stipulated  premliim  plan  and  provides 
that  Sections  5684  and  5685  are  applicable  In  part  as  follows! 

shall  be  deemed  to  be  engaged  in  the 
businecs  of  life  insurance  upon  the  stipulat- 
ed premium  plan  and  shall  be  subject  only  to 
the  provisions  of  this  article,  except  that  . 
the  provisions  of  sections  5684  and  5685, 

Revised  Statutes  1929,  shall  be  applicable.” 
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The  above  section  refers  only  to  Sections  5684  and  5685, 
but  considering  all  the  sections  relating  to  the  same  subject 
matter  we  would  necessarily  Include  Section  5674,  and  we  are 
therefore  of  the  opinion  that  examiners  in  making  examinations 
of  Insurance  coit^>anl08  doing  business  on  the  stipulated  premium 
plan,  both  foreign  and  domestic,  are  entitled  to  reasonable 
fees,  but  not  to  exceed  ten  dollars  per  day  for  any  one  examiner, 
together  with  all  necessary  expenses  Incurred  and  actually  paid. 


(D)  Industrial  and 
PiMdentlal  Inenranoe. 


Article  V,  Chapter  37,  Section  5788  R.  Missouri  1929, 
relates  to  Industrial  or  pz*udentlal  life  Insurance  business,  and 
provides  that  the  fees  shall  be  the  same  as  now  paid  by  other  life 
Insurance  companies,  as  fallows t 

"All  companies  organised  under  the  provi- 
sions of  this  article  shall  pay  the  same  fee 
and  license  as  are  now  paid  by  other  life 
Insux'ance  companies,  except  that  the  annxial 
license  for  each  agent  and  solicitor  shall 
not  exceed  the  sum  of  fifty  cents.” 

From  the  foregoing  we  are  of  the  opinion  that  examiners 
In  making  examinations  of  insurance  companies  doing  an  Industrial 
or  prudential  buslnese,  both  foirelgn  and  domestic,  are  entitled 
to  reasonable  fees,  but  not  to  exceed  Ten  Dollars  per  day  for  any 
one  examiner,  together  with  all  nece8sax*y  expenses  incurred  and 
actually  paid. 


(E)  Reciprocal  or  Inter- 
Insiuranoe  Contracts. 


Article  XI,  Chapter  37,  Section  5972,  R.  S.  Missouri  1929, 
relates  to  Individuals,  partnerships  and  corpoiratlons,  both  domestic 
and  foreign,  exchanging  reciprocal  or  Inter- Insurance  contracts 
with  each  other,  and  provides  in  part  as  followst 
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*The  business  affairs  and  assets  of  said 
reciprocal  or  Inter* Insurance  exchanges , 
as  shown  at  the  office  of  the  attorney 
thereof,  shall  be  subject  to  examination  by 
the  superintendent  of  Insurance,  as  often 
as  he  sees  fit  and  the  cost  thereof  shall 
be  paid  by  the  exchange  examined.  ” 

Section  5685  supra,  providing  for  payment  of  a per  diem 
fee,  relates  to  examination  of  Izisuranoe  companies  generally.  Section 
5674  supra,  providing  for  the  payment  of  a reasonable  fee,  relates 
to  an  Insurance  company  generally,  but  also  specifically  Includes 
reciprocal  or  Intel** Insurance  exchanges,  Constx»uino  the  afore- 
mentioned sections  with  Section  5972,  we  are  of  the  opinion  that 
examiners  In  making  examinations  of  reciprocal  or  Inter* Insurance 
exchanges, ’both  foreign  and  domestic,  are  entitled  to  reasonable 
fees  not  to  exceed  Ten  Dollars  per  day  for  cuoy  one  examiner,  to- 
other with  all  neces::ary  expenses  incurred  and  actually  paid. 


(F)  I’ratemal  Beneficiary 
Associations, 


Article  XIII,  Chapter  37,  Section  6016,  relates  to  fraternal 
beneficiary  associations  and  provides  compensation  for  the  examiners 
of  comestlc  companies  In  part  as  follows: 

"The  superintendent  of  insurance,  or  any 
person  he  may  appoint,  shall  have  the  power 
of  visitation  and  examination  Into  the 
Affairs  of  any  domestic  socle ty.<HHKHHHH» 

The  expense  of  such  examination  and  all 
valuations.  Including  compensation  and  actual 
expenses  of  examiners,  shall  be  paid  by  the 
society  examined,  or  whose  policies  are 
valued,  upon  statements  furnished  by  the 
superintendent  of  Insurance,  and  eacli  society 
shall  be  examined  at  least  once  every  three 
years.  The  compensation  of  examiners  shall 
be  ten  dollars  per  day  for  each  examiner 
for  regular  or  special  valuations  of  the 
policy  obligations  of  such  societies,” 
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Article  Xlllf  Chapter  37,  Section  6018  relates  to  fraternal 
beneficially  associations  and  provides  oompensatlon  for  the  examiners 
of  foreign  companies  In  part  as  follows! 

"The  superintendent  of  insurance,  or  any 
person  whom  he  may  appoint,  nay  examine  any 
foreign  society  transacting  or  applying  for 
admission  to  transact  business  In  this  state* 
wfHHHiThe  compensation  and  actual  expenses  of 
the  examiners  making  any  such  examlaatlon, 
and  for  all  general  or  special  valuations, 
shall  be  paid  by  the  society  examined  or 
idiose  policy  obligations  have  been  valued 
upon  statements  fux*nlshed  by  the  superin- 
tendent of  insurance!  Pirovlded,  the  fees 
of  examiners  shall  not  exceed  fifteen  dollars 
per  day  for  each  exai.ilner* " 

f'rom  the  foregoing  we  are  of  tlie  opinion  that  examiners  In 
making  examination  of  Insurance  companies  doing  business  as  fraternal 
belief Iclary  associations,  are  entitled  to  Ten  Dollars  per  day  for 
any  one  examiner,  together  wit.  actual  expenses.  If  the  association 
be  a domestic  one,  and  not  to  exceed  Fifteen  Dollars  per  day  for 
any  one  examiner  together  with  actual  expenses  if  the  association 
be  a foreign  one* 

(0)  Town  Mutual 
Insurance  Companies* 


Article  XVI,  Chapter  37,  Section  6078,  R.  S*  Missouri  1029, 
relates  to  town  mutual  Insurance  cosq;>SLnlea  and  provides  compensation 
for  the  examiners  In  pairt  as  follows! 

"The  expenses  of  such  examination  shall  be 
paid  by  the  company  examined,  but  the  amount 
charged  therefor  shall  not  exceed  the  sum  of 
five  dollars  per  day  for  the  time  actually 
expended  In  making  the  some,  and  actual 
traveling  and.  hotel  expenses,  and  shall  not 
exceed  In  the  aggregate  the  sum  of  fifty  dollars*" 
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From  the  foregoing  vre  are  of  the  opinion  that  exoml.-.ers 
In  making  examinations  of  Insurance  companies  doing  business  as 
town  mutual  insurance  co  ipanies,  both  foreign  and  domestic*  are 
entitled  to  a foe  of  not  to  exceed  f^5«00  per  day,  together  with 
actual  traveling  and  hotel  expenses,  but  In  no  event  must  the 
cost  of  the  entire  examination.  Including  the  per  diem  and  ex- 
penses, exceed  the  sum  of  Fifty  hollars* 


II. 

Metrnd  of  Approving  Examiners  Accounts. 


Section  5684  R.  S*  MlssoTirl  1929  provides  tluit  the  Superin- 
tendent of  Insurance  shall  examine  any  insurance  company  Incor- 
porated by  or  doing  business  In  this  State,  In  part  as  follows: 

"The  superintendent  of  the  Insxirance  depart- 
ment shall  examine  and  inquire  Into  all 
violations  of  the  Insurance  laws  of  the  state, 
and  examine  the  financial  condition,  affairs 
and  management  of  any  Insurance  company  In- 
corpoz*ated  by  or  doin^  business  In  this 
state-M-^  • 

Section  5685  R*  S*  Missouri  1929,  provides  that  the  expenses 
of  exaialnatlons  of  Insurance  companies  doing  business  In  this 
state  shall  be  assessed  by  the  Superintendent  of  Insurance  upon 
the  company  examined,  and  on  his  order  paid  by  the  Company  directly 
to  the  person  or  persons  making  the  examinations*  It  Is  further 
provided  that  before  any  costa  of  an  examination  are  paid  vouchers 
for  the  same  must  be  submitted  by  the  examiners  under  oati  and 
approved  by  the  Auditor  (r>eo  Section  5685  supra)* 

Sections  6674  and  5676  R-  S.  Missouri  1929  provide  that 
the  fees  and  expenses  of  examiners  are  to  be  paid  by  the  company, 
association,  organization,  reciprocal  or  Inter- Insui'ance  excliange 
under  examination,  upon  accoxmts  approved  by  the  Superintendent 
of  Insurance  (See  Sections  5674  and  6676  supra)* 
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Construing  'the  aforementioned  sections  together  so  as 
to  oive  each  force  and  effect,  we  are  of  tlia  opinion  that  the 
proper  method  to  be  used  in  approving  accoimts  of  examiners 
employed  by  the  Superintendent  of  Insurance  to  examine  ins\irai  ce 
companies  incorporated  by  or  doing  business  in  tnis  State  is  to 
have  the  superintendent  examine  them  and  if  correct  and  under 
oath  to  a^jprove  them,  submit  same  to  the  auditor  for  nls  approval, 
and  then  forward  to  the  company  examined  for  their  payment  directly 
to  the  examiner* 


Kespeotfully  submitted. 


MAX  '.VASSERMAN, 

•Assistant  Attorney  General 

APPROVED: 


TTTTfmzn 

(Acting ) Attorney  General 
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LIQUHR  QO^^BO^•t  (1)  Counties  not  authorized  to  issue  licensea^  but 

should  give  dealer  something  as  evidence  or  proof 
that  he  had  paid  county  fee, 

(E)  Person  not  paying  county  fee  is  subject  to  pros- 
ecution and  his  state  liquor  license  may  be  revoked. 
(3)  County  Court  may  not  pay  salary  of  employee  of 
Llauor  Department. 

^ rdOWLLfy  1^'TOB 


/" 


kr.  George  ts.,  iieneghan 
St.  Louis  County  Counselor 
416  Olive  Street 
St.  Louis,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
January  EE,  1936,  in  which  you  request  an  opinion  on  three 
questions.  V<e  shall  take  these  questions  up  in  the  order 
you  have  presented  them. 

« 

I 


'*Has  the  County  Court  authority  to 
issue  a liquor  license  to  a dealer, 
or  is  the  County  Court  confined  to 
the  collection  of  a fee  in  such 
sum  (not  in  excess  of  the  amount  by 
this  act  required  to  be  paid  into 
the  state  treasury  for  such  permit 
or  license)  as  the  Coxinty  Court 
shall,  by  order  of  record,  determine?" 

beotion  25,  l^ws  of  1935,  page  275,  is  in  part  as 

follows: 


"In  addition  to  the  permit  fees  and 
license  fees  and  inspection  fees  by 
this  act  required  to  be  paid  into 
the  state  treasury,  every  holder  of 
a permit  or  license  authorised  by 
this  act  shall  pay  into  the  county 
treasury  of  the  coiuity  wherein  the 
premises  described  and  covered  by 
such  permit  or  license  are  located, 
or  in  case  such  premises  are  located 
in  the  City  of  St.  Louis,  to  the  col- 
lector of  revenue  of  said  city,  a 
fee  in  such  sum  (not  in  excess  of  the 
amount  by  this  act  required  to  be 
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paid  into  the  state  treasury  for 
suoh  state  pernit  or  lloense)  as 
the  county  court,  or  the  corres- 
ponding authority  In  the  City  of 
at,  Louis,  as  the  case  may  be,  shall 
by  order  of  record  deternlne • ** 

It  Is  true,  as  you  hare  stated  In  the  body  of  your 
letter,  the  repeal  of  Section  24,  Laws  of  1933,  'iix.  sees.  Acts, 
page  77,  and  the  enactioant  of  Section  25,  supra,  has  izade  the 
provisions  of  section  25,  supra,  confusing  as  to  whether  or 
not  the  county  courts  of  this  state  may  now  Issue  a lloense 
or  only  collect  u fee  for  the  privilege  of  selling  liquors 
within  a county, 

I^ie  section  Itself  at  no  time  refers  to  a lloense  to 
be  Issued,  but  we  think  the  reasonable  Interpretation  to  be 
given  the  provisions  of  this  section  is  as  follows: 

The  county  court  Is  authorized  to  charge  each  dealer 
In  liquors  a certain  sum,  IIxls  is  to  be  done  by  an  order  of 
record.  The  payment  of  this  sum  Is  a prerequisite  to  engaging 
In  the  business  of  selling  liquors  In  the  county,  (as  we  shall 
illustrate  later).  This  being  true.  It  is  necessary  that  the 
person  paying  said  sum  to  the  county  receive  something  as 
evidence  that  he  has  complied  with  Section  25,  supra,  and  the 
order  of  the  court  made  pursuant  thereto.  The  necessity  of  a 
person  having  something  as  evidence  that  he  has  paid  the 
county  charge  Is  illustrated  by  reference  to  a ruling  of  the 
supervisor  of  Liquor  Control  to  the  effect  that  each  applicant 
for  a state  lloense  must,  before  said  state  license  Is  Issued, 
submit  proof  that  he  has  paid  the  charges  made  by  counties  or 
cities  of  this  state.  This  evidence,  we  think,  may  be  In  the 
form  of  a receipt,  permit,  license  or  a certified  copy  of  the 
oraer  of  the  county  court  conoemlng  said  liquor  dealer, 
showing  payment  by  him  of  the  charge  fixed  by  the  court,*  It 
may  also  be,  we  think,  by  any  other  means  which  will  effect- 
uate the  rule  above  referred  to. 

The  mere  application  of  one  of  the  above  terms  to 
the  evidence  given  by  the  Court  to  the  dealer  when  he  pays 
this  charge  does  not  make  It  that.  However,  It  may  well  be 
termed  any  one  of  these  terms  since.  In  effect,* Its  only  use  Is 
to  enable  the  dealer  In  liquors  to  obtain  his  state  lloense, 
and  the  payment  of  the  fee  Is  to  provide  the  county  with 
revenue . 
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JlB  heretofore  stated,  t.ie  payment  of  the  charge  made 
by  a county  Is  a prerequisite  to  engaging  in  the  liquor  busi- 
ness, not  only  because  of  the  rule  of  the  Supervisor  afore- 
mentioned, tut  also  for  this  reason.  This  department  ruled, 
in  an  opinion  rendered  to  G.  Logan  Marr,  i^oseeuting  Attorney 
of  Irtorgan  County,  on  ^^gust  se,  1935,  that  a person  nay  be 
prosecuted  for  engaging  in  the  liquor  business  without  paying 
the  charge  or  fee  to  the  county.  A oonTiotion  of  this  offense 
would  hare  the  effect  of  automatically  reroklng  that  person’s 
state  license  under  the  provisions  of  section  30,  Laws  of 
1933,  Lx.  Sess.  ivots,  page  66.  V«e  are  enclosing  a copy  of  this 
opinion  for  your  information. 

Therefore,  upon  this  question,  it  is  the  opinion  of 
this  department  that  although  Section  35  of  the  Liquor  Con- 
trol ^ot  does  not  provide  that  the  county  court  issue  any 
lioende  when  a dealer  in  liquors  pays  the  county  charge  or 
fee,  the  county  court  may  and  should  give -the  person  something 
in  the  form  of  a receipt  or  permit  as  evidence  so  that  that 
person  may  present  the  same  to  the  State  Departoent  of  Llqiu>r 
Control  v;hen  he  applies  for  his  state  license. 


II 


'*i>oes  the  failure  of  the  dealer  to 
obtain  a county  license  or  pay  the 
fee,  us  the  case  may  be,  come  within 
the  provisions  of  Section  26,  Laws 
Missouri,  1927,  constituting  a vio- 
lation of  the  provisions  of  the  Liquor 
Control  ^iCt,  so  us  to  warrant  the  re- 
voking or  suspension  of  the  license 
of  the  dealer  by  the  Supervisor  of 
Liquor  Control?” 

Concerning  this  question,  we  wish  to  state  that  the 
situation  cannot  now  exist.  On  the  16th  day  of  December, 

1937,  the  Supervisor  of  LlqiK>r  Control  promulgated  the  follow- 
ing rule: 


”iill  applicants  for  state  permits  must 
first  obtain  city  and  county  permits.” 

bnder  this  rule,  no  one  will  be  able  to  obtain  a 
state  license  vrithout  first  having  paid  the  charges  made  by 
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the  county  and  eubmlttlng  proof  of  such  paynent  to  the 
^uperTlsor,  Consequently,  no  Tlolation  such  as  you  point 
out  can  now  exist.  Howerer,  if  such  a condition  does  ex- 
ist, due  to  the  fact  that  the  aboTe  rule  is  of  a compara- 
tirely  recent  date,  then  the  proper  procedure  to  remedy 
such  condition  is  to  institute  prosecution  as  pointed  out 
in  the  opinion  enclosed  herewith. 

In  8tate  ex  rel.  t.  i>ylc;eiiian,  153  Ito.  App.,  l.c.  418, 
the  court  in  speaking  of  the  old  dramshop  laws,  said: 

"A  license  to  sell  liquor  is  in 
no  sense  a contract  with  the  state, 
but  is  a mere  permit  to  do  an  act 
that  would  otherwise  be  unlawful, 
and  is  subject  at  all  times  to  tte 
police  powers  of  the  state  gorem- 
ment.  The  party  receiving  such  a 
license  takes  it  subject  to  all 
the  provisions  of  the  law  relating 
thereto,  and  knows  when  he  secures 
the  license  that  it  nay  be  revoked 
at  any  time  for  the  cause  mentioned 
in  the  statute.** 

The  causes  mentioned  in  the  statute  for  which  a state  liquor 
license  may  be  revoked  are  found  in  Section  26,  Laws  of 
1937,  page  530,  which  provides  that  the  Supervisor  of  Liquor 
Control  may  revoke  or  suspend  a state  license  whenever  he 
'*has  knovitledge  that  a dealer  licensed  hereunder  has  not  at 
all  times  kept  an  orderly  place  or  house,  or  has  violated 
any  of  the  provisions  of  this  act**. 

Under  the  ruling  in  the  enclosed  opinion,  the  failiire 
or  refusal  to  pay  the  county  charge  or  fee  is  a violation  of 
the  law,  and  being  such,  Section  26,  supra,  provides  that 
the  Supervisor  may  revoke  or  suspend  said  license. 

'nierefore,  it  is  the  opinion  of  this  department 
that  a person  aiqw  holding  a state  license  who  has  not  paid 
the  charge  or  fee  required  by  the  county  is  subject  to  crim- 
inal prosecution,  and  also  his  state  license  may  be  revoked 
for  his  failure  to  pay  the  county  charge  or  fee.- 


¥x,  George  j£.  beneghan 


February  14 , 1936 


- 5 - 


III 

"Viay  the  Coiuity  Court,  by  order  of 
record,  pay  the  salariea  of  State 
Liquor  Inepeotors  and  haTe  those 
Liquor  Inspectors  be  under  the  act- 
ueJL  control  of  the  Super Tlsor  of 
Liquor  Control  and  the  aotlTltles 
of  tbe  InspeotOTS  confined  to  en- 
foroeoent  of  the  Liquor  Control  Aot 
In  the  counties  wherein  their  sal- 
aries are  paid  by  the  County  Court 
out  of  the  general  fund?" 

Hie  determination  of  this  question  depends  entirely 
upon  vfhether  the  statutes  of  this  state  give  the  county 
court  the  authority  to  act  In  this  manner* 

In  Kay  County  ex  rel*  v.  Bentley^  49  Mo#,  l#o. 

242,  It  Is  said: 

"The  County  Court  does  not  derive 
Its  powers  from  the  county,  and  it 
can  exercise  only  such  powers  as  the 
Legislature  may  choose  to  Invest  It 
with*  vvhatever  jurisdiction  Is  con- 
ferred upon  It  Is  wholly  statutory* 

It  acts  directly  In  obedience  to  State 
laws,  independently  of  the  county* 

V<here  It  acts  for  and  binds  the 
county.  It  exercises  its  authority 
by  virtue  of  power  derived  from  the 
State  government,  emd  It  obtains  au- 
thority from  no  other  source*  (Keardon 
V.  St.  Louis  Coimty,  36  Mo*  555.) 

"The  principle  Is  well  settled  that 
a corporation  can  exercise  only  such 
powers  and  employ  such  agencies  as 
Its  charter  may  permit*'  But  counties 
have  not  the  powers  of  corporations 
In  general*  They  are  merely  quasi 
corporations,  political  divisions  of 
the  State,  and  they  aot  In  subordin- 
ation to  and  as  aiixillary  to  the 
State  government*-" 
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In  otiirgeon  v.  Haapton,  66  Uo,,  l.o.  213,  It  Is 
further  stated  that: 

'*'Axe  ooxmty  oourts  are  not  the  gen-> 
eral  agents  of  the  counties  or  of 
the  state»>  Their  powers  are  liaited 
and  defined  by  law*  Ihese  statutes 
constitute  their  warrant  of  attorney. 
wheneTer  they  step  outside  of  and 
beyond  this  statutory  authority  their 
acts  are  Toid." 

i^eping  in  eind  that  the  county  oourts  of  this  state 
are  creatvires  solely  of  statutory  ori^a  and  only  ha  to  such 
authority  as  is  esQ^ressly  giren  by  statute  or  necessarily 
inplied  therefron,'  we  do  not  find  where  the  county  oourt 
on  any  occasion  can  be  said  to  be  authorized  to  pay  out  of  ' 
county  rewenue  the  salary  of  an  employee  of  the  Department 
of  Liquor  Control,  hot  being  giTen  this  power,  we  sust 
therefore  conclude  that  such  may  not  be  dona,  although  we  are 
fully  aware  that  If  such  could  be  done,  it  would  aid  greatly 
^e  enforcement  of  the  liquor  laws  of  this  state. 


Therefore,  it  is  the  opinion  of  this  department  t/iat 
the  action  of  the  county  court  of  iat.  Louis  Coxinty  in  paying 
the  salary  of  any  eiiq>loyee  of  the  Department  of  Liqiior  Con- 
trol  would  be  beyond  the  court's  statutory  authcority  and, 
consequently,  Toid« 


aespectfully  submitted, 

TIRii  W.  BURTON 
iissistant  Attorney  General 


Ai'PROVRD  By: 


(Acting)  iittorney  General 
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COlLECyORS:  dollector’s  compensation  for  deputy  hx're  and 
expense  of  office. 


i 


karoh  le,  1938. 


Honorable  George  d,  Heneghan, 
County  Counselor, 

Clayton,  kissouri. 


Dear  Sir: 


This  will  acknowledge  yours  of  karoh  2nd  last 
wherein  you  request  the  opinion  of  this  department  on  the 
following  questions: 

**1.  Does  Section  9935a,  Laws  of  kissouri, 
1935,  apply  to  St.  Loxxis  Coimty,  and 
does  it  constitute  a limitation  on 
the  amount  the  Collector  of  St.  Louis 
Coxwty  can  expend  for  deputy  and 
clerk  hire  by  requiring  the  Collector 
to  limit  himself  for  deputy  and/or 
clerk  hire  to  25^  of.  the  total  fees 
and  commissions  he  is  permitted  to 
charge;  i.e.,  to  'collect,  reoeire 
and  retain*  under  the  prowisions  of 
Section  9935,  R.  S.  ko.  1929,  as 
amended  by  Laws,  Idissouri,  1933  and 
193?? 

2.  Does  the  Collector  of  St.  Louis 

County  come  within  the  prorisions  of 
the  County  Budget  Law,  or  does  the 
proTisions  of  Section  11,  p.  347,  per- 
taining to  departments,  etc.,  reoeiying 
rewenues  in  whole  or  in  part  from  the 
Coxinty  exclude  tke~~?oTreotor  on  the 
theory  that  he  does  not  receire  his 
revenues  in  whole  or  in  part  from  the 
county  but  from  commissions,  fees,  etc.? 
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You  are  aware,  of  course,  that  cer- 
tain reTenues  of  his  office  are  allowed 
to  him  indirectlj  by  the  County  out  of 
the  general  fund,  and  therefore,  we  con- 
tend that  part  of  his  roTenue  does  come 
from  that  source;  and  further,  in  a 
broad  sense,  a greater  part  of  his 
rerenues  does  come  from  the  County  in 
that  it  does  not  come  from  the  state, 
municipalities,  etc.?  ** 


I. 


Approaching  your  first  question,  we  note  that  Section 
9935  of  the  1929  Statutes,  as  reenacted  in  the  Laws  of  1937, 
page  548,  has  been  on  the  statute  books  for  a long  number  of 
years  in  substeintially  the  same  general  form  as  to  subdiridixig 
the  collectors  in  the  seyeral  counties  into  fourteen  sub- 
diTlsions  according  to  the  amount  of  taxes  leried  and  collected 
in  the  respectire  counties,  and  fixing  the  collectors*  compensa- 
tion on  a ocmmission  or  percentage  basis  in  proportion  to  the 
amount  of  taxes  collected.  Subdirision  14  deals  with  collectors 
in  counties  where  the  amount  of  taxes  collected  exceeds  two 
million  dollars  and  is  the  subdiTision  applying  to  the  Collector 
of  St.  Louis  County. 

For  a long  period  of  time  prior  to  1933  the  commissions 
or  pay  of  the  collectors  in  the  first  thirteen  subdlyisions 
was  limited  to  a maximum  of  nine  thousand  dollars.  Collectors 
in  the  fourteenth  subdiTision  were  and  are  still  limited  to 
ten  thousand  dollars.  In  1933  Section  9935  was  amended  to  the 
end  that  the  maximum  amount  of  commission  or  pay  that  the 
collectors  in  the  first  thirteen  subdiTisiona  were  permitted 
to  retain  out  of  the  taxes  collected  was  ruSterially,  if  not 
radically,  reduced.  SubdiTision  14.  howsTcr,  was  in  wise 
affected  or  changed  so  far  as  ihe  collector* s ooffimTssion  or 
pay  was  conceniei. 

*£Ter  since  the  original  enactment,  many  years  ago,  of 
the  statute  pertaining  to  collectors*  compensation,  no 
proTision  was  ewer  made,  or  at  least  no  express  proTision  made, 
relatiTe  to  collectors  in  the  first  thirteen  subdiTisions  for 
the  payment  of  deputies  employed  or  other  expense  of  the  office 
until  such  proTision  was  finally  made  in  1935. 
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On  the  other  hemd,  during  all  of  such  period  and  up 
to  the  present  tine  an  expreen  provision  exists  relative  to 
collectors  in  the  fourteenth  subdivision  for  the  paynent  of 
deputy  hire,  etc. 

In  the  legislative  session  of  1935  ^Section  9935  was 
amended  by  adding  thereto  Section  9935a,  which  is  as  follows 
(Laws  of  1935 , page  405 ) : 

"That  the  officers  referred  to  in  Seo> 
tion  9935,  in  addition  to  the  maximum 
amount  of  fees  and  coioBissions  permitted 
to  be  retained  by  County  Collectors  as 
provided  in  Section  9935  Revised  Statutes 
of  Missouri  for  1929,  as  amended  by  an 
act  of  the  General  Assembly,  approved 
May  11,  1933,  and  found  in  the  Session 
Laws  for  1933  at  pages  454  to  456,  in* 
elusive,  each  such  officer  may  retain  for 
the  payment  of  Deputy  and/or  clerical  hire 
a sum  not  to  exceed  twenty*five  per  cent 
of  the  maximum  amount  of  fees  and  commis- 
sions which  such  officer  Is  permitted  to 
retain  by  said  Section  as  so  amended,  but 
such  Deputy  and/or  clerical  hire  shall  be 
payable  out  of  fees  and  commissions  earned 
and  oolleoted  by  such  officer  only  and 
not  from  general  revenue." 

Paraphrasing  the  above  section,  in  substemce  and  effect 
it  would  read  as  follows: 

"That  the  officers  referred  to  in  Sec- 
tion 9935,  as  amended,  shall  be  permitted, 
in  addition  to  the  maximum  amount  of  fees 
and  commissions  allowed  to  be  retained  by 
county  collectors  as  provided  in  said  sec- 
tion, ^ amended . to  retain  for  the  payment 
of  deputy“and/or  clerical  hire  a sum  not 
to  exceed  twenty-five  per  cent  of  the 
maximum  amount  of  fees  and  coimBlsaions 
which  such  officer  is  permitted  to  retain 
by  said  section  as  ^ amended . " etc. 
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It  is  to  be  noted  tbat  in  the  amending,  and  by  the 
amendment,  of  Section  9935  by  the  Legislature  in  1933  the 
only  change  that  was  made,  namely,  the  change  in  the  maximum 
fees,  referred  to  and  affected  solely  the  officers  in  the 
first  thirteen  subdiTisions.  The  change  made  by  the  amend- 
ment £0  wise  referred  to  the  officers  in  subdiTision  14. 
nor  were  such  officers  in  said  subdiwision  14  in  any  way 
affected  by  the  purpose  of  the  amendment  (to  reduce  the 
possibilities  as  to  amount  of  pay  that  the  collectors  in 
the  first  thirteen  subdirisions  might  reoeire). 

This  substantial,  if  not  radical,  reduction  in 
possibilities  of  pay  for  such  collectors,  and  without  allow- 
ance for  any  additional  compensation  to  pay  deputies  and 
other  expenses,  undoubtedly  worked  hardship  in  some,  if  not 
all,  oases  of  collectors  in  the  first  thirteen  subdiTisions. 
Hence,  when  the  Legislature  oonrened  at  the  1935  session 
this  situation  was  made  known  and  it  no  doubt  undertook  to 
remedy  the  situation  by  the  enactment  of  Section  9935a,  which 
gaTe  to  the  collectors  in  the  first  thirteen  subdiTisions 
the  additional  allowance  proTided  for  by  said  amendment. 

When  Section  9935a  was  considered  and  passed  by  the 
Legislature  at  the  1935  session,  collectors  in  subdiTision  14, 
at  the  time  of  the  consideration  and  passagja  of  said  section, 
were  proTided  with  ^ allowance  for  deputy  hire  and  expenses . 
as  shown  by  the  language  in  the  l^;li3  law  (Section  99^b,  page 
454),  as  follows: 

'’Said  collector  shall  present  for  allow- 
ance proper  Touchers  for  all  disburse- 
ments made  by  him  on  aocoimt  of  salaries 
and  expenses  of  his  office  and  other 
costs  of  collecting  the  roTenue,  which 
shall  be  allowed  to  him  as  against  the 
coBoslssions  retained  by  him.” 

Conse eluent ly,  there  could  be  no  reason  for,  or  purpose 
in,  the  consideration  and  passage  of  Section  993Sa  so  far  as 
expenses  of  deputy  hire,  etc.,  of  collectors  in  subdiTision  14 
were  concerned. 

We  further  notice  that  the  allowance  made  for  deputy 
and  clerical  hire  is  based  upon  the  maximum  aisount  of  fees  and 
commissions  that  a collector  is  permitted  to  retain  under 
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Section  9935,  as  amended.  Turning  to  said  section,  we  find, 
so  far  as  collectors  in  the  first  thirteen  subdirisions  are 
couoemed,  the  only  place  the  word  "retain**  is  used  is  in 
connection  with  the  enumerated  scale  of  cosoaissions  allowed 
such  collector.  Likewise,  in  subdirision  14  the  word  "retain" 
is  used  only  in  connection  with  the  net  conmission  remaining 
after  salaries  and  expenses  haye  been  paid. 

Consec^uently , the  additional  allowance  of  the  twenty- 
fire  per  cent  prorlded  for  in  Section  9935a  being  based  on 
the  maximum  amoiuit  of  coomil salons  permitted  to  be  retained, 
the  Collector  of  3t.  Louis  County  (along  with  all  collectors 
in  subdirision  14),  if  the  act  applies  to  such  collectors, 
would  be  limited  to  twenty-fire  hundred  dollars  for  deputy 
salary  and  expenses  of  office. 

By  Section  5 of  an  act  of  the  1933-1934  Sxtra  Session 
Laws  of  Llssouri,  page  106,  collectors  in  counties  of  fifty 
thousand  to  eighty  thousand  population  are  entitled  to  hare 
three  deputies  at  a salary  of  one  hundred  serenty-fire  dollars 
per  month,  each,  or  a total  of  sixty-three  hundred  dollars 
for  the  year.  Vie  find  by  the  census  figures  that  Buchanan 
and  Greene  Counties  are  the  two  counties  in  the  state  which 
fall  within  such  population  bracket,  and  we  are  authoritatirely 
Informed  that  the  annual  tax  collections  in  said  counties  rtin 
from  something  over  a million  dollars  to  close  to  two  million 
dollars.  AS  there  are  no  other  counties  in  the  state  anywhere 
comparable  in  population  to  Buchanan  and  Greene  Counties  (save 
Jackson  and  St.  Louis  Counties,  which  far  exceed  them),  and 
hence  could  not  collect  anything  like  a million  dollars  or 
more,  it  is  apparent  that  there  were  no  collectors  in  the 
state  falling  within  subdirision  13  of  Section  9935  when  the 
Legislature  enacted  Section  9935a  a year  or  more  later.  WS 
must  assume  that  the  Legislature  knew  at  the  time  it  con- 
sidered the  last  mentioned  section  that  collectors  who, 
prior  to  the  Special  Session  Act  of  1933-1934,  fell  in  sub- 
dirision 13,  had  been  taken  out  and  placed  on  a salary  basis 
and  allowed  in  addition  thereto  as  much  as  sixty-three  hundred 
dollars  per  annum  for  deputy  hire. 

In  riew  of  the  fact  that  St.  Louis  County  is  at  least 
two  and  one-half  times  greater  in  population  than  either  Greene 
or  Buchanan  Counties,  it  is  fair  to  pres\une  that  the  increase 
in  tax  collections  in  St.  Louis  County  orer  the  other  two  would 
be  in  like  proportion.  In  fact,  if  we  are  reliably  informed. 
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St.  Louis  County  has  an  a-rerage  annual  collection  of  eight 
million  dollars  or  better,  accordingly,  it  would  seem  un- 
reasonable that  the  Legislature  at  the  1935  session, 
presumablf  with  knowledge  at  the  time  that  the  collectors 
of  Buchanan  ana  Greene  Counties  were  being  allowed  at  least 
sixty-three  hundred  dollars  per  year  for  deputy  hire  in 
collecting  less  than  two  million  dollars  in  taxes,  intended 
to  limit  the  Collector  of  St.  Louis  County  and  the  City  of 
St.  Louis  to  only  twelre  hundred  fifty  dollars  for  deputy 
hire  in  collecting  two  and  one-half  times  or  more  in  taxes. 
Hence,  we  are  Impelled  to  the  conclusion  that  the  Legislature 
did  not  intend  that  Section  9935a  applied  to  collectors  in 
subdiTision  14,  and  that  consequently  said  section  does  not 
apply  to  the  Collector  of  St.  Louis  County  because; 

1.  The  only  officers  affected  by  the  amendment 
to  Section  9935  being  the  officers  included  in  the  first 
thirteen  subdivisions,  it  is  hardly  good  reasoning  to  con- 
clude that  an  act  of  the  Legislature  "refers**  to  some  person 
or  thing  whom  or  which  is.  in  no  wise  affected  by  the  act. 

Hence,  tue  officers  referred  to  as  stated  in  the  act  are 
those  in  the  first  thirteen  subdivisions  only. 

2.  In  view  of  the  fact  that  collectors  in  subdivision 
14,  at  the  time  of  the  act,  were,  and  had  been,  provided  with 
an  additional  allowance  for  deputy  hire  and  expenses,  it  was 
\innecessary  and  needless  for  the  Legislature  to  enact  Section 
9935a  for  the  benefit  of  such  collectors. 

3.  In  view  of  the  further  fact  that  the  Legislature 
knew,  or  vms  presumed  to  know,  at  the  time  Section  9935  was 
considered,  it  deemed  it  fair  and  wise  at  a former  session  to 
allow  certain  collectors  the  sum  of  sixty-three  himdred 
dollars  per  year  for  their  labors  in  collecting  a far  less 
amount  of  taxes  than  is  collected  in  St.  Louis  County,  to 
then  say  that  the  Legislature  in  1935  intended  that  the 
Collector  of  St.  Louis  Coxmty— who  was  collecting  upwards  of 
four  times  the  amount  of  taxes  that  was  being  collected  in 
Buohazian  and  Greene  Counties — should  be  limited  to  one-fifth 
of  the  allowance  given  to  the  two  collectors,  for  his  expense 
in  such  collections,  is  to  charge  the  Legislature  with  an 
apparent  unreasonable,  if  not  absurd,  intention  and  act. 

Chief  among  the  cardinal  rules  for  statutory  construc- 
tion is  to  find  and  declare  the  meaning  and  legislative  intent 
of  the  law,  giving  to  it  a reasonable  and  not  an  unreasonable 
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and  absurd  construction.  The  rules  ana  principles  of  statu- 
tory construction  applicable  hero  are  forcibly  stated  in  the 
case  of  Lumber  Company  y.  Railroad,  216  l^o.  1.  c.  671-672, 
where  the  court  said: 

"With  the  laws  before  us  the  chief  pur- 
pose of  the  court  is  to  find  and  declare 
the  meaning  and  legislatire  intent  thereof. 

If  the  statute  (or  the  words  thereof)  is 
susceptible  of  two  constructions,  one  of 
which  renders  the  law  unconstitutional, 
and  the  other  raalces  it  Yalid.  the  court 
should  adopt  the  latter.  * * * 

"Nor  should  we  glYe  the  statute  such  con- 
struction as  would  make  it  unreasonable 
and  absurd,  for  it  Is  to  be  presumed  that 
such  was  not  the  legislatiYe  intent.  And 
after  all  the  legislatiYe  intent  and  pur- 
pose is  the  thing  to  be  sought,  when  there 
is  doubt  as  to  the  meaning  of  the  language 
used.  This  doubt  may  arise  from  the  statute 
itself  or  from  cognate  statutes,  which 
must  be  considered  therewith.  * * * 

"*  * * * The  inartificial  manner  in  which 
many  of  our  statutes  are  framed,  the  Inapt- 
ness of  expressions  fre<tuently  used,  and 
the  want  of  perspicuity  and  precision  not 
infrequently  met  with,  often  rec^ulre  the 
court  to  look  less  at  the  letter  or  words 
of  the  statute  than  at  the  context,  the 
subject-matter,  the  consequences  and  effects, 
and  the  reason  and  spirit  of  the  law,  in 
endeaYorlng  to  arriYe  at  the  will  of  the 
law-glYor. *" 

ilany  additional  decisions  of  like  tenor  could  be  cited, 
but  we  belleYe  the  one  will  suffice  to  show  the  principle  to 
be  followed. 

HoweYer,  in  reaching  the  conclusion  that  Section  9935a 
does  not  Gq[}ply  to  the  Collector  of  3t.  Louis  Coxmty,  we  do  not 
mean  to  say  that  no  limit  is  or  can  be  placed  on  the  allowance 
he  is  entitled  to  for  deputy  hire  and  expenses.  ;Te  say,  to  the 
contrary,  there  can  be  such  limit. 
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SubdlTlaion  14  of  Geotlon  9935  applies  to  ana  controls 
collectors  in  both  counties  and  cities  wherein  the  taxes  leried 
for  any  one  year  exceed  two  million  dollars. 

Both  such  collectors  are  required  to  pay  all  deputy 
salaries  and  other  expenses  of  the  office  in  collecting  the 
respect lye  revenue. 

Both  such  collectors  are  required  to  make  settlement 
annually  at  one  and  the  sane  time,  to>wit,  on  the  first 
Monday  in  March. 

Both  such  collectors  are  required  to  present  for 
allowance  the  total  expense  of  collecting  the  revenue. 

Both  such  collectors  are  permitted  to  retain  a maximum 
of  ten  thousand  dollars  for  compensation. 

Hence,  we  say  that  the  salient  features  of  the  provision 
for  payment  of  deputy  hire  and  expenses  of  office  and  compensa- 
tion are  identical  in  the  case  of  both  or  all  collectors  in 
subdivision  14. 

Section  9935  provides,  among  other  things,  as  follows: 

''Provided,  that  the  municipal  authori- 
ties of  such  cities  may  limit  the  maximum 
number  of  and  maximum  sahries  to  be  paid 
to  all  employes  of  the  collector. ” 

Then  follows  the  words,  "The  collector  shall  make 
settlement,"  etc. 

Then  follows  the  further  words,  "Said  collector  shall 
present  for  allowance,"  etc. 

Recurring  to  the  above  quoted  provision  of  Section 
9935,  it  is  our  conclusion,  in  view  of  what  we  have  outlined 
above,  and  also  other  considerations,  that  the  Legislature 
evidently  intended  that  the  word  "cities"  should  be  given  a 
sufficiently  comprehensive  meaning  to  include  the  word  "counties," 
or,  realizing  as  a matter  of  law  that  a collector  who  has  authority 
to  collect  state  and  county  taxes,  even  if  solely  in  a city,  is 
as  much  a state  officer  as  one  vdio  collects  taxes  in  the  county, 
the  Legislature  Intended  that  the  same  restriction  should  be 
placed  on  both  collectors  as  to  limiting  the  number  and  pay  of 
deputies  and  expense  of  office. 
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Our  courts  hare  definitely  passed  upon  the  status  of 
an  officer  who  performs  state  and  county  duties  solely  within 
a city,  as,  for  example,  the  City  of  St,  Louis,  v.hlch  falls 
within  subdiTision  14  as  to  tax  collections. 

In  the  case  of  State  ex  rel.  v.  Bus,  13b  Uo.  1.  o. 
337,  the  court  said: 

\ 

”V/hile  the  city  of  St.  Louis  is  strictly 
a municipal  corporation  its  territory 
is  also  a subdlYision  of  the  state  in 
which  officers  are  elected  to  perform  the 
functions  of  the  state  government  as  dis- 
tinguished from  those  pertaining  to 
municipal  government.  Those  officers  are 
in  so  sense  municipal  officers.  Their 
designation  as  officers  of  the  city  of 
St.  Louis  refers  to  their  territorial 
Jurisdiction  rather  than  to  the  govern- 
mental duties  they  perform.  They  are 
officers  under  the  laws  of  the  state  and' 
perform  their  duties  within  the  city 
limits.  The  sheriff  of  the  city  of 
St.  Louis  is  an  officer  of  the  city  in 
the  same  sense  that  a sheriff  of  a county 
is  an  officer  of  the  county.  He  is  no 
more  a municipal  officer  than  a sheriff  of 
a ooxmty  is  an  officer  of  a municipal 
corporation,  the  territory  of  which  is 
included  in  his  Jurisdiction.  These 
propositions  are  settled  by  the  decisions 
of  this  court.** 

In  State  ex  inf.  v.  Koeln,  £70  ko.  1.  c.  185-186,  the 
court  said: 


’’The  territory  confined  within  the 
boimdaries  of  the  city  of  St.  Louis  forms 
a political  subdivision  of  the  State. 

This  territory  has  no  county  organization 
in  the  ordinary  use  of  that  teriu,  but  by 
the  Constitution  the  said  city  is  to  * col- 
lect the  State  revenue  and  perform  all 
other  functions  in  relation  to  the  State  in 
the  same  manner  as  if  it  were  a county  as 
in  this  Constitution  defined.*  If  this 
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political  subdlTlaion  of  the  State  were 
styled  a county  no  confusion  would  arise 
in  arriTint^  at  the  conclusion  that  the 
person  whose  duty  it  was  to  collect  the 
State  taxes  was  an  officer  of  the  State  and 
that  his  election  would  be  a subject  of 
legislatiTe  control. 

”'Jfhy  then  should  the  election  of  the  Col- 
lector of  the  HeTenue  of  the  City  of  St. 

Louis  (a  separate  political  subaivision  of 
the  State  which,  under  the  Constitution, 
bears  the  same  relationship  to  the  State  as 
a county),  who,  at  least  so  far  as  collect- 
Ing  the  rerenue  ordinarily  collected  by  a 
county  collector  is  concerned,  performs  the 
same  goyemmental  function,  be  controlled  by 
a law  different  from  that  which  controls  the 
election  of  collectors  in  the  other  political 
BUbaiTisions  (counties)  of  the  State? 
reason  is  apparent  why  the  election  of  one 
should  be  controlled  by  a law  different  from 
that  applying  to  other  officers  exercising 
a like  goyemmental  function,  and  none  can 
be  said  to  exist  unless  perchance  the  power 
of  control  oyer  the  election  of  this  officer 
in  the  city  of  St.  Louis  was,  by  the  Consti- 
tution, permanently  transferred  to  the 
charter  making  power  of  said  city." 

In  State  ex  rel.  Crutcher  y.  Koeln,  332  V^o.  1.  c.  1234, 
the  court  said: 

*'The  compensation  of  all  county  collectors 
has  for  many,  many  years  been  goyemed  by 
statute  and  fixed  by  graduated  scale  based 
upon  a classification  of  the  yarious  counties 
(the  city  of  St.  Louis  being  regarded  as  a 
ooxmty),  according  to  the  total  taxes  leyied 
in  them  respectiyely  for  any  one  year.” 

In  yiew  of  the  case  holding  aboye  that  the  collectors 
of  both  the  City  of  St.  Louis  and  St.  Loxiis  County  perform 
their  functions  as  state  officers,  and  that  both  ore  subject 
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to  tJie  same  and  Identical  proyisions  as  to  settlements  and 
allowances  for  deputy  hire  and  expenses  and  maximum  compensa- 
tion, no  good  reason  exists,  nor  could  likely  be  shown,  for 
the  belief  that  the  Legislature  intended  tliat  one  collector 
could  be  restricted  in  his  expenses,  while  the  other  could 
not  be.  Conse eluent ly,  we  are  of  the  opinion  that  the 
County  Court  of  8t.  Louis  County  can  limit  the  maximum  number 
of  and  maximum  salaries  to  be  paid  to  all  employees  of  the 
collector,  and  may  otherwise  reasonably  limit  the  expendi- 
tures of  his  office  and  cost  of  collecting  the  revenue. 


n. 


Answering  your  second  (Question  concerning  the  col- 
lector's relation  to  the  Budget  law,  we  first  say  that  we 
have  been  unable  to  find  where  any  Missouri  court  has  passed 
on  the  question  you  asked,  and  hence  it  becomes  one  of  first 
impression. 

Undoubtedly  the  revenue  derived  from  tax  collections 
belongs  to  the  state  and  county  the  same  as  all  other  fees, 
commissions  and  money  collected  by  the  other  county  officers. 
Certainly  such  revenue  does  not  belong  to  or  become  the 
property  of  the  collector.  3uoh  collector  is  the  mere  agent 
of  the  state  and  county  to  collect  such  revenue  or  taxes 
and  thereby  satisfy  the  state  and  oo\mty  lien  (not  axiy  col- 
lector's lien)  against  the  taxpayers*  property.  While  the 
method  or  manner  used  by  the  county  in  paying  the  collector, 
namely,  permitting  him  to  retain  a part  of  the  total  revenue 
in  place  of  first  paying  it  over  to  the  proper  county  officer 
and  then  having  his  (the  collector's)  part  paid  back  to  him, 
may  be  a different  method  than  ordinarily  used,  yet  it  does 
not  alter  the  fact  that  all  such  revenue  is  the  county's 
and  the  collector  receives  his  part  of  such  revenue  from  the 
county  by  virtue  of  his  office,  yurtheimore,  the  collector's 
office  pays  over  to  the  proper  officer  of  the  county,  annually, 
revenue  derived  from  tax  collections.  In  view  of  this  fact, 
that  the  county  receives  some  of  its  revenue  from  the 
collector's  office,  we  fail  to  understand  how  the  county  or 
the  budget  officer  could  Intelligently  prepare  a budget 
unless  he  had  an  estimate  of  all  of  the  sources  of  county 
revenue.  The  fact  that  the  county  does  not  pay,  at  least 
directly,  the  expense  of  the  collector's  office  does  not  alter 
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the  apparent  difficulty  that  the  budget  officer  would  be  in 
when  he  icnew  there  was  a source  of  i*eyenue  which  could  be 
counted  on,  yet  had  no  astiaate  of  what  it  would  be,  so 
that  the  county  would  be  in  a position  to  know  the  total 
anount  of  revenue  out  of  which  it  could  budget  and  Bake  its 
necessary  expenditures.  Hence,  we  conclude  that  the  ool-> 
lector  is  subject  to  Section  11  of  the  Budget  Act  to  the 
extent  at  least  of  preparing  annually  an  estimate  of  the 
probable  revenue  arising  from  tax  collections  which  on  the 
collector's  settlement  will  be  due  the  county. 


respectfully  submitted. 


J.  ’A.  BUyx’IHGTON, 

Assistant  Attorney  General. 


APPH0V2D; 


i.  a.  

(Acting)  Attorney  General. 


'INSURAIfCEt  Marsh  & HoLannan-Case,  Thomas  & Marsh  Incorporated  may 
not  engage  In  the  Insiirance  bxislneaa  In  Miaaourl 
vmder  their  charter* 


March  28,  1938 


Honorable  Charles  L*  Henson 
Chief  Counsel 
Insurance  Deportment 
Jefferson  City,  Missouri 


Dear  Jud^e  Hensons 

This  is  to  acknowledt^e  your  z*equest  for  an  opinion  under 
date  of  February  28,  1938*  based  on  the  facts  contained  in  an 
enclosure  which  reads  as  follows: 

"We  desire  to  submit  to  you  for  your  con- 
sideration the  following  situation  which 
exists  in  Saint  Louis. 

A Delaware  corporation*  Marsh  & McLennan, 
with  principal  offices  located  in  Chlcai^o*  ' 
Illinois*  desired  to  engage  in  the  business 
of  underwriting  ina\u*ance  in  the  State  of 
Missouri* 


Such  corporation  could  not  qualify  to  write 
insurance  in  Missouri  nor  could  its  prin- 
cipal stockholders  who  were  non-residents, 
so  a domestic  oorpoiT  tion  was  formed  in 
Missouri  under  the  name  of  Marsh  & MoLennan- 
Case,  Thomas  & Marsh,  Incorporated*  It  then 
associated  with  it  the  following  x>erson8  to 
whom  agent's  licenses,  and  in  some  instances 
broker's  licenses,  were  issued: 


Otis  V.  J^nnett 
Ralph  E*  Brown 
Edw.  G<  Marsh,  Jr* 
Roger  W.  Marsh 
Claude  D*  Meyers 


Jas  * D.  Row 
John  B.  Sturges 
Melvin  A*  Thomas 
A*J*  Fellhauer 
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A Mr.  seabury  and  a Mr.  McLennan,  residents 
of  Chicago,  Illinois,  who  operate  Marsh 
& McLennan,  Inc.,  are  the  principal  stock- 
holders In  Marsh  & McLennan-Case,  Thomas 
& Marsh,  Incorporated,  and  the  letterheads 
of  Marsh  & McLennan,  Incorporated,  as  a 
branch  office  of  Marsh  & McLennan,  Incorporated, 
with  tdward  G.  Marsh  as  Resident  Vice-President. 

It  Is  unquestioned  that  a share  of  tne  profits 
earned  by  Marsh  & McLennan-Case,  Thomas  & 

Marsh,  Incorporated,  goes  to  Mr.  Sea'oury, 

Mr.  McLennan  and  Marsh  & McLennan,  Incorporated, 
in  Chicago,  Illinois. 

We  submit  for  your  consideration  that  the 
corporation  known  as  Marsh  & McLennan-Case, 

Thomas  & Marsh,  Incorporated,  Is  tiius  being 
used  to  evade  the  resident  agency  law  of 
Missouri,  In  attemptln  to  do  what  Marsh 
& McLennan,  Incorporated,  of  Chlca^^jO  could 
not  do  In  Its  own  name  and  idiat  Mr.  Sea'oury 
or  Mr.  McLennan  could  not  do  as  Individuals. 

If,  therefore.  It  appears  thfit  the  domestic 
corporation  Marsh  & McLennanrCase,  Thomas 
& Marsh,  Incorporated,  and  the  agents 
associated  therewith,  are  operating  In 
violation  of  law.  It  would  appear  to  follow 
that  renewal  licenses  should  not  be  Issued 
to  the  above  named  Individuals. 

We  would  appreciate  very  much  receiving  from 
you  a general  rullhg  covering  this  and  similar 
situations. 

The  facta  and  questions  presented  may  be  stated  as  follows 
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A f )rel(^  corporation  desires  to  engage  In  the  business 
of  underwriting  lnsuz*ance  In  the  State  of  Missouri*  Such  corpora- 
tion cannot  qualify  to  write  Insurance  In  Missouri  nor  can  Its 
principal  stockholders  iriio  are  non-residents*  To  overcome  this 
difficulty  such  non-resident  stockholders  then  form  a domestic 
corporation,  arrange  to  have  certain  persons  licensed  us  resident 
agents  and  then  proceed  to  write  and  place  Insxirance  business  In 
the  sta^e  of  Missouri  through  such  domestic  corporation  which.  In 
turn,  forwards  a share  of  the  profits  to  said  non-residents  and 
said  foreign  corporation* 

Quer>  X Is  such  domestic  corporation,  and  are  the  agents 
associated  therewith,  operating  In  violation  of  the  law  In  the 
State  of  Missouri,  and  If  so,  does  the  Superintendent  of  Insurance 
have  the  right  to  revoke  the  licenses  of  said  agents  and  to  refuse 
to  Issue  new  licenses? 

In  approaching  this  question  It  Is  obvious  we  must  first 
analyze  the  law  governing  such  a situation  as  set  forth  In  the 
Statutes  of  Mlssoin*!  and  In  the  rulings  of  the  Superintendent  of 
Insurance*  There  exist  certain  definite  \xnequlvocal  principles 
which  shall  be  listed  and  cammented  upon  as  followsl 

(1)  Only  licensed  agents  can  engage  In  the 
writing  'of  Insurance* 

This  principle  Is  specifically  set  forth  In  Its  application 
to  agents  In  Section  5902  R*  S*  Mo*  1929,  as  follows: 

"Foreign  companies  admitted  to  do  business 
In  this  state  shall  make  contracts  of  in- 
surance upon  piroperty  or  Interests  therein 
only  by  lawfully  constituted  and  licensed 
re s Ident  agent  a , tAio  shall  counter  sign  aTl 
policies  BO  Issued*  And  any  such  Insurance 
company  who  shall  violate  any  provision  of 
this  section  shall  suffer  a revocation  of 
Its  authority  by  the  superintendent  of 
Insurance  to  do  business  In  this  state.  In 
addition  to  the  penalty  prescribed  In  ::^ctlon 
5909,  such  revocation  to  be  for  the  term  of 
one  year*" 
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The  same  principle  appears  with  reference  to  brokers  In 
Section  5904,  R.  S*  Missouri  1929,  as  follows: 

"Whoever,  for  compensation,  acts  or  aids 
In  any  manner  In  negotiating  contracts  of 
insurance  or  relnsurmce,  or  placing  risks 
or  effecting  Insurance  or  reinsurance  for 
any  person  other  than  himself,  and  not  being 
the  anointed  agent  or  officer  of  the  company 
in  which  such  ln8\u*ance  or  reinsurance  Is 
effected,  shall  be  deemed  an  Insurance  broker, 
and  no  person  shall  act  as  such  Insurance  broker, 
save  as  proyTded  in  this  section.  ¥he  supe'rln- 
tenSerrE'  of  In'su'rance  may,  upon  the  payment  of 
a fee  of  ten  dollars,  issue  to  any  person  a 
certificate  of  authority  to  act  as  an  Insiirance 
broker  to  negotiate  contracts  of  Insurance  or 
reinsurance,  or  place  risks,  or  effecting  In- 
surance or  reinsurance  with  euiy  qualified 
domestic  Insurance  company  or  its  agents,  and 
with  the  authorized  agents  in  tills  state  of 
any  foreign  Insurance  conqpany  duly  admitted 
to  do  business  In  this  state." 

(2)  A license  to  write  Insurance  will  be  Issued  to 
natural  persons  only. 

In  the  operation  of  the  affairs  of  the  Insiu'ance  department 
the  principle  has  long  existed  that  In  order  for  ;;he  business  of 
Insurance  to  be  properly  controlled  and  policed  In  this  state  It  Is 
necessax*y  to  require  that  licenses  be  Issued  to  natural  persons  only. 
As  a result  the  Insurance  department  has  complete  control  and  super- 
vision over  the  Individuals  who  are  engaged  In  the  business  of  in- 
surance In  this  State.  The  promulgation  of  such  a rule  prevents 
persons  from  using  the  fiction  of  a corporation  to  avoid  the  respon- 
sibility which  logically  falls  upon  the  individuals  engaged  In  such 
business. 


It  Is  beyond  question  that  such  a ruling  by  the  Insurance 
department  Is  well  within  the  discretion  of  the  superintendent  as  It 
Is  In  full  accord  with  the  spirit  and  letter  of  the  law. 
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In  State  ex  rel.  Mackey  v.  Hyde,  286  S.Vif.  363,  the  Supreme 
Court  of  Uissovirl  held  that  Inasmuch  as  the  Superintendent  of 
Insxirance  was  authorized  to  Issue  licenses  to  engage  In  the  In- 
surance business  that  he  was  entitled  to  exercise  z*easonable  dis- 
cretion In  the  performance  of  his  duties.  No  one  can  deny  that 
the  Instant  r ling  Is  within  the  discretion  of  the  superintendent. 

Altho\igh  from  the  above  It  Is  clear  that  a license  will 
not  Issue  to  a corporation  as  such,  yet  It  Is  perfectly  proper  In 
Missouri  for  a corporation  to  engage  in  the  Insurance  business 
through  properly  licensed  associates.  If  It  does  so  legally. 

A case  bearing  upon  this  point  Is  James  N.  Tardy  Company 
vs.  Tarver,  39  S.  ’.7.  (2d)  848  (Tex.)  1.  c.  850,  In  wriich  the  Court 
salds 


"It  has  been  held  also  that  while  a license 
cannot  Issue  to  a corporation  as  such.  It  is 
competent  for  the  corporation  to  take  out  a 
license  In  the  name  of  a designated  agent 
or  employe,  or  agents  or  employes,  and  the 
latter  may  lawfully  act  In  pursuance  of  the 
license. " 

In  accord  with  this  also  Is  the  case  of  Rogers  vs.  Ramey, 

248  3.  W.  254  (ky. ) 

The  business  of  writing  Insurance  In  Missouri  may  be 
handled  only  by  licensed  natural  persons  but  such  persona  may  be 
associated  with  a corporation  In  the  business  of  Insurance  If  such 
licensed  persona  and  the  corporation  comply  vrlth  the  other  provisions 
of  the  lns\irance  law  of  this  state. 

(3)  A natviral  person  must  be  a resident  of  Missouri 
In  order  to  qualify  as  an  agent.' ' 

This  principle  of  law  Is  contained  In  Section  5902,  R.  S. 
Missouri  1929,  idilch  Is  as  followsi 

"Foreign  companies  admitted  to  do  business  In 
this  state  snail  make  contracts  of  Insui^ance 
upon  property  or  Interests  therein  onlj  by 
lawfully  constituted  and  licensed  resident 
agents,  who  shall  countersign  all  policies  so 
1 sailed.  And  any  such  Insurance  coxu{)any  wlio 
shall  violate  any  provision  of  this  section 
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shall  suffer  a revocation  of  Its  authority 
by  the  superintendent  of  Insurance  to  do 
business  In  this  state.  In  addition  to  the 
penalty  prescribed  in  section  5909,  such 
revocation  to  be  for  the  term  of  one  year. ” 

The  Intent  of  the  Legislature  Is  cletirly  expressed  herein 
to  the  effect  that  the  Issuance  of  licenses  shall  be  confined  to 
residents  of  this  state. 

See  Noble  v.  English,  183  Iowa,  893,  167  N.W.  629. 

In  this  case  the  Supreme  Court  of  Iowa  held  that  even 
though  the  Statutes  of  Iowa  did  not  provide  that  foreign  companies 
could  be  represented  only  by  resident  agents,  yet  the  State  Insurai  ce 
Commissioner  had  the  power  and  the  right  to  hold  that  no  license 
wovild  be  Issued  to  an  agent  of  a foreign  company  vdio  was  a non-resident 
of  Iowa. 


(4)  A licensed  agent  may  not  share  or  divide  the  whole 
or  any  part  of  any  commission,  except  with  another 
dvLly  licensed  agent  or  broker. 

Tnis  principle  Is  contained  in  the  following  section  of 
the  Missouri  Statutes,  Section  5904  R.  S.  Mlssovirl  1929,  as  followst 

•whoever,  for  cong)ensatlon,  acts  or  aids  In 
any  manner  In  negotiating  contrac'Esi  of  In- 
surance  or  reinsurance,  or  placing  risks  or 
effecting  Insurance  or  reinsurance  for  any 
person  other  than  himself,  and  not  being  the 
appointed  agent  or  officer  of  the  company  In 
which  such  in8\irance  or  reinsurance  Is 
effected,  shall  be  deemed  an  Insurance  broker, 
and  no  person  shall  act  as  such  Insxirance 
broker,  save  as  provided  in  this  section. ” 

It  Is  clear  from  the  above  section  that  the  Leglslatvire  Intended 
that  whoever  aids  In  placing  Insurance  for  compensation,  if  he  Is 
not  an  agent,  must  be  a broker. 
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If  A,  a layman,  assists  an  Insurance  a^ent,  in  selling 
a policy  of  Insurance,  then  A,  In  order  to  receive  part  crL'  the 
commission,  must  have  either  an  agent's  license  or  a cDoker's  license. 

It,  of  course,  follows  logically  that  If  A assists  5 to 
obtain  a consolsslon  and  If  A accepts  part  of  said  commission  with- 
out having  an  agent's  or  broker's  license  A Is  violating  the  law. 

If  A and  B form  a partnership  In  which  A aids  in  placing  insurance 
and  receives  therefor  part  of  the  commission,  the  situation  Is  still 
unchanged  for  A would  still  be  receiving  part  of  the  commission 
unlawfully. 

In  the  event  A and  B should  form  a corporation  and  A holds 
part  of  the  stock  from  which  he  receives  dividends  which  are  merely 
his  share  of  the  coomilsslons  for  assisting  In  placing  business,  does 
this  make  It  legal. for  A to  accept  his  share  of  the  commissions. 

In  the  form  of  dividends,  even  thovigh  he  does  not  hold  an  agent's 
or  broker's  llcenseT 

Obviously  not. 

If  It  Is  unlawful  for  A to  receive  part  of  the  corimlsslons 
as  a partner  of  B,  then  it  Is  Just  as  xuilawful  If  It  Is  done  through 
the  artifice  or  device  of  setting  up  a corporate  entity. 

Applying  this  reasoning  to  the  present  question  presented. 

It  Is  clear  tnat  should  the  licensed  resident  agents  Involved, 
forward  their  connnlsslons  to  the  foreign  corporation,  which,  of 
course,  does  not  hold  an  agent's  or  broker's  license,  they  would 
be  doing  so  unlawfully.  If  their  coimnlsslons  were  forwarded  to 
such  foreign  corporation  vmder  a partnership  agreement.  It  would 
still  be  in  violation  of  the  law  of  Missouri.  So  also  It  is  Just 
as  unlawful  If  In  order  to  circumvent  the  clear  intent  of  the  law 
the  licensed  resident  agents  deliver  their  commissions  to  the 
domestic  corporation  which  In  turn  forwards  such  earnings  to  the 
foreign  corporation.  The  forming  of  the  domestic  corporation,  which 
merely  adds  another  step  to  the  chain  of  transactions  which  cul.ninate 
In  the  splitting  of  commissions  between  the  licensed  resident 
agents  and  the  non  licensed  foreign  corporation,  will  not  legalise 
the  attempt  to  circumvent  the  law* 
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The  rule  Is  well  recognized  that  individuals  i:iay  not  use 
a corporation  as  a means  to  accomplish  those  acta  which  they  are 
prohibited  from  doing  as  Individuals.  A general  statement  of  this 
principle  of  law  Is  found  in  14a  Corpus  Juris,  309,  flection  2158, 
which  reads  as  follows t 

"It  may  be  stated  as  a general  rule  that  to 
the  extent  and  within  the  limits  discussed 
else^ere  In  this  work,  corpoi»ate  traisactlona 
which  are  Illegal  as  dlsFln^lsbed  from 
merely  ultra  vires,  conteii^>late  the  doing  of 
some  essentially  unlawful  act,  violate  some 
public  duty,  or  contravene  some  rule  of  public 
policy,  are,  like  similar  transactions  between 
lndlvld\ials,  void,  and  cannot  support  an 
action  nor'"l>ecomo  enforceable  by  performance, 
ratification,  or  estoppel.* 

If,  therefore.  It  appears  that  che  agents  and  brokers  here- 
tofore referred  to  are  operating  Illegally  and  unlawfully,  the 
question  arises  as  to  whether  or  not  the  Superintendent  of  Insurance 
has  the  right  to  revoke  any  license  Issued  to  agents  and  brokers  and 
to  refuse  to  Issue  new  licenses. 

With  reference  to  agents,  the  statutes  provide  as  follows. 
Section  5892  R.  S.  Missouri  192^1 

”«  « «Ths  superintendent  of  Insurance  for  cause 
shall  have  the  authority  to  refuse  to  Issue  a 
license  to  an  agent  or  may  suspend  or  after 
15  days'  notice  of  Its  Intention  to  do  so  given 
In  writing  to  the  agent  and  the  company  re- 
presented by  such  agent  revoke  any  such  license 
after  a hearing  before  the  superintendent  of 
Insurance.  If  the  ruling  of  the  superintendent 
of  Insurance  be  adverse,  then,  within  thirty 
days  after  receiving  notice  of  the.  revocation, 
suspension,  or  refusal  to  license,  the  person 
ag^ieved  shall  have  the  right  to  petition  any 
coxirt  of  record  of  the  county  wherein  the 
applicant  resides  to  require  said  superintendent 
of  Insurance  to  show  cause  why  the  license  so 
revoked,  suspe  ided,  or  refused,  should  not  be 
reinstated  or  Issued.* 
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With  reference  to  brokers  the  statutes  provide  as  follows, 
Section  5904  R.  S.  MIssoutI’TlSSTT” 

"w  * #Tho  superintendent  of  Insurance  may, 
upon  the  payment  of  a fee  of  ten  dollars. 

Issue  to  any  person  a certificate  of  authority 
to  act  as  an  Insurance  broker  to  negotiate 
contracts  of  Insurance  or  reinsurance,  or 
place  risks,  or  effecting  Insurance  or  re- 
insurance with  any  qualified  domestic  Insurance 
company  or  Its  agents,  and  with  the  autiiorlzed 
agents  In  this  state  of  any  foreign  Insiirance 
company  duly  admitted  to  do  business  In  this 
state*  Such  certificate  shall  remain  In  force 
one  yearT'^nless  revoked  by  the  super Intendent 
of  Insurance  cause  *'* 

Upon  a thoroxigh  consideration  of  tne  questions  Involved  we 
are  of  the  opinion  that  the  operation  of  the  domestic  corporation 
and  Its  associated  agents  and  brokers  as  outlined  above  Is  clearly 
lllegeQ.  andunlawful  under  the  law  of  Missouri  and  that  the  Superin- 
tendent of  I surance  has  the  right,  the  power  and  the  duty  to  revoke 
the  llcenses^lssued  to  such  agents  and  birakers  and  to  refuse  to 
Issue  new  licenses  to  such  persons* 


Respectfully  submitted. 


MAX  WASSERHAN, 

Assistant  Attorney  General 

APPROVLDI 


Attorney  General 


KVftm 


CITIES,  TOWNS  AND  VILLAGES:  ) City  officers  maypurelAse 
MUNICIPAL  PLANTS:  ) securities  with  customers'  deposit 

•’  • funds. 


June  10,  1938 


iijr.  J*  F*  Hensley 
iuayor 

City  of  ^ulton 
^'ulton,  Missouri 


Dear  Dir: 


This  is  to  acknowledge  your  letter  of  May  23d, 
in  which  you  request  the  opinion  of  this  Department  on 
the  question  therein  submitted*  Your  letter  of  request 
is  as  follows: 

"As  iiiayor  of  the  City  of  ^ulton^ 

Missouri,  a City  of  the  third 
class,  I desire  to  obtain  some 
legal  adrloe* 

"Ilie  Dity  of  Fulton  owns  and 
operates  i>iuxiiclpal  Gas,  Light  and 
Water  Systems*  a deposit  is  re- 
quired from  all  consumers  before 
these  sex*vices  are  connected  for 
use*  .xt  the  present  time  we  hawe 
balances  of  approximately  4>1726 
in  the  Gas  Deposit  ^und,  s«'3622  in 
the  A}e  ctric  Deposit  I'tind  and 
i{2781  in  the  '..ater  Deposit  :^und* 

As  the  new  deposits  during  any 
one  month  balance  or  nearly  balance 
off  the  withdrawals,  the  money  is 
lying  in  the  bank  drawing  no 
interest,  while  at  the  same  time 
we  are  paying  interest  to  the  con- 
sumers on  their  deposits* 

"toy  question  is  whether  or  not 
the  City  has  a legal  right  to 


wo*,  J.  if\  Hensley 
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1936 


Jvme  10, 


invest  this  money  in  good  seciirity 
in  order  to  obtain  a little  revenue, 
ouch  securities  as  I have  in  mind 
would  be  oui-  ov.n  iuunicipal  bonds, 
or  tax  bills  for  btreet  Improvements, 
leaving  a small  revolving  fund 
sufficient  to  take  care  of  all  with- 
dz*awal8  that  might  occur." 

<'>e  note  that  the  City  of  ii^lton  is  a city  of  the 
third  class  and  also  that  it  does  not  have  a board  of 
public  works.  fhe  management  of  the  various  municipally 
owned  utilities,  we  assume,  are  managed  and  operated  di- 
rectly by  the  City  Council  through  its  agents. 

In  your  letter  of  request  you  state  that  the  City 
has  more  than  ^000.00,  which  money  has  been  deposited  by 
the  users  of  gas,  electricity  and  water,  and  that  same 
renmins  approximately  at  that  sum  at  all  times.  You  desire 
to  know  whether,  in  our  opinion,  you  may  purchase  high  grade 
securities  with  this  money  so  deposited  with  the  City 
authorities  and  obtain  some  revenue, in  view  of  the  fact  that 
you  pay  interest  to  the  various  depositors  of  the  above 
money . 


fhe  direct  management,  operation  and  control  of 
the  above  utilities  being  directly  under  the  supervision 
of  the  Mayor  and  the  City  Council,  and  they  having  the 
responsibility  of  the  operation  of  same,  we  can  see  no  good 
reason  idiy,  in  the  exercise  of  their  discretion  and  best 
•Judgment,  they  would  not  be  permitted  to  invest  this  fund 
in  high  grade  ^securities.  Of  course,  they  should  keep  on 
hands  in  cash  a sufficient  amount  to  take  care  of  the  with- 
drawals at  all  times.  If  we  understand  the  eitxiation 
correctly,  the  retaining  of  this  fund  by  the  City  vinder  the 
present  conditions  is  at  a loss  to  the  City  for  the  reason 
that  it  pays  interest  on  this  fund  to  the  depositors  and 
receives  no  income,  so  that  either  the  various  municipal 
plants  pay  the  interest  or  it  is  paid  out  of  city  revenue. 


tur,  J.  Hensley 
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June  10,  1938 


is,  therefore,  our  opinion  that  the  City 
Council  may,  in  its  discretion,  buy  hi^  grade  gilt- 
edged  securities  anu  thereby  derive  some  interest  from 
ttie  fund.  The  city  authorities  should  exercise  extreme 
care  in  choosing  the  securities  so  purchased* 


Vex^r  truly  yours 


COVii^LL  R.  HhlVlTT 
i^ssistant  attorney- General 


kftRQVislii 


T.-'K.  

(Acting)  Attorney-Oeneral 


CRHiEO 


I 


JUSTICE  OF  THE  PEACE:  Number  to  toe  elected  annually. 


July  11»  1938 


r' 


Honorable  Emil  P.  Helmendaoh 
County  Clerk 
Franklin  County 
Union,  Missouri 


Dear  Sir : 

We  have  your  request  for  an  opinion,  as  follows: 

”In  Franklin  County  we  have  two 
townships  In  which  the  tnjusber  of 
Justices  of  the  Peace  to  be  elected 
Is  in  (j^estlon. 

First,  there  Is  Union  Township  whlcn 
consists  of  a good  deal  of  rural 
territory  and  In  #ilch  there  is  a 
city  of  more  than  2000  population* 

Second,  there  is  Vtasiilngton  Township 
which  is  also  the  City  of  Washington 
containing  approximately  6000 
population*  Said  township  Includes 
no  territory  outside  the  corporate 
limits  of  the  city* 

The  question  la:  How  many  Justices 
of  the  Peace  are  the  two  aforesaid 
townships  to  elect?  Az*e  they  permitted 
to  elfl^t  Just  two  Justices  or  may  they 
elect  an  additional  Justice?" 


Hon*  Ball  F*  Helmendach 
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Julj  11,  1938 


Article  TI*  Section  37*  Missouri  Constitution*  pro* 
Tides  that  the  number  of  Justices  of  the  peace  inay  be 
fegulated  by  law* 

Section  8136  R.  S*  Missouri  1929*  proTidos  in  part 
as  follows I 


"Every  aninlcipel  township*  except  as 
otherwise  provided  by  law*  shall  be 
entitled  to  two  Justices  of  the  peace* 

« * «;  but  in  case  there  shall  be  in 
any  such  township  an  incorporated  town 
or  city  having  a population  of  over 
2000  inhabitants  and  less  than  100*000 
inhabitants*  said  town  or  city  shall  be 
entitled  to  one  additional  Justice  of 
the  peace* 

It  is  therefore  apparent  that  Washington  Township  in 
your  county,  which  includes  the  City  of  fiiashlngton  with  a 
population  of  approximately  6000  inhabitants  is  entitled  to 
three  Justices  of  the  peace*  All  townships  are  entitled  to 
a minimum  of  two  Justices  of  the  peace* 

It  is  therefore  the  opinion  of  this  office  that  all 
townships  should  be  pex*mitted  to  elect  two  Justices  of  the 
peace*  and  in  all  townships  where  there  is  a city  of  over 
2000  inhabitants  and  less  than  100*000  inhabitants  three 
Justices  of  the  peace  should  be  elected* 


Respectfully  submitted* 


FRANKLIN  E.  RIAOAV* 
Assistant  Attorney  Oeneral 

APPROVED I 


J.  E.  TAYLOR 

(Acting)  Attorney  Oeneral 


FERtMM 


INSUl^ANCJS  1)  iAKTlHENT:  Approval  as  to  the*rom  find  sufflclanoy 

of  the  papers  submitted  ,ln  connection 
' with  the  Increase  of  capital  stock  of  the 

St.  Louis  Fire  and  Marine  Insurance  Company* 


L^tober  10,  1938* 


Judge  Charles  L.  Henson 
Chief  Counsel 
Insurance  Department 
Jefferson  City,  idissoviri 


Dear  Judge  Hen son x 


This  is  to  acknowledge  receipt  of  your  letter 
of  October  6th,  also  your  supplementary  letter  of  October 
6th,  in  which  you  request  the  opinion  of  this  Departrient 
as  to  the  form  and  sufficiency  of  the  papers  submitted 
in  connection  with  the  increase  of  capital  stock  of  the 
3t.  Louis  i'lre  and  i^rine  Insvirance  Company. 

We  have  examined  the  original  affidavit  of 
publication  of  the  notice  of  the  sx>eoial  meeting  of  the 
stockholders  of  said  compemy  and  also  a certificate  of 
the  secretary  of  said  company  as  to  the  proceedings  of 
the  special  meeting  aforesaid,  and  meeting  of  the  board 
of  directors  of  said  company,  and  find  same  in  due  form 
and  have  the  approval  of  this  Department* 


Very  truly  yours 


COVISLL  K.  Hi£»ITT 
assistant  Attorney-General 

AjrrKOVLD: 


'I!AyL6R 

(Acting)  Attorney-General 


CRHxEG 


IKi'URAjtTCE  DEPAR ORIENT : Approval  of  Articles  of  Incorporation 

, ■ of  the  United  States  Health  and  Accident 

Company,  proposed  to  be  formed  under 
Art.  4, -Chap.  37,  R.  S.  1929. 


October  20.  1938 


Judge  Charles  L.  Henson 
Chief  Counsel 
Insurance  Department 
Jefferson  City.  Ailssourl 


i.ear  Judge  Henson: 


ilils  Is  to  acknowledge  receipt  of  your 
letter  of  October  19th.  In  which  you  enclose  the 
xirtlcles  of  Incorporation  of  the  United  States 
Health  and  accident  Company  for  the  examination 
of  this  department,  as  provided  In  section  5760. 
h.  i,,  1929.  This  itssoclatlon  Is  proposed  to 

be  formea  imder  the  provisions  of  Article  4. 
chapter  37.  iw,  juo.  1929. 

V<e  have  exaxnlned  the  ^^r tides  of  Incorpo- 
ration and  find  that  they  comply  with  the  provisions 
of  iirtlole  4.  chapter  37.  K.  S.  ao.  1929.  and  have 
our  approval  as  to  the  form  thereof. 

We  are  returning  the  original  articles 
and  retaining  one  copy  for  our  files. 


Very  truly  yotirs 


COViJLL  H.  HidlITT 
Assistant  Attomey-Oeneral 


(Acting)  Attorney-deneral 


CiiUtHG 


TAXATION  - County  road  and  bridge  tax  is  a part  of  the  levy 
for  county  p\irposes. 


December  15,  1938 


Miss  The la  5huck  Henry 
Prosecuting  Attorney 
Shannon  County 
Imlneuce,  Missouri 


Dear  Miss  Henry i 


'.<6  have  your  request  of  December  14,  1938  for  an  opinion, 
which  reads  as  follows i 

"Shaxmon  County  Is  one  of  those  counties  with 
an  assessed  val\iatlon  of  less  than  Six  Mil- 
lion Dollars  (4>6, 000,000.00). 

"In  May  of  this  year  our  County  Cotirt  made 
the  following  levies t - fifty  cents  on  the 
$100.00  valuation  for  County  revenue;  twenty- 
five  cents  on  the  $100.00  valuation  for 
Special  Road  and  Bridge  fund,  as  authorized 
by  Section  22,  Article  10  of  the  Constitu- 
tion, and  an  additional  twenty-five  cents 
on  the  VIOO.OO  valuation  which  they  designated 
as  County  Hoad  and  Bridge  fund. 

"I  desire  an  opinion  from  your  office  as  to 
whether  or  not  the  last  mentioned  twenty- 
five  cents  levy  Is  legal  and  will  appreciate 
a response  at  yo\ir  earliest  convenience.” 


The  authority  of  the  coxmty  court  to  levy  taxes  for 
county  pva*pose8  In  your  co\mty  Is  foxmd  In  Artlcb  X,  Section  11 
of  the  Constitution,  and  In  Section  9873,  R.  S.  Mo.  1929,  which 
provides  that  In  cotintles  having  $6,000,000.00  or  less  of  as- 
sessed valxiatlon  a tax  of  not  to  exceed  fifty  cents  on  the  $100.00 
valuation  may  be  levied  for  county  purposes. 


• » 


**>  • 


Mias  'xhela  Shuck  Henry  -2- 


December  15,  1S58 


It  1b  ai:parent  from  yoxir  letter  that  the  county  court 
has  levied  a tventy^flve  cent  special  road  and  bridge  tax 
which  la  authorised  by  Section  22/  Article  X of  the  Constl* 
tutlon,  end  has  levied  the  full  constitutional  limit  of  fifty 
cents  for  county  ptirposea,  which  is  authorized  by  Article  X, 
Section  11  of  the  Constitution,  but  In  addition  thereto  has 
levied  an  additional  twenty-flve  cents  as  a county  road  and 
bridge  tax*  We  find  no  authority  in  the  Constitution  for  this 
last  additional  tax* 

Section  7800,  R.  S*  Mo.  1029  provides  that  the  county 
co\u?t  of  TOUT  county  may  levy  a tax  of  not  more  than  twenty 
cents  on  $100*00  valuation  as  a road  tax,  which  levy  shall  be 
collected  and  paid  and  placed  to  the  credit  of  the  "county  road 
and  bridge  fund." 

Any  levy  made  for  the  county  road  and  bridge  fund  Is  a 
part  of  the  fifty  cent  levy  authorised  by  the  Constitution 
(Article  X,  Section  11)  and  la  not  in  addition  to  the  fifty 
cent  levy.  State  ex  rel.  vs*  Railroad,  270  Mo*  251|  State 
ex  rel.  vs.  Wabash  Hallway,  5 S.  W*  (2d}  378* 

It  is,  therefore,  the  opinion  of  this  office  that  the 
twenty-five  cent  additional  levy  for  co\inty  road  and  bridge  pur- 
poses Is  Irregixlar  and  In  excess  of  the  constitutional  litults 
prescribed  In  Article  X,  Section  11  of  the  Uissoxirl  Constitu- 
tion* 


Respectfully  submitted 


FR>iNKLIN  L*  KhJlCAN 
Assistant  Attorney  General 


APi ROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


FERiPE 


RE  I PROBATLI  C0UHT3I  ADMIUIST'  -ATIOI'  CF  U^H-'.RITAWCK  TAX.  LAWS* 


P 


Juiuttry  12,  loss* 


) 


TTonorabl*  S*  J*  noilovtty, 
; robot*  Court. 

VerMill**,  Mlnaouri* 

D«Ar  sirs 


Tt'.is  JoporUMAt  1*  in  roooipt  of  your  letter  of 
January  ftth  roqooAtlnr.  •&  opinion  a*  to  the  fbllowine} 

"I  had  a situation  arise  In  my  court  a few  days 
sfio  that  bothered  me  at  the  time  and  i am  still  not  eat la* 
fled  as  io  the  legality  of  the  proeerdlzxga  that  were 
tsken*  A will  was  presented  for  probating,  leaTing  to 
the  widow  all  real  estate  oonslrtlng  of  about  ^40  aeree 
and  all  personal  property,  the  value  of  «diioh  1 have  not 
the  alit^htest  i<iee*  The  attor:iey  for  the  estate  in  this 
ease  argued  that  all  that  was  neeessary  was  to  hare  the 
proof  of  will  made  and  the  roeordine  of  tha  easia  in  my 
Court  and  by  tba  Reaorder  of  l>eeda*  Tha  atiornay  alao 
prepared  e paper  setiixag  forth  the  election  of  the  widow 
regarding  the  property* 

The  point  is  thiei  1 hawe  been  under  the  lapreesion 
that  e rer'ort  was  neeessary  showing  ho  Inheritunee  Tsk 
ikte  the  rotate  in  the  erent  the  estate  was  not  large  enou^ 
to  be  subjeot  to  sn  Inhcrltenee  Tax*  1 am  onabla  to  sae 
Just  how  a deoialon  oould  be  reaehed  In  the  natter,  unless 
Lattcra  Taataaentary  were  issued  and  an  Inwontory  end 
Appreleenent  made*  I can  hardly  see  how  ihe  law  eon  re- 
quire e *ho  Ibherltanee  Due'  report  In  eatutes  th^t  ire 
probated  and  Lettere  granted  and  then  allow  these  estates 
to  eeeape  adalnletration* 

I trust  that  1 am  not  iBQ>oelng  upon  you  in  asking  a 
ruling  on  the  matter^  I hawe  set  forth*" 


Jeetlon  SOS,  Kewised  itt^tutes  of  Uiseouri  19Sy,  prowid«s. 
In  part,  at  followei 

'*The  probate  eourt  lAleb  grants  letters  teeteaarntnry 
or  of  administration,  cither  orlgiaal  or  anolllary,  on 
the  estate  of  any  deoedent,  sball  here  Jurlsdlotlon  to 
detcraine  the  amount  of  the  tax  provided  for  in  this 


«rtiole  ancl  the  peraon,  r>erfiona,  aeaoolntlon,  inetitutloQ 
or  oor'^omtion  llnble  thnrcfora  and  to  deternino  any 
uestlon  whloh  zsny  art^  e in  oonneotlon  thtrrevithf  end  to 
do  any  not  in  relation  thereto  nthioh  ie  autbori^d  by 
law  to  bo  done  by  nuoh  oourt  in  other  nottora  or  pxoeo'  dinr.a 
ooninr;  within  its  juriadiotion*  J^uoh  oourt  or  the  jud^a 
thereof  in  Tsoatlon  ehall  i nediately  u tho  filing  of  tha 
inventory  end  nppraieenrnt  of  the  entate  of  a daoedent, 
exonlne  *he  nano,  and  if  it  1#  appnrc^tt,  in  tho  opinion 
of  tho  sold  oourt  or  judgo,  that  euoh  os  tale  la  not  aub* 

Jaot  to  the  tax  provided  for  In  t^iis  inw.  nuob  finding  and 
opinion  ehall  be  er.ter''d  of  reoord  in  eald  oourt,  and  t«here- 
upon  the  provlalona  of  neotion  r^3  'nhall  beootao  inoporativo 
aa  t)  the  holders  of  funds  or  other  prop^'rty  thereof,  ^<nd 
there  shall  be  no  furth-  r orooe*^inca  relotinc  to  auoh  tax, 
unless  upon  the  ap  lie*^tion  of  interested  parties  the 
exist enoe  of  other  property  or  nn  erroneous  appralaezient 
be  shown,  - 


"hie  is  the  only  section  of  tho  inheritanoo  tax  inwe  re  luirine 
a finding  ay  the  'robate  C>urt  th^t  an  estate  is  not  subject  to  tax, 
and  this  seotlon  refore  apooifieally  to  estates  on  yihlch  letters 
testanei:>tary  or  of  adniiiiotration  shall  heve  boon  granted.  If  lettora 
are  gr^n’ed,  then,  of  oourao,  by  reoeon  of  jeotions  56  and  61  of  our 
general  laws  relating  to  ednlnliitra tion,  tbo  '^ourt  is  furnished  nith 
mplo  infomatioo  ee  to  nhothcr  the  ostace  zony  or  nay  not  bo  eubjeot 
to  tax. 

If  lettt^rs  of  adniniotration  are  ; ot  granted,  it  la  nXy  because 
the  Court  has  been  satisfied  by  prnof  thet  there  will  be  nothing  in 
the  estate  after  the  widow,  widower  or  ninor  ehildran  have  been  allowed 
their  absolute  property.  '«eotlan  8,  Revised  itotutea  of  uiasoori  1029. 

Gf  oourse,  in  suoh  an  instanoe,  there  oan  be  no  noeeibility  of  any 
tax  being  ae^essed  end  the  inherit*inoe  tax  laws  do  not  re^,uire  a finding 
that  tho  estate  la  not  aubjaot  to  tax.  e reiterate,  however,  that  the 
:rob'te  Cou  t st.ould  be  eatiefied  by  proof  that  nothin^':  will  be  left 
in  the  estate  nftor  the  allownnoe  of  aheoiute  property  rif^hts. 

nowevar,  even  if  the  court  refuse  to  grant  lettcra  of  ndainietre* 
tlon,  if,  at  a later  date,  it  appear  th'tt  there  is  proparty  in  the 
estate  subjeot  to  tax,  any  neraon  iMiy  file  an  affidavit  to  th^t  affeet, 
end  the  Court  shall  appoint  an  a'^praiser  «nd  eeaeaa  the  tax  in  rooordanee 
with  the  provls  ons  of  tho  Inh>  ritanee  tox  lawn  of  Missouri,  leetion  601, 
R.  1089. 

Roepeotnally  aubnitted. 


kP  /VOVSD 

^ting  All 


Oansrai 


TTT 


7^  Vui,  7r.,  aslstaai 
Attorney  (l^noral. 

k • 

\ 

\ 


BAi^KS  & BANKING:  oircuit  Court  has  no  authority  to  appoint 

auditor  to  audit  the  accounts  of  liq'uldatlon 
and  order  saine  paid  out  of  trust  estate* 


rebruary  4,  1938 


Honorable  K*  W*  Holt 
Commissioner  of  Finance 
Jefferson  City*  l^lssourl 


FI  Led 


Bear  Mr*  Holt: 


This  is  to  acknowledge  receipt  of  your  letter 
of  Janxiajpy  28th  In  ih  Ich  you  enclosed  a letter  from 
Messrs.  Carter  and  Jones*  Attorneys  at  Law*  3t.  Louis* 
Missouri*  relative  to  the  liquidation  of  the  I'laplewood 
Bank  axvd  Trust  Company*  #iich  is  pending  in  Division  No*3 
of  the  Circuit  Court  of  St,  Louis  County  and  presided  over 
by  Honorable  Feter  T,  Barrett* 

Ihe  letters  state  that  Judge  Barrett  has  made  an 
order  requiring  the  Special  Deputy  Commissioner  in  Charge 
of  the  above  trust  to  file  in  the  coxirt  a copy  of  the  In- 
ventoiry  prepared  by  the  Special  Deputy  at  the  time  he  took 
charge  of  the  estate*  and  i4iich  was  filed  by  him  with  the 
recorder  of  deeds  at  that  time;  and  also  we  note  that  it 
is  the  intention  of  Judge  Barrett  to  appoint  an  auditor 
or  amicus  curiae  to  investigate  and  examine  into  all  of  the 
Special  Deputy's  transactions  as  liquidator  of  this  bank* 

You  inqviire  of  this  Department  as  to  the  legal 
authority  of  a special  deputy  commissioner  in  charge  of  a 
bank  in  liquidation: 

First,  to  file  an  inventory  of  hi a 

trust  with  the  circuit  court* 
and 

Second*  to  pay  for  the  services  of  an 
auditor  appointed  by  the  court 
to  check  into  the  affairs  of 
his  tznist* 
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In  yo\ir  letter  of  request  you  state  that  such 
procedure  will  not  only  delay  the  work  of  tills  Special 
Deputy  Commissioner  but  will  greatly  Increase  the  expenses 
of  the  Individual  trust  Involved. 

Under  the  statutes  of  ^Issourl^  actions  5316 
to  5340,  Inclusive,  K.  S.  aIo.  1929,  the  i^glslature  of 
j&lssourl  has  placed  the  liquidation  of  the  Insolvent  banks 
and  trust  companies  In  the  hands  of  the  Commlsd.  oner  of 
x'lnance.  -^t  has  provided  a complete  and  exclusive  scheme 
and  method  of  procedure  to  liquidate  Insolvent  banks.  %e 
statutes  set  forth  specifically  and  with  particularity  the 
methods  to  be  pursued  by  the  Commissioner  of  i’lnance  In  the 
liquidation  of  these  tjrusts.  Action  5323,  R.  S.  Mo.  1929, 
provides  that  the  Commissioner  of  l^'lnance  appoint  a special 
deputy  commissioner  to  perform  such  duties  connected  with 
a liquidation  as  he  may  deem  necessary  and  advisable;  that 
the  Commissioner  may  employ  such  expert  assistants  and 
counsel  and  may  retain  such  of  the  officers  or  employes  of 
such  corporation  or  banker  as  he  may  deem  necessary  in  the 
liquidation  and  distribution  of  the  assets  of  such  cozq;}ora- 
tlon  or  banker.  And  said  section  further  provides: 

"that  no  salaries  or  attorney's  fees 
shall  be  paid  unless  approved  by  the 
clrctilt  court,  or  Judge  thereof  In 
vacation,  which  circuit  court,  or 
Judge  thereof  In  vacation,  may  refuse 
to  approve  any  salaries  or  attorney's 
fees  that  he  may  deem  exorbitant,  and 
set  a less  fee  or  salary,  vhich  less 
fee  or  salary  shall  be  the  amount  paid." 

iind  iectlon  5324,  K.  S.  Mo.  1929,  provides  In  part  that  "all 
expenses  of  liquidation,  subject  to, the  approval  of  the 
clruult  court,  or  Judge  thereof  In  vacation.  In  the  county 
or  city  In  which  the  prlnclxial  office  of  such  corporation 
or  banker  Is  located,"  shall  be  paid  by  the  Commissioner 
out  of  the  funds  In  his  hands  In  said  trust,  foid  provides 
tliat  the  Commissioner  of  Finance  shall  "fix  and  pay  the 
compensation  pf  special  deputy  commissi  oner,  assistants, 
'.ounsel  and  other  employes  appointed  to  assist  blm  in 
such  liquidation  pursuant  to  the  provisions  of  this  article." 


Hon*  R*  W*  Holt 


-3- 


Peb.  4,  1938 


.>ectlon  5327,  H*  S.  1929,  provides  that  after 
he  has  completely  taken  possession  of  the  bank  and  decided 
that  he  will  not  pex>mlt  the  corpora tlm  or  banker  to  resiine 
business  pursuant  to  the  provisions  of  Section  5322,  he 
shall  file  one  copy  of  an  Inventory  of  the  assets  prepared 
by  him  In  his  office  and  shall  cause  one  copy  to  be  filed 
in  the  office  of  the  recorder  of  the  county  or  city  in 
which  the  principal  office  of  such  corporation  or  banker 
is  located* 

Replying  then  to  your  first  question,  we  find  from 
the  statutes  no  duty  or  obligation  on  the  Commissioner  of 
Finance  or  his  special  deputies  to  file  an  inventory  of  the 
trust  with  the  circuit  court  and  that  the  filing  of  the 
lnventox*y  with  the  Commissioner  of  Finance  and  another  in 
the  office  of  the  recorder  of  deeds,  is  all  that  is  reqxilred 
iinder  the  statute* 

The  courts  of  our  State  have  stated  many  times 
that  the  statute  has  provided  a complete  and  exclusive 
scheme  for  the  liqtiidation  of  insolvent  banks  and  the  distri- 
bution of  their  assets*  In  Commerce  Tznist  Co*  v*  Faraers* 
i£xchange  Bank,  61  S*  W.  (2d)  928,  1*  c*  930,  it  is  said: 

"The  statute  relative  to  the  depart- 
ment of  finance  and  to  banking  Insti- 
tutions was  designed  to  and  does 
provide  a complete  and  exclusive 
scheme  for  the  liquidation  of  insol- 
vent banka  and  the  distribution  of, 
their  assets*  State  v.  Farmers  ^change 
Bank  of  Oallatin,  56  S*  W*  (2d)  129| 

Bowersock  IaIIIs  & Fower  Co*  v*  Citisens 
Trust  Co.,  298  S*  V7.  1049,  1051*" 

iind  in  the  case  of  Kirrane  v*  Boone,  66  S*  W*  (2d) 
861,  1*  c*  865,  the  Supreme  Court  saldt 

"As  has  several  times  been  held  by 
this  court,  such  statutes  (referring 
to  Article  1,  Chapter  34,  Sec*  5282 
et  seq * R*  S*  Mo*  1929 , St*  ^tnn* 

Art*  1,  Chap.  34,  p.  7226  et  seq* ) 
provide  a complete  and  exclusive 
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scheme  and  method  of  procedvire  to 
liquidate  insolvent  banks.  Koch 
V.  Jdissourl-hincoln  Tjrust  Co.  (ho. 

Sup.)  181  S«  W.  44,  47,  where  the 
coxirt  saidi  *The  intent  of  that 
act  to  provide  an  exclusive  systm 
for  winding  up  the  affairs  of  banks 
cannot  be  doubted.  « « « This  is  a 
stiff icient  epitomization  of  the  act 
to  show  that  it  is,  and  was  intended 
to  be,  a complete  scheme  and  system 
for  winding  up  the  affairs  of  insol- 
vent baidcs  and  trust  companies  in 
the  condition  described  in  the  act. 

fact  that  the  statutory  method 
is  complete,  and  that  the  act 
specifically  declares  its  purpose 
to  be  the  establishment  of  a state 
banking  department,  "which  ^all 
have  criarge'  of  the  execution  of  the 
laws  relating  to  benks,  private  banks, 
trust  companies,"  etc.,  necessitates 
the  conclusion  the  statutory 

method  is  exclusive,  and  that  pro- 
ceedings for  receiverships  of  such 
institutions  must  pursue  the  stat- 
utory method.** 

In  the  ease  of  •itate  ex  rel.  iioberly  v.  Sevier, 
88  S.  W.  (2d}  164,  1.  c.  166  (1936),  it  is  saldt 

"We  have  on  several  occasions  held 
that  the  statutes  relative  to  the 
department  of  finance  and  to  banking 
institutions  wez*e  designed  to  and  do 
provide  a complete  and  exclusive 
scheme  for  liquidation  of  Insolvent 
banks  and  the  distribution  of  their 
assets,  state  ex  rel.  v.  Fidelity 
& Depod.  t Co.  (iK>.  Sup.)  63  S.  W.  (2d) 

1036,  1040,  86  H.  L.  H.  966;  Bank  of 
Oak  hidge  v.  Duncan,  328  ko.  182, 

40  S.  W.  (2d)  666;  Commerce  Trust  Co. 

V.  Farmers*  ihcchange  Bank  of  Callatin, 

332  ko.  979,  61  3.  W.  (2d)  923,  89 

L.  R.  373;  Kirrane  v.  Boone  et  al.. 
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334  X..O.  568,  66  6.  W.  (2d)  861. 

''iliere  Is  no  doubt  but  that,  so  far 
as  administering  the  assets  of  the 
failed  bank  Is  concerned,  the  collec- 
tion of  Its  assets,  the  payment  of 
expenses,  and  the  allowance  azid  the 
payment  of  claims  out  of  such  assets, 
the  Jurisdiction  of  the  commissioner 
and  the  local  circuit  court  Is 
exclusive.*  6tate  ex  rel,  Fidelity 
& Deposit  Co.,  supra. 

* The  method  provided  for  liquidating 
Insolvent  banks  Is  by  and  through  the 
commissioner  of  finance,  as  statutory 
receiver,  under  the  supervision  of 
the  circuit  court  where  the  bank  is 
located.'  Klrrane  v«  Boone,  supra, 

334  Uo.  558,  66  3.  W.  (2d}  861,  loc. 
clt.  865." 

The  Ulssonrl  Banking  Lavs  were  taken  largely 
from  the  new  j(ork  statutes  and  Beet  Ions  5316,  5319  and 
5321,  Revised  statutes  of  Mssourl,  1929,  are  taken  almost 
verbatim  from  Hew  York  statutes,  and  the  Hew  York  Court 
said  In  In  He  Union  t^soak  of  Brooklyn,  162  R.  Y.  3.  488, 
the  following: 

"The  former  common- law  right  of  bank- 
ing Is  now  a franchise  derived  from 
the  •i.eglslature  (^^ttorney  General  v. 

Utica  Ins.  Co.,  2 Johns.  Ch.  377; 
reople  V.  Utica  Ins.  Co.,  15  Johns. 

378,  8 /US.  Dec.  243),  and  the  superin- 
tendent Is  the  head  of  the  department 
for  the  state  reguki  tlon  of  such  fran- 
chise. Re  Is  not  a part  of  the  Judi- 
cial branch  of  the  government.  He 
does  not  take  his  office  nor  derive 
any  of  his  original  powers  from  It. 

He  Is  of  the  administrative  branch  of 
the  government,  appointed  by  the 
Governor  and  confirmed  by  the  Jenate. 

Section  10,  Banking  Law.  He  Is  a 
state  officer article  1,  Sec.  2, 

Fubllc  Officers  Law  (Consol.  Laws.  c. 

47);  Reople  ex  rel . Baird  v.  Nixon, 
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158  N,  Y.  221,  52  H.  B.  1117.  And 
as  suoh  officer  he  is  expressly 
clothed  by  the  Legislattire  with 
this  power  of  liquidation.  ^Section 
69,  banking  Law.  His  possession 
is  not  that  of  the  court.  The 
statute  declares  that  he  may  forth- 
wL  th  take  possession  of  the  business 
and  property  of  a banking  corpora- 
tion that  has  violated  ite  charter 
or  any  law,  is  conducting  its  business 
In  an  unauthorized  or  \msafe  manner, 
is  in  an  unsound  or  imsafe  condition 
to  transact  business,  has  an  impair- 
ment of  ite  capital,  has  sT^spended 
payment  of  its  obligations,  or  has 
neglected  or  refused  to  comply  with  the 
^orms  of  a duly  issued  order  of  the 
superintendent.  Motion  57,  Id. 

V.hen  he  'shall  have  duly  taken  posses- 
sion of  suoh  corporation,  « he 
my  hold  such  possession  iintil  its 
affairs  are  finally  liquidated  by 
him.*  Section  68  Id.  He  'is  author- 
ized, upon  taking  possession  of  the 
property  and  business  of  suoh  corpora- 
tion, * * * to  liquidate  the  affairs 
thereof  and  to  do  all  acta  and  to 
make  such  expenditures  as  in  his  Jxidg- 
ment  are  necessary  to  conserve  its 
assets  and  business.'  -aeotion  69.  'The 
moneys  collected  by  the  superintendent 
shall  be  from  time  to  time  deposited 
in  one  or  more  state  banks,  savings 
banks  or  trust  companies.'  Section  70, 

Id.  As  to  his  further  duties  and 
powers,  see  section  79,  Id.  Thus  it  appears 
as  superintendent  he  takes  possession, 
holds  possession  until  final  liquidation 
by  him,  and  is  authorized  to  liquidate, 
outside  of  any  judicial  proceedings.  Iha 
fact  that  he  must  receive  the  sanction 
of  the  court  before  certain  steps  in 
his  procedure  are  effective  (e.  g. , 
sections  63,  69,  74,  78,  79)  does  not 
imply  that  the  liqxildation  itself  is 
Judicial." 
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luany  other  eases  ml^t  be  cited  in  Missouri 
stating  that  the  liquidation  of  backs  is  a statutory 
receivership  and  not  a court  receivership.  It  might  be 
added  that  in  Farmers  and  i^rchants  bank  v,  Coleman  et  al,^ 

9 W,  (2d)  649,  the  Springfield  Court  of  Appeals  in  an 
opinion  by  Judge  Bradley  held  that: 

"'ilie  circuit  court  has  no  juris- 
diction to  fix  compensation,  in 
first  instance  of  special  deputy 
in  charge  of  Insolvent  banks,  but 
under  Revised  btautes,  1919,  11707 
(now  Section  5324,  R,  >>,  ko,  1929) 
compensation  in  first  instance  must 
be  fixed  by  oomniss loner  of  finance,” 

In  our  search  of  the  statutes  we  do  not  find 
any  authority  for  the  circuit  court  to  appoint  an  auditor, 
or,  as  stated  in  your  letter,  ” a sort  of  amicus  ciiriae* 
to  investigate  and  examine  into  the  transactions  of  the 
special  deputy  commisaioner  in  diarge  of  the  bank.  Neither 
do  we  find  that  the  circuit  court  would  have  authority  to 
make  an  allowance  out  of  the  tx*ust  to  pay  such  auditor  or 
amicus  cviriae  without  it  was  first  sanctioned  and  the  com- 
pensation fixed  by  the  Commissioner  of  Finance,  ^he  statutes 
provide  that  the  liquidator  in  charge  of  a bank  azul  the 
Conmissioner  of  Finance  give  a bond  for  the  faithful  perform- 
ance of  their  respective  duties,  and  the  statutes  have  def- 
initely placed  the  obligation  and  responsibility  of  the 
safegxxarding  and  protection  of  the  assets  and  funds  of  the 
failed  bank  on  the  Commissioner  of  Flncuice  and  his  special 
deputies  and  assistants* 


From  the  above  and  foregoing  we  are  of  the 
opinion  that  there  is  no  legal  authority  or  obligation  on 
a special  deputy  commissioner  in  diarge  of  a bank  in 
liquidation,  first,  to  file  an  inventory  of  his  trust 
with  the  circuit  court,  and  second,  nor  de  we  find  cuiy 
legal  authority  for  the  circuit  cotirt  to  ip  point  an  auditor 
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or  amicus  curias  to  check  into  the  affairs  of  the  trust 
and  allow  the  compensation  for  such  services  out  of  the 
funds  of  said  trust  estate* 


Very  truly  yours 


COVRLL  R.  ES»ITT 
Assistant  attomey-Oeneral 


iikkhOViiJDj 


yr  j.'  TikTOR — 

(acting)  Attorney-General 


CRHiBG 


BANKS  & BLINKING: 


State  banka  and  trust  companies,  members  of 
Federal  Reserve  System,  not  exempt  from  paying 
contributions  under  Unemployment  Compensation 


karch  10,  1938 


Honorable  h.  W,  Holt 
Commissioner  of  i' inane* 
Jefferson  City,  tdlssoxirl 


fTlTd^i 


Dear  i>^r»  Holt: 


'xlie  Attorney-ueneral  acknowledges  receipt  of  the 
letter  from  the  farmers  and  Merchants  dank  and  Trust 
Company  of  Hannibal,  Missouri,  in  which  the  opinion  of  the 
Mttorney-Oeneral  la  requested  on  the  question  submitted  in 
your  letter*  You  request  our  opinion  on  the  question  sub- 
1,  dt  ted  by  the  above  bank,  xhe  query  Is: 

nre  i,ilsso\iri  state  banks  and  trust  com- 
panies, organized  and  existing  under  the 
laws  of  this  State,  which  are  members 
of  the  federal  Reserve  system,  liable 
and  obligated  to  pay  contributions  under 
the  Missouri  unemployment  Compensation 
i<.ctv 

xhe  ^dssouri  Unemployment  Compensation  uaw  was 
enacted  by  the  59th  aeneral  xiscembly  (-^aws  of  Missouri,  1937, 
page  574)  anu  sub-clauso  5 of  clause  6 of  sub-divlalon  "1’^ 
of  Cection  3 of  the  act  reads  as  follows  (p,  677): 

"The  term  * employment'  shall  not  include: 

***«•*« 

"service  performed  In  the  employ  of  any 
other  state  or  its  political  sub- 
divisions, or  of  the  United  states 
government,  or  £f  Instrumentality 
of  any  other  state  or  states  or  their 
political  sub-divisions  or  of  the 
united  states." 
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that: 


Action  811,  Title  VIII,  of  the  iederal  /tct,  provides 


"The  term  ^employment ' means  any  service, 
of  whatever  jnature  performed  within  the 
united  states  by  an  employe  for  his 
employer,  except  — 

"(b)  -service  performed  in  the  employ  of 
the  united  btates  (>overiunent  or  of  an 
instrumentality  of  the  united  btates;" 

section  907,  Title  IX  (c): 

"(5)  service  performed  in  the  employ 
of  the  united  states  Government  or  of 
an  Instriunentality  of  the  United  states* ” 

It  will  be  noticed  that  the  Missouri  Unemployment 
Compensation  Law  follow  somewhat  the  language  used  in  the 
i-ederal  .social  oecurity  Act,  approved  by  the  President  auguat 
14,  1935. 


after  quoting  from  the  btate  and  l<edoral  acts,  as 
above,  we  deem  it  necessary  to  quote  the  pertinent  parts  of 
the  section  of  the  hanking  Laws  of  Missouri  which  authorizes 
M.saouri  banks  to  become  members  of  the  Federal  he  serve  system* 
By  express  lb  gislation  Missoturi  has  consented  that  banking 
institutions  may  become  members  of  the  federal  Reserve  system, 

'Sction  5354,  paragraph  3,  ico*  1929,  Vol*  11, 

Lo»  3t«  ann*  p.  7574  ('itoiat  Companies  - 5421  R«  1929,  3ec« 

- 13 )•  Paragraph  3,  supra,  relating  to  banks,  reads  as  follows: 

"3.  To  purcTiase  and  hold,  for  the 
purpose  of  becoming  a member  of  a 
federal  reserve  bank,  so  much  of  the 
capital  stock  thereof  as  will  qualify 
it  for  moLibership  in  such  reserve 
bank  pursuant  to  an  act  of  congress, 
approved  Lecembor  twenty- throe,  nine- 
teen himdred  and  thirteen,  entitled 
the  'Federal  reserve  act*  and  any  amend- 
ments thereto;  to  become  a member  of 
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such  federal  reserve  bank,  aixl  to  have 
and  exorcise  all  powers,  not  in  conflict 
with  the  laws  of  this  state,  which  are 
conferred  upon  any  such  member  bank  by 
the  'Koderal  reserve  act'  and  any  amend- 
ments tiiereto.  ouchmsmber  bank  and  Its 
directors,  officers,  and  stockholders 
shall  continue  to  ^ subject,  however . 
to  all  liabilities  and  duties  Imposed 
upon  them  by  any  law  of  this  state  and 
to  all  the  provisions  of  this  chapter 
relating  to  banks*" 

If  Missouri  state  banks  and  trust  companies  organized 
and  doing  business  under  the  laws  of  Missouri,  which  are 
members  of  the  Federal  hesorve  -system,  are  Instrtunen  tall  tie  s 
of  the  United  states,  within  the  meaning  of  the  Jnomployment 
TTompensatlon  Law,  then  they  are  not  subject  to  the  payment  of 
contributions  \inder  the  Unemployment  Condensation  uaw* 

atate  b£inks  and  trust  companies  may  become  meahers 
of  the  Federal  Reserve  system  by  making  application  to  the 
i.ederal  he  serve  Board  for  the  privilege,  and  securing  Its 
approval,  and  by  subscribing  to  a specified  nuodber  of  shares 
of  stock  In  the  rederal  he  serve  system  iftilch  Is  located  In 
the  district  of  tlie  applying  bank  or  trust  company,  as  the 
case  may  be. 

ihere  are  other  preqxilsltes  to  membership  In  said 
rederal  ueserve  hank,  as  set  forth  In  the  . ederal  Reserve  Act* 

It  will  be  seen  that  by  appropriate  legislation,  as  hereinabove 
set  out,  the  otate  of  i-iissourl  has  permitted  state  banking 
Institutions  to  become  members  of  the  Federal  Reserve  system* 

v«hlle  paragraph  3 of  heotlon  5354,  supra,  of  the 
banking  law  permits  state  banking  Institutions  to  become  mesibers 
of  the  Federal  Reserve  System,  however,  this  consent  Is  subject 
to  the  limitation  that  the  bank  Is  to  have  all  the  powers  of 
a member  of  the  Federal  Reserve  Bank  "not  In  conflict  with  the 
laws  of  this  State,"  and  to  the  further  11c  tatlon  that  such 
member  bcuik  "shall  continue  to  be  subject,  however,  to  all 
liabilities  and  duties  Imposed  upon  them  by  any  law  of  this 
state  and  to  all  the  provisions  of  this  chapter  relating  to 
banks.”  The  privilege  and  benefits  of  the  relationship  may 
be  voluntarily  acquired  by  the  bank.  12  U.  v>.  C.  a.,  Section 
321,  and  may  be  relinquished  by  giving  notice,  etc.,  12  U.  o. 

C.  A.,  section  328.  It  Is  permissive  and  not  mandatory  and  It 
Is  a business  arrangement  that  the  bank  may  or  may  not  enter  Into* 
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•Lhe  additional  obligations  and  duties  which  are 
imposed  upon  u member  bank  of  the  red.ral  deserve  system 
and  Uie  benefits  vdiich  it  derives  H'oin  the  new  relationship 
lend  to  the  bank  an  additional  degree  of  safety  by  being 
under  governmental  supervision  in  addition  to  being  under 
state  supervision,  iiiis,  of  course,  inures  to  the  benefit 
of  the  bank, 

v*e  do  not  find  that  the  tens  "instrumentality,” 
as  used  in  the  Missouri  Lnemployment  Compensation  haw,  is 
defined  in  the  act  itself,  neitixer  has  the  act  received 
any  judicial  Interpretation  at  this  date,  ^e  must,  there- 
fore, search  elsewhere  as  to  the  meaning  of  the  word  "instru- 
mentality” as  it  appears  in  the  books  which  might  be  applicable 
to  the  question  before  us: 

Webster's  Dictionary  says  "instrumentality"  mecmsx 
"qviality  or  state  of  being  in strtimental ; that  which  is 
instrumental;  anything  used  as  a means  or  an  agency;  means; 
medltun;  agency,” 

'ihe  standard  i^ictionaz^  says  "instrumentality"  means: 
"the  quality  or  condition  of  being  instrumental;  subordinate 
agency," 


After  quoting  l^om  the  applicable  statutes  and 
making  the  foregoing  observations,  we  shall  undertake  to 
examine  some  of  the  cases  which  we  think  throw  light  on  the 
question  and  point  the  way  to  a decision, 

k.e  are  not  vuimindful  of  the  importance  of  the  question 
to  the  banking  institutions  involved,  nor  that  there  seems 
to  be  divergent  views  of  the  attorney-generals  of  the  various 
states  on  this  question,  and  also  the  apparent  contrariety 
of  the  cases  which  might  be  considered  applicable  to  the  point 
in  dispute, 

Vhile  the  question  of  whether  the  iederal  govern- 
ment may  tax  a state  instrumentality  does  not  enter  into  this 
question  directly,  the  -supreme  Court  of  the  United  ‘states  in 
many  cases  has  said  tliat  the  immunity  is  eq\jial  and  reciprocal 
and  that  each  must  be  left  free  from  undue  interference  from 
the  other,  as  stated  in  aetcalf  ajod  ikidy  v,  iiiitchell,  70  L,  Hd, 
391,  269  U,  ;S,  514,  1,  c,  521-522  (1926),  where  the  court  said, 
speaking  through  Justice  Stone: 
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"it  it  « the  vexry  oatxare  of  our  constitu- 
tional system  of  dual  sovereign  governments 
la  such  as  Impliedly  to  prc^lblt  the 
federal  government  from  taxing  the  Instru- 
mentalities of  a state  goverxuoent,  and 
In  a similar  manner  to  limit  the  powers 
of  the  states  to  tax  ^e  Instrumentalities 
of  the  federal  government.  * * * 

"Just  v.hat  Instrumentalities  of  either 
a state  or  the  federal  govjrnment  are 
exenipt  from  taxation  by  the  other  cannot 
be  stated  In  terms  of  universal  appli- 
cation, but  this  Court  has  repeatedly 
held  that  those  agencies  through  which 
either  government  Immediately  and 
directly  exercises  Its  sovereign  powers, 
are  Ir^une  from  the  taxing  power  of  the 
other.  * « * 

"when,  however,  the  qxjestlon  Is  approached 
from  the  other  end  of  the  scale.  It  la 
apparent  tiiat  not  every  person  who  uses 
his  property  or  derives  a profit.  In  his 
dealings  with  the  government,  may  clothe 
himself  with  liranvinlty  from  taxation  on 
the  theory  that  either  he  or  his  property 
Is  an  Instrumentality  of  *government  with- 
in the  meaning  of  the  rule.  * * * 

e 

"as  cases  arise,  lying  between  the  two 
extremes.  It  becomes  necessary  to  draw 
the  line  which  separates  those  activities 
having  some  relation  to  government,  which 
are  nevertheless  subject  to  taxation,  from 
those  which  are  Immune.  Experience  has 
ahown  that  there  is  no  formula  by  which 
that  line  may  be  plotted  with  precision 
in  auvance,  but  recourse  may  be  had  to 
tixe  rea  son  upon  which  the  mile  rests,  and 
which  must  be  the  guiding  principle  to 
control  Its  operation.  Its  origin  was 
due  to  the  essential  requirement  of  our 
constitutional  system  that  the  federal 
government  must  exercise  Its  authority 
within  the  territorial  limits  of  the  state; 
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and  it  rests  on  the  conviction  that 
eacn  f-overnment,  in  order  that,  it  may 
acminiater  its  affairs  within  its 
own  sphere,  must  be  left  free  ppom  un- 
due Interference  by  the  other ^ 

In  Cooley  on  Taxation,  Vol.  2 (4  Td.),  Section  615, 
p*  1500,  it  is  said: 

”ji  corporation  cannot  escape  state 
taxation  merely  because  it  was  created 
by  the  federal  Government  nor  because 
it  was  subsidised  by  it,  nor  because 
it  is  employed  by  the  federal  v»ovem- 
« ment,  wholly  or  in  part,  unless  it  is 

really  an  agency  or  Instrumentali^ 
for  trie  exercise  of  the  constitutional 
pov/ers  of  the  United  States.  ( Cases 
cited)"  (Underscoring  ours.) 

In  the  case  of  Thomson  v.  raclfic  Railroad,  76  1).  J, 
Hops.  9 Wall  579  (1869),  it  was  held  that  although  Congress 
may  constitutionally  make  or  authorize  contracts  with  individ- 
uals or  corporations  for  services  to  the  government,  may  grant 
aids  by  money  or  land  in  the  performance  of  such  services  and 
may  make  contracts  and  conditions  and  may  exempt,  in  its 
discretion,  the  agencies  employed  in  such  service  from  any 
state  taxation  which  will  prevent  or  impede  the  performance 
of  them,  yet  in  the  absence  of  legislation  on  the  part  of  Con- 
gress to  indicate  that  such  an  exemption  is  deemed  by  it  as 
essential  to  full  performance  to  the  party*s  obligations  to 
the  government,  the  exemption  ceumot  be  applied  to  the  case 
of  a corporation  deriving  its  existence  from  state  law, 
exercising  its  franchises  luider  such  law,  and  holding  its 
property  within  state  Jurisdiction  and  under  state  protection, 
only  because  of  the  employment  of  the  corporation  in  the 
service  of  the  government. 

In  the  case  of  Union  Pacific  Hailroad  Co.  v.  Tenlston, 
18  ••all.  5 (1875),  the  coiirt  said: 

< ".Kimittlng,  tlien,  fxilly  as  we  do,  that 
j the  company  (Union  laclflc  Kallroad) 

' is  an  agent  of  the  general  government, 

! designed  to  be  employed,  and  acttially 
employed,  in  the  legiti^te  service 
of  the  government,  both  military  and 
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X>ostal,  does  It  necessarily  follow 
that  its  property  is  exempt  fz>om 
state  taxation?" 

'ilie  United  States  supreme  Court  in  answering  the 
above  question^  on  page  36«  said  the  following: 

"It  is,  therefore,  manifest  that 
exemption  of  federal  agencies  from 
state  taxation  is  dependent,  not 
upon  the  nature  of  the  agents,  or 
upon  the  mode  of  their  constitution, 
or  upon  the  fact  that  they  are  agents, 
but  upon  the  effect  of  the  tax;  that 
is,  upon  the  qxmstion  whether  the  tax 
does  in  truth  deprive  them  of  power 
to  serve  the  government  as  they  were 
intended  to  serve  it.  or~?oe8  hinder 
the  effrcTentexercise  of  their  power? " 

( Underscoring  ours./  ■ 

In  baltimore  Lhipbullding  and  Dsrj  i^ock  Company  v* 
i^altimore,  196  U.  S*  375,  49  L*  i^*  242,  25  -bup*  Ct*  500  (1904), 
the  supreme  Cotirt  said: 

a « it  seems  to  us  extravagant  to 
say  that  an  independent  private 
corporation  for  gain,  created  by  a 
state,  i s exempt  from  state  taxation, 
either  in  its  corporate  person  or  its 
property,  because  it  is  employed  by 
the  United  Itates,  even  if  the  work 
for  which  it  is  employed  is  important 
and  takes  much  of  its  time*" 

In  irldelity  and  Deposit  Co*  v*  Penney Ivania,  240  U.  5* 
319,  60  L*  £d*  664,  36  3up*  Ct*  296,  it  was  held  that  a surety 
company  did  not  by  qualifying  under  the  statutes  of  the  United 
'^tates  to  become  surety  on  bonds  required  by  the  United  iitates, 
aet  as  a rederal  instrumentality  so  as  to  be  exempt  from  a 
state  tax  on  the  premiums  received,  exacted  from  foreign  corpora 
tions  for  the  privilege  of  doing  business  within  the  state* 

^rd  in  the  case  of  rederal  Compress  and  Warehouse  Co* 
V*  M-ci^ean,  291  U*  ;}*  23,  78  L*  iJd*,  1*  c*  627  (1934),  the 
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^preme  Court,  through  Justice  otone,  saldt 

" ihe  mere  extentlon  of  control  over 
a business  by  the  National  govern- 
ment  does  not  withdraw  it  from  a 
local  tax  idxich  presents  no  obstacle 
to  the  execution  of  the  National 
policy*  -iAisquehanna  lOwer  Co* 

Tax  Commission,  283  b.  S*  291.  75  L* 
d*  1U42,  51  ^preme  Ct*  434  [l931}; 
broad  Kiver  Tower  Co*  v*  -^uery,  288 
U.  S.  178-180,  77  L.  lid*  686-586,  53 
ouprome  Court  326(1933)*" 

In  the  case  of  Tdx  Tilm  Corp*  v*  i^oyal,  286  TJ.  S* 
128,  76  X..  -d.  1014  (1932),  it  is  said: 

"The  principle  of  the  imiaunity  from 
state  taxation  of  Instrumentalities 
of  the  federal  uov eminent,  and  of  ttM 
corresponding  immunity  of  state 
instrumentalities  from  Pbderal  taxation 
— essential  to  the  maintenance  of  our 
dual  system  - has  its  inherent  limita- 
tions* It  is  aimed  at  the  protection 
of  the  operations  of  government* 

(M*C\illoeh  V*  Maryland,  4 Wheat*  316, 

436,  4 L*  m,  579  , 608),  and  the 
immunity  does  not  extend  *to  anything 
lying  outside  or  beyond  to  governmental 
functions  and  their  exertions**" 


In  the  case  of  T'ederal  Land  Bank  of  St*  Louis  v* 
irlddy.  296  0.  S*  229,  76  L*  Ed.  1412,  55  Sup*  Ct*  7©5  (U*  S* 
p*  234)  (1935),  tile  court  said: 


"Joint  *>tock  hand  Banks  are  privately 
owned  corporations  organized  for 
profit  to  their  stockholders  through 
the  business  of  making  loans  on  farm 
mortgages  « * * ihere  is  nothing  in 
their  organization  and  powers  to 
suggest  that  they  are  government  In- 
strunMntalities*" 


>•  • 


liolt 


-9- 


iMarch  10,  1938 


l-ion*  h. 


In  the  case  of  Hiatt  v*  United  states,  4 x'od*  (2d) 
374,  !•  c*  376,  the  court  saldx 

"Xhe  natter  of  affiliation  between 
the  Oloklnson  llrust  Company  and  the 
i^ederal  Reserve  Bank,  aside  from 
the  Investment  In  stock,  seems  to 
present  nerely  a business  arrangement 
between  the  i'Sderal  Reserve  Bank  and 
the  Trust  Company,  which  was  not 
made  under  compulsion,  and  was  doubt- 
less regarded  as  advantageous  by  both 
concerns*  It  was  simply  an  arrange- 
ment made  for  the  advancement  and  In 
the  interest  of  business  for  which  the 
Trust  Company  was  chartered*” 

iis  was  said  In  the  ease  of  Helvering  v*  Therrell, 
handed  down  by  the  United  States  supreme  Court,  February  28, 
1938: 


"j-he  Constitution  contemplates  a 
national  government  free  to  use  Its 
delegated  powers;  also  state  govern- 
ments capable  of  exercising  their 
essential  reserved  powers;  both  operate 
within  the  same  territorial  lljnlts;  < «” 

And  further  In  said  opinion  the  court  said: 

"By  definition  precisely  to  delimit 
'delegated  pov;ers'  or  'eseential 
governmental  duties*  Is  not  possible* 
Controversies  Involving  these  terms 
must  be  decided  as  they  arise,  upon 
consideration  of  all  the  relevant  cir- 
cximstances*  notwithstanding  discordant 
views  which  have  sometimes  arisen 
because  of  vaz*ylng  emiihasls  given  to 
one  or  anottier  of  such  circumstances. 

It  Is  now  settled  doctrine  that  the 
Inferred  exemption  from  federal  tax- 
ation does  not  -extend  to  every  instru- 
mentality which  a State  may  see  fit 
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to  employ,  xocen^tlon  depends  upon 
tiie  nature  of  the  undertaking;  it  is 
cabined  by  the  reason  which  u^er- 
-lles  the  inference," 

xhe  real  question  is  whether  the  banking’:  institu- 
tions in  questioti  are  such  instruinentalitles  of  the  l^'ederal 
government  as  to  come  within  the  doctrine  of  the  exemption 
of  instrumentalities  of  one  of  the  two  governments  from  undue 
burdens  by  the  other,  and  also  whether  it  was  the  intention 
of  the  Leglslat\ire  to  exempt  the  member  banks  from  the  pay- 
ment of  the  contributions,  ^he  declaration  in  the  statute 
that  ins  trrjmen  tali  ties  of  the  United  otates  are  exempt  was 
merely  a declaration  of  the  fixed  and  established  law  for  the 
reason  that  if  the  instrumentality  was  one  of  those  agencies 
through  which  the  united  States  government  exercised  directly 
and  immediately  its  sovereign  powers  it  would  be  immune  from 
the  taxing  power  of  the  state  even  without  such  declaration  In 
the  law,  ^he  tests  seem  to  be  whetiaer  the  instrumentality  is 
acting  as  such  In  furtherance  of  a governsiental  function  or 
of  a proprietary  function,  and  also  whether  the  laying  of  the 
tax  on  the  instrumentality  would  be  a direct  Interference 
with  the  functions  of  government  Itself? 

In  arriving  at  our  conclusion  In  this  matter  we 
have  not  overlooked  the  fact  that  the  Bureau  of  Internal 
Revenue  has  construed  the  I’Wderal  Unemployment  ^Compensation 
ttot  to  mean  that  state  bcmks  which  are  menhers  of  the  Federal 
Reserve  system  are  exempt  from  piyiBent  of  these  taxes  tinder 
the  Federal  act  and  that  state  banks  not  members  of  the 
i-ederal  Reserve  vjystem  are  not  exempt.  We  must  concede  that 
that  interpretation  given  the  Federul  x^ct  Is  perstiaslve.  and 
that  a great  many  states  have  adopted  the  policy  of  following 
the  interpretation  given  the  federal  ACt  by  the  Bureau  of 
Internal  Revenue. 

All  of  the  state  banks  and  tz*ust  companies  are 
organized  under  the  same  banking  laws,  governed  by  the  same 
state  laws,  pay  taxes  levied  In  the  same  way,  and  are  under 
the  Jurisdiction  and  regulation  of  the  dtate  Finance  depart- 
ment, and  because  one  has  seen  fit  to  make  application  to 
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become  a member  of  the  Ic'ederal  Reserve  oyetem  and  ha  a been 
accepted  by  it,  which  it  woluntarily  did  for  reasons  best 
known  to  itself,  we  are  unable  to  say,  upon  the  authority 
of  the  cases,  that  these  banking  institutions,  sftiieh  are 
members  of  the  Federal  Reserve  system,  are  exempt  from 
paying  the  contributions  under  the  i>dssouri  Unemployment 
Compeneation  Lew, 

In  the  Helvering  v,  iherrell  Case,  supra,  and 
the  other  x'ederal  Income  Tax  cases  handed  down  by  the  United 
states  -supreme  Co\u*t,  Febrviary  28,  1038,  and  also  the  in- 
come tax  cases,  namely.  Helvering  v,  i^iiountain  Froducers 
Corporation,  and  other  cases  decided  by  the  United  states 
supreme  Court,  aarch  7,  1938,  in  which  the  oupreae  Court 
overruled  the  conclusions  reached  in  the  case  of  Cillespie 
V,  Oklahoma,  237  U,  601,  and  Burnett  v,  Cor<niado  Oil  and 
lias  Compaz^,  285  U,  S,  393,  and  idiile  these  oases  are  not 
in  exact  point  with  the  matter  tinder  consideration,  however, 
we  note  t^t  the  court  "in  the  li^t  of  the  expanding  needs 
of  state  and  nation*  has  ^own  a tendency  toward  widening 
the  field  of  taxation  with  reference  to  instrumentalities  of 
the  govertnent  and  the  income  of  officers  of  such  instru- 
isentalities,  rfe  have  also  taken  cognizance  of  the  very 
recent  caae  of  the  xiupreme  Court  of  Missouri,  decided  February 
25,  1938,  naawly.  The  Btate  of  Missouri  at  the  relation  of 
BsTiawnn,  Collector  of  the  City  of  6t,  Louis  v,  Bowles,  Ho, 
35,209,  idiioh,  however,  is  now  pendi^  on  motion  for  rehearing, 
in  which  the  j^reme  Court  in  a unanimous  opinion  held  that 
an  employe  of  the  Farm  Credit  administration  of  ^t,  Louis, 
admittedly  a Federal  instxniraentality  created  for  a public 
purpose,  was  liable  for  the  payment  of  an  income  tax  due  the 
otate  of  Missouri, 


i-rom  the  above  and  foregoing,  it  is  the  opinion 
of  the  Attorney- Lens ral  that  membership  by  state  bmks  and 
trust  companies  in  the  Federal  Reserve  By stem  does  not  make 
them  instrumentalities  of  the  United  Rtates  within  the  scope 
of  the  iJissouri  Unemploymont  CoB^>ensation  l«w,  and  the  bank 
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In  question  must  make  the  reports  and  pay  the  contributions 
as  provided  therein,  assuming,  of  course.  It  has  eight  or 
more  employes  as  provided  by  v^eotion  3,  clause  "h",  sub- 
clause I. 


^^apeetfully  subsdtted. 


COViSLL  R.  EBVVITT 

Assistant  iittorney-Oeneral 


A t torney- General 


CRHtJSa 
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BOND:  ) Approval  as  to  form  of  rider  to  be  attached 

COMi.ilSSIONER.OP  FINANCEO  to  Bond  No.  39104-07-290-37  (T.  Mahan  Smith). 


■) 


J\ine  21,  1938 


Honorable  R.  W,  Holt 
Coiianlssioner  of  Pinanoa 
Jefferson  City,  iAlsaourl 


FILED 


Dear  mr.  Holt: 


We  are  herewith  retximlnf;  to  you,  with  our  approval 
as  to  form,  rider  to  be  attached  to  Bond  No.  39104-07-290-37, 
executed  on  the  2nd  day  of  October,  1937,  on  behalf  of 
T.  Liahan  omlth  and  In  favor  of  State  of  Missouri,  said  bond 
being  in  the  penalty  of  Ten  Thousand  and  no/lOO  (Vl0,000.p0) 
Dollars,  Is  hereby  amended  to  show  the  position  of  the  said 
T.  ikiahan  omith  as  "Ilxaminer”  instead  of  as  originally 
written,  executed  June  10,  1938,  by  United  States  ridelity 
and  Guaranty  Company  by  its  Attomey-ln-faot. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney- General 


APPROVED; 


J.  1..  ItaYLor 

(Acting)  Attorney-General 


CRHtEQ 

Ehc. 


Taxation  and  Revenue:  Conatzniotlon  of  the  words  "successor" 
Sales  Tax:  and  "purchaser"  Section  23,  1934 

Extra  Session  Acts  and  Section  28  of 
the  Session  Acts  of  Mo.  for  1935  re** 
latlng  to  Sales  Tax, 

Au{^ii8t  9,  1938 


Honorable  John  Vi,  Hoffman,  Jr. 
Assistant  Attorney;  General 
Keith  & Perry  Bulldlnis 
Kansas  City,  Missouri 


Hear  Hr,  Hoffman: 

We  wish  to  acknowledge  your  request  for  an 
opinion  In  regard  to  the  sales  tax,  which  Is  as  fol- 
lows: 

"Please  give  me  an  official  opinion  on 
the  following  case: 

A operates  a business  imtll  December 
1935  and  falls  to  pay  any  tax.  B piir- 
chases  the  business  and  operates  tm- 
tll  March  1936,  paying  his  tax  but  not 
paying  A*  s.  C purchases  the  bxislness 
from  B.  Is  C liable  for  A*  s tax,  since 
the  statute  only  makes  A*  s tax  the  per- 
sonal obligation  of  BT" 

The  owner  operating  the  business  until  Decem- 
ber, 1935  would  be  liable  to  sales  taxes  under  the 
1933  Extra  Session  Acts  of  Mlssouzd.  and  the  1935  Session 
Acts  of  Missouri. 

The  question  Involved  Is  embodied  In  Section 
23  of  the  1935  - 34  Extra  Session  Acts  and  Section  28  of 
the  1935  Session  Acts  and  said  sections  being  verbatim, 
we  quote  Section  3b  of  said  1935  Session  Acts,  which  Is 
as  follows: 

"If  any  person  reqiilred  to  remit  a tax 
levied  hereunder  shall  sell  his  or  Its 
business  or  stock  of  goods  or  shall 
quit  the  business,  he  slxall  r.iake  a 
final  return  under  oath  within  fifteen 
days  after  the  date  of  sellln^j  or  quit- 
ting business.  His  or  Its  successor. 
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ir  any^  aball  bo  roquirod  to  withhold 
auTflolont  of  the  pvix*ohaao  monoy  to 
oover  tho  amount  of  auoh  taxes  and  In- 
tereat  or  penaltlea  due  and  vinpald  un- 
til auoh  time  as  the  former  owner  shall 
produce  a receipt  from  the  Auditor  show- 
ing that  they  have  been  paid,  or  a 
certificate  stating  that  no  taxes  are 
due.  If  the  purchaser  of  a business  or 
stock  of  goods  sliall  fail  to  withhold 
the  purchase  money  as  above  provided, 
he  shall  be  personally  liable  for  the 
payment  of  the  taxes,  interest  and  penal- 
ties accrued  and  unpaid  on  account  of 
the  operation  of  the  business  by  the 
former  owner  and  person.* 

The  Supreme  Court  of  kissourl  in  State  v.  Baker, 
893  S.  W.  399,  1.  c.  41,  316  Mo.  853  in  laying  down  a 
general  rule  as  to  the  construction  of  revenue  laws,  sayst 

"As  a general  rule,  revenue  laws  are  to 
be  strictly  construed,  but  the  doctrine 
of  strict  construction  shoxild  be  applied 
with  due  regard  to  the  intention  of  the 
Legislatxire  aa  expressed  in  the  statute, 
and  with  a view  to  promoting  the  object 
of  the  statute.  36  Cyo.  1189,  1190.  It 
is  the  duty  of  the  courts  to  endeavor  by 
every  rule  of  cons true tion  to  aacertain 
the  meaning  of  and  give  full  force  and 
effect  to  every  legilative  enactment  not 
obnoxiovis  to  constitutional  pz*oviaions, 
but  the  legislative  intent  must  be  in- 
telligibly ejqpressed.  State  ex  inf.  v. 

Street  Ry.  Co.,  146  Mo.  155,  loo.  olt. 

168,  47  S.  W.  959.* 

In  laying  down  a rule  as  to  the  construction  of 
a statute  which  is  plain  and  unambiguous,  the  court  in 
Orier  vs.  Railway  Gempany,  523  1.  o.  534,  at.  seq.,'  228 
S,  W.  454,  sayst 

✓ 

■ ♦ The  primary  rule  for  the  inter- 

pretation of  atatutes  is  that  the  legis- 
lative Intention  is  to  be  ascertained 
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by  maana  of  the  worda  it  haa  uaod..  All 
other  rulea  are  Incidental  and  mere  alda 
to  be  Invoked  when  the  meaning  la  cloud- 
ed,. When  the  language  la  not  only  plain, 
but  admlta  of  but  one  meaning,  these 
atixlllary  rules  have  no  office  to  fill. 

In  auoh  oase  there  la  no  room  for  oon- 
struct Ion,  e ♦ e 

" « « « It  la  el«nentary  that  In  oonatru- 
Ing  a writing,  whetlier  It  be  a statute 
or  a contract,  the  clear  meaning  of  w 
equivocal  language  cannot  be  controlled, 
or  overthrown  by  a construction  in  re- 
spect to  that  which  la  obscure  or  Incom- 
plete, * * « *When  the  words  admit  of 
but  one  meaning,  a co\xrt  la  not  at 
liberty  to  speculate  on  the  Intention  of 
the  Leglslatuz^,  or  to  construe  an  act 
according  to  Its  own  notions  of  what 
ought  to  have  been  enacted,'  * * * " 

The  wording  of  said  Section  is  clear  and  unam- 
blguoua*  The  only  transaction  referred  to  Is  that  of  a 
seller  of  a business  or  stock  of  goods  and  the  purchaser 
or  suooessor  of  said  stock,.  There  la  not  mentioned  In 
said  statute  any  purohsuier  or  suooessor  of  the  first  pur- 
chaser or  suooessor  and  If  the  legislature  had  intended 
to  include  all  subsequent  puroliaaers  and  successors  to 
the  first  puroliaaer  and  suooessor,  said  section  would 
have  so  stated  and  by  virtue  of  the  fact  that  such  sub- 
sequent purchasers  or  successors  to  the  first  purclmser 
or  suooessor  were  not  mentioned  therein,  it  la  clear  that 
It  was  the  Intent  of  the  legislature  not  to  Include  them. 

If  said  section  would  be  construed  as  to  In- 
clude any  successor  or  puroliaaer  subsequent  to  the  first 
purchaser  or  suooessor.  It  would  necessarily  extend  to 
all  subsequent  purchasers  or  successors  ad  Inflxiltum 
and  extend  liability  under  said  statute  until  limited 
by  the  statute  of  limitations, 

GQMCLIJSIOM 

Therefore,  It  la  the  conclusion  of  this  depart- 
ment that  a party  operating  a business  xintll  heoember,  1955, 


Honorabl*  John  W,  Hoffman,  Jr. 


Auguat  9,  1938 


upon  failure  to  pay  sales  tax,  beoonea  liable  under  the 
1934  Sxtra  Session  Aots  and  1935  Session  Acts  of  Ulssourii 
that  when  a party  puroliases  the  business,  against  vhioh 
said  tax  is  due,  he  beoames  liable  under  said  Seotlon  23 
and  28,  supra,  as  a successor  or  purchaser  of  said  busi- 
ness, but  that  the  words  "successor*  and  "purchaser*  re- 
fer to  the  first  jpurohsiser  and  not  to  subsequent  ptirchasera 
and  successors  ihertof* 


Respectfxilly  submitted 


S.  V.  LHliLlHO 

Assistant  Attoz*ney  General 


AFPROVEDt 


i.  E.  ^AYLuR 

(Acting)  Attomey-Ganeral 
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Income  taxes  collected  by  said  officer 
should  be  included  withlother  state  and  county 
taxes  collected  by  him,'  and  this  total  sum 
used  as  a basis  for  arriving  at  compensation* 
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Mr.  Charles  jf.  HooTer 
ir^oseouting  Attorney,  Grundy  County 
Trenton,  Missouri 
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Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
2<laroh  8,  1938,  in  vdiioh  you  request  an  opinion  as  follows: 

'*A  question  has  arisen  in  Chrundy 
County  ounoerning  the  oomodesion  to  be 
deducted  by  the  Township  Collector  as 
compensation  for  taxes  collected. 

"Briefly,  the  facts  are  as  follows:  In 
1933,  the  Trenton  Township  Collector  in- 
cluded some  inooxoB  tax  collections  in 
the  settlement  made  by  the  County  Court, 
and  took  as  her  commission,  the  average 
commission  for  that  yeeur,  which  was 
•017094%. • In  1934,  the  Township  Col- 
lector, upon  the  advice  of  the  State 
^iUditor,  who  came  to  Grxindy  County  at 
that  time  to  audit  books  of  the  County, 
instructed  the  Clerk  not  to  include  in- 
come taxes  in  the  final  settlement  of 
State  and  County  taxes,  but  for  the  Town- 
ship Collector  to  charge  the  regular  2^ 
conmission.  The  Township  collector  in 
' 1934,  1935,  and  1936,  did  not  include  the 
income  taxes  in  final  settlement  of  taxes, 
and  took  2^%  of  income  tax  collections  as 
commission. 


"The  books  of  the  county  are  now  being  aud- 
ited, and  the  auditors  have  advised the  col- 
' lector  that  the  income  taxes  should  have 
been  included  in  the  final  settlement,  and 
that  she  should  have  taken  as  her  commission, 
the  average  commission.  It  is  obvious  that 
if  the  Township  Collector  was  mistaken  in 
her  method  of  procedure,  that  she  will  owe 
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the  dlffereuoe  between  the  Zfji  ooja- 
ffllssion  and  the  a re rage  oonmlsslon* 

"Uay  I please  hare  your  opinion  as  to 
whether  or  not  inoome  taxes  should  be  in- 
cluded in  the  final  settleaent  of  State 
and  County  taxes,  or  should  the  inoome 
taxes  be  considered  as  a separate  item? 

\s;ill  you  please  giTe  an  opinion  as  to  the 
proper  method  of  oaloulating  the  Collector's 
commission  on  income  tax  collections  that 
hsTe  been  made  by  her?" 

Before  proceeding  to  the  question  presented  here,  we 
desire  to  eliminate  some  preliminary  matters* 

t The  state  inoome  taxes  are  properly  collected  by  the 

township  collector  in  ooimties  under  township  organiaation. 
Sections  10126  and  10132,  &.S.  liissouri,  1929*  Uis  compen- 
sation is  to  be  paid  in  the  same  manner  and  in  like  amounts 
as  is  paid  for  the  assessment  and  collection  of  other  state 
and  county  taxes,  Section  10133,  R.S.  Missouri,  1929*  The 
amount  of  said  compensation  is  fixed  by  Section  12337,  R.S. 
Missouri,  1929,  which  proTides  that  "he  shall  receiTe  a com- 
mission of  two  and  one-half  percent  on  the  first  forty 
thousand  dollars  collected;  one  percent  on  the  next  forty 
'thousand  dollars  collected;  and  threerfourths  percent  on  the  - 
remainder  of  all  moneys  collected  by  him"^ 

The  question  before  us,  as  we  understand  it,  is  whether 
or  not  the  collector,  In  oaloulating  his  oompensation,  should 
Include  the  state  inoome  taxes  collected  along  with  other  state 
and  county  taxes  collected  by  him,  and  figure  his  oompensation 
on  the  total  amount  under  the  scale  proTided  in  Section  12337 , 
supra,  - or  whether  he  should  keep  said  inoome  tax  collection 
separate  from  other  state  and  county  taxes  and  take  the  per- 
cent provided  in  oeotion  12337,  supra,  on  this  amount  as  a 
separate  item,  and  also  take  the  percent  provided  for  on  other 
state  and  county  taxes  as  a separate  item. 

for  example,  we  will  assume  the  collector  in  one  year 
oollecte  ^40,000.00  other  state  aztd  county  taxes  and  sf^.OOO.OO 
inoome  taxes.  If  the  oompensation  is  to  be  paid  on  the  total 
of  these  sums,  we  see  that  the  collector  will  receive  ^1400.00. 
On  the  other  hand,  if  each  is  to  be  used  as  a separate  item 
in  arriving  at  the  ooiq;>ensation,  we  see  that  he  will  receive 
%;2000«00.  Thus,  it  is  apparent  that  in  reaching  a conclusion 
if  the  one  or  the  other  of  these  methods  is  decided  to  be 
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oorr«ot,  it  will  loako  a Aeeidad  otianga  in  the  oolleotor's 
oompensation  • either  an  Increase  or  a decrease. 

In  Section  12357,  sui>ra,  we  hare  underlined  a 
certain  phrase.  This  sectio  i proTides  the  collector  is  to 
hare  a certain  percent  of  "a.!  ooneys  collected  bj  him”, 
and  Is  nade  broad  and  oojiQ>re  lensiTe  in  its  meaning  by  the 
word  *all".  In  State  ex  rel.  ▼.  McMillan,  £46  Mo.,  l.c. 
534,  it  is  said  that  when  a statute  is  so  worded  it  "should 
reoelTe  a construction  in  aid  of  the  broad  Intendments  of 
the  lawmaker".  V/hat  did  the  legislature  mean  here  by  "all 
moneys  collected  by  him"t 

t^e  are  constrained  to  think  that  they  meant  by  this 
the  Inclusion  of  income  taxes  along  with  other  state  and 
county  taxes  collected  in  arriring  at  a sum' from  which  the 
statutory  commission  could  be  taken  to  afford  the  collector 
his  compensation.  This,  we  think,  because,  as  we  hare 
stated  at  the  outset:  The  collector,  for  collecting  in-  ' 
come  taxes,  is  paid  in  the  same  manner  and  in  like  amounts 
as  is  paid  for  the  assessment  and  collection  of  other  state 
and  county  taxes,  section  10133,  K.b.  l^issoiuri,  1929,  thus 
refers  the  collector  to  oection  12537,  supra,  for  his  com- 
mission and  this  section  provides  the  eoimiasion  shall  be 
arrived  at  by  taking  a certain  percent  of  all  moneys  ool- 
^c^d  by  him  on  sta^  and  county  taxes,  which  of  Murse, 
includes  the  income  taxes'. 

In  further  support  of  this  opinion  we  refer  you  to 
;janderson  ▼.  i^ike  Oo.,  195  Mo.,  l.c.  605,  in  which  it  is 
said: 


"It  is  a well  settled  law  in  this  c>tate 
that  the  right  to  oompensation  for  the 
discharge  of  official  duties  is  purely 
a creature  of  the  statute,  and  the 
statute  which  is  claimed  to  confer  that 
ri^t  must  be  strictly  construed." 

A strict  construction  of  the  terms  of  oections 
10133  and  12337,  R.S.  Missouri,  1929,  will  not  permit,  under 
any  ciroumstanoes,  a township  collector  to  take  his  com- 

county  taxes  collected  and  the  statutory  commission  must  . 
be  based  upon  this  total* 
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Therefor*,  It  le  the  opinion  of  this  departoent- 
that  state  inoone  taxes  ooUeeted  by  a township  oolleotor 
should  be  inoluded  in  with  other  state  and  ooxmty  taxes 
oolleoted  by  said  officer  and  the  i>eroent  ooumission  pro- 
vided for  in  oeotion  12337,  R.3.  Hlssouri,  1929,  taken  on 
this  total  sun. 


Respectfully  subnitted. 


TZR&  W.  BURTON 
Assistant  Attorney  Qeneral 


APfROTKD  By  I 


TJ7 

(Acting) 'Attorney  Oeneral 


IXB:TAL 


MUNICIPALITIES: Mayor  may  cast  deciding  vote,  in  cases  of  tie  vote 

of  council  in  cities  of  Third  Class* 


May  19«  19S8 


Hon*. Oscar  T*  Honey 
Mayor 

Chaffee*  Missouri 


Dear  Mr.  Honey: 

This  Department  acknowledges  your  request  for  an 
opinion  under  date  of  May  17*  1938*  as  follows: 

"At  our  last  Council  meeting*  a 
peculiar  situation  arose  that  I would 
like  to  have  a zniling  on  from  your 
office* 

Our  Covmcll  consists  of  two  alderman 
from  each  of  foxir  wards*  or  a total  of 
eight  alderman*  ^ ordinance  was  voted 
on  by  the  Covincil'  in  regular  session  and 
three  voted  for  the  bill  to  become  an 
ordinance*  tliree  against*  and  the  other 
two*  who  were  present*  answered  *not 
voting ' * 

The  vote  being  a tie*  as  Mayor*  and 
\mder  authority  of  Section  6820  of  the 
Missouri  Statutes*  as  I understand  it* 

I voted  *y0*'  to  untie  the  vote.  After 
this  vote*  I found  under  section  6725* 
pertaining  to  third  class  cities*  that 
the  Mayor  has  no  right  to  vote*  but  in 
looking  up  several  cases  referred  to* 
it  would  seem  I would  Ixave  a right* 

I am  asking  your  office  if  you  will 
kindly  give  me  yoxir  opinion  on  this 
matter?" 
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Saotlon  6800  R.  S*  Missouri  1929,  relates  to  cities  of 
the  third  class  and  provides  that  no  bill  shall  become  an 
ordinance  unless  on  its  final  passage  it  receives  a majority 
of  the  votea  of  the  members  elected  to  the  council: 

"The  style  of  the  ordinances  of  the  city 
shall  oe:  'Be  it  ordained  by  the  council 

of  the  city  of  , 

as  follo'.rs, » Mo  ordinance  shall  be 
passed  except  by  bill,  and  no  bill  shall 
become  em  ordinance  unless  on  Its  final 
passage  a majority  of  the  members  elected 
to  the  council  shall  vote  therefor,  and 
the  ayes  and  nays  shall  be  entered  on 
the  joxxjmal}  and  all  bills  shall  be  read 
three  times  before  their  passage.  Mo 
ordinance  shall  be  revived  or  reenacted 
by  mere  reference  to  the  title  thereof, 
but  the  same  shall  be  set  forth  at  length, 
as  If  It  were  an  original  oivilnance.  Mo 
bill  shall  become  an  ordinance  tintll  it 
shall  have  been- signed  by  the  officer 
presiding  at  the  meeting  of  the  covincil 
at  which  It  shall  have  been  passed.  \Yhon 
so  signed.  It  shall  be  delivered  to  the 
mayor  for  his  approval  and  signature, 
or  his  veto. " 

You  state  that  there  was  a tie  vote,  and  that  you  voted 
"yes"  to  untie  the  vote.  Your  question  Is  whether  you  had  such 
authority. 

Section  6725  R.  S.  Missouri  1929,  relates  also  to  cities 
of  the  third  class  and  provides  that  the  mayor  presides  over  the 
council  as  president,  and  may  cast  the  deciding  vote  In  case  of 
a tie  when  Me  Is  not  an  Interested  party: 

"The  mayor  shall  bepresident  of  the  council 
and  shall  preside  over  same,  but 
shall  not  voce  except  in  oa^e  of  a tie 
in  said  council,  when  he  shall  cast  the 
deciding  votai  but  provided,  however,  that 
« he  shall  have  no  such  power  to  vote  in 
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caaaa  wlamn  hs  Is  an  interested  party* 

He  shall  have  -the  superintending  control 
of  all  the  officers  and  affairs  of  the 
city,  axul  shall  take  care  that  the 
ordinances  of  the  city  and  the  state  laws 
relating  to  such  city  are  coiaplied  with."' 

It  is  a familiar  rule  of  statutoz*y  constzniction  that 
statutes  relating  to  the  same  subject  matter,  or  In  pari  materia, 
must  be  read  and  construed  together,  thus  in  the  case  of  State 
▼s*  McCracken,  96  S.W*  (2)  1239,  1*  c*  1241,  we  find  the  following 
statement  by  the  St*Louis  Court  of  Appealst 

"Statutes  which  are  In  pari  materia 
should  be  read  axtd  construed  together  in 
order  to  keep  all  the  provisions  of  the 
law  on  the  same  subject  in  harmony,  so 
as  to  work  out  and  accoBq;>lish  the  central 
idea  and  intent  of  the  lasmaklng  branch 
of  our  state  govermsent,*  « « *”. 

And  in  State  vs*  Brown,  105  S*\l*  (2)  909,  1*  c*  911, 
we  find  the  further  statement  by  the  Supreme  Court  of  Missouri  £n 
Banc,  that  in  construing  statutes  In  pari  materia  endeavor  should 
be  made,  by  tracing  history  of  the  legislation  on  the  siobject, 
to  ascertain  the  intention  of  the  legislature  as  follows t 

"In  construing  statutes  In  pari  materia, 

'endeavor  should  be  made,  by  tracing 
history  of  legislation  on  the  subject, 
to  ascertain  the  uniform  and  consistent 
purpose  of  the  legislature  or  to  discover 
how  the  policy  of  the  Legislature  with 
reference  to  the  subject  matter  has  been 
changed  or  isodified  from  time  to  time*" 

Tracing  the  history  of  the  statutes  in  question  we  discover 
that  section  6800  R*  S*  Mlssotiri  1929,  appears  verbatim  in  the 
R*  S*  of  Missouri  1899  as  Section  5832*  Section  6725  R*  S.  Missouri 
1929,  a,;pears  in  the  R*  S*  of  Missouri  1899,  as  Section  5757  and 
provides  as  follows! 
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"The  mayor  shall  be  president  of  the 
council,  but  shall  not  vote;  he  shall 
have  the  superintending  control  of  all 
the  officers  and  affairs  of  the  city; 
and  shall  cake  care  that  the  ordinances 
of  the  city,  and  the  state  laws  relating 
to  such  city,  are  compiled  with." 

It  Is  not  vintll  1909  (Laws  of  Missouri  1909,  page  289) 
that  we  find  the  statute  as  it  Is  In  Its  present  form*  It  Is 
Interesting  to  note  that  It  was  passed  with  an  emergency  clause 
as  follows  I 

"There  being  now  no  provision  of  law 
whereby  tlie  liiayor  may  east  the  deciding 
vote  In  cases  where  the  council  Is  evenly 
divided,  and  there  now  being  anvtaber  of 
cities  of  tlie  third  class  In  this  state 
In  which  the  business  of  such  cities  Is 
being  ser.lously  retarded  and  hlndred 
by  reason  of  the  Inability  of  the  council- 
men  thereof  to  agree,  and  of  the  lack  of 
power  of  the  mayor  to  oast  the  deciding 
vote,  creates  an  emergency  within  the 
meaning  of  the  Constitution;  therefore, 
this  act  shall  (will)  cake  affect  and 
be  In  force  from  and  after  the  date  of 
Its  passage,” 

The  above  statement  Is  clear  evidence  of  the  legislative 
Intent,  and  hence  we  are  of  the  opinion  that  in  cases  of  a tie 
vote  in  the  council  of  cities  of  the  third  class,  the  mayor  may 
cast  the  deciding  vote,  provided  he  Is  not  an  Interested  party. 

Respectfully  submitted. 


APPROVED* 

MAX  WAS  .SRMAM, 

Assistant  Attorney  General 


J7  tT  TA’  

(Acting)  Attorney  General 
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TAXATION:  Certificate  of  purchase  from  county  superior  to 

certificate  from  city  \inder  Jones-Munger  Act, 


September  28,  1936 


Honorable  Oscar  T.  Honey, 
Ir'ayor,  City  of  Chaffee, 
Chaffee,  Missouri 


Dear  Sir; 


This  is  to  actaaowledge  receipt  of  your  request 
for  an  opinion  from  this  department  under  data  of 
September  23,  1938,  which  is  as  follows: 

"It  is  requested  that  your  office 
furnish  the  City  of  Chaffee  an  opinion 
b.-scd  on  the  followlns  situation: 

■’Under  the  Jonas  llunger  Law,  Scott 
County  sold  a certain  piece  of  property 
(Neal  estate)  within  the  corporate 
limits  of  the  City  of  Chaffee  for  taxes, 
this  tax  sale  was  made  on  the  third  year 
advert 1 sing,  the  first  year  no  bid, 
second  year  no  bid, third  year  It  went 
to  the  highest  bidder  and  was  sold. 

That  refers  to  the  yeers  1934,  1935, 

1936. 

"As  the  city  of  Chaffee  had  bade  taxes 
on  the  same  property  that  were  not  paid, 
the  property  was  advertised  first  year 
1933,  no  bid,  second  year  1936  no  bid, 

1937  sold  to  the  highest  bidder  but  this 
bidder  was  not  the  same  person  that  bid 
the  property  In  at  the  county  sale. 

"It  must  be  noted  that  the  county  sale 
was  one  year  before  the  city  sale. 
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"According  to  the  Interpretation  of  the 
law  that  we  have,  the  two  years  that 
the  property  could  be  redeemed  expires 
in  riovember  1938,  for  the  county,  and 
liOTember  1939  for  the  City. 

"In  case  the  property  is  not  redeemed, 
who  will  the  property  belong  to  at  the 
end  of  the  two  year  period,  the  person 
thut  bid  the  property  in  at  the  Coxinty 
sale,  or  the  person  that  bid  in  the 
property  at  the  city  sale?" 

Section  6093,  R.  S.  I'o.  1929,  reads  as  follows: 

"j\ll  cities  and  towns  in  this  state 
containing  five  hiindred  and  less  than 
three  thousand  inhabitants,  and  all 
towns  existing  \inder  any  special  law, 
and  having  less  than  five  hundred  in- 
habitants, v/hich  shall  elect  to  be 
cities  of  the  fourth  class,  shall  be 
cities  of  the  fourth  class." 

According  to  the  1930  census,  the  population  of 
the  City  of  Chaffee  is  shown  as  2lf,902.  Under  the  above 
section,  the  City  of  Chaffee  should  be  considered  a city 
of  the  fourth  class. 

Collection  of  delinquent  taxes  in  cities  of  the 
fourth  class  is  governed  by  Section  6995,  R.  d.  Vo,  1929, 
which  reads  as  follows: 

"Upon  the  first  day  of  January  of  each 
year  all  unpaid  city  taxes  shall  become 
delinquent,  and  the  taxes  upon  real 
property  are  hereby  made  a lien  thereon. 

The  enforcement  of  all  taxes  authorized 
by  this  article  shall  be  made  in  the 
same  manner  and  under  the  same  rules  and 
regulations  as  are  or  may  be  provided  by 
law  for  the  collection  and  enforcement  of 
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the  payment  of  state  and  county  taxes, 
including  the  seizure  and  sale  of  goods 
and  chattels,  both  before  and  after  said 
taxes  shall  become  delinquent;  Provided, 
that  all  suits  for  the  collection  of 
city  taxes  shall  be  brought  in  the  name 
of  the  state,  at  .the  relation  and  to 
the  use  of  the  city  collector. 

It  will  be  noticed  that  according  to  the  above  sec- 
tion, the  enforcement  of  the  collection  of  delinquent  taxes 
shall  be  made  in  the  same  manner  and  under  the  same  rules 
and  regulations  as  are  or  may  be  provided  by  law  for  the 
collection  of  the  payment  of  state  and  county  taxes. 

In  answering  your  request,  we  are  assuming  that 
both  the  third  sale  made  by  the  county  for  the  years  1934, 
1935  and  1936,  and  the  third  sale  made  by  the  city  for  the 
years  1935,  1936,  and  1937  were  properly  conducted  and  in 
the  manner  prescribed  by  law. 

Section  9956a,  Session  Laws  of  1933,  page  437,  reads 
as  follows: 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  interest  therein,  may  redeem 
the  same  at  any  tTme  during  the  two  years 
next  ensuing . in  the  following  manner; 

By  paying  to  the  county  collector,  for  the 
use  of  the  purchaser,  his  heirs  or  assigns, 
the  full  sum  of  the  purchase  money  named 
in  his  certificate  of  purchase  and  all  the 
costs  of  the  sale  together  with  interest  at 
the  rate  specified  in  such  certificate,  not 
to  exceed  ten  percentum  annually,  with  all 
subsequent  taxes  which  have  been  paid  thereon 
by  the  purchaser,  his  heirs  or  assigns,  with 
interest  at  the  rate  of  eight  per  centum 
per  aimum  on  such  taxes  subsequently  paid, 
and  in  addition  thereto  the  person  redeem- 
ing any  land  shall  pay  the  costs  incident 
to  entry  of  recital  of  such  redemption. 

Upon  deposit  with  the  co\uity  collector  of 


Honorable  Oscar  T.  Honey 


-4- 


Sept.  ae,  1938 


the  amount  necessary  to  redeem  as  herein 
provided,  it  shell  be  the  duty  of  the 
county  collector  to  mall  to  the  purchaser, 
his  heirs  or  assigns,  at  the  last  post- 
office  address  if  known,  and  if  not  known, 
then  to  the  address  of  the  purchaser  as 
shown  in  the  record  of  the  oertifioato  of 
purchase,  notice  of  such  deposit  for 
redemption.  Such  notice,  given  as  herein 
provided,  shell  stop  payment  to  the  pur- 
chaser, his  heirs  or  assigns,  of  any  further 
interest  or  penalty.  In  case  the  party 
purchasing  said  land,  his  heirs  or  assigns, 
falls  to  take  a tax  deed  for  the  land  so 
purchased  within  six  months  after  the 
expiration  of  the  two  years  next  following 
the  date  of  sale,  no  interest  shall  be 
charged  or  collected  from  the  redemptioner 
after  that  time.** 

Under  this  section,  the  purchaser  at  the  third  sale 
by  the  city  could  redeem  the  property  from  the  purchaser 
at  the  third  sale  by  the  county.  It  vras  so  held  in  the 
case  of  Little  River  Drainage  Olst.  v.  Sheppard,  7 S.  W.  (2d) 
1013,  1.  c.  1014,  where  the  court  said: 

"The  lien  for  state  and  county  tax  shall 
be  par&ino\mt.  The  statute  does  not  say 
that  it  shall  necessarily  destroy  the  dis- 
trict lien  for  special  taxes.  The  plain- 
tiff district,  according  to  the  stipulation 
and  the  finding  of  the  trial  court,  was  not 
made  a party  to  this  proceeding.  No  person 
or  corporation  con  be  affected  by  a proceed- 
ing to  which  he  or  it  is’  not  made  a party, 
eind  that  applies  to  tax  suits.  For  instance, 
the  state's  lien  for  taxes  is  superior  to 
a prior  mortgage  lien,  and  a sale  under  such 
tax  lien  conveys  title  to  the  pxirchaser  but 
does  not  ef'feet  the  mortgagee's  right  to 
redeem,  * * * * 

"The  purchaser  at  the  tax  sale  holds  such 
title  subject  to  the  right  of  the  plaintiff 
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to  redeem.  If  the  district  had  been 
made  a party  to  the  proceeding  with  an 
opportunity  to  ineet  and  pay  the  general 
taxes  at  the  time,  a different  q,uestion 
would  be  presented  for  consideration.** 

Also,  in  the  case  of  L<yer  v.  Harper,  77  S.  W,  (2d) 
106,  1.  c.  107,  the  court  said: 

"The  lien  created  by  the  Judgment  for 
state,  county,  and  school  ta^.es  was 
superior  to  the  lien  for  drainage  taxes. 

In  the  suit  to  enforce  the  collection  of 
state,  county,  and  school  taxes,  the  Big 
Creek  drainage  district  No.  £ was  not 
made  party,  and  therefore  its  lien  was 
not  destroyed  by  a sale  under  such  a 
Judgment.  At  a sale  under  a Judgment 
for  drainage  taxes,  the  purchaser  would 
acciuire  the  right  to  redeem  in  an  action 
against  the  holder  of  the  tax  title,  by 
making  a proper  tender  of  the  amount  due 
the  holder  of  the  tax  title.  Little 
liiver  Drainage  District  y.  Sheppard,  320 
ko.  341,  7 S.  W.  (2d)  1013." 

Under  the  holding  in  the  two  cases  cited  above, 
the  holder  of  the  certificate  of  purchase  given  by  the 
city  would  be  entitled  to  redeem  as  to  his  interest  in 
the  property  in  accordance  with  Section  9956a,  supra, 
and  also  according  to  the  decisions  in  the  above  cited 
cases,  the  certificate  of  purchase  on  a sale  for  de- 
linquent stats  and  county  taxes  is  paramount  to  any 
other  inferior  lien,  and  so  applies  to  a lien  created 
or  certificate  of  purchase  issued  by  a city  for  city 
taxes. 

Section  9957,  Session  Laws  of  1933,  page  438, 
reads  as  follows: 

"If  no  person  shall  redeem  the  lands  sold 
for  taxes  within  two  years  from  the  sale, 
at  the  expiration  thereof,  and  on  production 
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of  certificate  of  purchase,  and  in 
case  the  certificate  covers  only  a part 
of  a tract  or  lot  of  land,  then  accom- 
panied ^Tith  a survey  or  description  of 
such  part,  made  by  the  county  surveyor, 
the  collector  of  the  county  in  which  the 
sale  of  such  lands  took  place  shall  exe- 
cute to  the  purchaser,  his  heirs  or 
assigns,  in  the  name  of  the  state,  a 
conveyance  of  the  real  estate  so  sold, 
which  shall  vest  in  the  grantee  an 
absolute  estate  in  fee  .-,1  mpi « . subject, 
however,  to  all  bairns  thereon  for  un- 
paid taxes  except  such  unpaid  taxes 
existing  at  time  of  the  purchase  of 
said  lands  and  the  lien  for  which  taxes 
was  jjiferior  to  the  lien  for  t^es  for 
which  said  tract  or  lot  of  land  was 
sold,  t'n  making  such  conveyance,  when 
two  or  more  parcels,  tracts,  or  lots 
of  land  are  sold  for  the  non-payment 
of  taxes  to  the  same  purchaser  or  pur- 
chasers, or  the  same  person  or  persons 
shall  in  anywise  become  the  owner  of  the 
certificates  thereof,  all  of  such  parcels 
shall  be  included  in  one  deed." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  person  who  bid  the  property  in  at  the 
third  coimty  sale  received  a certificate  of  purchase  vdiloh 
is  paramount  and  superior  to  the  certificate  of  purchase 
issued  at  the  third  city  sale.  It  is  further  the  opinion 
of  this  department  that  if  the  property  is  not  redeemed 
within  two  years  from  the  time  of  the  purchase,  at  which 
time  the  certificate  of  purchase  was  issuad,  then  the 
holder  of  the  certificate  of  purchase  issued  at  the 
oo^mty  sale  has  a good  and  sufficient  title  in  fee  simple 
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in  accordance  ^/rlth  Section  9957,  supra,  but  under  the 
foregoing  authorities  the  holder  of  the  certificate  of 
purchase  issued  by  the  city  at  the  third  sale  has  suffi- 
cient interest  iu  the  property  so  that  he  may,  by  comply- 
ing with  section  9956a,  supra,  make  his  certificate  of 
prirchaae  superior  to  the  certificate  of  purchase  issued 
by  the  coxinty  at  the  third  sale  on  the  same  property. 


Respectfully  submitted. 


’V.  J.  BUfOLS, 

Assistant  Attorney  General. 


APPROVED; 


J.  

(Acting)  Attorney  General 
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COUNTY  BUDGET  ACT: 


County  court  may  pay  additional  salary  of 
deputy  circuit  clerks  if  there  remains- 
a surplus  at  the  close  of  the  fiscal  year# 
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ri«^norable  Henry  B.  Hunt 
rrosecutlng  attorney 
Atchison  County 
riock  iort,  AlsGOuri 


i^ar  >>ir: 


ihla  Department  acknowledges  receipt  of  your 
letter  of  January  Ist,  wherein  you  make  a request  for  an 
opinion  on  the  facts  as  contained  in  your  letter,  which 
is  as  follows: 

"■-i-he  office  of  Circuit  Clerk  in 
Atchison  county  is  a consolidated 
office,  the  said  officer  being 
Circuit  Clerk  and  ex-offlclo  hecorder 
of  Deeds, 

"The  Legislature  of  1937  enacted  legis- 
lation goveraing  the  salaries  of  depu- 
ties and  a sjI starts  to  the  Circuit  Clerk, 
the  same  being  found  in  Laws  of  Missouri, 
1937,  at  pages  445-448, 

"Our  said  Circuit  Clark  and  his  depu- 
ties, are  subject  to  the  Budget  Law 
of  this  state,  and  under  wtilch  they 
were  operating  when  the  salary  act 
aforesaid,  purported  to  go  into  effect 
on  June  21,  1937, 

"^.ursuant  to  said  act,  and  on  June 
24,  1937,  the  Judge  of  the  Circuit  Court 
of  Atchison  county  fixed  the  salaries 
of  two  deputies  in  the  office  of  our 
Circuit  Clerk  at  ^100.00  per  month  each. 
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iiy  reason  of  the  fact  that  the  pur- 
ported emergency  clause  appended  to 
said  salary  act  was  called  in  question^ 
the  said  Circuit  Judge  on  ^ptember 
27,  1937,  ro-afflrmed  Its  said  order 
fixing  said  salaries,  said  date  being 
more  than  ninety  days  after  the  ad- 
journment of  said  1937  Legislature, 

"By  reason  of  the  budget  relative  to 
the  office  of  Circuit  Clerk  having 
been  set  long  prior  to  the  taking 
effect  of  said  act,  our  County  Court 
Is  doubtful  of  the  propriety  of  pay- 
ing the  salary  of  said  two  deputies, 
as  fixed  by  otir  Circuit  Judge, 

"^,uery:  Is  It  the  duty  of  the  County 

Covurt  of  Atchison  county  to  pay  the 
said  salaries  of  said  two  deputies  as 
ordered  ana  fixed  by  the  Glresilt  Jxidge, 
notwlthstanulng  said  budget  law.  In 
view  of  the  fact  that  said  act.  Laws 
1^0.,  1937,  page  447,  :>ectlon  11813, 
provides: 

" ’ xhe  Clerk  and  his  deputies  and 
assistants  shall  present  their 
accounts  tO  the  County  Court,  and  said 
Court  shall  draw  its  warrant  thez'efor 
upon  the  county  treasurer,  to  be  paid 
out  of  any  money  available  In  the 
treasury; ' and  In  view  of  the  ftict 
that  imder  the  budget  as  fixed  for 
said  office  of  Circuit  Clerk  for  the 
year  1937,  there  remains  unexpended, 
after  satisfying  all  pxirposes  of  the 
budget,  sufficient  funds  to  pay  said 
salaries  from  the  time  of  said  order 
fixing  the  same • 

"lie  have  two  opinions  from  your  office 
that  are  well  considered,  touching 
said  salary  act,  but  the  same  do  not 
relate  to  deputies  only,  and  we  much 
desire  a ruling  directly  on  the  point," 
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Ahe  opinions  from  our  Department,  to  which  you 
refer  In  your  letter,  we  assume  bear  on  the  point  In- 
volved. **ence,  ?/e  are  not  enclosing'  any  copy  of  same, 

by  the  provisions  of  the  budget  act,  and  especially 
Section  3,  page  342,  Laws  of  klsaovu?!,  1933,  It  Is  the  duty 
of  the  various  officers  of  the  coxmty  to  prepare  and  furnish 
an  Itemized  statement  of  the  estimated  amount  required  for 
the  payment  of  all  salaries  or  any  other  expense  for  per- 
sonal service  during  the  current  year,  fhe  circuit  clerk 
of  your  county  evidently  compiled  with  the  provisions  of 
the  statutes  but  the  Legislature  altered  and  changed  the 
manner  of  selecting  and  approving  the  deputies  and  fixing 
the  compensation  during  the  current  year  of  1937,  Once  the 
estimate  of  the  various  officers  Is  filed  and  accepted  and 
approved  by  the  county  court,  and  such  estimate  Is  placed 
In  Class  4 of  the  Act,  It  then  becomes  the  duty  of  the  county 
court  and  tl^e  other  officers  itiose  duties  are  prescribed  by 
the  -ict  to  sacredly  preserve  all  priorities  of  all  the 
classes. 


This  Department  formerly  ruled  that  no  transfers 
of  surplus  funds  In  any  class  could  be  transfeirred  to  any 
other  class  to  supplant  the  deficit  until  the  close  of  the 
fiscal  year.  In  1937  the  Leglslatxire  repealed  and  re- 
enacted sections  2 and  5 of  the  original  County  Budget  act, 
-i-he  new  section  provides  for  transfer  of  starplus  fuxids.  If 
any  exists,  from  Classes  1,  2,  3 and  4 to  Class  5,  but 
there  Is  no  provision  for  transferring  funds  during  the 
fiscal  year  In  any  other  class  to  Class  4, 

By  the  situation  as  hez*etofpro  outlined,  and  taking 
Into  consideration  the  facts  iriilch  you.  present,  we  are 
of  the  opinion  that  this  being  the  close  of  the  fiscal  year. 
If  there  remain  under  tlw  1937  Bixiget  exifflclent  funds  In 
the  budget  of  the  circuit  clerk  to  pay  the  additional  salary 
of  the  deputies,  that  said  funds  may  be  used  for  that  purpose 
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providing  that  there  does  not  exist  a deficit,  that  Is, 
the  priorities  have  been  sacredly  preserved  In  ttie  preced- 
ing classes*  if  there  exists  a surplus  In  any  class  at  the 
close  of  the  fiscal  year,  as  has  heretofore  been  held  in 
other  opiiilons,  the  some  may  likewise  be  usea  to  pay  the 
additional  salaries  of  the  deputies* 

Aeapectfully  submitted. 


OLLIVjsJ^  W.  NQLiJI 
Assistant  Attomey-Cieneral 


lij.  j.tiO’va.Di 
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SCHOOLS:  Directors  of  school  district  are  not  liable  criminally 

for  transferring  funds  indirectly  from  the  taACkAT*' 

fund  to  the  building  fund,  '.ilie  action  is  irregular  but 
in  the  absence  of  any  embezzlement  or  other  crime 
directors  are  not  liable. 
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honorable  harola  s.  Hutchison 
Prosecuting  attorney 
i»aries  County 
Vienna f Missouri 


Dear  olr: 


-Lhis  Department  acknowledges  receipt  of  your  letter 
of  K^ay  4th,  wherein  you  request  an  official  opinion  on  certain 
facts  relating  to  Lacy  -jchool  District;  which  letter  Is  as 
follows  t 


"I  would  like  for  your  department  to 
give  me  an  opinion  on  the  crlclnal 
liability  of  certain  school  directors 
of  the  -^cy  School  In  Maries  County* 

The  facts  In  the  case  as  appears  from 
my  Investigation  are  as  followti: 

"John  Bell  was  employed  to  teach  the 
Lacy  school  for  Dl^ty  Dollars  (vf-80.00) 
a month  a verbal  contract.  On  the 
opening  day  of  school,  the  school  house 
was  In  such  condition  that  the  said 
John  hell  Informed  the  directors  that 
It  was  unsafe  for  the  children  because 
of  falling  plaster.  At  that  time 
Lacy  school  district  had  something 
over  Plve  hundred  i>ollars  {•^S00»00) 

In  their  teachers  ftind  and  only  bad 
about  ^‘Ifty  Dollars  (#60.00)  In  the 
incidental  fhnd.  Ihe  directors  had 
been  advised  by  the  County  ouperln- 
tendent  of  oohools  to  raise  their 
teachers  salary  that  year  so  on  the 
opening  day  of  school,  they  entered 
Into  an  agreement  with  Hell  giving 
him  One  Hundred  Dollars  (v'lOO.OO)  a 
month,  i- If  teen  Dollars  (#16.00)  of 
which  was  to  be  returned  to  the  direc- 
tors for  the  purpose  of  repairing  the 
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school  building*  ^terlal  was  order- 
ed from  r owe  11  Lumber  Cooq>any  In  the 
amount  of  One  Hundred  sixteen  Dollars 
and  i’orty  H^our  Cents  (i('116*44}  and  Bell 
at  the  end  of  each  month  made  out  a 
check  to  C*  R*  Loreland  for  Hlfteen 
Dollars  (vid.OO)  which  amount  was  mainly 
taken  to  Jt*  James  by  C.  R*  Juoreland  and 
turned  over  to  the  Ixnnber  compcoiy^  In- 
Qorsed  by  them«  and  for  which  they 
Issued  a receipt  to  the  lacy  :^ehool 
District*  tij  inwestlgatlon  Is  that 
ewery  dollar  of  the  money  so  tj^aferred 
went  Into  the  school  building* 

Irom  the  facts  as  you  present  It  Is  manifest  that 
the  action  of  the  members  of  the  board  In  pvursulng  the  course 
outlined  In  your  letter  has  been  Irregular*  contrary  to  the 
spirit  of  the  law  and  doing  Indirectly  what  could  not* 
under  the  statute*  have  been  done  directly*  In  support  of 
this  statement  we  herewith  quote  the  pertinent  part  of  vaetlon 
9312*  K*  D*  ko*  1929*  as  followst 

« -ir  » The  treasurer  shall 
open  an  account  for  each  fund  speci- 
fied In  this  section*  and  all  moneys 
received  from  the  state*  county  and 
township  funds*  and  all  moneys  de- 
rived from  the  taxation  for  teachers* 
wages*  and  all  tuition  fees*  shall  be 
placed  to  the  credit  of  the  'teachers' 
fund;'  the  money  derived  from  taxation 
for  Incidental  expenses  shall  be  credit- 
ed to  the  'Incidental  fund;'  all  money 
derived  from  taxation  for  building 
purposes*  from  the  sale  of  school  site* 
sohoolhou SB  or  school  furniture*  from 
. Insuz'ance*  from  sale  of  bonds*  from 
sinking  ftaid  axxi  Interest*  shall  be 
placed  to  the  credit  of  the  'building 
fund;'  and  all  moneys  not  herein 
specified  that  now  belong  to  any 
school  district*  or  that  may  hereafter 
be  received  by  such  school  district* 


bon.  Harold  *>•  Hutchison 


-3- 


i»*ay  6,  1938 


shall  be  placed  to  the  credit  of  the 
* teachers'  fund'  of  such  school 
aiatrlot*  Ho  treasurer  shall  nonor 
any  warrant  unless  it  be  in  the  proper 
form  and  upon  the  appropriate  fund; 
and  each  and  ewery  warrant  shall  be 
paid  from  its  appropriate  fund.,  and 
no  partial  payaient  shall  be  made  upon 
any  school  warrant,  nor  shall  any 
interest  be  paid  ui>on  any  such  warrant: 
i'rovided,  that  the  board  of  directors 
shall  have  the  power  to  t ransfer  from 
the  incidental  to*  the  building  fund 
such  STUB  as  may  be  necessary  for  the 
ordinary  repairs  of  school  property: 

Hrovided  further,  that  in  the  event 
of  a balance  remaining  in  the  build- 
ing fund  after  the  purpose  for  which 
said  fund  was  levied  is  accomplished, 
the  said  board  aliall  have  the  power 
to  transfer  such  imexpended  balance 
to  the  incidental  fund:  xrovided 
further,  that  by  a majority  vote  of 
the  school  board  tuition  fees  may  be 
used  to  liquidate  indebtedness  accrued 
in  the  building  ftmd* 

It  was  held  to  the  effect  in  the  decision  of  Con- 
solidated ochool  i.^istriet  Ho«  6 v.  ■jhawhan,  273  182, 

that  the  powers  of  the  board  of  directors  of  a school  district 
are  limited  to  those  specifically  delegated  to  them  in  the 
statute  and  that  moneys  in  the  teachers'  fund  cannot  be 
appropriated  for  any  other  purpose,  notwithstanding  that  the 
directors  may  act  in  good  faith  and  without  willful  intent. 

Reference  is  herewith  made  to  Jection  9233,  R.  S. 

Mo.  1929,  which  is  as  follows: 

"All  moneys  arising  from  taxation 
slriall  be  paid  out  only  for  the  pur- 
poses for  idiioh  they  were  levied  and 
collected;  but  the  income  from  state, 
co\inty  and  township  funds  shall  be 
applied  only  to  the  payment  of  teachers' 
warrants,  issued  by  oi*der  of  the  board 
to  legally  qxialified  teachers  for 
services  rendered  according  to  law. 
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liio  coiinty  or  township  treasurer 
shall  honor  any  warrant  against 
any  school  district  that  is  in 
excess  of  the  income  and  revenue 
of  such  school  district  for  the 
school  year  beginning  on  first 
day  of  July  and  ending  on  the  thir- 
tieth day  of  June  following;  nor 
shall  any  portion  of  the  lU^s 
mentioned  in  this  section  be  appli- 
ed in  paysient  of  any  teacher's 
warrant  issued  prior  to  the  dis- 
tribution of  such  funds  in  accord- 
ance with  section  9267,  and  no 
school  warrant  diall  bear  interest." 

'l‘o  clarify  our  ultimate  conclusion  it  is  well  to 
bear  in  mind  the  terms  of  Action  9209,  R.  Ho.  1929,  as 
follows: 


"ihe  boax*d  diall  have  power,  at  a 
regular  or  sjMcial  meeting,  to  con- 
tract with  and  employ  legally 
qualified  teachers  for  and  in  the 
name  of  the  district;  all  special 
meetings  shal  1 be  cal  led  by  the 
president  and  each  meinber  notified 
of  the  time,  place  and  piirpose  of 
the  meeting*  The  contract  shall  be 
made  by  order  of  the  board;  shall 
specify  the  nuiaber  of  months  the 
school  is  to  be  taught  and  the 
wages  per  month  to  be  paid;  shall  be 
signed  by  the  teacher  and  the 
president  of  the  board,  and  attested 
by  the  clerk  of  the  district  when 
the  teacher's  certificate  is  filed 
with  said  clerk,  who  shall  return  the 
certificate  to  the  teacher  at  the 
expiration  of  the  term*  The  certif- 
icate must  be  in  force  for  the  full 
time  for  which  the  contract  is  made* 
ihe  board  shall  not  employ  one  of 
its  members  as  teacher,  nor  shall 
the  teacher  serve  as  clerk  of  the 
district*  ■‘ill  transactions  of  the 
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board  under  this  section  must  be 
recox*ded  by  and  filed  with  the 
district  clerk.” 

by  admlttlxig  all  the  facts  to  be  true,  as  stated 
In  your  letter,  tl.e  ultimate  question  Is,  what,  if  any, 
crlxrJnal  liability  has  been  Incurred  by  the  directors  In 
the  transactions? 

beetlon  9235,  3.  iuo.  1929,  contains  provisions 

wherein  the  actions  of  the  teacher  and  the  directors  may  be 
deemed  a misdemeanor*  3ald  section  provides  as  follows: 

”any  teacher  who  shall  enter  a 
public  school  In  this  state  to 
teach,  govern  or  discipline  the 
same,  before  complying  with  the 
provisions  of  sections  9209  and 
0234,  shall  forfeit  all  right, 
title  and  claim  to  any  compansa- 
tlon  therefor,  and  shall  be  deemed 
guilty  of  a misdemeanor  and  punished 
by  a fine  not  to  exceed  one  hvindred 
dollars;  and  any  director  who  shall 
Indorse  or  encourage  said  teacher 
In  such  unlawful  conduct  shall  In 
like  Bvuiner  be  deemed  guilty  of  a 
misdemeanor  and  punishable  by  a 
like  fine." 

We  note  that  the  original  contract  between  the 
teacher  and  the  directors  was  In  the  amount  of  48O.OO  and 
was  a verbal  contract.  Later,  you  state  that  on  the  open- 
ing day  of  school  another  agreement  with  the  teacher  was 
made  giving  him  4100.00  a month.  You  do  not  state  whether  or 
not  the  last  agreement  was  In  writing  In  compliance  with 
Section  9209,  supra.  however.  It  was  held  In  the  case  of 
Ldwards  v.  School  i)l8trii:t  No.  73,  297  3.  a.  1001  that  a con- 
tract was  valid  between  a teacher  and  a district  by  the  appli- 
cation and  acceptance  thereof  by  the  president  and  each 
director  of  the  school  district.  Likewise,  In  the  case  of 
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kc-jhane  v*  school  District,  70  Lo*  ^pp*  624,  It  was  held 
that  the  failure  of  the  clerk  to  attest  the  contract,  or 
failure  to  deposit  same  with  the  clerk,  did  not  render  It 
void* 

^e  assume  that  the  teacher  possessed  the  quali- 
fications as  contained  In  section  9234,  K*  Mo*  1929, 
which  Is  mentioned  In  the  misdemeanor  section  heretofore 
quoted,  namely,  9235*  Hence,  it  would  appear  that  by 
the.  provisions  of  actions  9209,  9234  and  9235,  supra,  that 
neither  the  directors  nor -the  teacher  would  be  guilty  of 
a misdemeanor j therefore,  they  are  not  liable  criminally* 


Heferring  a ain  to  •action  9312,  siipra,  there  Is 
no  provision  in  its  terms  which  makes  it  a siisdemeanor  for 
the  violation  of  the  samo  or  for  the  failure  of  the  directors 
of  the  district  to  follow  its  provisions*  lie  it  is  true 
the  acts  of  the  directors  in  failing  to  follow  the  provisions 
of  the  section  are  illegal,  yet,  does  that  necessarily  c(»i- 
stltute  a criminal  offense? 


Ihe  general  rule  relating  to  the  situation  Is 
offered  In  16  Corpus  Juris,  page  64,  rar*  22,  as  follov/s: 


"An  act  that  Is  not  prohibited  and 
made  punishable  either  by  the 
common  law  or  by  statute  or  ordi- 
nance, both  at  the  time  of  Its 
commission  and  at  the  tlr/e  It  Is 


sought  to  pvinlah  therefor,  cannot 
be  punished  as  a crime,  and  the 
court  cannot  by  construction  make 
that  a crime  which  Is  not  so  pro- 
hibited* ihe  prohibition  must  be 
by  the  laws  of  the  state  in  which 
it  is  sought  to  punish*  An  act  may 
be  prohibited  and  made  pimishable 
either  by  the  common  law,  or  by 
statute*" 


•^here  aj;^ars  to  be  no  statute  which  denounces  the 
actions  of  the  board  as  a crime,  under  the  circumstances  and 
facts  which  you  present,  therefore,  in  the  absence  of  any 
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statute  irtilch  denounces  the  actions  of  tbe  board  as  a crl^ne 
and  especially  Action  9312,  supra,  which  does  not  contain 
any  expression  which  could  be  construed  as  a penal  statute, 
we  are  of  the  opinion  that  no  criminal  action  will  lie 
against  the  directors  of  the  school  district*  In  view  of 
the  fact  that  you  state  in  your  letter  that  the  directors 
did  not  receive  personally  any  of  the  sdsapplied  or  ads- 
appropriated  funds,  there  does  not  appear  any  evidence 
which  woxxld  constitute  a charge  of  enbez Element,  obtaining 
, money  under  false  pretenses  or  any  other  crime  denounced 
by  statute  or  the  oosonon  law* 


Respectfully  submitted. 


OLLlVi!»  W.  ROLiCN 
Assistant  ^ittoraey> General 


AtiROVSDs 


JTXTAYri 

(Acting }Attomcy  -General 


PISH  AND  GAMK: 

TRAMJ/iEL  NETS:  Session  of  tramiiiel  nets  in 

violation  of  the  game  and  fl^  laws. 


May  7,  1938  - 


Ur.  M.  J.  Huffman, 

Prosecuting  Attorney, 

Wright  County, 

Hartvllle,  Uissourl.  , 

Dear  Sir: 

This  la  in  reply  to  yours  of  May  3,  1938,  request- 
ing an  oi'fiolal  opinion  from  this  department  based  upon 
the  following  letter: 

"On  April  23,  1936,  In  this  county, 

Mr.  Jack  Frost,  a conservation  agent 
of  the  fish  and  game  department, 
apprehended  two  men  with  an  one  end 
one-half  Inch  trammel  net.  Hiese  two 
men,  at  the  time,  were  going  up  the 
Gasconade  river  In  a boat.  They  had 
no  fish  In  the  boat  at  the  time  of 
arrest.  The  net  was  In  a sack  and 
both  sack  and  net  were  drlpi Ing  wet. 

There  was  no  appx*eolable  amount  of 
water  In  the  boat,  at  least  not 
enough  to  have  got  the  sack  and  net 
very  wet.  Both  men  were  wearing,  hip  boots 
and  both  pairs  of  boots  were  wet  above 
the  knee. . The  men  refused  to  tall  the 
agent  their  purpose  In  having  the  net 
In  the  boat. 

The  agent  Is  very  anxious  to  have  the 
case  prosecuted.  I feel  that  there  Is 
some  question  about  the  sotmdness  of  the 
case.  However,  1 have  always  stood  with 
the  fish  and  game  department  and  Intend 
to  as  long  as  I am  In  this  office. 
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Inasmuch  as  the  statutes  only  mention 
2- Inch  mesh  nets,  1 am  woncering  if 
the  men  had  a right  to  possess  the 
smaller  mesh  net,  or  if,  in  the  event 
they  did  have  a right  to  possess  such 
a net,  the  above  state  of  facts  would 
constitute  use  of  the  net  under  the 
statute. 

I would  be  very  glad  to  have  your 
opinion  in  regard  to  this  matter." 

In  our  research  on  this  question,  we  find  that  the 
following  sections  of  the  statutes  apply:  Section  8270, 
R.S.  Mo.  1929,  provides  in  part  as  follows: 

"It  shall  bo  imlawful  for  any  person 
or  persons  to  take,  catch,  or  kill, 
any  fish  in  any  of  the  waters  of  this 
state,  by  means  of  any  trammel  net, 
gill  net,  fish  trap,  firearm,  rifle 
or  gun  or  any  other  kind  of  net,  trap, 

. firearm,  device  or  any  other  means 

other  than  by  ordinary  hook  and  line, 
gig,  spear,  trot  lino,  artificial  bait, 
or  seine,  of  the  kind  and  at  the  time, 
and  in  the  manner  permitted  by  law." 

Section  8273,  R.S.  Mo.  1929,  provides  in  part  as 

follows : 


"The  use  of  seines,  hoop  nets  and 
trarznel  nets,  is  hereby  permitted, 
in  the  Mississippi,  Missouri  and 
Osage  rivers,  during  the  months  of 
January,  Pebmiary,  March,  Jtine, 

July,  Allgust,  September,  October, 
November  and  Decom'oer  of  each  year, 
with  seines  and  nets,  the  mesh  of 
which  shall  not  be  less  than  two 
inches  square;  and  provided  further. 


Mr*  M.  J*  Huffman 


3- 


May  7,  1938 


that  any  person  or  persona  owning 
land  along  any  of  the  inlaixd  rivers 
or  streams  of  the  state,  known  as 
unnavlgahle  streams,  or  anyone  by 
pemlaalon  of  the  said  landowner 
may  take  fish  from  such  streams 
during  the  months  of  Jime,  July, 

A\igust,  September  f>nd  October  of 
each  year  for  his  or  their  own 
CO  isumptlon  or  table  use,  with  a 
two- inch  mesh  net  or  seine  i Pro- 
vided, however,  that  such  seines 
and  nets  shall  not  be  operated  on 
any  of  the  above  named  streams 
within  three  miles  down  stream  from 
any  dam  which  has  been  constructed 
or  may  be  constructed  across  the 
above  named  streams,  or  within  three 
hundred  yards  of  the  mouth  of  any  * 

stream  or  slough  emptying  Into  such 
waters,  and  that  ti  e placing  of  a 
net,  ti?ap,  seine,  or  such  device, 
within  that  area  shall  constitute 
an  offense  against  the  laws  of  the 
state  t"*  if************ 

And  Section  8274,  R.S.  Mo*  1929,  provides  as  follows 

"Any  person  may  use  a glass  or  wire 
minnow  trap,  or  small  seine  not  more 
than  twenty  feet  In  length,  and  four 
feet  In  width,  known  as  a minnow 
seine,  and  to  be  used  In  catching 
bait:"*  ************* 

These  three  sections  are  the  only  provisions  of 
the  statutes  In  which  we  find  regulations  relating  to  the 
seining  of  fish*  All  of  these  sections  contain  pirovlslons 
against  the  use  of  seine  or  net,  but  none  of  them  prohibit 
the  possession  of  such  articles,  regardless  of  the  size  of 
the  mesh  of  a seine  or  net*  Said  Section  8273,  supra,  per- 
mits the  use  of  seines  and  nets  tixider  certain  circumstances 
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and  at  certain  tlmes^  which  have  a meah  of  not  less  than 
two  inches  square.  This  section  prescribes  the  minimum 
dimensions  slilch  any  seine  or  net  may  have  for  fishing;, 
therefore,  the  seine  or  trammel  net  suggested  in  your 
letter,  if  it  is  usyi  for  the  purpose  of  catching  fish, 
the  user  would  be  violating  the  provisions  of  the  statute 
and  subject  to  the  penalties  prescribed  therein. 

It  is  a general  rule  of  statutory  construction  in 
this  state  that  penal  statutes  must  be  strictly  construed 
and  nothing  can  be  taken  into  statutes  by  intendment  or 
implication. 

In  the  case  of  State  v.  Lloyd,  7 S.W.  (2d)  344, 
346,  the  coiirt  in  speaking  of  construction  of  criminal 
stetutes,  sald< 

"«  * ■»  It  la  to  be  construed  strictly 
against  the  state  and  liberally  in 
favor  of  the  accused.  State  v.  Krueger, 

134  Mo.  262,  35  S.U.  604.  Such  statutes 
may  not  be  extended  or  enlarged  by 
Judicial  Interpretation  so  as  to  em- 
brace persons  not  specifically  brought 
within  their  terms.  No  one  may  be  made 
subject  to  its  provisions  by  implication." 

Ihe  foxegoing  sections  of  the  statutes  cited  re- 
lating to  fish  and  game,  come  within  the  classification 
of  the  criminal  statutes.  If  these  statutes  are  so  con- 
strued that  possession  of  a trammel  net  is  a violation  of 
the  lew,  such  a construction  would  have  to  be  made  by 
implication,  and  this  muld  be  against  the  foregoing 
rules  of  statutory  construction. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  possession  of  a tz*aninel  net  of  any  dimensions 
is  not  a violation  of  the  game  and  fish  laws  of  this 
state,  and  that  xmder  the  set  of  facts  you  have  submitted 
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in  your  request,  we  do  not  think  that  the  defendants  have 
oommitted  suoh  an  act  as  would  constitute  the  use  of  a 
tramtael  net  mentioned  in  yo^r  letter. 

We  are  further  of  the  opinion  that  the  use  of  the 
trammel  net,  the  mesh  of  which  is  less  than  two  inches, 
is  a violation  of  said  Section  8273,  supra. 

Respectfully  submitted 


TYRi;  W.  BURTON 

Assistant  Attorney  Qeneral 


APPRO 'ED: 


J.  E.  tIaYLor 

(Acting)  Attorney  General 


TWB:DA 


SHERIFFS  FEES:  Mlleage--how  determined 


J 


June  8,  1938 

I 


) 


Mr.  W.  R.  J*  Ihighas 
Proeeoutlng  Attorney 
Iron  Coxinty 
Ironton,  Missouri  / 


Dear  Sir: 

We  have  yo\ir  request  of  May  21st,  for  an  opinion, 
which  In  part  Is  as  follows: 

"When  the  audit  of  Coiinty  Officials 
was  made  here  lately,  the  final 
report  showed  that  the  former  sheriff 
was  charged  with  something  like 
$300*00  for  mileage  In  excess  of 
vAiat  the  auditors  determined  was  the 
proper  mileage  charge  for  serving 
warrants  and  other  criminal  process* 

The  amount  found  by  the  auditors  to 
be  due  from  the  sheriff  appears  on 
their  report  as  a limp  sum;  no  par- 
ticular Instances  of  overcharge  are 
pointed  out*  The  former  sheriff, 

John  W*  Harris,  tells  me  that  he  Is 
absolutely  imable  to  ferret  out  the 
particular  warrants  he  Is  supposed 
to  have  overcharged  on* 

I do  Inow  that  the  sheriff  puts  many 
extra  miles  on  his  speedometer  that 
woixld  not  appear  there  If  the  men  he 
goes  after  accommodatingly  stay  at  home 
and  wait  to  be  arrested;  In  this  county, 
the  sheriff  seldom  Is  able  to  arrest  the 
first  time  he  goes  to  the  home  of  the 
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man  charged^  and  la  generally  lad  a merry 
chase  through  the  woods  before  he  finally 
lands  his  mant  there  should  be  a way  that 
the  sheriff  can,  legitimately,  bill  all 
mileage  actxially  tiravelled  In  making  the 
arrest. 


I am,  of  course,  for  the  sake  of  securing 
this  opinion,  assiunlng  that  what  Harris 
has  told  me  about  the  matter  Is  the  exact 
truth.  It  will  perhaps  soon  become  my 
duty  to  examine  the  matter  particularly. 

Before  doing  so,  I should  like  an  oiinlon 
from  your  office  on  the  following  points | 

(a)  has  the  sheriff  a right  to  charge  up 
all  mileage  actually  travelled  in  making 
a ciiase, 

(b)  may  he  charge  all  mileage  If  more  than 
one  trip  is  necessitated  in  making  the 
arrest, 

(c)  if  he  is  so  entitled  as  above,  how 
shoiild  his  return  read, 

(d)  Is  the  finding  of  the  State  Auditor, 
based  only  on  measurement  of  distances 
between  one  spot  In  the  county  and  another, 
to  be  accepted  as  prime  facie  evidence 

of  the  sheriff’s  malfeasance?” 

We  shall  take  these  requests  up  In  the  order  in  which 
they  appear* 

. I* 

The  sheriff  Is  entitled  to  mileage 
for  all  miles  actually  traveled  In 
pursuit  of  a fugitive* 


Section  11792  R.  S.  Missouri  1929,  provides  In  part  as 

followst 
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"Sheriffs*  * eshall  be  allowed  for  their 
'services  In  criminal  cases*  * «ten  cents 
for  each  mile  actually  travelled  In 
serving*  * ♦ any  writ*  * *when  served 
more  tnan  five  allies  fr(Ms  the  place  where 
the  Court  Is  held*  * *. " 

The  fees  of  a sheriff  are  set  out  in  Section  11791 
R.S.  Missouri  1929»  as  followsi 

"The  sheriff  or  other  officer  who  shall 
take  a person,  charged  with  a criminal 
offense,  from  the  county  In  which  the 
offender  Is  apprehended  to  that  In  which 
the  offense  was  comltted,  or  idio  siay 
remove  the  prisoner  from  one  county  to 
another  for  any  cause  authorised  by  law, 

« « *shall  be  allowed*  « *One  dollar 
and  twenty-five  cents  per  day  for  every 
day  he  may  have  such  prisoner  under  his 
charge*  * «and  five  cents  for  every  mile 
necessMTlly  travelled  in  going  to  and 
relburnl'ng  from  one  county  to  another-:^  * '*." 

It  Is  therefore  the  opinion  of  this  of  1*100  that  the 
sheriff  Is  entitled  to  xalleage  for  miles  actxially  traveled  in 
seirvlng  any  writ  or  wax*rant.  The  sheriff  la  not  entitled  to 
fees  /or  an  unsuccessful  chase  of  the  prisoner. 

II* 

The  sheriff  Is  entitled  to  mileage 
for  only  one  trip  made  In  serving 
the  warrant. 


We  find  no  statute  which  authorises  the  payment  of 
mileage  fees  to  a sheriff  for  an  unsuccessful  attempt  to  serve 
a writ.  The  general  rule  la  stated  In  Section  1195,  57  C.J. 
p.  1130,  as  followsi 
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"In  a majority  of  Jxirlsdiotlons  a 
aharlff  la  not  entitled  to,  aa  a 
matter  of  right,  and  cannot  recover, 
mileage  for  travel  in  attempting  to 
serve  prooeaa  or  make  an  arreat  vhioh 
waa  not  actually  or  lawfully  aerved 
or  made,  and  even  though  he  ultimately 
aerved  the  prooeaa  or  made  the  arreat, 
he  cannot  charge  mileage  for  previoua 
unauoeesaful  attempta;*  * »" 

Thia  appear a to  be  the  generally  e atabliahed  rule  with 
reference  to  the  compenaatlon  of  aheriffa  as  eatabllahed  by  the 
following  eases t Yavapai  County  vs.  O'Neal,  29  Pao.  430}  Braughton 
vs.  Santa  Barbara  County,  65  Cal. '257,  3 Pao.  877. 

It  is  now  well  settled  in  this  state  that  T;he  right  to 
compenaatlon  in  a public  office  ouat  be  derived  from  some  statute. 
State  ex  rel.  vs.  Brown,  146  Mo. '401,  1.  c.  406. 

It  is  therefore  the  opinion  of  this  office  that  a 
sheriff  is  entitled  to  charge  only  mileage  for  one  trip  in  which 
the  warrant  or  capias  is  served,  and  that  he  la  not  entitled  to 
charge  mileage  for  previous  unauoceasful  attempts  to  serve  the 
warrant . 


III. 

Fees  for  mileage  not  determined  by 
meas\xreasnt  of  distances  between 
points  Involved. 

There  is  no  hard  and  fast  z*ule  by  which  to  determine 
the  proper  mileage  of  an  officer  in  serving  a writ.  The  statutes 
covering  such  fees  and  mileage  were  never  Intended  to  be  interpreted 
so  as  to  pay  fees  for  a given  distance  "as  the  crow  flies”. 

Section  11791  R.S.  Missouri  1929,  provides  that  the  sheriff 
is  entitled  to  mileage  for  every  mile  neceasyfily  traveled.  Section 
11792  allows  the  sheriff  mileage  for  each  mile  actually  traveled 
In  serving  the  writ.  We  think  it  is  within  the  meaning  of  both 
statutes  that  the  sheriff  shall  be  paid  mileage  for  all  miles 
actually  and  necessarily  traveled  in  serving  the  writ. 
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If  a sheriff,  upon  going  to  the  usual  place  of 
residence  to  serve  a writ,  finds  that  the  defendant  has  fled, 
it  then  beoQoies  the  duty  of  the  sheriff  to  pursue  the  defendait 
under  Section  3492  R.  S.  Missouri  1929*  If  the  pursuit  of  such 
defendant  is  continuous  and  there  be  an  extension  of  the  original 
trip  made  by  the  sheriff  in  order  to  serve  the  warz*ant,  as 
distinguished  from  a new  trip,  the  sheriff  is  entitled  to 
mileage  for  the  miles  actually  traveled  in  pursuit  of  the 
defendant  when  such  pursuit  results  in  the  arz*est  of  the  defendant* 
The  return  of  the  sheriff  on  the  warrant  should  show  the  totaJ. 
mileage  and  between  what  points,  traveled  by  the  sheriff  in 
pursuit  of  the  defendant,  and  should  show  that  such  pursuit 
terminated  in  serving  the  writ* 

It  is  therefore  the  opi  ion  of  this  office  that  the 
sheriff  is  entitled  to  mileage  for  miles  actually  and  necessarily 
traveled  in  serving  a warrant  or  other  duly  authcn*iBed  writ* 


Respectfully  submitted. 


FRANKLIN  E.  REAOAN, 
Assistant  Attorney  General 

APPROVED! 


•j,  wnm 

(Acting)  Attorney  General 
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SALARIES  AND  ?ESSt  1»  Townstilp  tiTuateo'a  ooiniiilaai.oaa  'baiaad  «a 

total  amount  received' and  disbursed  dur- 
TOWNSHIP  TRUSTEE:  ing  each  year. 

2.  Township  trustee  only  entitled  to  com- 
missions on  disbursements  made  for 
expenses  of  the  township  as  set  out  In 
Sec.  12303^  R.  S.  Ido.  1929* 

August  10,  1938 


Honorable  Glen  W.  Huddleston 
Prosecuting  Attorney 
Carrollton,  klssouri 


Dear  Sir; 


This  is  In  reply  to  your  request  of  July  16th 
for  an  opinion  from  this  department  based  upon  the 
following  questions: 

"1  - Under  the  Laws  of  Missouri,  1931, 
page  377,  the  trustee  of  a township 
board  is  allowed,  as  part  of  his  com- 
pensation: *two  per  cent  for  receiving 
and  disbursing  all  moneys  coming  Into 
his  hands  es  such  treastirer  when  the 
same  shall  not  exceed  the  sum  of  one 
thousand  dollars  and  one  per  cent  of  all 
sums  over  said  amount  * . The  trustee  of 
Wakenda  township,  Carroll  Cotint y,  Mis- 
souri, receives  and  disburses  about  three 
thousand  dollars  each  year,  but  he  never 
pays  out  more  than  one  thousand  dollars 
at  one  time.  Would  he  be  entitled  to 
charge  two  per  cent  commission  on  the 
three  thousand  dollars  disbursed,  or 
would  all  of  his  disbursements  for  the 
entire  year  be  added  at  the  end  of  the 
year  and  he  only  be  allowed  two  per  cent 
on  the  first  one  thousand  dollars  and  one 
per  cent  on  all  sums  over  that? 

**£  - The  trustee  of  Carrollton  township, 
Carroll  County,  Missouri,  wrote  a check 
for  ;^51,000.00  against  a fund  that  had 
been  raised  by  the  sale  of  township  bonds. 
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and  gaTe  said  oheok  to  a custodian 
of  said  ftinds  that  had  been  selected  by 
the  township  board  of  Carrollton  town- 
ship* The  trustee  made  no  other  dis- 
bursement of  this  money  except  to  write 
this  check  to  the  township's  custodian, 
and  said  trustee  charged  a one  per  cent 
commission  on  said  money  as  a disbursement. 
Is  this  one  per  cent  ooimnission  charged 
by  said  trustee  a legal  charge  under  the 
laws  of  the  State  of  Misso\iri?" 


Z. 


Tour  first  question  involTes  the  question  of  how  a 
township  trustee  may  compute  his  commissions,  whether  upon 
each  disbursement  or  upon  the  total  disbursements  for  any 
one  year. 


On  the  question  of  the  amount  of  salary  any  officer 
in  this  state  may  retain  during  any  one  year,  we  find  that 
Section  13  of  Article  IZ  of  the  Constitution  prorides  as 
follows t 


"The  fees  of  no  executiye  or  ministerial 
officer  of  any  county  or  municipality, 
enolusiTO  of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars  for  any 
one  year*  Erery  such  officer  shall  make 
return,  quarterly,  to  the  county  court 
of  all  fees  by  him  receired,  and  of  the 
salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same 
in  detail,  and  rerifylng  the  same  by  his 
affidarit;  and  for  any  statement  or 
omission  in  such  return,  oontraiy  to 
truth,  such  officer  shall  be  liable  to 
the  penalties  of  willful  and  corrupt 
perjury*" 
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And  in  the  ease  of  State  ez  rel.  y.  Pohlaan,  60 
Ho.  App,  1.  0.  449,  the  court  in  diseussing  an  opinion  of 
the  Supreae  Court  in  Harrington  t.  City  of  St.  Louis,  107 
Mo.  327,  said: 

" * * * It  was  also  held  that  the 
receipts  for  ei  year  are  composed  of 
the  fees  and  CTOluments  earned  and 
collected  during  that  year. " 

Section  12310,  Laws  of  Missouri,  1931,  page  377, 
proYides  in  part  as  follows: 

"And  proTided  further,  that  the  town- 
ship trustee  as  ez  officio  treasurer 
shall  reoeiye  a compensation  of  two 
per  cent  for  rsoeiying  and  disbursing 
all  moneys  coming  into  his  hands  as 
such  treasurer  when  the  same  shall  not 
ezceed  the  sum  of  one  thousand  dollars 
and  one  per  cent  of  all  sums  over  said 
amount." 

Section  12292,  R.  S.  Mo.  1929,  proTides  in  part  as 

follows: 


"The  township  treasurer  shall,  annually, 
between  the  first  day  and  the  tenth  day 
of  July  of  each  year,  settle  with  the  town- 
ship board  and  acooxint  for  all  school  moneys 
recelred,  from  whom  and  on  what  account, 
and  the  amount  paid  out  for  school  purposes 
and  for  building  purposes  to  the  yarious 
school  districts  of  the  township." 

While  this  section  is  not  very  pertinent  to  the 
question,  yet  it  does  appear  that  the  lamsalcers  intended 
that  the  township  treasurer  should  conduct  his  office  on  an 
annual  basis. 

Section  12290,  R.  S.  Mo.  1929,  further  evidences  this 
intention  by  the  following  language: 
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"He  (tOAmship  trustee)  shall  maka 
settisBont  annuallx  between  the 
twentieth  day  of  l£aroh  and  the  fifteenth 
day  of  April  with  the  county  clerk  of  all 
moneys  receiTSd  by  him  on  account  of 
schools,  ♦ ♦ 

We  further  find  that  the  rule  as  it  applies  to 
officers  is  stated  in  Yol.  46  C.  J,,  page  1019,  Section  250, 
which  is  as  follows: 

"Statutes  relating  to  the  fees  and 
compensation  of  public  officers  must 
be  strictly  construed  in  faror  of  the 
gorerxuient,  and  such  officers  are  en- 
titled only  to  ¥rhat  is  clearly  giren  by 
law. " 

This  rule  is  applicable  in  Missouri.  In  the  ease 
of  Holman  t.  City  of  l^acon,  155  I'o.  App.  1.  o.  402,  the 
court  said: 


"A  recognised  rule  of  statutory  con- 
struction is  that  a public  officer  can- 
not demand  any  compensation  for  his 
serrices  not  specifically  allowed  by 
statute  and  that  statutes  fixing  such 
ccmpensation  must  be  strictly  construed." 

VVe  think  that  said  Section  12310,  as  amended  by 
Laws  of  Missouri.  1931,  at  page  377,  should  be  construed 
together  with  said  Section  13  of  Article  IX  of  the  Constitu- 
tion, and  that  the  trustee's  compensation  should  be  based 
upon  his  disbursements  for  any  one  year. 


COHCLPSIOH 


It  is,  therefore,  the  opinion  of  this  department 
that  the  township  trustee  as  ex  officio  treasurer  shall  re- 
ceiTS  a compensation  of  two  per  cent  for  recei-fing  and  dis- 
bursing all  moneys  coming  into  his  hands  as  such  officer  in 
any  one  year  when  the  total  disbursements  and  receipts  for 
such  year  shall  not  exceed  the  sum  of  one  thousand  dollars 
and  one  per  cent  of  all  sums  orer  one  thousand  dollars  re- 
eeiTsd  and  disbursed  during  such  year. 
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n. 


On  the  second  question  of  your  request,  we  find  that 
the  duties  of  the  township  trustee  as  ex  officio  treasurer 
as  to  paying  out  of  township  funds  in  paynent  of  olains 
against  the  township  are  set  out  in  Section  12306,  R.  S«  Ko. 

1929,  which  is  as  follows: 

"When  any  claijs  or  account,  or  any 
part  thereof,  shall  be  allowed  by  the 
township  board  of  directors,  they  shall 
draw  an  order  upon  the  township  trustee 
in  faror  of  the  clainant  for  the  airount 
so  allowed — said  order  to  be  signed  by 
the  president  of  said  board,  and  attested 
by  the  township  clerk  and  delirered  to 
said  claimant." 

Section  12303,  R.  S.  I'o.  1929,  sets  out  what  shall  be 
charges  against  the  toviiiship,  which  section  is  as  follows: 

"The  following  shall  be  deemed  township 
charges:  First,  the  compensation  of 
tornship  officers  for  their  serrioes 
rendered  in  their  respeotlre  townships; 
second,  contingent  expenses  necessarily 
incurred  for  the  use  and  benefit  of  the 
township;  third,  the  moneys  authorized 
to  be  raised  by  the  township  board  of 
directors  for  any  purpose,  for  the  use 
of  the  township." 

This  section  fixes  the  things  which  are  charges  against 
the  township.  The  paying  of  moneys  by  the  township  trustee 
to  a custodian  does  not  come  within  the  class  of  payments 
authorized  by  said  section,  and  as  the  trustee* s duties  are 
purely  statutory,  he  would  not  be  authorized  to  collect  a 
commission  for  making  a disbursement  which  he  was  not  authorized 
to  make. 


The  proper  answer  to  your  question,  we  think,  depends 
upon  the  meaning  to  be  placed  upon  the  word  "disbursing"  as 
it  is  used  in  this  section.  Does  this  word  as  used  here  mean 
the  payment  of  township  charges  as  they  are  defined  in  Section 
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12303,  H.  S,  Ko.  1929,  or  does  It  mean  the  disbursing  of 
said  monex  for  township  charges  and  the  turning  over  of 
tormship  funds  to  a custodian  appointed  by  the  board? 

If  the  section  means  disbursing  the  township  charges  and 
turning  over  tov.nship  funds  to  a custodian,  then  we  can 
not  understand  why  the  Legislature  made  disbursing  one  of 
the  elements  which  the  commission  is  based  upon.  It  could 
have  said  a commission  on  all  moneys  received  by  the 
trustee,  which  would  have  had  the  same  effect,  because  by 
receiving  commissions  on  the  moneys  paid  for  to'.vnship 
charges  and  thOL>e  turned  over  to  a custodian,  he  would  be 
receiving  a commission  on  all  moneys  received. 

To  so  construe  this  section  would  not  give  effect  to 
the  word  ''disbursing. " As  said  in  State  v.  Daues,  14  S.  W. 
(2d)  1.  c.  1002: 

"It  Is  an  elementary  and  cardinal 
rule  of  construction  that  effect  must 
be  given.  If  possible,  to  every  word, 
clause,  sentence,  paragraph,  and  sec- 
tion of  a statute,  and  a statute  should 
be  so  construed  that  effect  may  be  given 
to  all  of  its  provisions,  so  that  no 
part,  or  section,  will  be  inoperative, 
superfluous,  contradictory,  or  conflict- 
ing, end  so  that  one  section,  or  part, 
will  not  destroy  another.  ♦ ♦ ♦»• 


In  the  case  of  'bright,  Admr.  v.  Willcerson,  41  Ala. 

1,  o.  2?2,  the  court,  v/hcn  it  had  before  it  the  interpreta- 
tion of  the  phrase  "receipts  and  diebursements"  in  determin- 
ing what  compensation  should  be  allowed  an  administrator, 
said: 


"The  word  'disbursement*  in  the  same 
section  evidently  means  money  or 
currency  paid  out  in  extinguishment 
of  the  liabilities  of  the  decedent  or 
the  expenses  of  the  administrator." 
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The  foregoing  provisions  of  the  statute  are  general 
as  to  the  township  organizations  and  the  duties  of  the 
officers.  From  your  letter  dated  August  17,  1938,  which 
was  written  in  response  to  our  latter  inciuiring  how  the 
township  board  came  into  possession  of  the  $51,000.00,  v.« 
have  learned  that  this  money  csjne  from  the  sale  of  road  bonds 
for  the  township.  That  bein?  the  case,  Sections  7960, 

7961,  7962,  and  7963,  R.  S,  I.^'o.  1929,  control  the  township 
officers  end  the  county  court  in  their  duties  pertaining  to 
such  fund.  These  are  special  statutes  as  to  road  funds 
for  tovmshlp  organizations  and  they  take  precedence  over 
the  general  statutes. 

On  these  particular  sections,  vm  find  that  this 
office  by  an  opinion  dated  nugust  10,  1937,  written  by 
Kr.  Wax  V.'asserman,  Assistant  Attorney  General,  to  I'r.  Mark 
W.  Wilson,  Prosecuti^  Attorney  of  Clinton  County,  Missouri, 
construed  these  sections  as  they  apply  to  the  toY/nshlp 
trustee  and  the  county  court.  V/e  are  enclosing  a copy  of  this 
opinion  for  your  information. 


UCa'.  ijXOK 


This  office  is  therefore  of  the  opinion  that  the  only 
moneys  which  the  trustee  is  permitted  to  collect  a commission 
on  are  those  for  uisbursements  v/hich  are  set  out  in  Section 
12303,  and  for  the  disbursements  which  he  makes  under  the 
order  of  the  county  court  by  authority  of  Section  7963,  H.  S. 
Wo.  1929.  The  disbursements  v/hich  he  makes  under  Section 
12303  are  (1)  compensation  of  tov^nship  officers  for  their 
services  rendered  in  their  respective  tov«iiships,  (2)  contingent 
expenses  necessarily  incurred  for  the  use  and  benefit  of  the 
township,  and  (3)  tne  moneys  authorized  to  be  raised  by  the 
township  board  of  directors  for  any  purpose,  and  under  Sec- 
tion 7963,  the  proceeds  from  the  bonds  ’Ahich  are  sold  by  the 
county  court  and  turned  over  to  the  treasurer  and  dlsbxirsed 
by  him  under  order  of  said  court.  We  are  further  of  the 
opinion  that  the  moneys  which  the  township  trustee  turns  over 
to  a custodian  do  not  come  within  t'.e  class  of  disbursements 
listed  above,  and  for  that  reason  the  township  treasurer  is 
not  authorized  to  collect  a commission  on  such  moneys. 

Respectfully  submitted 


APPROViSD:  TTRS  W.  BURTOM 

Assistant  Attorney  General 


jr.  i.  TATLOR 

(Acting)  Attorney  General 
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SCHOOLS:  Coxinty  Court  cannot  discount  or  compromise  a'  loan 
made  out  of  the  school  fxmds. 


) 


August  24,  19S6 


Honorable  Glen  Vi.  Huddleston 
Prcaeoutlng  Attorney 
Carroll  County 
Carrollton,  1 issouri 


F I L E 0 


c)  ■ 


Dear  Sir; 


This  is  to  aclcnowledge  receipt  of  your  letter 
of  August  5th,  wherein  you  request  an  opinion  frorrj  this 
department  on  the  following  questions: 

"1  - i^everal  years  ago  the  Carroll 
County  Court  made  a school  ftinds  loan  on 
a farr'  belonging  to  a resident  of  Carroll 
County.  About  a year  ago  this  mortgagor 
filed  her  petition  in  banlcruptcy  in  the 
Feieral  Court  of  Kansas  City,  .'.'issouri, 
under  the  7razler-Lemke  Act.  One  of  her 
sureties  on  he.  school  loan  bond  agrees 
to  pay  a part  of  the  loan  that  is  due 
and  owing  the  County,  if  the  County  will 
scale  down  the  amount  of  its  claim.  Can 
the  County  Court  legally  scale  down  Its 
claim  unuer  the  Frazier-Lemke  Act,  in 
order  to  effect  a coiupromise?  Or,  can 
the  County  Court  legally  accept  the 
amount  offered  by  the  mortgagor’s  surety 
to  get  the  case  dismissed  from  the  Bank- 
ruptcy Court?  As  a matter  of  information, 
the  surety  on  this  loan  is  ’»orth  more  than 
the  amoimt  of  the  loan  above  his  statutory 
exemptions. 

”2  - Cun  the  Coxinty  Court  legally  compromise 
any  school  fund  loan  and  accept  less  than 
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the  amount  of  the  Interest  and  principal 
of  the  loan,  eren  though  in  their  judg- 
ment they  could  collect  more  money  by 
the  compromise  than  if  they  foreclosed 
their  mortgage  and  obtained  a judgment 
against  the  surety  on  said  loan?" 


The  county  courts  of  this  state  are  organized  and 
granted  pririleges  and  authority  under  Section  36,  Article 
VI,  of  the  State  Constitution,  and  Sections  9243  and  9245, 
R.  S.  luo.  1929,  to  make  orders  in  compliance  with  the 
investment  of  school  funds. 

Section  9243,  R.  S.  ko.  1929,  reads  as  follows: 

"It  is  hereby  made  the  duty  of  the 
several  county  courts  of  this  state  to 
diligently  collect,  preserve  and 
securely  invest,  at  the  highest  rate 
of  interest  that  can  be  obtained,  not 
exceeding  eight  nor  less  than  four  per 
cent,  per  annum,  on  unencumbered  real 
estate  security,  worth  at  all  times  at 
least  double  the  sum  loaned,  and  may, 
in  its  discretion,  req.uire  personal 
security  in  addition  thereto,  the 
proceeds  of  all  moneys,  stocks,  bonds 
and  other  property  belonging  to  the 
county  school  fund;  ♦ ♦ »»» 

Section  9245,  R.  S.  V.o»  1929,  reads  as  follows: 

"Whenever  any  county  in  this  state 
may  have,  separate  and  apart  from  the 
township  funds,  any  public  school  fund 
arising  from  any  source  whatever,  the 
same  shall  be  under  the  jurisdiction 
of  the  county  court  of  said  county,  who 
shall  be  governed  in  its  care  and  invest- 
ment by  the  same  rules  and  regulations  as 
govern  ita  actions  in  the  township  funds— 
the  proceeds  of  said  funds  to  be  collected 
annually  and  distributed  as  provided  in 
section  9257." 
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County  courts  are  not  the  general  agents  of  the 
county  or  the  state,  and  their  powers  are  limited  to  the 
statutes  and  the  State  Constitution  and  they  hare  only  such 
authority  as  is  expressly  gremted  them  by  the  statutes  and 
Constitution.  This  was  so  held  in  the  case  of  King  t. 
Maries  County,  249  3.  W.  418,  1.  c.  420,  where  the  court 
said: 


"It  has  been  held  uniformly  that 
county  courts  are  not  the  general 
agents  of  the  counties  or  of  the 
state.  Their  powers  are  limited  and 
defined  by  law.  They  hare  only  such 
authority  as  is  expressly  granted  then 
by  statute.  Butler  t.  Sulliran  Covinty, 

108  ko.  630,  16  S.  IT.  1142;  Sturgeon  t. 
Hanpton,  88  ko.  203;  Bayless  Gibbs, 

251  ko.  492,  156  S.  W.  590;  Steines  t. 

Franklin  County,  48  ko.  167,  8 An.  Rep. 

87.  This  is  qualified  by  the  rule  that 
the  express  grant  of  power  carries  with 
it  such  implied  powers  as  are  necessary 
to  carry  out  or  nake  effectual  the 
purposes  of  the  authority  expressly 
granted.  Sheidley  Lynch,  95  ko. 

487,  8 S.  W.  434;  V/alker  t.  Linn  County, 

72  ko.  650;  State  ex  rel.  Bybee  t.  Hack- 
mann,  276  ko.  110,  207  S.  W.  64." 

Article  VI,  Section  36,  of  the  Missouri  Constitution 
reads  as  follows: 

"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a, court 
of  record,  and  sheill  hare  Jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 

The  court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  whom  the 
probate  Judge  may  be  one,  as  may  be 
provided  by  law." 

In  construing  that  section,  the  Supreme  Court  in  the 
case  of  State  ex  rel.  v.  Patterson,  229  ko.  273,  1.  c.  391, 
held: 


' \ 
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"The  county  courts  are  denied  any 
rights  except  those  expressly  conferred.” 

Under  the  above  statutes  and  authorities,  the  county 
courts  are  clothed  with  lin:ited  and  specifically  delegated 
powers. 


Section  9256,  R.  3.  Uo.  1929,  authorizes  the  co\inty 
courts  to  bid  in  property  sold  under  school  f\uid  mortgages. 
Other  sections  provide  other  actions  to  be  taken  in  protect- 
ing school  fund  mortgages,  but  no  provisions  are  set  out 
to  allow  the  ooimty  court  to  discount  a mortgage,  even  where 
it  will  be  a greater  loss  if  not  discounted. 

In  the  case  of  Montgomery  County  v.  Auchley,  103 
Mo.  492,  1.  c.  503,  the  court  said  in  quoting  from  Veal  v. 
County  Court,  15  Mo.  412: 

”In  Veal  v.  County  Coxirt,  15  Mo.  412, 
the  county  court  had  loaned  school 
funds  at  ten-per-cent,  interest,  and 
afterwards,  on  the  petition  of  the 
inhabitants  of  the  township  to  which 
the  funds  loaned  belonged,  the  court 
reduced  the  rate  of  interest  to  six 
par  cent.  This  court  held  that  this 
order  reducing  the  interest  was  illegal, 
and  Judge  Scott,  in  referring  to  these 
funds  and  the  natxire  of  the  trust  asstimed 
by  the  county  courts,  in  regard  to 
them,  said:  'In  relation  to  these  funds 
the  county  courts  are  trustees.  They 
have  no  authority  to  dispose  of  the 
principal  Intrusted,  or  any  of  its 
Interest,  otherwise  than  is  prescribed 
by  law.  There  is  no  difference  in  this 
respect  between  the  principal  and  interest 
of  these  funds.  If  they  can  give  away 
the  one,  they  can  give  away  the  other. 

* ♦ * The  welfare  of  the  state  is  con- 
cerned in  the  education  of  the  children. 

She  has  provided  and  is  providing  means 
for  that  purpose,  not  only  for  those 
now  in  existence,  but  for  those  who  may 
come  after  them.  The  fund,  as  has  been 
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said,  is  a permanent  one,  and,  if  orery 
man,  vroman  and  child  in  a tov.nship 
should  petition  the  county  court  to  give 
away,  that  which  is  by  law  intrusted  to 
it,  for  the  education  of  its  children, 
it  should  v.'ithout  hesitation  reject  their 
prayer. 

Section  7103  of  1879,  above  referred  to,  is  now 
Section  9243,  R.  S.  Ko.  1929. 

Title  11,  Section  203,  of  the  United  States  Code 
Annotated  sets  out  the  procedure  for  a mortgagee  to  protect 
his  interests  in  regard  to  mortgages  secured  by  real  estate, 
and  is  too  lengthy  to  set  out  in  this  opinion.  This  section 
is  also  commonly  called  the  Farm  Loan  Moratorium  and  the 
Frazier-LemKe  Act.  However,  it  does  not  in  any  way  give 
the  county  court  any  permission  or  license  to  violate  the 
state  laws.  The  coxinty  courts  are  purely  creatures  of  solely 
statutory  origin  and  have  no  ccHsmon  law  or  eQ.uitable  Juris- 
diction. This  was  so  held  in  the  case  of  Lafayette  County 
V.  Hlxon,  69  Mo.  561. 


COHCLUSIOM 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  even  though  the  property  securing 
a school  fund  mortgage  would  bring  leas  on  foreclosure  or 
would  depreciate  on  accoimt  of  excusable  delay  in  foreclosure, 
under  the  Frazier-Lemke  Act,  the  county  court  has  no  authority 
to  coroprofflise  vd.th  a surety  on  the  loan  or  discount  the  loan 
in  any  manner.  It  is  the  duty  of  the  county  court  to  fore- 
close, according  to  law,  upon  investments  made  by  the  county 
court  out  of  the  school  fund  in  accordance  with  Sections 
9243  and  9245,  supra. 


Respectfully  submitted 


APPROVED I 


W.  J.  BURKR 

Assistant  Attorney  General 


J.  E.  TAILOR 

(Acting)  Attorney  General 


WJB:HR 


TAXATJ.OM I Cftsd  Issued  by  CoXXee^eie  •f^oT  Xends 
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SALL  FOR  TALES  ELTINQUISHES  and  extinguishes  lien  of  a deed  of 
ALL  PRIOR  LIENS:  trust  vrtiich  was  on  suoh  lands  prior 

to  suoh  sale* 


I 

September  1,  1936 

C['\ 


Honorable  W.  R.  J.  Hughes 
Prosecuting  Attorney 
Iron  County 
Ironton,  1^1  s sour! 


Dear  Sir: 


This  is  in  reply  to  yours  on  the  question  of 
whether  or  not  the  lien  of  a deed  of  trust  on  real  estate 
is  superseded  and  extinguished  by  a deed  issued  by  the 
Collector  of  Herenue  for  lands  which  are  sold  for  taxes 
by  authority  of  the  proTisions  of  the  Jones-l'xmger  Law, 
Laws  of  Missouri,  1933,  page  425. 

Because  of  the  fact  that  a mortgagee  or  trustee 
of  a deed  of  trust  on  lands  which  are  sold  for  taxes  is 
not  included  in  the  notice  of  sale  of  suoh  lands,  your 
question  Is  whether  or  not  suoh  mortgagee  or  trustee  Is 
deprlTed  of  his  constitutional  rights  of  due  process  by 
the  prorlslons  of  the  Jones>4:\mger  Act. 

The  section  of  the  Constitution  which  pertains 
to  the  due  process  of  law  is  Section  30,  Article  II, 
which  proTldes  as  follows: 

"That  no  person  shall  be  deprlTed 
of  life,  liberty  or  property  without 
due  process  of  law." 

Section  9747,  R.  3.  Ho.  1929,  prorldes  In  part 
as  follows: 


w ♦ ♦ ♦ real  property  shall  In  all 
cases  be  liable  for  the  taxes  thereon, 
and  a lien  Is  hereby  rested  In  faror 
of  the  state  In  all  real  property  for 
all  taxes  thereon,  which  lien  shall 
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be  enforced  as  hereinafter  proTided 
In  this  chapter;  said  lien  shall  con- 
tinue and  be  in  force  until  all  taxes, 
forfeitures,  back  taxes  and  costa  shall 
be  fully  paid  or  the  land  sold  or  re- 
leased, as  proTided  in  this  chapter.** 

Section  9952a,  Laws  of  Missouri,  1933,  page  430, 
proTides  as  follows: 

**A11  lands  and  lots  on  which  taxes  are 
dslinq.uent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinq^uent  and  unpaid  taxes  as  prorided 
for  in  this  act  on  the  first  Monday  of 
NoTSfflber  of  each  year,  and  it  shall  not 
be  necessary  to  include  the  name  of  the 
owner,  mortgagee,  occupant  or  any  other 
person  or  oorpon  tion  owning  or  claiming 
an  interest  in  or  to  any  of  said  lands 
or  lots  in  the  notice  of  such  sals; 
proYided,  howerer,  delinquent  taxes, 
with  penalty,  interest  and  costs,  may 
be  paid  to  the  county  collector  at  any 
time  before  the  property  is  sold  there- 
for. The  entry  of  record  by  the  coxinty 
collector  listing  the  delinquent  lands 
and  lots  as  prorided  for  in  this  act 
shall  be  and  become  a lery  upon  such  de- 
linquent lands  and  lota  for  the  purpose 
of  enforcing  the  lien  of  delinquent 
and  unpaid  taxes,  together  with  penalty, 
interest  and.  costs.** 

By  this  section  it  will  be  noted  that  in  the  notice 
of  sale  of  lands  for  delinquent  taxes  it  is  not  necessary 
for  the  collector  to  include  the  name  of  the  owner, 
mortgagee,  occupant  or  any  other  person  or  corporation 
owning  or  claiming  an  interest  in  or  to  any  of  the  lands 
which  are  so  sold. 

The  lien  for  state  taxes  is  prior  to  any  liens  which 
may  be  on  real  estate  at  the  time  such  taxes  are  due.  In 
the  case  of  Ccaanerce  Trust  Co.  t.  Syndicate  Lot  Co.,  235 
S.  W.  150,  152,  the  court  in  speaking  of  such  lien,  said: 
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'*The  statute  glres  the  state  a lisn 
for  all  taxes,  vAilch  shall  continue  and 
be  enforced  until  they  are  fully  paid 
or  the  land  sold  therefor.” 

The  xcort^agee,  as  well  as  the  person  who  has  the 
record  title  to  such  land,  must  take  notice  of  the 
proTisions  of  Section  9T47,  supra,  and  Section  9952a, 
supra.  While  Section  9952a  does  not  require  the  col- 
lector to  list  the  owner,  loortgagee,  etc*,  in  the  notice 
of  delinquent  lands,  and  we  do  not  find  where  this 
statute  has  been  attacked  on  that  ground,  yet  we  do 
find  that  the  Viissouri  courts  hare  passed  on  a question 
similar  to  this  in  scnne  drainage  district  cases,  in 
vThich  it  was  held  that  the  owners  of  the  lands  were  not 
deprired  of  their  lands  without  due  process  because  they 
were  not  named  in  the  publication  of  such  proceedings. 

In  the  case  of  State  ex  rel.  t.  Blair,  245  l£o. 
580,  1.  c.  595-5,  the  court  said: 

”iWhen  a statute  has  required  notice 
to  be  giren  in  a certain  form  to  absent 
land  owners,  such  statute  has  almost 
unirersally  been  held  to  constitute  due 
process  of  law. 

”Huling  T.  Kaw  Valley  Railway  and  Im- 
prowement  Company,  130  U.  3.  539,  was  a 
suit  under  a statute  of  Kansas  gOTeming 
the  condemnation  and  appropriation  of 
lands  for  railroad  purposes.  That 
statute  did  not  proTide  that  the  notice 
to  absent  land  owners  should  designate 
them  by  name,  but  only  required  that  such 
notice  should  give  the  numbers  of  the  sec- 
tions, townships  and  ranges  through  which 
the  railroad  would  be  constructed.  The 
Supreme  Court  of  the  United  States,  in  up- 
holding the  constitutionality  of  the  abore 
mentioned  statute,  said: 

’’♦The  owner  of  real  estate,  who  is  a non- 
resident of  the  State  within  which  the 
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property  lies,  OEinnot  evade  the  duties 
and  obligations  which  the  law  imposes 
upon  him  in  regard  to  such  property,  by 
his  absence  from  the  State.  Because  he 
cannot  be  reached  by  some  process  of  the 
eourts  of  the  State,  which,  of  course, 
have  no  efficacy  beyond  their  own  borders, 
he  cannot  therefore  hold  his  property 
exempt  from  the  liabilities,  duties,  and 
obligations  which  the  State  has  a right 
to  Impose  upon  such  property;  eind  in  such 
cases  some  substituted  form  of  notice  has 
always  been  held  to  be  a sufficient  warn- 
ing to  the  owner,  of  the  proceedings 
which  are  being  tahen  under  the  authority 
of  the  State  to  subject  his  property  to 
those  demands  and  obligations.  OtherArise, 
the  burdens  of  taxation,  and  the  liability 
of  such  property  to  be  taken  under  the 
power  of  eminent  domain,  would  be  useless 
in  regard  to  a very  large  amount  of 
property  in  every  State  of  the  Union. 

It  is,  therefore,  the  duty  of  the  owner 
of  real  estate,  who  is  a non-resident, 
to  take  measures  that  in  some  way  he  shall 
be  represented. when  his  property  is  called 
into  requisition;  and  if  he  fails  to  do 
this,  and  fails  to  get  notice  by  the 
ordinary  publications  which  have  usually 
been  required  in  such  oases,  it  is  his 
misfortune,  and  he  must  abide  the  conse- 
quences. Such  publication  is  "due  process 
of  law"  as  applied  to  this  class  of  cases.*" 


The  Supreme  Court  of  I'issouri  in  discussing  the  Blair 
case,  supra,  in  the  case  of  Troeger  v.  Roberts,  204  kio.  363, 
1.  0.  370,  said: 

"In  the  case  of  State  ex  rel.  Coleman  v. 

Blair,  recently  decided  .by  this  court 
(243  Eo.  680),  it  was  hsld  not  necessary 
in  the  notice  to  landowners  of  the  assess- 
ment of  benefits  and  awarding  of  damages 
arising  out  of  the  construction  of  a pro- 
posed drainage  ditch  to  designate  every 
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person  appearing  by  the  deed  records 
to  own  lands  within  the  district.  The 
names  to  be  Inserted  In  the  aforesaid 
notice  are  usually  obtained  by  the 
Tlewers  while  inspecting  and  locating 
tbe  right  of  way  for  the  ditch,  and 
such  notice  should.  In  addition  to  the 
names  returned  by  the  rlewers,  also 
designate  generally  all  other  persons 
whose  lands  will  be  affected  by  the 
proposed  ImproTsments.  iiaoh.  notice, 
when  duly  published,  Is  due  process  of 
law." 

In  the  case  of  Barnes  v.  Construction  Co. , 257  Mo. 

1.  0.  193-194,  the  court  said: 

"First,  It  Is  contended  that  the  county 
court  acquired  no  Jurisdiction  orer  the 
owners  of  a certain  tract  of  land  In 
the  drainage  district  reported  by  the 
viewers  as  belonging  to  one  D.  If.  Hutson, 
because  said  Hutson  was  dead  long  prior 
to  the  filing  of  the  petition  to  organize 
the  drainage  district.  Granting  that  a 
suit  begtm  and  prosecuted  against  a dead 
man  Is  void  as  to  him,  yet  \mder  the  facts 
hereinafter  recited  we  think  appellants* 
contention  Is  unsound.  The  defendants 
have  Introduced  deeds  establishing  the 
fact  that  the  title  of  0.  W.  Hutson  In 
8uad  to  lands  In  the  drainage  district  was 
divested  out  of  him  during  his  lifetime, 
and  Invested  In  other  parties,  some  of 
them  plaintiffs  In  this  action.  The 
notice  Issued  to  landowners  on  July  3, 

1911,  by  the  county  clerk  of  Platte  county 
was  directed  to  some  of  the  plaintiffs  in 
this  action  and  generally  to  all  other 
persons  owiln>^  lands  to  affected  by  the 
proposed  drainage  AiteK.  That  notice  com- 
plled  Tidth  section  oSSt,  Revised  Statutes 
1909,  and  vmis  sufficient  to  give  the  court 
Jurisdiction  over  each  and  every  person 
owning  lands  within  the  drainage  district, 
and  the  appellants,  who  were  then  part 
owners  of  the  0.  W.  Hutson  lands,  were 
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ao corded  every  opportunity  re'^ulred  by 
law  to  appear  in  tbe  county  court  and 
resist  the  judgment  condemning  the  right 
of  way  for  the  proposed  ditch, 

'*In  the  case  of  State  ex  rel.  Coleman 
V.  31edr,  recently  decided  by  this  court 
(245  iilo.  680),  it  was  held  not  necessary 
in  the  notice  to  landowners  of  the 
assessment  of  benefits  and  awarding  of 
damages  arising  out  of  the  construction 
of  a proposed  drainage  ditch  to  desi^^nate 
every  person  appearing  by  the  deed  records 
to  own  lands  within  the  district.  The 
ncnnes  to  be  inserted  in  the  aforesaid 
notice  are  usually  obtained  by  the  viewers 
while  inspecting  and  locating  the  right 
of  vmy  for  the  ditch,  and  such  notice 
should,  in  addition  to  the  names  returned 
by  the  viewers,  also  designate  generally 
all  other  persons  whose  lands  will  be  af- 
fected by  the  proposed  improvements.  Such 
notice,  when  duly  published,  is  due  process 
of  law.  (State  ex  rel,  Coleman  v.  Blair, 

245  k'o.  1.  c.  096-7,  and  oases  there 
cited. )" 

Section  9956a,  Laws  of  kissotiri,  1933,  page  437, 
provides  as  follows: 

"The  o.mer  or  occupant  of  an>  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  interest  therein,  may  redeem 
the  same  at  any  time  during  the  two  years 
next  ensuin  , in  the  following  manner; 

e e It 
• 

By  this  section  the  laisnaicers  have  given  the  person 
interested  in  the  land  two  years  in  which  to  redeem  it 
after  it  has  been  sold  for  taxes.  This  section  gives  the 
mortgagee  or  his  assignees  ample  time  to  redeem  the  property 
if  they  wish  to  exercise  T;hat  right. 

We  fail  to  find  where  the  courts  have  given  the 
mortgagees  or  trustees  of  deeds  of  trust  any  more  rights 
than  the  person  holding  title  to  the  land  has  under  the 
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statutes  pertaining  to  notice  of  sale  of  such  land.  The 
mortgages  and/or  his  assignees  must  take  notice  that  the 
lands  are  subject  to  taxation  and  that  the  taxes  are  a 
lien  which  is  prior  to  that  of  the  mortgage. 


CONCLUSION 


Trom  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  lien  of  a deed  of  trust  on  real  estate 
is  superseded  and  extinguished  by  a deed  issued  by  the 
collector  for  lauds  sold  for  taxes  by  authority  of  the 
proTisions  of  the  Jones-4.unger  Law  (Laws  of  llissouri,  1933, 
page  425) , eren  thou{;h  the  mortgagee  and/or  his  assigns  or 
the  trustee  of  such  mortgage  does  not  hare  notice  of  the 
sale  of  such  lands  for  taxes. 


Respectfully  submitted 


TTEii.  W.  BURTON 
Assistant  Attorney  Greneral 


APPROVSD; 


•f.  k.  TAILOR 
(Acting)  Attorney  Oeneral 
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MISSOURI  SCHOOL  FOR  THE  DEAF:  ) Against  public  policy  for  Boarfi  to  pay 
•-  - - ) for  bond  supplied  by  Steward  for  hlm- 

BOND:'  ) self  and  written  by  himself  as  agent 

' for  the  Insiirance  Company,  \anless 

complete  disclosure  of  all  the  facts 
has  been  made  and  approved  by  the 
Company. 


rebruary  14,  1938, 


.onorablo  Truman  L,  Ingle 
superintendent 

i.lssoiiri  sciiool  for  the  T^af 
I'blton,  i.ilssourl 


.^ar  ilr; 


This  Department  acknowledges  receipt  of  your 
letter  of  i'ebruary  7th,  in  which  you  .mke  the  following 
inquiry: 


"On  .«arch  first  next,  Lr,  William 
R,  Taylor  will  take  over  the  posi- 
tion of  Steward  of  the  t^lssoxirl 
ocliool  for  the  Deaf, 

"Our  Board  of  wianagers  requires  a 
I'lve  Thousand  Dollar  (^,000,00) 
bond,  which  has  been  supplied  by 
'I'aylor,  The  premium  on  this 
bond  is  to  be  paid  by  the  school. 
This  morning,  I received  the  bill 
for  the  premium,  and  I noticed  that 
iur,  Taylor  is  named  both  as  the 
person  who  is  bonded  and  as  the  sub- 
agency wrilch  is  writing  the  in- 
surance, 

"i-^y  1 liave  an  opinion  fTor.i  you 
as  to  whether  or  not  it  is  in 
order  for  i.*r.  Taylor  to  act  as  the 
insurance  company's  agexit  and  for 
us  to  make  our  check  payable  to 
him  for  the  premium  on  his  bond? 

r,  Taylor  has  not  yet  gone  to  work, 
and,  therefore,  is  not  in  our  employ 
at  the  present  time,  his  appoint- 
ment takes  effect  it»arch  1,  1938, 
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Our  board  mootu  on  i:.onday,  i'*ebruary 
21,  fiuid  I aci  svire  they  will  appre- 
ciate an  opinion  at  that  time,  so 
they  may  bo  guided  in  their  actions 
as  to  whether  or  not  bill  for  this 
bond  should  bo  approved,” 

In  1957  the  Legislature  made  an  appropriation  which 
included  "Insurance  and  premium  on  bonds,”  Laws  of  1957, 
page  71,  Ihe  authority  for  paying  premium  on  the  bond  of 
i.*r,  Taylor  by  the  Missouri  ^.chool  for  the  Deaf,  if  it  so 
elects,  instead  of  i*r,  Taylor  paying  the  premium  himself,  is 
found  in  the  Laws. of  Missouri,  1937,  page  190,  which  is  as 
follows  t 


"Whenever  any  officer  of  this  state 
or  of  any  department,  board,  bureau 
or  coBuilsaion  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee 
of  any  such  officer;  or  any  officer 
of  any  county  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee 
of  any  such  officer,  or  any  officer 
of  any  Incorporated  city,  town,  or 
village  in  this  state,  or  any  deputy, 
appointee,  agent  or  employee  of  any 
such  officer;  or  any  officer  of  any 
department,  bxireau  or  comiiilssion  of 
any  county,  city,  town  or  village, 
or  any  deputy,  appointee,  agent  or 
employee  of  any  such  officer;  or  any 
officer  of  any  district,  or  other 
subdivision  of  any  county,  or  any 
incorporated  city,  town  or  village, 
of  this  state,  or  any  deputy, 
appointee,  agent  or  employee  of  any 
such  officer,  shall  be  required  by 
law  of  this  btate,  or  by  charter, 
ordinance  or  resolution,  or  by  any 
order  of  any  court  In  this  btate,  to 
enter  into  any  official  bond,  or 
other  bond,  he  may  elect,  with  the 
consent  and  approval  of  the  govern- 
ing body  of  such  state,  department, 
board,  bureau,  commission,  official, 
county,  city,  town,  village,  or  other 
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political  subdivision,  to  enter 
into  a surety  bond,  or  bonds,  with 
a avirety  company  or  surety  companies, 
authorised  to  do  business  in  the 
otate  of  Missouri  and  the  cost  of 
eveiry  such  svirety  bond  shall  be  paid 
by  the  public  body  protected  thereby." 

It  becomes  the  duty  of  tlie  steward  to  furnish  bond 
under  Section  9695,  H.  o,  i^o.  1929,  eherein  it  is  provided: 

"i>efore  entering  upon  the  duties  of 
his  office,  he  shall  give  bond  for 
the  faithful  perforrcance  of  his  trust, 
in  such  form  and  with  such  seciu*ities 
as  the  board  may  approve,  such  bond 
to  be  not  less  than  Uiree  thousand 
dollars." 

It  therefore  appearing  that  all  the  procedure  is 
legal,  tne  question  arises  as  to  idiether  or  not  i^>r.  'i'aylor 
can  act  as  the  agent  for  the  bonding  company  in  securing 
his  own  bond  and  whether  the  same  is  valid.  ^he  usual  pro- 
cedure, in  order  to  avoid  the  least  taint  of  serving  two 
masters  or  the  agent  in  anywise  subjecting  himself  to  em- 
barrassment when  such  a situation  arises,  is  for  the  agent 
to  obtain  a bond  for  himself  from  some  other  agent.  However, 
Mr.  Taylor  has  not  seen  fit  to  follow  such  procedure  and  the 
matter  must  be  determined  as  a cold  proposition  of  law. 

The  question  of  a person  acting  in  a dxmil  capacity, 
or  having  an  individual  interest,  is  discussed  in  3 C.  J.  3. 
lar.  253,  page  252,  as  follows: 

"as  a principal  is  not  bound  by  the 
oontz^et  of  his  agent  beyond  the 
scope  of  his  actual  or  apparent 
authority,  it  is  a fortiori  con- 
clusion that  contracts  made  by  his 
agent  in  his  name  without  authority 
and  for  the  agent's  benefit  and  to 
Ills  inolvidual  interest  have  no 
greater  capacity  for  creating 
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liability  for  the  principal.  In 
adultlon  to  this  obvious  application 
of  the  i eneral  doctrine  of  agency, 
the  principal  Is  not  bo\ind  by  con- 
tracts j:3ade  by  his  agent  within  the 
scope  of  the  agent's  authority  but 
in  the  furtherance  of  the  agent's 
in  Ividual  interests  to  the  know- 
ledge of  the  other  party  to  the  con- 
tract, particularly  where  the  con- 
tract was  tnade  without  the  principal's 
knowledge  and  consent.  Ihe  rule 
applies  eqvially  whether  the  ntlce 
that  the  agent  Is  acting  for  his  own 
benefit  rather  than  that  of  his 
principal  appears  from  the  face  of 
the  contract  itself,  or  from  the 
natrure  of  the  transaction,  or  from 
the  constructive  notice  of  the  record 
books.” 

The  facts,  although  somewhat  dissimilar  but  un- 
questionably involving  the  principals  of  law  and  placing 
parties  in  the  same  relation,  are  decided  in  the  case  of 
Central  West  Casualty  Co,  v.  Stewart,  68  o.  W.  (2d)  566, 
as  follows: 

"The  ground  on  which  the  contract 
is  as;>ailed  is  that  it  is  contrary 
to  public  policy.  In  a general  way 
the  public  policy  of  a state  is  its 
attltiide  toward  certain  acts,  trans- 
actions, and  practices,  as  declared 
In  Its  Constitution  anu  statutes,  and 
In  its  common  law  found  in  the  opinions 
of  its  court  of  last  resort.  If  the 
Constitution  or  statutes  speak  upon 
a subject,  the  policy  of  the  state 
Is  necessarily  fixed  to  that  extent. 

Vhatever  they  authorize  or  approve  Is 
sanctioned  by  public  policy,  and  what- 
ever they  prohibit  Is  against  public 
policy.  Cathrlght  v.  nyllesby  ic  Co., 

154  Ky.  106,  157  ur.  Vi.  46.  However, 
there  are  Innumerable  siibjects  not 
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specifically  treated  In  eltlier  the 
Constitution  or  statutes,  and  as 
to  these  the  public  policy  of  the 
state  is  declared  by  the  court  of 
last  resort.  In  a more  narrow  sense 
public  policy  Is  usually  understood 
to  be  the  principles  \jnder  idilch 
freedom  of  contract  and  private 
dealing  are  restricted  by  law  for 
the  good  of  the  community.  Ballard 
Counl^  iiank's  Assignee  v.  U.  o. 
I’ldellty  ft  Guaranty  Co.,  160  Ky. 

236,  150  ;3i.  W.  1,  iuin.  Cas.  1914C, 
1208.  'fhus  certain  classes  of  con- 
tracts, thou^  not  prohibited  by  the 
Constitution  or  statutes,  are  held 
by  the  courts  to  be  against  public 
policy  on  the  ground  that  they  pro- 
mote ijifalrness  and 'In  justice,  and 
are  therefore  mischievous  In  their 
tendency,  and  detrimental  to  the 
public  good,  rursuant  to  this  prin- 
ciple it  may  be  laid  down  as  a general 
rule  that.  In  the  absence  of  express 
authority  or  subsequent  ratification 
with  full  knowledge  of  the  facts,  an 
agent  cannot  act  for  his  principal  In 
any  matter  In  which  the  private  In- 
terests of  such  agent  are  Involved. 

The  reason  for  the  rule  Is  that  the 
agent  owes  his  principal  the  utmost 
good  faith,  and  on  account  of  the 
weakneas  of  htunan  natttre  cemnot  be 
expected  to  be  faithful  to  his  princi- 
pal when  Impelled  by  selfishness  to 
look  out  for  himself.  x<"ollowlng  this 
rule  we  held  In  bank  of  Louis  vllle 
V.  Gray,  84  Ky.  665,  2 6.  W.  168,  8 
Ky.  Law  hep.  664,  that  a sale  by  an 
agent  to  himself  of  the  property  of 
the  principal  was  void  at  the  option 
of  the  principal,  and  that  one  who 
piircjiases  from  the  agent  with  notice 
of  the  facts  holds  as  trustee  for  the 
principal.  In  Jolms  v.  i'arsons,  185 
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Ky.  513,  216  3,  W,  194,  we  approved 
of  the  rule  announced  In  21  h,  C.  L« 
p.  910,  that  every  agency  la  subject 
to  the  legal  limitation  that  It  can- 
not be  ujed  for  the  benefit  of  the 
agent  himself,  or  of  any  person 
other  tlian  the  principal.  In  the  ab- 
sence of  an  agreement  tiiat  It  may  be 
so  used,  and,  as  this  Is  a matter  of 
l;.w,  and  not  of  fact,  all  persona 
must  take  notice  of  It.  In  Johnson 
V.  .*ltchell,  192  Ky,  444,  233  3.  W. 

884,  we  held  that  an  agent  employed 
to  sell  property  could  not  become  the 
purchaser  thereof  without  fully  and 
completely  acqvtaintlng  his  principal 
with  all  the  facts.  In  tt:e'  more 
recent  case  of  eatherholt  v.  r^atlonal 
Liberty  Insurance  Co,,  204  Ky.  824, 

2o5  3.  Vf.  311,  we  held  that  public 
policy  forbids  one  to  enter  Into a 
contract  with  himself  as  agent  for 
another  without  the  acquiescence  or 
ratification  of  the  principal,  and  that 
an  Insurance  policy  written  by  the 
agent  on  his  own  property  could  not 
be  enforced.  A case  more  nearly  In 
point  Is  3alene  v.  ^.ueen  City  lire 
Ins.  Co.,  59  Or.  297,  116  t,  1114, 

35  L.  h.  A,  (N.  3.)  438,  Ann.  Gas. 

1916D,  1276.  ^here  a fire  Insvirance 
agent  had  a general  autlriorlty  from 
his  c mpany  to  write  and  Issue  fire 
lnsurai:ce  policies.  There  was  no 
express  restriction  on  his  Issuing 
a policy  against  his  own  house.  He 
mortgaged  one  of  his  houses  to 
plaintiff  for  a loan  to  him  person- 
ally, and  Issued  on  belialf  of  his 
company  a fire  policy  with  loss 
clause  payable  to  plaintiff,  he  re- 
ported the  transaction  to  the  com^>any 
ann  rer.iltted  ttie  customary  precilum. 
before  the  company  could  repudiate 
the  act  of  tJtie  agent,  the  fire  occurred. 
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In  denying'  a recovery  on  the  policy, 
the  court  pointed  out  that  plaintiff 
knew  that  tiie  a^rent  was  providing;  a 
security  for  the  possible  payment 
of  his  debt  out  of  the  funds  of  the 
company,  and  therefore  dealt  with  Ixlm 
at  her  peril,  and  that,  before  she 
could  irecover.  It  was  necessary  for 
her  to  bring  home  to  the  company 
knowledge  of  the  whole  transaction 
before  any  liability  arose  on  Uie 
policy,  and  to  ftirther  show  that 
the  company  with  such  knowledge  approved 
or  ratified  the  transaction. 

'*bere  Jtewart  accepted  the  bond  know- 
ing that  It  was  executed  by  C\ilbertson 
as  principal,  and  on  behalf  of  the 
casualty  company  as  surety,  for  the 
purpose  of  securing  the  rent,  which 
Cxilbertson  agreed  to  pay.  Authority 
to  execute  *any  bond  or  undertaking* 
vras  not  sufficiently  broad  or  specific 
to  bind  the  company  on  uulbertson's 
own  debt,  llie  facts  pleaded  in  the 
answer  negative  the  theory  of  knowledge, 
acquiescence,  or  ratification, 

^tewart  accepted  the  bond  knowing  that 
the  interest  of  Culbertson  and  those 
of  the  casualty  company  were  necessarily 
antagonistic,  he  was  charged  with  notice 
of  Culbertson's  want  of  authority  to 
bind  his  principal  by  his  acts.  21  H.  C. 

L.  p.  910;  Langlois  v.  Gragnon,  123  La.  453, 
49  oo.  18,  22  L.  K.  A.  (k.  J. ) 414.  '»hlle 
the  result  is  a harsh  one,  a contrary 
holding  is  not  possible  in  view  of  the 
settled  law  of  this  state  that  such  a con- 
tract is  against  public  policy.  It 
follows  that  the  demurrer  to  the  answer 
should  have  been  overruled." 
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Vie  quote  from  the  case  extensively  realizing  that  It  Is 
a decision  from  a sister  state,  but  unquestionably  the 
same  law  should  be  applicable  to  the  facts  in  iwlssourl. 


Conclusion. 


‘ 6 are  of  tie  opinion  that  unless  -.r.  ‘laylor  has 
made  a complete  disclosure  of  tlie  situation  and  the  same 
has  been  sanctioned  and  approved  by  the  Company  and  the 
Cor.pany  so  accepts  the  same  and  acknowledges  that  a full 
olscloi^ure  of  the  facts  and  situation  has  been  made  to  It, 
tie  bond  would  not  be  legal.  l>e  think  It  Is  against  public 
policy  and  that  it  li.volves  a risk  which  the  officials 
should  not  In  good  conscience  asstuae,  and  therefore  should 
not  pay  the  i;remlum  for  the  bond. 


iiespectfully  submitted. 


OhLlV-ih  W.  NOLxia^ 

Assistant  Attorney -General 


Ari-ROVJiJ): 


J.  in  TiiVn^K 

(acting)  attorney -General 


COMPTROLIER’ OF  THE  CITY  OP  Acts  in  the  capacity  of  ,co\uity 

SAINT  LOUIS:  court  in  receiving  application  to 

enter  the  school  as  set  out  in 
Section  9697  R.S.  Mo,  1929. 


March  4,  1958 


Mr.  Truman  L,  Ingle, 

Supe  rin tendent 

Missouri  School  for  the  Deaf, 
Fulton,  Miasourt, 

Dear  Sir: 


This  will  acknowledge  your  request  dated  March  2,  1958 
for  an  official  opinion  from  this  office,  sdiioh  request  reads 
as  follows: 


"The  enclosed  letter  brings  up  a 
question  about  which  I have  some 
doubt. 

We  have  in  the  past  requested  a 
certificate  of  admission  signed 
the  Ciroi;lt  Judge  or  Judge  of 
the  Juvenile  Court  of  the  City  of 
St.  Loi'is.  The  fact  that  the  City 
of  St.  louls  is  not  in  any  county 
is  unique,  and  I am  at  a loss  as 
to  wh' t I should  do  after  having 
received  the  letter  from  Mr.  Cunning- 
ham, the  Dejmty  Comptroller. 

May  I ask  that  you  give  me  an  opin- 
ion as  to  whet  course  I should  take 
in  this  matter?  I received  in 
plenty  of  time  the  opinion  regard- 
ing the  p&jment  on  bond  for  our  new 
steward,  and  have  abided  by  it," 

The  Section  9697  R.S.  Mo.  1929  referred  to  in  the  letter 
of  the  Deputy  Ccn^trciLler  of  the  City  of  St.  Louis  to  you,  reads 
as  follows: 


"Whenever,  upon  petition  of  any 
person,  and  satisfactoz*y  evidence 
adduced  to  the  county  court  of  this 
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state  that  there  is  a blind  or  deaf 
person  residing  in  any  coimty,  and 
such  person  is  entitled  to  the  ad- 
vantages of  the  Missouri  school  for 
the  blind  or  the  Missouri  school 
for  the  deaf,  and  the  parents  or 
guardians  of  such  persons  are  un- 
able to  pay  the  expenses  of  such 
person  at  his  proper  school,  the 
county  co\irt  shall  order  him  or 
her  sent  to  the  proper  school,  at 
the  expense  of  the  county  for  his 
clothing  and  traveling  expenses." 

In  connection  with  this  section,  your  department  must  also  be 
governed  by  Section  9696  R.S.  Mo.  1929,  which  reeds  as  follows! 

"All  blind  and  deaf  persona  under 
twenty-one  (21)  years  of  age,  of 
suitable  mental  and  physical  capac- 
ity, who  are  residents  of  this  state, 
shall  be  entitled  to  adml sslon  to 
the  school  for  the  blind  and  the 
school  for  the  deaf,  respectively. 

All  admissions  and  discharges,  and 
the  length  of  the  period  of  instruct- 
ion of  each  pupil,  shall  be  determin- 
ed by  the  board  of  managers." 

As  you  notice  in  Section  9696,  supra,  the  age  is  set  out 
as  being  tinder  twenty-one  (21)  years  of  age  and  in  view  of  that 
age  I am  r<'f erring  you  to  Section  1,  page  464  of  the  Session 
Laws  of  1937,  which  is  a new  penal  section  requiring  the  com- 
pulsory education  of  deaf  children  between  the  ages  of  six  (6) 
and  seventeen  (17)  years.  In  this  section  it  specifically  sets 
out  that  thissectlon  shall  not  detract  from  the  powers  of  the 
board  of  managers  of  the  Missouri  School  for  the  Deaf  as  out- 
lined in  Section  9696  R.S.  Mo.  1929. 

Under  Section  9697  as  above  set  out,  any  person  may  make 
application  to  the  county  co\irt  of  this  state  before  the  county 
court  in  which  the  person  resides.  This  section  was  passed  in 
1921,  and  for  some  xinknown  reason  neglected  to  name  the  Comp- 
troller of  the  City  of  St.  Louis  to  which  application  may  be 
made  for  admission  to  the  Missouri  S'chool  for  the  Deaf.  In 
other  statutes  in  relation  to  the  relief  of  the  poor,  such  as 
admission  to  the  State  Sanatoz*ium  at  Mount  Vernon,  the  statutes 
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specifically  says  application  to  the  county  court  or  to  the 
Comptroller  of  the  City  of  St.  Louis.  In  oonstz*ulng  statutes 
It  has  always  been  the  nilln^  to  read  other  similar  statutes 
and  they  should  be  read  together. 

Under  the  general  law  of  counties  other  than  the  City 
of  St.  Louis,  the  county  court  la  the  governing  power  and  has 
charge  of  all  the  financial  dealings  of  the  county  and  handles 
all  of  the  business  of  the  county.  In  the  Scheme  of  Separation, 
page  1418,  Section  2 as  set  out  In  the  Revised  Code  of  St.  Louis 
1926,  Is  provided! 

"The  city  of  St.  Louis  as  described 
In  the  preceding  section  (which  Is 
now  the  City  of  St.  Louis)  and  the 
resldx^e  of  St.  Louis  county  as  said 
county  Is  now  constituted  by  law  are 
hereby  declared  to  be  distinct  and 
separate  municipalities,  and  all 
authority  heretofore  exercised  by  the 
county  court  of  St.  Louis  covinty  or 
any  officer  of  said  ooxonty  Is  hereby 
forever  abrogated  and  annulled  except 
for  the  purposes  and  In  cases  as  here- 
inafter provided." 

In  the  schedxile  of  the  charter  of  the  City  of  St.  Louis,  Section 
7 provided! 


"It  shall  be  the  duty  of  all  boards, 
commissions,  and  officers  whose  powers 
or  duties  are  vested  In  others  by  this 
charter  to  tuxn  over  all  books,  records, 
property,  and  funds  to  such  others,  and 
If  any  bMrd,  oonxLnl  slon,  or  office  be 
abolished  without  the  duties  ther'^of 
being  vested  In  others  the  Incumbents 
thereof  shall  turn  over  all  books,  records, 
property,  and  funds  to  the  comptroller." 

Under  this  section  of  the  charter  of  the  City  of  St.  Louis  which 
has  been  adopted,  the  comptroller  assumed  the  duties  of  the  county 
court  of  the  former  St.  Lwls  county  and  as  such  Is  acting  under 
the  charter  the  same  as  the  coxmty  ooxirt. 

Under  the  charter  of  St.  Louis,  Article  XV,  Section  2,  It 
provided: 
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"«  « -if  « The  comp  trailer  aliall  be  the 
head  of  the  department  of  finance  and 
exercise  a general  supervision  over 
its  divisions,  over  all  the  fiscal 
affairs  of  the  city  end  over  all  its 
property,  assets,  and  claims,  and  the 
disposition  thereof,"  ******** 

Under  this  section,  the  comptroller  assumed  the  same  position  as 
the  governing  body  as  to  finances  that  the  county  court  held  with 
the  county  and  now  holds  with  counties  that  have  not  been  divided 
under  a ol:iarter. 

In  granting  the  charter  to  the  City  of  St,  Louis,  the  city 
was  empowered  in  the  charter  by  Article  I,  Section  1,  paragraphs 
31  and  32  to  pass  the  necessary  ordinances  to  care  for  the  poor, 
Paragrai^s  31  and  32  reads  as  follows i 

"(31)  To  provide  for  the  support,  main- 
tenance, and  care  of  d ildren  and  sick, 
aged,  or  insane  poor  persons  and  paupers." 

"(32)  To  provide  and  maintain  charitable, 
educational,  recreative,  curative,  correct- 
ive, detentive,  or  penal  institutions,  de- 
partments, functions,  facilities,  instru- 
mentalities, conveniences,  and  services.” 

In  the  case  of  Jennings  v.  The  City  of  St.  Lotiis,  56  3.W. 

(2d)  979,  the  court,  in  paragraph  5 of  its  opinion,  saidt 

"As  a municipal  purpose,  poor  relief  is 
racognized  by  our  Legislatuie  in  the 
creation  of  social  welfaTW  boards  and 
in  express  grants  of  authority  to  all 
of  our  cities  to  care  for  the  poor.  In 
paragra{Jis  31  and  32  of  az*ticle  I,  sec- 
tion 1 of  its  Ouirtcr,  this  power  is  ex- 
pressly oonfez*red  upon  the  city  of  St. 

Louis.  Poor  relief  being  a municipal 
purpose,  under  section  11,  article  10, 
of  the  Constitution  of  Missouri,  the  city 
of  St.  Louis  has  the  power  to  levy  taxes 
so  that  its  poor  may  be  fed,  clothed, 
and  sheltered." 
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This  ease  was  a ease  wherein  a taxpayer  sought  to  restrain 
the  comptroller  and  other  officers  from  Issuing  bonds  for 
relief  purposes*  The  same  opinion  was  rendered  by  the  same 
court  and  case  of  State  ex  i*el*  Ollpln  v.  Smith, 

96  S.W.  (2d)  40,  paragraph  2* 

In  the  case  of  State  ex  rel*  Conway  v*  Nolte,  City 
Comptroller  of  St*  Louis,  218  S*W*  862,  a mandamus  suit  was 
brought  by  the  plaintiff  to  compel  the  city  comptroller  to 
Investigate  and  send  the  plaintiff  to  the  Missouri  State 
Sanatorium  at  Mount  Vernon,  Missouri*  The  court  granted  the 
writ  and  said  In  Its  opinion  In  paragraph  It 

"In  support  of  Its  first  contention, 
respondent  argues  that  since  he,  as 
comptroller.  Is  charged  with  the 
responsibility  of  'conserving  the 
financial  lntez*ests  of  the  city,  and 
Is  especially  charged  with  the  duty 
of  preventing  the  expenditure  of  any 
public  money  except  as  authorised  by 
law  or  ordinance,'  he  'is  entitled 
to  a reasonable  opportvmlty  to  make 
an  Investigation  before  certifying 
to  a condition  which  will  result  In  a 
substantial  outlay  of  public  money*' 

The  language  of  the  section  Is  per- 
emptory* It  names  the  comptroller  of 
the  city  of  St.  Louis  and  In  terms  pro- 
vides that  he  'shall  at  once  certify 
the  said  name  of  said  applicant  to  the 
superintendent  of  said  sanitarium  for 
admission  and  treatnent  of  such  persons' 
iriienever  a proper  verified  application 
la  made  to  him*  The  sufficiency  of  the 
application  Is  not  questioned*  It  was 
the  comptroller's  duty  to  certify  relat- 
or's name  'at  once**"  *♦**♦*♦** 

In  view  of  the  charter  of  St*  Louis  which  empowers  the 
comptroller  to  control  all.  of  the  financial  duties  of  the  city 
and  since  under  the  two  decisions  set  out  above.  It  Is  an  act 
held  constitutional,  the  comptroller  should  be  the  one  to 
approve  applications  to  the  school  for  the  deaf  and  not  the 
Juvenile  court  or  circuit  court,  which  has  no  control  over  the 
finances  or  fimds  of  the  City  of  St*  Louis* 


Mr.  Truman  L.  Inele 


-6- 


March  4,  1938 


In  view  of  these  authorities^  It  Is  the  opinion  of  this 
office  that  the  proper  course  for  the  Missouri  School  for  the 
Deaf  to  take  in  this  matter  would  be  to  notify  the  comptroller 
of  the  City  of  St.  Loula  that  you  regaM  hla  poaltlon  as  the 
same  as  that  held  by  the  co\mty  court  of  the  county  as  set  out 
In  Section  9697  R.S.  Mo.  1929. 

It  Is  furtlier  the  opinion  of  this  office  that  It  would 
be  advisable  for  you  to  notify  the  clerk  of  the  circuit  court 
of  the  City  of  St.  Louis  regarding  this  opinion  furnished  by 
this  office. 

Respectfully  submitted. 


vr.  J.  BUHiu: 

Assistant  Attorney  General 

APPROVED: 


J.  K.  tAtLOk 

(Acting)  Attorney  General 
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TAXATIONS  * Incorporated  villages  can  levy  and  * 
POLL  TAXES:  collect  a poll  tax. 


TAXATION;  Incorporated  villages  may,  by  ordinance, 
MUNICIPALITIES:  levy  and  collect  automobile  license  tax, 
AUTOMOBILE  TAXES: 
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Filed 

Mr.  Frank  J.  If frig 

AjU- 

St.  Charles  County 

St,  Peters,  Missouri 

/ / 

Dear  Mr,  If frig: 

Vfe  received  your  letter  of  July  14th  containing  requesta 
for  two  opinions.  Your  first  request  reads  as  follows: 

"The  town  Board  of  St,  Peters  an  Incorpor- 
ated village  would  like  to  know  If  they  can 
continue  to  levle  and  collect  poll  tax.  In 
repeating  the  various  sections  by  which  the 
county  courts  levied  a poll  tax  I find  that 
the  section  giving  authority  to  towns  and 
villages  were  not  repealed,  though  this  may 
be  covered  In  some  other  act," 

The  legislature  In  1937  passed  the  following  bill  which 
Is  found  In  the  Laws  of  Missouri  1937,  page  440: 

"That  Sections  7B79,  7880,  7881,  7882,  7883, 

7884,  7886,  7886,  7887  and  7888  of  Article 
Three  (3),  Chapter  Forty- two  (42)  of  the  Re- 
vised Statutes  of  the  State  of  Missouri  for 
the  year  1929  and  Sections  8157.  8158,  8159 
and  8160  of  Article  Fifteen  (15),  Chapter 
Forty-two  (42)  of  the  Revised  Statutes  of 
the  State  of  Mlssooirl  for  the  year  1929,  be 
and  the  same  are  hereby  repealed," 

Sections  8157  to  8160  Inclusive  related  to  the  levying 
and  collection  of  poll  taxes  In  counties  under  township  or- 
ganization, Sections  7879  to  7888  Inclusive  related  to  the 
levying  and  collection  of  poll  taxes  In  counties  without 
township  organization.  Persons  residing  In  Incorporated 
cities  were  specifically  exempted  from  the  provisions  of 
the  above  appei  led  acts , 

Cities  of  all  classes,  namely,  classes  1,  2,  3 and  4 
and  Incorporate'.'  towns  and  villages  are  specifically  authoriz- 
ed by  special  statutes  to  levy  such  taxes.  You  state  that 
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St.  /‘aters  Is  an  incorporated  village.  Article  9,  Chapter 
36,  u,  S.  Mo.  1929  deals  specifically  with  towns  emd 
villages.  Section  7110  contained  in  said  Article  9,  Chap- 
ter 56  reads  as  follows i 


"The  board  of  trustees  shall  also,  from 
time  to  time,  provide,  by  ordinance, 
for  the  levy  and  collection  of  all  other 
taxes  and  licenses,  including  poll  taxes, 
wharfage  and  other  dues,  and  to  fix  the 
penalties  for  neglect  or  refusal  to  pay 
same,  which  now  or  hereafter  may  be 
authorised  by  law  or  ordinance.  All 
able-bodied  male  persona,  between  the 
age  of  twenty-one  and  fifty  years,  who 
may  have  resided  within  the  corporate 
limits  of  such  village  thirty  days  next 
preceding  the  levy  of  any  poll  tax  for 
any  given  year,  shall  be  liable  to  work 
on  the  streets  and  alleys  of  such 
village  not  to  exceed  three  days,  or  to 
pay  such  sum  in  lieu  thereof  as  may  be 
provided  by  ordinance,  not  in  any  case, 
however,  to  exceed  the  sum  of  three 
dollars;  and  upon  failure  to  pay  such 
poll  tax,  either  in  cash  or  by  labor, 
when  notified  so  to  do,  according  to 
law  and  the  ordinance  of  such  village, 
it  shall  be  the  duty  of  the  town  mar- 
shal, when  ordered  so  tfo  do  by  the  board 
of  tnostees  of  sixch  village,  to  bring 
suit  before  some  Jixatlce  of  the  peace, 
if  there  be  any  in  such  village,  and  if 
not,  then  before  some  Jiistlce  of  the 
peace  nearest  such  village,  and  proceed- 
ings shall  be  had  thereon  the  same  as 
in  other  civil  cases;  and  no  propez*ty 
shall  be  exempt  from  seizvu’e  and  sale 
upon  any  exe^  ution  issued  upon  any 
Judgment  rendered  for  siich  poll  tax." 

The  above  Section  7110  was  not  repealed  either  directly 
or  by  implication,  by  the  1937  act  of  the  legislature.  Tlrie 
1937  Act  repealed  only  those  statutes  providing  for  the  levy- 
ing and  collection  of  poll  taxes  by  counties  both  with  and 
without  township  organization  in  this  state.  It  did  not  re- 
peal the  laws  permitting  cities  of  all  classes  and  villages 
from  levying  and  collecting  such  a tax. 
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CONCLUSIOI 


It  la  our  ooncltialon,  therefore,  that  incorporated 
vlllagea  can  levy  and  collect  a poll  tax« 


II. 


The  second  question  you  ask,  reads  as  follows i 

"Also  can  an  Incorporated  village  levy 
a license  tax  on  autonoblles  and  trucks?" 

Section  7769  R.  &•  Fo.  1929  defines  the  term  "Munici- 
pality" as  follows t 

"Municipality.  Includes  cities,  towns 
and  villages,  whether  Incorporated  or 
not." 

Section  7780  R.  S,  Mo.  1929,  as  reenacted  by  the  legls- 
latiire  In  the  year  1956,  Laws  of  Missouri  1936,  page  296, 
provides,  in  part,  thati 

"Municipalities  may,  by  ordinance,  levy 
and  collect  license  taxes  from  the  owners 
of  and  dealers  In  motor  vehicles  and 
trailers,  residing  In  such  municipalities. 


COKCLPSIOK 


It  follows,  therefoi^e,  that  since  the  term  "Municipality" 
Includes  "cities,  towns  and  vlllagea,  whether  Incorporated  or 
not",  and  since  the  legislature  has  given  the  direct  right  to 
municipalities  to  levy  and  collect  license  taxes  from  the 
owners  of  and  dealers  in  motor  vehicles  and  trailers,  residing 
In  such  murtslpalltles,  that  incorporated  villages  can,  by 
ordinance,  levy  and  collect  such  taxes. 

Respectfully  submitted 

APPROVED I 


: J.  F.  ALLEBACH 

J.  W.  BUFFIRGTOR  Assistant  Attorney  General 

(Acting)  Attorney-General 
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ELEEMOSYNARY  BOARD? 

INSPECTION  OF  CITY  HOSPITALS: 
RESPONSIBILITY  OP  ELEEMOSYNARY 
FOR  PATIKNTS  IN  ST.  LOUIS 
CITY  HOSPITAL: 


Board  of  Managers  of 
Eleemosynary  Institutions, 
or  the  President  of  the 
Board,  may  Inspect  St. 
Louis  City  Sanitari\im 
when  it  deems  advisable  for  ver3.fyj.ng  claim 
of  such  institutions  for  state  aid.  The 
Board  has  no  legal  responsibility  either 
for  the  conduct  of  patients  in  such  institu- 
tion or  for  inspection  and  investigation 
of  the  sanitarium  as  a subsidiary 
January" '21,  iy;58 


Honorable  W.  Ed  Jameson 

President 

Board  of  Managers 

State  Eleemosynary  Institutions 

Jefferson  City,  Missouri 


Dear  Sir: 


This  office  acknowledges  yovir  request  dated 
January  15,  1938,  for  an  official  opinion,  which  is  as 
follows  t 

"I  inclose  you  herewith  a resolu- 
tion or  suggestion  made  at  the 
last  meeting  of  the  Eleemosynary 
Board  with  reference  to  a ap- 
propriation of  i 600.00,  shown  by 
Sec.  71-B,  page  140,  Laws  of  Mo. 

1937,  on  the  basis  of  $6.00  per 
month.  Mould  also  like  to  make 
reference  to  page  221,  Laws  of 
Mo.  1931,  Sec.  1,  2 and  3. 

•'will  you  kindly  have  joxxr  office 
furnish  mo  with  an  opinion  with 
reference  to  Sec.  2,  where  It 
reads:  *The  State  Eleemosynary 
board  shall  have  authority  to 
examine,  by  proper  medical  authori- 
ty,any  or  all  such  institutions 
for  the  insane.*  Mhat  I would  like 
to  know  is  if  this  is  optional 
upon  the  part  of  the  Eleemosynary 
board  or  is  it  mandatory? 

"Also,  referring  to  Sec.  71-B, 
page  140,  Laws  of  Mo.  1937  which 
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reads , ' ProTided  that  the  State 
Auditor  shall  not  audit  and  the 
State  Treasurer  shall  not  pay  any 
claims  out  of  this  appropriation 
unless  such  claim  has  been  ap- 
proved by  the  Board  of  Managers 
of  the  State  Sleesioaynary  Institu- 
tions.' Will  you  also  advise  me 
whether  it  is  mandatory  or  option- 
al whether  I shall  personally 
visit  this  institution  at  least 
once  each  quarter,  as  I have  to 
do  with  reference  to  the  Jasper 
County  Hospital  in  Webb  City? 

"If  I have  not  made  myself  clear 
or  intelligible  in  conveying  to 
you  what  1 want,  please  remember 
I am  not  a lawyer  and,  therefore, 
would  be  glad  to  discuss  it  with 
you  personally  if  this  inquiry 
does  not  give  you  sufficient  data 
upon  which  to  furnish  me  with 
this  opinion.  * 


"The  St.  Louis  City  Sanitarium's 
operative  accounts  are  approved 
by  the  State  Eleemosynary  Board 
for  the  1937-1938  biennium  is 
^600,CX)0.  It  was  suggested  by 
Mr.  Griffin  that  the  Chairman 
ask  for  an  opinion  from  the 
Attorney  General  as  to  whether 
the  Eleeowsynary  Board  has  any 
legal  responsibility  for  the 
conduct  of  patients  in  this  in- 
stitution, and  also  as  to  the 
inspection  and  investigation  of 
this  institution  as  a subsidiary. * 
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The  St«  Louis  City  Sanitarium  is  one  of  the 
institutions  belonging  to  and  operated  by  said  city 
by  authority  of  ftubaeetion  (b)  of  Section  14  of 
Article  XIII  of  the  charter  of  the  city  of  St •Louis, 
iilssouri,  which  is  as  follows  i 

( "There  shall  be  a 'division  of 
hospitals  which  shall  include 
and  have  under  the  charge  and 
supervision  the  operation 
and  maintenance  of  all  hospi- 
tals, infirmaries,  medical 
laboratories,  dispensorles  and 
other  charitable  institutions 
in  the  city.  The  head  of  such 
division  shall  be  known  as 
the  hospital  commissioner." 


The  Legislature,  in  1931,  passed  an  act  pro- 
viding for  partial  state  support  for  inmates  of 
hospitals  maintained  by  cities  or  counties,  which 
act  is  as  follows  (Section  1,  page  221,  Laws  of 
Missouri  1931 )t 

"Any  county  or  city  in  this 
state  which  shall  maintain 
from  public  fxinds  a hospital 
for  the  care,  detention  or 
treatment  of  the  insane, which 
hospital  is  properly  equipped 
as  to  facilities,  staff  and 
personnel,  shall  be  entitled 
to  48.00  per  month  per  patient, 
upon  proper  report  filed  and 
sworn  to  by  superintendent  or 
surgeon  in  chief  of  such 
hospital  for  the  insane,  when 
such  proper  report  is  filed 
with  the  eleemosynary  board. 

Such  rep}orta  shall  be  filed 
quarterly  and  shall  show  name. 
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address  and  other  necessary  data 
so  as  to  properly  identify  and 
authenticate  the  patients  of 
such  Insane  Institution*” 


Section  2 of  said  Act  Is  as  follows! 

"The  state  eleemosynary  boai^l 
of  Missouri  shall  hawe  authori- 
ty to  examine  by  proper  medical 
authorities  any  and  all  such 
institutions  for  the  Insane, 
so  as  to  determine  If  said 
hospital  Is  efficiently  equipped 
and  if  said  list  as  filed  by 
the  superintendent  Is  correct 
and  authentic  and  shall  hawe 
power  to  make  su^.estlons  where 
they  find  conditions  which 
need  correction  or  lai»*ova]iient*” 


Section  5 of  said  Act  Is  as  follows! 

”Upon  receipt  of  sworn  statement 
of  the  superintendent  or  surgeon 
«!hlef  of  such  hospitals  for  the 
Insane,  state  treasurer  shall 
pqy  over  to  the  county  treasxirer 
or  city  treasurer  or  any  co\mty 
or  city  containing  such  hospital 
for  the  Insane,  the  sum  of  $6*00 
per  month  per  patient  out  of  the 
general  revenue  funds  of  the 
state  or  any  other  funds  which 
may  oe  provided  of  set  aside 
for  this  ptirpose* 


Section  267,  page  1051,  Volume  46,  of  Corpus 
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Juris,  states  the  rule  as  to  public  officers  as  follows i 

"The  powers  and  authority  of 
public  officers  are  fixed  and 
determined  by  the  law.  * * *" 


When  the  Legislature  made  the  appropriation 
In  1937  for  the  biennium  period  for  partial  support 
by  the  State  of  cotmtles  or  cities  maintaining  approved 
hospitals  for  Insane,  It  placed  the  following  proviso 
In  Section  71-6,  page  140,  Laws  of  Ulssourl  1937,  of 
the  Appropriation  Actt 

"Provided  that  the  State  Auditor 
shall  not  audit,  and  the  State 
Treasurer  shall  not  pay  any 
claim  out  of  this  appropriation 
unless  such  claim  has  first 
been  approved  by  the  President 
of  the  Hoard  of  Managers  of  State 
Hloemosynary  Institutions." 


But  Section  2 of  the  Act  of  1931  cited  above, 
for  the  purpose  of  determining  that  the  hospital  claim- 
ing state  funds  for  partial  support  is  efficiently 
equipped  and  If  the  list  of  Insane  persons  In  such 
hospitals  Is  correct  and  authentic^  gave  the  eleemosy- 
nary board  authority  to  make  examination  of  such 
hospitals  as  the  Appropriation  Act  required  the 
apptroval  of  the  President  of  the  Board  of  Managers 
of  the  Eleemosynary  Institutions  on  all  claims  of 
such  hospitals  for  State  aid  before  being  audited 
and  paid,  and  It  would  be  necessary  for  the  President 
of  the  Hoard  of  Managers  or  some  member  thereof  to 
make  an  Inspection  of  such  hospital  for  determining 
the  correctness  of  the  report  unless  the  President 
of  the  Hoard  of  Managers  was  willing  to  take  the 
report  as  correct  without  an  Inspection* 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department 


Honorable  W.  £d  Jaaeaon 


-6 


January  21  •1956 


that  unleaa  the  President  of  the  Jboard  of  Managers 
of  the  Sleemosynary  Institutions  is  willing  to  accept 
as  correct  the  claims  of  the  St.  Louis  City  Sanitarium* 
or  any  other  hospital  maintained  by  cities  or  counties 
in  the  State*  it  is  mandatory  upon  him  or  some  member 
of  the  i3oard  of  Manager s of  Sleemosynary  Institutions 
to  make  an  examination  of  such  institutions  to  deter- 
mine whether  they  are  efficiently  equipped  and  if  the 
list  of  insane  persons  filed  by  such  hospital  is 
correct  and  authentic*  and  to  determine  that  the  hospi- 
tal is  complying  with  the  suggestions  the  Board  may 
make  for  correction  or  improvement  of  the  conditions 
of  such  hospital* 


II 


On  the  question  of  whether  the  Board  of  Managers 
of  Sleemosynary  Institutions  has  any  legal  responsibility 
for  the  conduct  of  the  patients  in  the  St*  Louis  City 
SanitarixuB  and  also  as  to  the  inspection  and  investiga- 
tion of  that  institution  as  a subsidiary*  we  find  that 
Section  226*  page  145*  69  Corpus  J^iris*  provides  as 
follows! 


"In  accordance  with  general  rules* 
state  officers  acting  in  good 
faith  and  within  the  scope  of  their 
authority  are  not  liablo  individual- 
ly for  the  official  acts  of  omissions* 
as  in  connection  with  performance  of 
discretionary  or  ministerial  duties; 
but  state  officers  may  be  held 
personally  liable  for  their  un- 
authorised acta*  as  for  sdsfeasance 
or  positive  wrong  to  third  persons 
in  the  discharge  of  thAir  official 
functions*  or  for  culpable  negligence*" 
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Rayiewin^  the  act  authorizing  auch  hospitals 
as  the  St.  Louis  city  Sanitarliim  to  reeelye  aid  from 
the  State  for  their  support.  It  appears  that  the  only 
jurisdiction  the  board  of  Managers  of  the  Sleemosy- 
nary  Institutions  exercises  over  such  Izxatltutlona 
as  the  St.  Louis  City  Sanitarium  Is  that  which  It 
acquires  for  the  purpose  of  determining  whether  such 
hospitals  are  qualified  to  participate  In  the  State 
funds  for  their  support.  This  act  does  not  give  the 
eleemosynary  board  any  authority  or  jurisdiction 
over  the  Insane  patients  except  to  determine  that 
on  account  of  their  mental  condition  they  may  be 
held  In  the  Institution,  for  each  of  whom  the  State 
pays  eight  dollars  per  month  for  their  support. 

Section  2 of  the  act  does  give  the  eleemosy* 
n^y  board  power  to  make  suggestions  where  they  fl^ 
conditions  which  need  correction  or  Improvement, 
but  merely  making  a suggestion  for  the  correction 
or  Improvement  of  the  conditions  would  not  Impose 
a personal  responsibility  on  the  board  for  such 
condition  even  though  the  suggestions  of  the  board 
were  not  carried  out. 

The  City  of  St.  L uis,  oy  authority  of  its 
charter,  maintains  and  operates  the  City  Sanitarium 
and  whatever  liability  there  may  oe  for  the  conduct 
of  the  patients  and  the  way  the  Institution  is 
maintained  Is  upon  the  City  of  St.  Louis. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  tills  de- 
partment that  the  Board  of  Managers  of  the  Eleemosy- 
nary Institutions  has  no  legal  personal  responsi- 
bility either  for  the  conduct  of  the  patients  In 
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the  St.  Louis  City  Sanitarium  or  for  the  maintenance 
of  that  institution* 


Respectfully  submitted 

TYRE  dllRTOI 

Assistant  Attorney  General 


APPROVED 


ROY  McKITTRICK 
Attorney  General 
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INdANE  PERSONS:  Shoiilci'-bB -committed  by  county  covirt.  if 

' paupers;  jy  guardian  or  relatives  If 

pay  patient; -and  eleven  other  questionsT 


January  27,  1938 


Honorable  IM.  Ed  Jameaon 
President,  board  of  Maxxagers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  slrt 


This  Department  acknowledges  receipt  of  your 
letter  of  Januaz*y  19,  relative  to  a number  of  ques- 
tions concerning  civil  liability  of  superintendents 
of  the  hospitals  of  eleemosynary  Institutions  and 
particularly  the  hospitals  for  the  Insane. 

In  oznler  to  avoid  repetition  and  duplicity 
we  shall  attempt  to  separate  your  questions  and 
answer  them  Individually. 


I 

The  first  question  Is  as  follows} 

"First,  there  has  always  been  some 
contention  on  how  patients  should 
be  ccmimitted  to  the  hospital  where 
they  are  public  patients,  whether 
they  should  be  committed  by  county 
courts  or  probate  courts." 


Section  446,  Revised  Statutes  Missouri  1929, 
relates  to  the  procedure  to  be  followed  In  the  pro- 
bate court  with  respect  to  Insane  persona.  ' Said  sec- 
tion reads  as  follows} 


"If  Information  in  writing, 
verified  by  the  Informant  on 
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his  best  Information  and  belief, 
be  given  to  the  probate  court  that 
any  person  In  Its  county  is  an 
Idiot,  J.unatlc  or  person  of  tinsound 
mind,  and  Incapable  of  managing  his 
affairs,  and  praying  that  an  inquiry 
thereinto  be  had,  the  court.  If  satis- 
fied there  Is  good  cause  for  the 
exercise  of  Its  jurisdiction,  shall 
cause  the  facts  to  be  Inquired  Into 
by  a party  whose  sanity  Is  being 
Inquired  Into  call  for  or  demand  a 
jviry,  then  the  facts  may  be  Inquired 
Into  by  the  coxirt  slttlzxg  as  a Jury." 


Originally,  the  above  section  contained  the 
provision  as  follows: 

"Provided  that  the  probate  court 
shall  not  have  jurisdiction  to 
Inquire  Into  the  sanity  of  any 
person  who  Is  the  owner  of  no 
property." 


But  the  Legislature,  In  1913,  In  Laws  of  Mis sour 1,1913, 
page  94,  amended  the  section  by  striking  that  sentence 
and  Inserting  In  lieu  thereof  the  words  contained  In 
the  statute  quoted,  after  the  proviso. 

Section  8636,  Laws  of  Missouri  1935,  page  388, 
relates  to  the  power  of  the  county  court  to  send  poor 
patients  to  the  various  eleemosynary  hospitals: 

"The  several  county  courts  shall 
have  power  to  send  to  a state 
hospital  such  of  their  Insane 
poor  as  may  be  entitled  to  ad- 
mission thereto.  ****«• 


Section  8664,  Revised  Statutes  Missouri  1929, 
defines  the  terms  "Insane  poor"  or  "Indigent  Insane.” 
The  pertinent  part  Is  as  follows! 
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"*  * * • Insane  poor  * or  ' indigent 
Insane,*  when  applied  to  a person 
without  a faMly,  shall  mean  one 
whose  property  of  all  kinds  does 
not  exceed,  after  payment  of  his 
debts  and  liabilities,  that  which 
Is  exempted  by  the  laws  of  this 
state  from  attachment  and  execu- 
tion when  owned  by  any  person 
other  than  the  head  of  a family; 
and  the  same  words,  when  applied 
to  a person  having  a family,  shall 
mean  one  whose  property  of  all 
kinds  does  not  exceed,  after  pay- 
ment of  hla  debts  and  liabilities, 
that  which  Is  exempted  by  the  laws 
of  this  state  from  attachment  and 
execution  when  owned  by  the  head 
of  a family t Provided,  that  when 
the  said  words  are  applied  to  a 
Biarrled  woman,  her  separate  estate. 

If  any,  and  that  of  her  husband 
shall  be  estimated  as  aforesaid, 
and  the  total  asiount  of  both 
estates  shall  determine  the  ques- 
tion aforesaid,  whether  she  be  a 
'poor*  person  or  not,  within  the 
meaning  of  this  chapter*  A person 
with  a family  Is  one  who  has  a 
wife  and  child,  or  either;  county 
patients  are  those  supported  in 
a state  hospital  at  the  expense 
of  the  counties  sending  them;  pay 
or  private  patients  are  those 
supported  In  the  hospital  by  their 
family  or  friends,  or  from  the 
proceeds  of  their  own  property  * * ." 


tte  assume  that  "public  patients"  are  those 
patients  which  are  supported  In  the  various  hospitals 
by  public  funds,  county  and  state*  The  question  as 
to  whether  or  not  sols  Jurisdiction  to  Investigate 
sanity  of  cltisens  of  Missouri  Is  vested  In  the  probate 
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coxirt,  la  diacusaed  In  the  caae  of  Painter  Painter, 
206  Mo.  1.  c.  521 1 

I 

"Appellant  relies  principally 
upon  the  argument  that  the  case 
of  Redmond  ▼.  Railroad,  225  Mo. 

721,  126  S.  W.  159,  holds  that 
the  excluslTe  and  sole  Jurisdic- 
tion to  Investigate  the  sanity 
of  citizens  of  Missouri  la  vested 
In  the  probate  cotirta  under  the 
Constitution.  However,  on  reading 
that  case  we  conclude  that  on  this 
question  the  Supreme  Court  merely 
held  that  the  legislature  could 
not  deprive  the  probate  courts  of 
Missouri  of  the  Jurisdiction  to 
try  Insanity  cases.  This  case, 
or  no  cases  cited  by  appellant 
go  to  the  extent  of  holding  that 
exclusive  Jurisdiction  If  this 
particular  Is  given  by  the  Constitu- 
tion to  the  probate  courts. 

"On  turning  to  the  Constitution  again, 
to  ascertain  the  authority  given  the 
county  courts  under  Section  1411,  as 
amended,  to  Section  1425,  Revised 
Statutes  of  1909,  we  find  that  the 
Constitution  In  Article  6,  Section  56, 
has  vested  covmty  courts  with  the 
Jurisdiction  to  transact  all  county 
*and  such  other  business  as  may  be 
prescribed  by  law.' 

"It  Is  held  that  Implied  limitation 
to  the  legislative  powers  to  enact 
statutes  must  be  so  clear  and  un- 
mistakable as  to  make  possible  no 
other  reasonable  construction  of  the 
language  used  than  that  the  power  to 
enact  the  statute  does  not  exist. 
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(See  State  ex  rel*  v*  Surton, 

26S  Mo.  1.  c.  717,  182  S.  W.  746; 
State  ex  rel.  v.  Locker,  266  Mo.  1. 
c.  393,  181  S.  W.  1001;  State  ex 
rel.  V.  Tlncher,  258  Mo.  1,  166 
S.  1.  1028.) 

"Utie  therefore  hold  that  the  Constitu- 
tion did  not  confer  exclusive  Juris- 
diction to  try  Insanity  cases  In 
the  probate  courts  of  Missouri,  and 
that  the  Legislature  has  conferred 
such  Jurisdiction  In  certain  cases 
on  county  courts  under  Section  36, 
Article  6 of  the  Constitution. 

It  will  be  observed  on  reading  the 
act  conferring  this  Jurisdiction 
upon  county  courts  that  they  are, 
in  the  main,  making  an  Investiga- 
tion as  to  whether  certain  people 
are  entitled  to  be  sent  to  the 
State  hospital  at  public  expense.” 


The  decision  of  Kx  parte  Zorn,  241  Mo.  1.  c. 
270,  indicates  very  strongly  that  the  county  court  has 
exclusive  Jurisdiction  of  Insane  persons  who  have  no 
property: 


"Ae  have  no  hesitation  In  hold- 
ing that  Jackson  coiinty  was  the 
proper  place  to  conduct  the  in- 
quiry Into  the  alleged  Insani- 
ty of  petitioner,  because  that 
couaty  was  the  place  of  his 
residence.  One  of  the  objects 
of  article  19,  chapter  2,  Revised 
Statutes  1909,  Is  to  protect 
and  preserve  the  property  of 
persons  of  unsound  mind.  This 
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la  eyidenced  by  the  fact  that 
the  proceeding  cannot  be  insti- 
tuted in  the  probate  court  if 
the  insane  person  has  no  prop- 
erty* It  is  apparent  that  the 
Legislature  intended  that  the 
guardians  of  insane  persona 
should  be  appointed  and  their 
estates  administered  in  the 
County  of  their  residence  where 
their  property  is  located,  and 
where  their  friends  and  ac- 
quaintances are  likely  to  ireside* 
(State  ex  rel*  v.  Wurdeman,  129 
Mo*  App*  263*)  It  is  true  that 
article  19,  chapter  2,  Revised 
Statutes  1909,  does  not  ex- 
pressly authorize  probate  courts 
to  send  their  notices  or  writs 
to  other  counties  to  be  served 
upon  parties  sought  to  be  de- 
clared insane*  Probate  courts 
are  pcurt  of  the  Judicial  system 
of  our  State,  being  created  by 
the  Constitution,  and  empowered 
by  that  docuaient  to  pass  upon 
the  sanity  of  individuals; 
therefore,  the  instrumentali- 
ties for  invoking  their  Juris- 
diction in  that  class  of 
cases  may  be  prescribed  by 
general  law*” 


Section  448,  quoted  supra,  relates  to  the  pro- 
oedvire  for  declaring  persons  insane  and  incapable  of 
managing  their  own  affairs  when  said  person  has  prop- 
erty or  an  estate*  If,  after  a legal  hearing,  the 
person  is  declared  to  be  of  xmsoxmd  mind  and  incapable 
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of  inanagln£  his  or  her  own  affairs , then  a guardian 
may  be  appointed  of  the  person  and  the  property  of 
such  Insane  person,  as  provided  In  Section  452,  Re- 
vised Statutes  Missouri  1929*  The  probate  court  may 
Immediately  commit  the  patient  to  the  Insane  asylum 
or  the  patient  may  remain  under  the  care  of  the 
guardian  and  If  necessary  may  be  comBd.tted  accord- 
ing to  the  provisions  of  Section  498.  If  the  person 
has  no  property  or  Is  declared  to  be  a person  who 
Is  defined  by  Section  8664  as  Insane  poor  or  Indi- 
gent Insane,  then  the  procedure  la  to  be  followed 
as  contained  In  Sections  8656  to  8651,  Inclusive, 
as  amended  by  the  Lavs  of  1957,  page  509. 


We  are,  therefore,  of  the  opinion  that  the 
probate  court  has  exclusive  jurisdiction  of  insane 
persons  who  have  property  or  an  estate,  but  If  the 
estate  of  the  insane  person  becosMs  exhausted 
after  the  patient  la  Incarcerated  In  the  asylum 
the  patient  may  become  a county  patient  and  sub- 
ject to  the  supervision  of  the  county,  according 
to  the  provisions  of  Section  8655,  Revised  Stat- 
utes Missouri  1929;  that  the  county  court  has 
exclusive  Jurisdiction  In  committing  patients 
who  have  no  property  or  estate,  or.  In  other  words, 
public  patients* 
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II 


The  second  quest ioh  is  as  follows i 

‘'Second,  aliould  we  at  any  institu- 
tion, at  any  time,  take  a public 
patient  from  a peace  officer  with- 
out a commitment?" 


Under  the  provisions  of  Section  8649,  Revised 
Statutes  Missouri  1929,  it  is  the  duty  of  the  clerk 
of  the  ooxuity  co\irt  to  transmit  to  the  superintendmnt 
of  the  state  hospital  a copy  of  the  order  of  the  county 
court  with  application  for  the  admission  of  a person 
to  the  hospltd  • The  form  of  warrant  la  also  contained 
in  this  section;  likewise,  the  form  of  endorsement 
by  the  superintendent  to  be  placed  on  the  warrant  when 
the  patient  is  received* 

Section  8650,  Revised  Statutes  Missouri  1929, 
is  as  follows  t 

"The  relatives  of  the  Insane  per- 
son shall  have  the  right,  if  they 
choose,  to  convey  him  to  the  hospi- 
tal. In  such  case,  the  warrant  shall 
be  directed  to  one  of  them;  and  the 
person  to  whom  it  is  directed  and 
his  assistant  shall,  if  demanded, 
receive  the  same  cosipensatlon  allowed 
for  the  like  services  to  the  sheriff." 


In  view  of  these  sections,  we  are  of  the  opin- 
ion that  the  public  patients  should  not  be  received 
from  a peace  officer  without  a commitment  or  a warrant. 
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Hon. 


This  conclusion  Is  furtiior  fortified  by  the  provisions 
of  Action  8639,  R.  w.  Mo.,  1929,  which  is  as  follows: 


■whenever  a patient  is  sent  to 
a state  hospital,  by  order  of  any 
court  or  officer  having  authority 
to  make  such  order,  the  warrant, 
or  copy  of  such  order,  properly 
authenticated,  .by  idilch  such 
patient  is  sent,  shall  be  lodged 
with  the  superintendent." 


III. 

”:;ihould  we  have  public  patients 
properly  committed  for  whom  the 
county  or  city  or  the  responsible 
public  authorities  do  not  make 
regxilar  payments?  Have  we  the 
right  to  take  such  patients  from 
the  hospital  azui  deliver  them 
back  to  the  comty  or  city  from 
which  they  have  been  comraitted, 
and,  if  so,  to  whom  shall  we 
deliver  the  patient?  ‘%ls  question 
often  arises  on  acco\int  of  non- 
X>ayment  of  bills  and,  as  you  know, 
imless  we  collect  the  money  owed 
the  institutions  we  cannot  spend  It," 

The  power  'of  the  county  co\irts  to  send  patient 
to  the  various  State  hospitals  is  contained  in  Section 
8636,  Laws  of  Mlsso^url,  1936,  p.  388,  as  follows: 

"The  several  county  covtrts  shall 
have  power  to  send  to  a state 
hospital  such  of  their  insane  poor 
as  may  be  entitled  to  admission 
thereto.  The  counties  thus  send- 
ing ^liall  i^ay  semi-anntially,  in 
cash,  in  advance,  such  siuas  for  the 
support  and  maintenance  of  their 
insane  poor,  as  the  board  of 
managers  may  deem  necessary,  not 
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exceeding  six  dollars  (^6*00)  per 
month  for  each  patient;  and  in 
addition  thereto  the  actual  cost 
of  their  clothing  and  the  expense 
of  removal  to  and  from  the  hospital* 
and  If  they  shall  die  therein*  for 
burial  expanses;  and  In  case  such 
Insane  poor  shall  die  or  be  removed 
from  the  hospital  before  the  expiration 
of  six  months*  It  shall  be  the  duty 
of  the  mangers  (managers)  of  such 
hospital  to  refund*  or  cause  to  be 
refunded*  the  amo\mt  that  may  be  re- 
mainlxig  In  the  treasxury  of  such 
hospital  due  to  the  co\mty  entitled 
to  the  same;  and  for  the  purpose  of 
rdslng  the  sum  of  sioney  so  provided 
for*  the  several  county  courts  shall 
be  and  they  are  hereby  expre  ssly 
authorized  and  empovered  to  discount 
and  sell  their  warrants*  Isstied  In 
such  behalf*  whenever  It  becomes 
necessary  to  raise  said  moneys  so 
provided  for*" 

We  know  of  no  provision  wherein  a city  has  the 
authority  to  send  patients  to  the  various  otate  hospitals 
but  we  ass\]ine  that  you  refer  to  the  City  of  ;>t*  Louis* 
which  for  all  purposes  la  treated  as  a county*  Under 
•section  8636*  quoted  supra*  the  county  Is  empowered  to 
dlscoimt  and  sell  l^s  warz*ants  when  It  becomes  necessary 
to  raise  money  to  provide  for  the  paynents  therein  specified 
In  addition*  the  bounty  Budget  Act*  Laws  of  klssoiu:*!*  1933* 
p*  340  et  seq**  has*ln  classifying  expenditures  of  the 
counties*  created  Class  1 relating  to  patients  In  wtate 
hospitals  as  a priority  over  all  succeeding  clhsses*  Thus* 
It  would  appear  that  there  should  be  no  occasion  for  return- 
ing patients  to  the  various  counties  or  city  from  which 
they  were . committed* 

We  are  of  the  opinion  that  the  Boaird  of  Managers 
can  return  patients  to  the  counties  cr  city  provided  that 
the  counties  or  city  will  accept  them*  and  If  patients 
are  returned  they  should  be  returned  to  the  custody  of  the 
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ooimty  covirt.  vve  think  It  the  duty  of  the  Board  of 
iuanagers  to  collect  from  the  various  counties,  by  proper 
action  if  necessary,  any  delinquent  accounts,  and  not 
return  the  unfortunate  patient  to  the  county.  Btate 
ex  rel.  v.  County,  80  Mo.  80;  Thomas  v.  County,  175  Mo. 
68.  V<e  are  Impressed  by  an  opinion  given  by  the 
Attorr.ey-General  of  rexmsylvanla,  29  Pa,  County  Court 
Rep.  123,  as  follovst 

"You  ask  idiether  the  »ylum  should 
return  the  patients  whose  main- 
tenance  now  remains  uni>ald  by  the 
poor  districts,  to  the  county  from 
which  they  casie,  or  liiether  suits 
should  be  brought  to  collect  the 
amounts  due. 

"1  do  not  deem  It  necessary  at  the 
present  writing  to  determine  whether 
or  not  you  can  legklly  retiura  these 
jpatlenta.  In  my  Judgment  It  Is  un- 
necessary to  resort  to  so  harsh  a 
measure,  particularly  as  It  would 
Involve  great  suffering  to  the  help- 
less and  unfortunate  beings  who  are 
now  the  subject  of  your  care,  and  X 
advise  that  you  continue  to  protect 
them,  and  to  Instruct  your  counsel ' 
forthwith  to  bring  suits  against  the 
delinquent  counties  for  the  amounts 
unpaid,  under  the  act  of  May  8,  1889, 
r.  L.  127." 

therefore,  we  reiterate,  the  patient  diould  not 
be  returned  to  the  cotmty,  except  by  the  consent  of  the 
county  Itself,  but  rather  suit  should  be  brou^t  against 
the  delinquent  counties  for  the  amounts  xmpald. 


IV. 

Vrlvate  Patients  - On  the  admission 
of  private  patients  to  our  mental 
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hospitals  we  have  attached  hereto 
the  form  used*  ^re  we  free  of  all 
civil  responsibility  when  we  accept 
a private  patient  on  the  statement 
of  two  xihysioians  and*  if  so*  to 
what  extent  should  we  go  in  regard 
to  the  cheeking  up  of  the  relation- 
ship liability  of  the  one  delivering 
the  patient  to  our  institution?” 

•iection  8830*  R*  Mo*  1929*  is  as  follows: 

"Hay  patients*  or  those  not  sent 
to  the  hospital  by  order  of  the 
court*  may  be  admitted  on  such 
terms  as  shall  be  by  this  article 
and  the  by-laws  of  the  hospital 
prescribed  and  regulated*” 

Section  8631*  H*  S*  Mo*  1929*  contains  the  pro- 
visions as  to  the  application  preparatory  to  the  admission 
of  pay  or  private  i>atients*  and  further  contains  the 
following  pertinent  provision: 

”i^oh  person  signing  such  request 
or  certificate  shall  annex  to  his 
name  his  profession  or  occupation* 
and  the  township*  coiinty  and  state 
of  his  residence*  tuiless  these  appear 
on  the  face  of  the  document*” 

Section  8632*  R*  S*  Mo*  1929*  contains  the  form 
of  the  request  for  admission*  Section  8633  contains  the 
form  of  the  certificate  of  two  physicians*  Section  8634 
contains  the  provisions  and  the  conditions  of  boxxl  to  be 
executed*  The  last  pirovision  of  Section  8634  is  as 
follows: 


”Those  that  take  private  patients 
to  any  state  hospital  must  be  pre- 
pared to  give  such  bmd*  and*  if 
strangers*  evidence  must  be  taken 
of  their  responsibility*” 
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'\.‘e  have  examined  the  enclosed  blank  designated 
"private  ratient  - Certificate  of  Insanity"  and  the  forma 
therein  contained  appear  to  comply  with  the  provisions 
of  the  sections  heretofore  referred  to  and  we  think  if 
properly  executed,  and  no  fraud  appearing  on  the  face  of 
the  forma,  it  relieves  the  hospital  of  civil  liability, 
as  to  what  investigation  or  what  efforts  should  be  made 
to  ascertain  the  genuineness  of  the  application  or  the 
relation,  we  suggest  that  if  the  parties  are  strangers 
and  the  -Superintendent  of  the  hospital  is  not  satisfied, 
that  he  make  some  investigation  of  the  same  and  ascertain 
whether  they  be  responsible  parties. 


V. 

*If  a private  patient  is  delivered 
to  our  institutions  in  accordance 
with  this  forn;,  and  the  patient 
makes  complaint  and  wishes  to  leave 
the  institution  and  insists  upon 
leaving,  to  what  extent  should  we 
go  to  restrain  such  patient  from 
leaving? 

" >omo  of  our  superintendents  have 
been  advised  that  having  the 
patients  sign  the  typewritten  state* 
ment  on  this  attached  application 
relieves  us  of  responsibility.  Will 
you  please  advise  as  to  this?” 

If  the  private  patient  has  been  adjudged  insane, 

. that  is,  in  the  opinion  of  the  hospital  superintendent  and 
the  authorities,  sxich  a pers(xi  is  mentally  unfit  to  run 
at  large,  and  if  in  the  opinion  of  the  hospital  authorities 
should  not  be  permitted  to  leave  the  hospital,  the  hospital 
should  restrain  and  prevent  such  patient  from  leaving.  In 
any  event,  relatives  of  the  person  who  made  the  application 
should  be  notified  before  the  patient  is  discharged  or 
released,  ‘^lie  fact  that  the  insane . person  signed  a waiver 
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or  acknowledgment  that  such  person  Is  In  nc^ed  of  treats 
ment  and  submits  volimtary  to  Incarceration,  has  some 
probative  weight  but  is  not  conclusive*  'Ihe  patient  has 
acknowledged  in  the  signing  of  the  same  that  he  or  she 
is  demented,  deranged  or  insane  as  the  physician’s 
certifieate  so  states,  and  this  renders  the  patient  in« 
competent  to  make  contracts  and  agreements* 

The  general  liability  of  public  institutions 
is  discussed  in  13  K*  C.  L*,  rar*  8,  p,  944,  as  follows* 

"strictly  public  institutions 
created,  owned,  and  controlled  by 
the  state  or  its  subdivisions, 
such  as  state  asylums  for  the  in- 
sane, city  hospitals,  reformatories, 
etc*,  are  not  liable  for  the  neg- 
ligence of  their  agents*  Ihe 
doctrine  of  respondeat  superior  does 
not  apply*  They  are  held  to  be 
governmental  agencies  brought  into 
being  to  aid  in  the  performance  of 
the  public  duty  of  protecting 
society  from  the  individxial  un- 
fortunate or  incompetent  in  mind, 
body,  or  morals,  and  the  rules 
applicable  to  municipal  corporations 
and  public  officers  generally  are 
applied*” 

iind  again.  Par*  9,  p*  943* 

"The  theory  on  which  those  oases 
holding  hospitals  immune  from 
liability  to  patients  on  the  ground 
of  piiblic  policy  proceed,  is  that 
as  such  institutions  are  inspired 
and  supported  by  benevolence  end 
devote  their  assets  and  energies  to 
the  relief  of  the  destitute,  sick 
and  needy,  the  common  welfare  requires 
that  they  should  be  oncoxiraged  in 
every  way  euid  held  exempt  from  li- 
ability for  tort;  that  to  do  other- 
vise  would  operate  to  discourage  the 
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charitably  Inclined,  dissipate  the 
assets  of  such  institutions  in 
dai&age  suits,  and  ultixnately,  per- 
haps, destroy  thesu" 


VI, 

"should  priTate  patients,  who  are 
being  committed  to  our  mental 
hospitals  for  restraint,  or  any 
other  reason,  be  held  by  us  as 
prisoners  contrary  to  their  wishes, 
merely  upon  the  statement  of  the 
physicians  in  the  certificate  and 
request  of  relatives  idxo  placed 
them  therein?” 

i&uch  of  what  has  been  said  in  answer  to  your 
fifth  question  is  also  applicable  to  this  question.  It 
must  be  borne  in  mind  that  the  ouperintendent  by  the 
statute  and  by  his  title  has  complete  charge  of  the 
asylum,  sibject  to  the  z*ules  and  supeirvision  of  the  Board 
of  managers.  He  has  the  power  to  parole  or  discharge  a 
patient  by  statute,  .<hen  private  patients  are  placed 
under  his  charge  and  supervision  it  becomes  his  duty  to 
determine  what  shell  be  the  best  interest  of  the  patient. 

If  the  patient  has  beai  admitted  and  has  complied  with 
the  rules  auid  law  relating  to  the  admission  of  patients, 
then  it  becomes  the  duty  of  the  Superintendent  to  restrain 
the  patient  contrary  to  the  patient's  wishes,  but  merely 
because  two  physicians  and  the  relatives  of  the  patient 
have  eertified  that  said  patient  is  insane  does  not  iqpan 
that  the  ouperintendent  shall  restrain  the  patient  con- 
trary to  his  wishes,  if  in  the  judgment  of  the  Superintend- 
ent said  patient  is  not  in  reality  insane. 

In  other  words,  the  patient  does  not  and  should 
not  be  confined  in  an  asylum  irrespective  of  what  physician 
or  relatives  may  desire,  if  in  the  opinion  of  the  Super- 
intendent the  patient  has  been  restored  or  no  longer  should 
remain  in  the  institution. 
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VII. 

” jboulc:  wa  go  to  tlie  extant  of  re« 
questing  that  private  patients  placed 
in  our  mental  hospitals  be  conmitted 
to  us  by  a duly  authorised  court 
order?  This  question  .ve  realize  full 
well  carries  with  it  the  thou^t 
that  5Ln  declaring  a person  Insane  by 
court  order  you  place  a stigma  upon 
them,  when  the  condition  may  be  only 
a temporary  one,  which  with  proper 
treatment  can  be  remedied.” 

As  stated  heretofore  the  statutes  set  forth  the 
manner  in  which  private  or  pay  patients  shall  be  admitted 
to  the  various  hospitals  and  the  manner  in  idxich  public 
patients  may  be  admitted  to  the  hospital  on  a duly  author- 
ized court  order. 

If  a person  is  a private  or  pay  patient  and  the 
provisions  of  actions  8631,  863£,  8633,  8634  and  8635,  H, 
iuo.,  1929,  have  been  complied  with,  the  terms  of  which  have 
been  set  forth  in  answer  to  other  questions,  ve  are  of  the 
opinion  that  it  is  not  necessairy  nor  should  you  go  to  the 
extent  of  requesting  that  private  pi  tients  be  committed  by 
duly  authorized  co\irt  order. 


VIII. 

" here  a private  patient  is  placed  with 
us  under  a contractual  agreement,  where 
the  relatives  or  other  responsible 
parties,  gtiardians,  etc.,  agree  to  pay 
a stipulated  amoxint  each  month  for* 
tl  eir  upkeep,  in  the  event  that  pay- 
ments are  defaulted  what  course  should 
we  follow  in  discharging  said  patients 
from  the  hospital,  delivering  them 
back  to  their  relatives  or  guardians, 
and  wiiat  liability  results  to  us  there- 
from? 


V 
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''Bearln£  In  mind  our  position  In 
regard  to  some  of  these  questions, 
where  there  comes  before  us  the 
question  of  a person  who  Is  swntally 
deficient  and  possibly  violent,  or 
with  homicidal  inclinations,  to 
what  extent  would  our  liability  be 
if  such  a patient  were  turned  back 
upon  the  community  from  whom  we 
received  them? 

"Suppose  that  a private  patient  was 
being  discharged  from  one  of  our 
mental  hospitals  on  account  of  non- 
payment of  hia  bill  by  his  relatives 
or  guardians,  and  that  we  were  to 
deliver  such  patient  back  to  relatives 
or  guardian  and  they  refuse  to 
accept  such  patient  what  course  of 
action  should  we  pursue  and  what 
would  OMT  either  personal  or  public 
liability  be?" 

Section  8634,  supra,  provides  for  the  giving  of 
bond  for  private  patients,  and  in  the  case  of  guardians 
placing  patients  in  the  institution  it  is  assumed  that  the 
patient  has  some  estate,  subject  to  execution.  However,  if 
the  guardian  or  relatives  or  other  parties  who  have  con-  , 
tracted  for  the  support  of  the  patient  refuse  to  adhere  to 
the  terms  of  the  contract,  we  think  you  have  two  courses i 
one  being  a suit  at  law  for  the  amount  in  default;  and  the 
other  to  return  the  patient  to  the  parties  responsible  for 
the  payment  and  support  of  the  patient.  Of  course,  the 
relatives, guardians,  or  persons  bound  by  the  contract, 
should  be  notified  and  the  patient  actually  delivered  to 
them,  either  at  the  institution  or  at  the  place  of  residence, 
and  the  provisions  of  Section  8672  should  be  followed. 

If  the  patient  has  no  mentality,  is  violent,  and  it 
is  dangerous  to  the  patient  and  to  the  public  for  the  patient 
to  run  at  large, we  think  the  Superintendent  and  the  Board 
of  Managers  should  use  their  own  Judgment  in  the  matter,  but 
should  not  release  the  patient  upon  the  coanminity,  and  if  the 
guardian  or  other  peraon  responsible  for  the  patient  refuses 
to  accept  the  patient,  then,under  such  circuutances,  the 
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patient  should  be  delivered  to  the  sheriff  of  the  county  . 
a Ad  the  sheriff  Informed  of  the  sltiiatlon  and  that  said 
patient  Is  mentally  unfit  to  be  released  upon  the  public, 
but  again,  we  are  of  the  opinion  that  no  patient  should  be 
delivered,  released  or  discharged  only  as  a last  resort 
due  to  the  fact  of  non-payment  of  his  or  her  support,  but 
all  remedies  should  be  exausted  to  obtain  del^quent 
accounts  or  a satisfactory  adjustment  and  agz^ement  for 
future  accounts. 

If  the  patient's  estate  has  been  exhausted  or  If 
the  relatives  are  unable  to  support  or  refuse  to  support 
the  patient,  then  the  matter  should  be  reported  to  the 
county  court  of  the  county  In  which  the  patient  Is  a legal 
resident  and  the  patient  can  then  be  committed  by  the  pro- 
cedure as  prescribed  for  the  cocmltment  of  public  patients. 

In  short,  we  think  no  legal  resident  of  the  State 
of  Missouri  In  need  of  treatment,  or  who  Is  Insane,  shotild 
be  denied  that  treatment  because  of  poverty  or  dereliction 
of  duties  on  the  part  of  relatives  or  others. 


Kespectfully  submitted. 


OLLIViiH  y..  MULiiK 
Assistant  Attorney- General 


ArrliOVKi): 


J . b . 

(Acting)  Attorney-General 


ELEEIDSTNARY  INSTITUTIONS:  Appropriation  for  Mt.  Vernon  Sanatorlwr 

: for  personal  services  only  for  those 
APPROTRIATIOIE : specifically  mentioned. 


i’ebruary  14,  1938 


W.  J’amasoii 

President,  Board  of  Managers 
State  Lleenosynary  Institutions 
Jefferson  City,  Missouri 

i»ear  Sir: 


This  departnjsnt  is  in  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 

"Please  refer  to  the  appropri- 
ation for  Personal  i^ervioe  in  the 
four  rental  hospitals,  which  reads 
as  follows:  'for  salaries  of  sup- 
erintendent, assistant  physicians, 
dentist,  steward,  and  other  ea- 
ployees . * 


"lilso  refer  to  the  appropriation  for 

personal  ^ervloe  to  the  Missouri 

otate  Sanatorium,  Mt.  Vernon,  which 

reads  as  follows:  *7or  salaries  of 

superintendent,  assistant  physicians, 

dentist  and  steward.*  • 


"I  think  the  wording  *for  other  em- 
ployees* for  the  Sanatorium  was  inad- 
vertently left  out. 


"I  am  writing  to  ask  if  there  could 
not  be  a construction  placed  on  this 
appropriation  to  include  other 
employees . ** 

In  Laws  of  1937,  pages  50  to  55,  the  appropriations 
for  the  eleemosynary  institutions  of  the  state  are  set  forth. 
For  Hospital  Ho.  1,  Hospital  No.  2,  Hospital  No.  3 and 
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Hospital  No.  4,  there  are  separate  appropriations  for  per- 
sonal serrloes,  but  all  provide  as  follows: 

"For  salaries  of  the  superinten- 
dent, assistant  physicians,  dentist, 

* steward,  and  other  employees. ** 

Howeyer,  on  page  55,  the  appropriation  for  personal  servloes 
for  the  Missouri  5tate  i^anatorlxm  at  Mt.  Vernon  reads  as 
follows: 


"Salaries,  wages  and  per  diem  of 
the  superintendent,  assistant 
physicians,  dentist  and  steward." 

The  question  presented  Is  whether  In  view  of  the 
first  four  appropriations  for  personal  serrloes  which  In- 
clude the  words  "and  other  employees*  that  these  words  may 
be  included  in  the  appropriation  for  personal  services  for 
the  Missouri  State  Sanatorium  at  Mt.  Vernon.  59  C.J.  862 
states: 


"The  appropriation  law  Is  to  be 
construed  under  and  by  the  same 
rules  as  other  legislation.  V.here 
the  Intention  of  the  legislature 
is  plain  and  obvious,  there  is  no 
room  for  judicial  construction  of 
an  appropriation."  State  ex  rel. 

McKinley  Pub.  Co.  v.  Eackmann, 

314  Mo.  83,  282  3.W.  lOOT." 

In  ihmorkin  v.  Caledonian  Insurance  Co.,  285  Mo.  342, 
226  3.W.  846,  the  court  said: 

"The  legislative  purpose  in  passing 
a law  Is  not  to  be  conjectured,  but 
saist  be  ascertained  from  the  act 
Itself.  The  agreements  the  legis- 
lators meant  to  strike  at  must  be 
determined  by  what  they  said,  and 
Is  not  to  be  surmised,  as  a probable 
intention.  The  courts  cannot  sup- 
ply words  V(«hloh,  they  feel  sure, 
were  Intended  to  be  Included,  but 
by  oversight  were  omitted." 
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In  State  ex  rel.  Cobb  t.  Thompaon,  319  lio»  492, 

5 3,%,  2nd  57,  tbe  oourt  en  bano  through  Judge  Gantt 
said: 

*i^Ten  though  we  suspect  the  Leg- 
islature Intended  to  orc  ute  a per- 
manent commission  (which  we  do  not), 
we  would  not  be  authorized  to  so 
hold  contrary  to  the  loeeming  of  the 
language  of  the  act,  which  is  free 
from  ambiguity  and  doubt.'* 

In  view  of  the  abore  authorities,  since  the  wording 
of  the  appropriation  for  the  Lissouri  State  Sanatorium 
at  Mt.  Vernon  is  plain  and  unambiguous,  v.e  cannot  supply 
the  words  **and  other  es^loyees",  although  it  is  probable 
that  the  legislature  meant  to  include  such  persons  and 
inadvertently  omitted  them. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  out  of  the  appropriation  of  4^48,900.00  for  personal 
services  at  the  Iclssouri  State  Sanatorium  at  Ut.  Vernon, 
found  at  page  55  of  the  Laws  of  Missouri,  1937,  only  those 
persons  specifically  mentioned  therein  may  be  paid,  to-wlt, 
the  superintendent,  assistant  physicians,  dentist  and 
steward. 


Respectfully  submitted. 


OILIVEE  Vi.  NOLLN 
^^sistant  Attorney  General 


APPROVED  BY: 


(.-noting)  Attorney  General 


A0»K:V.iL 


TAXATIONi  Personal  property  used  exclusively  for  charitable 
purposes  not  exempt  from  taxation. 


May  6,  1938 

V 

) 


Honorable  Lajnkln  James 
prosecuting  Attorney 
Saline  County 
Marshall,  Mlssovirl 

jL)ear  Mr,  James: 


This  department  has  received  your  letter  of  April 
22nd  which  reads,  in  part,  as  follows: 

"The  County  Board  of  Equalization 
has  requested  me  to  ask  yo\ir  opin- 
ion as  to  the  exemptions  applicable 
to  religious,  educational  and  chari- 
table organizations  and  institutions. 


"The  particular  matter  in  oontrovercy 
grows  out  of  a ciiarl table  trust  creat- 
ed by  a will  in  about  the  year  IB 50, 
by  the  terms  of  which  a sum  of  money 
was  devised  to  certain  trustees  to  be 
invested  by  said  trustees  for  the  pur- 
poses of  educating  poor  and  needy 
children.  The  corpus  of  this  fund 
now  consists  of  approximately  $80,000, 
in  real  estate  notes,  and  is  knows  as 
the  Sapplngton  School  PUnd,  The  in- 
come is  distributed  to  worthy  pupils 
tliroughout  the  covmty  by  persons  de- 
signated by  the  Board  of  Trustees, 
These  men,  together  with  the  trustees, 
receive  no  compensation  for  their  ser- 
vices. In  other  words,  the  entire 
f\xnd  is  used  for  worthy  oiiari table  and 
educational  purposes,  « if  -a  « ir 

"I  would  very  much  appreciate  your 
opinion  as  to  the  right  of  the  State, 
County  and  City  to  tax  the  personal 
property  belonging  to  above  institu- 
tions, " 
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It  la  well  establlshecL  that  notes  and  deeds  of 
trust  and  mortgages  are  personal  property.  As  stated 
in  50  C,  J,  760,  personal  property: 

" # i*  in  Its  broad  and  general 
sense  it  includes  everything  which 
is  the  subject  of  owner sliip  not  com- 
ing under  the  denomination  of  real 
estate ;and  all  subjects  of  property 
not  of  a freehold  nature,  nor  des- 
oendible  to  tlie  heir  at  law,  ore  per- 
sonal property, -ir  * -ic  The  term  has 
been  held  to  include  -m-  # notes, 
promissory  notes,  * * a mortgage 

* •if  " 

In  61  C,  J,  197,  we  find  the  following  statement: 

"A  debt  secured  by  a mortgage  is 
personal  property  subject  to  taxa- 
tion, and  is  to  be  assessed  and 
taxed  to  the  owner  at  his  domicile, 

•if  -k  " 

In  the  case  of  State  ex  rel,  Dowell,  County  Collec 
tor  vs,  Henshaw,  66  S,  W,  953,  the  Supreme  Court  of 
Missouri  recognized  tl:iat  notes  and  deeds  of  trust  are 
personal  property.  The  court  said: 

"The  evidence  shows  that  the  de.- 
fendant  carried  the  notes  secured 
by  said  mortgages  with  him,  where- 
evep  he  went,  and  that  when  the 
interest  or  principal  was  to  be 
paid  he  depositea  or  sent  them 
for  collection  to  tiie  i..uxlco  Sav- 
ings Bank,  Tills  is  sufficxent  to 
show  that  the  personal  property 
was  physically  in  Mexico  on  June 
1,  1895,  and,  as  that  was  found  to 
be  the  defendants  residence  at 
that  date,  that  established  the 
situs  of  the  property  for  the  pur- 
pose of  taxation, " 

Article  10,  Section  6 of  the  Missouri  Constitution 
exempts  certain  property  from  taxation.  This  Section 
reads  as  follows: 


Honorable  Lamkln  James 


-3- 


May  6,  1938 


"The  property,  real  and  personal, 
o!  the  State,  counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  be  exempt  frcan  taxa- 
tion* Lots  In  Incorporated  cities 
or  towns,  or  within  one  mile  of 
the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant 
from  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the  build- 
ings thereon,  may  be  exempted  from 
taxation,  wlien  the  sarae  are  used 
exclusively  for  religious  worship, 
for  schools,  or  for  purposes  pure- 
ly charitable;  also,  such  property, 
real  or  personal,  as  may  be  used 
exclusively  for  agricultural  or 
horticultural  societies:  xrovlded. 
That  such  exemptions  shall  be  only 
by  general  law." 


It  Is  to  be  noted  tliat  property,  both  real  and 
personal  of  the  State,  covtntles  and  other  launlclpaT 
corporations  are  exempt;  cemeteries  are  exempt;  lots 
to  the  exteixt  of  one  acre  In  an  Incorporated  city  or 
town  or  within  one  mile  tliereof,  and  lots  to  the  ex- 
tent of  five  acres  with  the  buildlny,s  thereon  laay  be 
exempt  from  taxation  when  tlxe  same  are  used  excluslve- 
ly  for  religious  worship,  for  schools,  or  for  purposes 
purely  cixari table.  Also  such  property, real  and  per- 
sonal used  exclusively  for  agricultural  or  hortlcul- 
txxral  societies  are  exaiapt.  If  such  exemptions  are  so 
provided  by  statutory  law.  The  statutory  law.  Section 
9743  R,  S,  Ho,  1929,  does  so  provide,  in  practically  the 
seme  wording  as  the  constitutional  provision,  raru 
six  of  said  statute,  reads  as  follows: 


" it  -it  « sixth,  lots  In  Incorporated 
cities  or  towns,  or  within  one  mile 
of  the  lix-ilts  of  any  such  city  or 
town,  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant 
fror.j  such  cities  or  towns,  to  the 
extent  of  five  acres,  with  the  build- 
ings thereoix,  when  the  same  are  used 
exclusively  for  religious  worship, 
for  schools  or  for  purposes  purely 
charitable,  shall  be  exempted  frcmi 
taxation  for  state,  coxuxty  or  local 
purposes, " 
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Attention  aliould  also  be  called  to  Section  1, 
Article  10  of  the  Constitution,  will  oh  provides  as  fol- 
lows! 


"All  laws  ex-emptln^  property  from 
taxation  other  tl^i  the  property 
above  enur^erated,  shall  be  void. " 

Nowhere  In  either  the  ConstltvtLon  or  Statutes  can 
any  exemptions  be  found  In  this  connection  as  to  person- 
al property,  even  though  such  property  Is  used  exclusive 
ly  for  schools  or  for  purposes  ciiarltable.  Both  the  Con 
atltutlon  and  Statutes  refer  to  "lots"  and  "one  acre" 
and  "five  acres"  and  presumably  such  terms  refer  to  real 
property  and  not  to  personal  property.  This  Is  particu- 
larly true  In  light  of  tlie  well  established  principle  of 
law  tliat  constitutional  provisions  or  statutes,  exempt- 
ing property  from  taxation,  must  be  strictly  construed 
against  those  claiming  exemptions.  This  rule  has  been 
axuiounced  often  by  the  courts  of  tnls  state  and  It  Is 
well  expressed  In  the  case  of  St.  houls  Yo\ing  ken's 
Christian  Association  vs.  Gelmer,  47  5,  W,  (2nd)  776, 

In  this  case,  the  court  said: 

"In  this  connection  It  may  be 
stated  that  we  are  committed  to  a 
strict  construction  of  statutes 
exempting  property  from  taxation. 

State  ex  rel.  v.  Gehner,  supra, 

Tlie  rule  Is  stated  by  a standard 
text  as  follows:  'An  Intention 
on  the  part  of  the  legislature  to 
grant  an  exemption  from  the  taxing 
power  of  the  state  will  never  be 
Implied  from  langua^-^e  wld.ci:  will 
admit  of  any  other  reasonable  oon- 
stz*uotlon.  Such  an  Intetlcn  must 
be  expressed  In  clear  and  umls- 
takable  terra  or  must  appear  by 
necessary  Implication  from  the 
language  used,  for  It  Is  a well 
settled  principle  tiiat,  when  a 
special  privilege  or  exemption  la 
claimed  under  a statute,  charter 
or  act  of  incorporation.  It  Is  to 
be  construed  strictly  against  the 
property  owner  and  in  favor  of  the 
public.  This  principle  applies 
with  peculiar  force  to  a claim  of 
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exemption  Tron  taxation.  Exemp- 
tions are  never  presv&ned,  the  burden 
Is  on  a claimant  to  establish  clearly 
hla  right  to  exemption,  ai.l'an  alx 
ed  grant  of  exemption  ’•ill  be  strictly 
constz*ued  and  cannot  be  ..^ade  out  by 
inference  or  implication  but  must  be 
beyond  reasonable  doubt.  In  other 
words,  since  taxation  is  the  rule, 
and  exemption  the  exception,  the -in- 
tention to  rake  an  exemption  ought  to 
be  expressed  in  clear  and  unambiguous 
terms;  it  cannot  be  taken  to  liave  been 
Intended  when  the  language  of  the 
statute  on  wliloh  it  depends  is  doubt- 
ful or  uncertain;  and  the  burden  of 
establishing  it  is  upon  him  who  claims 
it.  Moreover,  if  an  exemption  is  found 
to  exist,  it  must  not  be  enlarged  by 
construction,  since  the  reasonable  pre- 
siamption  is  tliat  the  state  has  gx*anted 
in  express  tezms  all  it  intended  to 
grant  at  all,  and  tlmt  unless  the 
privilege  is  limited  to  the  very  terms 
of  the  statute  the  favor  would  be  in- 
tended beyond  what  was  meant. * Cooley 
Taxation,  vol,  2 (4th  Ed.)  pp,  1403- 
1406." 

The  case  of  the  City  of  Kansas  vs.  The  Kansas  City 
Medical  College,  111  Mo.  141,  20  S.  W.  36,  however  is 
directly  in  point  and  decisive  in  the  matter.  The  court 
conceded  in  this  case,  that  tlie  real  property  of  the  de- 
fendant, Medical  School,  was  exempt,  under  Section  6 
Article  10  of  the  Constitution,  but  refused  to  exempt 
the  furniture  and  fixtures  used  by  the  school,  because 
the  same  were  personal  rather  than  real  property.  The 
court  said I 

"As  will  be  readily  seen,  the  only 
question  arising  upon  tliis  record  is 
whether  tl^e  furnitiire  and  appliances 
used  by  the  defendant  in  its  medical 
college  are  subject  to  taxation.  The 
question  is  restricted  to  tl^e  person- 
al property  of  the  defendant  so  used. 

"It  is  conceded  that  the  lot  and  build- 
ings used  for  the  college  are  exempt 
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by  tl^ie  general  law  of  the  state, 
but  tile  oontention  of  the  city  is 
that  the  constitution  and  statute 
alike  lir.lt  the  exemption  to  * the 
lot  with  the  buildings  thereon,* 
and  does  not  extend  to  the  person- 
al property,  'Whereas,  the  defen- 
dant olalrs  tiiat  the  exemption 
extends  to,  and  was  Intended  to 
extend  to,  'wliatevcr  property  la 
proper  ar^a  necessary  for  said 
school  and  to  the  enjoyment  and 
management  of  said  college, * 

"By  section  6 of  article  10  of  the 
constitution,  the  legislature  la 
authorized  to  pass  a ^.-eneral  law 
exempting  from  taxation  'lots  in 
Incorporated  cities  or  towns  # * * 
to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  fjrom 
such  cities  or  towns  to  the  extent 
of  five  acres,  with  the  buildings 
Uiereon  » when  the  sa]:.e  are 
vised  a it  -a  for  schools,*  The  legis- 
lature, In  pursuance  of  this  grant, 
by  section  7504,  Revised  Statutes, 
1889,  has  made  the  exemption  Just 
as  broad  as  the  oonstltutlon  has 
empowered  It  to  do, 

"Section  7 of  article  10  of  the 
constitution  provides  that  'all 
laws  exempting  property  from  taxa- 
tion other  than  the  property  enum- 
erated In  section  6 of  the  same  arti- 
cle shall  be  void, * So  that  It  only 
remains  for  us  to  determine  whether 
the  words,  'the  lot  with  the  build- 
ings thereon, ' can  be  oona trued  to 
include  the  personal  property  uaed 
In  the  building  and  not  a part  of 
the  realty  in  law.  We  are  vex^ 
clear  that  they  do  not, 

"The  evident  purpose  was  to  exempt 
a certain  amount  ol  real  estate, 

Ihls  Is  obvious  from  the  Immediate 
context.  In  the  next  succeeding 
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clause  the  exenptlon  of  agricul- 
tural and  horticultural  property 
is  extended  to  both  real  and  per- 
sonal property,  neither  the 
language  of  the  exemption,  nor 
the  provisions  in  pari  materia 
will,  in  our  opinion,  adr.it  of  any 
other  construction  tiian  that  we 
liave  given  It,  The  purpose  is 
clear  to  limit  the  exemption  to 
real  estate  and  to  a definite 
amount, 

"The  language  *oX  the  ooristitution 
and  the  statute  excludes  any  other 
conclusion.  Omaha  kedioal  College 
V.  iUisn,  22  iieb.  449,  does  not  oo  - 
flict  with  tills  viev;.  There  the 
exemption  was  of  the  property  used 
for  school.  The  word  property  there 
was  broad  enough  to  include  real 
and  personal,  or  either.  It  was  not 
lii.>ited  as  ours  is.  It  is  not  our 
province  to  add  to  tnese  constitu- 
tional exemptions,  however  deserving 
they  may  be,  or  however  loth  we  may 
be  to  reach  this  conclasion.  Under 
the  agreed  statement  of  faota,  the 
plaintiff  was  entitled  to  recover.” 

OUHCLUSION 


We  oonolude,  therefore,  that  sinoe  the  corpus  of 
the  fund  you  have  described  is  invested  in  real  estate 
notes,  wiiioh  is  personal  property,  that  the  sane  is 
not  execipt  from  taxation  even  though  it  is  used  ex- 
clusively for  charitable  or  a::l.ol'*'tio  purposes. 

Respectfully  submitted. 


HARRY  H.  KAY 

APFRUVED:  Assistant  Attorney  General 


TTLr.'l'AYLuR 

(Acting)  Attoz*ney  General 
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CRIMINAL  COSTS  - Fees  of  shorlff  in  simnionlng  a standing  Jury 

——————  audited  by  the  coxmty,  but  fee  a for 

suMimonlng  a special  venire  is  audited  by 
the  State  Auditor  and  not  by  covinty. 
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Hon.  F.  T.  Jared 
Aasoclate  Jiidge,  First  Diet. 
Springfield,  Missouri 


Oeeo*  Sir: 


This  will  acknowledge  receipt  of  yoxir  request  for 
an  opinion  from  this  department  under  date  of  J\2ne  17th, 
which  roads  as  follows: 


"iiVe  have  been  having  difficulty  In  our 
county  In  the  matter  of  auditing  the 
sheriff's  accounts,  with  especial  re- 
ference to  aumriionlng  Juries  and  boarding 
Juries  when  retained  In  his  ciistody 
over  night. 

"Since  these  fees  or  accounts  are  In- 
cident to  the  attendance  of  Circuit 
Court,  and  the  Judge  of  said  court  makes 
the  orders  for  susnonlng  Juries  and  for 
retaining  a Jury  and  fix  a the  amoiint 
of  coi.pensatlon  (not  to  exceed  $2.00 
per  day)  that  the  sheriff  may  receive 
(Sec.  3826  and  3827  R.  S.  1929).  I 
am  Inclined  to  believe  that  sEd.d  accounts 
shoxild  be  audited  and  certified  to  the 
county  court  for  payment  In  accordance 
with  Sec.  1871  H.  S.  29. 

"Ihe  question  as  to  whether  the  svumnon- 
Ing  a Jury  wo^lld  be  construed  as  a part 
of  the  'Fee  Bill*  In  the  case  Is  not 
entirely  clear  to  me,  but  If  It  Is,  then 
Sec.  3B41,  3842  and  3846  R.  S.  1929 


Judge  >•  T»  Jttxed 


-2 


«fune  22,  1938 


would  apply.  If  not,  seems  that 
Sec.  1871  might  apply  any  way. 

"Sec.  1640  makes  It  the  duty  of  a 
Jud^e  to  superintend  the  keeping  of 
records  of  his  court.  I do  not  know 
j\>st  how  the  * ousnons  l^ecords*  of 
our  county  are  kept,  but  It  appears 
that  they  sdeht  be  so  kept  that  the 
return  on  each  axamoon  of  venire  would 
show  the  name,  addx^ss  and  actxial 
miles  traveled  In  sussoonlng  each 
juror  supported  by  the  affidavit  of 
summoning  officer.  Ihls  It  seems  to 
me  might  be  sufficient  proof  on  w hloh 
the  ^ros.  Atty.  and  judge  mli^t  base 
their  audit  and  certification.  At 
any  rate  It  appean  to  me  that  the 
County  Court  should  ^.ave  some  justifi- 
able proof  of  sez>vlce  rendered  on  idiloh 
to  base  payment.  (We  may  not  really 
know,  otherwise,  that  a jury  was  order- 
ed. ) 

"I  am  writing  to  ask  that  you  please 
give  me  an  opinion  on  this  matter  at 
your  earliest  c^onvenience.  « ^ " 


There  are  two  theories  up<m  which  an  opinion  may  be 
rendered  in  compliance  with  yoiar  z*equeat.  ^e  taxing  of 
costs  and  fees  in  the  suBmi(minr  of  a iregular  panel  of  jurors 
is  governed  by  dlffeirent  sections  of  the  statute  other  than 
the  costs  and  fees  in  the  sunmion^.ng  of  a special  veni^re.  I 
am  also  pr»a\miing  that  yotir  request  is  only  as  to  fees  and 
costs  in  criminal  cases. 

For  suBiaoning  a regulai-  panel  or  standing  jury,  the 
sheriff  is  allowed  Ei^t  Dollars  and  Forty  Gents  (^.40) 
and  mileage  as  set  out  in  Section  11789,  S.  ko.  1929. 

Also,  tmder  the  same  section,  the  sheriff  is  allowed  Oidy 
Two  Dollars  (v^.OO)  for  executing  and  returning  a special 
venire  facias.  By  the  term  "standing  jury",  we  think  the 
law  means  that  which  is  drawn  by  the  county  coiu^  and  sum- 
moned by  the  circuit  clerk  on  the  certification  of  such 
list  by  the  county  clerk,  ^is  is  the  jury  which,  in  ordinary 
terms,  is  standing,  when  the  t orm  of  court  opens  and  re- 
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gardlese  of  the  nuaber  suencaied^  the  statute  provides  for 
a fee  of  only  Eif^t  Dollars  and  I'orty  Cents  (si8«40)« 

Hie  payment  for  sumixionixig  a regular  panel  or  standing 
panel  Is  chargeable  to  and  oust  be  avidited  solely  by  the 
ooimty.  The  payment  lor  sinrr^nlng  a special  venire  is 
chargeable  as  provided  in  cost  in  all  criminal  cases. 
Section  3626  I\.  S.  Mo.  1929  f<  ads  as  follows! 


"In  all  capital  cases  in4iloh  the 
defendant  shall  bo  convicted,  and  in 
all  cases  in  which  the  defendant  shall 
be  sentenced  to  imprisonment  in  t he 
penitentiary,  and  in  cases  where  such 
person  is  convicted  of  an  offense 
pxmis^iable  solely  by  iiiy>3ris(»iment  in 
the  penitentiary,  and  Is  sentenced  .to 
imprisonment  in  the  county  Jail,  work- 
house  or  reform  school  because  such 
person  is  under  t he  age  of  sixteen 
years,  the  state  shall  pay  the  costs, 
if  the  defendant  shall  be  unable  to 
pay  them,  except  costa  incurred  on 
behalf  of  defendant.  And  in  all  oases 
of  felony,  when  the  Jviry  az^e  not  per- 
mitted to  separate,  it  shall  be  the 
duty  of  the  sheriff  in  charge  of  the 
Jiury,  unless  otherwise  ordered  by  the 
court,  to  supply  them  with  board  and 
lodging  during  the  time  they  are  re- 
quired by  the  eouz*t  to  be  kept  togeth- 
er, for  which  a reasonable  c cmipensa- 
tion  may  be  allowed,  not  to  exceed 
two  dollars  per  day  for  each  Juryman 
and  the  officer  in  charge | and  the 
same  shall  be  taxed  as  other  costs 
in  the  ease,  and  the  state  shall  pay 
such  costs,  unless  in  the  event  of 
conviction,  the  same  can  be  made  out 
of  the  defendant,” 


Section  3ti27  B.  S«  Mo,  1929  reads  as  follows  s 


"Vifhen  the  defendaiit  is  sentenced  to 
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Imprieonment  in  tlie  county  Jeil^  or  to 
pay  a flne^  or  both^  and  is  \anable  to 
pay  the  costs^  the  county  In  idilch 
the  indictment  waa  foimd  or  information 
filed  ahall  pay  the  coata^  except  such 
aa  were  incuri'ed  on  the  pai't  of  the  de- 
fendant*" 


Section  3828  li,  S*  Mo*  1929  reada  aa  followai 


"In  all  capital  caaea,  and  thoae  in 
which  ijiq;>ri8oninont  in  the  penitentiary 
ia  the  a ole  punishment  for  the  offense ^ 
if  the  defendant  is  acquitted*  the 
costa  ahall  be  paid  by  the  state | and 
in  all  other  trials  on  indictments  or 
infozmation*  if  the  defendant  is  ac- 
quitted* the  costa  ahall  be  paid  by 
the  county  in  ehleh  the  indictment  waa 
foxmd  or  information  filed*  except  when 
the  prosecutor  ahi^U  be  adjudged  to 
pay  them  or  it  ahall  be  otherwise  pro- 
vided by  law*" 


Aa  stated  before*  the  fees  for  sxaarioning  a special  venire 
follow  the  case  and  under  the  above  sections  may  be  charged 
to  and  audited  either  by  the  s'.ate  or  co\xnty*  The  state  is 
liable  for  the  costs  in  cases  of  c<mviotion  and  sentence  to 
the  penitentiary  or  acquittal  where  Uie  offense  is  solely 
punishable  by  imprisonment  in  the  penitentiary  and  the  coats 
are  certified  to  the  State  Auditor  and  not  the  county  court* 

In  other  cases  whsz^  the  defendant  is  sentenced  to  the  coxmty 
Jail  or  as8esi:ed  a fine*  the  costs  must  be  paid  by  the  county 
and  audited  by  the  county*  All  of  the  secticms  as  set  out 
providing  payment  of  costs  make  the  exception  that  if  the 
defendant  can  pay  the  costa*  neither  the  state  nor  the  county 
shall  pay  them*  There  is  also  an  exception  as  to  the  payment 
of  costs  acciTued  by  the  defendant*  Section  3844  li*  S*  Mo* 

1929  reada  as  follows i 


"When  a fee  bill  shall  be  oex*tified  to 
the  state  auditor  for  payment*  the 
certificate  of  the  Judge  and  prosecu- 
ting attorney  shall  contain  a statement 
of  the  f olIowinfT  facts  t That  they  have 
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strictly  •xamlnad  the  bill  of  coats; 
that  the  defendant  was  convicted  or 
acquitted^  and  If  convicted^  the  nature 
and  extent  of  p\iniahinent  aesesser^  or 
the  cause  continued  generally^  as  the 
case  may  be;  that  Hie  offense  charged 
Is  a capital  one^  or  punishable  solely 
by  Imprisonment  In  the  penitentiary, 
as  the  case  may  be;  that  the  services 
were  rendered  for  which  charges  are 
made,  and  that  the  fees  charged  are 
expressly  authorised  by  law,  and  t hat 
they  are  pr<^rly  taxed  against  the 
proper  party,  and  that  the  fees  of 
no  more  than  three  witnesses  to  prove 
any  one  fact  are  allowed.  In  cases 
in  which  the  defendant  is  convicted, 
the  judge  and  prosecuting  attorney 
shall  certify,  in  addition  to  t he 
foregoing  facts,  that  the  defendant 
is  insolvent,  and  that  no  costs  charged 
in  the  fee  bill,  fees  for  board  ex> 
cepted,  were  incurred  on  the  part 
of  the  defendant." 


Section  3845  li.  S.  Uo.  1929  reads  as  follows t 


"Each  and  every  bill  of  coats  present- 
ed to  any  county  court  for  allowance 
shall  be  examined  and  certified  to  by 
tiie  judge  and  prosecuting  attorney  in 
the  same  manner,  all  necessary  charges 
excepted,  as  provided  for  certifying 
bills  of  costs  to  the  state  axiditor 
for  payment;  and  any  county  judge  who 
shall  pay,  or  vote  to  pay,  any  cost 
incurred  in  any  criminal  case  or  pro- 
ceeding, unless  the  sane  is  so  certi- 
fied to,  shall  be  adjudged  guilty  of 
a misdemeanor." 


The  eez*tification  of  costs  by  the  j\ulge  and  prosecuting 
attorney  is  conclusive  upon  the  ooimty  court  and  payment  of  same 
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can  be  oonpelled  by  mandacnia,  if  properly  certified.  It  was 
BO  held  in  The  State  ex  rel.  Vaufhan  et  al«  v.  Appleby  136 
Mo.  4CX',  l.c.  411  etiere  the  court  saidi 


** Certain  criialnal  coats  are  payable 
by  the  ooiuity^  and^  when  bills  of 
such  coata»  dtxly  cortified,  are 
presented  to  the  county  courts  a 
warrant  for  the  payment  of  the  amoxint 
thereof  should  be  drawn  upon  the 
treasxirer.  n.  S.,  secs.  4397^  4400 
and  4416.” 


Also  in  the  case  of  Tlie  State  ex  rel.  Jacobi  & Bennett  v. 
Heege  40  Mo.  App.  660 l.c.  668 1 


"The  defendants*  first  position  la 
that  they,  as  county  Judges,  in 
auditing  fee  bills  for  criminal  costs. 
exex*oiso  Judicial  powers,  and  that 
their  Judgment  in  such  matters  can 
only  be  reviewed  on  spjpeal  or  writ  cf 
error.  All  of  the  authorities  in 
this  state  are  oj^oaed  to  this  idea, 
and  favor  the  remedy  by  ra^ndanus. 

When  a bill  of  costs  is  properly 
eez^ified  by  the  Jxidge  of  the  circuit 
court  axul  the  prosecuting  attorney, 
the  duty  of  the  county  court  in  re- 
ference to  its  payment  is  purely 
sdnlsterial.  and.  if  the  county  court 
for  any  cause  declines  to  act.  the 
circuit  court  of  the  county  has 
authority  to  cceqpel  the  performance 
of  the  duty  by  msuidHimis . Bocne  County 
T.  Todd.  3 Mo.  140|  St.  Icuia  County 
V.  Ituland.  6 Mo.  £66;  State  ex  rel* 

V.  County  Couart.  41  Mo.  854;  State 
ex  rel.  v.  Smith.  16  Mo.  App.  418} 
State  ex  rel.  v.  Hill.  78  Mo.  618} 
Sheiidan  v.  Fleming.  93  Mo.  381." 


It  was  also  held  In  the  case  of  State  ex  rel.  Baker  v.  Fraker 
et  al.,  166  Mo.  130. 
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According  to  t he  United  States  cenatia  of  1930,  Greene 
County  had  a i>op\ilatlon  of  82,929  and  the  auaimonlng  of  a special 
venire  Is  governed  by  Section  8786,  R.  S,  Mo.  1929.  This 
section  was  held  to  apply  In  Greene  County  under  the  tailing 
of  State  vs.  Pexoio  23  S.  W.  (2nd)  87.  Trils  Section  8785 
supra  applied  to  counties  with  a population  of  not  less  than 
60,000  nor  more  than  200,000.  Section  8785  supra  reads  as 
follows  < 


"When  a J\iry  for  the  trial  of  a cause 
cannot  be  nsade  up  from  t he  regular 
panel,  the  Judge  of  the  cotirt,  before 
whom  the  caxise  is  pending,  may  make 
out  and  deliver  to  the  proi>er  officers 
a list  of  Jxirors,  sufficient  to  com- 
plete the  panel,  but  such  extra 
Jurors  shall  be  summoned  only  for  the 
trial  of  that  partlc\ilar  cause.” 


In  that  event,  the  sheriff  is  only  entitled  to  Two 
Dollars  (^.00)  for  sussnonlng  a special  venlire  and  mileage 
as  set  out  In  Section  11789  supra  and  the  fees  should  be 
audited  as  set  out  In  Sections  3826,  3827  and  3828  supra. 
Where  the  costs  tinder  these  three  sections  are  to  be  paid 
by  the  county.  Section  1871  R.  S.  Mo.  1929  would  apply  but 
only  as  to  accotints  payable  by  the  county.  Section  1871 
supra  reads  as  follows t 


”^nie  cotirt  shall  audit  and  adjust  the 
accotints  of  the  officer  attending  It, 
made  pursviant  to  this  chapter,  and 
certify  the  same  for  payment." 


In  reference  to  the  "mammons  Record"  as  set  out  In  your 
request,  the  certification  by  the  Judge  and  prosecuting 
attorney  Is  sufficient  as  a record  as  same  must  be  filed 
with  the  county  clerk  where  the  county  Is  liable  for  the 
costs  after  approval  by  the  county  coujrt.  As  said  before, 
the  fees  of  svnomonlng  a special  venire  would  be  assessed 
In  each  Indivldiial  case  and  the  fee  of  the  sheriff  would 
Include  the  mileage  and  service.  This  Is  governed  by  Sec- 
tion 3842,  which  reads  as  follows! 
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"It  shall  be  the  duty  of  the  prosecuting 
attorney  to  strictly  examine  each  bill 
of  costa  which  shall  be  delivered  to 
him,  as  provided  in  t he  next  preceding 
section,  for  allowance  against  the 
state  or  coxinty,  and  ascertain  as  far 
as  possible  whether  the  services  have 
been  rendered  for  which  charges  are 
made,  and  whether  the  fees  charged 
are  expressly  given  by  law  for  such 
services,  or  whether  greater  charges 
are  made  than  the  law  authorises,  and 
if  said  fee  bill  has  been  made  out 
according  to  law,  or  if  not,  after 
correcting  all  errors  theraln,  he  shall 
report  the  same  to  the  judge  of  said 
court,  either  in  term  or  in  vacation, 
and  if  the  same  appears  to  be  formal 
and  correct,  the  Judge  and  prosecuting 
attorney  shall  certify  to  the  state 
auditor,  or  clerk  of  the  county  court, 
accordingly  as  the  state  or  county 
is  liable,  the  am< unt  of  costs  due 
by  the  state  or  coxinty  on  the  said 
fee  bill,  and  deliver  the  same  to  the 
clerk  who  made  it  out,  to  be  collected 
without  delay,  and  paid  over  to  those 
entitled  to  the  fees  allowed." 


As  to  the  paynient  and  auditing  of  allowance  for  payment 
of  board  and  lodging  of  jurors  dimming  the  time  they  are  re- 
quired by  the  court  to  be  kept  together,  the  same  sections 
would  apply  as  governs  the  fees  of  a sheriff  when  assessed 
in  a particular  and  certain  case.  Ihis  is  governed  by  the 
latter  part  of  Section  3826  supra,  wherein  1 t saysi 


" « « « And  in  all  cases  of  felony, 
when  the  jury  are  not  permitted  to 
separate,  it  shall  be  the  duty  of  the 
sheriff  in  charge  of  the  jury,  unless 
otherwise  ordered  by  the  cou^,  to 
supply  them  with  board  and  lodging 
during  the  time  they  are  reqxiired 
by  the  coxirt  to  be  kept  together,  for 
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which  a reasonable  compenaation 
may  be  allowed,  not  to  ejcoeed  two 
dollars  per  day  for  each  Juryman 
and t he  officer  In  charge;  and  the 
same  shall  be  taxed  as  other  costs 
in  the  case,  and  the  state  shall 
pay  such  costs,  unless  in  the  event 
of  conviction,  the  same  can  be 
made  out  of  the  defendant." 


CONCLULJIOII 


In  view  of  the  above  authorities,  it  is  the  opinion  of 
this  department  that  the  fees  allowed  the  sheriff  for  sum- 
moning a standing  Jiiry  or  regular  panel  are  payable  by  the 
county  and  sho\ild  be  audited  by  the  county,  but  the  fees 
payable  to  the  sheriff  for  the  siosnoning  a^  returning  of 
execution  of  a special  venire  facias  must  follow  the  case 
for  which  the  special  venlz^  was  summoned  and  t he  costs 
should  be  assessed  against  each  individual  case.  Where, 
xinder  the  authozdLties  above  set  out,  the  coxinty  is  liable 
for  the  costs  in  the  case,  it  is  then  the  duty  of  the  coxinty 
to  audit  and  pay  the  costs,  but  where  the  conviction  resoilts 
In  a verdict  of  a penitentiary s entence,  the  state  must 
pay  the  costs  and  the  State  Auditor  Is  the  proper  party 
to  audit  the  fee  of  cost  bill.  HiIs  also  applies  where 
an  acquittal  has  been  obtained  where  the  sole  punishment 
in  t he  case  would  be  Imprisonment  In  the  state  penitentiary. 

It  is  also  the  opinion  of  this  department  that  Section 
1671  only  applies  to  the  auditing  of  accounts  payable  by 
the  county  and  not  to  accounts  payable  by  the  state  for  the 
reason  that  where  the  costs  are  payable  by  the  state,  the 
circuit  clerk  or  criminal  clerk  certifies  the  cost  bill  to 
the  State  Auditor's  office  and  not  to  the  office  of  the  county 
clerk. 


It  Is  further  the  opinion  of  this  department  that  the 
board  and  lodging  of  the  Jury  aho  az*e  required  by  the  coxirt 
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above  aet  out* 


Heapeetrully  submitted^ 


w.  j.  hurou 

Aaalstant  Attorney  Uenei-al 


Ai>x1tOVKOi 

Trmmon 

(Acting)  Attorney  Geneiml 
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F^jBLlC  S^jZTXCTE  CC^U/iXSSXON : Hauler  under  irregular  rou'te 

permit  may  pick  up  property  at  a / 
point  on  a regular  route  and  dis- 
charge property  along  a regular  route 
so  long  as  it  is  not  a point  described 
in  a regular  route  permit. 


Avigust  31,  1938 


Honorable  I.aakln  James 
Prosecuting  Attorney 
Saline  County 
llarshall,  Missouri 


Dear  Sir: 


This  la  to  acknowledge  receipt  of  your  letter 
of  August  11,  1938,  re  (guesting  an  opinion  from  this  de- 
partment, which  Is  as  follows: 

"This  Is  vrrltten  to  ask  yoxir  opinion 
concern  ng  Section  5£67,  Sub-Section  S, 
as  amended  by  Laws  1935. 

'*Upon  affidaTlt  of  Missouri  State  Highway 
Patrolman  we  hare  charged  a trucker  with 
riolation  of  this  section  in  that  he 
hauled  property  for  hire  from  Marshall, 
Missouri,  oTer  an  irregular  route.  The 
Brooks  Truck  Company  has  a Public  Serylce 
Commission  certificate  authorizing  trans- 
portation of  property  orer  a regular  route 
from  Marshall,  Missouri,  to  Concordia, 
Missouri.  The  person  charged  with  haul- 
ing over  the  Brooks  Truck  Company  regular 
route  on  his  Irregular  permit  did  not  haul 
into  the  city  limits  of  Coneordia,  but 
hauled  a skating  rink  from  Marshall  and 
unloaded  it  a short  distance  outside  the 
city  limits  of  Concordia.  We  are  con- 
fronted with  the  question  as  to  whether 
or  not  he  has  Tiolated  the  above  section 
by  reason  of  the  fact  that  he  did  not 
actually  haul  the  property  Into  the 
corporate  limits  of  the  city  which  con- 
stitutes the  termination  of  the  above 
regular  route. 
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"This  case  is  being  continued  pending 
your  construction  of  the  abOTe  section, 
and  1 would  appreciate  it  if  you  would 
adTise  me  of  your  opinion  at  your 
earliest  opportunity." 


Paragraph  (d)  of  Section  5237,  Session  Laws  1935, 
page  322,  reads  as  follows: 

"A  motor  carrier  not  operating  over 
a regular  route  may,  within  the  terri- 
tory permitted  to  be  served  by  him, 
receive  persons  or  property  at  a point 
located  on  a regular  route  end  destined 
to  a point  not  located  on  a regular 
route,  and  receive  persons  or  property 
at  a point  not  located  on  a regular 
route  and  destined  to  points  on  a regular 
route . " 

Paragraph  (e)  of  the  same  section  reads  as  follows: 

"It  shall  be  unlawful  for  any  motor 
carrier,  except  one  having  a certifi- 
cate of  convenience  and  necessity 
authorizing  such  service,  to  accept 
persons  or  property  for  transportation 
from  a point  on  a regular  route  destined 
to  a point  on  a regular  route,  or  where 
through  or  Joint  service  is  being  operated 
betv^een  such  points,  and  any  motor  carrier 
so  offending  shall  be  guilty  of  a mis- 
demeanor and  punished  as  provided  by  sec- 
tion 5275  of  this  act." 

The  Legislature,  In  Session  Laws  1931,  Section  5264,  p.  305, 
paragraph  (g),  defined  "regular  route"  as  follows: 

"The  term  ’regular  route,*  when  used  in 
this  act,  means  that  portion  of  the  public 
highway  over  idilch  a motor  carrier  usually 
or  ordinarily  operates  or  provides  motor 
transportation  service." 
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Pareigraph  (h)  of  the  same  section  defined 
"irregular  route"  as  follows: 

"The  term  ’ irregular  route , * when 
used  in  this  act,  means  that  portion 
of  the  public  hi^v/ajs  orer  which  a 
regular  route  has  not  been  established." 

As  described  in  your  request,  I am  presuu&ing  that 
a regular  route  has  not  been  granted  to  any  carrier  between 
Marshall  and  a point  near  the  city  limits  of  Concordia. 

The  Certificate  of  Conyenienoe  and  Necessity  No.  T1365 
which  was  granted  to  the  Brooks  Truck  Company  does  not  show 
a special  permit  to  pick  up  or  discharge  property  along  the 
route  between  Marshall  and  Concordia.  Some  certificates 
gire  this  special  permit  and  in  some  cases  require  this  ser- 
Tice.  The  Public  Service  Commission,  through  its  attorney, 
Daniel  C.  Hoger;,  states  that  it  is  permissible  to  haul, 
as  stated  in  your  request,  where  the  hauler  did  not  complete 
the  haul  from  point  to  point. 

In  construing  statutes,  one  must  seek  and  enforce 
the  intention  of  the  Legislature  and  the  purpose  of  its 
enactment.  This  was  so  held  in  the  case  of  Fischbach 
Brewing  Co.  ▼.  City  of  St.  Loxiis,  95  S.  W.  (2d)  335,  1.  o. 
336,  where  the  court  said: 

"In  determining  the  meaning  and  in> 
tent  of  a statute  it  is  proper  to 
consider  the  time  of  its  enactment, 
the  surrounding  facts  and  circximstances, 
the  purpose  for  which  the  law  was  en- 
acted, the  cause  or  necessity  which  in- 
duced its  enactment,  the  prior  condition 
of  the  law,  the  mischief  sought  to  be 
remedied,  contemporaneous  and  prior 
historical  STsnts  which  may  have  in- 
fluenced the  enactment;  in  other  words, 
the  judicial  interpreters  of  the  law 
should  put  themselTSs  as  near  in  the 
position  of  the  makers  of  the  law  as 
possible  in  order  to  more  correctly 
ascertain  their  intent  in  its  enactment. 
Sutherland  on  Statutory  Construction 
(2d  £d. } sec.  456,  p.  864,  sea.  471,  p. 

883." 
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It  will  be  noticed  that  paragraph  (e)  of  Section 
5E67,  supra,  specifically  says,  "or  where  through  or 
joint  serrice  is  being  operated  between  such  points." 

It  clearly  was  the  intention  of  the  Legislature  that 
holders  of  irregular  permits  should  be  permitted  to  haul 
on  routes  that  are  not  serriced  by  the  holder  of  a 
regular  route  panel t.  The  paragraph  does  not  state  "any 
place  alon.r  said  route",  but  specifically  states  "between 
such  points" , meaning  between  such  towns  or  locations 
set  out  in  the  certificate  of  oonTenienoe  and  necessity. 

The  defendant  in  your  case  has  complied  with  all 
the  rules  and  regulations  as  set  out  in  paragraph  (d)  of 
Section  5267,  Laws  of  1935,  page  322.  He  has  dellTered 
. a skating  rink  from  I'arshall  to  a point  not  located  on  a 
regular  route.  He  could  also  ha-re  loaded  the  skating 
rink  at  the  place  where  he  discharged  it  and  hauled  it 
to  l^arshall  if  the  point  near  Concordia  is  not  a point  on 
a regular  route.  The  Brooks  Truck  Company,  under  their 
certificate  of  conrenienoe  and  necessity,  could  not  have 
been  compelled  by  the  Public  Serrice  Cora^ssion  to  accept 
the  skating  rink  if  it  had  been  located  at  a point  near 
Concordia,  for  the  reason  that  their  permit  describes  the 
point  as  from  the  town  of  !'arshall  to  the  to\m  of  Concordia. 

COMCLUaiOM 


In  riew  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  defendant  in  your  case  has  not 
violated  paragraph  (e)  of  Section  5267,  Session  Laws  1935, 
page  322,  but  has  ooicplied  with  paragraph  (d)  of  the  same 
section. 


Respectfully  submitted 


.-iPPHOVSD: 


a,  S.  BURKS 

Assistant  Attorney  General 


J.  i.’  TivtL6H 

(Acting)  Attorney  General 
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ROADS: 


Road  overseers  can  only  be  appointed  in  February 
after  the  convening  of  the  new  oovinty  court. 


December  16,  195S 


Honorable  F.  T.  Jarred 
Associate  Judge,  Ist  District 
Springfield,  V.issouri 


Dear  Sir: 


We  have  your  latter  of  December  14,  1938,  which 
reads  as  follows: 

**31006  the  political  complexion  of  our 
County  Court  in  this  (Oreena)  County 
changes  on  the  first  of  the  year,  and 
since  our  county  has  been  divided  into 
only  four  Common  Road  Districts,  and 
since  the  Road  overseers  of  these  dis- 
tricts receive  the  statutory  limit  of 
$3.00  for  each  and  every  week  day  of  the 
year  and  sufricient  travel  expense  to 
make  their  monthly  remuneration  total 
$125.00  per  month,  and  since  there  seems 
to  be  rumor  that  the  new  County  Court  may 
attempt  to  discharge  them  on  Jan.  1st  and 
put  in  new  overseers,  already  selected, 

I have  been  importuned  to  write  to  your 
office  for  a ruling  on  the  matter. 

**Seo.  7870,  R.  S.  1926  provides  that  'All 
road  overseers  shall  be  appointed  by  the 
county  court  of  the  county  at  the  FebruGiry 
term  of  said  court.  This  was  done  last 
February  by  the  present  court,  as  it  has 
been  done  in  this  county  for  a greet  many 
years.  These  appoinxaents  were  made  for  a 
term  of  one  year  (were  made  last  Feb.). 

"Sec.  7875  R.3.  1929  re'^uires  that  the 
overseer  'shall,  in  February  of  each  year. 
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make  to  the  court  his  final  report  and 
settlement,  etc.' 

**Seo«  2083  R.S.  1929  provides  that  *the 
County  Courts  may  altar  the  times  for  hold* 
ing  their  stated  terms,*  etc.  This  has 
been  done  in  this  county  prior  to  the 
present  court's  election,  changing  the 
regular  terms  to  correspond  with  the  calendar 
quarters.  This  court  has  followed  this  cus- 
tom in  opening  our  court  and  keeping  the 
ootmty  court  records.  But  have  each  year 
named  our  road  overseers  in  February,  also 
all  other  road  employes,  about  40  besides 
the  overseers. 

’'Are  the  overseers  entitled  to  hold  their 
places  until  the  1st  of  February,  and,  if 
so,  would  the  other  road  employes,  which  in 
all  prior  years  have  been  so  elected,  take 
the  same  status? 

"I  should  appreciate  your  opinion  on  this 
matter  so  soon  as  your  conveadence  will 
permit." 

Section  7870,  R.  S.  l>o.  1929,  reads  as  followst 

xaAd  overseers  appointed  Jzy 

the  county  court  of  the  county  at  the 
February  term  of  said  court.  No  person 
shall  be  eligible  to  the  office  of  road  over- 
seer, except  he  be  a citizen  of  the  road  dis- 
trict for  which  he  may  be  appointed,  or  of 
an  incorporated  town  or  village  within  the 
bounds  of  such  district  and  be  a practical 
road  builder,  or  possessed  of  technical  or 
scientific  knowledge  of  such  work  (shall  be 
over  tv/enty-one  and  under  sixty  years  of  age 
and  moreover  be  able  to  read  and  write . ) 

Such  officers  shall  receive  a compensation 
of  not  less  than  two  nor  more  than  three 
dollars  per  day  for  each  day  actucdly  and 
necessarily  employed  as  such  overseer,  to 
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be  fixed  by  the  oonnty  oourt  a^ua^lj 
in  tile  Bontb  of  karcii.  by  order  of  record,** 

Section  7875,  R,  S,  ko,  1929,  reads  as  follows: 

"It  shall  be  the  duty  of  erery  road  oyer* 
seer  to  nahe  a detailed  report,  under  oath, 
to  the  county  court  at  each  regular  tern 
thereof,  and  he  shall,  in  ifebruary  of  each 
year,  make  to  the  court  his  fined  report 
and  settlement,  under  oath,  of  all  moneys 
received  and  expended  by  him,  from  what 
source  reosiyed  and  on  what  account  ex- 
pended, but  the  oounty  court  shall  not 
approve  the  final  settlement  on  account  of 
services  or  otherwise,  or  allow  him  any 
credit  therefor,  until  said  overseer  has 
filed  a poll  tax  list  as  provided  in  section 
7879." 

In  Section  7875,  Section  7879  was  mentioned  but  said 
section  was  repealed  by  the  Laws  of  1937,  page  4i0,  The  part 
repealed  by  the  Laws  of  1937,  page  440,  was  in  reference  to 
the  filing  of  the  poll  tax  list  as  provided  in  Section  7879, 
The  Legislature  in  repealing  Section  7879,  which  refers  to 
the  filing  of  the  list  for  collection  of  the  poll  tax,  did 
not  specifically  or  by  implication  repeal  all  of  Section  7875, 
supra.  It  only  repealed  by  implication  that  part  of  Section 
7875  which  required  road  overseers  to  file  a poll  tax  list. 
That  part  of  Section  7875  requiring  a final  report,  \mder 
oath,  in  February  of  each  year,  is  still  in  effect.  It  was 
so  held  in  the  case  of  Eristanih  v.  Chevrolet  Uotor  Co. , 

70  S.  W.  (2d)  890,  Par.  2,  whore  the  court  said: 

"The  law  is  well  settled  that  whether  the 
part  challenged  be  a whole  section  or  a 
part  of  a section,  the  remainder  of  the  act 
or  section  will  stand  if  after  eliminating 
the  bad  part  * enough  remains  which  is  good 
to  clearly  show  the  legislative  intent,  and 
to  furnish  sufficient  details  of  a working 
plan  by  v/hich  that  intention  may  be  made 
effectual.*  State  ex  inf.  v.  Duncan,  265 
ko.  26,  45,  175  S.  W.  940,  945,  Ann.  Cas. 

1916D,  1;  State  v.  Fenley,  309  Ho.  520, 

528,  275  S.  W.  36.  The  legislative  intent 
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as  to  separability  of  the  provisions  of 
the  '<Vorkmea*8  Coicpansation  Act  is  fotind 
in  section  3375,  B*  S*  1929  {Vo,  St.  Ann* 
sec*  3375,  p*  8293)*’* 

All  parts  of  an  act  should  be  read  together*  The 
fact  that  the  county  court  shall  make  the  appointment  of 
all  road  overseers  at  the  February  term  of  said  court,  and 
the  fact  that  the  road  overseers  shall  make  their  final 
report  in  February,  shows  it  was  the  intention  of  the  Legis- 
lature that  the  appointments  be  made  in  February  and  expire 
in  February,  and  not  when  the  county  court  convenes  on 
January  1st* 

In  the  case  of  Holder  v.  Elms  Hotel  Co.,  92  S*  W*  620, 
Far.  1,  the  court  said: 

”*In  construing  a statute  the  legislative 
intent  must  be  kept  in  mind,  if  it  may  be 
ascertained,  and  the  whole  act,  or  such 
portions  thereof  as  are  in  pari  materia, 
should  be  construed,  together.  Keeney  v* 
l.cVoy,  £06  ILo,  42,  103  S.  W.  946.  ♦ ♦ 

Section  7870,  supra,  specifically  end  unambiguously 
sets  out  the  time  that  the  appointment  of  road  overseers  is 
to  be  made,  and  further  fixes  the  time  of  fixing  the  compensa- 
tion, which  would  be  in  karoh. 

In  the  case  of  Maltz  v.  Jackoway-Katz  Cap  Co. , 62  S*  W* 
(2d)  909,  Par*  2,  the  court  said; 

"*It  is  a familiar  rule  of  construction 
that  where  a statute  uses  words  which  have 
a definite  and  well  known  meaning  at  common 
law  it  will  be  presumed  that  the  terms  are 
used  in  the  sense  in  which  they  were  under- 
stood at  ccMQinon  law,  and  they  will  be  so 
construed  unless  it  clearly  appears  that  it 
was  not  so  intended*'  24  R*  C.  L*  p*  994, 
sec*  236,  and  Perm*  Supp*,  pp*.1641,  1642; 

State  V.  Kurlin,  137  Ho*  297,  38  S*  W*  923*  ** 
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Section  2083,  R.  S.  l^o.  1929,  does  not  apply  to 
the  appointment  of  road  overeears,  but  only  applies  to  the 
time  of  holding  county  ccxirt.  As  stated  In  your  req.uest, 
the  time  for  the  meeting  of  the  county  oourt  has  been  proper- 
ly ohemged  to  the  calendar  q.uarters  set  out  In  Section  20^, 
and  the  county  court  talcing  office  January  1st  may  discharge, 
for  cause,  road  overseers,  but  cannot  make  any  appointments 
until  February. 


GQMCUJSIUN 


In  view  of  the  above  authorities.  It  la  the  opinion 
of  this  department  that  road  overseers  can  only  be  appointed 
or  reappointed  In  February,  which,  under  ordinary  olrcum- 
stances,  would  be  the  first  meeting  of  the  county  court  In 
any  specific  year,  and  also  taking  into  consideration  the 
changing  of  the  time  of  the  meeting  of  the  county  oourt,  it 
id  further  the  opinion  of  this  department  that  appointments 
of  road  overseers  can  only  be  made  in  February  and  their 
final  report  must  be  made  In  February. 


Respectfully  submitted 


M,  J.  BUKO 

Assistant  Attorney  General 


AFPROYSD: 


J.  S.  TAYlOli 

(Acting)  Attorney  General 


W7BtHR 


COLLECTOR: 


1 


Deputies  may  not  be  reimbursed  for  costs  expended 
in  procuring  bond  to  protect  collector,  under  pro- 
visions of  Section  1,  Lav/s  of  Missouri,  1937,  page 
) 190. 


uon*  F.T.  Jared 
Associate  Jiuige 
County  of  Greene 
Sjr  ingfield*  kissotiri 


Deconber  21»  1958 


Dear  Judge: 


This  is  to  acknowledge  receipt  of  yoiu*  request- 
for  an  opinion  reading  as  follows: 

• 

"When  oxor  bounty  Collector  gave  bond 
one  year  ago*  he  required  that  one  of 
his  deputies  give  bond*  which  he  did 
and  paid  for*  How  he  presents  (the 
deputy)  a statement  to  the  Coiml^ 

Court  asking  that  the  coxirt  refxmd 
him  the  cmoxint  (;i^50)  which  he  paid 
for  the  ylOfOOO  bond  made  to  the  Col- 
lector at  that  time,  claiming  under 
Sec*  1,  P*  190  Session  Acts  1937* 

"It  appears  to  me  that  that  paragraph 
in  this  section  which  says,  'Shall 
be  required  by  law  of  this  state,  or 
by  charter,  ordinance  or  resolution, 
or  by  any  order  of  any  court  of  this 
state,  to  enter  into  any  official  bond 
and  ect.  woxild  not  allow  bond  to  any 
one  to  be  paid  for  but  of  public  funds, 
unless  the  law,  ordinance  or  covirt 
order  reqxilred  that  such  one  was  re- 
quired to  give  bond,  li'e  felt  that  tlie 
state  and  county  are  fully  protected 
in  the  bond  given  by  the  principal, 
the  collector,  which  bond  is  required 
by  law.  iire  we  right  in  this  conten- 
tion? If  the  bonding  conqpany  making 
collector's  bond  would  r squire  of  the 
collector  that  he  have  certain  of  his 
deputies  bonded,  would  that  have  any 
bearing  in  the  case?” 
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Attention  la  directed  to  Section  1,  Laws  of  lUaaourl* 
1937,  at  page  190,  eiilch  provides  In  part  as  follows  t 

"\Vhenover  any  officer  of 

any  county  of  this  state,  or  any  dep- 
uty, appointee,  agent  or  employee  of 
any  such  officer 
shall  be  required  by  law  of  this 
State,  or  by  charter,  oz*dlnance  or 
resolution,  or  by  any  order  of  any 
court  In  this  State,  to  enter  Into  any 
official  bond,  or  other  bond,  he  may 
elect,  with  the  consent  and  approval 
of  the  governing  body  of  such  state, 
department,  board,  b\]reau,  ocmnilsslon, 
official,  county,  city,  town,  village, 
or  other  political  subdivision,  to 
enter  Into  a surety  bond,  or  bonds, 
with  a surety  company  or  sxirety  com- 
panies, authorised  to  do  business  In 
the  State  of  Missouri  and  the  cost  of 
every  such  sitrety  bond  shall  be  paid 
by  the  public  body  protected  thereby,* 

^ou  will  notice  from  the  above  quoted  section  of 
the  statute  that  If  asy  officer  or  deputy  shall  be  reqiilred 
by  law  of  this  state  to  enter  Into  official  bond  or  other 
bond,  he  may  elect,  with  those  designated,  to  enter  Into  a 
svirety  bond,  the  coat  of  vhleh  shall  be  borne  by  the  piibllc 
body  protected*  As  we  construe  this  section  of  the  statute. 
It  Is  believed  that  unless  the  law  of  this  state  req\ilrea  a 
bond,  or  a bond  being  required  as  set  out  In  the  statute  to 
be  given,  that  the  costs  cannot  be  borne  by  the  p\d>llc  body 
protected* 

Ws  have  made  a diligent  search  to  ascertain  whether 
a deputy  collector  Is  requlz*ed  by  law  to  enter  Into  any 
bond  and  have  foxind  no  such  law*  * We  have  assimied,  however, 
that  the  county  coui^  has  made  no  such  order  requiring  the 
bond*  In  that  event,  the  statute  above  quoted,  would  ap- 
ply* 

The  only  section  we  have  fouxid  which  might  bear 
on  this  subject  iinder  consideration  Is  Section  9896,  H,S** 
bilssourl,  1929,  which  reads  as  follows!  - 
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"Collectors  may  appoint  deputies » by  an 
Instrument  in  writing,  auly  signed,  and 
nay  also  revoke  any  such  appointment  at 
their  pleasure,  and  may  re<piire  bonds  or 
other  securities  from  such  deputies  to 
secure  themselves;  and  each  such  deputy 
shall  have  like  authority,  in  every  re* 
spect,  to  collect  the  taxes  levied  or 
assessed  within  the  portion  of  the 
county,  town,  district  or  city  assigned 
to  him,  which,  by  this  chapter,  la  vested 
in  the  collector  himself;  but  each  ool* 
lector  shall,  in  every  respect,  be  re* 
sponsible  to  the  state,  ooimty,  towns, 
cities,  districts  and  Individuals,  cont- 
panies,  corporations,  as  the  case  may  be, 
for  all  moneys  collected,  and  for  every 
act  done  by  any  of  his  deputies  whilst 
acting  as  such,  and  for  any  oaiission  of 
duty  of  ouch  deputy*  Any  bond  or  se- 
ciurity  taken  from  a deputy  by  a collector, 
pursuant  to  this  chapter,  shall  b e avail* 
able  to  such  collector,  his  ropresenta* 
tives  and  sureties,  to  indemnify  them  for 
any  loss  or  damage  accruing  from  any  act 
of  such  dexmty*” 

This  section,  you  will  have  noticed,  was  only  enacted 
for  the  pvirpose  of  indemnifying  the  collector  in  the  event 
of  default  by  one  of  his  deputies,  so  as  to  obviate  any 
loss  which  the  collector  may  suffer*  You  will  have  further 
observed  that  it  is  discretionary  with  the  collector  as  to 
whether  or  not  such  a bond  is  to  bo  given*  In  this  liutanoe, 
the  collector  has  exercised  such  discretion  permitted  under 
the  statute  by  requiring  a bond  of  his  deputy*  Tlierefore, 
since  the  county  co\]rt  has  made  no  order  requiring  bond  a^ 
the  law  Imposes  no  requirement  as  to  a bozid,  then  it  follows 
that  a deputy  collector  of  revenue  may  not  be  reimbursed  for 
the  costs  of  such  boxid  obtained  under  the  provisions  of  Sec* 
tion  1,  supra*  This  is  becaxxse  the  bond  given  was  only  made 
for  the  purpose  of  protectizig  the  collector  and  not  for  the 
piirpose  of  protecting  a public  body*  Had  the  county  court 
made  an  order  requiring  such  a bond  be  given  in  order  to  px*o* 
tect  the  coTuity,  probably  the  county  deputy  collector  would 
be  entitled  to  be  reimbursed  for  the  coats  of  such  bond* 
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CONCLUSIOH 


It  i«  the  opinion  of  this  department  that  a 
deputy  collector  may  not  be  reimbursed  out  of  pxjbllc 
funds  for  costs  of  bond  given  to  Indemnify  or  protect  the 
collector  when  sxich  a bond  Is  not  required  by  law  and  the 
cotinty  cowt  has  made  no  order  reqxiirlng  such  bond* 


Hespeotfully  submitted^ 


RUSSELL  C.  S'POIEB 
Assistant  Attorney  General 


APPROVED  By* 


(Acting)  Attorney  General 


RCStVAC 
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Purclaase  of  real 
be  made  through 
agent 


estate  should 
the  purchasing 


y 


December  2^  1938 


Honorable  V>,  £d  Janeson 
President 
Boso’d  of  Managers 
Eleemosynary  Institutions 
Jefferson  City,I.Iisaouri 


Dear  Mr.  Jamesoni 


This  will  acknowledge  receipt  of  your  letter 
of  ijecember  10,  requesting  an  opinion  from  this  of- 
fice and  which  letter  reads  as  follows i 

"We  have  an  option  on  two 
pieces  of  property  at  St* 

Joseph  that  the  Eleemosynary 
Board  is  very  anxious  to  ac- 
qxxire  because  of  the  loca- 
tion and  the  very  great  ad- 
vantage that  wo\ild  acciTue  to 
our  Hospital  plant  if  these 
two  pieces  of  property  can 
be  purchased* 

"One  piece  of  property  is 
knovm  as  the  Bejrry  property 
and  la  optioned  to  us  for 
vl0,000,  and  contains  20 
acres.  It  is  now  occupied 
by  the  superintendent's  uweU- 
ing,  for  which  we  are  paying 
^100*00  per  month* 

"The  other  piece  of  property 
is  known  as  the  Guthrie  prop- 
erty and  contains  30  acres  and 
is  optioned  to  us  at  ^’9000*00* 

This  is  less  than  one-half  the 
• amoTint  this  property  could  have 
been  bought  for  several  years 
ago*  They  fit  into  the  needs 
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of  the  institution  at  St, Joseph 
perfectly, 

"Vve  have  the  money  in  our  appro- 
priation  for  Additions  to  purchase 
these  properties.  What  I would 
like  to  ask  of  you  is  whether  or 
not  the  Purchasing  Agent,  upon 
the  recommendation  of  our  Board, 
can  purchase  these  properties  for 
us  xmder  Section  2 of  the  State 
PxiTchasing  Agent's  Act  on  page 
411  of  the  1933  Statutes,  If 
either  of  these  options  expire, 
in  my  opinion  we  would  never  be 
able  to  get  them  renewed.  The 
titles  have  already  been  passed 
upon  in  your  office," 


Assuming  that  your  Board  has  authority  to  p\nr- 
chase  the  above  mentioned  property,  which  question,  how- 
ever, we  are  not  passing  on  as  same  is  not  presented  in 
your  request,  we  pass  on  to  the  question  asked,  namely, 
should  the  contemplated  purchase,  if  made,  be  handled 
by  or  through  the  State  Purchasing  Agent, 

In  this  connection  we  refer  you  to  the  pertinent 
part  of  Section  2,  Laws  of  1933,  page  411,  of  the  Purchas- 
ing Agent  Act,  which  reads  as  follows t 

"The  purchasing  agent 
shall  piirchase  all  lands, 

except  for  such  departments  as 
derive  their  power  to  acqviire 
lands  from  the  Constitution  of 
the  State,  " 


We  are  unable  to  find  any  provision  in  the 
Constitution  of  the  State  whereby  the  eleemosynary  board 
is  authorized  to  acquire  lands,  hence,  such  exception  as 
made  in  Section  2 does  not  apply  here. 
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VVa  note'  that  the  Berry  property  mentioned  is 
land  with  a dwelling  thereon.  Whether  or  not  the 
Guthrie  property  is  bare  acreage  or  contains  improve- 
ments is  not  stated.  Section  2 mentioned  authorizes 
the  Purchasinr;  Agent  to  purchase  lands  axui  sa^s 
nothing  ivith  reference  to  iaqprovements  thereon.  How- 
ever, it  is  a general  principle  of  law  that  a transfer 
of  land  carries  with  it  all  the  improvements  thereon 
\inle8s  expressly  reserved  by  the  deeds  of  transfer. 
Consequently,  we  do  not  believe  it  was  the  intention 
of  the  Legislature  to  limit  the  piirchase  to  bare  land, 
if,  perchance,  such  interpretation  should  be  sought 
to  be  placed  upon  the  wording  of  such  secbion. 


CONCLUSION 


It  is  our  opinion  that  if  the  contemplated 
purchases  mentioned  are  to  be  made  same  should  be 
handled  by  or  throxigh  the  State  Ptir chasing  Agent. 


YoTirs  very  truly 


J.  W.  BUFFINGTON 
Assistant  Attorney  General 


APPROVED 


J.  E.  ^AYLbli : 

(Acting)  Attorney  General 


JWB  LC 


APFROPRIATIOwS:  Construction  of  Appropriation  Act,  Laws  of 

Missouri  1937,  page  52.  - 


December  30 p 1938 


Colonel  VI,  Ed  Jameson 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  lllscourl 


Lear  Colonel: 


We  nasten  to  acknowledge  your  request  for  an  opinion 
vtnder  date  of  l^ecember  S9th,  as  follows: 


"Vfith  reference  to  the  enclosed 
correspondence  1 would  like  to  ask 
If,  in  the  opinion  of  your  office, 
the  Purchasing  iigent  upon  advice 
of  the  Eleemosynary  Board  would 
bo  within  his  legal  right  to  pur- 
chase the  two  pieces  of  property 
adjoining  State  Hospital  #S,  St« 
Joseph  from  the  appropriation  of 
our  own  funds  of  ^92, 460 .00  as 
shown  on  page  62  of  the  1937  Laws, 

"The  institution  la  In  great  need 
of  these  properties  and  they  are 
optioned  to  the  State  at  an  uniisual 
bargain,  and  we  would  like  to  ac- 
qulz^  them  If  It  Is  within  our 
rights  to  do  so  through  the  Pur- 
chasing Agent,  If  It  is  possible 
to  get  a favorable  opinion  from 
jour  office,  the  State  would  be 
many  thousands  of  dollars  ahead 
and  the  opportunity  will  probably 
not  present  itself  again," 


CoX.  VV,  Ed  JELtneaom 
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The  Appropriation  Act  to  which  you  refer  In  your 
letter  provides  t 


"B,  and  C.  Additions » HS'palrs 
and  Replacements i 

Building  equlpnent,  operative 
equipment  and  struct\u>ea  other 
than  buildings 9 and  labor » mater- 
ial and  supplies  for  repairing 
or  replacing  buildings  and  con- 
struction or  Installation  there- 
of   92,460.00" 


No  mention  is  made  of  land  and  althotigh  the  word 
"Additions"  might  be  construed  to  Include  the  same  (Neblett 
vs.  R.  S.  Sterling  Investment  Company  Tex.  Civil  App.  233 
S.  W.  604,  l.c.  609)  yet  the  Legislature  by  specifically 
en\uneratlng  the  chi^iracter  of  additions  Intended  to  come 
within  the  terms  of  the  Act,  It  Is  readily  apparent  that 
land  was  not  Intended  to^be  Included. 

It  Is  a familiar  mile  of  statutory  construction  that 
the  legislative  Intent  must.  If  possible,  be  obtained 
from  all  available  sources,  (Kllng  vs.  Kansas  City  61 
S.  U'.  (2nd)  411,  227  Mo.  App.  1248)  and  evidence  of  such 
Intention  Is  found  on  page  61  of  the  same  Act  relating 
to  funds  for  State  hospital  No.  1,  wherein  the  purchase 
of  land  Is  specifically  authorised: 


"B.  and  C.  Additions,  Repairs  and 
Replacements : 

Building  equipment,  p\irchase  of  lands, 
operative  equipment  and  structures, 
other  than  buildings  and  labor,  mater- 
ial and  supplies  for  repairing  or  re- 
placing buildings  and  construction 
or  installation  thereof  . . 25,066.00." 


V/e  appreciate  the  fact  that  the  state  mi^t  be  "many 
thousands  of  dollars  ahead",  and  that  the  opportunity  to 
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piirchase  the  land  dealred  may  "not  preaent  itself  again", 
hut  we  must  construe  the  Act  as  written  without  regard 
to  the  results  (State  ex  rel  Goiwian  vs,  Offutt  26  , W, 

(2nd)  830,  223  ko.  App.  1172), 

Fiom  the  foi-egolng,  it  la  our  opinion  that  land 
may  not  be  ptirchased  out  of  iXinds  a proprlated  by  the 
Leglsletvire  to  State  Hospital  No,  2 under  Additions,  He- 
pairs  and  Heplaoements,  as  same  appears  In  Laws  of  kla- 
sourl  1937,  page  52, 


iifespectfully  sutmltted,' 


iiASSLiaUH 

Assistant  Attorney  General 


APPROVED: 


HO'Y  ' ' 

Attorney  Genei-al 
MW:HT 


BONDS 


Premlvun  of  sxirety  bonds  of  circuit 
clerk  If  consented  to  by  the  govern- 
ing body  in  accordance  with  Section 
1,  page  190, Session  Laws  of  1937,  must 
be  i)ald  by  the  county  court  direct 
and  not  allowed  \inder  the  County  Budget 

Pebrur  ry  16,  1938  Act  of  1953. 


Mr.  W.  0.  Justice, 

Clerk  of  Circuit  Court, 
Newton  Goxmty, 

Neosho , Missouri . 

Dear  Sir: 


This  will  acknowledge  the  receipt  of  your  request  dated 
January  29,  1938  for  an  ofriclal  opinion  from  this  office,  which 
request  is  as  follows: 

"I  will  appreciate  very  much  if  I could 
have  an  opinion  of  the  following:  Is 
the  County  Court  liable  for  pa^oiient  of 
a Circuit  Clerk* s surety  bond? 

A Circuit  Clerk's  boiul  is  not  approved  by 
the  County  Com*t  and  they  have  nothing 
whatsoever  to  do  in  regard  to  it.  The 
Circuit  Clerk's  bond  in  this  county  is 
set  and  approved  by  the  Circuit  Judge, 
is  recorded  in  the  Recorder's  Office 
and  filed  In  the  State  Auditor's  Office. 


I have  just  read  the  opinion  on  the  sub- 
ject in  reference  to  the  Coxmty  Court  pay- 
ing or  disallowing  the  payment  for  the 
bonds  approved  by  the  County  Coux>t« 

This  question  arises  is  the  County  Coui’t 
the  governing  body  or  the  Circuit  Court 
in  this  ease?  If  the  Circuit  Court  be 
the  governing  body  would  it  not  be  proper 
to  inolwie  the  cost  for  the  bond  in  the 
yearly  budget  under  class  two?" 

Section  1,  page  190,  Session  Laws  of  1937,  applying  to 
county  officers  is  as  follows: 

"Whenever  any  officer  <hhhj  of  any  county 
of  this  state*-;H>;';i shall  be  required  by 
law  of  this  atate**'^: -s-or  by  any  order  of 
any  court  in  this  state,  to  enter  into 
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any  official  bond,  or  other  bond,  he 
may  elect,  a^th  the  consent  and  ap- 
proval of  the  gover^ng  body  of  such 
*<HHJ"{j-K*covinty  iHH<-if;;to  enter  Into  a 
surety  bond,  or  bonds,  with  a surety 
company  or  surety  conqpanles,  authorised 
to  do  tuslness  In  the  State  of  Missouri 
and  the  cost  of  every  such  surety  bond 
shall  be  paid  by  the  public  body  pro- 
tected thereby," 

This  section  Is  a new  statute  regarding  surety  bonds  and  is  the 
first  time  that  such  an  act  has  been  created  by  the  legislature. 

In  your  request  you  Inquire  If  the  circuit  coxirt  be  the  govern- 
ing body,  would  It  not  be  proper  to  inclxide  the  cost  for  the  bond 
In  the  yearly  budget  under  class  two,  I am  presiunlng  that  you 
referred  to  Section  5,  page  344,  Session  Laws  of  1933,  of  the 
County  Budget  Act,  Ii  construing  statutes,  all  sections  should 
be  read  together  and  as  the  Coxmty  Budget  Act  does  not  specifically 
set  out  the  payment  of  surety  bonds.  It  woxild  be  xmlawful  for  the 
coxmty  court  to  allocate  money  to  the  department  for  the  payment 
of  the  premlxnn  on  sxirety  bonds  where  the  special  Section  1,  page 
190  of  the  Session  Laws  of  1937 » specifically  state  that  the  pre- 
mlxnti  on  the  bond  must  be  paid  by  the  public  body  protected  thereby. 

Section  11786  R.S,  Mo,  1929,  was  amended  by  page  446  of 
the  Session  Laws  of  1937  bearing  the  same  section  number  and 
among  other  things,  provides t 

It  shall  be  the  duty  of 
• such  Circuit  Clerk  and  ex-offlclo  Record- 
er of  Deeds,  upon  the  filing  of  said 
report,  to  foxthwlth  pay  over  to  the 
Coxmty  Treasuirer,  all  moneys  collected 
by  him  dxirlng  the  month  and  requlied 
to  be  slxown  In  such  monthly  report  as 
hereinabove  provided,  taking  duplicate 
receipt  therefor,  one  of  xrtilch  shall 
be  filed  with  the  Coxmty  Clerk,  and 
every  such  Circuit  Clerk  and  ex-offlclo 
Recorder  of  Deeds  shall  be  liable  on 
his  official  bond  for  all  fees  collect- 
ed and  not  accoxmted  for  by  him,  and 
paid  into  the  Coxmty  treasury  as  herein 
provldedl  -{HH 

Under  this  section  a s amended.  It  is  the  duty  of  the  circuit  court 
to  pay  over  to  the  coxmty  treasury  moneys  collected  by  him  monthly. 
In  -view  of  tlxia  section,  the  clrcxilt  clerk  does  not  pay  over  moneys 
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collected  by  him  to  the  circuit  Judges,  but  to  the  county  treas- 
ury which  Is  the  collecting  body  of  the  oo\inty  court*  The  surety 
bond  eLven  by  the  circuit  clerk  is  to  protect  the  county  court 
and  the  county  treasuiry  and  not  the  circuit  Judge  or  Judges. 

To  Insure  the  payment  of  the  money  collected  by  the  cir- 
cuit clerk  to  the  county  treasury,  a bond  la  required  as  set  out 
In  Section  11666  R.S.  Mo.  1929 i * 

"hvery  clerk,  before  he  enters s on  the 
duties  of  his  office,  shall  enter  Into 
bond,  payable  to  the  state  of  Missouri 
with  good  and  sufficient  secuz*ltlea, 
who  shall  be  residents  of  the  coiuity 
for  which  the  clerk  Is  appointed  or 
elected,  in  any  ston  not  less  than  five 
thousand  dollars,  the  amount  to  be  fix- 
ed and  the  bond  to  be  approved  by  the 
court  of  which  ho  Is  clerk,  or  by  a 
majority  of  the  Judges  of  such  court. 

In  Vacation.  The  bond  sliall  he  con- 
ditioned that  he  will  faithfully  per- 
form the  duties  of  his  office,  and 
pay  over  all  moneys  idilcii  may  come  to 
his  hand  by  virtue  of  his  office,  and 
that  he,  his  executors  or  administrators, 
will  deliver  to  his  successor,  safe  and 
undefaced,  all  books,  records,  papers, 
seals,  apx^aratus  and  furniture  belonging 
to  his  office*" 

All  that  this  section  requires  frcmi  the  circuit  Judges  is  that 
they  must  approve  the  bond  and  Ih  case  of  a personal  bond,  approve 
the  surety  on  the  bond. 

Section  11668  R.S.  Mo*  1929  provides} 

"The  certificate  of  the  election  of  any 
clerk,  signed  by  the  presiding  Judge  of 
the  covin ty  court,  and  the  bond  of  every 
clerk,  shall  be  deposited  in  the  office 
of  the  secretax*y  of  state,  with  the 
approval  of  the  court  or  Judges  indorsed 
thereon." 

Under  Section  11671  R.S.  Ho.  1929,  the  bond  of  the  circuit 
clerk  shall  bo  recorded  In  the  recorder’s  office  In  the  county. 
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and  then  be  deposited  In  the  office  of  the  secretax^y  of  state. 

In  construing  a statute,  the  court  will  first  determine 
the  purpose  of  the  statute.  In  the  case  of  Bets  v.  Coltunbla 
Telephone  Company  (App.)  24  S.W.  (2d)  224,  the  court  saldt 

"To  get  at  the  true  meaning  of  the  Ian* 
guage  of  the  statute  the  court  must  look 
Into  the  whole  purpose  of  the  act,  the 
law  as  It  was  before  the  enactment  and 
the  change  In  the  law  Intended  to  be  made.” 

As  before  stated.  Section  1,  page  446,  Session  Laws  of  1937,  pro* 
vlded  the  payment  of  fees  collected  monthly  Into  the  county  treas* 
ury  and  althou^  the  circuit  Judge  or  Judges  approve  the  bond  of 
the  circuit  clerk,  he  Is  not  responsible  to  them  for  fees  collect- 
ed. The  purpose  of  the  act  was  to  protect  the  county  against 
defalcation  and  not  the  circuit  court. 

Section  36,  az^lcle  VI  of  the  Constitution  of  Uls.  ourl 
provides: 

"In  each  county  there  shall  be  a county 
court,  idiloh  shall  be  a court  of  record, 
cuid  shall  have  Jurisdiction  to  transact 
all  county  and  such  other  business  as  may 
bo  prescribed  by  law.  The  court  shall 
consist  of  one  or  more  Judges,  not  exceed- 
ing throe,  of  whom  the  probate  Judge  may 
be  one,  as  may  bo  provided  by  lawT" 

This  section  must  be  strictly  construed  and  the  county  court  only 
can  contract  for  the  payment  of  premliims  on  surety  bonds  described 
under  Section  1,  page  190  of  the  Session  Laws  of  1937. 

The  x>owers  and  duties  of  the  county  coxirt  tinder  Section 
36,  article  VI  of  the  constitution  was  upheld  In  State  ox  rel. 
Bucker  v.  llciaroy,  274  S.W.  749,  where  the  court  said: 

"The  gist  of  this  case  hovers  around 
section  56  of  article  6 of  the  Missouri 
Constitution  for  1875.  This  section 
reads: 

*In  each  county  there  shall  be  a county 
court,  vhlch  shall  be  a court  of  record, 
and  shall  have  Jurisdiction  to  transact 
all  county  and  such  other  business  as 
Biay  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  Judges,  not 
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exeeedlnf^  three,  of  whom  the  probate 
Judge  may  be  one,  as  may  be  provided 
by  law, • 

By  lew  Uieae  courts  have  been  estab- 
lished so  as  to  consist  of  a presiding 
Judge  (to  be  elected  by  the  idiole  county) 
and  two  associate  or  district  Judges  to 
be  chosen  by  the  electorate  of  their 
respective  districts.  But  idiat  we  want 
to  eoqphaslse  is  the  fact  that  the  court 
is  of  constitutional  origin,  axid  its 
Jurisdiction  fixed  by  the  Constitution. 

In  the  language  of  the  organic  law,  such 
covirt  * shall  have  Jurisdiction  to  trans- 
act all  county  * * * business.'  Other 
business  may  be  added  to  its  Jurisdiction 
by  law,  but  no  law  can  take  from  it  that 
which  the  Constitution  expressly  gives; 
i.e.,  that  it  shall  transact  all  county 
business,  ♦m-jhuh; * 

County  Budget  Act,  Section  5,  page  544,  Session  Laws  of 
1933,  must  be  strictly  construed  axid  does  not  provide  for  the 
furnishing  of  surety  bonds,  and  in  no  event  can  the  premium  for 
the  bond  be  allocated  to  the  yearly  budget  of  the  office  of  tlie 
circuit  clerk. 


CONCLUSION 

In  conclusion,  will  say  that  it  is  the  opinion  of  this 
office  that  the  governing  body  of  a county  to  be  protected  by  a 
surety  bond  is  the  county  court  and  not  the  circuit  court.  The 
fees  and  other  money  to  be  protected  by  the  surety  bond  are  to 
be  paid  into  the  county  treasury  for  the  use  of  the  county  and 
under  the  orders  of  the  county  court  and  not  the  circuit  court. 

Therefore,  the  only  procedure  for  a circuit  clerk  to  ob- 
tain a surety  bond  as  provided  in  Section  1,  page  190  of  the  Session 
Laws  of  1937,  is  by  consent  and  approval  of  the  county  court. 

Respectfully  submitted. 


W.  J.  BURSE 

Assistant  Attorney  General 

APPUOVEDi 


J.  ii.  TA’^LCH 

(Adting)  Attorney  General 
WJBtDA 


SALARIES  AND  FEES: 
CONSTABLES: 
INQ.UEST3 : 


Constables  may  charge  a fee  of  one 
dollar  for  stumnonlng  a Jury  for  a 
coroner's  Inquest. 

$ 
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Mr.  Alvin  H*  Juergensmeyer, 

Prose outing  Attorney, 

Warren  Coiinty, 

Warrenton,  Mlsaoux*!. 

Dear  Sin 

This  is  in  reply  to  yotirs  of  June  20  requesting 
an  official  opinion  from  this  department  based  upon  the 
following  letter: 

"The  law  provides  that  a coroner  shall 
have  the  constable  or  sheriff  to  summon 
a in  case  of  an  inquest.  The 

regular  fee  for  the  sheriff  for  summon- 
ing Jury  in  a oase  and  calling  same  for 
trial  as  per  Section  11789  R.3.  M.  1929 
is  $1.00.  The  Statute  does  not  provide 
how  the  constable  shall  be  paid  for 
summoning  the  Jury. 

It  is  a service  rendered  and  I should 
like  to  know  whether  your  Department 
has  made  any  ruling  as  to  nAiether  a 
constable  or  sheriff  is  entitled  to  pay 
for  summoning  a Jviry  for  a coroner* a 
inquest." 

By  your  letter  you  state  that  you  do  not  find  that 
the  statutes  directly  provide  how  the  constable  shall  be 
paid  for  the  sumnoning  of  the  Jtory  for  a coroner's  in- 
quest. In  our  research  on  this  question  we  find  that 
Section  11612,  R.S.  Mo.  1929  provides  as  follows: 
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« 

"Every  coroner,  so  soon  as  he  shall 
be  notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to  his 
death  by  violence  or  casualty,  being 
found  within  his  coiuity,  shall  make 
out  his  warrant,  directed  to  the 
constable  of  the  township  where  the 
dead  body  is  foujod,  requiring  him 
forthwith  to  summon  a jxiry  of  six 
good  and  lawful  men,  householders  of 
the  same  township,  to  appear  before 
such  coroner,  at  the  time  and  place 
in  his  warrant  expressed,  and  to 
inquire,  upon  a view  of  the  body  of 
the  person  there  lying  dead,  how  and 
by  whom  he  came  to  his  death." 

Section  11613,  R.S.  Mo.  1929  provides  as  follows: 

"Every  such  constable  to  whom  such 
warrant  shall  be  directed  ^all 
forthwith  execute  the  same,  and 
shall  repair  to  the  place  where 
the  dead  body  Is,  at  the  time 
mentioned,  and  m^e  return  of  the 
warrant,  with  his  proceedings 
thereon,  to  the  coroner  who  grant- 
ed the  same." 

Section  11624,  R.S.  Mo.  1929  pz*ovldes  as  follows: 

"If  the  coroner  Is  unable  to  take 
the  inquest,  any  Justice  of  the 
peace,  or  any  Judge  or  Justice  of 
some  court  of  record  of  the  proper 
county,  may  take  the  inquest  and 
perform  all  the  duties  hereby  en- 
joined on  the  coroner." 

From  your  letter  it  appears  that  you  are  under  the 
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Impression  that  the  statute  which  refers  to  fees  of  the 
sheriff  would  apply^  however^  In  the  case  of  Hagener  v. 
Publishing  Company,  172  Mo.  App.  442,  the  court  held 
that  It  was  not  the  duty  of  the  sheriff  to  attend  the 
coroner's  Inquest  and  for  that  reascai  1 do  not  think 
the  sheriff's  statute  on  salaries  and  fees  would  be 
applicable  to  your  question.  Section  11625,  R.S.  Mo. 
1929  provides  as  followsi 

"If  the  constable  of  the  proper  town- 
ship is  unable  to  execute  the  duties 
required  by  this  chapter,  the  officer 
taking  the  inquest  may  direct  his 
warrant  to  any  householder  of  the 
county,  who  shall  i>erfona  the  duties 
of  constable,  be  subject  to  the  same 
penalties,  and  entitled  to  the  same 
fees." 

By  this  section  if  the  constable  is  \xnable  to 
serve  the  warrant  for  the  Jury  the  coroner  may  direct  it 
to  any  householder  in  the  county.  This  section  provides 
that  such  householder  may  receive  the  same  fees  for  this 
service  as  the  constable. 

By  Section  11632,  R.S.  Mo.  1929  it  provides  in 
part  as  follows! 

"The  coroner  or  other  officer  holding 
an  inquest,  as  provided  for  by  this 
chapter,  shall  present  to  the  county 
court  a certified  statement  of  all  the 
costs  and  expenses  of  said  inquest, 
inclxiding  his  own  fees,  the  fees  of 
Jurors,  witnesses,  constables  and 
others  entitled  to  fees  for  which  the 
county  is  liable|"«  *♦**♦#♦ 


Section  11777,  R.S.  Mo.  1929  which  provides  for  the 
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feea  of  the  oonstable  is  in  part  as  follows* 

"Constables  shall  be  allowed  feea  for 
their  services  as  follows* 

For  siumonlng  each  Jury  before  a Justice 
of  the  peace vl.CX}." 

We  recognise  the  rule  laid  down  by  the  court  in 
the  case  of  State  ex  rel.  v.  Brown,  146  Mo.  401,  idiereln 
It  Is  held  that  an  officer  Is  not  entitled  to  a fee  or 
compensation  unless  allowed  by  statute. 

Said  Section  11777,  allowed  the  constable  a fee 
for  calling  a Jury  before  a Justice  of  the  peace  but 
makes  no  provisions  for  such,  fee  in  case  the  Jtiry  Is 
called  before  the  coroner. 

Section  11624,  supra,  provides  that  a Justice 
Tinder  certain  clrcunstances  may  hold  an  Inquest.  In 
such  a case  there  Is  no  doubt  that  the  oonstable  would 
be  entitled  to  the  fees  for  summoning  such  a Jury  before 
a Justice  of  the  peace  idio  Is  holding  the  Inquest.  It 
would  seem  to  be  unfair  to  the  officer  to  prohibit  him 
from  CO  .Electing  a fee  for  sumiionlng  a Jury  for  an  Inquest 
before  a coroner  or  any  other  offl :er  except  the  Justice 
of  the  peace  whereby  the  statute  referred  to  above  he 
would  be  entitled  to  the  fee  If  the  Justice  of  the  peace 
holds  the  Inquest.  There  Is  no  doubt  that  the  lawmakers 
have  Intended  that  the  officers  be  paid  for  this  service 
for  In  said  Section  11625  they  reasserted  themselves  as 
to  this  fee  idien  they  stated  that  the  householder  who 
serves  the  process  for  the  oonstable  shall  be  allowed  the 
same  fees  as  the  constable. 

Said  Section  11632  contea^lates  that  the  oonstable 
shall  jreoelve  feea  for  serving  the  warrant  for  the  Jury* 
for  It  directs  the  coroner  to  Include  the  fees  of-  the 
constable  In  his  fee  bill  to  the  county  court. 
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CONCLUSION 


VThlle  there  la  ziot  a direct  provision  for  paying 
a constable  for  stonmonlng  a Jury  for  an  inquest  held  by 
any  officer  except  a Justice  of  the  peace,  yet  by  reading 
all  of  the  fox^egolng  statutes  together,  we  are  of  the 
opinion  that  the  lawmakers  intend  that  the  person  who 
summons  a Jury  for  an  inquest  whether  held  by  a Justice 
of  the  peace,  coroner,  or  any  other  officer  authorized 
to  hold  such  inquest  shall  be  entitled  to  a fee  of 
one  dollar  for  such  service  and  for  mileage  as  is  provided 
by  the  statute. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


A'  PROVED  t 


J.  -tAYtOi^ 

(Acting)  Attorney  General 


TWB  DA 


TAXATION  AND 
REVENUE : 


Property  sold  for  general  taxes  under  Senate 
Bill  No.  94  vest  title  In  the  certificate 
holder  upon  the  delivery  of  a deed  \inless 
parties  In  interest  have  exercised  their  right 
of  redemption  within  the  statutory  period. 
Certificate  holder  must  pay  all  subsequent  and 
prior  unpaid  taxes. 
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Ur.  R.  L.  Jones 
Clerk  of  County  Coxirt 
New  Uadrld  County 
New  Nadrldf  Missouri 


FILED 


hear  Mr.  Jones i 


We  desire  to  acknowledge  your  request  for  an  opinion 
on  November  ISth^  which  is  as  follows t 


"(i^estions  have  arisen  in  this  covinty 
as  to  several  features  of  what  is 
cooBnonly  known  as  the  Jones-Munger  law. 

Under  Section  9956a,  fovind  in  Laws  of 
Missouri,  1933,  at  page  437,  relative 
to  the  z*edemptlon  of  lands  sold  for 
taxes,  is  it  your  opinion  that  when  the 
lands  have  no  bid  the  first  and  second 
offerings  but  are  sold  for  less  than 
the  amount  of  delinq\ient  taxes  at  the 
thi3Kl  offering,  that  the  original  owner 

can  come  in  and  redeem  this  land  for  ^ 

the  amoiint  bid  by  the  purchaser,  plus 

the  customary  interest,  or  must  he  pay 

the  taxes  in  fiill,  that  was  due  or 

shown  to  be  due  at  the  time  of  sale?  . 

This  question  brings  up  another  question 
that  the  land  stands  good  for  the  taxes, 
and  if  tho  original  owner  redeemed  it 
at  a figure  less  than  the  full  amount 
of  taxes,  the  land  would  then  stand 
good  for  the  balance  of  the  taxes,  and 
this  is  one  question  we  would  like  to 

get  strai^t  on,  ; 
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"Also  when  sold  for  state  and  county 
taxes f does  this  eliminate  any  mort- 
gage, city  taxes,  drainage  taxes  or 
any  other  Improvement  taxes  for  the 
same  years  sold  for,  providing  these 
other  sub-dlvlslons  do  not  come  In  and 
redeem? 

"Also  under  Section  9957o,  Lava  of 
Mlssotirl  1933,  found  at  page  440,  do 
you  hold  that  the  holder  of  purchase 
certificate  miist  pay  all  taxes  due 
at  the  time  of  b elng  entitled  to  a 
deed.  Including  drainage,  city, 
special  Improvement  taxes,  or  Just 
state  and  county  taxeet” 


I. 


Lands  sold  at  a thlz^  sale  for  less  than  the  amount 
of  delinquent  taxes  may  be  redemned  by  the  original  owner  by 
paying  the  amount  of  the  certificate  and  Interest  thereon, 
plus  subsequent  taxes  paid. 


nils  question  was  passed  on  by  this  department  In 
an  opinion  to  Mr*  Mark  Y/«  Wilson,  Prosecuting  Attorney  of 
Henry  County,  on  January  4,  1937,  a copy  of  which  Is  enclosed. 


II. 


If  the  original  owner  redeemed  land  at  a figure  less 
than  the  full  amoimt  of  the  taxes,  the  land  would  then  stand 
good  for  the  balance  of  the  taxes. 


This  Inquiry  Is  answered  In  an  oplnl<m  rendered  by 
this  department  to  Mr.  John  O.  Burkhardt,  Associate  City 
Counselor  of  the  City  of  St.  Louis,  a copy  of  #iloh  Is  en- 
closed herein. 


//3  Mr.  B.  L.  Jones 
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III. 


When  land  Is  sold  for  state  and  county  taxes « 
does  this  eliminate  any  mortgage,  city  taxes,  drainage  taxes 
or  any  other  Improvement  taxes  for  the  same  years  sold  for, 
providing  such  subdivisions  do  not  come  In  and  z^deem? 


The  lien  for  taxes  Is  not  changed  by  Senate  Bill 
No.  94  or  the  Jones-Munger  Act.  Such  act  Is  but  a procedural 
statute  for  the  enforcement  of  liens  which  are  of  the  same 
nat\ire  after  the  passage  of  this  act  as  they  were  before.  We  * 
therefore  look  to  the  statutes  establishing  these  liens  and 
decisions  concerning  them.  Decisions  determining  the  nature 
of  state  and  county  liens,  city  liens  and  Improvement  tax 
liens  aiKl  the  priority  of  the  same  would  still  beappllcable 
under  the  Jones-Munger  Act  Insofar  as  the  sale  proceeding 
Itself  Is  concerned.  One  of  the  oases  determining  the  res- 
pective priority  of  drainage  district  assessments  and  state 
and  county  taxes  Is  that  of  Little  River  Drainage  District 
vs.  Sheppard,  a decision  of  the  Supreme  Court  en  bane,  re- 
ported at  7 S.  W.  (2d)  1013.  In  this  case  the  plaintiff 
brought  suit  to  collect  delinquent  drainage  taxes  assessed 
for  the  years  1921  to  1927.  The  answer  alleged  aa  a complete 
defense  that  the  land  was  sold  under  Judg^nent  of  the  circuit 
court  for  general  state  and  county  taxes  due  for  the  years 
1921  to  1924,  and  defendant  claimed  under  that  tax  title. 

The  question  of  the  priority  of  these  taxes  and  respective 
rights  of  the  parties  after  the  sale  for  state  and  county 
taxes  wez-e  the  problena  determined  bearing  upon  the  Issues 
here  considered.  The  Court  held  In  effect  that  as  the 
drainage  district  was  not  a party  to  the  suit  It  was  not  bovmd 
by  the  decision  and  that  Its  lien  for  drainage  district  taxes 
was  not  cut  out  by  such  sale  but  that  It  could  redeem  the 
property  from  the  purchasers  at  such  sale,  or  could  proceed 
to  enforce  Its  lien  for  drainage  taxes  and  the  purchaser  at 
such  sale  could  then  redeem  the  property  by  paying  the  state 
and  county  taxes  for  which  the  property  had  been  sold.  In 
the  coto’se  of  the  opinion  the  Court  stated,  l.c.  1014 1 


"The  lien  for  state  and  county  tax  shall 
be  paramount.  The  statute  does  not  say 
that  It  shall  necessarily  destroy  the 
district  lien  for  special  taxes.  The 
plaintiff  district,  according  to  the 
stipulation  and  the  finding  of  the  t rial 
court,  was  not  made  a party  to  this  pro- 
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ceedlng*  No  person  or  corporation 
can  be  affected  by  a proceeding  to 
which  he  or  it  Is  not  made  a party, 
and  that  applies  to  tax  suits.  For 
instance,  the  state's  lien  for  taxes 
is  superior  to  a prior  mortgage  lien, 
and  a sale  under  such  tax  lien  conveys 
title  to  the  purchaser  but  does  not 
affect  the  mortgagee's  right  to  re- 
deem. " 


The  foregoing  decision  is  In  respect  to  taxes  levied 
by  a drainage  district  orgwlsed  by  the  Circuit  Court.  In 
Williams  vs.  Hudson  93  Ho.  524,  In  the  coiu'se  of  the  opinion 
the  court  says: 


"Tax  liens,  whether  prior  in  point  of 
time  or  not  are  superior  to  the  lien 
of  the  deed  of  trust." 


In  Allen  vs.  McCabe  93  Mo.  138,  the  court  says: 


"It  must  be  remembez^ed  that,  althou^ 
the  statute  makes  it  necessary  that 
the  owner  of  the  piroperty  shotild  be 
made  a p hty,  and  this  Is  necessary 
to  call  into  activity  the  jurisdiction 
of  the  court  over  the  subject-nnatter,  yet, 
when  this  Is  done,  the  proceeding  is  in 
r«n  against  the  pz^perty  to  enforce  the 
lien  of  the  State  on  that  property,  sub- 
ordinate to  which  the  owner  holds  his 
title;  the  Judgment  Is  rem.  The 
execution  goes  against,  and  ihe  sheriff 
sells,  the  property,  and  not  the  interest 
of  any  particular  person  In  It." 


In  heriwether  vs.  Overly,  228  Mo,  218,  the  co\irt  says 


"A  tax  against  real  estate  Is  a tax  against 
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the  property,  and  not  af^ainst  the 
owner*  If  the  taxes  have  been  legally 
assessed  they  become  a lien  on  the 
property  prior  to  any  other  liens*" 


'.Ve  shall  now  turn  to  the  Jor  es-Munger  Act  to  determine 
what  provision  ie  there  made  for  the  redeoqption  of  prox>erty 
after  the  s.^le  or  the  tax  certificate*  Seoticm  9066A,  page 
437,  Laws  of  Missoxiri  1953,  provides  in  part  as  follows! 


"‘Ihe  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  per- 
sons having  an  interest  therein,  may 
redeem  tke  same  at  any  time  during 
the  two  years  next  ensuing,  in  the 
following  Bianner:  hy  pay  ng  to  the 
county  collector,  for  the  use  of  the 
piarchaser,  his  heirs  or  assigns,  the 
full  8\aa  of  the  ptirchase  money  named 
in  his  certificate  of  purchase  and 
all  the  costs  of  the  Sule  together 
with  Interest  at  the  rate  specified 
In  such  certificate,  not  to  exceed  ten 
percentum  annually,  with  all  subsequent 
taxes  which  have  been  paid  thereon  by 
the  purchaser,  his  heirs  or  assigns,  with 
interest  at  the  rate  of  eight  percentum 
per  annxsn  on  such  taxes  subsequently  paid, 
and  in  addition  thereto  the  person  re- 
deeming any  land  shall  pay  the  costs 
Incident  to  entry  of  recital  of  such  re- 
demption* * * " 


By  the  foregoing  provisions  any  person  having  an 
interest  in  the  land  is  privileged  to  redeem  within  two  years 
after  the  sale  by  conplylJig  with  the  provisions  therein  set 
out*  This  section  should  be  construed  liberally  so  as  to 
encompass  within  its  terms  all  persona  or  parties  having  an 
Interest  In  the  land*  It  must  be  construed  as  permitting  the 
redemption  from  such  s >le  by  the  drainage  district  or  by  the 
pxirchaser  under  the  drainage  district  sale* 

While  the  foregoing  covers  the  matter  of  your  Inquiry, 
we  direct  further  attention  to  Section  9957,  page  438,  Laws  of 
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Missouri,  1953,  This  section  provides! 


"If  no  person  shall  redeem  the  lands 
sold  for  taxes  within  two  years  from 
the  sale,  at  the  eiqjiration  thereof, 
and  on  production  of  certificate  of 
purchase,  « « « * * tha  collector  jof,  ■ 
the  county  in  which  t^  sale  of  such 
lands  to^  plaoe  sHall  execute  to  l:he 
Durclmiser « his  heirs  or  assigns,  in 
the  name  of  the  state,  a'  conveyance 

sL  ^ £Sfii  2lt£^  20  fSklTlMSri&U^ 
vest  in  the  grantee  an  absolute 
Tee^  simple.  suVjlect!.'  however 
olafms  ihere'on  l^or  exce^ 

such  unpaid  taxes  exisiing  ai 

jands  and 


^e  purchaser  of  a tax  certificate  at  a sale  held 
pttrsxiant  to  the  Jcnesoltunger  Act  is  authorised  to  obtain  a 
clear  title  to  the  land  described  in  the  certificate  at  the 
ejq;>iration  of  two  years  of  the  date  of  sale  if  by  that  date 
the  land  has  not  been  redeemed  by  the  provisions  of  this 
section.  The  title  which  he  obtains  is  to  be  free  and  clear 
of  all  encumbrances,  charges  or  taxes  except  a lien  which 
was  superior  to  the  lien  of  the  taxes  for  which  the  land  was 
sold.  Therefore,  in  the  event  that  redemption  is  to  be  made 
under  the  provisions  of  this  act,  it  should  be  made  within 
two  years  of  the  date  of  sale,  for  if  the  p\ix*chaaer  of  the 
certificate  obtains  a deed  therefore  it  apj^ears  that  he  takes 
he  property  free  and  clear  of  all  encumbrances  and  taxes 
existing  at  the  time,  and  which  were  inferior  to  the  taxes 
for  whieh  the  land  was  sold. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  department 
that  if  general  taxes  have  been  legally  assessed  they  become 
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a lien  on  the  property  prior  to  all  other  liena,  and  that 
imder  the  provisions  of  Senate  Bill  No.  94  any  parties  in 
interest  may,  within  the  two  year  period,  redeem,  but  in 
event  such  parties  in  interest  do  not  exercise  such  ri^t 
of  redemption  within  such  period  and  the  certificate  holder 
performs  the  duties  enjoined  upon  him  by  the  statute  and 
receives  his  deed,  such  deedholder  receives  a title  to  the 
property  free  from  any  and  all  rights  of  such  parties  in 
interest. 


IV. 


Under  Section  9957c,  Laws  of  Missouri  1933,  at 
page  440,  do  you  hold  that  the  holder  of  a p t chase  certifi* 
cate  must  pay  all  taxes  due  at  the  time  of  being  entitled 
to  a deed,  including  drainage,  city,  special  improvement 
taxes,  or  just  state  and  county  taxes? 

We  presvunas  your  inquiry  relates  to  a tax  sale 
for  general  taxes.  Section  ^957c.  Senate  bill  No.  94,  Laws 
of  Missouri  1933  is  in  part  as  follows t 


"i^ery  holder  of  a certificate  of  purchase 
shall  befoz>e  being  entitled  to  ap  ly  for 
deed  to  any  tract  or  lot  of  land  described 
therein  pay  all  taxes  that  have  accrued 
thereon  iIncFThe  issuance  of  saXaTc^ifi^ 
cate . or  any  prior  taxaa  that  may  yamain 
due  and  unpaid  on  said  property,  and  the 
lien  for  wni^  was  not  foreclosed  by  sale 
T^der  which  such  Kolder  makes  demaiKi  for 
deed.  - ■»  " (Underscoring  oxirs ) 


The  certificate  holder  shall  before  being  entitled  to  apply 
for  a deed  pay: 

(1)  h11  taxes  which  have  accrued  on  the  land  or 

lot  since  the  issviance  of  said  certificate.  The  collector  . 
must  crllect  the  taxes  for  towns  and  villages,  also  for 
levees  and  certain  drainage  districts,  but  such  collections 
are  made  by  him  not  as  county  collector,  but  merely  because 
by  statute  the  collector  has  been  designated  to  make  such 
collections  for  such  organizations  and  his  actions  in  making 
their  collections  are  distinct  from  his  actions  in  collecting 
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general  taxes*  As  tax  collector « in  making  sales  tinder 
Senate  Bill  No*  94  for  general  tax  and  issuing  a oertificate 
therefor,  before  issuing  a deed  after  the  expiration  of  two 
to  such  certificate  holder,  the  collector  shall  re* 
quire  the  certificate  holder  to  pay  all  paaeral  taxes  which 
have  accrued  on  the  land  or  lot  since  the  issiuince  of  t hs 
certificate* 

(2)  Any  prior  taxes  that  may  rmnain  due  and  unpaid  on 
said  property,  and  the  lien  for  which  was  not  foreclosed 
by  sale  under  which  such  holder  makes  desiand  for  a deed. 

In  Little  Liver  vs*  Sheppard  76  S*ff*  (2d)  1013, 
l*c*  1014,  the  court  en  banc  said< 


’"ihe  lien  for  state  and  county  tax  shall 
be  paramovmt*” 


In  l^riwether  vs*  Overly  228  Mo*  218,  the  covirt 

says  X 

"A  tax  against  real  estate  is  a tax 
against  the  property  and  not  against 
the  owner.  If  the  taxes  have  twen 
legally  assessed  they  become  a lien 
on  the  property  prior  to  any  other 
liens*’*  (Underscoring  ours ) 


Therefore,  general  tauxes  are  prior  to  drainage  and  ether 
improvement  taxes  as  well  as  city  taxes  and  such  taxes  be- 
ing inferior  to  Tieneral  taxes , the  same  can  not  be  classified  as 
prior  taxes . designated  In  Section  9957c,  supra. 

eONCLbSlON 


ITierefore,  it  is  the  opinion  of  this  department  thatx 

(1)  Every  holder  of  a certificate  of  purchase  shall  before 
being  entitled  to  apply  for  deed  to  any  tract  or  lot  cf  land 
described  in  the  certificate  pay  to  the  collector  all  general 
taxes  that  have  aecx*ued  thereon  since  the  issuance  of  sueix  cer* 
tifioate. 

(2)  That  the  cez^ificate  holder  shall  before  being  en- 
titled to  apply  for  such  deed  pay  only  prior  taxes  that  may 


#9 


Mr.  H.  L.  Jones 


November  28,  1938 


remain  due  and  \uipald  on  said  property  and  the  lien  for  whleh 
was  not  foreclosed  by  sale  under  which  siich  holder  makes  demand 
for  a deed,  and,  drainage  and  other  improvement  taxes  as  well 
as  city  taxes,  not  being  prior  taxes,  it  is  not  incimibent 
upon  the  collector  to  collect  the  same  as  a prereqxiisite  to 
the  certificate  holder  being  entitled  to  a deed. 


Itespeotfully  submitted. 


iS.  V.  ^IDLING 

Assistant  Attorney  General 


iiPiliOVlih: 
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PKOBATE  COURT:  Probate  ‘Judge  cannot  require  security  for  costs 

in  an.  insanity  hearing. 


December  2Q,  1938 


Ron.  Liza  Johjison 
Assistant  Prosecuting  Attorney 
Jasper  Coxuity 
Carthage 9 Missouri 

Dear  Sir: 

This  department  Is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

**!  shall  appreciate  your  giving  me 
at  jour  earliest  convenience^  your 
opinion  as  to  whether  or  not  a Jvidge 
of  a Probate  Coiirt  may  make  an  order, 
requiring  Security  for  Costa  in  an 
insanity  hearing  begun  under  the  pro- 
visions of  Section  448,  K*S.  ko« 

1929.  Sections  1257  and  1238  H.S. 

Ko,  1929  in  providing  for  orders  for 
Security  for  coats,  do  not  specifically 
name  the  Probate  Court,  and  Section 
2058,  R.S.  ko*  1929  provides  that  ■‘Pro- 
bate Coiu'ts  shall  be  governed  by  cer- 
tain sections  as  to  jurisdiction. 

"I  fall  to  find  any  decisions  in  our 
coiarta  touching  the  above  question, 
and  would  appreciate  your  opinion.” 

Section  448,  R.S.  ki8so\nri,  1929,  reads  as  fol- 
lows t 

”lf  information  in  writing^  verified 
by  the  informant  on  his  best  infoiv- 
matlon  and  belief,  be  given  to  the 
probate  cotirt  that  any  person  in  its 
county  is  an  idiot,  lunatic  or  person 
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of  Tonsoimd  mind*  and  Incapable  of 
managing  hla  affairs » and  praying 
that  an  inquiry  thereinto  be  had« 
the  coxjrt^  if  satisfied  there  is 
good  cause  for  the  exercise  of  its 
Jurisdiction^  shall  cause  the  facts 
to  be  inquired  into  by  a Juryt 
Provided*  that  if  neither  the  party 
giving  the  information  in  writing* 
nor  the  party  whose  sanity  is  being 
Inquired  into  call  for  or  demand  a 
Juiry*  then  the  facts  may  be  inquired 
into  by  the  court  sitting  as  a Jury." 

This  section  sets  out  specifically  the  proced\u*e 
for  the  cammencement  of  the  heGa*ing  on  insanity* 

Section  2058*  K.S.  Missouri*  1920*  reads  as  fol- 
lows i 

"i^obate  courts*  in  the  exercise  of 
their  Jtnrisdiction*  shall  be  governed 
by  the  statutes  in  relation  to  admin- 
istration* to  guardians  and  curators 
of  minors  and  persons  of  xmsound  mind* 
to  apprentices*  and  such  lavs  as  may 
be  enacted  defining  and  limiting  the 
practice  in  said  courts*” 

It  will  be  noticed  by  tiiis  section  that  the  pro- 
bate courts  shall  be  governed  by  the  statute  in  relation 
to  administration  to  gxiardlans  and  ctirators  of  minors* 
etc**  It  provides  further  for  the  enactment  of  other 
laws  defining  and  limiting  the  practices  in  said  courts* 

The  law  as  enacted  for  the  filing  of  securities 
for  costs  in  ordinary  civil  procedure  and  in  ordinary 
civil  actions  is  set  out  in  Section  1238*  R.S.  hissouri* 
1929*  and  reads  as  follows t 

”If*  at  acy  time  after  the  coninence- 
ment  of  any  suit  by  a resident  of 
this  state*  he  shall  become  non-resident* 
or  in  any  case  the  court  shall  be  satis- 
fied that  any  plaintiff  is  unable  to  pay 
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the  coats  of  atilt^  or  that  he  la  so 
linaettled  as  to  endanger  the  officers 
of  the  court  with  respect  to  their  le- 
gal demands » the  coxirt  shall,  on  motion 
of  the  defendant  or  any  officer  of  the 
court,  rule  the  plaintiff,  on  or  before 
the  day  In  such  rule  named,  to  give  se- 
etirlty  for  the  payment  of  the  costs  In 
such  suit}  and  If  such  plaintiff  shall 
fall,  on  or  before  the  day  In  such  rule 
named,  to  file  the  undertaking  of  some 
responsible  person,  being  a resident  of 
this  state,  vhereby  he  shall  bind  him- 
self to  pay  all  costs  which  have  ac- 
crued or  zaay  accrtie  In  such  action,  or 
deposit  with  the  clerk  of  the  court  In 
which  said  suit  Is  pending  a sum  of 
money  sufficient  to  pay  all  costs 
that  have  accrued  or  will  probably  ac- 
crue In  the  case,  subject  to  be  In- 
' creased  at  any  time  whenever  the  coTjrt 
may  deem  proper  and  by  Its  order  re- 
qxilre,  the  court  may,  on  motion,  dis- 
miss the  s\ilt  unless  such  undertaking 
shall  be  filed  or  sum  of  money  be  de- 
posited before  the  motion  la  determined*" 

Ihls  section,  1238  supra.  Is  not  contained  In  any 
article  governing  probate  court  jurlsdlptlona* 

The  statutes  pertaining  to  the  procedure  In  In- 
sane Inqtilsltlons  mxist  be  strictly  constznied*  In  the  case 
of  Ruckert  v*  ^ojre,  295  S*W«  795,  l*c*  798,  the  court 
saldt 

"An  Insanity  proceeding  Is  In  Invltum, 
and  seeks  to  deprive  the  cltlsen  of  his 
liberty  or  property,  or  both*  S\ich 
proceeding  seeks  to  take  away  front  the 
citizen  not  only  his  right  to  the  pos- 
session of  his  own  property,  but  also 
his  right  to  contract  freely  with  ire- 
speot  to  his  property,  and  to  dispose 
of  and  do  with  It  as  he  will*  There- 
fore It  Is  said  that I 
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"'Vihere  a statute  prescribes  a 
certain  method  of  procedure  to  de- 
termine ahether  persons  are  Insane^ 
such  Inquiries  must  be  conducted  In 
the  mode  prescribed^  and  the  statute 
regulating  such  pz^eedlngs  must  be 
followed  strictly**  14  R*C*L«  556^ 

557. 

”* Proceedings  for  an  adjudication  of 
Insanity  against  an  individual  are  x^- 
q\ilred  to  be  in  strict  compliance  with 
the  statutox7  requirements**  32  C*J* 

esi." 

In  the  case  of  State  v*  Iloltcamp^  235  Mo*  222, 
l.c*  229,  the  coxirt  said: 

"Ohe  Insanity  Inquiry  Involves  no 
q\isstion  of  public  wrong*  It  Is  a 
proceeding  to  protect  the  private 
rights  of  the  individual  in  his  prop- 
erty and  person*  Such  proceeding 
constitutes  a civil  case,  and  one 
within  the  constitutional  amendment 
providing  for  a three-fourths  vejrdlct*" 

Proceedings  in  the  probate  coxirt  must  be  filed 
exactly- and  the  statute  must  be  strictly  construed  as 
set  out  in  the  articles  concerning  actions  and  proceed- 
ings before  the  probate  coiort*  It  was  so  held  in  the 
case  of  State  v*  Qulnotte*  257  Uo*  1,  l*c*  11^  where  the 
court  saldt 

"VOio  are  the  parties  in  interest  in  an 
inquest  de  Itmatico  tinder  our  statute? 
Manifestly^  (a)  the  public  at  large« 
that  it  may  not  suffer  in  person  or 
property  from  the  dangez^>us  vagaries  or 
mania  of  the  individtial  alleged  to  be 
of  tinsound  mind»  and  for  that  such  per- 
son by  a dissipation  of  his  property^ 
may  not  become  a charge  lopon  the  public 
purse^  and  (b)  the  person  whose  mind  is 
under  suspicion,  the  alleged  crazy  per- 
son, that  he  may  not  suffer  from  the 
detenticm  of  his  property  or  penon  in 
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the  cxistody  of  another.  If  there 
be  others  who  are  Interested,  in 
reason,  they  fall  into  the  class  of 
the  general  public,  already  mentioned, 
or  they  fall  out  of  consideration  be- 
cause they  act  from  sinister  personal 
motives  of  self-interest,  not  fairly 
to  be  taken  into  account  as  prodtici^ 
an  interest  in  the  law  to  be  reckoned 
with  here.” 

Jt  can  readily  be  seen  by  the  holding  in  this  case 
that  the  public  is  the  recQ.  party  in  interest  and  security 
for  coats  ahoiild  not  be  required  of  the  informant  or 
plaintiff  as  he  is  only  an  instrrsnent  for  the  purpose  of 
carrying  out  a public  duty. 

The  Legislature  in  following  Section  2058,  supra, 
saw  fit  to  set  out  another  section  to  determine  sho 
should  pay  the  costs  by  enacting  Section  455,  R.S.  Uis- 
souri,  1929,  liiioh  reads  as  follows  i 

”If  the  person  alleged  to  be  in- 
sane shall  be  discharged,  the  cost 
shall  be  paid  by  the  person  at 
whose  instance  the  proceeding  is 
had,  \mless  said  person  be  an  offi- 
cer, acting  officially  according  to 
the  provisions  of  this  article,  in 
idiich  case  the  costs  shall  be  paid 
by  the  county." 

This  section  follows  the  law  as  set  out  in  ordin- 
ary civil  actions,  but  since  Section  2058,  supra,  seta 
out  the  procedure  of  hearings  on  insanity,  it  became  nec- 
es8az*y  to  enact  this  section  in  reference  to  costs  in  the 
articles  dealing  with  Jurisdiction  by  the  probate  court 
of  persons  of  unaoxmd  mind. 

Ihere  is  no  question  but  that  the  procedure  of 
insanity  hearings  is  very  different  from  the  procedure  in 
ordinary  civil  actions.  In  regard  to  this  matter,  14 
R.C.L.,  page  556,  Article  8,  states x 

"Where  a statute  prescribes  a cer- 
tain method  of  prooedxxre  to  determine 
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iriiether  persona  are  Insane,  such  in- 
qiilries  must  be  conducted  in  the  mode 
prescribed,  and  the  statute  regtilating 
such  proceedings  must  be  followed 
strictly.  As  a general  rule  the  law 
is  set  in  motion  by  a petition  or  in- 
formation of  a more  or  less  formal  char- 
acter spread  before  the  court  by  some 
one  eho  assxmies  to  act  in  the  matter. 

The  petitioner  for  an  inquisition  of 
lunacy  is  not  a party  thereto  in  any 
different  sense  than  any  other  person, 
and  is  not  personally  estopped  by  the 
findings  of  the  Jxiry,  except  as  all  the 
world  is  estopped.  While  in  the  major- 
ity of  cases  the  proceeding  is  insti- 
tuted upon  the  initiative  of  a member 
of  the  family  of  the  Itinatic,  yet  it 
freqiiently  happens  that  it  is  set  in 
motion  by  some  friend  or  acquaintance 
of  the  l\anatie,  or  even  by  a law  officer 
of  the  state,  and  that  with  which  the 
courts  are  mainly  concez*ned  is  not  who 
institutes  the  proceeding,  but  whether 
it  is  for  the  best  interest  of  the  in- 
dividual alleged  to  be  a lunatic  and  of 
the  people  among  itiam  he  lives.  Under 
the  statutes  of  some  states  any  one, 
even  a stranger,  can  petition  for  a com- 
mission to  inquire  as  to  the  sanity  of  any 
other  person  within  the  Jxirlsdlctlon  of 
the  coiirt,  and  it  has  been  said  that  this 
was  the  rule  at  coDonon  law,  althovi^  a strong 
case  was  reqtiired  if  the  application  was 
not  made  by  some  person  standing  in  a near 
relation  to  the  supposed  insane  person. 

\?hen,  however,  an  Inquest  touching  the 
sanity  of  a person  is  begun,  the  intex*- 
est  of  the  petitioner  being  siabordinate 
to  the  interest  of  the  public  and  to 
that  of  the  person  \ander  inquiry  the 
petitioner  may  not  dismiss  the  inquest 
unless  the  court  consent.” 

As  said  above,  the  statutes  in  regard  to  insanity 
hearings  must  be  strictly  cons timed,  as  have  been  enacted 
in  the  articles  referring  to  matters  of  Miioh  the  probate 
court  has  Jurisdiction,  requiring  security  for  costs  in 
Insanity  hearings. 
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CONCLUSIOM 


In  view  of  the  above  authorities » It  Is  the 
opinion  of  this  department  that  the  probate  court  can- 
not require  or  make  an  order  for  security  for  costs  In 
proceedings  brou^t  for  the  determination  of  Insanity 
as  set  out  tmder  Section  448,  supra. 

We  have  made  considerable  research  and  find  no 
case  In  this  state  or  any  other  state  where  this  matter 
was  finally  passed  upon  and  are  bound  to  determine  the 
question  only  by  the  statutes  of  this  state. 


i^espectiUlly  submitted^ 


w.j.  burke: 

Assistant  Attorney  General 


AP?ROVED  By* 


T.Y.'"‘FaYOT 

(Acting)  Attorney  General 
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WEEIOiY  DRAWINGS:  Lotteries. 


January  10,  1938 


Honor abi-O  0,  A.  Kamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir: 

We  have  your  request  of  January  5,  1938,  for  an 
opinion,  which  In  part  Is  as  follows* 

"I  am  writing  your  department  for  an 
opinion  of  the  following  proposition  re- 
specting drawings.  The  merchants  of 
Montgomery  City,  Missouri,  have  been  for 
some  G or  8 years,  holding  a monthly 
drawing  for  cash  and  merchandise  prizes, 
said  drawing  being  conducted  as  follows* 

For  every  .50^  spent  for  merchandise  the 
purchaser  received  a ticket  on  which  he 
wrote  his  name  and  placed  it  in  bojces  at 
the  various  places  of  business.  Then  on 
the  first  Wednesday  of  each  month  a drawing 
was  held,  and  tlie  person  whose  name  was  on 
the  tenth,  fifteenth  and  twentieth  ticket 
(.rawn,  would  if  present,  oe  entitled  to  the 
prize  awarded,  if  the  person  whose  ticket 
was  drawn  was  not  present  the  drawing  con- 
tinued until  the  party  wi^iose  ticket  was 
drawn  was  present.” 

The  principle  underlying  all  lottery  law  la  that  a 
lottery  is  a scheme  or  device  wherein  anything  of  value.  Is 
for  a consideration,  alloted  by  chance.  State  vs.  Emerson,  1 
S.W.  (2d)  109;  state  ex  rel.  vs.  Hughes,  299  Mo.  529;  253  S.W. 
229;  28  A.L.R.  1305;  State  vs.  Becker,  248  Mo.  555,  154  S.W. 
769. 
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It  Is  therefore  the  opinion  of  this  office  that  the  above 
procedure  of  conduct,  weekly  drawing.  Is  a lottery  In  violation 
of  the  criminal  code  of  this  State. 


Respectfully  8ubniltt4d, 


FRANKLIN  E.  REAGAN, 
Assistant  Attorney  General 

APPROVED: 


TrmmTJR 

(Acting)  Attorney  General 
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MOTOR  VEHICLES!,  Exemption  of  the  operation  of  a school  bus 

from  control  and  regulation  by  the  Public 
Service  Commission. 


February  18,  1938 


Mr.  Roy  L.  Kay, 
Prosecuting  Attorney, 
California,  Missouri. 


Dear  Sir: 


Your  letter  of  February  14th,' last,  reciuesting 
an  opinion  relative  to  the  operation  of  a school  bus  is 
received,  and  we  are  accordingly  giving  you  our  opinion 
thereon.  IVe  here  sot  forth  your  letter  for  reference  pur- 
poses: 


Tr.  Clarence  H.  Glover  of  California, 
Moniteau  county,  Missouri,  operates  a 
school  bus  in  transporting  from  their 
several  homes  in  the  County  School 
Children  to  the  California  High  School. 
Various  school  activities  and  contests 
between  different  schools  in  the  state 
tahe  place,  and  the  California  High 
School  enter  their  School  Teams  in  these 
contests,  and  want  Mr.  Glover  to  trans- 
port their  school  teams  and  school  groups 
taking  part  in  the  various  school  con- 
tests at  different  schools  from  the  High 
School  here  to  other  High  Schools  in  the 
state.  Does  Mr.  Glover  have  to  take  out 
from  the  Public  Service  Commission  a 
Certificate  of  Necessity  and  Convenience 
in  order  to  transport  these  school  groups 
from  The  California  High  School  to  other 
High  Schools  where  these  contests  and 
school  activities  are  held?  Please 
advise.** 


Kr*  Claude  T.  ktbod 
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Seotion  5265,  Laws  of  l^issouri,  1937,  page  439, 
which  applies  to  this  case,  la  In  part  as  follows: 

"The  proTlslons  of  this  act  shall 
not  apply  to  * * * any  motor  Tehlola 
owned,  controlled  or  operated  as  a 
school .bus." 

We  bellere  there  should  be  Interpolated  In  or  added 
to  the  abore  language,  the  words  "when  used  for  school  pur- 
poses." 

'/fm  bellere  that  the  use  which  your  letter  says  the 
school  bus  will  be  put  to,  namely,  transporting  school 
children  from  the  California  High  School  to  other  high 
schools  for  the  purpose  of  encaging  In  school  contests  and 
'school  activities,  would  be  manifestly  for  a school  ptirpose, 
and  we  believe  such  operation  comes  within  the  exemption  of 
the  statute  above,  especially  where  the  bus  Is  not  to  be 
operated  on  such  trips  for  the  personal  profit  of  l^r.  Glover 
but  the  expense  of  such  operation  to  be  paid  for  out  of  the 
school  funds  of  your  district. 

We  find  no  lilssourl  oases  dealing  with  the  exemption 
allowed  school  buses  under  the  above  statute.  However,  a 
case  of  Interest  herein,  which  we  believe  sustains  the 
validity  of  the  exemption  set  forth  In  the  above  statute 
as  to  Its  constitutionality  and  otherwise.  Is  Bacon  Service 
Corporation  v.  Hues,  246  Pao.  235,  wherein  the  court  said, 

!.•  0.  238: 


"Talcing  up  the  exemptions  In  the  order 
In  which  they  appear  In  the  statute. 

It  Is  first  noted  that  seotion  1 exempts 
operators  of  motor  vehicles  used  solely 
for  the  transportation  of  persons  to  and 
from  the  public  schools.  In  providing 
for  this  exemption,  the  Leglslatiire  doubt- 
less had  In  mind  the  motor  vehicles  operated 
by  or  under  contract  with  public  school 
authorities  for  the  oonveyence  of  school 
children  to  and  from  school.  The  expense 
of  such  operation  Is  a charge  on  the  public 
treasury,  and  the  exaction  of  the  license 
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tax  tberaon  would  naturally  Increasa 
the  general  tax  burden.  The  state  has  a 
special  Interest  In  the  development  of 
the  public  school  system  and  in  as  full 
and  regular  school  attendance  as  possible. 
To  that  end  such  conveyances  have  been 
provided  at  public  expense.  It  is  easily 
conceivable  that  the  Legislature  had  in 
mind  that  by  relieving  such  operators 
from  a state  license  tax,  cheaper  trans- 
portation for  a public  purpose  would 
thereby  be  had.  An  instance  of  a similar 
claasifioatlon  is  noted  in  the  exemption 
from  the  payment  of  registration  fees  under 
the  California  Vehicle  Act  of  vehicles 
owned  by  the  stats  or  by  any  political  sub- 
division thereof  (section  76,  Stats.  1983, 
p.  538).  There  would  therefore  seem  to  be 
no  objection  to  the  classification  of  motor 
vehicles  so  operated  at  public  expense 
apart  from  those  operated  for  hire  by 
private  individuals,  associations,  and 
corporations. " 


CONCLUSION 


Under  the  facts  stated  in  your  letter  hereinabove  set 
forth,  it  is  our  opinion  that  when  the  operation  of  your 
school  bus  is  confined  to  school  purposes  end  the  cost  of  such 
operation  paid  out  of  your  school  funds,  then  such  bus  is 
exempt  from  the  control  and  regulations  of  the  Public  Service 
Commission,  and  is  not  required  to  procure  a certificate  of 
convenience  and  necessity  from  such  Commission. 


Respectfully  submitted. 


J.  '.Y.  BUTFINOTON, 

Assistant  Attorney  General. 

APPROVED: 


J.  2.  «A&o!i, 

(Acting)  Attorney  General. 
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SPECIAL  hOAD  DISTRICTS)  County  court  cannot  levy  different 
COUNTY  COURTS  ) rates  in  different  special  road  dis- 

tricts for  special  road  and  bridge 
tax.  


April  7,  19S8. 


I 


Honorable  0.  A.  Kamp 
Prosecuting  Attorney 
Montgomery  Coimty 
Montgomery  City,  Missouri 


Dear  Slri 


This  vlll  acknowledge  your  inquiry  of 
tne  5th  Instant,  which  reads  as  follows: 

"The  Co\mty  Court  would  like  for  me 
to  obtain  your  opinion  of  the  fol- 
lowing question. 

"Referring  to  Section  7891  R.  S.  1929; 
and  Article  10,  Section  22,  Constitu- 
tion of  Missouri,  authorizing  the 
County  Court  to  levy  a special  Hoad 
and  Bridge  Tex,  for  the  benefit  of  a 
Special  Road  District,  to  an  amoxint 
not  to  exceed  25  cents  on  the  one 
hundred  dollars  valuation,  which  levy 
is  in  addition  to  the  levy  made  for 
County  Road  and  }3rldge  fund  autho- 
rized by  Sec.  11,  Article  10  of  the 
Missoiu*!  Constitution,  and  Sec.  7890, 
R.  S.  1929. 

"In  this  county  there  has  been  for  the 
last  15  years  or  so  a levy  of  10^  on 
the  hundred  dollars  val\iation,  made 
by  the  Coimty  Court,  for  all  Special 
Road  Districts.  There  are  now  one 
or  two  Special  Road  Districts  in  the 
coimty  which  desire  to  have  the  levy 
for  their  districts  raised  to  as  much 
as  15  or  20  cents  on  the  hundred  dol- 
lars; that  is  the  Comissioners  of  the 
district  desire  it  to  be  raised. 
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"The  question  is:  Has  the  County  Court 
authority  to  raise  the  levy  for  such 
districts,  to  15  or  20^  on  the  hundred 
dollars  valtiation,  on  the  request  of 
the  Special  Hoad  District  Conaoission- 
ers,  if  the  Coxurt  in  its  discretion 
feel  that  it  should  be  so  raised? 

"In  other  words,  is  the  County  Cotirt 
authorized,  to  levy  a certain  amount 
for  one  special  road  district;  and  a 
greater  amoxint  for  another  district, 
as  in  their  discretion  they  deem  proper, 
merely  upon  the  request  of  the  commis- 
sioners of  such  special  road  district?" 


The  question  presented  by  your  letter  is,  "can 
the  County  Court,  merely  upon  the  request  of  the  Commis- 
sioners of  a Special  Hoad  District,  levy  a special  road 
and  bridge  tax  for  that  district  different  from  the  tax 
levied  for  other  portions  of  the  county"? 

The  suggestion  of  a tax  in  one  special  road  dis- 
trict different  from  that  in  other  portions  of  the  same 
county  directs  our  attention  to  Section  3,  Article  X 
of  the  Constitution  of  Mlssoviri,  which  reads  as  follows: 

"Taxes  maybe  levied  and  collected  for 
public  purposes  only.  They  shall  be 
uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all 
taxes  shall  be  levied  and  collected  by 
general  laws." 


Definite  provision  as  to  uniformity  requires 
uniformity  throughout  the  taxing  district.  The  rule  has 
been  stated  thus: 

"Uniformity  of  taxation,  as  provided 
for  by  state  constitutions,  is  re- 
quired throughout  the  territorial 
limits  of  the  taxing  district.  If  the 
tax  is  a state  tax,  it  must  be  uniform 
throughout  the  state.  If  the  tax  is  a 
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county  tax.  It  must  be  uniform 
throughout  the  coxinty.  If  the  tax 
la  a town  tax.  It  must  be  \mlform 
throughout  the  town.  If  the  tax  la 
a city  tax.  It  muat  be  uniform  through- 
out the  city.  If  the  tax  la  a school 
tax.  It  must  be  imposed  throughout 
all  the  school  district.  Ihe  uni- 
formity corresponds  to  the  territorial 
limits  of  the  taxing  district." 

- Cooley  Taxation,  Vol.  I 
p.  645-646. 


The  question  which  naturally  follows  Is,  "what 
Is  the  authority  levying  the  special  road  and  bridge  tax, 
and  what  are  the  territorial  limits  of  that  authority"? 

In  other  words,  what  Is  the  taxing  district,  the  county 
or  the  special  road  district? 

The  provision  for  the  levying  of  the  tax  inquired 
about  Is  Section  22,  Article  X of  the  Constitution  of  Mls- 
soTirl,  which  r e ads  as  follows: 

"In  addition  to  taxes  authorized  to  be 
levied  for  county  purposes  under  and 
by  virtue  of  section  11,  article  X 
of  the  Constitution  of  this  State, 
the  county  court  in  the  several  coun- 
ties of  this  State  not  tinder  township 
organization,  and  the  township  board 
of  dlrec^rs  In  the  several  counties 
under  township  organization,  may.  In 
their  discretion,  levy  and  collect. 

In  the  same  manner  as  State  and  cotinty 
taxes  are  collected,  a special  tax  not 
exceeding  twenty-five  cents  on  each 
$100  valuation,  to  be  used  for  road 
and  bridge  purposes,  but  for  no  other 
purpose  whatever;  and  the  power  hereby 
given  said  county  courts  and  township 
boards  Is  declared  to  be  a discretion- 
ary power." 
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It  will  be  seen  that  this  provision  expressly 
grants  to  the  county  co\n*t  the  power  to  levy  this  additional 
tax  for  road  and  bridge  taxes.  No  mention  Is  made  of  road 
districts.  The  tax  Is  a county  tax.  In  discussing  this 
provision  of  the  Constitution,  the  Supreme  Cotirt,  In  the 
case  of  State  ex  rel  vs.  Feiulscot  Land  & Cooperage  Company, 
295  S.  W.  78;  317  Mo.  l.c.  46,  said: 

"It  will  be  noted  that  this  section  of 
the  Constitution,  In  plain  and  simple 
language,  provides.  In  addition  to 
taxes  authorized  to  be  levied  for 
county  purposes  (under  Sec.  11,  i>rt.  10,  ‘ 
Const.},  that  the  county  court  may  levy 
and  collect,  as  state  and  county  taxes 
are  collected,  a special  tax  of  not 
more  than  twenty-five  cents  on  each 
one  hundred  dollars'  valuation,  to 
be  used  for  roads  and  bribes,  but 
for  no  other  purpose  whatever;  and 
the  power  thus  conferred  on  the 
county  courts  Is  declared  to  be  dis- 
cretionary. This  la  an  express  grant 
of  power  to  the  county  courts,  and 
Is  a limitation  of • the  power  of  the 
Legislature;  a power  granted  to  the 
cotmty  courte  to  levy  and  collect  a 
special  tax  for  road  and  bridge  p\n*- 
poses.  The  Leglslatxire,  In  1909, 
passed  an  act  In  almost  the  identical 
language  of  this  section  of  the  Con- 
stitution, p\u*portlng  to  enforce 
this  section  of  the  Constitution. 

(Sec.  10842,  K.  L.  1909;  now  Sec. 

10663,  R.  S.  1919. ) This  section 
of  the  Constitution  la  self-enforc- 
ing, and  the  covirts  may  fix  the  rate 
Irlthln  the  limitation,  and  levy  and 
collect  taxes  tinder  said  section 
without  the  aid  of  legislative  en- 
actment. " 


The  foregoing  case  clearly  holds  that  this  con- 
stitutional provision  Is  an  express  grant  of  power  to  the 
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county  court  and  that  the  provision  is  self-enforcing. 
That  being  true,  the  coiuity  cotirts,  under  authority  of 
this  section,  can  levy  this  particxxlar  tax,  and  they 
are  therefore  the  taxing  authority.  The  tax  wo\ild  be 
a county  special  road  and  bridge  tax.  How  the  tax  should 
be  dlsb\arsed  is  not  provided  for  in  this  section  of  the 
Constitution.  The  Legislature,  however,  has  passed  a 
law,  being  Section  7891,  R.  S.,  Mo.  1929,  which,  after 
providing  for  the  levy  of  the  tax  (which  provision,  ac- 
cording to  State  ex  rel.  vs.  Pemiscot  x^nd  St  Cooperage 
Company,  supra,  is  lumecessary)  provides  further  as  to 
how  the  money  raised  by  the  tax  shall  be  disbursed.  Said 
provision  reads  as  follows: 

" Provided,  however,  that  all 
that  part  or  portion  of  said  tax 
which  shall  arise  from  and  be  col- 
lected end  paid  upon  any  property 
lying  and  being  within  any  road 
district  shall  be  paid  into  the 
county  treasury  and  placed  to  the 
credit  of  the  special  road  district, 
or  other  road  district,  from  which 
it  arose,  and  shall  i^e  paid  out  to 
the  respective  road  districts  upon 
warrants  of  the  county  court,  in 
favor  of  the  comr^J-ssioners,  treasurer 
or  overseer  of  the  district,  as  the 
case  maybe:  Provided,  further, 
that  the  part  of  said  special  road 
and  bridge  tax  arising  from  and 
paid  upon  property  not  situated  in 
any  road  district,  special  or  other- 
wise, shall  be  placed  to  the  credit 
of  the  'county  road  and  bridge  fund* 
and  be  \:sed  in  the  construction  and 
maintenance  of  roads,  and  may,  in 
the  discretion  of  the  fotmty  court, 
be  used  in  Improving  or  repairing 
any  street  in  any  incorporated  city 
or  villate  in  the  county,  if  said 
street  shall  form  a part  of  a con- 
tinuous hi-hway  of  said  county  lead- 
ing through  such  city  or  village; 
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but  no  part  or  said  fund  shall  be 
used  to  pay  the  damages  incident  to, 
or  costs  of,  establishing  any  road) 
Provided  further,  that  no  warrant 
shall  bo  drawn  in  favor  of  any  road 
overseer  until  an  account  for  work 
done  or  materials  fiirnished  shall 
have  been  presented  and  audited  by 
the  cotmty  coiirt. 


The  Supreme  Court  of  this  state -has  held  that  the 
Legislature  could  provide  the  manner  of  disbursement  of  the 
f\uid6  raised  by  this  tax.  In  discussing  the  foregoing  sec- 
tion of  the  statutes,  in  the  case  of  State  ex  rel.  vs.  Bur- 
ton, 266  Mo.,  l.c.  719,  the  court  said: 

"The  legislative  power  to  tax  b elng 
inherent,  the  creation  of  agencies 
or  Instrumentalities  for  the  levy,  collec- 
tion and  disbursement  of  such  taxes  fol- 
lows as  a necessary  consequence,  and 
hence  the  right  of  the  Legislature  to 
enact  a law  delegating,  in  this  case, 
the  disbursement  of  the  taxes  collected 
to  a board  of  commissioners  of  a special 
road  district,  la  not  an  improper  exer- 
cise of  such  power." 


We  gather  from  the  foregoing  authorities  that  the 
tax  inquired  about  is  a county  road  and  bridge  tax  to  be 
levied  by  the  county  coto't  \mder  authority  of  Section  22, 
Article  X of  the  Constitution  of  Missouri,  and  that  it  is 
only  in  the  dlsbvirsement  of  the  proceeds  of  the  tax  that 
the  Commissioners  of  the  special  road  district  have  any  say. 
Section  7891,  supra,  clearly  shows  that  the  Legislature  con- 
sidered the  tax  as  a county  tax,  for  said  section  provides 
that  the  proceeds  of  said  tax  arising  from  and  paid  from 
property  not  situated  in  any  road  district,  special  or  other- 
wise, •shall  be  placed  to  the  credit  of  the  ’county  road  and 
bridge  fxind'  and  be  used  in  the  construction  and  maintenance 
of  roads." 


#7  - Honorable  0.  A. 


Kan^ 


April  7,  1638 


The  tax  Is  a tax  upon  all  the  taxable  property 
In  the  cotinty.  That  being  true,  tlxe  tax  rate  l^o^zld  have 
to  be  the  same  over  the  entire  county,  in  order  to  neet 
the  requirement  of  uniformity  as  set  forth  in  Section  3, 
Article  X of  the  Constitution.  The  taxing  authority  is 
the  county  cotirt,  and  therefore  all  property  subject  to 
the  tax  within  the  entire  county  must  be  subject  to  the 
same  rate,  since  the  terrltc^rlal  limits  of  the  taxing 
authority  la  the  county. 

It  might  be  suggested  that  if  the  people  of 
any  special  road  district  desire  to  pay  a higher  tax  for 
road  purposes  than  the  tax  levied  by  the  county  court 
for  the  entire  county,  they  may,  by  special  vote,  authorize 
the  county  court  to  levy  a special  tax  of  not  to  exceed  60j^ 
on  the  $100,00  valuation  upon  the  property  of  their  dls- 
trld^. 


Section  23,  Article  X,  Constitution  of  Uissouri, 
provides  as  follows : 

"In  addition  to  the  taxes  now  autho- 
rized to  oe  levied  for  comity  pur- 
poses, under  and  by  virtue  of  section 
11  of  article  10  of  the  Constitution 
of  this  State,  and  In  addition  to  the 
special  levy  for  road  and  bridge  pur- 
poses authorized  by  section  22  of 
Article  X of  the  Constitution  of  this 
State,  it  sliall  be  the  duty  of  the 
county  court  tt  any  county  in  this 
State,  when  authorized  so  to  do  by 
a majority  of  the  qualified  voters 
of  any  roed  district,  general  or 
special,  voting  thereon  at  pn  election 
held  for  such  purpose  to  rsdce  a levy 
of  not  to  exceed  fifty  cents  on  the 
one  hundred  dollars  valuation  on  all 
property  within  such  district,  to  be 
collected  in  the  same  manner  as  state 
and  coijnty  taxes  are  collected,  and 
placed  to  the  credit  of  the  road 
district  authorizing  such  special 
levy.  It  shall  be  the  duty  of  the 
county  court,  on  petition  of  not  less 
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than  ten  qtiallfled  voters  and  tajqjayers 
residing  within  any  such  road  district, 
to  sutnnlt  the  question  of  authorising 
such  special  election  to  bo  held  for 
tiiat  purpose,  within  twenty  days  after 
filing.;  of  such  petition." 


The  Constitution,  therefore,  has  made  a provision 
whereby  one  special  road  district  can  raise  additional  revenue 
for  road  ptirposes  by  levying  a higher  tax  than  other  sections 
of  the  county  pay,  but  the  authority  to  levy  such  tax  must 
core  from  the  qualified  voters  of  the  district  and  not  from 
the  Coimissloners. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  county  coixrt  cennot  levy  a higher  rate  for  special  road 
and  bridge  tax  in  one  special  road  district  than  it  does  in 
other  portions  of  the  same  cotmty,  upon  the  request  of  the 
Corcrlssloners  of  such  district. 


Respectfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  General 


Al'HROVKD: 


J.  I-,.  TAYLOtl 

(Acting)  Attorney  General. 
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LIQUOR  CONTROL: 


What  may  be  displayed  in  show 
windows,  S 


August  15 f 1938 


Mr.  Roy  L.  Kay, 

Prose outing  Attorney, 
Moniteau  County, 

Calif emla,  Missouri. 

Dear  Sir* 


This  will'  acknowledge  receipt  of  your  letter  of 
July  28,  1938  requesting  an  opinion  on  the  legality  of 
a liquor  licensee  displaying  the  following  advertising 
in  his  show  windows:  Two  paper  signs,  in  which  no 
liquor  of  any  kind  was  contained  adTez*tising  Mr.  Boston 
Qin|  one  picture  on  caz^hoard  of  a liquor  bottle  advertising 
Mr.  Boston  liquor  and  one  electric  sign  made  out  of  card- 
board in  idilch  no  liquor  was  contained,  advertising  Mr. 
Boston  Oin. 


Section  22-a-l,  Laws  of  Missouri,  1935,  page  276 
is  as  follows! 


"It  shall  be  unlawful  to  display  in 
any  street  window  or  show  window 
any  intoxicating  liquor,  or  any 
package,  bottle  or  container  bear- 
ing the  label  or  brcuid  of  any  in- 
toxicating liquor.  Whoaoever  shall 
violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a 
misdemeanor.” 


Under  the  broad  powers  to  make  rules  and  regulations 
granted  the  supervisor  of  liquor  control  by  the  laws  of 
this  state,  there  has  been  proxsulgated  the  following  rule: 
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"Regulation  12.  No  person,  flsnn  or 
corporation  engaged  In  the  sale  of 
Intoxicating  liquors,  at  wholesale 
or  retail,  shall  display  in  any 
street  window,  show  window  or  any 
other  window,  any  Intoxicating 
liquor  In  any  package,  or  In  any 
bottle  ooBkionly  used  for  Intoxicating 
liquors;  nor  shall  any  window  display, 
on  cardboard  or  placard,  show  any 
persons  holding  any  bottles  or  con- 
tainers In  their  hands  or  glasses  con- 
taining Intoxicating  liquors;  nor  shall 
any  facsimile  of  any  particular  brand 
or  brands  of  Intoxicating  liquors  be 
displayed;  nor  shall  any  display  of 
Intoxicating  liquors  within  any  build- 
ing or  store  room  be  placed  within 
such  close  proximity  of  such  street  window, 
show  window  or  any  other  window  as  to  be 
viewed  from  any  sidewalk  or  street.* 

It  will  be  noticed  that  this  rule  prohibits  the 
display  in  show  windows  on  cardboard  or  placards 
advertising  which  shows  any  persons  holding  bottles  or 
containers  containing  intoxicating  liquor  and  also  pro- 
hibits the  display  of  facsimile  of  any  particular  brand 
or  brands  or  Intoxicating  liquors. 

Therefore,  It  Is  the  opinion  of  this  department 
that  a liquor  licensee  is  not  permitted  to  display  In  his 
show  windows  advertising  on  cardboard  or  placards  irtilch 
shows  any  person  holding  any  bottles  or  containers  In 
their  hands  or  glasses  containing  Intoxicating  liquor, 
nor  shall  they  be  permitted  to  display  any  facsimile 
of  any  particular  brand  or  brands  of  Intoxicating  liquor. 

Respectfully  submitted. 


APPROVED: 

TYRE  W.  BURTON 
Assistant  Attorney  General 


JTTTfmM 

(Acting)  Attorney  General 
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Mr.  Roy  L«  Kay, 

Pro 80 outing  Attorney, 

Moniteau  County, 

California,  Missouri. 

Dear  Sin 

On  August  16th,  19o8,  at  your  request,  this  depart- 
ment rendered  an  opinion  relative  to  the  kind  and  type 
of  advertising  iftiich  a liquor  licensee  may  display  in 
his  show  windows. 

Since  the  opinion  referred  to  was  written,  it  has 
been  called  to  our  attention  that  Rule  12  has  been  amended 
by  the  Supervisor  of  Liquor  Control.  At  the  time  tne 
above  referred  to  opinion  was  prepared,  this  department 
was  unaware  of  said  amendment.  Rule  12,  as  it  now  stands, 
reads  as  follows t 

*Mo  person,  firm  or  corporation  engaged 
in  the  sale  of  intoxicating  liquors, 
at  wholessLle  or  retail  shall  display 
in  any  street  window,  show  window  or  any 
other  window,  any  intoxicating  liquor 
in  any  package,  or  in  any  bottle  oocmtonly 
used  for  intoxicating  liquor  or  container 
bearing  the  label,  or  brand  of  intoxicat- 
ing liquori  nor  shall  any  window  display 
on  cardboard  or  placard,  show  any  persons 
holdixkg  any  bottles  or  containers  in  their 
hands  containing  intoxicating  liquors; 
nor  shall  any  display  of  intoxicating 
liquors  within  any  building  or  stoi*e 
room  be  placed  within  sudti  close  proximity 
of  such  street  window,  show  window  or  any 
other  window  as  to  be  viewed  from  any 
sidewalk  or  street.* 
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In  view  of  the  above  xnile  as  It  now  reads,  we  desire 
to  restate  our  conclusion  in  rur  former  opinion  and  make 
this  a supplement  thereto. 

It  is  to  be  noticed  that  the  above  rule  prohibits 
the  display  on  cardboard  or  placards,  pictures  showing 
persons  holding  bottles  or  containers  in  their  hands 
containing  intoxioatiiag  liquor,  and  that  there  has  been 
eliminated  therefrom  the  provision  pertaining  to  the 
display  of  facsimiles  of  any  particular  brand  or  brands 
of  intoxicating  liquor. 

Thez^fore,  it  is  the  opinion  of  this  department  * 
that  a liquor  licensee  is  not  permitted  to  display  in 
his  show  windows  advertising  on  cardboard  or  placards 
which  shows  any  person  holding  any  bottles  or  containers 
in  their  hands  containing  intoxicating  liquor. 

Respectfully  submitted. 


TYHK  W.  DDRTON 
Assistant  Attorney  General 


APPROVED: 


TTTmTO!? 

(Acting)  Attorney  General 


LLhtDA 


ELJSCTI0N3;  Timely  application  for  absentee  ballot 
must  be  made. 


September  20, 


Honorable  0.  A.  Kamp 
Prosecuting  Attorney 
I.!ontt5omery  County 
Montgomery  City,  Missouri 


Dear  Sir: 

We  have  received  your  letter  of  September  7, 
1938,  requesting  an  opinion  of  this  Department,  which 
reads  as  follows i 

"I  am  writing  your  department  for 
an  opinion  on  Section  10182  R.S. 

1929,  Laws  1935,  relative  to  appli- 
cation for  absentee  ballot.  Said 
section  provides  'that  any  elector 
expecting  to  be  absent  from  the 
county  of  his  residence  on  election 
day,  may  not  more  than  thirty  nor 
less  than  five  days  prior  to  the  date 
of  such  election,  make  application 
In  person  or  by  zoall,  to  the  county 
clerk,  for  an  official  ballot  for 
said  precinct  to  be  voted  at  such 
election. 

7/hat  I would  like  to  know,  iswhether 
or  not  there  could  be  any  airrangements 
made  whereby  a person  who  found  that 
he  had  to  be  away  from  his  home  on 
election  day,  less  than  five  days  prior 
to  said  date,  coxild  obtain  an  absentee 
ballot  to  be  voted  at  such  election. 

It  often  happens  that  a person  wishes 
to  apply  for  a ballot,  less  than  five 
days  prior  to  the  election,  due  to  the 
fact  that  he  was  Tinexpectedly  called 
away.  I will  thank  you  for  your  opinion 
on  this  matter.” 


Hon.  0 


A.  Kamp 
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Section  10182  as  amended  and  contained  In  the 
Laws  of  Missouri  1935,  page  264,  provides  as  follows: 

"Any  elector  as  defined  in  the  fore- 
going section  expecting  to  he  absent 
from  the  county  of  his  residence  on 
the  day  of  such  election  may,  not 
more  than  thirty  nor  less  than  five 
days  prior  to  the  date  of  such  elec- 
tion, make  application  in  person,  or 
by  mall,  to  the  county  clerk  or,  where 
existing,  to  the  board  of  election  com- 
missioners, or  other  officer  or  officers 
charged  with  the  duty  of  furnishing 
ballots  for  such  election  in  his  voting 
precinct,  for  an  official  ballot  for 
said  precinct  to  be  voted  at  such  elec- 
tion." 

This  statute  provides  in  effect  that  if  an  elector 
expects  to  be  absent  from  the  county  of  his  residence  on 
election  day  he  may  make  application  in  person  or  by  mall 
"not  more  than  thirty  days  nor  less  than  five  days  prior  to 
the  date  of  such  election"  to  the  proper  authorities  for  an 
official  ballot  for  said  precinct.  By  the  express  wording 
of  the  statute  an  elector  is  not  entitled  to  receive,  nor 
are  the  election  officials  authorized  to  give  an  absentee 
ballot  unless  the  application  therefor  is  made  within  the 
designated  time  limits.  The  fact  that  a person  is  unexpectedly 
called  away  from  his  precinct  leas  than  five  days  prior  to 
an  election  cannot  alter  the  matter.  In  other  words  an 
application  for  absentee  ballot  made  thirty-one  days  or  four 
days  prior  to  an  election  day  does  not  coii^ly  with  the 
specific  provisions  of  the  law  and  the  election  officials 
are  without  authority  to  provide  a ballot  on  such  an  iintlmoly 
application. 


Honorable  O.A.  Kamp 
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CONCLUSION 


An  elector y In  order  to  vote  an  absentee  ballot, 
must  make  application  therefor  not  more  than  thirty,  nor 
less  than  five  days  prior  to  the  date  of  the  election* 

If  timely  application  Is  not  made  the  election  officials 
are  without  authority  to  recognise  the  same  or  to  provide 
the  elector  with  a ballot* 


Respectfully  submitted. 


J*  F.  ALLEBACH, 

Assistant  Attorney  General 


APPROVED* 


J.  E.  TATOll 

(Acting)  Attorney  General 


JFI*MM 
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ELECTIONS:  County  committee  may  certify  nominations  to  fill 

vacancies  on  ticket  not  later  than  ten  days  before 
election* 


September  15,  1936 


Hon.  Gilbert  Kelly 
C iron it  Clerk 

Atohieon  County  Circuit  Court 
Rook  Fort,  Mlesouri 

Dear  Sir: 


This  will  aoknowledge  reoeipt  of  your  letter 
of  Septeo^r  13  which  reads  as  follows: 

"ISiere  has  been  oonsiderable  dis- 
cussion in  o\ir  Offiolsl  Demooratio 
family  as  to  the  number  of  days  re- 
i^ulred  for  the  Republican  Party  to 
file  candidates  tor  Taeanoies  on 
their  ticket.  Several  of  us  were 
under  the  ioqpression  the  ticket  must 
be  filled  30  days  prior  to  the  Gen- 
eral election  but  some  have  said  a 
new  law  has  been  enacted  vdiereby  the 
time  for  filing  has  been  set  up  to 
15  days  prior  to  the  General  election. 
If  such  a ruling  is  in  effect  please 
quote  us  Section  etc. 


I might  further  add  the  particular 
phase  in  which  we  are  interested  per- 
tains to  elective  officials  only,  and 
not  a committeeman  or  oommitteevtoman." 

Section  lOSSe,  R.S.  Uiseouri,  1929,  reads  as 

follows : 


"Yacancles  occurring  after  the  hold- 
ing of  any  primary  or  where  no  person 
shall  offer  himself  as  a candidate  be- 
fore such  primary,  shall  be  filled  by 
the  party  committee  of  the  district, 
county  or  state,  as  the  case  may  bet 
Provided,  however,  that  no  name  shall 
be  allowed  on  any  ticket  until  the  re- 
quired fee  shall  have  been  paid.” 
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Seotlon  10245,  R.S.  Mlasouri,  1929,  after  desig- 
nating tile  time  when  the  oertifloates  of  nomination  nay  be 
filed  with  the  Secretary  of  State  and  the  County  Clerk  or 
Hleotion  Commissioners,  reads  as  follows: 

**ProTided,  that  in  case  of  any  Ta- 
canoy  In  said  nomination,  by  resigna- 
tion, death  or  otherwise,  tto  central 
committee,  or  a conrention  called  for 
that  purpose,  of  the  party  on  whose 
ticket  such  Tacanoy  nay  occur,  may  se- 
lect and  certify  to  the  secretary  of 
state,  county  clerk  or  board  of  election 
commissioners  the  nans  or  names  of 
candidates  to  fill  such  Tacanoy:  Pro- 
Tided,  that  the  certificates  of  nomin- 
ation to  fill  Tacancy  shall  be  filed 
with  the  secretary  of  state  not  later 
than  fifteen  days  before  the  day  fixed 
by  law  for  the  election  of  the  persons 
in  nomination,  and  with  the  board  of 
eleotion  commissioners  or  county  clerk 
not  later  than  ten  days  before  such 
eleotion.** 

It  will  be  seen  by  the  foregoing  section  that  the 
county  committee  has  until  within  ten  days  of  the  eleotion 
to  certify  in  nominations  made  by  them  to  fill  Taoanoies 
ooouring  on  their  ticket.  \/e  think  this  section  clearly  de- 
fines the  time  and  that,  therefore,  the  committee  about 
which  you  inquire  would  hare  until  ten  days  before  eleotion 
to  certify  to  the  County  Clerk  the  names  of  candidates  for 
Taoanoies  ooouring  on  the  county  ticket* 

COHCLOSIOH 

It  is , therefore,  the  opinion  of  this  office  that 
the  county  central  committee  of  a political  party  may  cer- 
tify to  the  County  Clerk  nominations  to  fill  Taoanoies  on 
their  ticket  at  any  time  up  to  ten  days  prior  to  the  elec- 
tion at  which  such  candidates  will  be  Toted  upon. 

iiespeotfully  submitted. 


APPRO Y£D  By: 


HARKT  H.  KAT 

Assistant  Attorney  General 


JX:  ’MESE 

(Acting)  Attorney  General 
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SCHOOLS:;  Board  of  Education  need  not  print  the  names -of  candi- 
dates for  directors  on  the  ballot,  but  If  names  are  • 
printed  all  known  candidates  should  have  their  names 
on  the  ballots 
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honorable  King 

Kepr e senta  tive 
Iron  County 
Les  iirc,  ..lasourl 


near  oir; 


This  Department  acknowledges  receipt  of  your 
letter  of  L^rch  14th,  wherein  you  make  the  following 
inquiry: 


"We  have  a condition  here  with  our 
school  board  that  la  embarrassing 
to  the  citizens  of  this  district, 
and  they  have  asked  me  to  have  your 
office  render  opinion  on  same, 

"This  Is  an  approved  high  school 
having  six  directors,  and  prior  to 
each  annual  election,  they  have  a 
ballot  printed  carrying  only  two 
names  on  the  ballot  for  directors, 
'ihey  have  for  the  past  few  years 
deliberately  refused,  after  having 
any  other  names  on  t^  ballot, 
thereby  causing  the  Inconveialence 
of  liavlng  to  write  other  names  on 
the  ballot  other  than  the  ones  on 
the  ballot. 

"They  wish  to  kziow  this,  that  If  a 
ballot  Is  printed,  can  the  board 
be  compelled  to  place  on  the  ballot 
any  name  who  desires  to  become  a 
candidate  for  director." 
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by  Tirtuo  of  the  terms  of  oectlon  9341,  Lavs  of 
Missouri,  1933,  ];a /e  381,  directors  shall  be  elected  by 
ballot,  baid  section  provides  in  part  as  follows: 


"The  qualified  voters  of  such  town, 
city  or  consolidated  school  district 
shall  vote  by  ballot  upon  all 
questions  provided  by  lav  for  sub- 
mission at  the  anniuil  school  meetings, 
and  such  election  shall  be  held  on 
the  first  Tuesday  in  April  of  each 
year,  and  at  such  convenient  place  or 
places  within  the  district  as  the 
board  may  designate,  beginning  at 
7 o'clock  a.  m,  and  closing  at 
6 o'clock  p,  m,  of  said  day.  The 
board  shall  appoint  three  judges  of 
election  for  each  voting  place, 
and  said  Judges  shall  appoint  two 
clerks;  said  judges  and  clerks 
shall  be  sworn  and  the  .election 
otherwise  conducted  in  the  same 
inanner  as  the  elections  for  state 
and  county  officers  and  the  result 
thereof  certified  by  the  judges 
and  clerks  to  the  secretary  of  the 
board  of  education,  who  shall  record 
the  same,  axxi,  b;  order  of  said  board, 
shall  issue  certificates  of  election 
to  the  persons  entitled  thereto;  and 
the  results  of  all  other  propositions 
subsiitted  must  be  reported  to  the 
secretary  of  the  boaz*d,  and  by  him 
duly  entered  upon  the  district  records. 
All  propositions  submitted  at  said 
annual  meeting  may  be  voted  for  upon 
one  and  the  same  ballot,  and  necessary 
poll  books  shall  be  made  out  and 
furnished  by  the  secretary  of  the 
board;  « * * * " 


Lhe  above  quoted  section  appears  to  provide  for  regulations 
governing  the  elections  at  annual  meetings.  The  annual 
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meeting  In  a city,  town  or  consolidated  district  Is  evidently 
referred  to,  as  provided  by  •-•eetlon  9328,  H.  S.  Lo.  1929, 
wblch  Is  as  follows: 

"llie  qualified  voters  of  the  dis- 
trict shall,  annually,  on  the  first 
I'uesduy  of  ^prll,  elect  two  direc- 
tors, who  are  cltlsens  of  the 
linltea  states  resident  taxpayers  of 
the  district,  and  #io  shall  have 
paid  a state  and  comity  tax  within 
(Mie  year  next  preceding  their  elec- 
tion or  appointment,  and  who  shall 
have  resided  In  Oils  state  for 
one  year  next  preceding  their 
election  or  appointment,  and  shall 
be  at  least  thrlty  years  of  age, 
who  shall  hold  their  of floe  for 
three  years  and  until  their  succes- 
sors are  duly  elected  and  qualified; 
and  all  vacancies  in  the  board  shall 
be  filled  for  the  unexplred  term.* 


Uxider  the  decision  of  btate  ex  inf.  Attorney-(^neral 
V.  Koxworthy,  501  Mo.  1.  c.  582,  it  is  definitely  decided.  In 
view  of  Section  5,  i^rtlcle  VZIl,  of  the  Constitution,  that  the 
election  must  be  by  the  people  and  by  ballot.  The  court  said 
the  following: 


"The  meeting  Oeoember  24,  1920,  was 
regularly  and  legally  called;  the 
vote  on  the  question  of .organization 
was  submitted  and  returned  as  the 
first  order  of  business,  in  strict 
accordsmce  with  the  statute.  It  Is 
claimed,  however,  that  the  election 
of  six  directors,  required  by  the 
statute,  as  the  second  order  of 
business,  was  Illegal,  because  all  of 
said  alleged  directors  were  * elected 
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unanimously  by  acclamation*  Instead 
of  by  ballot.  Section  3,  /tTtlcle 
VIII,  of  the  Constitution  requires 
that  all  elections  'by  the  people*  shall 
be  by  ballot.  In  the  case  of  State 
ex  rel.  O'Connell  ▼.  Board  of  >it.  Loxiis 
Fublio  Schools,  112  213,  1.  c.  218, 

It  is  held  that  an  election  for  school 
directors  was  an  election  'by  the 
people,'  and  cane  within  the  requirement 
of  the  Constitution.  It  is  a well  con- 
sidered opinion,  written  by  Judge  antt." 

^here  is  no  provision  in  the  statutes  providing 
for  the  ballot  to  be  printed  in  any  particular  fora  or  for 
the  ballot  to  contain  the  nasies  of  candidates  for  directors, 
but  it  Is  clear  that  the  statute  conteiq)late8  that  some  kind 
of  a printed  ballot  shall  be  furnished  at  the  election 
because  section  9341,  supra,  provides  for  a vote  by  ballot 
and  the  last  sentence  of  the  quoted  section  states  that  "all 
propositions  submitted  in  said  annual  meeting  may  be  voted 
for  upon  one  and  the  same  ballot."  lliere  is  no  provision  for 
a primary  or  selective  method  of  choosing  school  board  direc- 
tors, no  party  affiliations,  and,  in  fact,  directors  are 
selected  without  regard  to  political  affiliations. 

In  view  of  these  statements,  in  preparing  the 
ballot,  how  is  the  Board  to  ascertain  sho  are  candidates 
for 'director  except  by  rtimor  or  statement  of  the  candidates 
themselves?  Asstnalng  that  no  one  Is  a candidate,  or  at 
least  no  one  Is  an  avowed  candidate  for  director,  then,  in 

that  event,  the  airectors  of  the  school  would  not  print  any 

names  but  should  leave  blank  spaces  for  the  voters  to  place 

the  names  of  any  person  such  voters  may  desire  to  be  a 

director. 


V<e  .can  arrive  at  only  one  conclusion,  and  that  is 
to  the  effect  that  the  Board  shoxild  print  the  names  of  any 
and  all  candidates  sho  make  a request  to  the  Board  to  have 
their  names  printed,  provided  that  the  person  or  persons 
have  duly  notified  the  Board  of  their  candidacies  prior  to 


Eon*  N*  A*  Kxng 


—6 


March  18 » 1958 


the  printing  of  the  ballots]  that  the  printing  of  the 
ballots  should  be  vithheld  xmtil  it  becomes  necessary 
to  have  them  printed  in  sufficient  time  for  the  elec- 
tlon» 


Yours  very  truly 


OLLIVER  W.  NOLEI 
Assistant  Attorney  General 


APPROVED I 


fe.  fAHoR 

(Acting)  Attorney  General 


OWNlEO 


/ 


HEALTH! 

COSMETOLOGY  AND  HAIRDRESSING* 
ftUALIFICATIOMS  FOR  EXAMINATION* 


March  29, 


Persons  who  have  had  one  year  tralnli 
under  registered  operator  of  business 
of  cosmetology  and  hairdressing  and 
who  possess  the  other  qualifications 
prescribed  by  the  statute,  may  take 
the  examination  for  registered  operatora 
T9BT3 


Hiss  Nellie  L,  Klllion,  Director 
Division  of  Cosmetology  and  Hair* 
dressing. 

State  Board  of  Health, 

Jefferson  City,  Missouri* 

Dear  Madam t 


This  is  to  acknowledge  yours  of  May  21,  1958 
requesting  an  official  opinion  from  this  department  on 
the  following  questions* 


First t What  quail fioaticms  are 
reqxiired  of  persons  who  have  been 
apprentices  to  an  open  tor  of  a 
business  of  cosmetology  or  hair- 
dressing, who  desire  to  take  the 
examinations  held  by  yow  depart- 
ment for  the  purpose  of  obtaining 
a certificate  to  engage  in  the 
occupation  of  cosmetologist,  hair- 
dresser or  manicurist* 


Second*  A construction  of  the  law 
as  it  applies  to  the  zmmber  of 
apprentices  an  operator  may  have 
in  his  business  at  the  same  time* 


Third*  Registration  of  apprentices 
with  the  State  Board* 

K.S.  Mo- 

The  first  part  of  Section  9092,  R*S*  Mo*  1929, 
applies  to  the  certificates  of  registration  for  schools 
which  teach  hairdnssing  axxl  cosmetology*  The  latter 
part  of  the  said  section  is  as  follows* 

■No  school,  as  provided  in  this 
article,  s^U  operate  within 
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this  state  unless  a proper  cer- 
tificate of  registration  vinder 
this  article  has  first  been  ob- 
tained* Nothing  contained  in 
this  article  shall  prohibit  regis- 
tered operators  within  a haiz^ 
dressing  or  cosmetologist *8  or 
manicurist’s  establishment  from 
teaching  any  of  the  praotioes  of 
the  classified  occupations  in 
their  regular  course  of  business, 
provided  the  owner  or  manager 
thereof  does  not  hold  himself  out 
as  a school  and  does  not  hire  or 
employ  or  teach  regularly  at  any 
one  and  the  same  time,  more  than 
one  apprentice  to  three  or  less 
operators  regularly  employed  with- 
in their  business,  and  said  owner  or 
manager  does  not  accept  any  fee  for 
instruction** 

The  foregoing  part  of  said  Section  9092  specifically  author- 
izes the  registered  operator  to  teach  any  of  the  practices 
of  the  occupation  of  hair  dressing,  cosmetology  or  manicuring 
provided  the  operator  does  not  hold  himself  out  as  a school 
and  provided  he  does  not  hire  or  employ  or  teach  regularly 
at  any  one  and  the  same  time  more, than  one  apprentice  to 
three  or  less  operators  regularly  employed  in  the  business, 
and  provided  fvirther  that  such  operator  does  not  accept  a 
fee  for  such  instruction.  By  Section  9095,  H.S.  I'o*  1929, 
it  is  providedt 

*No  one  shall  be  admitted  to  exami- 
nation or  registration  imder  this 
article  unless  he  or  she  possesses 
the  following  (^allf icationsi  (a) 

Apprentices  or  students  need  not  be 
registered,  but  shall,  while  learn- 
ing or  acquiring  any  of  the  praotioes 
of  the  classified  occupations,  be  at 
least  sixteen  years  of  age,  of  good 
moral  character  and  have  an  education 
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equivalent  to  the  completion 
of  the  elghtti  grade,  (b)  Ap- 
plicants may  be  registered  as 
operators  in  any  of  the  practices 
of  the  classifications  under  this 
article  upon  the  payment  of  exam- 
ination fee,  provided  they  are  of 
good  moral  character  and  have  an 
education  equivalent  to  the  com- 
pletion of  the  ei^th  grade  and 
shall  have  served  and  completed 
the  required  time  and  studies  as 
determined  by  the  state  board  of 
health  to  bo  necessarily  related 
to  anj  one  or  combination  of  the 
practices  but  not  less  than  one 
year  for  the  elassificatlon  of 
hairdressing  and  cosmetologists 
and  not  less  than  three  months 
for  the  classification  of  mani- 
curists under  the  supex*vislQn  of 
a registered  operator  as  an  ap- 
prentice,"* **♦■»■♦*■»*♦* 

Section  9102,  R,S.  !i!o.  1929  makes  the  following 
provisions t 


"Power  to  refuse  a certificate, — 
Ihe  state  board  of  health  shall 
have  power  to  refuse  a certificate 
to  anyone  guilty  of  fraud  in  pass- 
ing the  examination  or  at  any  time 
convicted  of  a felony  or  guilty  of 
gross  immorality,  grossly  unpro- 
fessional or  dishonest  conduct 
or  to  anyone  addicted  to  the  use 
of  intoxicating  liquor  or  drugs 
to  such  an  extent  as  to  render  him 
or  her  uxifit  to  engage  in  any  of 
the  practices  or  occupations  clas- 
sified under  this  ax^lcle  or  to 
anyone  advertising  by  means  of 
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false  or  deceptive  statements 
knowingly  made  or  for  the  failure 
to  display  the  certificate  as  pro- 
vided in  this  article.  The  hoard 
shall  have  power  to  revoke  or  sus- 
pend certificates  for  any  one  of 
the  foregoing  causes.” 

From  this  section  it  seems  that  the  Legislature  has  pro- 
vided a means  in  vhloh  the  hoard  of  health  xnay  have  ample 
supervision  and  control  over  the  applicants  and  register- 
ed operators  and  if  an  operator  conducts  himself  in  a 
grossly  unprofessional  manner^  then  the  hoard  may  revoke 
his  license.  Therefore ^ if  an  operator  is  trying  to  evade 
the  law  in  any  manner,  it  seems  that  the  health  hoard 
would  he  authorised  to  revoke  the  license  on  account  of 
such  unprofessional  conduct. 

It  appears  hy  said  Section  9092,  supra,  that  each 
three  or  less  operators  may  enqploy  or  teach  regularly  at 
one  and  the  sams  time  only  one  apprentice,  and  hy  said 
Section  9095,  supra,  if  such  apprentices,  having  the  other 
qualifications  required,  has  served  one  year  as  an  apprentice 
under  the  supervision  of  a registered  operator,  then  he  or 
she  is  qualified  to  take  the  examination  of  the  hoard  to 
heoome  a registered  operator. 

A x>ortlon  of  yo\a*  letter  directs  criticism  to  the 
law  hecause  it  does  not  require  &e  apprentice  to  be  regis- 
tered during  the  term  of  his  or  her  apprenticeship*  This 
criticism,  of  course,  wotild  have  to  be  directed  to  the 
legislators  as  this  office  can  only  construe  the  law  as  it 
is. 


CONCLUSION 


Prom  the  foregoing,  this  office  is  of  the  opinion 
that  any  person  who  has  served  one  year  as  an  apprentice 
under  a registered  operator  of  a hairdressing  or  cosmetology 
estahll.  3ment,  who  has  paid  the  proper  examination  fee,  iho 
is  of  good  moral  character  and  who  has  an  education  eqvd.valent 
to  an  eighth  grade  educaticxi,  shall  he  authorised  to  take 
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the  examination  for  a regletei’ed  operator's  certificate. 

We  are  further  of  the  opinion  that  the  provisiona 
of  Section  9096,  supra,  relieves  the  apprentice  or  student 
fTOB  the  duty  of  registezrlng  with  the  State  Board  during 
apprenticeship  or  idille  attending  sehool. 

We  are  further  of  the  opinion  that  for  each  three 
or  less  operators  regularly  employed  within  the  business  of 
cosmetology  or  hairdressing,  thei'e  may  be  one  apprentice. 

Respectfully  submitted. 


TYRIfc  W.  BIRTON 
Assistant  Attorney  General 


APPROVEDi 


J.  E.  TAViafi 

(Acting)  Attorney  General 


TWEjDA 


SCHOOLS:  if  board  j^mbers  withdraw  their  resigjuations  before 

" -the  county  -superintendent  accepts  or  fills. thr  same, 

the  withdrawals  are  legal  and  no  vacancies  exist* 

) 


June  16,  1938 


Honorable  Lloyd  W,  K-ing 
State  super interident 
De.jartment  of  Public  Schools 
Jefferson  City,  Missouri 


Attention* 


Geo*  B*  John 
Lireotor  of  finance 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of 
June  13th,  as  follows: 

"The  attached  letters  from  hr. 

Charles  ^iggins  are  self- 
explanatory*  Also,  attached  to 
Lr*  Hi^rgins*  letters  are  replies 
from  this  Department* 

"hr*  iiliiQlna  has  requested  that 
the  opinion  of  the  Attorney-General 
be  secured  in  answer  to  the  follow- 
ing questions  based  on  the  informa- 
tion given  in  his  letters: 

"1*  If  a board  member  resigns,  is 
a subsequent  withdrawal  of  his 
resignation  legal,  if  done  before 
the  county  superintendent  fills 
the  vacancy  by  appointment? 

"2.  Vihat  constitutes  proper  notice 
of  resignation;  also,  proper  notice 
of  withdrawal  of  resignation?" 

In  connection  with  the  questions  submitted  we  have  read  the 
correspondence  which  you  have  attached  relative  to  the  con- 
troversy, but  It  appears  that  the  matter  finally  resolves 
Itself  into  the  legal  questions  which  you  present* 


June  15,  1936 


Hon,  Lloyd  W,  King 


Section  9290,  R,  S,  Mo.  1929,  refers  to  the 
tenure  of  board  members  and  the  filling  of  vacancies,  and 
provides  as  follows: 

"If  a vacancy  occur  In  the  office 
of  director,  by  death,  resignation, 
refusal  to  serve,  repeated  neglect 
of  duty  or  removal  from  the  district, 
the  remaining  directors  shall, 
before  transacting  any  official 
business,  appoint  some  suitable 
person  to  fill  such  vacancy;  but 
should  they  be  unable  to  agree, 
or  should  there  be  more  than  one 
vacancy  at  any  one  time,  the  county 
superintendent  of  public  schools 
shall,  ui)on  notice  of  such  vacancy 
or  vacanclef^  being  filed  with  him 
In  writing.  Immediately  fill  the 
same  by  appointment,  and  notify 
said  person  or  persons  In  va*ltlng 
of  such  appointment;  and  the 
person  or  persons  appointed  under  the 
provisions  of  this  section  shall 
comply  with  the  requirements  of 
section  9288,  and  shall  serve  until 
the  next  annual  school  meeting.* 

The  procedure  as  to  a vacancy  or  vacancies,  caused 
by  resignation,'  should  be  as  follows: 

"upon  notice  of  such  vacancy  or 
vacancies  being  filed  with  him  In 
writing.  Immediately  fill  the  same 
by  appointment." 

The  general  principles  with  reference  to  vacancies 
and  the  effect  of  a withdrawal  ot  attempted  withdrawal  of  a 
resignation  Is  discussed  In  the  decision  of  btate  ex  rel. 
Klrtley  v.  Augustine,  113  Mo*  1.  c.  24,  as  follows: 


J- 

i 
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"♦It  is  well  establisiied  law,  that. 

In  the  absence  of  express  statutory 
enactment,  the  authority  to  accept 
the  resignation  of  a public  officer 
rests  with  the  power  to  appoint  a 
successor  to  fill  the  vacancy.  The 
right  to  accept  a resignation  Is  said 
to  be  Incidental  to  the  power  of 
appointment,  1 Llllon  on  Municipal 
Corporations  (3  Ld. } sec,  224;  intechein 
on  inibllc  Offices,  sec,  413;  Van 
Orsdall  v.  Hazard,  3 Hill  (H,  Y,}, 
243;  3tate  ex  rel,  v,  Boecker,  56  Mo, 
17, 


"♦By  section  11,  article  5,  Consti- 
tution of  Missouri,  it  is  provided 
that:  "when  any  office  shall  become 
vacant,  the  governor,  xmless  other- 
wise provided  by  law,  shall  appoint 
a person  to  fill  such  vacancy,"  etc. 

It  seems  that  no  provision  exists 
In  our  statutes  for  filling  the 
vacancy  of  county  treasurer.  Hence 
It  follows  that  the  power  of  appoint- 
ment remains,  as  directed  by  the  con- 
stitution, with  the  governor,  nnd  the 
authority  to  fill  the  vacancy  being  with 
the  governor,  here  likewise  rests  the 
power  to  accept  the  resignation.  In 
order  then  to  create  a vacancy  In  the 
office  held  by  Augustine  his  resigna- 
tion must  have  been  lodged  with  the 
governor,  and  by  the  governor  accepted, 
^^re  being  no  particular  mode  pointed 
out  by  statute  or  by  the  Constitution, 
this  resignation  may  be  In  writing  or 
by  parol.  No  x>&rtlcular  form  Is 
required.  It  Is  only  necessary  that 
the  Incumbent  evince  a purpose  to 
relinquish  the  office — that  this  purpose 
be  communicated  to  the  proper  authority, 
and  that  this  resignation  be  accepted 
either  In  terms,  or  scHuethlng  tantamount 
thereto,  such  as  appointing  a successor, 
etc,  Ldwards  v.  United  States,  105 
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U.  3,  471-474;  The  i-eople  v.  Board 
of  Police,  2t>  Barb.  50S;  ^ohem  on  - 
lubllc  Offices  and  Officers,  sec. 

414,  et  aeq. 

"♦■•hen  this  real?  nation  shall  have 
been  cooBnunlcated  to  tlie  prox>er 
authority  and  the  same  shall  be 
accepted — whether  formally  or  by 
the  appointment  of  a successor — It 
Is  beyond  irecall.  It  cannot  then  be 
withdrawn.  i>ljiunack's  case,  97  U.  S. 

426. 

"'In  view  then  of  uhese  principles  It 
would  seem  that  defendant  Augustine 
had  accompli ^ed  a complete  resigna- 
tion of  the  office  to  which  he  was 
elected.  It  Is  clear  that  he  and  the 
members  of  the  county  court  assumed 
the  law  to  require  his  resignation  to 
bo  presented  to  the  county  ooxxrt. 

In  this  they  were  clearly  mistaken, 
since  as  already  shown  the  governor 
of  the  state,  the  appointing  power,  was 
the  proper  party  to  idiom  the  resigna- 
tion should  have  been  tendered.  How- 
ever defendant's  resignation  was,  by 
his  knowledge  and  consent,  foznvardsd 
to  the  governor,  and  he  acted  thereon 
by  designating  a successor,  and  this 
too  before  defendant  made  any  effort 
to  vlthdraw  such  resignation,  ihls 
conduct  on  the  part  of  Augustine 
signified  a complete,  renunciation  of 
the  offlce-a  resignation— and  there 
was  by  the  governor  such  an  acceptance 
as  constituted  a vacancy.  Ihe  naming 
a successor  (though  a formal  commis- 
sion had  not  been  made  out)  committed 
the  governor  to,  and  at  law  constituted, 
an  acceptance  of  Augustine's  resignation, 
lalmmack's  Case,  supra;  jMechem' s Public 
Offices  and  Officers,  sec.  415.” 
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In  the  decision  quoted  above  it  appears  that  the  matter 
had  reached  a further  step  in  the  procedure  than  in  the 
instant  case*  'Axe  successor  had  been  naned  but  had  not 
received  the  commission*  but  as  stated  above,  the  above 
principles  are  fundamental  in  considering  the  question* 
dchool  directors  are  considered  piiblic  officers.  State 
ex  inf*  Kchittrick  v.  Vihlttle,  333  lio,  705* 

^uite  analogous  to  the  situation  is  the  decision 
of  Kockingham  County  v,  Luten  Bridge  Co,,  35  S*  V>*  (2d) 

1*  c*  306,  as  follows: 

"ihe  Lorth  Carolina  statutes  make 
no  provision  for  resignations  by 
members  of  the  boards  of  coiinty 
comitilssioners*  a public  officer, 
however,  has  at  coiiur.on  law  the 
right  to  resign  his  office,  pro- 
vided his  resignation  is  accepted 
by  the  proper  authority,  Loke  v,- 
Lender son,  15  N,  C,  1,  25  am,  Lee, 

677;  *«  »<;-«***<»«*«** 

And,  in  the  absence  of  statute 
regulating  the  iratter,  his  resigna- 
tion should  be  tendered  to  the 
tribunal  or  officer  having  power 
to  appoint  his  successor*  22  R*  C» 

L.  550;  ■•J-»i»««****c*** 

Ltate  V*  Augustine,  113  MiO,  21, 

20  o*  W.  651,  35  am.  6t«  Rep,  696, 

In  the  case  last  cited  it  is  said: 

"’It  is  well-established  law  that, 
in  the  absence  of  express  statutory 
enactment,  the  authority  to  accept 
the  resignation  of  a public  officer 
rests  with  the  power  to  appoint  a 
successor  to  fill  the  vacancy,  ^Ihe 
right  to  accept  a resignation  is 
said  to  be  incidental  to  t..o  power 
of  appointment,  1 Lillon  on 
Aiinicipal  Corporations  (3d  Ld, ) 
doc,  224;  * * * i;-  « « * -w-  * ** 
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"In  Morth  Carolina,  the  officer 
having  power  to  appoint  the 
successor  of  a member  of  the 
board  of  county  coasnls  si  oners  Is 
the  clerk  of  the  superior  court 
of  the  co\mt^«  Consolidated 
Statutes  of  i<orth  Carolina, 
motion  1294,  It  Is  clear,  there- 
fore, that,  when  Hx^ltt  tendered 
his  resignation  to  the  clerk  of 
the  superior  coxirt,  he  tendered  It 
to  the  proper  authority. 

"The  mere  filing  of  the  resignation 
with  the  clerk  of  the  superior  court 
did  not  of  Itself  vacate  the  office 
of  i'rultt.  It  was  necessaz^y  that 
his  resignation  be  accepted.  Hoke 
V.  Henderson,  supra;  iiidwards  v.  U.  S. 

103  U.  o.  471,  26  L.  Hd.  314.  but, 
after  Its  accepteuice,  he  had  no 
power  to  withdraw  It.  klmiuaok  v. 

U.  o.,  97  U.  o.  426  , 24  L.  Ikl.  1067; 
*«*«*«*  If,  as  the  offer 
of  proof  seems  to  indicate,  the 
resignation  of  Truitt  was  accepted 
by  the  clerk  prior  to  his  attempt  to 
withdraw  It,  the  appointment  of  Hampton 
was  xinque stlonably  valid,  and  the 
latter,  with  ^artin  and  Barber,  consti- 
tuted a quoxnim  of  the  board  of  commis- 
sioners, with  the  result  that  action 
taken  by  them  In  meetings  of  the  board 
regularly  held  was  action  by  the  county." 


Conclusion. 

It  does  not  appear  by  the  correspondence  that  the 
County  ouperlntendent  ever  accepted  the  resignation  of  the 
directors.  It  does  appear  that  the  two  directors  In  question 
handed  their  resignation  to  the  remaining  third  director. 
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He  in  tvirn  transmitted  the  same  to  the  County  superintendent • 
By  the  terms  of  the  statute  it  was  necessary  for  the  two 
members  of  the  board  in  question  to  give  their  resignation 
to  the  County  Superintendent,  It  does  not  apjpear  that  they 
instructed,  acquiesced  or  directed  the  third  member  to 
transmit  the  resignations  as  was  done  in  the  K'rtley  v, 
Augustine  case,  quoted  from  supra, 

^liere  is  a question  of  fact  which  the  correspondence 
does  not  clearly  indicate  and  that  is  as  to  whether  or  not 
the  County  Superintendent  ever  accepted  the  resignations  of 
the  two  members,  but  we  must  assume  that  he  did  not  from 
the  mere  fact  that  he  made  no  appointments  as  to  their  suc-^ 
cessors.  The  mere  fact  that  the  two  members  of  the  board 
gave  their  resi^joations  to  the  other  member  of  the  board  did 
not  of  itself  vacate  the  offices. 

For  the  reasons  mentioned  above  and  for  the  further 
reason  Uiat  the  record  does  not  show  that  written  resignations 
of  the  two  directors  were  forwarded  to  the  County  ouperintend- 
ent  by  the  third  member  of  the  board  (the  letters  show  that 
he  telephoned  the  Coxinty  ouperintendent ) and  for  the  reason 
that  the  resignations  were  not  accepted  before  the  two  members 
withdrew  the  same,  we  are  of  the  opinion  that  the  two  vacan- 
cies do  not  exist  on  the  board  of  directors  of  the  school, 

AS  to  your  second  question,  it  appears  that  the  ans/^er  to  the 
first  has  also  embodied  the  ansnier  to  it* 


Yours  very  truly 


OLLIVER  MOLBM 
Assistant  Attorney-General 


(AklixBO 

AFlROVEDx 


T—nrjC7L15R 

(Acting)  Attorney- General 


SCHOOLS;  ' ' Building  aid,  as  provided  by  Sec.  19,  Laws 

BUILDING  AID:  of  Mo.  1931,  page  346,  is  payable  only  to 

consolidated  or  enlarged  school  districts. 
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Honorable  Lloyd  W.  King 
State  Superintendent 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  based  upon 
the  following  questions: 

’’Section*  19  of  the  1931  School  Law 
found  on  page  346  of  the  1931  Session 
acts  states  that  there  shall  be  paid 
to  any  consolidated  or  enlarged  school 
district  ♦ ;,;1,000.00  for  each  school 
building  abandoned  when  a new  building 
is  erected.  Section  II  of  the  same  act 
shown  on  page  334  of  the  1931  Session 
Acts  gives  a definition  of  an  enlarged 
district. 

”(1)  Do  these  two  provisions  limit 
abandonment  aid  to  only  consolidated 
districts  and  to  the  enlarged  districts 
set  up  by  the  county  districting  board? 

If  a number  of  rural  districts  voluntarily 
annex  themselves  to  another  rural  district, 
might  this  district  then  become  eligible 
for  the  abandonment  aid? 

"(2)  If  several  rural  schools  annex 
themselves  to  a village  district  as  de- 
fined in  Section  9194  R.  S.  Missouri  1929, 
might  this  village  district  then  become 
eligible  for  abandonment  aid?” 
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As  both  of  jotur  (lusstions  IhtoIts  ths  same  principles 
of  law,  we  will  treat  them  together  in  this  opinion.  Thsy 
inrolTS  the  construction  of  school  laws. 

The  rule  for  construing  school  laws  has  been  stated 
by  the  Supreme  Coturt  of  this  state  in  the  case  of  State  ez 
inf.  Morgan,  187  S.  W.  54,  57,  in  the  following  languaige: 

"It  has  been  the  policy  of  this  court, 
in  construing  the  statutes  relating  to 
schools  and  school  districts,  to  gire 
them  a liberal  construction,  and  to  up- 
hold the  same  whenerer  it  can  be  done 
without  Tiolating  the  plain  prorision 
of  the  law." 

On  the  CLuestion  of  the  right  of  the  Legislature  to 
alter  or  create  school  distriets,  we  find  the  rule  stated 
in  7ol.  56  C.  J.,  page  137,  See.  48,  as  follows; 

"A  state  legislature  has  full  and  ex- 
clusive powsr,  subject  to  express  con- 
stitutional limitations,  and  except  as 
it  may  have  delegated  such  power  to  a' 
subordinate  officer  or  agency,  to  create, 
organize,  establish,  or  lay  off  school 
districts  or  .other  local  school  organise-, 
tions,  or  to  divide,  unite,  enlarge, 
change  the  botmdaries  of,  or  otheirwise 
alter  existing  districts  and  organiza- 
tions, or  to  provide  for  such  creation 
or  alteration, 

The  Legislature  has  power  to  delegate  this  authority. 
This  rule  is  set  out  in  yol."56  C.  7.,  page  199,  dec.  49,  in 
ths  following  language: 

"The  power  of  the  legislature  to  create, 
organize,  or  alter  school  districts  and 
other  local  school  organizations  may  be  by 
it  delegated,  or  authority  to  exercise  such 
power  granted,  to  such  officers,  boards,  or 
other  subordinate  agencies  as  the  legis- 
lature may  designate  or  establish." 
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?ollowizig  the  forogoing  rulea,  tho  l^iaaouri  law- 
makara  haye  dalagatad  thalr  ponar  of  creating  and  altering 
aohool  districts  to  boards  named  in  the  rarlous  statutes. 

By  Laws  of  l^^issouri,  1913,  72S,  which  is  now 

Section  9345,  R.  S.  I'o.  1929 j et  seq. , oonsolidated  school 
districts  may  be  formed.  Consolidated  districts  shall  hare 
an  area  of  at  least  fifty  square  miles  and  an  enumeration 
list  of  at  least  two  hundred  children  of  school  age. 

In  1931  the  lamakers  provided  for  the  formation 
of  what  is  known  as  "enlarged  school  districts."  Laws  of 
Missouri,  1931,  page  335.  Section  1 of  said  law  is  as 
follows: 


"The  county  superintendent  of  schools 
of  all  counties  in  this  stats  shall,  not 
later  than  August  fifteenth  after  the  tak- 
ing effect  of  this  act,  call  a meeting  of 
the  presidents  and  clerks  or  secretaries 
of  the  various  school  districts  in  his  or 
her  county,  whether  common,  consolidated, 
city  or  town,  said  meeting  to  be  held  on 
the  15th  day  of  September,  next  succeeding, 
beginning  at  10  o'clock  a.  m.  of  said  day, 
at  the  ooxmty  seat  of  his  or  her  county, 
and  at  a place  of  meeting  to  be  designated 
by  said  county  superintendent  of  schools, 
ws  said  meeting  is  provided  for  by  sections 
9466  and  9469  of  the  Revised  Statutes  of 
Missouri,  1929,  which  meeting  when  assembled, 
shall  be  called  to  order  by  the  county 
superintendent  of  schools,  and  shall  pro- 
ceed to  organize  by  the  election  of  one  of 
its  members  as  chairman  and  another  as 
secretary.  £ach  president  and  each  clerk 
or  seciwtary  of  every  board  of  school  direct- 
ors within  the  county,  whether  ccxnmon,  con- 
solidated, city  or  town,  or  in  the  absence 
of  any  such,  a duly  authenticated  proxy  for 
any  of  such  officers,  as  such  proxies  are 
provided  for  by  section  9469,  shall  be  en- 
titled to  one  vote  on  all  matters  properly 
coming  before  such  meeting  by  virtue  of  the 
above  named  sections  and  on  all  questions 
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properly  coaing  before  such  meeting  by 
Tirtue  of  the  proriaions  of  this  aot. 

V/hen  organized  aa  abore  provided,  the 
Bdeting  ahall  proceed  to  aeleet  a county 
di at rioting  board  of  aix  member a,  who  may 
or  nay  not  be  membera  of  such  meeting,  to 
divide  the  entire  county  into  proposed  en» 
larged  school  dlstrlota  as  hereinafter 
provided  for.  i£aoh  person  elected,  or 
appointed,  on  this  board  ahall  be  a citizen 
of  the  United  States,  and  of  the  state  of 
Kissouri,  and  a resident  of  the  county, 
and  shall  be  not  less  than  twenty-one  years 
of  age.  Provided,  that  not  more  than  three 
members  of  such  board  shall  cone  from  any 
county  court  Judicial  district.  Provided, 
that  not  more  than  one  member  of  said  board 
shall  be  chosen  from  the  same  municipal 
township,  but  should  there  be  less  than 
three  municipal  townships  in  any  county 
court  judicial  district,  such  judicial  dis- 
trict shall  have  only  so  many  members  of 
such  board  as  it  contains  municipal  town- 
ships, and  the  remainder  of  said  board 
shall  be  chosen  from  Bunicipal  townships 
in  the  other  county  coxurt  judicial  district: 
Provided  further,  that  if  any  county  has 
leas  than  six  municipal  townships,  then 
after  one  member  of  the  board  shall  have 
been  chosen  from  each  municipal  township, 
there  shall  be  chosen  from  the  county  at 
large  enough  members  to  make  a board  of  six. 
The  county  superintendent  of  schools  shall  be 
ex-officio  secretary  of  such  board,  and  shall 
have  the  deciding  vote  in  ease  of  a tie  vote. 
Such  board  shall,  within  thirty  days  from  the 
cate  of  their  selection,  meet  at  a tine  and 
place  to  be  designated  by  the  county  super- 
intendent of  schools,  organize  by  the  selec- 
tion of  one  of  their  number  as  chairman  and 
proceed  to  district  the  entire  county  into 
proposed  enlarged  school  districts  as  pro- 
vided by  this  aot.  If  any  member  of  such 
board  shall  fail  or  refuse  to  aot  in  such 
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oapaoity,  the  board  may  ohooae  some 
person  eligible  to  act  in  his  or  her 
stead.  A majority  of  such  board  shall 
eonstltute  a quorum  for  the  transaction 
of  all' business.  The  members  of  the 
board  selected  as  herein  prorlded  shall 
take  and  subscribe  to  an  oath  or  affirma- 
tion, which  oath  or  affirmation  may  be 
administered  by  each  other,  and  shall  be 
as  follows}  *1  do  solemnly  swear  (or 
affirm)  that  I will  support  the  Constitu- 
tion of  the  United  States  and  the  Constitu- 
tion of  the  state  of  Missouri,  and  that  I 
will  faithfully  and  impartially  discharge 
the  duties  imposed  upon  me  as  a member  of 

the  board  selected  to  diride 

county,  state  of  Ifissouri,  into  proposed 
enlarged  school  districts,  to  the  best  of 
my  ability,  according  to  law,  so  help  me 
Ctod.*" 


Such  enlarged  school  districts  must  hare  an  assessed 
Taluation  of  one  ^lli<«  fire  hundred  thousand  dollars  and 
an  area  of  at  least  fifty  square  miles,  unless  the  county 
superintendent,  with  the  approral  of  the  state  superintendent, 
consents  to  a smaller  area. 

By  the  Act  of  1931  pertaining  to  enlarged  school 
districts.  Section  19,  Laws  of  Missouri,  1931,  page  346,  it 
is  proTided  as  follows: 

**There  shall  be  paid  to  any  consolidated 
or  enlarged  school  district  in  which  a 
new  school  building  has  been  erected  in 
accordance  with  plans  approwed  by  the 
state  superintendent  of  schools,  the  sum 
of  #1,000.00  for  each  school  building 
abandoned  on  account  of  such  new  building. 

This  amount  shall  be  paid  in  the  same 
manner  as  other  state  apportionment  aid 
and  at  the  time  of  the  next  annual  appor- 
tionment following  the  opening  of  school 
in  the  new  building  and  the  abandoxament 
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of  the  school  building  or  buildings: 

Provided,  however,  that  any  consolidated 
district  receiving  building  aid  under 
the  provisions  of  this  section  shall 
not  receive  building  aid  under  section 
•357,  and  such  districts  as  elect  to 
receive  building  aid  under  said  section 
9357  shall  not  be  entitled  to  aid  imder 
this  section." 

This  section  being  in  the  1931  Act  particularly  re^ 
lating  to  enlarged  school  districts,  and  by  special  reference 
including  consolidated  districts,  we  do  not  therefore  thinh 
that  it  would  apply  to  any  other  district.  To  receive  the 
benefits  of  this  section,  the  district  oust  be  a consoli- 
dated or  enlarged  school  district  foisied  under  the  foregoing 
laws  relating  to  consolidated  autid  enlarged  school  districts. 
By  ai^lying  the  waxiB,  "The  expression  of  one  thing  is  the 
exclusion  of  ainothcr,"  we  think  that  by  the  lawmakers  only 
including  the  consolidated  and  enlarged  school  districts 
in  said  Section  19,  Laws  of  Missouri,  1931,  page  346,  as 
to  who  could  receive  the  one  thousand  dollars  building 
aid,  it  excluded  all  other  districts. 


CQNCLUSIOir 


1.  We  are  therefore  of  the  opinion  that  only 
consolidated  and  enlarged  school  districts  are  entitled 
to  the  building  aid  prescribed  by  Section  19,  Laws  of 
Missouri,  1931,  page  346,  and  that  if  a number  of  rural 
districts  voluntarily  annex  thesuselves  to  another  rural 
district,  not  following  the  procedure  for  forming  a con- 
solidated or  enlarged  district,  the  district  to  which  they 
attach  themselves  is  not  entitled  to  the  building  aid  pro- 
vided by  said  section. 

I.  For  the  same  reasons,  we  are  of  the  opinion 
that  if  several  districts  attach  themselves  to  a town  or 
village  district  which  is  not  a consolidated  or  enlarged 
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dlstrlet,  that  such  town  or  Tillage  dletrlot  is  not  en- 
titled to  reoelTe  the  benefits  of  said  Section  19,  supra, 
unless  such  town  or  Tillage  district  forms  Itself  Into 
a consolidated  or  enlarged  district* 


itespeotfully  submitted 


TTRS  Y*  aUHTON 
Assistant  Attorney  General 


APl^ROVSDx 


J*  S*  'taTlBr 

(Acting)  Attorney  General 


TWBsHK 


ELECTIONS Registrars  in  cities  of  10,000  to  30,000  popu** 
lation  should  be  elected  every  two  years* 


October  1,  1938 


Hon,  Hdwin  L.  Kies,  Clerk 
Cape  Girardeau  County  Court 
Jackson,  Missouri 

Pear  Sir: 


'.e  aoknov/ledge  receipt  of  your  recent  opinion  re- 
quest v<iiloh  reads  as  follov/s: 

"At  the  General  i:.leotion  in  UoTexJser, 

1934  and  again  in  November  1936,  Reg- 
istrars were  Elected  for  the  City  of 
Capa  Girardeau.  These  registrars  v/ere 
elected  in  ^vember  1936  and  oomuls- 
sloned  for  a term  of  four  years.  Now 
it  appears  that  according  to  ;::>eotlon  5 
page  241,  Laws  of  Missouri,  1933,  reg- 
istrars were  to  be  elected  in  1934  for 
a term  of  four  years,  expiring  1938. 

"I  >vould  like  for  you  to  advise  me  at 
the  earliest  possible  date  if  the  reg- 
istrars elected  in  November  1936  for  a 
term  of  four  years  would  bo  re-elected 
for  four  years  in  November  1938  or  would 
they  hold  over  until  1940. 

"I  shall  appreciate  tiiis  information  at 
once,  as  it  will  be  necessary  for  the 
committees  of  both  parties  to  meet  and 
select  their  respective  candidates,  if 
registrars  are  to  be  elected  in  the  No- 
vember £3.eotlon  of  this  year.** 

Registration  in  cities  of  10,000  to  30,000  popu- 
lation is  03verned  by  an  act  found  at  page  239,  Laws  of  1933. 
oection  5 of  said  act  provides  for  election  of  registrars  in 
the  follov/lng  language; 
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’*In  all  cities  of  this  state  v/hioh  now 
contain  or  loay  hereafter  contain  10,000 
inhabitants  and  less  than  30,000  inhabi- 
tants, at  each  general  election  for  ;jtate 
officers,  there  shall  be  elected,  in  each 
election  district  or  ward  of  such  cities, 
by  the  qualified  voters  of  such  election 
district  or  ward,  one  registrar  of  elec- 
tion, v/ho  shall  have  the  qualifications 
of  an  elector  in  his  election  district  or 
ward  and  be  the  owner  of  real  estate  in 
this  imitate,  and  vho  shall  hold  office  for 
four  years  and  until  his  successor  is 
elected  and  qualified  •** 

xi  reading  of  the  foregoing  section  reveals  incon- 
sistent provisions  within  it.  The  section  provides  that 
at  each  geiieral  election  for  state  officers,  registrars 
shall  be  elected,  while  at  the  soiue  time,  it  provides  that 
such  registrars  shall  hold  office  for  four  years,  a '♦gen- 
eral election**  is  defined  by  section  655,  R.S.  llissouri, 

1929,  as  "the  election  required  to  be  held  on  the  Tuesday 
succeeding  the  first  Lionday  of  ^vember  biennially".  Some 
state  officers  are  elected  at  each  biennial  election.  It 
would  appear,  therefore,  that  there  is  a general  election 
for  state  officers  every  two  years,  and  if  registrars  are 
required  to  be  elected  at  such  elections,  they  could  not 
hold  office  for  four  years,  since  at  the  end  of  the  first 
two  years  the  law  would  require  other  registrars  to  be 
elected.  The  question  then  is,  v/hat  did  the  Legislature 
£06601  by  these  conflicting  provisions? 

It  is  elementary  that  in  construing  a statute,  we 
should  attempt  to  ascertain  the  intention  of  the  Legisla- 
ture, and  in  this  attempt,  efforts  should  be  made  to  heirmonlze 
apparently  confliotlng  provisions,  J^ollowing  this  rule  of 
construction,  i<e  mi^t  conclude  that  the  terms  "general 
election  for  state  officers"  referred  to  presidential  eleo- 
tions  at  which  loost  of  the  state  officers  are  elected. 
However,  Section  30  of  the  act,  vfhloh  is  the  last  expression 
of  the  Legislature  in  connection  with  the  matters  in  the 
act,  provides  that  the  registrars  who  had  been  elected  at 
the  November  election  in  1932  should  continue  in  office  \m- 
til  the  general  election  in  1934.  This  clearly  shows  that 
the  Legislature  Intended  that  new  officers  should  be  elected 
at  the  general  election  in  the  year  1934  which  was  not  a 
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presldentlsl  eleotion*  It,  therefore,  seems  clear  that  the 
Legislature  intended  that  the  registrars  should  be  elected 
every  two  years . 

In  trying  to  arrive  at  the  legislative  intent  in 
these  conf noting  provisions,  we  think  it  will  be  necessary 
to  follow  the  rule  of  construction  that  the  last  expression 
of  the  Legislature  in  the  law  must  prevail.  That  rule  is 
stated  in  59  C.I,  999  in  the  follov/lng  language: 

"In  the  consideration  of  conflicting 
provisions  in  a statute,  the  great  ob- 
ject to  be  iiept  in  view  is  to  ascertain 
the  legislative  intent,  and  a con- 
struction which  best  secures  the  rights 
of  all  the  oarties  affected  has  been 
held  a proper  construction.  In  ac- 
cordance with  the  principle  that  the 
last  expression  of  the  legislative  will 
is  the  law,  in  case  of  conflicting  pro- 
visions in  the  same  statute,  or  in  different 
statutes,  the  last  in  point  of  time  or  order 
of  arrangement  prevails.  However,  this  is 
a purely  arbitrary  rule  of  cozuBtructlon, 
which  is  subject  to  the  rule  that  the 
statute  must  be  construed  as  a whole  to 
find  the  legislative  intent,  and  has  no 
application  where  the  prior  section  or 
provision  is  rjore  in  harmony  with  the  gen- 
eral purpose  of  the  act,  or  where  the  lit- 
eral interpretation  of  the  later  section 
would  nullify  the  whole  act,  and  is  to  be 
resorted  to  only  when  there  is  clearly  an 
irreconcilable  conflict  and  all  other 
means  of  interpretation  have  been  exhausted." 

The  last  expression  of  the  legislative  will  in  the 
act  under  consideration  indicates  clearly  that  the  Legis- 
lature intended  that  registrars  be  elected  at  each  general 
election,  '.e  think,  therefore,  that  this  provision  will 
have  to  prevail  over  the  provision  of  Section  5 which  says 
that  the  registrar  shall  hold  office  for  four  years.  This 
is  especially  true  when  the  first  part  of  section  5 provides 
definitely  that  "at  each  general  election  for  state  officers, 
there  shall  be  elected,  * * * one  registrar  of  election". 
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This  language  is  plain  and  definitely  requires  the  election 
of  registrars  every  tw  years.  This  proidsion,  taken  with 
k^eotlon  30  of  the  act,  clearly  shows  that  the  Legislature 
Intended  that  registrars  should  be  elected  at  every  general 
election  at  which  state  officers  are  elected.  The  only  v/ay 
that  ¥/e  can  give  the  statute  loeaning  at  all  in  the  face  of 
the  conflicting  provisions  is  to  hold  that  the  provisions 
requiring  the  election  of  registrars  at  each  general  election 
takes  precedence  over  the  provision  that  the  registrars 
should  hold  office  for  four  years. 


CUNCLUjION 


It  is,  therefore,  the  opinion  of  this  office  that 
registrars  of  election  in  cities  of  10,000  to  30,000  pop- 
ulation should  be  elected  at  each  ^^aoi^sl  election  for 
state  officers  and  that  they  would  hold  their  terjos  for 
two  years. 


Respectfully  submitted. 


H.  KjvJ 

.issistant  Attorney  General 
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J.a.  'ia».YLok 

(xiOting)  Attorney  General 


PENAL  INSTITUTIONS:  Sufficiency  of  .formal  account  in 

demands  for  expenses  of  Reforma- 
tory Inmates 
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February  2,  1936 


Bonoreble  G*  W.  Lane 
Secretary  to  Department  of 
Penal  Inatltutlona 
ooz  236 

Jefferson  City,  iilasourl 


Dear  -Mr,  Lane: 


We  acknowledge  yo\ir  request  for  an  opinion 
dated  January  12,  which  reads  as  follows: 

”1  would  appreciate  an  opinion  from 
your  office  as  to  the  form  state- 
ments of  aocouiits  due  from  various 
counties  to  the  Department  of  Penal 
Institutions  for  the  credit  of 
the  institutions  at  Boonvllle, 
Chillicothe  and  Tipton,  when  it 
is  desired  to  file  suit  against 
delinquent  counties. 

*I  enclose  a sample  of  statement 
of  account  that  has  been  in  use 
since  laj  connection  with  this 
institution.  General  Reagan  has 
had  charge  of  this  class  of  work. 
Kindly  let  me  know  if  enclosed 
form  is  considered  sufficient, 
if  not  will  you  please  suggest 
one  that  meets  the  approval  of 
your  department. 

"Of  course  this  office  bills 
each  county  quarterly  and  in 
advance  by  sending  a statement 
to  the  county  clerk  of  each 
eotanty^  having  insuites  at  any 
or  all  three  of  the  institu- 
tions above  mentioned,  giving 
the  name  of  each  inmate,  date 
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received  and  date  of  parole • dia- 
charge,  aacape  or  death*  Theae 
*billinga*  are  made  up  from  the 
original  records  which  are  and  re- 
main in  my  office* 

"In  the  event  there  ia  a credit  by 
reaaon  of  dlacharge,  parole  etc*  it 
is  shown  on  the  left  hand  aide,  as 
are  all  credits  by  cash*  The  avm 
total  of  all  credits  are  deducted 
from  the  gross  amount  due  thus 
leaving  the  net  amount  on  which 
suit  is  filed* 

"We  have  several  counties  delin- 
quent and  it  la  the  dealre  of 
Director  Matthews  that  suit  be 
filed  aa  soon  aa  the  method  of  pro- 
cediure  is  suggested  or  approved  by 
your  department*" 


The  expense  of  each  person  committed  to  Boon- 
ville  Reformatory,  payable  by  the  coxinties,  is  pro- 
vided in  Section  8358,  Revised  Statutes  Missouri  1929 
which  reads  I 


"There  shall  be  paid  to  the  state 
prison  board  the  avua  of  fifteen 
dollars  per  month  for  the  support, 
maintenance,  clothing  and  all 
other  expenses  of  each  person  com- 
mitted to  said  reformatory,  from 
the  time  of  hia  reception  into 
said  institution  until  his  dis- 
charge therefromt  Provided,  that 
no  payment  ahall^  be  made  for  the 
time  that  any  such  person  may  be 
absent  from  the  Reformatory  on 
probation,*  by  permission  of  the 
bosrd*'«All  payments  shall  be 
made  quarterly  in  advances  Pro- 
vided, that  all  payments  for  the 
support  of  persons  chargeable  to 
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a county  shall  be  paid  by  such 
county  in  cash,  and  for  that  pur- 
pose .the  county  court  is  authorised 
to  diaco\mt  Its  warrants,  but  the 
Mlssovirl  reformatory  shall  not  re- 
ceive any  cou..ty  warrants  for  the 
malnteziance  and  support  of  any 
person  eoanoltted  to  such  Institu- 
tion.” 


Section  8359,  Revised  Statutes  Missouri  1929, 
provides.  In  parti 

”*hen  any  boy  under  seventeen 
years  of  age  shall  be  cosnnltted 
to  said  reformatory  or  said  train- 
ing school  by  any  court  having  com- 
petent jurisdiction,  upon  con- 
viction of  any  felony  or  mlsdexneanor, 
or  when  the  governor,  except  as 
hereinafter  provided,  shall  commute 
the  sentence  of  any  person  from  Im- 
prisonment In  the  penitentiary  to  com- 
mitment to  the  reformatory,  the  ex- 
penses of  the  maintenance  of  said  boy, 
as  provided  In  the  foregoing  section, 
shall  be  paid  by  the  county  In  which 
he  was  convicted.  The  clerk  of  the 
court  In  which  the  conviction  Is  had 
shall  certify  the  judgment  of  con- 
viction to  the  county  court  of  said 
county,  and  the  governor  shall  cause 
to  be  certified  to  said  coxmty  coiirt 
any  comns&tatlon  made  by  him.  The 
* board  shall  cause  to  be  filed  with 
the  said  court  a certificate  showing 
the  date  when  such  boy  was  received 
Into  said  Institution,  and  the  support 
of  said  boy,  at  the  rate  and  In  the 
manner  stated  In  the  foregoing  sec- 
tion shall  be  paid  by  said  county 
upon  an  account  presented  by  the 
Secretary  of  said  board  to  said 
county  courts  * * * • 
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The  expanse  of  each  person  committed  to 
Chlllicothe  Reformatoryt  payable  by  the  counties » 
Is  provided  In  Section  8372,  Revised  Statutes  Mis* 
sour If  1929 f which  reads t 


"There  shall  be  paid  to  the  state 
prison  board  the  svun  of  fifteen 
dollars  per  month  for  the  support f 
maintenance f clothing  and  all 
other  expenses  of  each  person 
committed  to  said  Industrial  home 
for  girls f from  the  time  of  her 
reception  Into  said  institution 
until  her  discharge  therefrom; 
Provldedf  that  no  jpa^ent  shall 
be  made  for  the  time  that  any 
such  person  may  be  absent  from 
the  industrial  home  for  girls 
on  probat lonf  by  permission  of 
the  board.  All  payments  shall  be 
made  quarterly  in  advance!  Pro- 
videdf  that  all  payments  for  the 
support  of  persons  chargeable  to 
a county  shall  be  paid  by  such 
eottnty^in  cash,  and  for  that 
purpose  the  coimty  court  le 
authorised  to  discount  its  war- 
rants , but  the  industrial  home 
for  girls  shall  not  receive  any 
county  warrants  for  the  main- 
tenance and  support  of  any  per- 
son committed  to  such  institution.” 


The  expense  of  each  person  coasnitted  to  Tipton 
Reformatory f payable  by  the  counties,  is  provided  in 
Section  8385,  Revised  Statutes  Missouri  1929,  the  language 
being  identical  with  Section  6372,  supra. 

In  addition  to  the  above  legislative  mandate 
the  Legislat\ire  has  given  the  prison  board  power  to 
make  rules  and  regulations,  as  provided  in  Section  6538, 
Revised  Statutes  Missouri  1929,  which  reads,  in  partt 
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*The  state  prison  board  shall » 
subject  to  law,  have  the  ex- 
clusive government,  regulation 
and  control  of  the  Ulssourl  state 
penitentiary,  the  Missouri  reforma- 
tory, the  industrial  home  for  girls, 
the  industrial  home  for  negro  girls 
and  ef  all  other  penal  or  reforma- 
tory institutions  hereafter  created 
and  of  all  persons  who  now  are  or 
who  hereafter  shall  be  legally 
sentenced  to  either  of  the  institu- 
tions hereinabove  mentioned  or  re- 
ferred to  and  who  shall  be  committed 
to  the  custody  of  said  board,  and  said 
board  shall  make  and  enforce  such 
by-laws,  rules  and  regulations  as  they 
from  ti^  to  time  deem  necessary  and 
proper  in  the  management  of  all  institu- 
tions or  persons  now  or  hereafter  legal- 
ly committed  to  said  board,  and  shall 
be  vested  with  and  possessed  of  all 
other  powers  and  duties  necessary  and 
proper  to  enable  it  to  carry  out  fully 
and  effectually  all  the  purposes  of 
this  article.  ***** 


COHCLUSION 


The  by-laws,  rules  and  regulations  of  the  prison 
board,  as  to  formality  of  statements  of  account,  which 
are  not  in  conflict  with  Sections  6359,  8372  or  8385, 
supra,  have  the  same  legal  force  as  statutory  mandates, 
and  the  secretary  of  the  board  must  consider  them  along 
with  the  statutes  if  his  fomnal  statements  of  accoxmt 
are  to  be  sufficiently  up  to  legal  specifications* 

Where  there  are  no  by-laws,  rules  or  regula- 
tions of  the  penal  board,  then,  the  regulatory  statutes 
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touching  the  subject  matter  are  the  only  yardstick  of 
legal  requirement  for  statements  of  account  and  their 
sufflclenoy  In  form. 

The  form  of  statements  of  account  demanding 
from  counties  the  expense  of  Inmates  at  Chllllcothe 
and  Tipton  Is  not  mentioned  In  any  particular  statute* 

4a  to  computing  any  demand  account  against  any 
county  for  expenses  of  Inmtea  at  Boonvllle,  Sections 
8556  and  6569,  supra,  proTlde  that  the  prison  board 
cause  to  be  filed  with  the  county  clerk  a certificate 
showing  the  date  whan  such  boy  was  received,  the  amount 
due  on  said  boy  at  the  rate  of  fifteen  dollars  per 
month,  secured  quarterly  In  advance*  The  Legislature 
makes  It  the  specific  duty  of  the  secretary  to  the 
board  to  present  the  county  court  with  an  account  of 
the  state's  claim  as  a condition  precedent  to  payment 
for  these  expenses*  This  account  to  the  coimty  court 
la  In  addition  to  the  quarterly  advance  certification 
filed  with  the  county  clerk* 

The  intention  of  the  Legislature  In  Sections 
8558  and  8559,  supra,  was  to  completely  Inform  ooxmty 
officers  In  detail,  and  by  Items,  exactly  how  much 
their  county  owes  on  each  Individual  boy  coasaltted 
to  Boonvllle*  ‘ This  Information  to  a coimty  court  or 
to  any  court  la  not  unreasonable  and  la  no  more  definite 
Information  than  any  court  Is  entitled  to  before 
adjudicating  payment  of  any  alleged  account  which  la 
claimed  to  be  due  and  owing* 

In  Section  8569,  supra,  the  phrase  "account 
presented  by  the  secretary  of  the  board"  means  more 
than  a mere  statement  of  alleged  balances*  The  phrase 
means  that  alleged  balances  be  broken  down  and  Itemized* 
This,  you  state,  is  dote  In  the  certified  quarterly  ad- 
vance statement*  The  statute  speaks  of  "such  boylT 
and  "said  boy",  which  would  Indicate  that  the  Legisla- 
ture Intended  the  secretary's  system  of  accoxwtlng  to 
a county  court  be  broken  down  to  show  exactly  how  the 
alleged  account  of  each  boy  stands  when  submlttlzxg  the 
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statutory  account*  lAiliere  the  individual  items  of  ac- 
count are  correct  the  net  balance  due  is  bound  to  be 
correct* 


This  Department  is  of  the  opinion,  based  up<m 
the  facts  stated  and  the  purported  account  statesient 
to  the  county  court  which  you  exhibited  herewith,  that 
.such  an  account  statement  presented  to  any  county  court 
for  expenses  of  any  boy  at  Boonville  is  not  sufficient- 
ly specific  to  comply  with  statutory  preciseness* 

The  sum  total  of  all  credits  by  reason  of  dis- 
charge, parole,  etc*,  subtracted  from  the  alleged  gross 
amount  due  leaves  the  alleged  net  amount  *due.  If  suit 
be  filed,  this  alleged  net  amount  would  figure  the 
^ same  total  in  net  amoimt  due  if  you  credit  the  accoxmt 
of  individual  boys  with  such  credits,  pursuant  to  a 
ruling  of  the  board*  In  this  way  the  coiinty  receives 
full  credits  and  each  boy's  separate  account  stands 
on  its  own  merits,  both  on  your  books  and  in  the  courts, 
as  was  intended  by  the  Legislature*  Whem  suit  is  filed 
under  such  suggested  bookkeeping  and  aecountlng,  then 
each  boy's  expenses  can  be  adjudicated  on  its  own 
merit  and  if  disallowed  by  the  trial  court  it  will  be 
an  easy  matter  to  so  note  on  your  book  the  claim  of  the 
particular  boy  that  was  disallowed* 


Respectfully  submitted' 

'«m.  ORR  SkVYi^S 
Assistant  Attorney  General 
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)The*'|^'«A  for  State  and  Cotinty  taxes,  in  Gi  soiirl, 
attache t on  the  first  day  of  June  of  the  year  preceding 
the  year  In  which  said  taxes  become  payaole,  and  the 
, Federal  Government,  when  purchasing  lands  after  said 
lien  has  attached,  should  pay  said  lien,  notwithstanding 
an  opinion  of  the  Dept,  of  Justice  at  Washington 
to  the  contrary. 


lir.  A.  W.  Landis, 

Regional  Title  Attorney, 
401  New  Federal  Building,^ 
St.  Louis,  Missouri. 


FILED 
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Dear  Sir: 


This  acknowledges  receipt  of  your  communication 
of  December  50th  enclosing  a copy  of  an  opinion  rendered  by 
the  Department  of  Justice,  V/ashington,  D.  C. , and  written  by 
Honorable  Harry  W.  Blair,  Assistant  Attorney  General  of  the 
United  States,  which  opinion  Is  to  the  effect  that  the  date 
of  the  levy  of  a tax  is  the  beginning  of  the  State's  lien  on 
the  .land  for  taxes,  and  which  opinion  cites  two  Federal  cases, 
to-wlt.  United  States  v.  Pierce  County,  193  F.  529,  and 
Bannon  v.  Burnes,  39  F.  892,  as  authority  for  the  above  con- 
clusion. 


You  also  call  attention  to  an  opinion  of  this  Depart- 
ment of  date  June  19,  1935,  rendered  to  Honorable  William  H. 
Tandy,  Attorney,  U.  S.  D.  A.,  Holla,  Missouri,  and  written  by 
Honorable  Vito.  Orr  Sawyers,  Assistant* Attorney  General  of 
Missouri,  holding  contrary  to  the  opinion  of  the  Department 
of  Justice  at  v/ashlngton,  the  opinion  of  this  office  holaing 
that  the  first  day  of  June  of  the  year  next  before  the  year 
In  which  the  tax  becomes  payable  Is  the  time  when  the  lien  In 
favor  of  the  State  attaches. 

The  writer  has  reviewed  these  two  opinions  and  made 
some  Investigation  of  the  law  and  on  behalf  of  this  Depart- 
ment makes  the  following  observations,  which.  In  addition  to 
the  reasoning  and  authorities  contained  in  the  opinion  hereto- 
fore rendered  by  this  office,  lead  us  to  believe  that  the 
correct  result  Is  reached  In  the  opinion  heretofore  rendered 
by  this  office. 

It  occurs  to  us  as  a primary  and  xmalsputed  principle 
of  law  that  the  Federal  Courts  will  apply  the  State  law  in 
the  decision  of  a case  Involving  the  construction  of  the  revenue 
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laws  of  Missouri,  althougli  the  case  being  triad  Is  In  the 
Federal  forum,  provided  the  law  on  such  c^uestlon  has  been 
declared  by  the  highest  coxirts  of  the  State. 

As  far  back  as  1864  the  question  was  before  the 
Supreme  Court  of  this  State  us  to  when  the  lien  attached  In 
favor  of  the  State  for  taxes,  and  In  the  case  of  Blossom  v. 
Van  Court,  34  ko.  390,  this  State  declared  the  law  to  be  that 
the  tax  lien  In  favor  of  the  State  attached  on  the  first  day 
of  February  of  the  year  that  the  assessment  was  to  be  made. 
Van  Court  deeded  certain  lands  to  Blossom  by  deed  dated 
February  11,  1857,  Van  Court  was  owner  of  said  land  on  the 
1st  day  of  February,  1857.  The  statute  on  the  duty  of 
assessors  at  that  time,  the  18th  section  of  the  2nd  article 
of  the  Act  of  1855,  provided: 

"&very  assessor  shall  commence  on  the 
first  day  of  February  in  each  year,  during 
his  continuance  In  office,  and  go  through 
all  parts  of  the  county  * * * in  which  he 
Is  the  assessor,  and  require  every  person 
who  shall  have  owned  ♦ * ♦ any  property  on 
the  said  first  day  of  February  in  each  year, 
taxable  by  law,  * to  deliver  him  a 
written  list  of  the  some 

The  court,  speaking  of  the  above  provision,  said 
(page  394): 


’’The  section  above  quoted  appears  to  fix 
definitely  that  the  tax  should  be  assessed 
against  the  person  who  was  on  the  first 
day  of  February  the  owner  of  the  property, 
thus  fixing  his  liability  on  that  day,  and 
charging  the  property  with  It  as  an  encumbrance, 
(although  the  amount  of  the  encumbrance  Is  not 
ascertained  until  afterwards. ) The  defendant 
having  conveyed  the  land  on  the  eleventh  day 
of  February,  was  liable  for  the  taxes  assessed 
against  the  property  on  the  first  day  of  that 
month.** 

The  court  In  that  opinion  states  that  the  state  and 
county  taxes  constitute  a liability  of  the  owner  of  the  property 
as  well  as  an  encumbrance  upon  the  land  itself,  which  could  be 
sold  for  their  nonpayment. 
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The  principle  and  holding  of  the  Supreme  Court  of 
this  State  as  declared  in  the  above  case  was  reaffirmed  in 
the  case  of  HcLaren  v.  Sheble,  45  Ho.  130.  The  facts  in  the 
latter  case  were  that  the  defendant  Sheble  on  the  first 
Honday  of  September,  1866,  uv/ned  certain  real  estate  and 
thereafter  In  October  oonveyed  the  same  to  the  plaintiff. 

The  deed  contained  the  covenant  of  warranty  implied  in  the 
words  ** grant,  bar:  ain  tind  sell.**  The  grantee,  plaintiff 
therein,  paid  the  state  and  county  taxes  assessed  against 
the  property  in  the  name  of  the  defendant  for  the  fiscal,  year 
1866>7,  the  defendant  refusing  to  do  so,  and  brought  this  suit 
to  recover  from  the  defendant  such  payment.  No  actual  assess- 
ment of  the  property  for  the  year  1866  had  been  made  at  the 
date  of  the  conveyance  by  deed.  The  assessment,  however,  was 
subse^^uently  made  in  accordance  with  the  statute  In  the  name 
of  the  defendant  as  being  the  owner  on  the  first  L'onday  of 
September  of  that  year.  The  court  said,  page  131: 

**Did  the  lien  of  the  tax  imposed  by 
virtue  of  the  assessment  take  effect  by 
relation  from  that  date?  That  is  the 
only  question  presented  for  considera- 
tion, and  it  is  substantially  determined 
by  the  decision  in  Blossom  v.  Van  Court, 

34  Ho.  390.  * * * That  case  decides 

in  effect  that  the  tax  lien  does  relate 
back  to  and  take  effect  from  the  inception 
point  of  the  assessment,  although  the  assess- 
ment may  not  be  consummated  till  a later  day 
or  month  in  the  year.  The  language  of  the 
court  on  this  point  is  clear  and  explicit. 

The  statute  xinder  v/hich  that  decision  was 
made  required  the  assessor  to  begin  his 
work  on  the  first  day  of  February;  the 
present  statute  requires  the  assessment  to 

date  from,  the  first  Monday  of  September. 

♦ ♦ ♦ 

'*ACoording  to  the  rule  laid  down  in  Blossom 
V.  Van  Court,  the  defendant,  being  the  owner 
and  occupier  of  the  premises  on  the  first 
Monday  of  September,  1866,  v/as  liable  for 
the  taxes  of  the  fiscal  year  beginning  at 
that  date,  and  such  taxes  constituted  a 
lien  upon  the  property,  by  relation,  from 
and  after  the  first  Monday  of  September, 
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although  not  actually  leyled  till  the 
year  1867.  The  rule  is  Just.  Suppose 
that  A. , on  the  first  kondey  of  September 
In  any  giren  year,  had  ^10,000  cash,  and 
returned  it  as  the  law  re^iuires ; and  B. , 
on  the  same  day,  had  $10,000  InTested  in 
real  estate,  and  In  like  manner  returned 
it  for  taxation.  Suppose,  then,  that 
these  parties,  on  some  subsov^uent  day 
prior  to  the  consummation  of  the  assess- 
ment, should  exchange  property,  who  should 
pay  the  taxes?  A.  would  be  compelled  to 
pay  the  personal  taxes  assessed  on  account 
of  the  $10,000  cash  returned,  and,  accord- 
ing to  the  theory  of  the  defendant,  also 
the  taxes  assessed  on  account  of  the  real 
estate  returned  by  B. — thus  paying  the 
taxes  of  the  two  for  that  year,  reliering 
his  vendor  from  all  tax  payments  whatever, 
in  the  case  supposed.  The  time  eind  equitable 
rule  is  for  each  party  to  pay  the  taxes 
assessed  on  account  of  the  property  owned 
by  them  respectively  on  the  initial  day  of 
the  assessment,  in  the  absence  of  any  stipula- 
tion to  the  contrary. 

'^Thls  equitable  rule  is  recognized  in  Blossom 
V.  Van  Court,  and  that  case,  as  already  ob- 
served, decides  that  the  teix  lien  takes  effect 
and  becomes  an  encumbrance  from  the  inception 
of  the  assessment." 

The  statutes  of  1865,  which  were  operative  when  the 
case  of  kcLaren  v.  Sheble  was  decided,  provided  (sec.  31,  p. 
103,  General  Statutes  1865): 

V 

"The  clerk  of  the  county  court  shall  de- 
liver to  the  assessor  on  or  before  the 
first  day  of  September  in  every  year  the 
assessor* s books  of  the  preceding  year  * * ♦ 
emd  take  his  receipt  therefor,  and  the  as- 
sessor, so  soon  as  he  shall  have  completed 
his  assessment  and  made  his  assessor's  book 
for  the  year,  shall  return  the  whole  of  such 
papers  and  documents  to  the  clerk." 
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V/e  haye  examined  the  Laws  of  1865,  Chap*  12,  beginning 
on  page  98,  and  find  that  it  is  substantially  the  same  with 
reference  to  the  assessor* s duties  as  the  present  law  of 
iCissouri,  except  it  has  no  provision  similar  to  Sections  9746 
and  9747,  R.  S.  Lo.  1929,  which  are  noted  hereafter. 

The  above  two  oases  of  Blossom  v.  Van  Court  and 
lioLaren  v.  Sheble  are  approvingly  cited  by  the  Supreme  Court 
of  Missouri  in  the  case  of  Stafford  v.  Fizer,  82  Mo.  393,  397. 

In  State  ex  rel.  Watson  v.  Harper,  83  Mo.  670,  these 
two  cases  are  again  approvingly  cited,  and  on  page  676  the 
court  says: 

’’Then  again,  this  lien  which  attached 
upon  the  assessment  of  the  taxes  vmder 
the  law  of  1867,  supra,  is  retained  and 
preserved  by  sec.  6832,  R.  S.  1879,  \/hioh 
provides  that  the  * taxes  due  and  unpaid 
on  any  real  estate  * * * shall  be  deemed 
and  held  to  be  back  taxes,  and  the  lien 
heretofore  created  in  favor  of  the  state 
of  Missouri  is  hereby  retained.'  It  is 
thus  very  evident  that  the  law  of  1867 
provided  for,  and  created  a lien  for  the 
taxes  and  the  law  of  1877  preserved  it." 

Again  in  1912,  in  the  case  of  Morey  J£ng.  & Const.  Co. 
V.  Ice  RinR  Co.,  242  Mo.  241,  the  Supreme  Cotirt  of  this  state 
approvingly  cites  the  case  of  Blossom  v.  Van  Court  and  McLaren 
V.  Sheble,  and  with  reference  to  said  two  oases  states,  page 
249: 


"Both  cases  hold  that  the  lien  of  the  tax 
takes  effect  from  the  initial  point  of  the 
assessment,  and  by  virtue  of  the  assess- 
ment." 

Likewise,  the  Blossom  and  the  McLaren  cases  are  approv- 
ingly cited  by  the  Supreme  Coiirt  of  Missouri  as  late  as  1936. 
See  the  case  of  Dennig  v.  Swift  it  Co.,  339  Mo.  604,  609,610, 
where  the  court  says: 

"Blossom  V.  Van  Court  and  McLaren  v. 

Sheble,  as  indicated  by  our  previous 
reference  to  those  cases,  turned  on  the 
question  of  when  the  lien  of  the  tax 
attached." 
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It  will  be  noted  that  under  the  well  defined  law  as 
decleured  by  the  highest  court  of  this  state,  it  is  de- 
termined and  settled  that  the  lien  for  taxes  attaches  to  the 
land  and  becomes  fixed  upon  the  initial  date  when  it  becomes 
the  duty  of  the  assessor  to  begin  assessing  the  property. 
Section  9756,  R.  S.  llo.  1929,  fixes  the  first  day  of  June  as 
the  day  that  ha  shall  begin  his  work  of  assessing  the  property 
of  his  county,  and  under  the  holaing  in  the  K!cLaren  case  and 
the  Blossom  case,  the  lien  attaches  on  the  first  day  of  June 
of  a given  year  for  the  taxes  that  are  payable  in  the  fall 
of  the  next  year. 

In  addition  to  the  statutory  law  under  which  the 
Blossom  and  VJcLaren  cases  were  decided,  there  has  since  then 
been  placed  on  the  statute  books  of  kissouri  Section  9746, 

R.  S.  ko.  1929,  which  provides: 

"Svery  person  owning  or  holding  property 
on  the  first  day  of  Juno,  including  e^l 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the  ensuing 
year. " 

and  Section  9747,  which  in  part  provides: 

"Real  property  shall  in  all  oases  be  liable 
for  the  taxes  thereon,  and  a lien  is  hereby 
vested  in  favor  of  the  State  in  all  real 
property  for  all  taxes  thereon,  which  lien 
•hall  be  enforced  as  hereinafter  pro- 
vided ♦ ♦ ♦,« 

The  oases  of  Bannon  v.  Bximes,  39  Fed.  692,  and  United 
States  V.  Pierce  County,  193  Fed.  529,  relied  on  by  the  Justice 
Department  of  the  United  States  as  authority  for  the  conclusion 
reached  in  their  opinion,  were  both  decisions  of  the  inferior 
Federal  Court.  The  Bannon  case  was  decided  by  the  Circuit 
Court  for  the  Western  District  of  Missouri  in  1889,  which  is 
the  same  as  the  District  Court  at  this  time.  The  case  of 
United  States  v.  Pierce  County  was  decided  by  the  District  Court 
of  the  State  of  Washington  in  1912.  Both  of  those  cases  have 
been  disapproved. 

The  Circuit  Coxirt  of  Appeals  for  the  Second  Circuit, 
in  1931,  in  the  case  of  United  States  v.  City  of  Buffalo,  54 
Fed.  (2d)  471,  cited  the  above  two  cases,  39  Fed.  and  193  Fed., 
and  Judge  Hand,  writing  a separate  concxirring  opinion,  said  the 
following,  page  474; 

} 
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*^1  agree  In  the  result  but  for  other 
reasons  than  my  brothers.  The  ques- 
tion appears  to  me  wholly  one  of  state 
law,  with  which  the  sovereignty  of  the 
United  States  has  nothing  to  do,  although 
of  course  I agree  that  no  state  may  tax 
property  of  the  United  States.  On  the 
other  hand  I do  not  understand  it  to  be 
disputed  that  when  the  United  States  takas 
over  property,  it  takes  it  subject  to 
whatever  liens  are  upon  it,  tax  liens 
like  the  rest.  If  the  law  of  a state 
were  that  all  taxes  should  be  liens  as  of 
Larch  first,  the  time  of  the  assessment, 
but  might  be  computed,  levied  and  extended 
on  the  rolls  before  July  first,  I see  no 
reason  why  they  should  not  be  a lien  upon 
land  conveyed  to  the  United  States  on  Larch 
second.  The  act  of  liquidating  and  formally 
imposing  the  tax  would  not  in  my  Judgment 
be  in  defeasance  of  the  sovereignty  of  the 
United  States.  I cannot  agree  with  the 
contrary  ruling  in  U.  S.  v.  Pierce  County 
(D.C.)  193  F.  529.  Bannon  v.  Bumes  (C.C.) 

39  F.  892,  contains  a dictum  in  accord, 
but  it  was  altogether  unnecessary  to  the 
result.  The  levy  and  extension  on  the 
rolls  are  not  adversary  proceedings  against 
the  United  States,  like  an  arrest  or  seizure 
of  its  property;  they  do  no  more  than  fix 
the  amoimt  of  a charge  already  imposed,  and 
the  liquidation  does  not  depend  upon  ques- 
tions in  which  the  United  States  is  in- 
terested except  as  all  other  owners  of 
property.  They  are  not  directed  against 
it  individually,  as  is  a suit,  or  a con- 
demnation." 

This  view  above  expressed  by  Judge  Hand  was  approved 
by  the  United  States  Circuit  Court  of  Appeals  of  the  9th  Jistrict 
in  1933  in  the  case  of  United  States  v.  John  K.  & Catherine  3. 
Lullen  Benev.  Corp.,  63  Fed.  (2d)  48.  The  court  there  in  a 
unanimous  opinion,  after  quoting  the  above  quoted  portion  of  the. 
opinion  of  Judge  Hand,  said,  page  54: 
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"Vftiile  it  Is  conceded  in  the  case  at 
bar  that  the  assessments  made  by  the 
City  of  American  Falls  was  void  by  reason 
of  the  fact  that  the  government  owns  the 
property  subjected  to  the  assessment,  we 
are  inclined  to  agree  with  the  position 
taken  by  Circuit  Judge  L.  Hand  in  his 
concurring  opinion.** 

The  decisions  cited  in  the  opinion  of  the  Department 
of  Justice  are  not  authority  for  the  conclusion  reached  in  said 
opinion  because  those  decisions  are  overruled  in  later  cases 
by  superior  Feaeral  Courts.  The  Bannon  and  the  Pierce  County 
cases,  supra,  overlook  the  fact  that  in  the  construction  of 
state  revenue  laws  the  Federal  Court  will  adopt  the  construction 
of  the  highest  State  Courts  as  placed  on  said  laws  by  the  State 
Courts.  If  authority  were  desired  supporting  this  latter  state*^ 
ment,  see  Stone  v.  Southern  Illinois  & Missouri  Bridge  Co.,  206 
U.  S.  267,  51  L.  2d.  1057,  where  the  court  said: 

**The3e  luestlons  involve  the  powers 
of  corporations  under  the  laws  of 
i’.issouri,  which  are  concluded  by  the 
adjudication  of  the  State  Supreme  Court.** 

Also,  Consolidated  Rendering  Co.  v.  Vermont,  207  U.  S.. 

. 541,  52  L.  £d.  327,  where  the  Supreme  Court  of  the  United  States, 
speaking  of  the  construction  of  a state  statute  said: 

**Whether  the  notice  to  produce  was 
broader  than  the  statute  provided  for  is 
a question  of  the  construction  of  the 
state  statute,  and  of  the  notice,  and  the 
decision  of  the  state  court  is  final  on 
that  question.** 

Likewise,  Ughbanks  v.  Armstrong,  206  U.  S.  481,  52  L.  Ed. 
582,  where  the  Supreme  Court  said  with  reference  to  the  con- 
struction of  a statute  defining  the  Michigan  Indeterminate 
sentence  and  the  construction  thereof  by  the  Michigan  courts, 
the  following: 


**In  such  a case  as  this  we  follow  that 
construction  of  the  Constitution  and  laws 
of  the  state  which  has  been  given  them  by 
the  highest  court  thereof.** 
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Such  a rule  has  also  been  applied  with  reference 
to  treaties.  See  Re  Ghlo,  157  Cal.  552,  106  Pac.  516, 

57  L.R.A.  (N.S. ) 549,  555,  where  the  Supreme  Court  of  Cali- 
fornia said: 


"The  clause  of  the  Argentine  treaty 
relates  to  legal  proceedings  for  the 
settlement  of  estates,  and  the  words 
used  are  to  be  given  the  meaning  they 
usually  have  in  their  respective 
ooxintries  when  used  in  that  connection." 

If  question  might  be  raised  as  to  the  liability  of  the 
United  States  for  the  lien  which  had  attached  to  real  estate 
at  the  time  the  United  States  became  the  record  owner  thereof 
the  case  of  Pullen  Benev.  Corp.  v.  United  States,  40  Fed. 

(2d)  957,  holds  that  the  United  States  by  talcing  possession 
of  realty  impliedly  contracts  to  pay  the  amount  of  liens  at 
that  time  against  said  property.  The  court  says: 

"Admittedly  an  action  may  be  rraintained 
against  the  United  States  upon  an  im- 
plied contract.  If,  under  circumstances, 
where  it  has  taken  over  for  a public 
purpose,  the  private  property  of  another, 
a contractual  obligation  will  be  imposed 
by  law  on  it  to  coirpensate  for  destroying 
the  interests  of  another,  * ♦ rVhen  the 
United  States,  without  compensating  the 
plaintiff,  a lienholder,  took  permanent 
and  exclusive  possession  of  the  lands  and 
devoted  them  to  reservoir  purposes,  it 
destroyed  the  lien  back  of  the  bonds  and 
made  it  Impossible  for  the  plaintiff  to 
collect  on  its  bonds,  and  when  in  doing 
BO  it  was  taking  private  property  without 
just  compensation  and  Impliedly  contracted 
with  the  bondholder  and  obligated  Itself 
to  pay  the  lien  upon  the  property.  Other- 
wise, one  who  may  have  a lien  intez^st  in 
land  would  be  deprived  of  his  right  to 
realize  upon  his  lien." 

From  the  foregoing,  it  is  our  opinion  that  the  lien 
in  favor  of  the  State  for  state  and  county  taxes  attaches  to 
real  estate  in  lilssouri  on  the  first  day  of  June  of  the  year 
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next  precedinc^  the  yeur  In  which  said  taxes  become  payable, 
and  that  the  law  is  and  would  be  construed  by  the  i’ederal 
Courts  In  followln..;  the  settled  construction  of  such  law  by 
the  State  Courts  of  Lissourl,  that  said  lien  so  attaches, 
and  that  it  is  a legally  enforceable  obligation  against  said 
lands  by  proceeding  in  the  Federal  Court,  and  that  the  United 
States  by  taking  over  the  title  to  said  property  is  obligated 
to  pay  and  discharge  said  lien  for  state  and  county  taxes. 


Yours  very  truly, 


DiovKS  Watson, 

Assistant  Attorney  General. 


approtad: 


J,  a:  

(Acting)  Attorney  General 


I 
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oCHOGLS;  School  board  acting  on  own  Initiative,  without 

■ - ratification  of  qualified  voters  (Sec.  9195,  R.  S. 
1929),  cannot  issue  warrants  for  tuition  and  cost 
of  transporting  pupils. 


\ 


V 


■v 


. .ay  7,  1938 


Honorable  Charles  F,  Lankin,  Jr. 
Fro seeu ting  Attorney 
Chariton  County 
Keytesvllle,  Missouri 


Dear  iur.  Lankin: 


This  Departnent  acknowledges  receipt  of  your 
letter  of  isay  3d,  wherein  you  request  an  Interpretation  of 
certain  sections  relating  to  transportation  of  school 
children.  Your  letter  of  request  Is  as  follows: 


"a  school  district  In  this  county, 
having  less  than  twenty- five  child- 
ren last  year  arranged  with  the 
board  of  an  adjoining  district  for 
the  transportation  and  tuition  of 
the  pupils  of  school  age  to  that 
adjoining  district,  acting  tuKier 
section  9195  R.  o.  Lo.  1929.  1 

will  appreciate  your  advising  ne 
whether  this  arrangement  can  be 
legally  carried  out  year  to 

year  by  the  action  of  the  board 
alone.  I will  also  appreciate  your 
opinion  on  the  meeting  referred  to 
In  the  last  sentence  of  the  perti- 
nent statute.  Does  this  last  sent- 
ence mean  that  a two- thirds  vote  Is 
required  to  ratify  the  action  of  the 
directors  In  sending  children  to 
another  district,  or  does  It  mean 
that  when  such  meeting  takes  such 
action  that  the  children  must  there- 
after be  sent  to  another  district 
until  another  meeting  rescinds  the 
action?  If  the  boat'd,  acting  on  Its 
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own  Initiative  sends  the  children 
of  the  district  to  another  district^ 
may  that  board  lawfully  Issue 
warrants  for  the  payment  of  tuition 
and  for  the  cost  of  transporting 
pupllsV" 

-Section  9196,  K,  d.  »rio.  1929^  referred  to  In  your 
letter.  Is  as  follows: 

"Vhenever  any  school  district  In 
this  state,  now  organized  or  that 
may  be  hereafter  organized  under 
the  laws  of  this  state,  shall  fall 
or  refuse,  for  tir^e  period  of  one 
year,  to  provide  for  an  eight  months* 
school  In  such  year,  provided  a levy 
of  forty  cents  on  the  one  hundred 
dollars*  valuation,  together  with 
the  public  funds  and  cash  on  hand, 
will  enable  them  to  have  so  long  a 
term,  the  same  shall  be  deemed  to 
have  lapsed  as  a corporate  body,  and 
the  territory  theretofore  embraced 
within  such  lapsed  district  shall  be 
deemed  and  taken  as  \morganlzed 
territory,  and  the  same,  or  any 
portion  thereof,  may  be  attached  to 
any  adjoining  district  or  districts 
for  school  purposes.  In  the  same 
manner  as  la  now  provided  In  section 
9273:  irovlded,  that  no  school 
district  shall  be  deemed  to  have 
lapsed  where  the  failure  to  make  the 
needed  provision  for  the  eight  months 
of  school  results  from  the  Irregular 
or  void  proceedings  had  for  that 
purpose:  i^rovlded,  that  In  any  district 

eniuoeratlng  fewer  than  twenty- five 
ctxlldren  the  board  may,  from  year  to 
year,  arrange  with  the  board  or  boards 
of  other  district  or  districts  for 
the  admission  of  all  children  of 
school  age  in  said  district  containing 
fewer  than  twenty-five  children  enumer- 
ated, end.  If  desired,  arrange  for 
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transporting  children  to  and  from 
school,  ^xnd,  idien  ratified  by  a two- 
thirus  vote  of  the  qualified  voters 
of  said  school  district,  voting  at 
a special  meeting,  such  arrangements 
shall  be  final,  and  the  board  will 
be  authorized  to  Issue  warrants  upon 
the  teachers'  fund  for  payment  of 
tuition,  and  upon  the  Incidental 
fund  for  the  payment  of  cost  of  trans- 
porting pupils.” 

In  determining  the  questions  to  the  effect:  First; 

Is  It  necessary  for  two-thirds  of  the  qualified  voters  of  the 
district  to  ratify  the  action  of  the  boar-dV  second;  If  the 
voters  do  ratify  the  action  of  the  board.  Is  such  ratification 
permanent,  annual,  or  for  a specified  time,  which  the  voters 
could  rescind  at  their  will?  Vte  are  only  concerned  with  the 
last  proviso  of  Section  9195,  quoted  supra.  One  rule  of 
statutory  construction  Is  to  the  effect  that  when  a proviso 
Is  In  a statute  all  of  the  words  cmtalned  after  the  proviso 
are  to  be  taken  Into  consideration  and  deemed  a part  of  the 
proviso. 

/analyzing  the  proviso  we  find  that  the  first  element 
Is  that  the  district  must  contain  fewer  than  twenty- five 
children;  that  the  action  of  the  board  Is  discretionary  as 
It  uses  tlie  word  "may”;  that  the  action  of  the  board  Is  to  be 
taken  "from  year  to  year";  and  we  think  clearly, that  In  order 
for  the  action  of  the  board  to  become  legal  and  binding,  two- 
thirds  of  the  qualified  voters  of  the  district  shall  ratify 
the  same.  'Ihe  further  logical  construction  of  the  statute 
Is  to  the  effect  that  the  qualified  voters  must  take  action 
annually  because  the  board  can  only  take  action  "from  year  to 
year."  Conditions  may  vary  from  year  to  year,  llie  clstrlct 
may  not  have  fewer  than  twenty- five  enumerated  children  from 
year  to  year.  It  may  vary  and  buve  more  or  less;  If  more, 
the  board  would  not  take  such  action.  Hence,  the  ratifica- 
tion by  two-thirds  of  the  qualified  voters  will  expire  and 
when  enumeration  again  became  less  than  twenty-five  certainly 
It  would  be  necessary  for  the  qualified  voters  to  again  iratlfy 
the  action  of  the  board. 

V/e  are  encloslxig  opinion  rendered  by  this  Depart- 
ment on  February  21,  1938,  to  Mr.  G.  Frank  Jmith,  ciuperlntendent 
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of  -johoola,  Oregon,  Mlasoxirl,  wherein  a similar  construction 
is  placed  on  .Action  9197,  K.  Mo.  1929. 

school  boards  are  creatures  of  the  statute 
their  powers  are  liinited  to  those  expressly  given  by  statute. 
I^onsolidated  school  i>i8triot  Ho.  6 vs.  ^hawfaan,  273  S.  W.  182.) 
Therefore,  we  are  of  the  opinion  that  if  the  board  acts  on  its 
own  initiative  without  the  ratification  of  the  qualified 
voters,  as  provided  by  Section  9196,  supra,  that  said  board 
cannot  issue  warrants  for  tuition  and  the  cost  of  trans- 
porting pupil s. 


Respectfully  subiaitted 


OLLlViJt  W.  liCLiiai 
assistant  Attorney- General 


AFRROVMU 


j.  a.  Tailor 

( A c t ing ) A 1 1 or  ney  - General 


SCHOOLS: 


.Ivo  diraotors  cannot  fxinctlon  legally  wltkoiTC 
-'  proper  notice  to  the  third  direoter.  TnJwaa^iM 
is  the  proper  remedy  to  prevent  two  member a from 
acting  Illegally* 
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Honorable  Charles  F.  Jr., 

I'roaecutlng  Attorney 
Charlton  County 
Keytesvllle,  -ilssourl 
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Lear  Sir: 


'Lhla  L>epartinent  la  In  receipt  of  your  letter 
of  uay  12th,  wherein  you  make  the  following  Inquiry: 

"IWo  of  the  directors  of  a comnon 
school  district  In  this  county  hold 
Bieetlnrs  without  notifying  the  third 
director  of  tiie  time,  place  or 
purpose  of  such  meetings.  At  such 
meetings  warrants  are  Issued  to  pay 
the  various  debts  of  the  district. 

1 will  appreciate  an  opinion  from 
you  touching  the  question  whether 
such  beiiavlor  on  the  r^rt  of  the  • 
two  directors  la  such  a neglect  of 
duty  as  will  Justify  an  attempt  to 
remove  them  from  office,  and  If  so, 
what  the  correct  procedure  would  be 
for  such  a move." 

‘>ectlon  9289,  h.  S,  wo.  1929,  provides- for  the 
organization  of  the  school  board,  hald  section  reads  as 
follows: 


"Lhe  directors  shall  meet  within 
four  days  after  the  annual  meeting, 
at  some  place  within  the  district, 
and  organize  by  electing  one  of 
their  number  president;  and  the  board 
shall,  on  or  before  the  fifteenth 
day  of  July,  select  a clerk,  who  shall 
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enter  upon  his  duties  on  the  fifteenth 
day  of  July,  but  no  compensation  shall 
be  allowed  suoh  clerk  until  all  reports 
required  by  law  and  by  the  board  have 
been  duly  made  and  filed*  tt  majority 
of  the  board  shall  constitute  a quorxun 
for  the  transaction  of  business:  iro- 
vlded,  each  member  shall  have  due 
notice  of  the  time,  place  and  purpose 
of  such  meeting;  and  In  case  of  the 
absence  of  the  clerk,  one  of  the 
directors  may  act  temporarily  In  his 
place*  The  clerk  shall  keep  a correct 
record  of  the  proceedings  of  all  the 
meetings  of  the  board,  ho  member  of 
the  board  shall  receive  any  compen- 
sation for  performing  the  duties  of  a 
director*" 

In  the  decision  of  ochool  District  v.  Smalley,  68 

ko*  App*  658,  It  was  held  to  the  effect  that  if  two  directors 

meet  and  without  keeping  a*x*eoord  of  their  proceedings  and 
without  notice  to  the  third  member.  Issue  warrants,  the 
warrants  will  be  Illegal,  but  If  paid  no  action  can  be 
maintained  against  the  directors  who  Issued  them,  provided 
they  were  Issued  for  a valid  Indebtedness  of  the  district* 

Section  9289',  quoted  supra,  contains  a provision 
relative  to  notice  to  the  Individual  members*  The  effect 
of  failure  to  follow  the  statute,  and  a decision  itilch  In- 
dicates that  the  terms  of  suoh  a statute  are  mandatory.  Is 

contained  In  the  case  of  Johnson  v*  lye,  142  Mo*  App.,  1*  c* 

427,  as  follows: 

"If  the  statute  Is  mandatory,  then 
In  as  much  as  the  president  did  not 
call  this  meeting  and  refused  to 
attend  It,  It  was  Irregular,  and 
the  plaintiff  would  not  be  entitled 
to  rewover,  as  a teacher  cannot  be 
legally  employed  except  at  a regular 
or  special  board  meeting.  (lugh 
V.  .School  District,  114  Ko.  -^pp.  688, 

91  S.  W*  471.) 
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"llae  statute  authorises  a majority 
of  the  board  to  hire  a teacher.  This 
means  that  a majority  acting  at  a 
legal  meeting,  and  does  not  mean  that 
directors  acting  sepairately,  although 
a majority  of  the  board,  can  make  a 
binding  contract,  (hane  & Co,  v,  school 
■ulstrlct,  48  M>,  ^pp,  408;  Jotoson  v, 

School  i^istrlct,  67  ho,  321,) 

“it  Is  the  general  rule  that  where  the 
charter,  statute,  or  by-law  of  a 
corpox*atlon,  provides  a method  b.' 
which  the  notice  shall  be  given  of  a 
special  meeting.  Its  provisions  must 
be  obeyed," 

•i-’y^e  renerul  rule  on  failure  to  give  proper  notice 
Is  contained  In  56  Corpus  Juris,  337,  rar,  210,  as  follows: 

">is  a general  rule,  which.  In  some 
jurisdictions,  has  been  enacted 
Into  an  express  statutory  require- 
ment, a proper  call  for  a notice  of 
a meeting  of  a board  of  education, 
or  of  directors,  trustees,  or  the 
like,  of  a school  district  or  other 
local  school  organization,  must  be 
given  or  communicated  to  each  member 
of  such  board  In  advance  of  such 
meeting.  In  order  to  render  proceed- 
ings had  thereat  valid,  and  a want 
of  such  notice  to  any  menher  who  does 
not  attend  the  meeting  will  Invali- 
date the  action  taken,  except  that  In 
the  case  of  regular  meetings,  the  time 
and  place  of  vhlch  are  fixed  by  statute 
or  by  a rule  of  the  board,  all  must 
take  notice  thereof,  and  no  express 
notice  Is  required;  but  the  general 
rule  has  been  qualified  In  some  cases, 
which  hold  that  want  of  notice  to  a 
member  will  not  Invalidate  action 
taken  by  the  board  where  he  Is  absent 
from  the  state  and  would  not  have  been 
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able  to  attend  the  meeting  even  if 
notice  had  been  given  him." 

I'^irther  rules  bearing  on  the  question  are  to  bo 
found  In  Corpus  Juris,  supra,  page  .334,  Par.  205,  as  follovai 

"A  board  of  education,  or  of  direc- 
tors, trustees,  or  the  like,  of  a 
school  district  or  otiier  local 
school  organisation  can  exercise  Its 
powers  In  no  other  mode  than  that 
prescribed  or  authorised  by  statute. 

As  a general  rvtle,  and  under  most 
statutes,  au  ch  a board  can  act  only 
as  a body,  at  a meeting  duly  and 
regularly  called  or  held;  and, 
except  as  power  may  validly  have 
been  delegated  to  him  or  them  by 
the  board,  or  It  may  subsequently 
ratify  hi a or  their  aOtlon,  no  act 
of  a member  of  the  board,  or  even  of 
a majority  or  all  of  Its  members, 
when  not  assembled  In  a meeting  and 
acting  as  a board.  Is  valid  or  „ 

effectual,  or  can  bind  the  district. 

i't*ooi  the  above  decisions  and  authorities  It  would 
appear  that  the  acts  of  the  two  directors,  assuming  that  the 
third  director  was  not  notified  or  that  he  did  not  refuse  to 
attend,. are  Illegal  and  could  not  bind  the  district  If 
appropriate  proceedings  were  had  contesting  the  same.  But 
as  to  Section  9290,  K.  S.  Mo,  1929,  which  we  assume  Is  the 
section  you  refer  to  In  your  letter.  It  Is  very  questionable 
whether  said  section  will  apply  to  their  acts;  the  pertinent 
part  of  this  section  belngx 

"If  a vacancy  occur  In  the  office  of 
director,  by  death,  resignation, 
refusal  to  serve,  repeated  neglect 
of  duty  or  removal  from  the  district, 
the  remaining  directors  shall,  before 
transacting  any  official  business  «■  « «" 
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The  only  phrase  that  has  any  possible  reference  to  the  con- 
duct of  the  two  directors  would  be,  "repeated  neglect  of 
duty,"  It  does  not  appear  that  the  directors  are  neglecting 
their  duties  but  that  they  are  exercising  or  attempting  to 
carry  out  their  duties  in  an  illegal  or  wrongful  manner. 

as  to  the  question  of  the  remedy  or  the  procedure, 
we  are  of  the  opinion  that  quo  warranto  would  not  be  the 
proper  remedy.  In  the  decision  of  otate  v,  Thatcher,  102 
W,  (2d}  1,  c,  958,  the  Llssourl  oupreme  Court  seems  to 
have  adopted  the  rule  of  the  Supreme  Court  of  Wisconsin  as 
follows: 


"'In  considering  the  nature  and 
purpose  of  the  information  in  the 
nature  of  a quo  warranto,  it  is  to 
be  premised  that  it  does  not  i;-  * * 
comiiiand  the  performance  of  his 
official  functions  by  any  officer 
to  whcan  it  may  run,  since  it  la  not 
directed  to  the  officer  as  such, 
but  always  to  the  person  holding 
the  office  or  exercising  the  fran- 
chise, and  then  not  for  the  purpose 
of  dictating  or  prescribing  his 
official  duties,  but  only  to  ascer- 
tain whether  he  is  rightfully  en- 
titled to  exercise  the  functions 
claimed. ' High  Axtraordlnary  Reme- 
dies (3d  hd, ) p,  667," 

another  remedy  fdiich  might  be  applicable  is  that 
of  injunction.  %.e  following  authorities  appear  to  make  this 
remedy  available. 

In  School  district  v.  ^ith,  90  ko.  App.  216,  the 
court  states  as  follows: 

"^.^uo  warranto  would  be  the  appro- 
priate remedy  to  attack  the  legality 
of  the  organization  of  a school 
district;  but  idiere  the  petition 
does  not  raise  the  legality  of  the 
organization  of  a district,  but 
Instead  calls  in  question  the  pro- 
ceedings which  are  about  to  result 
in  attaching  new  territory  to  the 
district  as  theretofore  organized. 
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Injunction  is  the  appropriate 
remedy," 

"i-nder  Kev,  Ct.  1099,  oectlon 
3649,  providing  that  a remedy  by 
Injunction  shall  exist  'to  prevent 
the  doing  of  any  legal  wrong  what- 
ever wtienever  In  the  opinion  of 
t/ie  court  an  adequate  remedy  cannot 
be  afforded  by  an  action  for  damages,' 

Injunction  Is  the  proper  remedy  to 
restrain  the  county  commissioner 
from  proceeding  to  change  the  bound- 
aries of  school  districts  where  there 
has  been  no  valid  election  In  such 
districts  to  authorize  such  change,” 

Also,  In  the  decision  of  Black  v,  Aqss,  37  ^o,  -app, 
260,  the  court  said  the  following: 

"'..here  the  directors  of  a school 
district  are  about  to  make  an  un- 
lawfiil  and  unauthorized  disposition 
of  the  public  school  fund.  Individual 
taxpayers  are  entitled  to  an  In- 
junction to  prevent  such  disposition, 
and  the  fact  that  the  directors  are 
solvent,  so  trat  daLiages  could  be 
recovered  In  an  action  at  law  against 
them,  does  not  render  that  remedy 
adeciuate,” 

We  are,  therefore,  of  the  opinion  that  If  any  remedy  . 
Is  available  against  the  directors  of  the  school  district 
in  question.  It  would  be  by  Injunction, 


Respectfully  submitted. 


OLLIVBR  W,  NOLKk 
Assistant  Attorney- General 

AhrROVEDx 
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(Acting)  attorney-General 


ELECTIONS: 
COUNTY  BUDGET: 


If  petition  under  Section  12805^  election 
on  restraining  of  aniaals  should  he  held 
even  though  costs  exceed  the  estljaate  for 
elections  in  budget. 


September  29,  1938 


Mr,  Hubert  £•  Lay 
ft'osecutlng  Attorney 
Texas  County 
Houston,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for 
an  official  opinion  Tiilch  reads  as  follows: 

"Recently  a petition  as  Is  provided 
for  under  section  12805  R.S,  1929 
was  filed  with  the  County  Clerk  ask- 
ing the  County  Court  to  submit  to 
the  qualified  voters  at  the  general 
election  1938,  the  question  of  re- 
straining animals  from  running  at 
large, 

"The  least  possible  cost  for  sub- 
rrlttlng  this  question  will  bo 
approximately  $225.00,  and  since 
the  petition  was  not  filed  until 
long  after  the  1938  budget  was  made 
and  approved  there  is  no  provision 
or  allov/ance  for  such  3\m  under 
Class  2 of  expenditures. 

"Under  the  present  budget  and  expendi- 
tures to  date  the  covinty  will  bo  un- 
able to  issue  wan  ants  for  salairy  of 
its  officials  for  the  month  of  December. 

"In  your  opinion  would  the  County  Court 
be  Justified  in  refusing  to  submit  the 
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above  question  at  this  election  on 
the  grounds  that  the  county  did  not  have 
sufficient  funds  now  to  pay  the  expenses 
already  set  out  In  the  budget^  and  that 
no  allowance  was  made  In  the  budget  for 
such  expenses." 

As  stated  In  your  request.  Section  12805,  R.  S.  Mo. 
1929.  provides  that  the  question  of  restraining  animals 
may  be  submitted  at  a general  election  In  any  county  upon 
the  petition  of  one  hundred  householders  of  such  cotmty. 

Section  12806,  R.  S.  Mo.  1929  provides  that  any 
such  election  shall  be  governed  In  all  respects  by  the 
laws  applicable  to  general  elections  for  state  and  covinty 
purposes. 

In  1953  the  Fifty  Seventh  General  Assembly  enacted 
what  Is  oomionly  known  as  the  County  Budget  Act.  The  Act 
sets  up  six  classes  of  expenditures,  and  under  class  two 
It  Is  provided  as  follows  (Laws  of  Missouri,  1953,  page 
341,  section  2): 

"Class  2;  Next  the  comity  court  shall 
set  aside  a sum  sufficient  to  pay  the 
coat  of  elections  and  the  cost  of  hold- 
ing circuit  court  In  the  county  where 
such  expense  Is  made  chargeable  by  law 
against  the  county  except  where  such 
expense  Is  provided  for  In  some  other 
classification  by  this  act.  This  shall 
constitute  the  second  obligation  of  the 
county  and  all  proper  claims  coming  under 
this  class  shall  have  priority  of  payment 
over  all  except  class  1.  ***♦♦*" 

This  s\un  Is  to  pay  "the  cost  of  elections"  and  has  "priority 
of  payment  over  all  except  class  1." 

The  expense  attendant  to  the  voting  on  the  question 
of  restraining  animals  Is  a part  of  the  "cost  of  elections" 
and  Is  a proper  payment  out  of  Class  two.  Under  the  Coimty 
Budget  Act  this  coat  must  be  met  by  the  county  before  any 
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of  the  subsequent  classes^  that  Is,  roads  and  bridges, 
salaries,  miscellaneous  expenses,  etc.,  are  paid. 

This  department  has  held  in  an  opinion  to  Honorable 
Homer  Rinehart  on  January  24,  1936,  that  regardless  of 
the  estimate  made  by  the  coxinty  court  for  class  one  that 
the  bills  should  be  paid  regardless  of  the  fact  that  by 
payljig  the  same  the  gross  amount  will  exceed  the  sum  set 
aside  and  originally  estimated  for  the  reason  that  class 
one  constitutes  a first  lien  on  the  funds  of  the  county 
and  the  priority  of  the  classes  should  be  sacredly  pre- 
served. A copy  of  this  opinion  Is  herein  enclosed. 

The  reasoning  sot  forth  In  that  opinion  applies 
equally  to  class  two  and,  therefore,  even  though  the  esti- 
mate of  class  two  Is  Insufficient  to  meet  the  expenses 
of  holding  the  election  still  such  election  should  be 
held  and  the  expenses  paid  althou^  subsequent  classes 
may  suffer  thereby. 


CON 'OLl.  SION 

It  Is,  therefore,  the  opinion  of  this  department 
that  the  question  of  Kd-iether  animals  should  be  restrained 
should  be  submitted  to  the  voters  even  though  the  expenses 
of  such  election  wotild  cause  the  estimate  of  expenditures 
for  holding  elections  under  class  two  of  the  County  Budget 
Act  to  be  exceeded. 


Respectfully  submitted. 


ARTHUR  0’ KEEPS 
Assistant  Attorney  General 


A I PROVED: 


TTmUWH 

(Acting)  Attorney  General 
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R/IILROADS:  . Railroads  may^make  special  rates  for  haul- 

RATBS  FOR  SPECIAL  ing  road  materials  for  special  road  districts 
ROAD  DISTRICTS: 


V October  19,  1936 


Honorable  Cbarles  F.  Laakin,  Jr. 
Prose outing  attorney 
Chariton  County 
Keytesrille,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  re^^uest  for  an  opinion 
from  this  department  based  upon  the  folloiving  statement: 

"Certain  townships  in  this  county  are 
about  to  ezigage  in  a system  of  gravel 
roads  by  contract,  under  a P.  W.  a. 

* grant.  The  usual  practice  is  to  ad- 

vertise for  sealed  bids,  which  are 
opened  at  a specified  time,  and  the  con- 
tract awarded  to  the  lowest  bidder.  The 
material  to  be  used  on  the  several  projects 
will  be  crushed  limestone  or  gravel.  In 
connection  with  the  material  used,  it  has 
been  the  practice  of  at  least  one  con- 
tractor in  this  vicinity  to  be  able  to 
underbid  his  competitors  by  obtaining  a 
private  rate  agreement  for  hauling  road 
building  material  from  the  Wabash  railroad. 

The  details  of  this  agreement  are  unknown 
to  the  other  contractors  and  they  are  not 
advised  as  to  v.hether  or  not  they  can  obtain 
the  sGone  preferential  treatment.  As  a result, 
the  contractor  concerned  has  an  unfair 
advantage.  After  obtaining  the  contract, 
it  is  his  practice  to  have  the  road  building 
material  such  as  gravel,  consigned  by  the 
railroad  to  the  township  board.  This  is 
evidently  done  with  the  idea  in  mind  that  it 
will  bring  the  transaction  within  Paragraph 
3 of  Section  3155,  R.  S.  lk!o.  *29,  which  reads 
as  follows:  * nothing  in  this  chapter  shall 
prevent  the  carriage,  storage,  or  handling 
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of  properties,  or  x‘oad  bullalng  luaterials 
at  reduced  rates  fur  the  United  States, 
for  the  municipal  /;ove r ament , or  special 
road  district.'  It  is  icy  opinion  that 
such  a transaction  is  merely  a subterfuge 
to  sTade  the  statutes,  re^xuLring  the  posting 
of  rates  by  railroads  and  their  uniform 
application  to  all  shippers.  The  slxipments 
contemplated  will  be  entirely  intrastate, 
oince  the  statutes  provide  various  penalties, 
some  of  then  penal  in  nature  for  railroads 
engaging  in  practices  of  this  sort,  I feel 
it  proper  to  ask  for  an  opinion  upon  the 
following  questions: 

"a.  In  your  opinion,  where  road  work  is 
to  be  let  by  contract,  the  contractor  to 
assume  the  responsibility  of  grading,  pro- 
curln^:  material,  transporting  it,  and  plao- 
ing  it  on  the  road,  the  municipality  having 
no  concern  in  the  methods  used,  may  the  law 
concerning  the  posting  of  rates  ana  their 
uniform  application  be  evaded  by  such  a 
contractor  by  consigning  road  building 
material  to  a township,  onablin^^  the  rail- 
road to  claim  the  protection  of  t-he  paragraph 
of  the  statutes  set  out? 

”b.  Sven  if  it  should  be  annoxmeed  in  advance 
that  a ce^ain  reduced  rate  would  be  avail- 
able upon  a certain  railroad  to  all  contractors, 
and  that  all  contractors  would  be  allowed  to 
consign  road  building  materials  to  the  munlci- 
pullty,  so  as  to  come  under  the  protection  of 
the  paragraph  stated,  but  the  contract  documents 
made  no  reference  to  any  such  pre- arrangement 
and  the  entire  responsibility  under  the  pro- 
posed contract  for  obtaining  and  spreading  and 
paying  for  the  material  used,  rested  upon  the 
contractor,  would  such  a consignment  at  the 
reduced  rate  for  the  successful  contractor  be 
lawful?” 
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Your  request  refers  to  intrastate  shipments  of  road 
materials  for  special  road  districts.  It  also  appears  that 
probably  one  contractor  is  able  to  underbid  other  contractors 
on  road  building  jobs  for  your  special  road  district  because 
he  gets  a special  freight  rate  from  the  railroad  for  this 
particular  work. 

Paragraph  3 of  Section  5155,  R.  3.  yo.  19£9,  contains 
the  following  provision: 

’’Nothing  in  this  chapter  shall  prevent 
the  carriage,  storage,  or  handling  of 
properties  or  road  building  materials 
free  or  at  reduced  rates  for  the  United 
dtates,  state,  municipal  government  or 
special  road  district.” 

It  is  by  virtue  of  this  provision  of  the  statute  that 
the  carrier  is  authorized  to  make  a special  freight  rate  fop 
road  building  materials  for  special  road  districts, 

\^hlle  this  clause  does  not  provide  that  the  contract 
for  such  road  materials  must  be  made  vdth  the  special  road 
district,  yet  if  the  materials  are  furnished  under  a contract 
for  the  special  road  district,  and  if  such  district  receives 
the  benefit  of  the  reduced  rates  authorized  by  said  clause, 
then  the  purposes  of  the  law  have  been  accomplished.  However, 
if  any  other  person  than  the  special  road  district  benefits 
in  any  degree  on  account  of  such  reduced  freight  rata,  then 
such  reduction  is  unauthorized  and  the  carrier  is  subjected 
to  the  provisions  of  Section  5155,  R.  s.  o.  19£9,  which  are 
in  part  as  follows: 

”No  common  carrier  subject  to  the  provisions 
of  this  chapter  shall  after  the  taking  effect 
of  this  chapter  engage  or  participate  in  the 
transportation  of  passengers  or  property, 
between  points  within  this  state,  until  its 
schedules  of  rates,  fares  and  charges  shall 
have  been  filed  and  published  in  accordanse 
with  the  provisions  of  this  chapter.  Any 
railroad  corporation,  or  common  carrier, 
which  shall  undertake  to  perform  any  service 
or  furnish  any  product  or  commodity  unless 
or  \mtil  the  rates,  tolls,  fares,  charges. 
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classifications  and  rules  and  rei^iila- 
tions  relatin^i  thereto,  applicable  to  such 
service,  product  or  oommodity,  have  been 
riled  v.'ith  the  coioinission  and  published  in 
accordance  with  the  provisions  of  this 
article,  shall  forfeit  to  the  state  not 
less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars.  No  oonunon  carrier 
shall  charge,  demand,  collect  or  receive 
a greater  or  less  or  different  compensation 
for  transportation  of  passengers  or  property, 
or  for  any  service  in  connection  therewith, 
then  the  rates,  fares  and  charges  applicable 
to  such  transportation  as  specified  in  its 
schedules  filed  and  in  effect  at  the  time; 
nor  shall  any  such  carrier  refund  or  remit 
in  any  manner  or  by  any  device  any  portion 
of  the  rates,  fares,  or  charges  so  specified, 
nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation 
of  passengers  or  property  except  such  as  are 
regularly  and  uniformly  extended  to  all  per- 
sons and  corporations  under  like  circumstances. 

# « * 

"3.  * * * Provided,  further,  that  nothing 

in  this  chapter  shall  prevent  the  carriage, 
storage,  or  handling  of  properties  or  road 
building  materials  free  or  at  reduced  rates 
for  the  United  states,  state,  municipal 
government  or  special  road  districts. 

The  provisions  of  this  section  ctinnot  be  evaded  by 
the  carrier  consigning  the  road  materials  to  a special  road 
district  for  the  contractor  who  is  constructing  the  road. 
Such  consignments  are  not  prohibited,  but  the  special  road 
district  must  receive  the  full  benefit  of  the  reduced  rates 
before  the  carrier  Is  authorized  to  make  such  a rate,  and  we 
think  under  the  statute  the  burden  is  on  the  carrier  to  be 
certain  that  the  special  road  district  is  receiving  the  full 
benefit  of  such  reduced  rate  before  it  is  authorized  to  make 
the  rate. 


Hon.  Charles  7.  Lankin,  Jr 


-5- 


Oetobsr  19,  1938 


CONCLUSION 


>ui8v.'ering  subsection  (a)  of  your  retiusst,  we  are 
of  the  opinion  that  the  law  oonoeming  posting  of  rates 
and  their  uniform  application  to  all  persons  may  not  be 
STadad  by  a contractor  who  has  road  bullaing  materials  con- 
signed to  the  special  road  district,  because  under  said  clause 
of  Section  5155,  supra,  the  carrier,  when  naking  a special 
rate  for  the  district,  is  required  to  see  that  such  district 
recelTes  the  full  benefit  of  the  reduced  rate.  These  rates 
may  not  be  nade  for  the  contractor  In  any  sense.  The  rail- 
road Is  not  reliewed  from  the  proTisions  of  Section  5155, 
supra.  If  It  makes  a special  rate  to  a district,  not  icnowing 
the  district  Is  getting  the  full  benefit  of  the  rate,  and 
in  which  the  district  does  not  recelTS  all  the  benefits  of  such 
reduced  rate • 

Answering  subsection  (b)  of  your  request,  we  are  of 
the  opinion  that  a consignment  of  road  material  for  a special 
road  district  at  a reduced  rate  to  a contractor  for  the 
building  of  a road  for  the  district  would  be  lawful,  prorid- 
ing  the  special  road  district  recelres  the  full  benefit  of 
the  reduction  In  the  rates;  otherwise  It  would  be  disorisiinatory 
and  contrary  to  the  proTlsions  of  Section  5155,  supra,  and  un- 
authorized. 


Respectfully  submitted 


TTRu:  H.  BURTON 
Assistant  Attorney  General 

APIROTSD: 


J.  £.  TaI^R 

(Acting)  Attorney  General 


COUNTIES : 

/■ 


Judgment  on  a warrant  gives  no  preference j 
outstanding  warrants  paid  out  of  surplus 
In  the  order  of  their  presentation  and 
registration. 


Nowember  16,  1938 


Mr*  Hubert  E*  Lay 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 

Dear  Sin 

This  department  Is  in  receipt  of  your  request  for 
an  official  opinion  idilch  reads  as  follows! 

"In  1937  most  of  the  W8a>rant  holders 
of  Texas  County  sued  the  county  and 
obtained  Jud^ent*  There  are  however 
several  warrants  properly  presented 
for  payment  and  registered  which  are 
not  In  the  Jud^^aent*  We  now  have  an 
emergency  fund  which  has  been  created 
during  back  years,  end  t^e  court  made 
an  order  directing  tlie  County  Treastirer 
to  pay  the  oldest  registered  warrants 
with  this  fxmd.  The  oldest  impaid 
warrants  were  issued  In  1930* 

"Should  the  treasurer  pa?/  the  warrants 
in  the  order  of  their  presentation  and 
registration  whether  the  warrant  is 
in  the  Judgment  or  not?  Or  should  he 
pay  the  warrants  first  not  in  the  Judg- 
ment, although  some  may  not  have  been 
issued  or  registered  until  long  after 
many  in  the  Judgment?  If  he  should 
pay  those  in  the  Jud^ent  shoxild  the 
Judgment  he  credited  with  the  payment 
of  the  parti  ciilar  warrant  paid?” 
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Section  12139,  H.  S.  Mo.  1929,  provides  in  part  as 
follows* 


"He  shall  procure  and  keep  a well^bound 
book,  in  Trill  ch  he  shall  make  an  entry 
of  all  warrants  presented  to  him  for 
payment,  which  shall  have  been  legally 
drawn  for  money  by  the  county  court  of 
the  county  of  which  he  is  the  treasurer 
stating  correctly  the  date,  amount, 
number,  in  whose  favor  drawn,  by  whom 
presented,  and  the  date  the  same  was 
presented]  and  all  warrants  so  presented 
shall  be  paid  out  of  the  funds  mentioned 
in  such  warrants,  and  in  the  order  in 
which  they  shall  be  presented  for  pay- 
ment* *********«*****" 

At  the  outset  it  must  be  pointed  out  that  a Judgm^t 
found  cm  a warrant  gives  no  priority  or  preference  over  the 
warrant,  or  over  other  warrants.  This  view  is  taken  in 
State  ex  rel.  V/right  v.  Hortsman,  149  Mo.  290,  in  whida.  the 
court  said  at  l.c.  295* 

"«  « Their  judgm^it  gave  them  no  lien 
on  the  property  or  revenue  of  the 
coxinty,  and  they  could  not  have  com- 
pelled the  county  coiirt  to  levy  a 
tax  to  pay  their  debt  in  preference 
to  other  debts  of  equal  merit.  * * * 

The  law  gives  them  no  lien  on  it  and 
there  is  no  reason  idiy  they  should 
have  it  applied  to  their  debt  in  pre- 
ference to  others." 

It  is  well  settled  in  Missouri  that  a warrant  drawn 
in  excess  of  the  ooxmty  revenue  for  a certain  year  is  valid 
and  is  payable  out  of  any  surplus  revenue  in  the  hands  of 
the  covmty  treasurer  that  might  arise  in  subsequent  years. 
As  was  said  in  Kansas  City,  Pt.S&MRCo.  v.  Thornton,  152 
Mo.  570,  l.c.  575* 

"*  e « only  the  surplus  of  revenue 
collected  for  any  one  year  can  be 
applied  to  the  deficit  of  any  other 
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year.  Thiia  each  year's  revenue  Is 
made  ^>pll cable,  first,  to  the  pay- 
ment of  the  debts  of  that  year,  and 
secondly,  if  the3?e  is  a surplus  any 
year  it  may  be  applied  on  the  debts 
of  a previous  year.  ******** 

A similar  ruling  may  be  found  in  State  ex  rel.  v. 
Allison,  155  Mo.  544}  State  ex  rel.  v.  Payne,  151  Mo.  675} 
Andrew  County  v.  Schell,  156  Mo.  51. 

The  question,  therefore,  arises  in  whet  order  should 
the  warxants  be  x>ald.  The  cour  t en  banc  in  ^tate  ex  rel. 
National  Bank  of  Rolla  v.  Johnson,  162  Mo.  621,  had  before 
it  the  identical  question  and  Judge  Gantt,  after  quoting 
Section  3166,  R.  3.  Mo.  1889,  which  is  now  Section  12139, 

R.  3.  Mo.  1929,  stated} 

'^ft.'e  conclude  that  this  surplus,  after 
the  current  expenses  for  the  years 
1896  and  1896  had  all  been  paid,  at 
once  became  subject  to  this  general 
statute,  section  3166,  which  provides 
a Just  and  equitable  xxile  for  the  pay- 
ment of  the  debts  of  the  counties.  The 
preferred  right  of  payment  according 
to  registration  is  not  taken  away  * « « 
and  when  « a surplus,  as  in  this  case, 
remains,  then  it  is  applicable  to  unpaid 
warrants  of  former  years  and  section 
3166  provides  the  rule  of  priority." 

Under  the  above  holding,  all  warrants  of  previous  years 
should  be  paid  in  the  order  of  their  presentation  and 
registration. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that 
a Judgment  on  a warrant  obtained  by  a warrant  holder  gives  him 
no  preference  over  other  warrants. 

It  is  further  the  opinion  of  this  departnMnt  that 
when  there  is  a surplus  in  any  year  that  such  may  be  used  , 
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by  the  county  to  pay  outstanding  warrants,  said  warrants 
to  be  paid  In  the  order  of  their  presentation  and  regis- 
tration. 


KespeotfxiUy  submitted 


ARTHUR  0'Ki.liPE 
Assistant  Attorney  General 


APPROVED* 


J."E.'  TAi'ra 

(Acting)  Attorney  General 


STATE  HIGHWAY  PATROL: 


Witnesses*  fees  earned  by  meiubers' may  be 
retained  except  In  state  criminal  cases.  Where 
retained  expenses  are  not  reimbursed  by  State. 


June  27,  1938 
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Captain  Thomas  L«  Leigh 
Conmiandlng  Troop  "C" 
State  Hltjhway  Patrol 
529  S.  Kirkwood  Road 
Kirkwood,  Missouri 


FILED 

: 


Dear  Sir: 

We  wish  to  acknowledge  your  request  for  an  opinion 
under  date  of  June  22,  1938,  as  follows: 

"I  have  a question  in  regard  to  the  disposi- 
tion of  witness  fees  payable  to  members  of 
the  Patrol  for  services  in  civil  cases,  the 
determination  of  idiich  will  be  of  importance 
to  the  members  of  this  Troop  and  to  the 
State  Patrol  in  general. 

I have  taken  this  matter  up  with  Col.  B.  M. 
Casteel  and  the  gist  of  his  reply  is  that 
we  must  determine  the  legal  questions  in- 
volved before  disposing  of  these  fees. 

Section  11,  Page  234,  Laws  of  1931  states 
in  part,  "All  fees  for  the  arrest  and 
transportation  of  persons  arrested  and  witness 
fees  for  members  of  the  Patrol  shall  be  the 
same  as  provided  by  law  for  sheriffs  and 
shall  be  taxed  and  collected  as  costs  and 
paid  into  the  State  Treasury  as  provided 
by  law. » 

This  Section,  of  course,  applies  to  criminal 
costs,  and  the  universal  practice  is,  and 
has  always  been,  that  witness  fees  and 
mileage  taxed  in  criminal  cases  are  paid 
into  the  State  Treasury. 
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There  is  another  class  of  criminal  cases  in 
which  we  are  some  times  summoned  as  witnesses. 
These  are  criminal  cases  in  Federal  Court* 

In  this  type  of  oases  the  fees  and  costs  are 
figured  according  to  the  Federal  Law  and  are 
paid  by  the  U*S*  Marshall  out  of  Federal 
funds*  No  state  money  is  involved*  What 
should  be  done  with  the  fees  earned  in  these 
cases? 

We  are  also  called  upon  with  iiicreaslng 
frequency  to  appear  as  witnesses  in  civil 
cases  in  State  Courts*  These  are  usually 
cases  growing  out  of  automobile  accidents 
1^1 ch  we  have  worked  in  line  of  duty*  To 
be  more  specific,  I have  here  now,  on  my  desk, 
two  checks  si^ed  by  the  Circuit  Clerk  of 
Washington  County*  These  checks  are  for 
attendance  and  mileage  in  a civil  case  in 
Potosi  and  are  payable  to  members  of  this 
Troop*  These  members  were  summoned  in  the 
usual  way  and  testified  as  witnesses*  When 
the  case  was  finally  disposed  of  the  costs 
were  paid  and  the  clerk  of  the  court  mailed 
ciiecka  to  the  Individual  troopers*  My 
questions  are,  does  Section  11  apply  in 
this  case  or  are  these  cheeks  legally  the 
property  of  the  persons  to  whom  they  are 
made  payable? 

I have  had  some  correspondence  with  Colonel 
Casteel  on  this  question  and  I know  that  he 
is  anxious  to  have  the  best  legal  opinion 
possible  upon  it*  Since  the  question 
originated  in  this  Troop  I think  it  is  his 
wish  that  I Incorporate  the  facts  in  a 
request  for  an  opinion* 

I will  appreciate  the  opinion  of  your  office 
on  this  question.” 
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Section  11  of  the  Laws  of  Missouri  1931,  page  234, 
provides  as  follows! 

"The  necessary  expenses  of  the  members 
of  the  patrol  In  the  performance  of  their 
duties  shall  be  paid  by  the  state  when 
such  members  are  away  from  their  places 
of  residence  or  from  the  district  to  i^lch 
they  are  assigned,  subject  to  the  approval 
of  the  conml ss Ion*  All  fees  for  the  arrest 
and  transportation  of  persons  arrested 
and  witnesses'  fees  for  members  of  the 
patrol  shall  be  the  same  as  provided  by 
law  for  sheriffs  and  shall  be  taxed  and 
collected  as  costs  and  paid  Into  the  state 
treasury  as  provided  by  law*" 

The  primary  rule  of  statutory  construction  Is  to  ascertain 
and  give  effect  to  the  lawmakers'  Intent*  Meyerlng  vs*  Hiller, 

51  S.W.  (2)  65,  330  Ho.  .385. 

An  examination  of  the  above  statute  reveals  that  It  was 
the  Intention  of  the  legislature  that  "the  necessary  expenses 
of  the  members  of  the  patrol  In  the  performance  of  their  duties" 
should  be  "paid  by  the  State"  when  they  are  "away  i*rom  their 
places  of  residence  or  from  tlie  district  to  which  they  are 
assigned",  and  the  State  would  look  to  reimbursement  of  expenses 
from  "all  fees  for  the  arrest  and  transportation  of  persons 
arrested  and  witnesses'  fees". 

Did  the  Legislature  Intend  to  Include  all  "witnesses' 
fees"  earned  by  membors  of  the  patrol?  We  believe  that  the  rule 
of  ejusdem  generis  Is  applicable.  Said  rule  of  statutory  con- 
struction is  defined  by  the  Court  In  the  case  of  Puritan 
Pharmaceutical  Company  vs.  Pennsylvania  R.  Company,  75  S.  W. 

(2)  (Mo.  App.  ) 508t 
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"Rule  of  construction  known  as  *ejusdem 
generis*  rule  means  that,  where  general  words 
In  statute  follow  specific  words,  desig- 
nating special  things,  ^eneral  words  will 
he  considered  as  applicable  only  to  things 
of  same  general  character  as  those  i^ch 
are  specified,  'fangelsdorf  vs.  Pennsylvania 
Fire  Insurance  Company,  224  Mo.  App.  265, 

26  S.VV.  (2)  818.” 

The  specific  word  In  the  statute  Is  "fees”,  and  Is  followed 
by  the  general  words  "for  the  arrest  and  transportation  of  persons 
arrested  and  witnesses'”  Indicating  that  the  witnesses'  fees  that 
the  Legislature  had  In  mind  were  those  fees  e>z*owlng  out  of  criminal 
cases. 


The  Legislature  iiaving  made  It  the  duty  of  the  Saate  Highway 
Patrol  to  make  arrests  in  cases  of  violation  of  law  and  knowing 
that  by  reason  of  sane  the  members  of  the  patrol  would  be  called 
as  witnesses  In  criminal  cases,  provided  tliat  their  fees  be  taxed 
and  collected  as  costs  and  paid  Into  the  State  Treasury.  They 
provided  that  In  turn  the  State  would  pay  their  necessary  expenses, 
subject  to  the  approval  of  the  Commission,  when  called  away  from 
their  residence  or  from  the  district  to  which  tiiey  are  assigned. 

Prom  the  foregoing  we  are  of  the  opinion  tiiat  the  fees 
earned  by  attendance  of  the  members  of  the  State  Highway  Patrol 
as  witnesses  In  criminal  cases  In  State  courts  should  be  taxed 
and  collected  as  costs  and  paid  Into  the  State  Treasury. 

We  are  further  of  the  opinion  that  the  fees  earned  by 
attendance  of  members  of  the  State  Highway  Patrol  as  witnesses  In 
civil  cases  may  be  retained  by  said  members  but  In  said  cases  the 
members  of  coxirse  would  not  be  entitled  to  be  reimbursed  by  the 
State  for  any  expenses  Incurred. 

The  next  question  co  be  determined  is  whether  Section  11 
supra,  also  Includes  witness  fees  earned  by  members  In  criminal 
oases  In  the  Federal  Courts.  Said  Section  11  In  referring  to  the 
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various  fees  states  that  they  "shall  be  the  same  as  provided  by 
law  for  sheriffs".  The  witness  fees  in  federal  cases  being  on 
an  entirely  different  scale  it  is  evident  that  the  Legislattire 
was  referring  only  to  those  fees  earned  by  members  in  State  courts. 

.Ve  are  therefore  of  the  opinion  that  the  fees  earned  by 
the  attendance  of  members  of  the  State  highway  Patrol  as  witnesses 
In  criminal  cases  in  Federal  Courts  may  be  retained  by  said 
members,  but  in  said  cases  the  members  would  not  be  entitled 
to  be  reimbursed  by  the  State  for  any  expenses  Incurred. 


Respectfully  submitted. 


MAX  ERMAN, 

Assistant  Attorney  Oeneral 


APPROVED: 


(Acting)  Attorney  Oeneral 
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ELECTIONS*  An  officer  may  not  be  elected  to 

OFFICERS:  another  office  during  the  term  of 

his  office,  and  If  he  Is  elected 
and  enters  upon  the  duties  of  such 
other  office,  a vacancy  exists  In 
-the^^rfloe  held  and  an  api>olntmont 
May  18,  1938  to  fill  the  vacancy  la  In 

order. 


Honorable  Harry  J.  Libby, 

Judge  of  Second  Judicial  Circuit, 

Shelblna,  Missouri. 

Dear  Sir: 

This  Is  In  reply  to  your  request  of  May  12,  1938, 
for  an  official  opinion  from  this  department  based  upon 
the  followlnp  letter: 

"Mr.  Robert  E.  Stone,  with  whom  you 
are  personally  acquainted.  Is  the 
present  duly  elected,  qualified  and 
acting  Collector  of  the  Revenue  of 
Macon  county,  Missouri,  having  been 
, elected  at  the  General  election  for 

state  and  county  officers  held  In 
November,  1934,  and  who  qualified 
and  took  office  for  a term  of  four 
years  expiring  March  1st,  1939. 

Mr.  Stone  desires  to  become  a candi- 
date In  the  State  wide  primary  In 
Aiigust  of  this  year  for  the  democratic 
nomination  for  Clerk  of  the  county 
ooiart  of  Macon  county,  Missouri,  the 
term  of  which  office,  if  he  be  nomi- 
nated and  elected,  will  commence 
January  1,  1939,  whereas,  imder  the 
law  his  term  of -Collector  of  the 
Revenue  will  not  expire  \intll  March 
1st,  1939. 

Mr.  Stone  understands  of  course  that 
he  carjiot  hold  two  offices  at  once 
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and  the  sane  time.  He  would  like 
to  obtain  an  Opinion  from  vou  about 
the  following  matters!  (1).  Whether 
If  nominated  and  elected,  Coxmty 
Clerk  of  Macon  ootinty  Missouri,  for 
the  term  cormenclng  January  1,  1959, 
the  present  Incumbent  Co\mty  Clerk 
can  hold  over  until  March  1,  1939, 
and  he,  himself  hold  the  office  of 
Collector  until  that  time;  or  (2) 
whether  If  nominated  and  elected, 
he  would  have  to  resign  his  office 
as  Collector  of  the  Revenue,  effective 
Januax>y  1,  1939,  and  let  the  Qovemor 
make  an  Interim  appointment  of  a 
collector,  to  serve  from  Januax*y  1, 

1939  to  March  1,  1939. 

I am,  of  course,  not  In  a position 
to  advise  him,  and  have  suggested  to 
him  that  he  obtain  an  opinion  from 
you,  and  I am  therefore  writing  you, 
requesting  that  you  give  him  an 
opinion  on  the  above  questions." 

The  office  of  the  eounty  clerk  Is  the  clerk  of 
the  court  of  record.  Upon  our  research  on  the  question 
which  you  have  submitted,  we  find  that  the  following 
sections  applyt  Section  11664,  R.3.  Mo.  1929,  provides 
as  follows: 


"At  the  general  election  In  the  year 
eighteen  hundred  and  el^ty-two,  and 
every  four  years  thereafter,  except 
as  hereinafter  provided,  the  clerks 
of  all  courts  of  record,  except  of 
the  supreme  court,  the  St.  Loviis 
court  of  appeals,  and  except  as 
otherwise  provided  by  law,  shall  be 
elected  by  the  qualified  voters  of 
each  county  and  of  the  city  of  St. 
Louis,  who  shall  be  commissioned  by 
the  governor,  and  shall  enter  upon 


Hon*  HaXTTT  J.  Libby 


3- 


May  18»  1958 


the  discharge  of  their  duties  on  the 
first  Monday  in  January  next  ensuing 
their  election,  and  shall  hold  their 
offices  for  the  term  of  four  years, 
and  until  their  successors  shall  be 
dvily  elected  and  qualified,  unless 
sooner  removed  from  office." 

Section  6,  article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows t 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  here- 
after elected  or  appointed,  subject 
to  the  ri£^t  of  resignation,  shall 
hold  office  during  their  official 
terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed 
and  qualified*” 

Section  8,  airticle  XIV  of  the  Constitution  of 
Missouri  provides  as  follows t 

"The  compensation  or  fees  of  no 
State,  oo\mty  or  municipal  officer 
shall  be  increased  dinging  his  texm 
of  office I nor  shall  the  term  of 
any  office  be  extended  for  a longer 
period  than  that  for  which  such 
officer  was  elected  or  appointed." 

Voliome  46,  Corpus  Juris,  page  969,  section  111, 
quotes  the  rule  on  an  office  becoming  vacant  in  the 
following  language! 

"***•»  Under  a provision  that 
officers  shall  hold  over  tuitil  their 
successors  are  'elected'  and  quali- 
fied, the  officer  holding  over  is 
in  all  respects  a de  Jure  officer, 
and  the  expiration  of  the  term  does 
not  produce  a vacancy."*  ***** 
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And  In  the  case  of  State  v.  Brown,  274  S.W,  966 
1.0,  976,  the  x^ile  la  stated  as  follows t 

"The  law  Is  well  settled  that, 
where  a public  officer  is  elect- 
ed or  appointed  to  hold  office 
for  a definite  period,  and  tintll 
his  successor  la  appointed  or 
elected  and  qualified,  failure  to 
appoint  or  elect  a successor  at 
the  end  of  such  period  does  not 
work  a vacancy.  State  ex  rel, 

Lusk,  18  Mo,  335;  State  ex  rel. 

Stevenson  v.  Smith,  87  Mo,  168, 

It  follows  that  the  Incumbent 
properly  holds  until  his  success- 
or Is  elected  or  a .pointed  and 
qualified,  and  It  is  then  only 
that  his  tern. expires," 

By  the  z^ile  laid  down  In  Ck>rpus  Juris,  supra,  and 
the  case  of  State  v.  Brown,  supra,  the  failure  of  the 
newly  elected  officer  to  qualify  would  not  constitute 
a vacancy  In  the  office  to  idxloh  he  was  elected,  but  the 
Incumbent  would  be  authorised  to  hold  such  office  until 
a successor  Is  duly  elected  and  qualified.  Section  11666 
R.S.  Mo.  1929  provides  In  part  as  follows! 

"Every  clerk,  before  he  enters  on 
the  duties  of  his  office,  shall 
enter  Into  bond,  payable  to  the 
state  of  Missouri,  with  good  and 
sufficient  securities,  aho  shall 
be  residents  of  the  oo\mty  for 
which  the  clerk  Is  appointed  or 
elected.  In  any  sum  not  less  than 
five  thousand  dollars,  the  amount 
to  be  fixed  and  the  bond  to  be 
approved  by  the  court  of  which  he 
Is  clerk,  or  by  a majority  of  the 
Jiidges  of  such  court.  In  vacation," 
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Section  11668,  R.S.  Mo.  1929  provides  as  followst 

"The  certificate  of  the  election 
of  any  clerk,  signed  by  the  pre- 
siding judge  of  the  county  court, 
and  the  bond  of  every  clerk,  shall 
be  deposited  in  the  office  of  the 
secretary  of  state,  with  the  appro- 
val of  the  court  or  Judges  indorsed 
thereon." 

These  sections  contain  the  duties  to  be  performed 
by  the  co\anty  clerk  and  the  county  court  before  the  clerk 
is  authorized  to  assume  the  duties  of  the  office. 

However,  the  failure  of  the  newly  elected  official 
to  comply  with  the  foregoing  requirements  wo\U.d  not  consti- 
tute a vacancy  in  the  office  of  the  clerk  of  the  coxmty 
court. 


In  the  case  of  Aiken  v.  Sidney  Steel  Scraper  Gompaiiy, 
197  Mo.  App.,  673,  l.c.  681,  the  court  saidt 

"'The  failure  of  a person  duly  elec- 
ted or  appointed  to  an  office  to  take 
the  prescribed  oath  or  give  a bond,  as 
required,  or  either,  does  not,  when 
he  has  proceeded  to  exercise  the 
functions  of  the  office,  invalidate 
hia  acts  so  far  as  the  public  or  third 
persons  are  concerned.  As  to  them, 
his  acts  are  as  valid  as  though  he 
were  an  officer  de  jure.  His  title 
to  the  office  cannot  be  attacked  col- 
laterally, but  only  by  direct  pro- 
ceedings in  the  nature  of  quo  w^ranto. 

The  failure  to  qualify  constitutes  a 
ground  for  ousting  him  from  the  office.'" 

As  stated  in  Section  11664,  supra,  the  clerk  shall 
enter  upon  the  discharge  of  his  duties  on  the  first  Monday 
in  January  next  ensuing  his  election. 
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Your  request  Includes  the  question  of  whether  or  not 
the  provision,  "that  the  clerk  shall  enter  upon  the  dis- 
charge of  the  duties  of  the  office  on  the  first  Monday  In 
January  next  ensuing  his  election".  Is  directory  or  man- 
datory. 

On  the  question  of  mandatory  and  directory  pro- 
visions of  the  statute  the  court  In  the  case  of  Bituminous 
Paving  Conqpany  v.  McManus,  144  Mo.  App.  593,  l.c.  607, said: 

"The  distinction  between  mandatory 
and  directory  enactnents  has  often 
been  \mder  consideration  by  the 
courts.  Into  which  of  these  classes 
any  given  statute  falls  Is  to  be 
determined  by  its  character  and  pur- 
pose. If  no  substantial  rights  de- 
pend upon  It  and  no  Injury  can  result 
from  Ignoring  It,  and  the  purpose  of 
the  Legislature  can  be  accomplished 
In  a manner  other  than  as  prescribed 
therein  and  substantially  the  same 
results  obtained,  then  the  statute 
will  generally  be  regarded  as  directory." 

In  the  case  of  State  ex  rel.  Attorney  General,  v. 

, Churchill,  41  Mo.  l.c.  43,  the  court  said: 

"It  Is  stated  that  Jasper  N.  Norman 
was  duly  elected  treasurer  of  the 
County  of  Laclede  at  the  election  In 
November,  1866,  received  his  certi- 
ficate of  election,  gave  his  bond, 
which  was  approved  by  the  County  Court 
and  ordered  to  be  filed,  and  took  the 
oaths  required  by  law,  which  were  en- 
closed In  his  certificate  or  commission; 
but  that  a few  days  afterwards,  on 
motion  of  the  county  attorney,  the 
County  Coiirt  made  an  order  rescinding 
the  approval  of  the  bond,  and  declaring 
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It  annulled,  for  the  reason  that  It 
had  not  been  offered  and  filed  within 
tan  days  after  the  election,  as  re- 
quired by  the  statute— O.S.  1866,  oh. 

58,  sectlonb.  The  court  also  declared 
the  office  vacant  and  proceeded  to 
appoint  the  defendant  county  treasurer, 
who  gave  the  required  bond,  was  duly 
qualified,  and  entered  upon  the  duties 
of  his  office. 

We  think  the  court  erred  In  this  pro- 
ceeding. The  >ond  was  not  void,  nor 
voidable,  merely  because  not  presented 
and  filed  within  the  ten  days.  This 
provision  of  the  statute  Is  dlirectoiTr 
only.  The  matter  of  time  was  not 
essential  to  the  vdldlty  of  the  bond, 
nor  a condition  precedent  to  the  party's 
title  to  the  office.  The  time  not  being 
of  the  essence  of  the  thing  required  to 
be  done  here.  It  was  not  material— Rex  v. 
Lexdule,  1 Burr.  497 j Sedgw.  Stat.  & Const. 
Lew, -568— 74.  When  a sheriff  was  required 
to  give  bond  within  twenty  days  after  hla 
election.  It  has  been  held  that  the  statute 
as  to  the  time  of  giving  the  bond  was  di- 
rectory merely,  and  that  the  failure  to 
give  the  bond  within  that  time  did  not 
forfeit  hla  title  to  the  office — People 
V.  Holly,  12  Wend.  481.  We  are  of  the 
opinion  that  the  orders  of  the  court  va- 
cating the  bond,  declaring  the  office 
vacant,  and  appointing  the  defendant 
treasurer,  shoiild  be  regarded  as  having 
been  done  without  authority  of  law  and 
as  mei'o  nullities."*  ******** 

}:^om  the  foregoing  rules  of  construction  the  pro- 
visions of  said  Section  11664,  supra,  might  be  considered 
directory  under  certain  circumstances,  but,  the  court  In 
the  case  of  Louis  S.  Platan  v.  The  State  ex  rel.  W.  C. 
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Edwards,  56  Texas  Reports,  93  l.c.  96,  In  dlsoussln^  an 
exception  to  the  general  rule  of  such  directory  statute 
said: 


"The  term  of  office  provided  by  the 
constitution  Is  short,  and  such  per- 
sons as  seek  office,  and  by  the  vote 
of  the  people  are  elected  thereto, 
should  not  be  dilatory  In  qualifying 
after  they  have  been  notified  by 
certificate  of  election  that  the 
people  have  honored  them  by  their 
confidence  expressed  through  the 
ballot.  The  statute  provides  that 
a person  elected  to  the  office  of 
sheriff  edaall  give  bond  and  take  the 
oath  of  office  within  twenty  days 
after  notice  of  his  election;  and 
he  that  seeks  an  extension  of  the  time 
provided  by  statute  should  show  some 
extraordinary  reason  therefor. 

Tht  time  prescribed  by  statute  within 
ahlch  a person  elected  to  an  office 
shall'  qualify  has  been  held  to  be 
directory  In  some  of  the  other  states, 
and  so  was  held  to  be  In  this  case 
upon  former  appeal.  These  rulings 
were  no  doubt  made  to  cover  such  cases 
as  ml^t  arise  In  which  a person  could 
not,  for  some  good  reason  beyond  his 
own  control,  qualify  within  the  pre- 
scribed time.  In  order  that  the  right 
of  the  person  to  qualify  ml^t  not  be 
destroyed  without  wrong  upon  his  part, 
and  that  the  wish  of  the  people  might 
not  be  lightly  defeated;  but  It  Is  not 
believed  that  the  rule  oan  be  extended 
to  cases  In  which  theiw  Is  neglect  upon 
the  part  of  an  elected  person. 

In  this  case  the  certificate  of  election 


Hon.  HaxTTT  J.  Libby 


May  18,  1938 


Issued  to  the  relator  on  the  18th  day 
of  November,  and  from  the  20th  day  of 
that  month,  after  several  adjournments 
made  as  alleged  In  the  answer  to  enable 
him  to  perfect  end  present  his  bonds, 
on  the  18th  day  of  the  December  follow- 
ing he  presented  bonds  which  were  ad- 
judged by  the  court  Insufficient.  Those 
facts  might  be  held  to  constitute  neg- 
lect, and  If  so,  as  more  than  twenty 
days  had  elapsed  after  he  received  his 
certificate  of  election.  It  might  well 
be  held  that  the  extension  of  time  should 
not  have  been  given.  The  plain  words 
of  the  statute  should  have  their  full 
effect  In  reference  to  the  time  within 
which  an  elected  person  should  qualify. 

In  all  oases  In  idxlch  there  Is  neglect 
or  refusal  to  qualify." 

From  this  case  If  the  officer  falls  to  qualify  for 
the  office  to  which  he  Is  elected  and  such  failure  Is 
brought  about  by  his  own  negligent  acts  or  omissions,  then 
the  statutes  providing  when  he  should  enter  upon  his  official 
duties  should  be  construed  as  mandatory. 

We  fall  to  find  where  the  Missouri  courts  have 
passed  on  this  particular  question,  however,  we  believe 
the  reasoning  In  the  Texas  case  Is  good  and  we  are  follow- 
ing that  ruling  In  arriving  a t our  conclusions  In  this 
opinion. 


CONCLUSION 

From  the  foregoing  this  office  is  of  the  opinion  thatt 

1.  The  present  Incimobent  county  clerk  will  hold  his 
office  xintll  his  successor  Is  duly  elected  and  qualified. 

2.  That  the  coxmty  collector,  should  he  be  elected 
to  the  office  of  county  clerk  wovild  not  be  authorized  to 
fall  to  qualify  and  enter  upon  the  duties  of  the  office 

of  county  clerk  on  the  first  Uoziday  In  January  following 
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his  election  because  of  the  fact  that  he  held  the  office 
of  coimty  collector  the  duties  of  which  were  so  incom- 
patible with  the  duties  of  the  office  of  county  clerk 
that  he  could  not  hold  both  offices  at  the  same  time,  and 
for  that  reason  he  could  not  qualify  until  March  first. 

We  are  further  of  the  opinion  that  if  the  coxmty 
collector  is  elected  to  the  office  of  county  clerk  that 
the  office  of  county  collector  would  become  vacant  at 
the  time  that  the  county  collector  qtialifiea  and  enters 
upon  the  duties  of  the  county  clerk,  and  that  interim 
appointment  of  county  collector  to  serve  from  the  first 
Monday  in  January,  1939,  to  March  1,  1939,  would  be 
necessary. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


Ai- PROVED: 


'J.”e.-TaTOT; 

(Acting)  Attorney  General 


TAXATION  AND  REVENUE:  A deed  delivered  under  and  by  virtue  of  Sectlom 
9957a  of  Senate  Bill  94  extinguishes  the  liens  of  city 
sewerage  districts  insofar  as  such  liens  apply  to  the 
period  prior  to  the  Issuing  of  the  certificate  of  purchase. 


> January  27,  1938 


Mr.  ludwurd  V.Long 
Prosecuting  Aftomey 
Pike  County  . 

Ir^wllng  Oreen,  Missouri  ' 


Dear  Mr.  Long! 

We  wish  to  acknowledge  yoxir  request  for  an  opinion  on 
January  19th,  19S6,  which  Is  as  follows i 


"Pleaee  give  me  a ruling  on  the  following 
situation. 

There  are  certain  pieces  of  real  property 
In  this  City  which  have  been  sold  for  de- 
linquent state  taxes.  On  these  particular 
pieces  of  property  there  happens  to  be 
delinquent  sewer  tax  bills  and  the  holder 
of  8\ich  delinquent  sewer  tax  bills  Ixas 
now  brought  suit  for  the  enforcement  of 
his  lien.  Kindly  advise  me  whether  or  not 
that  a pxirchaser  of  the  Tax  Ceirtlflcate 
gets  a good  title  after  his  two  year  period, 
that  Is  free  of  all  sewer  tax  liens  of  this 
kind. 

1 understand  of  course  that  this  person 
who  holds  the  sewer  tax  lien  has  an  Interest 
In  such  property  and  could  redeem  the  same 
but  upon  his  failure  to  do  so  has  his  tax 
been  cut  out?" 


Under  Section  6994,  Article  VIII,  Chapter  38,  R.  S.  Uo. 
1929,  rovldlng  for  the  assessment  and  levy  of  taxes  for  a 
city  of  the  fourth  class.  It  Is  provided  that: 
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"a  lien  is  hereby  created  in  favor  of 
such  city  against  any  lots  or  tracts 
of  land  for  any  such  tract  assessed  by 
such  city  against  the  same,  which  said 
lien  shall  be  superior  to  all  other 
liens  or  encumbrances  except  the  lien 
of  the  state  for  state,  cotmty  or  school 
taxes,” 


Section  7032  of  the  same  chapter  provides  for  the  creation 
of  sewerage  districts  in  cities  of  the  fourth  class  and  the 
levy  and  assessment  of  a special  tax  by  ordinance  against  such 
lot  or  tract  of  land  within  the  district  in  the  name  of  the 
owners  thereof  and  for  the  issuance  by  the  clerk  of  a certified 
tax  bill  \mder  the  seal  of  the  city  to  be  signed  by  the  mayor 
and  attested  and  recorded  by  the  city  clerk  and  to  be  delivered 
to  the  contractor  for  the  work,  who  shall  proceed  to  collect 
the  same  by  the  ordinary  process  of  law  in  the  name  of  the  city 
to  his  own  use.  Said  Section  reads  in  part  as  follows: 


"Provided  however,  that  if  any  install- 
ment is  not  paid  when  the  same  becomes 
due  the  remaining  unpaid  installments 
shcLLl,  at  the  option  of  the  holder  of 
the  tax-bill,  become  immediately  d^le 
and  payable.  Every  such  certified  tax- 
bill  whether  the  same  be  made  payable 
in  installments  or  not,  shall  bear  in- 
terest at  the  rate  of  eight  per  centxmi 
per  amum  from  thirty  days  after  the 
date  of  issue  until  paid,  and  shall 
be  a special  lien  against  the  property 
described  therein  for  a period  of  five 
years  from  its  uate,  except  when  made 
payable  in  installments,  when  the  special 
lien  shall  for  a period  of  one  year 
after  the  date  of  the  last  Installment 
payment  shall  become  due.  Every  such 
certified  tax-bill  shall  on  action 
brought  to  recover  the  amount  thereof 
be  prima  facie  evidence  of  the  vsilidity 
or  the  charges  against  the  property 
therein  described  and  of  the  liability 
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of  the  person  or  persons  therein 
natued  as  the  owner  or  owners  of  such 
property.  (R.  S.  1919,  Sec.  8483. 
Amended,  Laws  1921,  p.  503.) 


« 

In  the  case  of  Missouri  Real  Estate  and  Loan  Company 
vs.  Burris,  202  Mo.  App.,  page  242,  l.c.  244,  in  passing 
on  the  question  as  to  whether  the  lien  of  a subsequent 
general  city  tax  lien  Is  sux>erlor  to  the  lien  of  a prior 
special  tax  bill  Issued  by  the  city  for  public  Improvements, 
the  cotirt  saldt  ' 


"It  must  be  conceded  that  a general 
tax  which  has  primarily  for  Its  ob- 
ject the  support  of  the  government 
idiereby  the  government  may  exist, 
and  lives  and  property  may  be  pro- 
tected and  the  pursuit  of  happiness 
guaranteed,  la  of  great  dignity  and 
more  Importance  than  a tax  bill 
Issued  for  public  Improvements.  It 
Is  true  that  a general  tax  Is  fire- 
quently  levied  for  public  Improve- 
ments. But  It  Is  not  feasible  to 
levy  a special  tax,  of  the  natvire 
here  Involved,  for  what  we  understand 
to  be  meant  by  the  expression,  'support 
of  the  government.'  We  can  subsist  with- 
out the  special  tax  but  no  civilized 
government  could  be  organized  and 
maintained  without  the  genex^al  tax. 

SO  we  conclude  that  the  general  tax 
being  first  In  vital  1,  portance 
should  be  allowed  first  place  In  the 
means  of  payment. 

" -It  -St  « « The  Jalcks  case  was  decided 
by  this  court,  but  certified  to  the 
Supreme  Coxirt  by  reason  for  one  conclu- 
sion being  contrary  to  that  of  the 
St.  Loxxls  court  of  Appeals  found  in 
150  Mo.  App.  168.  The  Supreme  Coxxrt 
took  our  view  as  expressed  by  Trimble, 

J.,  who  wrote  the  opinion.  In  that 
case  (264  Mo.  p.  700)  Judge  Trimble 


V. 
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said  that!  *It  is  tx*ue,  general  taxes 
are  levied  Jor  the  support  of  the 
govemmant  and  In  that  sense  general 
taxes  are  the  more  Important  of  the 
two  and  ought  to  take  precedence  over 
special  taxes,  so  that  the  lien  of  a 
general  tax  ought  to  be  prior  to  a 
special  tax,  even  tho\X{^  the  latter 
be  prior  In  point  of  tine** 

**80  It  was  said  In  McCullum  v.  Uhl, 

128  Ind,  304,  308,  that*  »The  lien 
of  the  State  for  taxes  Is  paramount  and 
Is  superior  to  the  lien  of  the  ditch 
assessment.'  In  State  v.  Kllbum, 

81  Cmm.  9,  It  was  held  that  a special 
~ sewer  tax  assessment  by  a city  could 
not  be  given  preference  over  a prior 
school  fund  mortgage  authorized  by 
the  State.  At  the  close  of  the  o^nlon 
(p.  13 ) the  cotu’t  In  referring  to 
special  assessments,  saldt  'They 
are  Imposed  by  authority  of  the  State, 
and  by  a political  agency  of  the 
State,  which,  so  far  forth,  participates 
In  the  exercise  of  Its  sovereignty. 

But  because  a city  to  that  extent 
shares  In  the  privilege  of  a sovereign 
to  com  and  a preference  over  ordinary 
creditors.  It  does  not  follow  that  It 
can  command  It  as  against  the  sovereign 
itself.'"  


Section  9952a,  Senate  Bill  94  (Laws  of  Ito.  1933,  p.  425- 
449)  provides  In  part  as  follows: 


"All  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  In  this  act  on  the  first  Monday  of 
November  of  each  year,  and  It  shall  not 
be  necessary  to  Include  the  name  of  the 
owner,  mortgagee,  occupant  or  any  other 
person  or  corporation  owning  or  claiming 
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an  Interest  In  or  to  any  of  said  Icuida 
or  lots  in  the  notice  of  such  sale; 

a-  * « " 


A reading  of  the  above  section  shows  that  it  la  not  now  , 

necessary  when  the  State’s  lien  is  foreclosed  to  apprise  the 
owner  or  any  person  bavins  a lien  or  Interest  in  said  land. 

This  is  radically  different  from  the  suit  previously  brought 
in  the  circuit  court  which  extinguished  any  and  all  liens 
if  such  were  parties  to  the  suit.  Little  River  Lrainage 
District  V,  Sheppard,  7 S,  W,  (2d)  1013, 

When  land  is  sold  under  Section  9963a  of  said  law  for 
delinquent  and  unpaid  taxes  the  county  collector  gives  to  the 
hl^'jst  bidder  a certificate  of  purchase.  The  ptirchaser 
of  said  certificate  may  get  possession  of  the  premises  one 
year  after  date  of  sale,  by  virtue  of  Section  9954a,  and  at 
the  expiration  of  two  years  if  the  property  has  not  been 
redeemed  it  is  conveyed  to  the  holder  of  the  certificate  of 
purchase  by  the  county  collector  by  a form  of  conveyance  which 
is  "prima  facie  evidence  of  a good  and  valid  title  in  fee  simple,* 
Section  9967a, 

Section  9966a  provides  in  pa: t as  follows i 


"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  Interest  therein,  may  redeem 
the  same  at  any  time  dxiring  the  two 
years  next  ensuing,  in  the  following 
manner  I it  * » " 


By  Senate  Hill  94  we  thus  have  a complete  scheme  for  the 
foreclosing  of  the  State’s  lien,  and  specifically  gives  the 
right  of  redemption  to  any  oWtier  or  person  having  an  Interest 
tlaer  in  in  said  land  to  redeem  same  within  two  years.  After  a 
lapse  of  two  years,  upon  application  of  the  holder  of  a certi- 
ficate of  purchase,  a title  in  fee  simple  is  given  by  the  coxmty 
collector, 

\nille  you  ask  the  question  as  to  the  extinguishing  of  the 
lien  for  delinquent  sewerage  district  taxes  by  virtue  of  the  sale 
of  such  land  by  the  county  collector,  yet,  your  question  is  divis- 
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Ible  Into  two  parta:  (1)  Is  the  lien  extinguished  at  the 
time  the  certificate  of  purchase  Is  issued,  or  (2)  Is  the 
lien  extinguished  at  the  time  the  county  collector  gives  a 
deed  two  years  after  the  certificate  of  pvirchase? 

As  Senate  Bill  94  was  enacted  In  1933  we  '.ave  been  un- 
able to  find  any  case  that  has  been  adjudicated  by  the  court 
which  Is  determinative  of  the  question  and  supporting  our  con- 
clusion, However,  prior  to  the  enactment  of  Senate  Bill  94 
many  cases  were  decided  by  the  court  on  the  question  Involved, 
In  i<lttle  hlver  Lralnage  District  v,  Sheppard,  7 S,  W,  (2d) 
1013,  the  coxrrt  said  (p,  1014  )t 


"The  lien  for  state  and  county  tax  shall 
be  paramount.  The  statute  does  not 
say  that  It  shall  necessarily  destroy 
the  district  lien  for  special  taxes. 

The  plaintiff  district,  according  to 
the  stipulation  and  finding  of  the  trial 
court,  was  not  made  a party  to  this  pro- 
ceeding, No  person  or  corporation  can 
be  affected  by  a proceeding  to  which  he 
or  It  was  not  made  a party,  and  thi^it 
applies  to  tax  suits,  for  instance,  the 
state's  lien  for  taxes  Is  superior  to  a 
prior  mortgjige  lien,  and  a sale  under 
such  tax  lien  conveys  title  to  the  pur- 
chaser but  does  not  affect  the  mortgagee's 
rlf^t  to  redeem," 


In  said  suit  the  coxirt  held  that  because  the  drainage 
district  was  not  made  a party  to  the  tax  suit  that  said  s\ilt 
would  not  have  the  effect  of  extinguishing  or  satisfying  the 
drainage  district's  lien.  However,  the  court  made  this  pointed 
observation  (p,  1014} i 


"If  the  district  had  been  made  a party 
to  the  proceeding  with  an  opportunity 
to  meet  and  pay  the  general  taxes  at 
the  time,  a different  question  would  be 
presented  for  consideration," 


Also,  In  McAnally  v.  Little  River  Drainage  Diet,  et  al,. 
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26  S.  W,  (2d)  b50,  tha  Supreme  Court  of  Mia&ouri«  en  banc, 
made  this  remark! 


"Since  the  ruling  in  Little  River  i/raln- 
age  District  v.  Shop  ard,  320  £to.  341, 

7 S.  W.  (2d)  1013,  ri^spondents  concede 
they  lost  their  lien  for  delinquent 
annual  Installments  levied  prior  to  the 
levy  and  subsequent  sale  of  the  land  In 
question  for  state  and  county  taxes 
for  the  year  1926," 


In  the  case  of  Dyer  vs.  Hai^per  536  Mo.  52,  an  opinion  was 
rendered  on  I^cember  1,  1934,  It  being  after  the  passage  of 
Senate  hill  94,  but  based  upon  the  1929  statutes.  On  page 
56  the  court  said: 


"Ihe  lien  created  by  the  Judgment  for 
state,  covtnty  and  school  taxes  was 
superior  to  the  lien  for  drainage  taxes. 
In  the  sxxlt  to  enforce  the  collection 
of  state,  county  cmd  school  taxes  the 
Big  Creek  Drainage  District  Mo.  2 was 
not  made  party,  and  therefore  Its  lien 
was  not  destroyed  by  a sale  under  such 
a judgment.  At  a sale  under  a judgment 
for  drainage  taxes,  the  piu'chaser  would 
acquire  the  right  to  redeem  In  an  action 
against  the  holder  of  the  tax  title,  by 
making  a proper  tender  of  the  amount  due  * 
the  holder  of  the  tax  title.  (Little 
Dx^lnage  District  v.  Shephard,  320  Mo. 
341,  7 S.  ».  (2d)  1013.) 


Section  9952a  of  Senate  Bill  94  provided  that  It  was  not 
necessary  to  Include  the  name  of  any  person  claiming  an  Interest 
In  and  to  the  lands  In  the  notice  of  sale.  Section  9956a  there* 
of  gave  such  party  the  right  of  redemption  within  two  years 
following  the  sale  ax>d  Section  9960c  gave  lien  holders  the 
right  to  pay  taxes  and  obtain  an  additional  lien  therefor.. 
Section  9957  thereof  imposed  upon  such  person  the  bxirden  of 
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axarelalng  such  rights  under  said  statutes  within  two  years 
from  the  date  of  sale  or  be  barred  when  the  certificate  holder 
received  the  deed,  "which  shall  vest  In  the  grantee  an  absolute 
estate  In  fee  simple”. 


COKCLUSIOH 


It  Is,  therefore,  the  opinion  of  this  department  that  the 
liens  for  a sewerage  district  In  a city  of  the  fourth  class  do 
not  become  extinguished  at  the  time  the  certificate  of  purchase 
Is  delivered  becaxise  of  the  provisions  of  Section  9956a  for  re~ 
demptlon. 

It  Is  o\ir  further  opinion  that  when  the  deed  Is  delivered 
by  virtue  of  Section  9957a,  the  sewerage  district  liens  In 
such  city  become  extinguished  and  satisfied  Insofar  as  such 
liens  apply  to  the  period  prior  to  the  issuing  of  certificate 
of  purchase. 


};e8pectf\illy  submitted. 


S.  V.  UiiDLlNG 

Assistant  Attorney  Genex*al 


APi^ROViDi 


J.  L.  TAYLuR ^ 

(Acting)  Attorney  General 

SVM:RT 
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ELECTIONS:  Declaration  which  fails  to  state  township  in  which 
candidate  for  J.P.  desires  to  run  in  primary  is 
insufficient. 


•Tune  8,  1936 


Hon.  ii^dward  V.  Long 
rrose outing  Attorney 
Pike  County 

Bowling  Green,  Ills  sour! 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter 
of  Jxine  4,  1938,  requesting  an  opinion  as  follov/s: 

"The  office  of  the  County  Clerk 
of  this  Covinty  closed  at  five 
o* clock  Friday,  June  3rd.  Between* 
the  hours  of  5:00  P.U.  and  6:00 
P.M.  Friday,  June  3rd  a written 
statement  was  slipped  under  his 
door.  Following  is  a copy  of  such 
statement. 

Louisiana,  Ik).  June  3 - 1938 

I hereby  declare  myself  a candidate 
for  Justice  of  the  Peace  on  the  Dem- 
ocrat ticket  and  if  elected  will 
qualify  for  same. 

John  S.  Capps,  114^  N Main  Street 
Louisiana,  Mo. 

Pike  Co.,  Mo. 

This  statement  was  in  a plain  envelope 
and  was  addressed  as  follows: 


To  County  Clerk 
Pike  County 
Bowling  Green,  Mo. 

Buffalo,  J.P. 

Louisiana  is  in  Buffalo  Township  of 
this  County.  Please  advise  ae  whether 
or  not  this  man  has  properly  filed." 
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X 


Hon.  Edward  V.  Long 


2 - 


•Tune  8,  1936 


Your  letter  presents  three  questions  - all  of  which 
bear  on  the  validity  of  this  declaration*  These  are:  (1) 

Is  a candidate  for  Justice  of  the  Peace  In  a county  not 
under  tovmshlp  organization  excepted  from  paying  to  the 
County  Central  Committee  of  his  political  faith  the  sum 
of  money  required  of  certain  candidates  In  Section  10256, 
R.S.  Missouri,  1929,  and  filing  his  receipt  for  said  money 
with  his  declaration?  (2)  Is  slipping  the  declaration 
under  the  county  clerV’s  office  door,  within  the  required 
time,  a sufficient  filing  thereof?  (3)  Is  this  declar- 
ation sufficient  In  Itself,  and  may  the  envelope  In  which 
It  was  enclosed  be  considered  a part  of  the  declaration? 

¥«e  shall  consider  the  last  question  first* 

Section  10257,  R.S.  Missouri,  1929,  Is  as  follows: 

'*The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot 
at  any  primary  election,  unless  at 
least  sixty  days  prior  to  such  pri- 
mary a written  declaration  shall 
have  been  filed  by  the  candidate, 
as  provided  In  this  article,  stat- 
ing his  full  name,  residence, 
office  for  which  he  proposes  as  a 
candidate,  the  party  upon  whose 
ticket  he  Is  to  be  a candidate^ 
that  If  nominated  and  elected  to 
such  office  he  will  qualify,  and 
such  declaration  shall  be  In  sub- 
stantially the  following  form: 

In  State  ex  rel.  v.  Swanger,  212  Mo.  472,  the 
Supreme  Court  of  Missouri  considered  and  determined  the 
effect  of  a failure  to  follow  the  statutes  then  in  force 
v;lth  respect  to  nominations.  Ihls  failure  was  In  the 
affidavit  of  a qualified  elector  required  to  be  appended 
to  the  nomination  paper J The  statute  required,  among 
other  things,  that  said  affidavit  shall  state  that  the 
respective  residences  of  each  signer  of  the  nomination 
paper  are  stated  therein*  It  was  this  provision  of  the 
statute  which  the  elector's  affidavit  failed  to  follow* 

The  court  held  that  such  failure  was  not  fatal  to  the 
nomination  and  said  at  l.c*  477: 
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* the  State  l^imary  Act  being 
highly  remedial  and  not  In  contra- 
vention of  the  common  law,  under 
canonized  rules  of  construction  Its 
provisions  should  be  liberally  con- 
strued to  further  and  give  force 
to  Its  beneficent  life  and  purpose 
In  advancing  the  remedy  provided  and 
retarding  the  mischief  struck  at* 

The  rigor  of  very  strict  compliance 
with  the  minutiae  of  directory  pro- 
visions (such  as  this)  of  the  Primary 
i^ct  Is  not  to  be  exacted  at  the  hands 
of  the  plain  citizens  unskilled  In 
technical  perclslon  who  are  called 
upon  to  Initiate  action  under  the 
primary  law,  unless  vehement  call  Is 
made  therefor  by  tlxe  act.  "Rie  minB“ 
o^  the  judicial  interpreter  of  such 
a law  must  not  be  narrow  and  on  the 
qui  vlve  for  flaws  or  it  will  stumble; 
and,  absent  the  oil  of  common-sense 
construction,  the  new  and  untried 
machinery  of  the  law  will  break  down 
and  Its  technical  burdens  prove  Its 
utter  undoing.  Many  Instances  readily 
recur  of  the  application  of  the  doc- 
trine of  the  sufficiency  of  substantial 
compliance  as  against  very  strict 
compliance  •** 

The  nomination  paper  in  this  instance  actmlly  contained 
the  names  and  addresses  of  each  signer. 

The  effect  of  the  holding  in  this  case  la  that 
the  provision  of  primary  election  statutes  (oectlon 
10257,  supra,  is  such)  must  be  given  a liberal  construction 
and  that  substantial  compliance  is  sufficient  "unless 
vehement  call  is  made  (for  strict  compliance)  by  the  act**. 

In  Ex  Parte  Brown,  297  ^.W,,  l.c.  447,  it  is 

stated: 


"V.hen  a fair  interpretation  of  a 
statute  which  directs  acts  or  pro- 
ceedings to  be  done  in  a certain  way 
shows  that  the  Legislature  Intended 
a compliance  with  such  provision 
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to  be  essential  to  the  Talldlty 
of  the  act  or  proceeding,  then  such 
statute  is  mandatory." 

oeotion  10257,  supra,  requires  of  candidates 
certain  things.  These  are  (l)  Piling  his  written  declar- 
ation at  least  sixty  days  before  the  primary,  v/hich 
declaration  shall, (2)  state  his  full  name,  (3)  residence, 
(4)  office  for  which  he  proposes  as  a candidate,  (5)  his 
party,  (6)  and  that  if  elected,  he  will  qualify. 

There  can  be  no  doubt  but  that  the  first  fiye  of 
the  above  are  absolutely  essential.  The  purpose  of  said 
declaration  is  to  enable  the  county  clerk  to  correctly 
Include  the ' candidate's  name  and  the  office  he  is  contend- 
ing for  on  the  proper  party  ballot.  Viithout  this  in- 
formation, the  county  clerk  cannot  intelligently  prepare 
the  ballot,  ji'urther,  the  statute  provides  that,  "the 
name  of  no  candidate  shall  be  printed  upon  any  official 
ballot",  unless  he  comply  with  the  statute. 

Thus,  we  have  the  statute  vehemently  calling  for 
said  information  and  providing  the  result  if  it  is  not 
forthcoming,  and  must  construe  said  statute.  Insofar  as 
it  pertains  to  these  provisions,  as  mandatory  and  as  call- 
ing for  strict  compliance. 

The  declaration  before  us  is  faulty  in  at  least 
one  particular  in  that  it  does  not  state  the  office  for 
which  the  declarant  desires  to  become  a candidate.  It 
merely  states  that  he  declares  "himself  to  be  a candidate 
for  Justice  of  the  Peace",  The  envelope  containing  said 
declaration  attempts  to  supply  the.  missing  information, 
having  thereon  "Buffalo  J.P.",  thus  indicating  that  de- 
clarant desires  to  become  a candidate  for  Justice  of  the 
Peace  of  the  iiiunlolpal  Township  of  Buffalo. 

Unless  this  saves  the  declaration,  it  is  faulty  on 
this  ground  alone,  and .declarant  is  not  entitled  to  have 
his  name  printed  on  the  official  primary  ballot. 

In  Hunter  v.  United  c>tates,  134  Ped.  361,  362,  it 
is  stated: 

"The  standard  Bictionary  defines 
''envelope*  as  *a  case  or  wrapper, 
usually  of  paper,  with  gummed  edges 


Hou.  inward  V.  Long 


5 


June  B,  1936 


for  sealing,  In  vdxloh  a letter  or 
like  may  be  sent  through  the  mall 
or  Inclosed  for  any  purpose," 

In  bnlted  States  y,  liuggett,  40  i'ed,  636,  640,  It 
Is  stated: 


" 'li^nrelope * ml^t  bo  conceded  to 
mean  the  outside  surface  of  a letter 
not  enclosed  In  a jacket  or  like 
covering  knovm  as  'envelopes'." 

The  envelope  covering  this  declaration,  applying 
the  above  by  analogy,  Is  no  part  of  the  declaration,  but 
Is  only  the  wrapper  used  to  shield  the  contents  from  all 
except  the  addressee.  The  statute  (Section  10257)  con- 
templates that  the  Information  required  of  the  candidate 
be  given  over  his  own  signature.  That  which  is  on  the 
envelope  Is  not  thus  given  and  It  can  hardly  be  contended 
that  If  declarant  had  failed  to  sign  his  declaration,  he 
would  be  entitled  to  have  his  name  on  the  ballot.  That 
which  Is  on  the  envelope  then  Is  not  over  the  declarant's 
signature  and  stands  In  the  same  position  as  the  whole 
declaration  v/ould  If  unsigned. 

Thus,  for  two  cogent  reasons,  the  envelope  cannot 
be  considered  as  part  of  the  declaration  to  supply  the 
necessary  Inforumtion. 

Having  reached  this  conclusion  as  to  the  suf- 
ficiency of  the  declaration  Itself,  there  Is  no  need  to 
consider  the  other  questions  Involved.  However,  to  avoid 
any  confusion,  we  will  say  that  the  first  question  Is  to 
be  answered  In  the  affirmative.  Carpenter  v.  Roth,  192 
Uo,  656. 


C0NCLU3 ICN 


Therefore,  it  Is  the  opinion  of  this  department 
that  the  failure  of  a candidate  for  Justice  of  the  Peace 
to  state  In  his  declaration  the  particular  municipal  township 
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In  whloh  he  desires  to  beoone  a ottndidate  Is  fatal  to 
his  declare tlon,  and  the  oounty  olerk  sho^ild  not 
cause  his  neme  to  he  printed  on  the  official  primary 
ballot. 


Respectfully  submitted. 


TTRE  V;.  BURTON 
..sslstant  attorney  General 


x^PPROTifiD  By: 


(acting;)  Attorney  General 
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CITIES;  Cities  of  the  fourth  class  must  publish  financial 
statement  in  legal  publication. 


1 0r'- 


July  5,  1938 


Ih*.  A.E.  long 
City  Clerk 
Holla,  Missouri 

hear  Sir: 

This  will  ackxiowledge  receipt  of  your  letter  of 
June  24,  1938,  requesting  an  opinion  upon  the  following 
question:  May  the  city  financial  stateiosnt  be  published 
in  the  Holla  Advertiser,  a free -circulation  paper,  or 
must  the  same  be  published  in  a newspaper  complying  with 
the  provisions  of  Section  13775,  Laws  of  1937,  page  4327 

Section  13775  provides  in  part  as  follows: 

"All  public  advertisements  and 
orders  of  pxibllcatlon  required  by 
law  to  be  made  and  all  legal  pub- 
lications affecting  the  title  to 
real  estate,  shall  be  published  in 
some  daily,  tri-weekly,  semi-weekly 
or  weekly  newspaper  of  general  cir- 
culation in  the  coxmty  where  located 
and  which  shall  have  been  admitted 
to  the  pos toff ice  as  second  class 
matter  in  the  city  of  publication; 
shall  have  been  published  regularly 
and  consecutively  for  a period  of 
three  years ; shall  have  a list  of 
bona  fide  subscribers  voTuniarily 
engaged  as'  such,  who  ^ve  psid  or 
agreed  to  pay  & sia^inprioe  for  a 
s^scripTion  for  a “CTinl^perroT 
of  t — 

This  section  requires  all  public  advert! sesents 
and  orders  of  publication  required  by  law  to  be  made 
must  be  published  in  a newspaper  complying  with  the  pro- 
visions of  said  section. 
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From  your  l«tt«r,  it  la  apparant  that  tha  Bella 
Advartlaar  is  not  a lagal  puhlloation  within  tha  tama 
of  this  statuta,  haoauaa  it  does  not  haTS  a list  of  bona 
fide  Bubsoribars  who  hare  paid  or  agraad  to  pay  a stated 
prioa  for  a subscription  for  a definite  period  of  time. 

ueotlon  6968,  R.S.  Missouri,  1929,  requires  that 
the  Board  of  Aldermen  in  cities  of  the  foxirth  class  shall 
send. -annually  publish  a statement  of  the  receipts,  ex- 
penditures and  indebtedness  of  said  cities.  Thus,  a 
financial  statemsnt  is  one  required  by  law  to  be  made  and 
must  be  published  in  a newspaper  which  conforms  to  the 
proTisions  of  Section  13778,  Laws  of  1937,  page  432. 

OOMCLIBIOM 


Therefore,  it  is  the  opinion  of  this  department 
that  the  statement  required  to  be  published  in  cities  of 
the  fourth  class  by  Section  6968,  R.S.  Missouri,  1929, 
must  be  published  in  a newspajwr  which  fully  complies  with 
Section  13778,  Laws  of  1937,  page  432. 


Respectfully  submitted. 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


iiPPROVED  Byj 


(Acting)  Attorney  General 
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SHERIFFS:  Section  11791  R.S.  Mlssoviri  1929,  construe!  as  to  when 

a person  Is  In  custody  of  sheriff  undergoing  exaE:in®.tlon 
preparatory  to  his  commitment j Sheriff  entitled  to 
$1.25  per  day  for  his  services  and  $1.25  per  day  for 
the  board  of  such  persons,  provided  the  number  of  days 
shall  exceed  one. 


Hr.  A.H.  Look 
Circuit  Clerk 
Osage  County 
Linn,  Missouri 


September  9,  1938 


Dear  Sir: 

This  will  ^knowledge  receipt  of  your  request  for 
an  opinion  from  this  Department,  which  request  Is  as 
follows: 


*In  preparing  criminal  cost  bills  for 
submission  to  the  County  Court  of 
Osage  County  and  to  the  State  Auditors 
Office,  the  following  proposition  arises: 

An  affidavit  Is  filed  before  a Justice 
of  the  Peace  and  a State  Warrant  issued 
to  the  Sheriff.  The  Sheriff  goes  out 
and  arrests  the  defendant  and  brings  him 
to  the  County  Jail  and  locks  him  up  and 
then  forthwith  to  the  Justice  of 

the  Peace  and  informs  him  that  the 
defendant  has  been  arrested  and  Is  In 
Jail.  The  Justice  of  the  Peace  says 
that  he  will  see  the  Prosecuting  A^toxmey 
and  arrange  for  a day  for  a larellminary 
hearing*  The  Prosecuting  Attorney  is 
not  at  hand  and  when  he  comes  around  the 
Justice  of  the  Peace  is  not  at  hand  and 
so  in  one  way  and  another  several  days 
drag  by  before  any  action  whatever  is 
taken  In  the  case*  Then  a date  is  set 
for  the  hearing  and  the  Sheriff  continues 
to  keep  the  prisoner  in  Jail  tintil  the 
date  of  hearing.  After  the  hearing  a 
oonEaitmsnt  Is  Issued  and  the  prisoner 
thereafter  held  by  virtue  of  the  commitment. 
Prior  to  the  preliminary  examination  no 
commitment  is  issued  azid  the  prisoner  is 
held  by  the  sheriff  by  virtue  of  the  State 
Warrant  pending  the  preliminaz>y  examination. 
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The  sheriff  claims  that  he  Is  entitled 
to  the  fee  of  $1.25  i>er  day  for  custody 
of  prisoner  durlOo  the  time  that  he 
Is  required  to  hold  the  prisoner  under 
the  warrant  and  prior  to  the  time  the 
commitment  la  is£rued.  We  would  like  to 
know  whether  or  not  this  Is  a proper 
charge.  If  the  Sheriff  Is  entitled  to 
It  we  would  like  to  see  him  have  It  and 
at  the  same  time  If  he  is  not  entitled 
to  It,  we  do  not  want  to  certify  an 
Item  of  coiit  that  la  not  proper. 

No  doubt  the  proper  procedvire  would  be 
for  the  magistrate  to  determine  at  once, 
when  the  prisoner  Is  brought  In  Just  what 
day  the  preliminary  examination  can  be 
held  and  thereupon  to  Issue  a commitment 
to  the  sheriff  committing  the  prisoner 
to  Jail  \intll  that  date  to  await  examination. 
But  that  Is  not  done  and  through  no  fault 
of  the  Sheriff  no  commitment  Is  Issued  and 
the  prisoner  is  retained  by  the  Sheriff 
under  the  warrant  until  the  date  of  the 
preliminary. 

The  statute  imder  which  the  Sheriff  claims 
that  he  Is  entitled  to  ^.25  i>er  day  for 
custody  of  the  prisoner  Is  Section  11791, 

R.S.  1929.  / 

The  case  of  State  ex  rel.  vs.  Allen,  187 
Ifo.  560,  supports  the  proposition  that 
the  Sheriff  should  oe  allowed  this  fee. 

See  also  State  ex  rel.  vs.  Dickmann,  170 
Mo.  67}  State  vs.  Wofford,  116  Mo*  220} 

Thomas  vs.  St. Louis  County,  61  Mo.  547. 

From  these  cases  we  are  under  the  Impression 
that  the  charge  Is  a proper  one,  but  we 
would  like  to  have  the  question  passed  on 
by  your  department  before  certifying  the 
fee  bills. 
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In  this  case,  after  the  warrant  waa 
Issued  and  the  defendant  ax*rested  no 
entry  was  made  in  the  docket  of  the 
Justice  of  the  Peace  comnlttlng  the 
prisoner,  nor  was  any  commitment  issued. 
The  prisoner  was  held  by  virtue  of  the 
warrant  until  the  day  of  the  pz*ellminary* 

Also,  if  the  Sheriff  is  entitled  to  the 
sum  of  m.*25  pskT  day  for  custody  of  the 
prisoner  during;  that  period  is  he  also 
entitled  to  oolleot  from  the  County  the 
sum  of  75  cents  per  day  for  board  of 
the  prisoner  during  the  same  days.” 

I. 


The  portion  of  Section  11791  R.S*  Missouri  1929,  which 
applies  to  your  first  question  reads  as  follows! 

”The  sheriff  or  other  officer  who  shall 
take  a person,  charged  with  a criminal 
offense,  from  the  county  in  idiich  the 
offender  is  apprehended  to  that  in  which 
the  offense  was  committed,  or  who  may 
remove  a prisoner  from  one  county  to 
another  for  any  cause  authorised  by  law, 
or  who  shall  have  in  custody  or  under 
his  charge  any  person  iindergoing  an 
examination  preparatory  to  his  oosimitiaent 
moz*e  than  one  day  for  traxisporting, 
safe-keeping  and  maintaining  any  such 
person,  shall  be  allowed  by  the  court, 
having  cognisance  of  the  offense,  one 
dollar  and  twenty- five  cents  per  day 
for  every  day  he  may  have  such  person 
under  his  charge,  when  the  number  of 
days  shall  exceed  one,  and  five  cents 
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IMr  alio  for  eyery  olio  neoessarily 
traveled  in  going  to  and  returning 
from  one  county  to  another^  and  the 
guard  employed,  who  shall  in  no  event 
exceed  the  nuiMir  allowed  the  sheriff, 
raarshal  or  other  officer  in  transporting 
convicts  to  the  penitentiary,  shall  be 
allowed  the  same  compensation  as  the 
officer." 


Your  first  question'  requites  an  answer  to  this 
question,  "When  is  a person, against  whom  a o(mq>laint  charging 
him  with  a felony  has  'oeen  filed,  in  the  custody  or  \mder  the 
charge  of  the  Sheriff  undergoing  an  examination  preparatory 
to  his  commitment?" 


Section  3467  R.S.  Missouri  1929,  reads  as  follows i 


"Whenever  complaint  shall  be  made,  in 
writing  and  upon  oath,  to  any  magistrate 
hereinbefore  mentioned,  setting  forth 
that  a felony  has  been  comnitted,  and 
the  name  of  the  person  accused  thereof, 
it  shall  be  the  duty  of  such  magistrate 
to  issue  a warrant  reciting  the 
accusation,  and  commaiyling  the  officer 
to  whom  It  sEaTl  be  dli^ctedr  forthwith 
l£  ^^Ss  accus^  tuad  lari'^  him  before 

such  magistrate , to  be  'dealt  wTBS 
accordl^  to  law*'*~(TT5deracoring  ours ) 


Section  3468  R.S.  Missouri  1929,  reads  as  follows i 

"If  the  offense  charged  la  a bailable 
one,  the  magistrate  who  issued  the'  warrant 
shall,  at  the  request  of  the  person 
arrested,  take  from  him  a recognisance 
in  such  sum  as  may  seem  to  be  sufficient 
and  proper,  with  sufficient  s\u‘eties  for 
his  appearance  at  the  next  term  of  the 
court  having  Jurisdiction  of  the  offense.” 


O 
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Section  3473  R«S«  Missouri  1929«  reads  as  followsi 

"The  magistrate  before  whom  any  such 
person  shall  be  brought  shall  proceed, 
as  soon  as  may  be,  to  examine  the 
complainant  and  witnesses  produced  In 
support  of  the  prosecution,  on  oath. 

In  the  presence  of  the  prisoner.  In 
regard  to  the  offense  charged,  and 
other  matters  connected  with  such 
charge  idilch  such  magistrate  may  deen 
pertinent*” 

Section  3474  R*S*  Missouri  1929,  reads  as  followst 

"A  magistrate  may  adjourn  an  examin- 
ation of  a prisoner  pending  before 
himself,  from  time  to  tlsM  as  occasion 
requires,  not  exceeding  ten  days  at 
one  time,  and  to  the  same  or  any 
dlffex*ent  place  In  the  county,  as  he 
deems  necessary j and  for  the  purpose 
of  enabling  the  prisoner  to  procure 
the  attendance  of  witnesses,  or  for 
other  good  and  sufficient  cause  shown 
by  said  prisoner,  said  maglatz*ate  shall 
allow  such  an  adjournment  on  the  motion 
of  the  prisoner*  In  the  meantime.  If 
the  party  Is  charged  with  an  offense 
not  bailable,  he  shall  be  commlttedi 
otherwise  he  ay  be  recognized.  In  a 
stim  and  with  sureties  to  the  satis- 
faction of  the  magistrate,  for  his 
appearance  for  such  further  examination, 
and  not  to  depart  without  leave  of 
said  court,  and  for  want  of  such 
recognisance  he  shall  be  convnltted*" 
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Section  5476  R.S«  Missouri  1929»  reads  as  followsi 

"v'ilien  such  person  falls  to  recognise* 
he  may  be  committed  to  prison  by  an 
order  under  the  hand  of  the  magis- 
trate, stating  concisely  that  he  Is 
consaltted  for  further  exaiainatlon  on 
a future  day,  to  be  lULmed  In  the  order, 
and  on  the  day  appointed  he  may  be 
brought  before  the  magistrate,  by  his 
verbal  order  to  the  officer  made 
the  commitment,  or  by  his  order  In 
writing  to  a different  person,” 

We  have  set  forth  the  foregoing  statutes  to  show 
what  the  procedure  is  In  a case  each  as  you  outline  In  your 
letter  of  Inquiry,  It  will  be  seen  that  the  warrant  delivered 
to  the  sheriff  upon  the  filing  of  a oooq;)lalnt  charging  a 
• person  with  a felony  commands  the  sheriff  forthwith  to  take 
the  accused  and  bri^  him  before  the  Justice,  The  sheriff's 
duties  are  clear.  When  the  accused  Is  brought  before  the 
Justice,  the  Justice  should  proceed  with  the  examination 
forthwith  or  should  set  a date  for  the  examination,  and  at 
the  same  time  the  Justice  should, If  the  offense  is  bailable, 
take  a recognisance  from  the  accused  for  his  appearance  at 
the  time  of  such  examination.  If  the  offense  is  not  bailable 
or  if  the  accused  falls  to  furnish  proper  sureties,  the 
Justice  should  commit  the  accused  to  Jail  to  await  the 
examination*  Of  course.  If  the  accused  Is  willing  that  the 
examination  proceed  upon  his  being  arrested  and  brought 
before  the  Justice,  the  Justice  would  proceed  with  the 
examination  and  either  discharge  the  accused  or  order  him 
held  to  answer  charges  in  the  court  having  Jurisdiction  to 
hear  and  determine  the  offense  charged*  Likewise,  in  the 
latter  ease.  If  the  offense  is  bailable,  the  Justice  should 
take  a recognisance  from  the  accused  In  accordance  with 
Section  5486  R,S,  Mlssoxirl  1929*  If  the  offense  Is  not 
bailable,  or  If  sufficient  ball  Is  not  offered,  the  accused 
should  be  committed  to  Jail  to  await  trial  In  the  Court 
having  Jurisdiction  to  try  the  case* 
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The  question  therefore  Is  "dxiring  what  part  of 
the  foregoing  proceedings  la  the  accused  In  the  custody 
of  and  under  the  charge  of  the  sheriff  wlIHln  the'  meaning 
S^tlon  llTST?"" 

That  part  of  Section  11791  under  discussion  has  been 
before  the  Court  ssTersl  times  but  In  each  case  the  facts 
were  different  from  the  other  oases,  and  In  all  of  the  cases 
the  facts  were  different  from  the  facts  submitted  In  your 
letter* 


In  the  case  of  Thomas  ws*  County  of  St* Louis,  61 
Mo*  547,  the  marshal  of  St.Louis  County  was  claiming  that 
where  he  arrested  a person  under  a capias  and  that  person 
failed  to  give  ball  and  he  placed  him  In  Jail  he  was  entitled 
to  One  Dollar  for  committing  the  person  to  Jail  In  addition  to 
the  fees  for  arrest*  In  the  course  of  the  opinion  the 
Court  said,  1*  c*  548s 

"It  Is  the  duty  of  a sheriff  acting 
under  a capias  to  arrest  and  safely 
keep  the  person  therein  named,  and  to 
have  the  body  of  such  person  when  and 
where  he  shall  be  commanded  by  such  writ) 
and  the  statute  makes  It  the  duty  of  all 
Jailors  to  receive  from  the  sheriff  or 
other  officers  all  persons  who  shall  be 
apprehended  by  them  for  offences  against 
this  State*  When  a prisoner  Is  arrested 
uxider  a capias,  he  Is  held  thereunder 
until  he  has  been  either  bailed,  committed 
or  discharged)  and  imtll  such  prisoner 
Is  either  balled,  ooianltted  or  discharged, 
any  Imprisonment  of  him  In  the  county 
Jail  Is  at  the  discretion  and  for  the 
protection  of  the  officer  executing  the 
writ,  as  well  as  to  secure  the  body  of 
such  prisoner,  and  Is  not  a committing 
of  such  person  to  Jail,  within  the  meaning 
of  the  statute)  and  for  the  safe-keeping 
of  any  person  In  his  custody  undergoing 
an  examination  preparatory  to  cosunitment, 
he  Is  entitled  to  a per  diem  allowance, 
where  the  number  of  days  such  person  is 
so  held  exceeds  one*  (Wagn*  Stat*  626, 

Sec*  14* ) " 
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It  Is  to  bs  noted  tb&t  In  the  foregoizig  case  the 
Court  said  ''When  a prisoner  is  arrested  under  a capias, 
he  is  held  thereunder  until  he  has  been  either  balled^ 
committed  or  discharged;  and  until  such  prisoner  is  either 
bailed,  committed  or  discharged,  any  imprisonment  of  him 
in  the  county  jail  is  at  the  discretion  and  for  the 
protection  of  the  officer  executing  the  writ,  as  well  as 
to  sec\ire  the  body."  At  first  blush  this  might  appear 
to  mean  that  the  prisoner  is  held  under  the  warrant  until 
the  preliminary  Is  over,  and  during  all  that  time  he  is 
held  in  the  custody  of  the  sheriff*  Ilowever,  the  statutes 
heretofore  quoted  require  that  the  sheriff  take  the 
prisoner  forthwith  to  the  magistrate  who  Issued  the 
warrant  and  that  the  xoagistrate  should  either  hold  the 
examination  then  or  continue  same  to  a future  day  and 
either  ooitnlt  the  prisoner  to  Jail  to  await  the  ];jearlng 
or  take  his  recognisance  for  his  appearance  at  such 
future  examlxiatlon*  Therefore,  if  the  proper  steps  are 
taken  after  the  arz^st  of  a person  charged  with  a felony 
he  would  be  balled,  comnitted  or  discharged,  upon  his 
being  brought  before  the  magistrate  who  issued  the  warrant* 

In  view  of  the  procedure  Just  outlined  ws  do  not 
think  the  language  in  the  foregoing  case  can  be  con- 
strued to  mean  that  the  prisoner  Is  In  the  custody  of  the 
sheriff  under  the  capias  from  the  time  he  is  arrested  until 
the  preliminary  examination  Is  over  with  in  cases  where 
the  preliminary  Is  set  over  to  futux*e  dates,  and  especially 
is  this  true  when  that  point  was  not  being  definitely 
passed  upon  by  the  Court  In  the  foregoing  case* 

e 

In  the  case  of  State  vs*  Woffoz^,  116  Mo*  220, 
a person  against  whom  a coi:q>laint  had  been  filed  was 
arrested  and  brought  before  the  Justice  idio  had  Issued 
the  warrant*  When  he  was  brought  before  the  Justice  his 
examination  was  set  over  to  a future  date  and  he  was 
committed  to  Jail  to  await  trial*  The  examination  was 
continued  from  time  to  time  thereafter  and  the  charge  was  • 
finally  dismissed*  The  marshal  and  Jailer  of  Jackson  Covinty 
undertook  to  charge  $1*25  per  day  from  the  time  the  prisoner 
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wee  arreated  until  the  case  waa  dlamlaaed  on  the  theory 
that  the  accuaed  waa  in  hla  ouatody  and  under  hia  charge 
undergoing  an  examination  preparatory  to  hia  coimitment 
d\iring  all  that  tine*  In  the  oourae  of  the  opinion  the 
Ccrurt  aaid,  Ij,  o.«  22^ t 

"After  thia  order  waa  aiade  and  the 
oauae  continued,  the  priaoner  waa  not 
undergoing  an  examination  within  the 
meaning  of  that  proTlaion  of  the  statute 
which  allowa  to  aheriffa,  marahala  and 
other  offieera  #1*25  per  day,  for  every 
day  he  may  have  a prisoner  under  hia 
charge  undergoing  an  examination.  If 
the  order  of  oonmitment  waa  coiiq[>lled 
with  the  priaoner  waa  then  within  the 
priaon  walla,  and  the  statute  has  no 
application  to  such  case." 

And  again,  !•  c.  226,  the  Court  saidt 

"It  is  difflcxxlt  to  perceive  how  the 
priaoner  could  have  been  undergoing  an 
exanlnatlon,  while  confined  in  Jail 
during  the  intermission  of  the  con- 
tlnuaucea  of  the  caa^.  To  entitle  the 
relator  to  the  fee  claimed  he  must  have 
had  the  priaoner  under  hla  charge  as 
marshal  idiile  undergoing  examination, 
and  the  mere  fact  that  he  was  in  his 
custody  as  Jailor  does  not  entitle  him 
to  it,  for  during  such  time  it  la 
impossible  that  he  could  have  been 
unoergoing  an  examination  which  required 
ala  presence  in  court." 

In  the  case  of  State  ex  rel.  vs.  Clark,  170  Mo.  67, 
the  fees  in  question  wex^  again  before  the  court.  In  that 
case  the  Sheriff  of  St. Louis  had  arreated  a man  under  a 
warrant  on  October  30th,  after  the  Court  out  of  which  the 
warrant  had  issued  had  adjourned  for  the  day.  On  the  following 
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day,  October  Slat,  the  Sheriff  produced  the  iirlaoner 
before  the  Court  and  he  was  then  connltted  to  await  trial* 
The  sheriff  clalned ‘$1«25  for  each  of  the  two 'days  he 
held  the  prisoner  before  he  was  coacaltted.  The.  only 
defense  to  the  claiai  was  that  the  sheriff  had  kept  the 
prisoner,  during  the  tlae  he  had  him  in  his  custody.  In 
a Jail  finished  by  the  City  of  St.Louls,  and  that  police 
paid  by  the  City  guarded  the  Jail.  The  Court  allowed  the 
fees  for  the  two  days*  In  the  discussion  of  the  case  the 
Court  referred  to  the  case  of  State  vs*  Wofford,  supra, 
and  said,  1*  c*  78 i 

"The  relator  In  that  case  clearly 
failed  to  bring  him  elf  within  the 
terms  of  the  statute  lulled  on  and, 
therefore,  was  properly  denied  the  fees 
claimed.  This  case  Is,  therefore.  In 
perfect  hamony  with  Thcnas  ts.  County 
of  St.Lculs,  supra,  and  Is  essentially 
dlffex^ent  from  the  case  at  bar.  In  this, 
that  in  tMs  case  the  officer  executed 
the  capias  on  October  30,  1901,  the  court 
had  adjourned  for  the  day  and  the  Judge 
had  gone,  so  the  prisoner  could  not  be 
brought  before  the  court  on  that  day. 

The  relator  was,  therefore,  charged  with 
the  duty  and  responsibility  of  safely 
keeping  the  prisoner  \mtll  the  next. day, 
October  31st,  when  he  was  produced  in 
court,  his  examination  proceeded  with 
and  completed,  and  he  was  then  by  the 
eoyrt  committed  to  Jail  to  await  trial, 
and  was  afteirwax^is  tried  and  found  guilty. 

Thus  the  prisoner  was  in  the  custody  of 
the  relator,  as  sheriff  of  the  city  of 
St. Louis,  on  October  30th  and  3l8t,  *whlle 
uxxdergolng  an  examination  pz^paratory  to 
his  commitment. ' The  relator  is,  there- 
fore, clearly  within  the  provisions  of 
the  statute  and  is  entitled  to  the  fees 
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olaiiaed^  two  dollara  and  a half^  un- 
la  aa  ha  haa  loat  or  been  deprived  of 
thoae  atatutory  feea,  by  reaaon  of  the 
city  paying  for  the  police,  and  furnlah- 
Ing  a calabooae  for  the  police,  oob 
part  of  which  la  aet  apart  for  the 
aheriff'a  prlaonera,  idio  while  In  auoh 
calabooae  are  guarded  and  kept  by  the 
police.'* 

It  will  be  noted  that  In  the  foregoing  oaae  the 
Court  aald  that  the  court  which  laaued  the  warrant  had 
adjourned  on  the  30th,  at  the  tine  of  the  arx^eat,  ao  that 
the  prlaoner  could  not  be  brought  In  court  un  that  day, 
and  that  the  aherlff  was  therefore  bound  to  hold  him  until 
the  next  day.  We  think  that  this  ease  clearly  Inplles  that 
the  aherlff  nust  take  the  prlaoner  to  the  court  laaalng 
the  warrant  Just  as  soon  as  he  can,  and  that  from  the  tljaa 
he  arrests  the  prisoner  to  the  tine  the  prisoner  la  produced 
before  the  nagiatrate,  the  prisoner  is  "In  his  custody  and 
under  his  charge  while  undergoing  an  exan'ination  preparatory 
to  his  conmltnent.  " 

In  the  latter  case  of  State  ex  rel.  va.  Allen,  187 
Mo.  560,  the  Court  In  passing  upon  what  the  holding  was  In 
the  oaae  of  State  ex  rel.  vs.  Clark,  supra,  said,  1.  o. 

563 1 


"It  was  held  in  that  case  that  until 
the  court  ordered  the  prlaoner  conrnltted 
to  Jail  to  await  an  exanlnatlon  by  the 
cotn^tting  naglstrate  or  to  await  the 
action  of  the  grand  Jury,  the  prisoner 
was  In  the  sheriff's  custody,  and  there- 
fore, the  sheriff's  claln  for  the  fees 
charged  fell  within  the  letter  of  the 
statute  allowing  one  dollar  and  twenty- 
five  cents  per  day  to  the  sheriff  for 
keeping  the  prisoner  'while  tmdergolng 
an  examination  preparatory  to  his 
coraraltnent. ' (Sec.  3246  R.6.  1899.)* 
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We  believe  that  the  holding  as  gleaned  from  all  the 
above  cases  Is  as  stated  In  State  ex  rel*  vs*  Allen,  supra, 
which  In  effect  Is  that  between  the  time  of  an  arrest  upon 
a warrcmt  Issued  by  a magistrate  upon  a complaint  charging 
a felony,  and  the  time  the  prisoner  Is  produced  before  such 
magistrate,  such  prisoner  Is  in  the  custody  of  and  under 
the  charge  of  the  officer  while  undergoing  an  examination 
preparatory  to  hla  commitment* 

The  foregoing  znile  is  based  upon  the  assmaptlon, 
however,  that  the  statutes  governing  such  cases  are  complied 
with*  In  the  case  you  inquire  about,  the  sheriff  clearly 
did  not  do  what  the  law  and  the  warrant  directed  him  to 
do*  Had  he  taken  the  prisoner  directly  to  the  Justice  as 
he  should  have  done,  the  prisoner  would  have  been  either 
balled,  committed  or  discharged  forthwith*  Up  to  that  time 
he  would  have  been  entitled  to  $1  •25  per  day  if  more  than 
one  day  necessarily  elapsed*  However,  we  do  not  think  that 
the  sheriff  by  not  following  the  law  can  extond  the  time 
during  which  the  fee  of  $1*25  applies*  If  such  were  the 
case.  It  would  be  to  the  advantage  of  the  sheriff  to  delay 
producing  the  prisoner  before  the  Justice*.  You  say  In  your 
letter  that  through  no  fault  of  the  sheriff  tne  prellsilnary 
trial  was  delayed*  However,  if  the  sheriff  produces  the 
prisoner  before  the  Justice  forthwith,  upon  his  arrest,  the 
Justice  will  either  hold  the  examination,  admit  the  prisoner 
to  ball  or  coinmit  him  for  further  examination*  Compensation 
allowed  public  officers  la  for  performance  of  their  duties 
and  not  for  failure  to  perform  such  duties* 

The  fee  being  considered  is  evidently  provided  for 
the  safekeeping  of  the  prisoner  between  the  time  of  his 
arrest  and  the  tiise  the  Justice  either  disposes  of  him  upon 
an  Immediate  examination  or  commits  him  to  Jail  or  recognises 
him  to  appear  at  a further  examination*  For  instance,  if  an 
arrest  is  made  late  on  Satxirday  the  sheriff  cannot  produce 
the  prisoner  before  the  Justice  befoire  the  Monday  following 
and  dtirlng  that  time  he  wotild  be  charged  with  the  safekeeping 
of  the  prisoner  for  ahlch  he  would  be  entitled  to  $1*25  per  day* 
It  xolght  then  occur  that  on  Monday  the  examination  would  be 
started  and  that  would  last  a day  or  so.  In  vdilch  case  the  fee 
of  $1*25  would  be  due  the  sheriff  from  the  time  of  the  arrest 
vip  to  the  time  the  examination  was  concluded* 
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It  Is  therefore  the  opinion  of  this  Department  that 
the  sheriff  iriio  arrested  a person  under  a warrant  Issued  by 
the  Justice  of  the  peace  upon  a complaint  charging  such 
person  with  a felony  should  take  such  prisoner  forthwith 
before  the  magls  trate  triio  Issued  the  warrant  to  be  there 
dealt  with  according  to  law*  If  the  magistrate  proceeds 
at  once  with  the  examination  then  the  sheriff  Is  entitled  to 
$1«25  per  day  for  the  safekeeping  of  the  prisoner  for  the 
tine  intervening  between  the  arrest  and  the  time  the  examination 
Is  oonolnded,  provided  more  'than  one  day  Intervenes*  If  the 
magistrate  does  not  proceed  at  once  with  the  examination  but 
continues  same  to  a future  date*  then*  of  course^  the  prisoner 
will  either  be  committed  or  recognized  to  await  the 
examination  at  a future  time*  In  idilch  event  the  sheriff  would 
be  entitled  to  $1*26  per  day  for  the  safekeeping  of  the 
prisoner  from  tlM  time  of  the  arrest  to  the  time  of  the  order 
committing  him  to  Jail  or  admitting  him  to  ball*  provided 
more  than  one  day  elapsed  between  said  times* 


lie 


The  second  part  of  your  question  seeks 

SiS.25  of  . prUonor  In  ou.tod, 

^Mle  undergoing  an  examination  preparatory  to  commitment. 

Section  11794  R.S.  Missouri  1929*  roads  as  follows i 

"Hereafter  sheriffs,  marshals  ^ 
officers  shall  be  allowed  for  furnishing 
each  prisoner  with  boaird*  for  ea^  day* 
such  sum*  not  exceeding  seventy-five 
cents,  as  may  be  fixed  by  the  county 
court  of  each  county  end  by  the  nunlclpal 
assembly  of  any  oUty  not  In  a county  In 
this  state  I Provided*  that  no  sheriff 
shall  contract  for  the  furnlsj^  of  such 
board  for  a price  less  than  that  fixed 
by  the  county  court* " 
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The  foregoing  section  la  a general  statute  pro- 
viding for  allowance  for  board  of  prisoners.  However,  that 
part  of  Section  11791,  supra,  which  pertains  to  the  particular 
class  of  prisoners  being  considered  In  this  opinion,  to-wlt, 
prisoners  In  custody  of  an  officer  while  underjolng  an 
examination  preparatory  to  their  conBiiitment,  provides  as 
follows  t 

"The  sheriff  or  other  officer  idio  shall 
* « *have  in  custody  or  under  his  charge 
any  person  undergoing  an  examination 
preparatory  to  his  consnltment  more  than 
one  day  for  transporting,  safe-keeping 
and  maintaining  any  such  person,  shall  be 
allowed-^  » *ona  dollar  and  twenty- five 
cents  per  day  for  every  day  he  may  have 
such  person  under  his  charge,  idien  the 
number  of  days  shall  exceed  one,«  « e. 

One  dollar  and  twenty- fiwe  cents  per  day, 
mileage  same  as  officer,  shall  be  allowed 
for • board  and  all  other  expenses  of  each 
prisoner.*' 

The  compensation  allowed  the  sheriff  for  "transporting, 
safekeeping  and  maintaining"  the  accused  Is  One  dollar  and 
twenty-five  cents  for  every  day  he  may  have  such  person  \inder 
his  charge,  when  the  number  of  days  exceeds  one.  This 
oomjMnsation  is  for  the  sheriff  for  his  sex*vices«  On  a casual 
reading  the  woz^  "maintaining"  might  be  taken  to  mean  "provide 
support  for”,  and  thsz*efore  the  fee  of  One  dollar  and  twenty- 
five  cents  mentioned  would  thereby  Include  pay  for  the  sheriff's 
services  and  the  board  of  the  prisoner.  However,  the  wozhI 
"suilntaln"  has  several  meanings.  For  Instance,  Webster's  New 
International  Dictionary  gives  one  definition  of  "maintain" 
as  follows! 


"To  keep  possession  of|  to  hold  and 
defendj  not  to  surrender  or  relinquish." 

The  meaning  of  the  woz^  "maintain"  depends  upon  the 
context  idiere  It  Is  used.  After  providing  for  the  cor.ipensation 
of  the  sheriff  in  such  cases.  Section  11791,  supra,  provides! 

"One  dollar  and  twenty-five  cents  per  day, 

* * •»shall  be  allowed  for  board  and  all 
otherexpenses  of  each  prisoner." 
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Here  then  la  a special  provision  for  board  of  the 
particular  prisoners  undergoing  examination  preparatory 
to  cocmltaMnt*  It  Is  separate  from  the  compensation  allowed 
the  sheriff  for  hla  services  in  safekeeping  the  prisoners. 

The  Supreme  Court  has  held  that  the  ooiq>en8atlon  of  $1.25 
provided  for  the  sheriff  In  suoh  cases  is  separate  from 
the  allowance  for  mileage  and  board  of  the  prisoners.  In 
the  case  of  State  ex  rel.  vs.  Clark,  170  Mo.  1.  c.  76,  77, 
the  Court  saldt 

"The  rule  there  announced  that  an 
officer  la  entitled  to  the  statutory 
allowance  per  diem  for  the  safe-keeping 
of  any  person  In  his  ouatody  idiile 
undergoing  an  examination  preparatory 
to  conmltment,  vAiere  the  number  of  days 
such  person  Is  so  held  exceeds  one,  has 
ever  since  been  regarded  as  the  correct 
Interpretation  of  the  statute.  This  la 
idiolly  separate  from  the  statutory  allow- 
ance for  the  mileage  and  sum  allowed 
for  the  board  of  the  prisoner.  It  is 
the  compensation  allowed  the  sheriff  for 
the  care,  expense  and  risk  incident  to 
the  safe-keeping  of  the  prisoner." 

It  will  be  seen  therefore  that  in  the  case  of  the 
particular  prisoners  under  discussion  there  Is  a special 
provision  for  their  board  and  other  expense  of  $1.26  per  day. 
Section  11791  is  a special  statute  Insofar  as  the  board  of 
these  particular  prisoners  Is  concerned,  and  therefore  Is 
to  be  constznied  as  prevailing  over  the  geneiral  statute 
governing  board  of  prisoners,  under  the  well  known  rule  of 
oonatx*uctlon  that  where  special  and  general  statutes  irelate 
to  the  same  subject  matter,  the  special  statute  will  prevail 
as  far  as  the  particular  subject  matter  comes  within  Its 
provisions.  (State  ex  rel.  vs.  Smith,  67  S.W.  (2)  50). 
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COWCLUSIOH 


It  is  therefore  the  opinion  of  this  office  that  a 
sheriff  1^10  has  In  his  custody  a persm  \indergolng  an 
examination  preparatory  to  his  coiaroltmsnt  more  than  one  day. 
Is  entitled  to  One  dollar  and  twenty-five  cents  per  day 
for  the  board  and  other  expenses  of  such  person.  In 
addition  to  the  fee  of  One  dollar  and  twenty-five  cents 
allowed  the  sheriff  for  the  safe-keeping  of  such  person* 


Respectfully  submitted. 


HARRY  H.  KAY, 

Assistant  Attorney  General 

APPROVEDI 


7."TrTjnn:<5R 

(Acting)  Attorney  General 


HHEtIffll 


COUNTY  COURTS: 

COUNTY  FAIRS  - 

PURCHZ^SE  OF  LANDS,  ERECTION 

OF  BUILDINGS  AND  APPROPRIATIONS 

OF  MONEY  FOR; 


County  Court  may  purchase  lands,  erect 
buildings  and  appropriate  public  funds 
to  county  fair  associations  by  following 
the  procedure  set  out  in  Section  12490, 
RSMo  1929,  and  Sections  12508  and  12509, 
Laws  of  Missouri  1931,  page  133. 


A 
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September  16, 


Honorable  Edward  7*  Long 
Proseouting  Attomej 
Pike  Countx 

Bowling  Green,  Kisaouri 


Dear  Sir: 


In  oomplianoe  with  your  telephone  oonwersa- 
tion,  we  are  sutealtting  an  opinion  on  the  following 
questions t 

"!•  Whether  or  not  the  County 

Court  of  Pike  County  has  power 
to  use  funds  to  purohase  land 
and  to  oonstruot  buildings 
thereon  to  be  used  for  fair 
purposes. 

S.  Does  the  County  Court  hare  the 
authority  to  make  a contribution 
out  of  county  funds  to  a non- 
profit corporation  engaged  in  hold- 
ing and  operating  fairs?” 

In  approaching  your  question,  we  are  not  unmind- 
ful of  the  limitation  of  the  powers  of  the  county  courts 
when  they  are  performing  public  duties. 

In  the  case  of  Bayless  t.  Gibbs,  S51  Ho.  492, 

1.  0.  506,  in  speaking  of  the  limitations  of  such  powers, 
the  court  saidt 

"This  ooirt,  in  numerous  cases,  has 
repeatedly  held,  that  the  county  courts 
of  the  respeetlTe  counties  of  the  State 
are  not  the  general  agents  of  the 


oouBities  of  the  State.  They  are 
courts  of  limited  jurladletlonSf  with 
powers  well  defined  and  limited  hy 
the  laws  of' the  State;  and  as  has  been 
well  said^  the  statutes  of  the  State 
constitute  their  warrant  of  authority, 
and  when  they  act  outside  of  and  be» 
yond  the!.'  statutory  authority,  their 
acts  are  nvll  and  TOid." 

As  to  the  authority  of  a county  court  to  use  county 
funds  to  purchase  land  and  construct  buildings  thereon  to 
^ be  used  for  county  fair  ptuposes,  and  as  to  the  authority 

tof  such  court  to  appropriate  public  funds  to  a non-profit 
fair  association,  the  only  statutes  we  find  giring  the 
court  such  authority  are  as  follows: 

Section  12490,  fi.  S.  Vo.  1929,  prorides  as  follows: 

"The  county  court  of  any  county  in 
which  there  shall  be  a regularly 
organised  county  agricultural  and 
mechanical  society,  county  fair, 
county  com  growers*  association, 
county  poultry  association,  county 
stock  growers*  association,  or  any 
other  organisation  or  incorporated 
society  haring  for  its  object  the 
holding  of  county  fairs  or  the  ad- 
ranoement  of  agriculture  or  its  allied 
industries  may,  if  it  be  deemed  ex- 
pedient, appropriate  out  of  the  county 
treasury  for  the  benefit  of  any  such 
socity  a Bum  not  exceeding  ^three  hun- 
dred dollars  in  any  one  year;  and  the 
money  so  appropriated  shall  be  drawn 
by  the  treasurer  of  the  society  on 
proper  wairant:  Prorided,  said  money 
shall  be  awarded  by  the  board  of 
directors  or  other  proper  officials 
in  premiums  or  expended  by  them  in 
the  purchase  of  premiums,  to  be  known 
as  *the  county  court  premliims,* 

to  be  awards according  to  the  rules , 


Honorabl*  2dward  Y.  Long 
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regulations  and  bj-laws  of  the 
societYt  ProTided  further,  that  in 
all  counties  in  this  state  haying 
seyenty  thousand  inhabitants  or  more, 
the  county  court  of  such  county  ‘^ay, 
if  it  be  deemed  expedient,  appropriate 
out  of  the  county  treasury,  for  the 
benefit  of  any  such  society,  a sum 
not  exceeding  one  thousand  dollars, 
to  be  used  as  in  this  section  aboye 
set  out,  or  in  a:  y other  manner  that 
said  board  of  di:  actors  may  deem  best." 

By  this  section  the  court  is  only  authorised  to 
appropriate  a sum  not  exceeding  three  hundred  dollars  to 
the  fair  associations  named  therein.  Ho  authority  is 
granted  by  this  section  to  purchase  land  or  to  erect 
buildings  for  such  associations. 

Howeyer,  by  Sections  12506  and  12509,  Laws  of 
Missouri,  1931,  page  133,  the  county  ooxirts  are  giyen 
more  authority  in  respect  to  aiding  fair  associations 
than  is  giyen  by  Section  12490,  supra.  These  sections 
are  as  follows: 

"See.  12506.  That  in  all  counties  of 
this  state  in  which  the  constitutional 
limit  is  not  leyied  for  county  purposes, 
it  shall  be  the  duty  of  the  county 
court,  upon  the  filing  of  a petition 
signed  by  not  less  than  300  resident 
taxpayers  and  qualified  electors  of 
such  county,  to  call  an  election  to 
submit  to  the  (qualified  yoters  thereof, 
a special  leyy  of  not  more  than  two  mills 
and  not  less  than  one-third  mill  on  the 
dollar  ($1.00)  yaluation,  which  leyy,  to- 
gether with  aill  other  leyles  for  county 
purposes,  shall  not  exceed  the  constitu- 
tional limit  of  leyy  for  the  county 
affected,  for  the  purpose  of  encouraging, 
proBK>ting  and  improying  the  liye  stock, 
poultry,  agricultural,  horticultural, 
mechanical  fabrics  and  fine  arts,  products 
and  articles  of  domestic  industry,  and  the 
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Honorabl*  Edward  T«  Long  -ft- 


exhibition  of  such  stook,  poultry 
artioles  and  conmoditias,  at  the  district 
or  county  fair  held  in  such  county.  If 
a majority  of  the  roters  roting  at  said 
sleetion  shall  be  in  faror  of  such  proposi- 
tion,  then  it  shall  be  the  duty  of  the 
county  court  at  its  next  regular  term  there- 
after to  make  said  lery,  one-half  of  which 
levy  shall  be  set  aside  by  the  county 
court  and  distributed  ratably  to  the  ex- 
hibitors of  the  oldest  district  or  county 
fair  held  in  said  county,  for  the  purpose 
of  paying  premiums  to  exhibitors  of  the 
articles  and  commodities  in  sections  - 
12506  to  12512,  inelusire;  the  other  one- 
half  of  which  lery  may,  in  the  Judgment 
and  discretion  of  the  court,  be  used  for 
the  purpose  of  purchasing  grounds  and/or 
erecting  suitable  building  for  such  fair 
purposes}  but  if  grounds  for  said  pur- 
poses are  owned  by  the  coxinty,  or  be 
leased  or' otherwise  secured  or  obtained 
for  such  uses,  then  such  other  one-half 
of  such  funds  may  be  used  by  the  court  in 
erecting  such  building;  and  if  it  be  the 
discretion  and  Judgment  of  the  court  that 
said  other  one-half  of  said  lery  be  not 
used  for  such  grounds  or  buildings,  then 
the  whole  of  the  lery  may  be  used  for  pay- 
ing such  premiums:  Pi*OTi4ed,  howerer,  that 
if  such  petition  for  such  an  election  ask 
that  one-half  of  ouch  lewy  be  dewoted  to 
the  acquiring  of  such  lands  and/or  erecting 
of  such  buildings,  then  the  proposition 
submitted  shall  contain  prowlslon  for  such 
dsTOtion;  and  if  such  majority  faror  such 
proposition,  then  it  shall  be  the  duty  of 
said  court  so  to  expend  and  use  the  proceeds 
of  such  one-half  of  said  lewy.  The  surplus 
remaining  out  of  the  proceeds  of  any  lewy 
made  under  sections  12508  to  12512,  in- 
clusiTS,  in  any  year,  shall  in  the  hands 
of  the  county  treasurer  constitute  a fund 


**360.  12509.  It  shall  also  ba  the  duty 
of  the  county  court  In  arary  such  county 
to  apportion  the  proceeds  of  tha  lery 
made  pursuant  to  section  12508  hereof, 
and  in  accordance  with  the  proTislons 
of  said  section  12506,  anong  the  sereral 
objects  and  subjects  in  said  section 
12508  fflentioned,  and  to  offer  suitable 
premiums  in  each  class  thereof  to  the 
full  amount  arailable  from  said  lery. 

All  such  premiums  shall  be  offered  for 
exhibits  made  at  the  largest  and  oldest ' 
public  fair  held  in  such  county,  such 
exhibits  shall  be  in  place  at  such  fair 
at  least  twenty-four  hours  before  the 
opening  thereof  to  the  public,  and  remain 
in  place  until  midnight  of  the  last  day 
of  such  fair." 


if 

4. 


By  this  section,  one-half  of  the  levy  authorized  is 
to  be  used  to  pay  premiums  of  the  fair  and  the  other  one- 
half  for  pxirchaslng  grounds  and/or  erecting  suitable  build- 
ings. However,  If  the  county  owns,  leases  or  otherwise 
obtains  lands  suitable  for  fair  purposes,  then  It  may  use 
said  one-half  of  the  tax  for  the  erecting  of  buildings  for 
fair  purposes.  This  section  makes  It  discretionary  with 
• the  cotinty  court  whether  or  not  it  will  use  one-half  of 
the  levy  for  grounds  and/or  erecting  buildings  unless  the 
petition  for  the  submission  of  the  proposition  to  rote  the 
levy  provides  that  one-half  of  said  levy  be  used  for  lands 
and/or  the  erection  of  buildings.  In  whiuii  case  tha  county 
court  must  use  one— half  of  the  levy  for  lands  and/or 
erecting  buildings. 


j 
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Honorabl*  Idward  Y*  Lon^ 


Saptenber  X6, 
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C0NCLU3I0M 


Yrom  the  foregoing,  wa  aix^  of  tba  opinion  that  tha 
oountj  court  nay  appropriate  money  from  aral labia  funds  in 
tha  county  treasury  not  szcasding  three  h\uidrad  dollars 
in  any  one  year  for  tha  premiums  or  to  be  expanded  for 
premiums,  to  be  Icnotm  as  **  county  premiums."  Such 

appropriation  should  be  mads  to  the  board  of  directors  or 
other  proper  officials  of  the  fair  organization  named  in 
said  Section  12490,  supra. 

Ws  are  further  of  the  opinion  that  by  the  prorisions 
of  said  Sections  12508  and  12509,  Laws  of  Missouri,  1931, 
page  133,  the  county  court  may  use  one-half  of  the  lewy 
authorized  by  said  sections  to  buy  lands  and  to  erect  build- 
ings thereon  iuiless  the  petition  for  the  election  authoriz- 
ing such  lery  requires  that  one-half  of  same  be  used  for 
acquiring  fair  grounds  and/or  erecting  buildings,  in  which 
case  the  county  court  must  use  said  portion  of  the  lery 
for  lands  and/or  erecting  buildings.  Ye  are  ftirther  of 
the  opinion  that  one-half  of  the  IsTy  and  any  moneys  not 
used  for  said  lands  and/or  erecting  buildings  should  be  set 
aside  and  distributed  by  the  county  court  to  the  oldest 
exhibitors  of  the  county  or  district  fair  to  pay  the  ‘ 
premiums  designated  by  said  section.  Only  the  moneys  derired 
from  the  lery  authorized  by  said  Section  12508,  Lav/s  of 
ISissouri,  1931,  page  133,  may  be  used  for  the  purposes  set 
out  in  said  section,  and  no  part  of  the  leTy  authorized  for 
current  county  expenses  may  bs  expended  for  fair  grotinds 
and/or  buildings  for  a fair. 


Re spset fully  submitted 


TTRS  W.  BURTON 
Assistant  Attorney  General 


AFPROTSDt 


j.  a.  fAfm 

(Acting)  Attorney  General 
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County  oourte  may  leaB««,  rent,  or 
manage  lands  purchased  under  fore- 
closure of  school  fund  mortgages 
and  shall  sell  the  same  at  earliest 
date  practicable* 


COUNTT  COURTS; 

SCHOOL  FUNDS: 

managhjent  of  lands  HJR- 

CHASED  UNDER  FORECLOSURE 


October  10*  1938 


Hon.  iildward  V.  Long 
Prosecuting  Attorney 
PlEe  Covinty 

Bowling  Green*  Missouri 


This  is  in  reply  to  yours  of  recent  date  req.uest 
Ing  an  official  opinion  from  this  department  based  upon 
the  following  letter: 

"Will  you  please  give  me  an  opinion  as 
soon  as  oonTenient  on  this  proposition: 

"The  County  Court  owns  a piece  of  property 
which  they  were  compelled  to  purchase 
under  a School  Fund  mortgage  foreclosure. 

Does  the  Coxinty  Court  haye  the  authority 
to  permit  Fair  Building  to  be  erected  on 
this  ground?  There  would  be  no  additional 
expense  or  money  which  the  County  Court 
would  adyance.  The  land  would  be  improyed 
with  sewer  and  water  mains  and  the  property 
would  be  more  yaluable  to  the  County  Court 
after  such  improyements  than  it  would  be- 
fore* The  title  at  all  times  is  to  remain 
in  the  County  Court*  Should  the  County 
Court  be  compelled  to  dispose  of  this 
property  without  these  improyements  it 
would  be  compelled  to  do  so  at  a loss. 

"We  are  still  making  eyery  effort  to  put 
this  Fair  proposition  across  here  and  it 
seems  that  this  might  be  the  only  way  that 
we  can  do  so  without  inyolying  the  County 
Court.  1 will  appreciate  yo\ir  opinion  at 
your  earliest  eonyenience." 


Hon.  Edward  V.  Long 


2- 


Oot.  10,  1938 


From  your  ra^^uost.  It  appears  that  the  county 
court  has  become  possessed  of  certain  lands  under  fore> 
closure  of  school  fund  mortgages  by  Tirtue  of  the  prorisions 
of  Section  9253,  R.  S.  i'o.  1929,  which  is  as  follows: 


"WhensTor  any  property  heretofore  or 
hereafter  conTsyed  in  trust  or  mort- 
gaged to  secxire  the  payment  of  a loan 
of  school  funds  shall  be  ordered  to  be 
sold  under  the  prowisions  of  this 
chapter,  or  by  rirtue  of  any  power  in 
such  oonTsyanoe  in  trust  or  mortgage 
contained,  the  county  court  haring  the 
care  and  management  of  the  school  fund 
or  funds  out  of  vrhich  such  loan  was 
made  may,  in  its  discretion,  for  the 
protection  of  the  interest  of  the  schools, 
becMie,  through  its  agent  thereto  duly 
authorized,  a bidder,  on  behalf  of  its 
county,  at  the  sale  of  such  property  as 
aforesaid,  and  may  purchase,  take,  hold 
and  manage  for  said  coxinty,  to  the  use 
of  the  township  out  of  the  school  fund 
of  which  such  loan  was  made,  or  in  its 
own  name  vrhere  such  loan  has  been  made 
out  of  the  general  school  funds,  the 
property  it  may  acquire  at  such  sale 
aforesaid.  The  county  court  of  any 
county  holding  property  acquired  as  afore- 
said may  appoint  an  agent  to  take  charge 
of,  rent  out  or  lease  or  otherwise  manage 
the  same,  under  the  direction  of  said 
court}  but  as  soon  as  practicable,  and  in 
the  Judgment  of  said  court  adTsntageous  to 
the  school  or  schools  interested  therein, 
such  property  shall  be  resold  in  such 
manner  and  on  such  terms,  at  public  or 
priTate  sale,  as  .said  court  may  deem  best 
for  the  interest  of  suid  school  or  schools; 
and  the  money  realized  on  such  sale,  after 
the  payment  of  the  necessary  expense  thereof, 
shall  becixne  part  of  the  school  fund  out  of 
which  th^  original  loan  was  made." 


Hon«  ^ward  T,  Long 


-3 


Oot.  10,  1938 


In  discussing  the  relation  of  the  oountj  court  to 
the  school  funds  and  its  powers  and  duties  in  relation 
thereto,  the  court  in  the  case  of  Ray  County,  to  the  use 
of  the  C(»unon  School  i’und  t,  Bentley  et  al.,  49  Mo.  1.  c. 
242,  said! 


«♦  ♦ ♦ The  county  is  not  the  owner  of 
the  fund;  the  title  is  simply  Tested  in 
it  as  trustee,  for  conrenience,  to  carry 
out  the  policy  derlsed  by  the  lawnnakiug 
power  for  the  appropriation  and  distribu- 
tion of  the  fund.  In  the  care,  management 
and  control  of  the  fund,  the  County  Court 
acts  purely  in  an  administratlre  capacity, 
not  as  the  agent  of  the  county,  but  in  the 
performance  of  a duty  specifically  de- 
volTed  upon  it  by  the  laws  of  the  State. 

There  is  nothing  judicial  in  the  exercise 
of  its  functions  in  this  respect.  The 
County  Court  does  not  derive  its  powers 
from  the  county,  and  it  can  exercise  only 
such  powers  as  the  Legislature  may  choose 
to  invest  it  with.  Whatever  jurisdiction 
is  conferred  upon  it  is  wholly  statutory. 

It  acts  directly  in  obedience  to  State 
laws.  Independently  of  the  county.  Vlftiore 
it  acts  for  and  binds  the  county,  it 
exercises  its  authority  by  virtue  of  power 
derived  from  the  State  government,  and  it 
obtains  authority  from  no  other  source. 

m * * n 

And  in  the  case  of  Morrow  v.  Pike  Co.,  189  Ko.  610, 
1.  c.  622,  Judge  Lamm  in  his  opinion  on  this  question,  said 

" ♦ ♦ * the  public  school  fund  does  not 
belong  to  the  county  in  a technical  sense. 

It  is  a trust  fund,  and  the  county  court 
is  merely  a trustee  to  carry  out  the  policy 
defined  by  the  lawmaking  power  in  relation 
to  the  fund 

When  the  Hay  County  case,  supra,  was  in  court  the 
county  court  was  not  authorized  to  purchase  lands  at  fore- 
closure sales  of  school  fund  mortgages,  but  Section  9256, 
supra,  authorizes  such  purchase  for  the  protection 


Hon.  Sdimrd  V.  Long 
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of  the  school  fund.  However,  this  section  provides  that 
when  the  county  court  r.Edces  such  a purchase,  it  any  appoint 
an  agent  to  rent  out,  lease  or  otherwise  manage  such  land, 
in  the  discretion  of  the  court.  This  section  rocLuires  the 
court  to  sell  the  land  as  soon  as  practicable  when  in  the 
Judgment  of  the  court  it  would  be  advantageous  to  the  school 
districts  interested  in  the  fund  which  has  been  invested 
in  the  land.  By  this  provision  the  lawmakers  have  not  in-  |/ 
tended  that  the  county  court  hold  the  land  any  longer  than  ^ 
it  can  sell  it  at  a price  which  would  be  advantageous  to  the 
districts. 


Tour  letter  indicates  that  it  is  the  intention  of 
the  county  court,  if  permissible,  to  authorize  the  fair 
Association  to  erect  buildings  on  the  school  lands  purchased 
by  the  county  court  under  foreclosure  of  school  fund  mort- 
gages. This  seems  to  be  an  arrangement  which  is  core  or 
less  permanent  in  nature,  and  imless  such  a plan  is  only 
temporary,  the  court  would  not  be  authorized  to  rent  or  lease 
the  lands  for  that  purpose  because  it  would  interfere  vrith 
the  court  in  its  duties  of  selling  this  land  as  soon  as 
practicable  when  in  the  Jud^ent  of  the  court  it  would  be 
advantageous  to  the  school  districts  to  which  the  land  be- 
longs. 


COi^CLUblON 


Since  the  buildings  which  the  Fair  Association  de- 
sires to  erect  on  the  school  lands  are  not  temporary  structures, 
wo  are  of  the  opinion  that  the  county  court  would  not  have 
authority  to  lease  or  rent  such  lands  to  the  Fair  Association 
for  that  purpose.  By  Section  9256,  supra,  it  is  the  duty 
of  the  court  to  dispose  of  this  land  at  the  earliest  date 
practicable  and  advantageous  to  the  school  districts  owning 
the  land.  Such  a contract  with  the  Fair  Association  would 
interfere  with  the  early  disposition  of  the  land  and  would 
be  Illegal,  wa  think, 

KespeotfuUy  submitted 


APPROVED: 


TIRE  W,  BURTCai 

Assistant  Attorney  General, 


J.  B.  TAiLOH 

(Acting)  Attorney  General 
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INFORMATION  — Form  of  for  lottery* 


October  26,  1938 


Honorable  Edward  V*  long 
x'rosecutlng  Attorney 
rike  County 

Bowling  Green,  Mleaourl 


Deer  Slrt 


Vie  have  your  request  for  an  approved  form  of 
Indictment  for  operating  a suit  club* 

I am  enclosing  copy  of  an  opinion  written  by 
this  office  on  March  19,  1936  to  the  Honorable  Barker  Davis* 
i:'rosecutlng  Attorney  of  iiewls  County,  Canton,  Missouri.  In 
the  Lonerson  ease  cited  therein,  you  will  find  that  the  court 
approved  the  Infox*:  atlon*  Fr<nzi  the  original  files  we  have 
copied  that  Information,  caption  omitted,  and  attached  It 
hereto,  and  In  our  opinion  It  will  meet  all  the  requirements 
for  an  Indictment  for  operating  a suit  club,  which  la  a lot- 
tery. 


Respectfully  submitted 


niAMKLZN  E.  REAGAH 
Assistant  Attorney  General 


APPROVED* 


J.  L.  TAYLOR 

(Acting)  Attorney  Genez^l 


PER :FE 
Enc. 


TAXATION I When  oimer  must  reimburse  purchaser 
TAAAiiujMx  for  delinquent  taxes,  for 

Improvement  b • 


October  28 

»• 

/ 


Honorable  inward  V.  Long 
Prosecuting  Attorney 
Pike  County 
Bowling  Green,  Ho* 


1958 


Dear  Mr.  Long: 


This  department  wishes  to  acknowledge  yotir 
request  for  an  opinion  dated  October  25,  1958,  which  z^ada 
as  follows: 


"Please  give  me  an  opinion  on  Section 
9956c,  Laws  of  1955,  page  425^  relative 
to  the  situation  where  a piece  of 
property  is  sold  for  taxes  by  the  Col- 
lector in  due  form.  You  will  note  the 
last  line  of  this  section  z*eads  as 
follows: 

*No  compensation  shall  be  al- 
lowed for  improvements  made 
before  the  expiration  of  two 
years  from  the  date  of  sale 
for  taxes.' 

"As  1 understand  this,  the  purchaser  of 
a tax  certificate  is  entitled  to  possession 
of  the  property  after  one  year  and  if 
Improvements  are  made  during  the  second 
year  and  before  he  gets  his  deed  he  is 
entitled  to  compensation  for  the  reason- 
able value  of  such  improvements  if  the 
property  is  redeemed.  In  view  of  this 
last  sentence  to  this  paragraph  as  set 
out  aoove  it  is  rather  confusing  so 
please  give  me  your  Interpretation  of 
this  section." 


Section  9964a,  Lews  Mo.  1955,  page  454,  provides 

when  the  purchaser  of  a tract  of  land  at  a sale  for  delinquent 
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October  28,  1956 


taxes  shall  get  possession, In  part  as  follows: 

"The  prirchaser  of  any  tract  or  lot  of 
land  at  sale  for  delinquent  taxes, 
homesteads  excepted,  shall  at  any  tline 
after  one  year  from  .the  date  of  sale 
be  entitled  to  the  lijrredlate  possession 
of  the  premises  so  p\u*chased  during  the 
redemption  period  provided  for  In  this 
act,  imless  sooner  redeemed; 


Section  9956a,  Laws  lilsaourl,  1935,  page  457,  pro«> 
vldes  when  the  owner  or  occupant  of  any  land  sold  for  taxes  aiust 
redeem.  In  part  as  follows: 

"The  owner  or  occupant  of  any  land  or 
lot  sold  for  taxes,  or  any  other  persons 
having  an  Interest  therein,  may  redeem 
the  same  at  any  tine  during  the  two  years 
next  ensuing,  ***  " 


Section  9956c,  Laws  Missouri,  1955,  peg*  457-458 
provides  that  premises  shall  not  be  restored  to  persona  re- 
deeming until  Improvements  made  by  the  pvu*chaser  are  paid  for, 
as  follows: 


"In  case  any  lasting  and  valuable  Improve- 
ments shall  have  been  made  by  the  puir- 
chaser  at  a sale  for  taxes,  or  by  axiy 
person  clalclng  under  him,  and  the  land 
on  which  the  same  shall  have  been  made 
shall  be  redeemed  as  aforesaid,  the 
premises  shall  not  be  restored  to  the 
person  redeeming,  until  he  shall  have 
paid  or  tendered  to  the  adverse  party 
the  value  of  such  imir  ovements;  and. 

If  the  parties  cannot  agree  on  the  value 
thereof  the  same  proceedings  shall  be 
had  In  relation  thereto  as  shall  be  pre- 
scribed In  the  law  existing  at  the  tlise 
of  such  proceedings  for  the  relief  of  oc- 
cupying claimants  of  lands  in  actions  of 
ejectisent.  Ho  comimnsatlon  shall  be  al- 
lowed for  Improvements  made  before  the 
expiration  of  two  years  from  the  date  of 
sale  for  taxes*f 


Under  the  above  first  two  sections,  the  owner, 
occupant  or  persons  having  an  Interest  must  redeem  the 
property  within  two  years  after  the  sale  for  delinquent 
taxes,  but  the  purchaser  may  take  possession  of  the 
premises  at  any  time  after  one  year  from  the  date  of  the  sale* 

Assuming  the  purchaser  takes  possession  after 
one  year  and  makes  Improvements  \ander  the  latter  section, 
the  premises  are  not  to  be  restored  to  the  owner  until  he 
has  paid  or  tendered  to  the  p\urchaser  the  value  of  such  Im* 
provementsa  However,  If  such  Improvements  are  made  before 
the  expiration  of  two  years  from  the  date  of  the  sale  for 
taxes,  the  owner  receives  no  compensation* 

>, 

At  first  glance,  the  two  sentences  In  the  latter 
section  seem  to  be  In  conflict*  However,  same  must  be  coxi- 
sldered  In  light  of  Section  9956b,  Laws  Missouri,  1953,  page 
437,  which  ir  ovldes  who  may  redeem  lands: 

"infanta.  Idiots,  Insane  persons  and 
persons  In  confinement  may  redeem  any 
lands  belonging  to  them  sold  for  taxes, 
within  two  years  after  the  expiration 
of  such  disability.  In  the  same  manner 
as  provided  In  the  preceding  section  for 
redemption  by  other  persons*" 


Prom  the  foret^olng,  we  are  of  the  opinion  that 
If  a pxirchaser  who  takes  possession  of  property  after  one 
year  from  the  date  of  sale  makes  Improvements,  end  the  owner 
comes  In  and  redeems  within  two  years  under  Section  9956c, 
supra,  the  purchaser  Is  not  entitled  to  be  reimbursed  for 
Improvements*  However,  If,  after  two  years  from  the  date  of 
the  sale.  Improvements  are  made,  and  Infants,  Idiots  end  per- 
sons In  confinement  come  In  wltMn  two  years  after  the  evira- 
tion of  their  disability  and  redeem  the  property,  then  the 
value  of  the  Improvements  made  by  the  purchaser  must  be  re- 
imbursed him. 


I 


•A 

'-1 


'.■a 


: "s. 


APrROVLD: 


Rir- 


Respectfully  submitted 

, * 

■ 

MAX  WASSERMAM 

Assistant  Attorney  General 

• 
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HI(ar.VAY  - .rROL; 
PARKING  CARS  ON 
SHOULDERS  OF  THE 
HIGHWAY: 


Highway  patrolmen  in  performing  their 
duties  in  regulating  movement  of  traffic 
may  prohibit  parking  on  shoulders  of  high- 
ways, and  persons  so  parking  may  be  prose- 
cuted for  obstructing  the  highway,  under 
Sec.  7932,  R.  S.  Ko.  1929. 


Movember  2,  1938 


Honorable  i^^dward  Y.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  liiissouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  the  25th  wherein  you 
request  an  opinion  from  this  department  based  upon  the  fol- 
lowing statement  of  facts: 

"Please  give  me  an  opinion  as  to  whether 
or  not  a member  of  the  State  Highway  Patrol 
has  the  authority  under  section  6203-0,  Laws 
of  1931,  page  230,  to  forbid  the  parking  on 
the  shoulder  and  bank  of  a State  Highway 
when  in  their  opinion  the  parking  of  such 
a nuiTiber  of  automobiles  creates  a traffic 
hazzard.  Would  the  placing  of  sign  by  them 
on  the  shoulder  of  said  Highway  saying,  'No 
Parking* , be  construed  as  a reasonable  direc- 
tion of  the  Patrol  in  regulating  the  moTement 
of  traffic,  roid  if  a person  has  parked  on 
such  shoulder  in  violation  of  this  sign  or 
instruction  of  the  Patrol  would  he  be  guilty 
of  a misdemeanor  as  provided  in  said  section." 

The  State  Highway  Patrol  ACt,  which  is  foiuad  in  Laws 
of  Missouri,  1931,  page  230,  in  Section  12  thereof,  sets  out 
the  duties  of  patrolmen,  which  are  as  follows: 

"It  shall  be  the  duty  of  the  patrol  to  police 
the  highways  constructed  and  mainteined  by 
the  commission;  to  regulate  the  movement  of 
traffic  thereon;  to  enforce  thereon  the  laws 
of  this  state  relating  to  the  operation  and 
use  of  vehicles  on  the  highways;  to  enforce 
and  prevent  thereon  the  violation  of  the  laws 
relating  to  the  size,  weight,  and  speed  of 
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coBuneroial  inotor  vehicles  and  all  laws 
designed  to  protect  and  safeguard  the  high- 
ways constructed  and  maintained  by  the  com- 
mission. It  shall  be  the  duty  of  the  patrol 
whenever  possible  to  determine  persons  caus- 
ing or  responsible  for  the  breaking,  damaging 
or  destruction  of  any  improved  hard  surfaced 
roadway,  structure,  sign  markers,  guard  rail 
or  any  other  appurtenance  constructed  or 
maintained  by  the  commission  and  to  arrest 
persons  criminally  responsible  therefor  and 
to  bring  them  before  the  proper  officials  for 
prosecution.  It  shall  be  the  duty  of  the 
patrol  to  cooperate  with  the  secretary  of 
state  and  the  motor  vehicle  commissioner  in 
the  collection  of  motor  vehicle  registration 
fees  and  operators  and  chauffeurs  licenses 
and  to  cooperate  with  the  state  inspector  of 
oils  in  the  collection  of  motor  vehicle  fuel 
taxes." 

This  section  requires  the  patrolmen  to  regulate  the 
movement  of  traffic  on  the  highways  and  to  enforce  thereon 
the  laws  of  the  state  relating  to  the  operation  and  use  of 
vehicles  on  the  highways. 

Tour  request  is  directed  at  those  who  park  cars  on 
the  shoulders  of  the  highways.  The  patrolmen  desire  to 
prohibit  this  parking  and  claim  they  have  authority  to  do 
so  by  virtue  of  the  provisions  of  the  foregoing  statute 
which  authorizes  them  to  regulate  the  movement  of  traffic 
and  to  enforce  the  laws  of  the  state  relating  to  the  use 
and  operation  of  vehicles  on  the  highways. 

We  do  not  think  that  the  State  Highway  Patrol  Depart 
ment  would  be  authorized  to  make  a rule  prohibiting  parking 
on  the  shoulders  of  the  highways  and  file  charges  against 
a person  who  violates  such  rule,  unless  we  have  some  penal 
statute  which  authorizes  the  punishment  for  the  violation 
of  a rule  of  the  State  Highway  Patrol.  In  other  words,  the 
State  Highway  Patrol  is  only  a ministerial  body  and  it  must 
look  to  the  statute  for  its  powers  and  duties.  It  is  not  a 
lawnaking  body  and  therefore  can  not  make  rules  or  laws 
pertaining  to  the  highways  or  the  motor  traffic  of  this 
stats  and  presoribe  a punishment  for  the  violation  of  such 
rule  or  law. 
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In  our  research  on  yoiir  question  vm  find  a statute 
which  we  belieTe  would  be  applicable  to  a case  where  cars 
were  so  panned  on  the  shoiilders  of  a highway  that  they 
obstructed  and  endangered  the  free  passage  of  traffic 
thereon.  We  refer  to  Lection  7932,  k.  S.  i£o.  1929,  which 
is  in  part  as  follows: 

Any  person  or  persons  who  shall 
willfully  or  ^owingly  obstruct  or  damage 
any  public  road  by  obstructing  the  side  or 
cross  drainage  or  ditches  thereof,  or  by 
turning  water  upon  such  road  or  right  of 
way,  or  by  throwing  or  depositing  brush, 
trees,  stumps,  logs,  or  any  refuse  or  debris 
whatsoever,  in  said  road,  or  on  the  sides  or 
in  the  ditches  thereof,  or  by  fencing  across 
or  upon  the  right  of  way  of  the  same,  or  by 
planting  any  hedge  or  erecting  any  advertising 
sign  within  the  lines  established  for  such 
road,  or  by  changing  the  location  thereof, 
or  shall  obstruct  said  road,  highway  or  drains 
in  any  other  manner  whatsoever,  shall  be  deemed 
guilty  of  a misdemeanor , and,  upon  conviction, 
shall  be  fined  not  lees  than  five  dollars 
nor  more  than  two  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  for  not  ex«* 
ceeding  six  months,  or  by  both  such  fine  and 
imprisonment.  ♦ * 

In  the  case  of  State  v.  Campbell,  80  tlo.  App.  110, 
113,  the  court  in  speaking  of  unauthorized  obstructions  to 
the  highway,  said: 

'^But  any  unauthorized  or  unreasonable  obstruo- 
tion  of  a highway  which  necessarily  Impedes  or 
Incommodes  the  use  thereof,  is  a public  nuisance 
at  common  law.  Llliott  on  Roads  and  Streets, 

47S  and  cases  there  cited.  Bishop  *s  Crim. 

Law,  sec.  531;  Wharton’s  Grim.  Law,  sec.  1274. 
-'.ny  encroachment  upon  any  part  of  the  highway, 
whether  upon  the  traveled  part  thereof  or  on 
the  sides  comes  clearly  '.vithln  the  idea  of 
nuisance.  Lvery  person  has  a right  to  go  over 
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or  upon  any  part  of  the  highway,  and  the 
fact  that  from  notions  of  economy,  or  other- 
wise, the  public  authorities  haring  the  same 
in  charge  hare  not  seen  fit  to  work  tie  whole 
of  it,  does  not  alter  or  change  the  right. 

A trareler  has  the  right  to  go  anywhere  on 
the  right  of  way  outside  of  the  beaten  track 
of  the  highway  if  he  so  chooses,  and  any 
obstacle  placed  in  the  way  of  his  doing  so 
is  an  infringement  and  obstruction  of  a public 
right,  and  an  annoyance  and  therefore  a public 
nuisance. 

'^The  obstacle  must  howerer,  be  of  such  a 
character  and  kind  as  to  operate  as  an  obstruc- 
tion to  public  trarel,  or  to  public  rights,  or 
to  endanger  the  safety  of  persons  trareling 
there,  or  as  to  offend  and  annoy  those  who 
oovr.e  in  contact  with  it.  V/ood's  Law  Nuis. , 
sec.  248;  Wharton’s  Grim.  Law,  sec.  1473." 

>ind  in  the  case  of  State  v.  Turner,  21  Ko.  App.  324, 
an  indictment  was  founa  cgalnst  a person  based  on  the  follow- 
ing clause,  which  is  now  in  oection  7932,  supra:  "or  shall 
obstruct  said  road  or  highway  in  any  other  manner  whatsoeTor." 
AS  to  an  offense  based  on  this  clause,  the  court  said,  1.  c. 
326: 

"Here,  howeTer,  the  statute  creates  no  new 
offence,  but  merely  enlarges  an  offence 
indictable  at  common  law.  2 Bishop  on  Grim. 

Law,  sect.  1273,  note  6,  and  sect.  1264. 

"If  there  was  no  statute  on  the  subject, 
the  indictment  would  have  been  good  at  com- 
mon law.  The  State  v.  Appling,  25  ko.  315; 

The  State  v.  Aose,  32  Lo.  560. 

"In  view  of  the  general  rule  that  statutes 
should  be  construed  vdth  reference  to  the 
subject  matter,  the  objects  which  prompted 
their  enactment,  and  the  mischief  they  were 
intended  to  remedy,  the  general  clause  in  this 
statute  should  be  construed  as  referring  to 
any  other  obstructions  of  a highway  indictable 
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at  common  law.  It  would  be  a forced  and 
irrational  construction  to  hold  that  the 
statute  proTided  for  the  punishment  of  one, 
who,  by  throwint^  brush  into  the  highway, 
partly  obstructed  the  unlimited  use  thereof, 
and  yet  permitted  one  to  go  scathless  who, 
by  digging  a pit  therein,  endangered  the 
safety  of  the  trareling  public." 

From  the  reasoning  applied  by  the  courts  in  the  two 
foregoing  cases,  if  a person  parks  his  oar  on  any  part  of 
the  highway  in  such  a manner  that  he  partly  obstructs  the 
unlimited  use  of  such  highway  to  the  traweling  public,  and 
as  a result  thereof  endangers  the  liwes  and  property  of 
such  trarelers,  then  he  has  riolated  the  proTisions  of 
said  Section  7932,  supra,  which  prohibits  "obstruction  of 
the  highway  in  any  other  manner,"  and  may  be  arrested  and 
charged  with  the  commission  of  such  offense,  and,  if  foiud 
guilty,  punished  as  prorided  by  said  Section  7932,  supra. 

The  State  Highway  Patrol  Department,  in  the  performance 
of  its  duties,  may  place  "Ho  Parking"  signs  on  the  highway, 
but  the  person  violating  such  "Ho  Parking"  rule  could  not  be 
prosecuted  for  such  act  because  there  is  no  statute  provid- 
ing for  tho  patrolmen  to  make  such  a regulation,  and  there 
is  no  statute  providing  a penalty  for  the  violation  of  such  a 
rule  even  if  the  patrolmen  would  make  the  rule.  However,  if 
the  facts  Justify  it,  that  is,  if  such  parking  is  such  an 
obstruction  that  is  prohibited  by  said  Section  7932,  supra, 
then  the  patrolmen  may  obtain  the  same  results  by  proceed- 
ing under  said  Section  7932. 


CONCLUSIOM 


From  the  foregoing,  it  is  the  opinion  of  this  office 
that  the  State  Highway  Patrol  may  not  establish  "Ho  Parking" 
xones  on  the  shoulders  of  the  state  highways  and  prosecute 
a person  for  the  violation  of  such  regulation.  As  there  is 
no  law  that  prohibits  a person  from  traveling  on  the  shoulders 
of  the  improved  highways,  an  obstruction  to  such  highway  could 
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be  created  not  alone  by  stopping  on  the  elab  or  inproTed 
part  of  the  highway,  but  under  some  clrcumetanoes  an 
obstruction  to  the  free  passage  of  the  trareling  public 
on  the  highway  could  be  created  by  parking  on  the  shoulders 
of  such  highway,  especially  on  a ourre  or  where  there  is  a 
probability  of  the  tiarelers  haring  to  travel  on  the 
shoulders  of  the  highavay  under  extraordinary  oircumstances. 
Therefore,  if  the  parking  of  a motor  vehicle  on  the  shoulders 
of  an  improved  highway  would,  under  the  foregoing  circum- 
stances, obstruct  the  traffic  and  endanger  the  free  passage 
of  the  traveling  public,  then  such  person  could  be  informed 
against  by  the  patrolman  or  any  other  person  having  knowledge 
of  such  offense,  charging  then  with  the  obstruction  of  the 
public  highways  as  is  provided  by  said  Section  793S,  supra, 
which  is  a misdemeanor  and  punishable  by  fine  and/or  imprison- 
ment in  the  county  Jail. 


Respectfully  submitted 


TTH2  W.  BURTON 
.assistant  Attorney  General 


APPROVED: 


j.  'r^mmssi 

(Acting)  Attorney  General 


TAXATION; 


Damages  on  dog  tax  must  be  paid  as  proved 
from  Maroh  first  until  March  first,.  . . — 


November  18 » 1938 


kr.  £dTvard  V.  Long 

Pr'tsecutlng  Attorney  of  Pike  County 

Bowling  (J>reen.  Missouri 


Dear  Sir: 


This  will  aeknowledge  receipt  of  your  opinion 
request  of  iNlovember  9,  1938,  whi^  reads  as  follows: 


"In  the  election  yesterday  the 
voters  of  this  County  passed  the 
Dog  Tax  Proposition.  Please  ad- 
vise me  whether  or  not  that  when 
the  County  Court  meets  between 
the  1st  and  16th  of  March,  1939, 
as  designated  in  Section  i2874-b. 
Laws  of  1937,  page  224,  are  they 
to  consider  the  claims  for  stock 
damage  for  one  year  prior  to  that 
date  or  from  the  date  of  the  pas- 
sage of  this  law* 

Please  give  me  the  fora  for  the 
passage  notice  that  the  County 
Court  is  required  to  give  upon 
the  passage  of  this  law,  as  set 
forth  in  Laws  of  1921,  page  679.* 


Article  12,  Chapter  88  of  the  Revised  Statutes 
of  Missouri  1929,  applies  to  the  assessment  of  a tax  up* 
on  doge  being  subject  to  the  local  option  proviso  as  set 
out  in  section  12881  in  said  Chapter.  The  proviso  in  Sec 
tion  12881  reads  as  follows! 


Mr,  £dward  V,  Long 
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"Provided  that  upon  the  filing  of 
petition  signed  by  one  hundred  or 
more  houeeholdere  of  any  ooisity 
and  presented  to  the  oounty  court 
at  any  regular  or  epecla.!  session 
thereof  more  than  thirty  days  be- 
fore any  gener<»l  election  to  be  had 
and  held  in  said  county,  it  shall  be 
the  duty  of  the  county  court  to 
order  the  question,  as  to  whether 
or  not  there  should  be  ador^ted  the 
law,  creating  a license  ta^  on 
dogs,  submitted  to  the  qxaalified 
voter,  to  be  voted  upon  at  the 
next  election*  Upon  the  receiving 
of  such  petition  it  shall  be  the 
duty  of  the  county  court  to  nake 
an  order  as  herein  recited,  and  the 
county  olerk  shalL  see  that  there 
Is  printed  upon  all  ballots  to  be 
voted  at  the  next  election  the 
following: 

For  creating  a license  tax 

on  dogs—  . 

Yes.  No* 

( Krase  the  word  you  do  not 
wish  to  vote.) 

The  returns  of  said  election  upon 
said  subject  shall  be  opened,  can- 
vassed and  certified,  as  the  returns 
for  general  elections*  If  the  maj- 
ority of  the  votes  oast  upon  the  sub- 
ject be  in  favor  of  license  tax  on 
dogs,  the  county  court  shall  spread 
the  result  of  such  election  upon  Its 
records  and  give  notice  thereof  by 
publication  in  some  newspaper  print- 
ed and  published  in  such  covtnty  and 
such  law  shall  become  operative  tram 
the  time  such  publication  is  made* 
(La-vs  1921,  p.  679,  beotion  10*) 


Sections  12872,  12873,  and  12374  of  Article  12, 
Chapter  88  R.  8.  Mo.  1929  was  amflndedtby  the  Session  Laws  of 
1937  page  224  by  enacting  new  sections  kno'm  as  i^872, 

12873,  12874,  1287 4A,  1237 4B,  and  128740,  The  original 
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oiiapter  88  of  the  Revised  Statutes  of  Mo,  • 1929  did  not 
contain  the  provisions  for  the  payment  of  lose  of  live  stock 
or  poultry  caused  by  dogs.  The  1937  Session  Laws  provided 
for  the  payment  of  the  actual  value  of  the  live  stook  or 
poultry  killed  by  dogs  out  of  the  fund  collected  by  a tax 
upon  do^B,  The  amendment  of  the  Seision  Laws  of  1937  did 
not  amend  the  local  option  proviso  as  set  out  in  Section 
12881  R,  a.  Mo.  1929,  Under  Section  12881.  the  lav  did  not 
become  effective  until  the  local  option  vote  was  taken  and 
the  tax  created  by  an  election  held  at  any  general  elect iom. 

Section  1287 4A  Session  Lavs  of  1937,  page  226  reads 
as  follovst 


"No  owner  or  custodian  of  live 
stook  or  poultry  which  has  been 
injured  or  killed  by  dogs  shall 
be  entitled  to  receive  any  por- 
tion of  the  eounty  dog  lioense 
fund  unlaaa  within  ten  days  al'ter 

■MlfTiag  ^uch  loss  fir  dABAgt.  ilk* 
with  two  other  credible  freeholders 
of  the  county,  not  kin  to  him  by 
blood  or  marriage  or  not  in  his  employ, 
make  written  application  supported 
by  affidavit  to  the  eounty  olez^ 
on  blanks  furnished  by  the  ooxmty 
clerk,  stating:  (1),  that  he  is  a 
resident  of  the  Stete  of  Missoisfi, 
and  that  he  has  re<^ided  in  said 
eounty  for  more  than  thirty  days  . 
next  preceding  the  date  of  the  in- 
jury or  killing  of  his  live  stook 
or  poultry;  (2),  that  he  was  the 
owner  or  custodian  on  said  date  of 
said  live  stook  or  poultry;  (3),  the 
legal  description  of  the  premises 
on  which  said  live  stock  or  poultry 
was  injured  or  killed;  (4).  a com- 
plete description  as  to  the  number, 
wei^t  and  color  of  said  live  stook 
or  poultry;  <6).  the  suurket  valiae 
thereof  on  the  date  of  such  injury 
or  killiiig.  The  eovunty  clerk  shall 
file  all  such  applications  and.  affidavits 
so  received  by  him  to  be  examined  and 
passed  upon  by  the  county  court. 
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Provided,  that  no  claim  shall  ba 
ooneidersd  or  paid  for  the  destruc- 
tion of  lire  stock  or  poultrj  by  a 
dog  or  dogs  belonging  to  the  o^er 
of  said  lire  stock  or  poultry.* 


Section  1287 48  Session  Laws  of  Mo*  1937.  page  226 
reads  as  follows! 


*The  County  court  shall  between  the 
XBt  and  15th  days  of  Maren  of  eadti 
year  hereafter  meet  in  session  to 
oonslder  and  examine  said  appli- 
cations and  affidavits  covering 
losses  over  a period  of  one  year. 

which  yaay  ahRlI  be  from 

1 et  e%t  aXL  Xilh  XMAC  UlA. 

imeet  1 ny  eourt  the  laat 

aI  FshraAr>^-Al.  Hla  aaba  x&iu:  aa 

wniA  meete^  The  oourt  shall  ex- 
amine cairefxilly  each  application 
and  affidavit  which  has  been  filed 
befor-  the  first  day  of  Mar<Mi,  and 
after  hearing  all  evidence  in  the 
matter  shalj.  pass  such  Jud^^ent  as 
the  Court  may  deem  equitable*  'Vhen- 
ever  the  county  oourt  meets  pxirsuant 
to  the  provisions  of  this  article  each 
member  shall  receive  his  mileage  and 
per  dlen  out  Of  the  county  dog  li- 
cense fund** 


In  your  request  you  ask  iriiether  or  not  the  year  re- 
ferred to  and  designated  in  Section  12874B  should  be  consider- 
ed the  year  prior  to  the  let  day  of  Naroh  when  the  County  Court 
meets  In  accordance  with  this  section  or  whether  it  means  one 
year  prior  to  the  date  of  the  passage  of  this  law.  Section 
12874b  la  not  runblnuous  and  the  statute  plainly  reads: 


M * # ♦ said  year  shall  be 

from  the  let  of  March  * * 


Ur 
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Sections  of  a chapter  of  the  statutes  shoviLd  be 
read  together  and  It  will  be  noticed  that  Seotioa  12874A 
Supra,  provides  that  the  loss  or  damage  caused  by  dOoS  should 
be  applied  for.  within  ten  days  after  suffering  such  loss 
or  damage.  It  Is  obvious  hat  no  cl.  Im  could  be  made  on 
account  of  Injury  or  damage  sustained  for  a whole  year  pre- 
vious to  the  first  of  March  of  1939.  at  which  time  the 
county  court  shall  meet  for  the  examination. of  applications 
for  damages  under  this  chapter. 

The  law  will  not  be  In  effect  until  the  proper 
publication  has  bean  made  by  the  county  court  as  to  the  re- 
sults ol  the  election  In  accordance  with  section  12881  R. 

S.  Mo.  1929*  Section  1267 4B  Supra  is  very  plain  and  not 
ambiguous.  According  to  69  C.  J.  page  962  It  is  saldt 


"The  Intention  of  the  Legislature 
Is  to  be  obtained  primarily  from 
the  language  used  in  the  statute. 

The  court  muRt  imnRT*1:\»ny  Rnd  with- 
out bias  review  the  written  woMs  of 
the  act.  being  aided  In  their  Interpre- 
tation by  the  canons  of  construction. 
iVhere  the  Ian  ;aage  of  a statute  Is 
plain  and  unambiguous,  there  Is  no 
oeoaslcn  for  oonetz*uotlon,  even  though 
other  meanings  could  be  found;  and  the 
oourt  oannot  Indulge  In  speculation  as 
to  the  probable  or  poesible  qualifica- 
tions idxloh  night  have  been  in  the  mind 
of  the  legislature,  out  the  statute 
must  be  given  effect  according  to  its 
plain  and  obvious  meaning.*  oiting 
uendron  v.  Dwight  Chapin  d^Co. . (App. ) 
37  3.  7.  Ud)  486;  Betz  v.  Kansas  City 
So.  R.  Co. . 284  S.  W.  456.  314  Mo. 

390;  Crier  v.  Kansas  City,  C.  C.  d St. 
J.  Ry.  Co..  226  S.  W.  454.  286  Mo.  623. 


In  view  of  the  above  authorities,  it  is  the  opin- 
ion of  this  department  that  the  applications  for  damages 
caused  by  dogs  by  tho  injury  or  killing  of  live  stock  or 
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ooultry,  must  be  heard  during  the  period  beginning  the  first 
of  March  and  ending  the  fifteenth  day  of  March  eaoh  year  and 
that  the  only  applications  to  be  examined  would  be  applica- 
tions for  damages  accrued  from  the  first  of  Mart^  of  the  pre- 
▼lous  year  to  the  last  day  of  February  of  the  year  at  which 
time  the  meeting  of  the  County  Court  Is  held  for  the  purpose 
of  such  examination.  It  was  not  the  Intention  of  the  legis- 
lature th^:t  the  period  of  one  year  should  be  a period  of  a 
year  prior  to  the  time  of  the  passage  of  the  law.  The  pas- 
sage of  the  law  and  the  time  that  it  should  take  effect  would 
be  the  date  of  the  publication  of  the  results  of  the  election 
by  the  County  Court. 

In  view  of  the  fact  that  the  law  was  not  effective 
for  one  whole  year  previous  to  the  first  of  Marcn,  1939,  and 
In  view  of  the  further  fact  that  the  claim  must  be  filed 
within  10  days  from  the  time  of  the  loss  or  damage,  it  is  the 
opinion  of  this  department  th  t the  only  applications  that 
cam  be  made  for  the  first  meeting  of 'the  County  Court  would 
be  from  the  time  of  publication  of  the  results  of  the  elec- 
tion to  the  first  day  of  March,  1930. 

The  following  form  for  the  publication  of  the  re- 
sults of  the  election  would  notify  the  owners  of  all  dogs 
that  the  law  is  in  effect. 


NC1IC£ 


btate  of  Missouri) 

County  of  Pike  ) 

It  is  hereby  certified  that  at  the  general  elec- 
tion held  on  the  proposition  idle t her  or  not  a license  tax 
should  be  assessed  on  doge.  In  Pike  County,  which  election 
was  held  on  the  8th  day  of  November,  1936,  in  said  County 
of  Pike  by  the  qualified  voters  thereof,  the  px*oposltloa 
for  creating  a license  tax  on  dogs  was  carried  by  a major- 
ity of  the  votes  cast  upon  the  subject. 

Now,  therefore,  the  County  Court  of  said  County 
of  Pike,  pursuant  to  beotlon  12881  R.  8.  1929,  have  spread 
the  results  of  such  election  upon  its  records  and  hereby 
give  notice  thereof  and  proclaim  that  all  dogs  in  Pike  County 
are  now  subject  to  tax  as  set  out  in  Section  18878  of  the 


•rs*' 
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basslon  Laws  of  1937.  pat^s  226. 

In  witness  hereof,  the  court  has  caused  its  seal 
to  be  hez*eunto  affixed  at  the  clerks  office  In  said  County 
of  Pike  this  ^dey  of  Norember.  1938. 


(seal)  

Attest  Judge  of  County  Court 

County  Clerk  

Judge  of  County  Court 


Judge  of  County  Court 


Respectfully  sutmltted, 

W.  J.  BUKK£. 

Assistant  Attorney  Can* 


APPftOVfi^; 


J.  £.  TAILSR 

(Acting)  Attorney  General. 
WJb:WW 


c 


LOTTERY t "Jab  Day 


November  23,  1938 


Mr.  l&dward  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


!;ear  Mr.  Longx 

I have  yo\ir  request  of  November  21,  1938,  for 
an  opinion  as  to  xdiether  or  not  "Job  Day"  is  in 
violation  of  the  lottery  laws. 

An  exar.inatlon  of  this  plan  shows  that  it 
attempts,  in  a rather  crude  way,  to  employ  someone  to 
work  for  the  theater.  It  appears  that  the  application 
cards  are  filled  in  by  persons  desiring  to  participate 
in  the  content  and  are  then  placed  in  a container  and 
one  of  the  applications  selected  at  random,  and  the 
person  whose  application  is  selected  is  thereby  employed 
and  paid  Thirty  dollars.  This  game  has  all  the  elements 
of  "Bank  Night”,  which  was  recently  in  Scate  vs.  McEwan 
(not  yet  reported)  held  to  be  a lottery  by  the  unanir^ous 
opinion  of  the  Supreme  Court  £n  Banc.  In  the  recent 
case  of  State  vs.  Robb  & Rowley  United,  Inc.  118  S.W. 

(2d)  117,  a similar  plan  was  to  be  camouflage  in  Texas, 
and  the  ~exas  Court  of  Criminal  Appeals  neld  the  plan 
to  oe  a lottery  and  a nuisance. 

In  this  state  a lottery  is  any  scheme  or  device 
whereby  anything  of  value  la  for  a consideration  alloted 
by  chance.  State  vs.  lijasrson,  318  Mo.  633,  1 S.W.  (2cl) 
109;  State  ex  inf.  vs.  Globe  Democrat  Publishing  Company, 
110  S.W.  (2d)  706. 
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It  is  therefox*e  the  opinion  of  this  office  that 
the  scheme  of  "Job  Day"  Is  a lottery  In  violation  of 
section  4314  Missouri  1929. 


Respectfully  submitted. 


fra:iklin  k.  rlaoan 

Assistant  Attorney  (general 


APPROVED* 


■J;T7  TaTLV;!? 

(Acting)  Attorney  ('eneral 
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RBCORDERt  If  Instrument  1«  a recordable  one  under  Section 
11643  and  la  properly  acknowledged  recorder  muat 
record  same  regardless  of  other  defects* 


November  28,  1938 


Hon*  Edward  V*  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Ul.^sourl 


Dear  Mr*  Long! 

Tie  have  received  your  letter  of  October  14,  1938, 
idilch  reads  as  follows: 

"The  Recorder  of  this  Covmty  has 
asked  me  to  secxire  for  him  the 
followltig  ruling: 

Does  he  have  the  authority 
to  x^fuse  to  record  a refusal 
to  act  as  tznistee  In  a mortgage 
idien  such  refusal  has  not  been 
notarized  but  has  been  witnessed 
by  two  witnesses? 

Does  he  have  the  authority  to 
irefuse  to  record  any  deed  which 
is  In  his  opinion  Improperly 
drawn?" 

We  are  enclosing  a copy  of  an  opinion  written  by 
this  office  on  January  26,  1936  and  addressed  to  Lemuel 
R*  Head,  Reooz^ier  of  Deeds,  Marshall,  Missouri*  The  holding 
In  the  enclosed  opinion  Is  that  when  a deed  is  presented  for 
record  and  It  bears  no  acknowlede^nt , then  It  la  the  duty 
of  the  recorder  to  refuse  to  record  the  same;  that  no  In- 
strument, paper  or  writing  which  la  not  regularly  proved 
or  acknowledged  or  which  does- not  coqm  within  the  purview  of 
Geetlon  11543  R*::*  Missouri  1929,  should  not  be  recorded* 
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Section  11543  R*S*  Msso\iri  1929,  reads  as 

follows* 

"It  shall  be  the  duty  of  re-  . 
corders  to  record:  First,  all 
deeds,  mortoages,  conveyances, 
deeds  of  trust,  bonds,  covenants, 
defeasances,  or  other  instruments 
of  writing,  of  or  concerning  any 
lands  and  tenements,  or  goods  and 
chattels,  which  shall  be  proved  or 
acknowledged  according  to  law,  and 
authorized  to  be  recorded  in  their 
offices;  second,  all  papers  and 
documents  foimd  in  their  respective 
offices,  of  end  concerning  lands 
and  tenements,  or  goods  and  chattels, 
and  which  were  received  from  the 
Spanish  and  French  authorities  at 
the  change  of  government;  third,  all 
marriage  contracts  and  certificates 
of  marriage;  foxirth,  all  commissions 
and  official  bonds  required  by  law  to 
be  recorded  in  their  offices;  fifth, 
all  written  statements  furnished  to 
him  for  record,  showing  the  sex  and 
date  of  birth  of  any  child  or  children, 
the  name,  business  and  residence  of 
the  father,  and  maiden  name  of  the 
mother  of  such  child  or  children." 

It  will  be  noted  that  it  is  the  duty  of  the  recorder 
to  record  certain  izuitruments  which  ax^  "proved  or  acloiowledged 
according  to  law."  to  the  meaning  of  the  term  "proved  or 
acknowledged  according  to  law"  section  3021  R.^«  Missouri 
1929,  provides  as  follows: 

"The  px*oof  or  acknowledgment  of  every 
conveyance  or  Instrument  in  writing 
affecting  real  estate  in  law  or  equity, 
including  deeds  of  lurried  women,  shall 
be  taken  by  some  one"  of  the  following 
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courts  or  ofricerst  First,  if 
acknowledged  or  proved  within 
this  state,  by  some  court  having 
a seal,  or  some  Judge,  justice  or 
clerk  thereof,  notary  public,  or 
aome  justice  of  the  peace  of  the 
county  In  idilch  the  real  estate 
conveyed  or  affected  la  situated; 
second.  If  acknowledged  or  proved 
without  this  state,  and  within  the 
United  States,  by  any  notary  public 
or  by  any  court  of  the  United  States, 
or  of  any  state  or  territory,  having 
a seal,  or  the  clerk  of  any  such 
court,  or  any  oonnlssloner  appointed 
by  the  governor  of  ^hls  state  to 
take  the  acknowledgment  of  deeds; 
third.  If  acknowledged  or  proved 
without  the  United  States,  by  any 
court  of  any  state,  kingdom  or 
empire  having  a seal,  or  the  mayor 
or  chief  officer  of  any  city  or  town 
having  an  official  seal,  or  by  any 
minister  or  consular  officer  of  the 
Uzilted  States,  or  notary  public  having 
a seal,” 

It  follows  that  "proved  or  acknowledged”  means  that 
the  same  must  be  taken  by  certain  designated  courts  or 
officers.  Witnesses  only  will  not  suffice.  Consequently 
any  deed  or  instrument  In  writing  affecting  real  estate. 

In  order  to  be  recordable,  must  be  proved  or  acknowledged  by 
a court  or  officer  set  out  In  Section  3021  supra.  For  tbs 
purposes  of  this  opinion  we  are  not  deciding  but  we  are 
resuming  that  an  Inatxnament  drawn  by  a trustee  by  which  he 
refuses  to  act  as  a trustee  In  a deed  of  tx*u8t,  sufficiently 
concerns  "lands  and  tenements"  to  be  recordable  under  the 
provisions  of  Section  11545. 
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You  also  ask  whether  a recorder  has  the  authority 
to  refuse  to  record  any  deed  which  la  in  his  opinion  im* 
properly  drawn.  We  aaid  above  that  a recorder  must  refuse 
to  record  an  instrxanent  If  it  is  not  pz*operly  or  regularly 
aolc.owledged  or  if  it  does  not  come  withJLn  the  purview  of 
Section  11543.  We  assume  then  that  this  question  relates 
to  a situation  where  the  acknow e dgment  is  proper  and 
regular  and  the  Instrument  la  a recordable  one.  but  it 
appears  to  the  recorder  that  the  instrument  is  otherwise 
defective  or  is  otherwise  improperly  drawn. 

As  far  as  we  have  been  able  to  determine  the 
Missouri  courts  have  not  passed  on  this  exact  question. 
However,  other  states  have.  In  the  case  of  Weyrauch  vs. 
Johnson.  206  H.W.  706.  the  Supreme  Court  of  Iowa  saids 

”We  may  obseiTTe  that  the  county 
recorder  is  largely  a ministerial 
officer.  It  is  a matter  of  common 
knowledge  that  many  Instzuments 
that  are  technically  defeotiwe  are 
recorded,  and  the  record  of  such 
instruments  may  be  insufficient  to 
Impart  constructive  notice.  There 
seems  to  be  no  provision  in  the 
statute  i^ioh  clothes  the  county 
recorder  with  the  Judicial  power  to 
determine  the  legal  validity  and 
effect  of  every  instrument  tendez*ed 
to  him  for  record,  or  the  effect  of 
such  recording.  He  cannot  arbitrarily 
refuse  to  record  instruments  which  are 
in  proper  form  and  eligible  to  record, 
under  our  reoo]*ding  acts,  where  a 
reascmable  request  for  recording  is 
made  and  the  fee  is  duly  tendered.* 
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In  the  case  of  People  ex  rel.  Consumers'  Brew- 
ing Company  of  New  York  vs.  Promne,  54  N.Y.S.  833^  the 
Court  said: 

•The  duty  of  the  register  Is  to 
record  or  file  in  his  office  those 
instruments  or  papers  which,  by  the 
laws  of  the  state,  are  entitled  to 
be  recorded  or  filed.  ;'?hether.  In 
the  making  ? r execution  of  such  in- 
stx*uments,  the  parties  thereto  have 
made  a valid  Instrument  or  not.  Is 
not  his  province  to  determine.” 

A perusal  of  the  statutes  relating  to  the  powers 
gUd  duties  of  a recorder  show  that  he  Is  largely  a ministerial 
officer*  There  are  no  provisions  In  the  statutes  which 
clothe  a recorder  with  judicial  powers  to  deteriTilne  the 
validity  and  effect  of  every  instrument  tendered  to  him 
for  record*  If  the  Instrument  la  recordable  and  if  the 
same  Is  proved  and  acknowledged  accoz>dlng  to  law  the  recorder 
has  no  alternative.  He  must  record  any  such  docxuoent  when 
properly  tendered  to  him  even  though  he  believes  It  to  be 
otherwise  defective* 

CONCLUSION 


When  any  instxniment  recordable  under  the  terms  of 
section  11543  R.S*  Missouri  1929  Is  properly  presented  to  a 
recorder  for  record  and  the  same  Is  proved  or  ackncTwledged 
according  to  law  the  recorder  must  record  It*  However,  such  * 
InstruBMnt  must  be  proved  or  acknowledged  and  the  slgnatxures 
of  two  witnesses  alone  will  not  suffice*  A reeoz*der  is 
largely  a ministerial  officer  only  and  he  has  no  authority 
to  determine  Whether  an  Instrument  Is  otherwise  defective 
or  If  It  has  been  otherwise  Improperly  drawn* 


Respectfully  subailtted. 


APPROVEDt 


J*  E*  I'iXLOK 
f Aatlnir^Attomev  Oeneral 


J.  P.  ALLEBACH 
Assistant  Attorney  General 


•^jFA'm 


ASSESSORS ; 


Personal  property  which  assessor  has 
failed  to  assess  cannot  bs  assessed 
TAXATIONi  after  books  have  been  turned  over  to 

collector. 


Deoeiabar  22,  1938 


lSr»  EdwazHi  V.  Long 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Uissourl 
Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  official  opinion  idiloh  reads  as  follows} 

"The  assessor  of  this  Coimty  has 
failed  to  assess  personal  property 
in  something  over  600  oases.  This 
matter  was  not  called  to  the  attention 
of  the  Board  of  Equalisation  and  was 
not  diseovered  until  after  the  books 
had  been  accepted  by  the  Collector. 

Is  there  any  way  where  the  County 
Court  or  any  officer  has  the  authority 
at  this  date  to  make  an  assessment 
for  this  personal  property  idzich  was 
not  assessed  by  the  Assessor?" 


While  Missouri  has  statutes  which  provide  for  the 
assessment  of  real  property  when  the  sasie  has  been  caaitted, 
Seetions  9788,  9789,  R.  S.  Missouri,  1929  (ito.St.Ann.  9788, 
97B9,  page  7896),  the  only  provision  that  we  have  that  deals 
with  the  question  of  failure  to  assess  personal  property, 
is  Section  9810,  R.  S«  Missouri,  1929  (Mo.3t.Ann.  9810, 
page  7909)  zdaioh  provides  that  idienever  "there  has  been  a 
failure  to  assess  the  property  in  any  ootmty  for  any  year 
or  years,"  the  assessor  shall  assess  the  property  for  such 
years.  However,  our  Supreme  Couirt  has  held  this  section  to 
apply  only  v.hen  there  has  been  a oonq>lete  failure  to'  assess 
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any  of  tiie  personal  property  in  a county  during  the  year. 
State  ex  rel*  Tlmbrook,  144  S«  W«  845,  240  ldo«  226. 

l^e  believe  your  question  la  answeired  by  the  state- 
ment in  Hannibal  ex  rel.  Bassen  v.  Bomsan,  93  Ho.  App.  105, 
71  S.  W.  1122,  idiich  is  as  follows < 

•There  is,  therefore,  no  such  thing 
as  an  equity  in  a county  or  in  a city 
that  will  authorise  an  assessor,  after 
he  has  (XMspleted  hla  assessnent  and 
turned  over  his  books  to  the  proper 
officer  and  after  his  assessment  has 
passed  the  boards  of  equalisation  and 
of  appeals,  to  repossess  himself  of 
the  as^^essor's  books  and  enter  therein 
personal  property,  which  by  accident 
or  intention  was  omitted  from  the  list 
furnished  by  the  taxpayer  and  which 
escaped  the  notice  of  the  assessor. 

He  can  only  proceed  at  the  time  and 
In  the  manner  pointed  out  by  statute 
and  to  Justify  his  assessment  he  must 
be  able  to  put  his  finger  on  the 
statute  that  gives  him  the  authority  to 
make  it*w«««ew«" 

In  view  of  the  above  authorities,  it  will  be  seen 
that  once  an  assessor  has  completed  his  assessment  and 
the  books  have  been  turned  over  to  the  collector,  that 
there  is  no  way  that  personal  property  trtiioh  has  been 
omitted  may  be  assessed. 

CONCLUSION. 

It  Is,  therefore,  the  opinion  of  this  department 
that  where  an  assessor  of  a county  failed  to  assess 
personal  property  and  the  assessment  book  has  been  turned 
over  to  the  collector  that  there  is  no  way  In  whl<^ 
personal  prox>erty  which  has  been  cmaltted  may  be  then 
assessed. 

Respectfully  submitted 


ARTHUR  0*KSEFL 
Assistant  Attcumey  General 


A0*KlDA 


LOTTERIES  I 


^oaitiber  2^^  1956 


Hon*  ;xlward  V*  Long 
iPi'oseoutlng  Attoznay 
Flka  County 

bowling  Oreanp  Mlaeouri 


Laar  Sirt 


hava  your  raqxiaat  rcr  an  opinion  aa  to  idiathar 
or  not  ''Somab^y*a  Vlght*  la  a violation  of  tha  lottary 

lawa* 


Wa  lava  axainined  tha  rulaa  and  ragulationa  of 
”Somal>ody*a  Mfriit*'  and  adviaa  that  It  ia  marcly  a copy 
of  "lank  in  all  ita  aaaantial  faatxiraa  and.ia 

a lottaz*y.  Stata  va*  Molawan  120  S*  W*  (2nd)  109B* 

Via  noticad  that  thla  *Sociabody*a  Night"  la  baing 
diatributad  by  U*  E*  HcXaan  aa  Managar*  3256  Oliva  Straat* 
St*  Loula*  Uiasouz^*  Hiia  ia  tha  aaxna  aalaaman  who  sold 
"bank  Kifht"  in  thia  atata.  02  S*  W.  (2nd)  141. 

It  ia*  tharefora*  tha  opinion  of  this  offioa  that 
"Soinabody*a  Night"  ia  a violation  of  the  lottary  lawa  of 
thia  atata* 

Vary  truly  yoi\ra* 


FliAiOLLIN  E*  li^JkOAH 
Aaaiatant  Attomay  Qanezal 

APFIcOVELi 


TTTTOTSr 

(Acting)  Attomay  Qaneral 
FiJllIlT 


ELECTIONS:  ) Last  day  for  candidates  to  file  for  August  Primary 
PRIMARY:  ) Jvine  3,  1938, 


June  7,  1938 


Honorable  Judson  Luna 
Clerkv  of  the  County  Court 
Ozark,  --is sour  1 


Dear  olr: 


This  Is  to  acknowledge  receipt  of  your  letter 
dated  June  4,  1938,  In  which  you  Inquire  as  to  whether 
a candidate  who  announced  his  candidacy  for  office  in 
the  local  paper  but  did  not  file  his  written  declaration 
of  intention  \intll  June  4th,  is  entitled  to  have  his  name 
printed  on  the  primaz*y  ballot  for  the  Primary  to  be  held 
in  this  State,  'i'uesday,  Au  ust  2,  1938. 

•iection  10264,  R,  S,  1929,  provides; 

"llie  primary  shall  be  held  at  the 
regular  polling  places  in  each 
precinct  on  the  first  Tuesday  of 
August,  1910,  and  biennially  there- 
after, for  the  ncnoination  of  all 
candidates  to  be  voted  for  at  the 
next  November  election." 

Section  10257,  R.  S,  1929,  provides  in  part 
as  follows: 

'^Lhe  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot 
at  aqy  primary  election,  unless 
at  least  six^  days  prior  to  such 
primary  a written  declaratI!on  s]^ll 
^ve  been  filed  by  the  candidate. 


The  general  rule  is,  that  where  a statute  requires 
that  an  act  be  performed  a fixed  ntunber  of  days  previous  to 
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a specified  day,  the  last  day  si.ould  be  excluded  and 
the  first  day  included  in  makin  the  computation,  ^he 
priinai*y  elections  will  be  held  on  Tuesday,  /lUgust  2, 

1938,  It  will,  therefore,  according  to  the  abowe  rule, 
be  necessax*y  for  all  candidates  to  have  their  declarations 
filed  with  the  proper  officials  before  midnight,  Friday, 
June  3,  1938.  If  the  candidate  in  question  did  not  file 
his  declaration  of  intention  before  midnight,  rriday, 

June  3d,  with  the  proper  official,  his  declaration  came  too 
late, and  the  fact  that  he  bad  previously  annoxinced  in  the 
local  paper  would  not  change  the  sitviation* 


Vex»y  truly  yours 


COVfiLL  h.  Hh-WITT 
^s;»istant  Attorney-General 


AFrKOVKD: 


TrTT^rmm — 

(Acting)  Attorney-General 


CREtKG 


BANKS  k BANKING:  COURT  ORDERS  IN  SALES  OF  REAL  ESTATE  OP 
LIQUIDATIONS  : BANKS  IN  LIQUIDATION  NEED  NOT  BE  RECORDED 
‘ IN  COUNTIES  WHERE  LIQUIDATION  IS  BEING  HAD. 


karoh  24,  1938 


Honorable  i>ouf;la8  kahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  kissourl  . 

Dear  Slrt 


This  Is  to  acknowledge  receipt  of  your  letter 
of  recent  date  In  which  you  request  the  opinion  of  this 
Department  on  the  following  questions: 

(1)  Should  petitions  and  court  orders 
for  sale  of  real  estate  in 
liquidation  of  banka  be  recorded? 

(2)  If  they  are  recorded  who  should 
pay  the  bill? 

For  the  answer  to  your  question  we  refer  you  to 
Section  5330,  R.  S.  Mo.  1929,  idiloh  provides  in  part  as 
follows: 

"The  ooBTilssioner  Is  authorized,  upon 
taking  possession  of  the  property  and 
business  of  such  corporation  or  pri- 
vate banker,  to  liquidate  the  affairs 
thereof  He  nay,  upon  an  order 

of  the  circuit  co\xrt  or  Judge  thereof 
In  vacation  « * sell  or  othez^se 

dispose  of  all  or  any  of  the  real  and 
personal  property  of  such  corporation 
or  banker.  In  case  any  of  tlie  real 
property  so  sold  Is  located  In  a county 
or  city  other  than  the  county  or  city 
In  which  the  application  to  the  court 
or  Judge  thereof  In  vacation  for  leave 
to  sell  the  sane  Is  made,  tlie  connlsslon- 
er  shall  cause  a certified  copy  of  such 
order  and  tke  application  therefor  to 
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be  filed  in  the  offioe  of  the  recor- 
der  o/  the  county  or  city  In  which 
auch  real  property  la  located,*  (Un- 
deracorlng  ouia). 

We  Interpret  this  to  r.ean  that  If  the  real  es- 
tate Is  located  In  a county  outside  of  the  county  where 
the  liquidation  la  being  had  that  In  that  event  It  is  the 
duty  of  the  Gotnnlasloner  of  Finance  to  file  a certified 
copy  of  said  order  and  the  application  therefor  In  the 
offioe  of  the  i*eoorder  of  the  oo\mty  or  city  where  such 
z^al  property  Is  looatedf  ^wever.  If  the  real  estate 
Is  located  In  the  county  where  the  liquidation  Is  being 
had  there  Is  no  duty  on  the  oonnissloner  to  file  the 
certified  copies  of  the  order  and  application  in  that 
county^  If  the  certified  copies  of  the  petition  and  or- 
der are  filed  In  the  county  outside  the  county  where  the 
liquidation  Is  being  It  Is  the  duty  of  the 

comnlssloner  to  pay  the  filing  e^^aes.  however^  If 
the  purohaaer  of  real  estate^  sold  by  txw  special  deputy, 
desires  to  have  a certified  copy'  of  the  application  and 
order  of  sale  filed  und  recorded  In  the  pffloe  of  the 
recorder  of  deeds | of  the  county  where  the  llqulciatlon 
la  being  had,  he  may  do  so  but  there  ?.s  no  obligation  on 
the  coEoxalssloner  to  pay  such  expenses* 

It  Is,  therefore,  our  opinion  that  the  Coontils- 
sloner  of  Finance  sho\ild  file  a certified  copy  of  the 
order  and  the  application  In  the  covinty  where  the  real 
estate  to  be  sold  Is  located  If  same  Is  outside  the 
county  where  the  liquidation  Is  being  had,  and  It  Is  his 
duty  to  pay  filing  fees  therefor,  and  If  the  real  pz^jper- 
ty  Is  within  the  county  or  city  wherein  the  liquidation 
Is  being  had  there  Is  no  obligation  on  ths  Co  nnlssloner 
of  Finance  to  have  same  filed  and  pay  the  fesw  ;/herefor* 

Yours  nerj  truly. 


COVELL  R.  HEWITT 
Assistant  Attorney  General 


APPROVED* 


E.  TAYLOR 

(Acting)  Attorney  General 


ChHiLB 


BANKS  & BANKINO:  ) Safe  Deposit  Companies  may  be  Inco-porated 

CORPORATIONS:  ) under  the  provisions  of  Article  7, 

SAFE  DEPOSIT  COMPANIES:  ) Chapter  32,  R*  S.  Mo*  1929. 


June  3,  1938* 


Honorable  Russell  lualoney 
Corporation  supervisor 
Office  of  secretary  of  State 
Jefferson  City,  Missouri 


Dear  iir*  Maloney: 


\ie  have  an  oral  request  for  an  opinion  based 
on  the  following: 

llie  Safety  Box  Company  has  presented 

proposed  Articles  of  Association  drawn  under  the  provisions 
of  Article  7,  Chapter  32,  Revised  Statutes  of  Missouri, 
1929,  governing  manufacttirlng  and  business  companies,  and 
particularly  under  the  thirteenth  subdivision  of  section 
4940  thereof*  ^he  question  to  be  determined  Is  whether 
a company  may  be  Incorporated  under  this  article  for  the 
ptirpose  of  conducting  a safe  or  safety  deposit  company 
business*  Said  section  provides  In  part  as  follows: 

"Corporations  may  be  created  under 
this  Article  for  any  of  the  follow- 
ing purposes: 

•K-  # * * « * 


"Thirteenth — Por  any  other  purpose 
Intended  for  pecuniary  profit,  or 
gain  not  otherwise  especially  pro- 
vided for,  and  not  Inconsistent  with 
the  Constitution  and  laws  of  this 
state:  rrovlded,  that  nothing  In 

this  section  shall  be  construed  to 
authorise  the  Incorporation  of  a 
bond  Investment  company  or  associa- 
tion to  Issue  bonds  or  debentures 
based  upon  payments  upon  the  Install- 
ment plan,  nor  any  company  which 
savors  of  the  character  of  a tz*ust 
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company,  bank,  saving  l\uad,  build- 
ing and  loan  or  fiduciary  company*” 

It  has  been  contended  that  the  following  Ian' uaga 
of  the  thirteenth  subdivision  above  precludes  such  corpora- 
tions from  being  formed  vinder  article  7,  Chapter  52,  R* 
i^o*  1929 « 


'hor  any  company  which  savors  of 
the  chairaeter  of  a trust  company, 
bank,  saving  fund,  building  and 
loan  or  fiduciary  company,” 

for  the  reason  that  a safe  deposit  company  savors  of  the 
above  named  companies* 

It  might  be  well  In  arriving  at  an  opinion  on 
this  matter  to  trace  somewhat  the  history  of  the  laws  per- 
talnlxig  to  safe  deposit  companies  In  the  c>tate  of  iillssoxirl 
and  elsewhere* 

according  to  Harvard  Law  Review,  Vol*  9,  published 
In  1895  (p*  131}  It  Is  saldt 

”'I'he  business  of  conducting  public 
safe-deposit  vaults  Is  a compaira- 
tlvely  new  one  In  this  country,  the 
first  of  these  Institutions  having 
been  established  but  about  thirty 
years  ago*  ' It  was  a natural 
development  of  the  custom  that 
formerly  existed  among  banks  of 
gratuitously  according  space  In 
their  vaults  to  custoaiers  having 
valuables  for  which  they  desired 
unusual  protection* 

"As  soon  as  vaults  were  established 
by  Incorporated  companies  as 
separate  Institutions,  the  companies. 

In  offering  to  the  public  the  pro- 
tection to  be  obtained  from  them, 
assumed  toward  their  patrons  dis- 
tinct relations  and  liabilities 
peculiar  to  the  business  from  Its 
natxire*” 
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In  54  Corpus  Juris,  p*  111b,  a safe  deposit 
company  is  defined  a a follows: 

"a  company  which  maintains  vaults 
for  the  deposit  and  safekeeping  of 
valuables  In  which  compartments  or 
boxes  are  rented  to  customers  who 
have  ej^cluslve  access  thereto, 
subject  to  the  oversight  and  under 
the  rules  and  regulations  of  the 
company;  one  idiose  purposes  are  to 
keep  arui  maintain  safe  deposit 
vaults  and  safes  and  strong  boxes 
for  the  safe-keeping  of  valuable 
articles  and  property  of  all 
kinds*"  Bouvler  Law  Diet*  Vol*  3, 
p.  2979. 

^ In  -uaws  of  J^ssourl,  1891,  p*  100,  trust  companies 

were  given  the  power  to  maintain  safe  deposit  boxes,  and  the 
langxiage  therein  used  was  carried  through  the  various  re- 
visions of  the  statutes  and  now  Is  found  In  .rtlcle  3, 
Chapter  34,  i^*  ^*  iao*  1929,  Section  5421,  subdivision  2, 
as  follows: 


"To  receive  upon  deposit  for  safe- 
keeping personal  property  of  every 
description;  to  gtiarantee  special 
deposits,  and  to  own  or  control 
a safety  vault  and  rent  the  boaes 
thereliC^  ( tinder scorlnK  oursTl 

banks  were  given  this  power  by  Laws  of  klssoxirl, 
1915,  ejection  6b,  page  134,  subdivision  6,  and  the  language 
therein  used  has  been  carried  thro\i£^  the  revisions  and 
now  Is  found  In  ^irtlole  2,  Chapter  34,  Lection  5354,  sub- 
division 6,  R*  S*  Mo*  1929,  as  follows: 

"To  receive,  upon  terms  and  con- 
ditions to  be  prescribed  by  the 
bank,  upon  deposit  for  safe- 
keeping, bonds,  mortgages.  Jewelry, 
plate,  stocks,  securities  and 
valuable  papers  of  any  kind,  and 
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other  personal  property,  for 
hire,  and  to  let  out  rece^jtacles 
for  safe  deport  of  per  sonar 
property,^  (UiMler scoring  ours. ) 

Linder  article  5,  Chapter  34,  Revised  Statutes  of 
ails  sour  1,  1929,  it  is  provided  for  the  incorporation  of 
savings  banks  and  safe  deposit  institutions,  which  article 
in  the  main  provides  fbr  the  creation  of  savings  banks, 
and  ^id  article  further  gives  the  power  to  such  institu- 
tion to  let  out  its  vaults,  boxes  or  other  receptacles 
therein  to  others  for  the  use  and  benefit  of  the  bank. 
Incidentally,  no  institutions  are  Incorporated  under  this 
article  in  this  State. 

In  each  of  these  articles,  namely,  relating  to 
banks,  trust  companies  and  savings  banks,  the  power  is 
given  to  each  of  such  institutions  to  conduct  a safe 
deposit  business  but  it  is  only  a permissive  right  given 
to  conduct  such  business  and  it  is  not  an  exclusive  right. 

It  was  a right  granted  to  bcnks  and  trust  companies  long 
after  they  had  been  given  authority  to  conduct  a pure  bank- 
ing and  trust  company  business.  cafe  deposit  companies 
in  Missouri  were  incorporated  and  could  be  incorporated  for 
that  purpose  under  what  is  now  Section  4940,  supra,  long 
before  that  power  was  given  to  banks  and  trust  companies, 
ihe  safe  deposit  business  is  a separate  and  distinct 
business  and  does  not  in  any  way  savor  of  the  character  of 
a trust  company,  bank  or  saving  fund,  as  provided  in  the 
thirteenth  subdivision  of  Section  4940,  supra.  Ihe  fact 
that  said  banking  institutions  are  given  that  right  and 
power  under  their  charters  does  not  preclude  sepiarate 
institutions  to  be  incorporated  as  separate  corporations, 
i^no  the  further  fact  that  these  additional  powers  to  main- 
tain vaults  for  the  deposit  and  safe-keeping  of  valuables 
in  safe  deposit  boxes  and  compartments  are  given  to  bank- 
ing institutions,  is  sufficient  argument  that  they  do  not 
inherently  belong  to  such  institutions. 

A bank  is  defined  generally  as  "a  moneyed  insti- 
tution, generally  incorporated  and  of  a qvia si-public 
character,  whose  business  it  is  to  receive  money  on  deposit. 
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cash  checks  or  drafts,  discount  commercial  paper,  make 
loans,  and  Issue  bank  notes.”  Corpus  Juris  S.,  Vol.  9, 
p.  28. 


Webster's  Dictionary  defines  "bank"  as  "an 
establishment  for  the  custody,  loan,  exchange  or  use  of 
money,  and  for  the  transmission  of  funds  by  drafts  or 
bills  of  exchange •* 

Action  5402,  H.  S.  ko.  1929,  says, 

"The  term  'bank*  shall  Include  any 
person,  firm,  association  or 
corporation  soliciting,  receiving 
or  accepting  money  or  Its  equivalent, 
on  deposit  as  a business,  whether 
such  deposit  Is  made  subject  to 
check,  or  Is  evidenced  by  a certif- 
icate of  deposit,  a pass  book,  a note, 
a receipt,  or  other  writing, “ 

V/e  are  unable  to  see  how  a safe  deposit  company, 
formed  for  the  purpose  of  renting  out  boxes  In  Its  vatxlts 
to  persons  In  #ilch  to  keep  their  especially  valuable 
property  and  papers,  savors  In  any  way  to  a bank  or  trust 
company.  We  know  of  no  rule  of  law  or  principle  of  public 
policy,  either  announced  by  the  couirts  or  the  legislature, 
that  would  prevent  a company  organised  and  Incorporated 
tinder  the  provisions  of  i^rtlcle  7,  Chapter  32  and  particularly 
under  Section  4940  thereof,  from  conducting  a safe  deposit 
business.  Ihe  administrative  policy  of  the  Corporation 
Department  for  a long  period  of  time  has  been  to  permit 
safe  deposit  companies  to  be  organised  under  the  provisions 
of  article  7,  Chapter  32,  supra,  relating  to  "manufacturing 
and  business  companies." 


l-’rom  the  above  and  foregoing  we  are  of  the 
opinion  that  a corporation  may  be  formed  for  the  purpose 
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of  conducting  a safe  deposit  business  under  the  prt>- 
visions  of  article  7,  Chapter  52,  K.  S*  hio»  1929,  and 
amendments  thereto,  govexmlng  manufacturing  and 
business  companies,  notwithstanding  any  opinion  which 
may  have  been  rendered  by  this  Department  contrary 
thereto. 


Veiry  truly  yours. 


COVELL  R.  HET/ITT 
Assistant  Attorney -General 


Attorney-General 


CRH I EG 


CRIMINAL  PROCEEDINGS  : 


Prosecution  of  an  Indian, 
ward  of  Federal  government 
as  any  other  citizen 


June  22,  1938 


Hon.  Douglas  Mahnkey 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Mlssoiirl 


y 


FILED 


Dear  Slrt 


We  have  your  request  of  June  18th  for  an  opinion 
on  the  following  two  questions! 

First,  Is  an  Indian,  a ward  of  the  Federal  Government, 
subject  to  the  criminal  laws  of  this  State  against  writing 
bad  checks? 

Second,  Who  has  the  rl  Jit  to  parole  a prisoner  seznrlng 
a sentence  Ixqposed  In  the  Justice  Court? 


I. 

IS  A>r  INDIAN  SUBJECT  TO  THE  CRI?<INAL 
LAWS  OF  THIS  STATE? 


This  Identical  question  appears  to  have  been'  oalsed 
and  passed  on  In  State  vs.  Big  Sheep,  243  Pac.  1067.  It  appears 
that  the  defendant.  Big  Sheep,  while  at  the  hcsne  of  one  Austin 
Stray  Calf,  was  charged  with  the  Illegal  possession  of  peyote, 
botanlcally  known  as  Lophophora  Wllllamsll.  Objection  was 
made  to  the  jurisdiction  of  the  court  on  the  ground  that  the 
defendant,  at  the  time  and  place  mentioned  In  the  complaint,  was 
an  Indian,  a member  of  the  Crow  Tribe,  and  that  the  acts  alleged 
to  constitute  the  offense  were  done  upon  land  within  the  Crow 
Indian  Reservation,  the  title  to  which  still  remained  In  the 
United  States*  The  Court  held  that  the  State  had  jurisdiction 
of  the  prosecution  of  an  Indian  Ward  of  the  Government  for  a 
crime  committed  on  lend  to  which  the  United  States  had  relinquished 
title. 
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Tho  above  general  rule  appears  to  be  borne  out  by 
the  following  cases,  especially  where  the  offenses  are  com  Itted 
off  of  Indian  Reservations:  United  States  vs.  Sa-C do- Da-Cat, 
(CC.  Wls.  1870)  Fed.  Case  No.  16212;  State  vs.  Wllllama,  43 
Pac.  15,  13  Wash.  335;  In  Ret  Wolfe,  27  Fed.  606;  ^ate  vs. 
Spotted  Hawk,  55  Pac.  1026,  22Mont.  23;  State  vs.  Ta-Cha-Ha- 
Tah,  64  N.C.  614. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  an 
Indian,  committing  a crime  In  the  State  of  Missouri,  is  subject 
to  be  prosecuted  under  the  criminal  code  of  this  State. 


II. 

PO'A'ER  TO  PAROLE  PERSONS  CONVICTED 
IN  THE  JUSTICE  COURT. 


On  August  16,  1937,  In  an  opinion  of  this  office  to 
Honorable  James  L.  Williams,  Sheriff  of  Jackson  County,  Missouri, 
we  had  occasion  to  consider  the  authority  of  a Justice  and  circuit 
Judge  to  deal  with  offenders  serving  time  under  the  sentence  of 
the  Justice  cotirt.  That  opinion  deals  with  'the  right  of  the 
Justice  to  grant  a stay  of  execution,  commute  sentences,  paroles, 
etc.,  and  we  think  It  Is  decisive  of  the  question  presented  by 
your  letter.  V/e  are  enclosing  copy  of  that  opinion  hex^wlth. 


Respectfully  submitted. 


APPHDVEDI  FRANKLIN  E.  REAGAN, 

Assistant  Attorney  General 


77  Tr.  TATOB 

(Acting)  Attorney  General 


PERlMM 

Enc. 


CRIMINAL  LAW: 
FALSE  PRETENSES 


•> 


The  statute  applying  to  obtaining 
property,  etc.,  by  false  pretenses 
is  not  violated  by  obtaining  such 
property  by  promises. 


July  22,  1938 


ilr.  Douglas  Mahnkey, 
Prosecuting  Attorney, 
Taney  County, 

Forsyth,  Missouri. 

Dear  Sir* 


This  is  in  reply  to  yours  of  July  13th,  request- 
ing an  opinion  from  this  department  based  upon  the  follow- 
ing letter: 


*1  have  a problem  and  am  seeking  your 
advice.  If  it  is  not  proper  for  me  to 
ask  you  may  say  so  and  I will  work  it 
out  the  best  I can. 

Agent  for  a fake  poultry  remedy  takes 
f*'90»00  out  of  one  community  of  farmers 
by  representing  to  them  that  this  is 
wonderful  stuff  and  that  he  will  buy 
all  the  eggs  the  hens  lay  and  pay  .12 
cents  over  the  market  price  for  them 
and  that  he  will  send  poultzy  man  to 
cull  the  flock. 

The  * Remedy*  is  nothing  and  he  has 
not  been  seen  since. 

1 am  wondering  if  I might  get  a con- 
viction iinder  section  4304  K.S.  Mo. 

1929  or  are  promises  alone  insuriiclent? 

He  can  be  located  by  his  license  number. 
It  is  not  so  much  a question  of  a con- 
viction but  atoether  or  not  an  Infonm  tlon 
can  bo  drawn  on  this  section  with  this 
sot  of  facto." 
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Prom  the  statement  of  facts  set  out  In  your  letter 
It  appears  that  the  agent  to  whom  you  refer,  if  he  had 
violated  any  statute  it  is  that  one  whl(^  makes  It  a 
crime  for  obtaining  money,  property  or  any  valviable  thing 
by  false  pretense  or  deception.  The  section  of  the  statutes 
which  covers  this  class  of  offenses  is  Section  4304,  H.  S. 
Uo.  1929,  which  is  as  foUov.s: 

"Pvery  person  who,  with  the  intent  to 
cheat  and  defraud,  shall  obtain  or 
attempt  to  obtain,  from  any  other 
person,  or  persons,  any  money,  property 
or  valuable  thing  whatever  by  means 
or  by  use  of  any  trick  or  deception, 
or  false  and  fraudulent  representation, 
or  statement  or  pretense,  or  by  any 
other  means  or  instrument  or  device, 
commonly  called  'the  confidence  game,' 
or  by  means,  or- by  use,  of  any  false 
or  bogus  check,  or  by  means  of  a 
check  drawn,  with  intent  to  cheat 
and  defraud,  on  a bank  in  which  the 
drawer  of  the  check  knows  he  has  no 
funds,  or  by  means,  or  by  use,  of  any 
corporation  stock  or  bonds,  or  by  any 
other  written  or  printed  or  engraved 
instrument,  or  spurious  coin  or  metal, 
shall  be  deemed  guilty  of  a felony, 
and  upon  conviction  thereof  be  punished 
by  inqprisonment  in  the  state  penitentiary 
for  a term  not  exceeding  seven  years." 

Viihether  or  not  the  crime  has  been  committed  would 
depend  entirely  upon  the  statement  of  facts  made  at  the 
time  the  party  received  the  money  or  property  or  valuable 
thing  from  the  one  to  whon  such  statement  is  made. 

If  the  agent,  at  the  time  of  receiving  t}:o  money 
from  the  farmers  made  a statement  of  fact,  which  state- 
ment was  untrue,  and  the  farmers  relying  on  such  state- 
ment, parted  with  their  money,  then  the  offense  has  been 
committed. 

The  agent's  promise  of  what  he  would  do  in  the 
future  would  not  alone  be  sufficient  to  constitute  the 
offense  e^d  upon  which  a charge  could  be  based.  Volume 
25  Corpus'  Juris,  page  694,  section  16,  lays  down  the  rule 
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as  It  applies  to  promises  and  statement  of  fact  wMch  Is 
as  follows: 


"Wille  the  crime  Is  not  committed  by 
a mere  false  promise  without  a false 
statement  of  fact,  a false  statement 
of  fact  may  become  effective  only  by 
being  coupled  with  a false  promise. 

V«hen  this  Is  the  case  the  statement 
of  fact  and  the  promise  may  be  con- 
sidered as  together  constituting  the 
false  pretense  and  a conviction  may 
follow,  or.  If  the  statement  of  fact 
and  the  promise  can  be  separated  and 
prosecutor  relied  In  part  on  the  for- 
mer, the  promise  may  be  disregarded 
and  accused  be  convicted  on  the  state- 
ment of  fact.  The  mere  coupling  of 
a promise  with  a false  pretense  does 
not  relieve  the  false  pretense  of  its 
false  character,  or  remove  from  accused 
the  consequences  which  the  law  attaches 
to  false  representations  made  with  In- 
tent to  deceive,  and  by  idilch  one  Is 
defrauded.  Although  the  promise  Is 
coupled  with  a statement  of  an  exist- 
ing fact,  yet  If  the  property  was  ob- 
tained by  relying  on  the  promise  as 
the  Inducement,  the  offense  Is  not 
committed. " 

On  the  question  of  whether  or  not  a promise  alone 
Is  sufficient  upon  which  to  base  a charge  of  obtaining  pro- 
perty by  false  pretense,  we  find  the  rule  stated  In  Volume 
25  Corpus  Juris,  page  693,  section  14: 

"In  general,  a mere  promise  to  do  some- 
thing, relating  as  It  does  to  a future 
event,  la  not  within  the  statute,  -laowever 
false  or  fraudulent  the  promise  may  be. 

And  this  is  the  rule  although  the  de- 
frauded party  was  induced  by  such  promise 
to  part  with  his  property.*  *«**•**" 

The  above  seems  to  be  the  rule  that  has  been  adopted  by 
the  Missouri  courts.  In  ttie  case  of  State  v,  Tull,  42 
Mo,  App.  324,  l.c.  326,  the  principle  Is  stated  as  follows: 
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"It  Is  a familiar  principle  of  criminal 
law  that,  to  be  guilty  of  what  Is  known 
as  a false  pretense,  the  pretense  must 
relate  to  an  existing  or  past  fact,  and 
not  to  the  future.  2 blah.  Crim*  Law, 
sec*  415;  State  v.  iiivers,  49  Uo.  542* 

A promise  to  do  something  in  the  future 
has  never  been  considered  a false  ^e~ 

' tense. « 

The  portion  of  your  request  which  states  that  the 
agent  represented  to  tho  farmers  that  the  poultry  remedy 
•is  wonderful  stui’f"  seeLis  to  be  the  only  statement  of 
fact  that  was  made  in  connection  with  tne  transaction. 
Just  what  he  meant  by  that  statement  your  letter  does 
not  reveal,  and  we  are  not  sufficiently  informed  to 
state  whether  that  is  a sufficient  statement  of  fact 
upon  which  to  base  a charge.  We  note  from  your  letter 
that  the  agent  stated  that  he  "would  buy  all  the  eggs 
the  hens  lay  and  pay  .12  cents  over  the  market  price 
for  them  and  he  would  send  a poultry  man  to  cull  tho 
flock."  This  part  of  the  statement  is  only  a promise. 

As  stated  by  the  above  authorities  the  promises 
alone  are  not  sufficient  upon  \diich  to  base  a charge 
for  the  violation  of  said  statute,  but  if  the  statement 
of  fact  made  at  t}e  time  the  promises  were  made,  end  if 
such  facts  boin^i  relied  upon  >jy  the  farmers  they  paid 
their  money  to  the  agent,  then  the  charge  for  obtaining 
money  or  property  under  false  pretenses  lies  if  such 
facts  are  imtrue. 


CONCLUSION 

Prom  the  foregoing  we  are  of  tho  opinion  that  if 
the  statement  "wonderful  remedy"  constitutes  a sufficient 
statement  of  fact  and  such  statement  as  made  by  the  agent 
about  tlrie  poxiltry  remedy  is  untrue,  and  that  if  the  farmers, 
relying  on  such  statement  and  the  promises  made  at  that 
time  and  in  connection  therewith,  paid  out  tlieir  money, 
then  the  agent  is  liable  to  prosecution  for  obtaining  money 
under  false  pretenses. 

We  are  also  of  the  opinion  that  if  the  fanners 
paid  out  their  money  to  tho  agent  only  on  his  promise  that 
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he  would  buy  their  eggs  and  cull  their  flock,  then  an 
action  for  obtaining  money,  property  or  any  valuable 
thing  by  false  pretense  woxild  not  lie. 

Hespectfvilly  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  Oeneral 


A) PROVED: 


j.  

(Acting)  Attorney  General 
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’iLECTIOH&~  ! •)  ' Iftia-k’ liav«  realdefd  ,ln  coiairity  twelve  won  the 

-KR08ECUTIMQ  ATTORKSX.)  ai,  prior  to  'general  election  before  name  can 

be  placed  on  ballot. 


September  9,  1938 


Honorable  Robert  P.  Maclay 
Clerk  of  County  Court 
V*  ashing  ton  Covinty 
Fotoel,  Missouri 


Dear  Sir : 


¥/e  have  yoiir  request  for  an  opinion  dated 
Septeiruer  8th,  ahlch  request  reads  as  follows t 

"I  have  a question  I am  going  to  be 
faced  with  In  the  near  future  which 
I would  like  your  opinion  on. 

"Between  the  first  and  the  fifteenth 
of  July,  1938,  one  John  &rJ.th,  at- 
torney at  law,  moved  Into  Washington 
County,  Missouri,  from  Crawford  Co\mty, 
Missouri.  On  or  about  the  3l8t  day  of 
August,  1938,  the  hepubllcan  Central 
Coimnlttee  met  here  and  nominated  said 
John  Smith  for  prosecuting  attorney 
on  the  Republican  ticket. 

"Up  to  the  present  time  his  certificate 
of  nomination  has  not  boon  filed  In  my 
office,  but  no  doubt  will  be  In  the 
near  fut\u*e.  John  Eversole,  the  Demo- 
cratic nominee,  has  Informed  me  that 
ho  expects  tc  file  hls  written  objec- 
tions to  the  nomination  as  soon  as  said 
certificate  of  election  Is  filed  with 
me  \uider  and  by  virtue  of  section  10247, 
R.  S.  Mo.  on  the  grounds  that  ^Ith 
does  not  meet  the  requirements  of  a 
prosecuting  attorney  as  set  out  In 
Section  11309,  K.  S.  Uo.,  having  resided 
In  Washington  County  less  than  one  year 
next  preceding  the  date  of  the  general 
election  at  which  he  Is  a candidate  for 
office.  " 
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In  answer  to  your  request  for  an  opinion,  r.e 
call  your  attention  to  that  portion  of  Section  11309,  R.  S* 
ko.  1929,  which  provides  In  part  as  follows! 

"At  the  general  election  there 
shall  be  elected  In  each  county  of 
this  state  a prosecuting  attorney,  ** 
who  has  been  a bona  fide  resident  of 
the  coimty  In  which  he  seeks  election 
for  twelve  months  next  preceding  the 
date  of  the  general  election  at 
which  he  Is  a candidate  for  such  of- 
fice. ***  " 


The  next  general  election  will  be  held  November 
6,  1956,  and  \mder  this  statute  It  Is  necessary  that  any  candi- 
date for  the  office  of  prosecuting  attorney  must  have  been  a 
bona  fide  resident  of  the  county  from  November  8,  1937  to  No- 
vember 8,  1956*  The  term  "bona  fide  resident"  means  residence 
within  the  county,  with  Intent  to  make  It  the  person* s domi- 
cile. Starr  vs.  Starr,  76  Pa.  S.  Ct.  579,  583* 

To  become  a bona  fide  resident.  It  Is  necessary 
that  the  person  actually  establish  a residence,  with  an  Intent 
to  make  that  his  home.  Hess  vs.  Kimble,  81  Atl.  385,  364,  79 
N.  J.  Equity  464. 

It  is,  therefore,  apparent  that  John  Smith,  who  has 
lived  In  Washington  County  since  July,  1938,  Is  not  eligible 
to  become  a candidate  for  prosecuting  attorney,  and  even  If  he 
received  a majority  of  the  votes  cast  In  the  general  election 
of  1938,  he  could  not  obtain  a certificate  of  election  because 
of  his  Ineligibility. 

In  State  ex  rel.  Thomas  vs.  Williams,  99  Mo.  291, 
the  city  charter  of  St.  Louis  required  candidates  to  have  a 
residence  of  two  years.  In  that  case,  the  reI<«tor  moved  to 
St.  Louis  In  September,  1887  and  the  election  In  which  he  was 
a candidate  was  held  In  April,  1889.  The  relator,  among  other 
things,  was  refused  a certificate  of  election,  and  applied  for 
a writ  of  mandanms  to  compel  the  recorder  of  voters  of  the  city 
of  St.  Louis  to  Issue  him  a certificate  of  election  as  marshal 
of  that  city.  The  Supreme  Court  decided  that  he  was  not  en- 
titled to  a certificate  of  election  because  of  his  Ineligibility. 
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It  la  now  well  establlahed  that  the  election 
of  a dlaqualifled  parson  gives  him  no  right  to  hold  the 
office  or  claim  a certificate  of  election,  and  mandamus 
will  not  lie  In  his  behalf  to  compel  the  Issuance  of  a 
certificate  of  election.  Throop,  Public  Officers,  Section 
B2;  State  ex  rel.  Snyder  vs.  Newman,  91  Mo.  446|  State  ex 
rel.  vs.  Coffee,  69  Mo.  67|  State  ex  rel  vs.  Boal,  46  Mo, 
628;  State  ex  rel.  vs.  Meek,  129  Mo.  439;  People  vs.  Shef- 
field, 47  Hun  (N.  Y. ) 481. 

Since  the  Legislature  has  seen  fit  to  limit  the 
election  of  prosecuting  attorneys  to  those  persons  (1)  duly 
licensed  to  practice  law,  (2)  at  least  twenty-one  years  of 
age,  (3)  who  have  been  a bona  fide  resident  of  the  county 
for  twelve  months,  these  qualifications  are  mandatory  and 
must  be  possessed  by  the  person  who  offers  himself  as  a can- 
didate. 


In  State  ex  rel.  vs.  McSpaden,  137  Mo.  628,  l.c. 

636,  the  Supreme  Court  saldi 

"Vilthln  the  limitations  Imposed  by  the 
organic  law,  the  legislature  has  the 
power  to  prescribe  the  qualifications 
requisite  to  office-holding,  and  It 
Is  not  the  proper  function  of  ajiy  court 
to  nullify  any  of  them.  'Ihe  choice  of 
the  people  for  such  an  office  must  be 
confined  to  those  persons  who  by  law 
are  designated  as  qualified  to  take 
the  office  and  discharge  Its  duties. 

The  wlsdcxn  and  good  policy  of  such 
enactments  are  matters  for  the  con- 
sideration of  the  lawmaking  department 
of  the  government." 


While  the  central  committee  of  a i>olltlcal  party 
has  authority  to  fill  vacancies  on  Its  ticket  which  exist 
after  the  holding  of  a primary,  the  filling  of  those  va- 
cancies must  be  done  In  accordance  with  the  state  law.  Ob- 
jections may  be  filed  to  the  nomination  of  any  person  within 
three  days.  These  objections  In  this  case  will  oe  filed  with 
the  county  clerk.  In  the  event  an  objection  la  filed.  It 
becomes  yoxir  duty  to  forthwith  mall  a notice  thereof  to  the 
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candidate  or  candidates  effected  thereby*  It  then  becomes 
jour  duty  to  pass  upon  the  validity  of  such  objections, 
and  if  a certificate  of  nomination  is  filed  in  your  office, 
nominating  John  Smith  for  the  office  of  pztoeecuting  at- 
torney,  it  becomeB  your  duty,  \mder  the  law,  to  refuse 
to  place  that  nomination  on  the  ballot  for  the  November 
election,  because  of  his  lack  of  residence,  as  heretofoire 
pointed  out*  In  the  event  you  shoxild  fail  to  so  refuse 
to  file  such  certificate  of  election,  you  will  be  subject 
to  a mandamus  order  of  the  circuit  judge*  Section  10247, 

R.  S.  Uo.  1929* 

It  Is,  therefore,  the  opinion  of  this  office 
that  a i^erson  Is  ineligible  to  be  a candidate  for  the  of- 
fice of  prosecuting  attorney  \mleBS  he  has  lived  within  the 
county  twelve  months  prior  to  November  8,  19382  that  the 
filing  of  a certificate  of  nomination  by  a central  coMulttee 
to  fill  a vacancy  la  a nullity  and  of  no  force  and  effect, 
and  should  be  ignored  by  you*  A person  who  doe  s not  possess 
the  necessary  statutory  qualifications  Is  ineligible  to  be- 
come a candidate  for  that  office* 


Respectfully  sunxoltted 


FRANKLIN  K.  lilJlGAN 

Aaej  stant  Attorney  General 


Af'PROVLD: 


j.  li.  

(Acting)  Attorney  General 


FLR  :Fi: 


'iF-t  uoUrT  J.  statute  <Soo*  not  auUiorlze  a fee  to  the  I'robate 

Court  for  flndlnc  no  tax  due  Inon  estate. 


) 


\. 


Jaou  ry  a«  1936. 


0.  loctm  .'■arr» 

<roeeeutlzi^  Attorn^  >ior^D  County^ 
First  £i«tlon«l  Hnnk  Mulidiof^, 
VerealXea^  Nlseourl. 

l-e^^r  l*r.  Warr: 


A 


Thle  de^rtODiit  la  In  r^^oeipt  of  your  letter  of 
^'9Au  ry  3rd.  re'uestinfr  «4X  opinion  of  ihie  departmnt  as  to 
the  toUovtogt 

"The  <^estloD  has  been  raised  by  the  probate  Judi’.e 
if  our  county  ee  to  how  far  be  O’X  in  aakloc  a report  or 
findl'iVT  in  his  reoorda  on  e eh  estate  of  every  oitizon  of 
Merfran  County.  J^o.  in  r^  ca^ds  t > an  tnh«rit'inoe  tax.  :i» 
ro  uo*ted  thot  1 an  opinion  on  tha  question. 

In  e oh  ho  tonlcee  • oh’>r^e  of  ^5.00  for  eritinc; 
n rind  in, • lit  hie  rooorda  thnt  the  # la  no  tax  .ue. 

or  inst'^nee  sup  oe#  thot  a widow  woiaan  ac.kea 
applievitinn  for  a refusal  of  ttere  of  adnir  ietr^tion  on  the 
estate  of  her  deoe-^-ed  huebnnd  -in  the  e.rounde  thnt  ttu*;e  la 
not  sur<*ioiant  eetato  to  oxoe<«d  the  ri  hts  of  the  widow  in 
hf'r  boiintiee  md  aliow^^naee.  and  (ho  probate  court  so  orders 
the  denial  of  l<!'tter»  of  :dninietratlon.  noee  the  probate 
Jude;#  hare  a ri^ht  to  ent^r  a rtoorda  nakin^.  a finding  of  no 
lnh4-ritanee  tax  due.  axni  ohardipir  for  the  reoord? 

In  eriither  inr^tanoe  the  widow  appanred  bofore  the 
probate  court  to  prove  und  probate  the  will  of  fur  auaound. 
'>he  had  five  ehildren.  and  the  eetate  anouiatod.  to  between 
threw  and  f^ur  thiuw-nd  dollnra.  “he  vx«a-tiona  e,’:K>unted 
to  ^^.(>-30«00  in  regard  to  the  ^utiarit^inoe  tax.  <^hi^re  vna 
no  tax  due  the  etete.  i‘he  widow  aft<  r probeting  the  «?ill 
"‘id  not  apply  for  letters  teaticB'* ntnry  bwocune.  ell  tUs 
dsbta  ere  .aid.  nobody  owed  the  deoenewd,  all  the  heirs 
ore  of  '<gs.  and  had  entered  into  an  egrsenent  to  nake 
distribution  aocnrllci:  to  the  wlXl^  on  l the  widow  ind  the 
heirs  did  not  any  sdninistrwtion  or.  the  eetots.  i ert 

of  tho  estate  consisted  of  real  esta  e.  -^be  probe te  Judge 
was  of  the  opinion  th<^  t he  had  a rii^ht  to  nake  a finding  in 
his  rtreord  th  t th<^ro  was  no  inh  ritance  tax  us.  and  chnrfis 
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th«  widow  and  the  hoirs  #5*00  for  tho  report*  Theoo 
Coman  pooplo  rofusod  to  pay  tho  amount  asked  for  tho 
finding*  ilio  probate  Judge  wanted  to  anke  tho  oatato 
pay  tho  •DS*00*  Is  it  his  rl^t  or  duty  to  laake  up 
this  reoord  and  oherge  •!t&*007 

In  another  instonoo,  tho  doooasod  died  intestate* 

Tho  tangible  property  suoh  as  real  estate  does  not 
ezoeed  the  exenptiona  allowed  the  surriYors*  ho  ad- 
ministration was  had  and  there  was  no  will*  There  ie 
no  oTidenoe  to  show  that  the  intestate  left  suffioient 
property  to  make  an  inheritrmoe  tax*  Has  the  probate 
judge  any  authority  to  roroe  and  inwestig'^tion,  run 
up  oosts  by  appointing  an  appralorr,  and  on  his  rei^ort 
of  no  tax  due,  make  a finding  in  the  probate  rooord 
of  xio  tax  due,  and  oharge  ^5*00?  ” 

motion  1178S  R*  3*  Ko*  is  the  coworning  stiituie  relatiwe 

to  foot  allowable  to  judgea  of  probate  oourte  for  their  aerrioee* 

Xhle  eeotion  is  luite  longthy  and  it  would  aerre  no  purj'Ose  in  this 
opinion  to  set  it  out  Terbetim*  It  is  suffioient  to  say  thr:t  the 
only  foes  therein  set  out  th-t  oould  be  at  all  applieable  to  the 
situation  presented  by  you  is  the  part  of  the  sootion  allowing  to 
the  probate  oourt  a fee  of  per  oent  of  all  inheriteinoe  taxes 
aeeeeaed|  the  fee  to  he  allowed  for  extra  K^ork  and  duties  in  looking 
after  and  suporvisir^  the  estates  in  his  oourt* 

It  is,  of  oourse,  exionvtio  that  no  ofiioer  is  entitled  to  fees 
of  any  kind  unless  proTidad  for  by  statute  and  the  law  oonferring  euoh 
ripht  oust  be  strictly  oon^trued*  -here  the  statute  foile  to  proride 
a fee  for  servloes  he  Is  required  to  perform  as  « publio  ofrioer,  he 
has  no  olain  for  oonpensatlon  tharvfor*  This  rinoiple  of  law  ia 
olearly  enunoiated  in  the  early  ease  of  .itate  ex  rel  t.  Adaaa,  172 
Ik)*  1,  wherein  the  oourt  said: 

**10  order  to  maintain  this  proposition  soma  statute  oust 
be  pointed  out  whioh  expressly  or  by  necessary  iaplioatlon 
prowides  sueh  oonpansation  ror  auoh  officer,  for  it  is 
well  settled  law  that  his  ri(^t  to  ooapenaution  for  the 
disoherge  of  the  ofrioial  duties  is  imrely  a ore  :ture  of 
statute  oxkl  that  the  statute  whioh  is  olaiaed  to  oonfer 
suoh  rlplit  must  be  etriotly  oonetrued*" 

A nsre  appliootlon  of  these  prinoiplee  to  the  statute  here 
inyolved  determines  the  luestion  presented  by  y u«  ho  provision  ie 
therein  found  giTlng  any  oocinensation  whatever  to  the  probate  oourt 
for  writing  a finding  in  his  rooorde  that  there  ie  no  tax  due  in  an 
estate*  a oh^rge  of  ^S*00  for  taaking  this  rinding  is,  in  our  opinion, 
not  only  unwarranted  bat  unoonseionablo.  If  that  praotioe  were 
followed  in  every  oounty  in  the  state,  the  result  would  be  that  the 
arobate  oourts  would  reooiwe  ^6*00  rrhonoTer  a person  died,  regardleea 


of  ><hother  tb<t  person  property  sufrlolent  for  ^dnliiiatrstlon 
or  r/>t*  vhnt  thin  In  wholly  ttaaathnvlzed  if  too  ole*ir  for  eoy 
quettlon  It  iff  iho  opinion  of  this  dopartatont  th-  t the  praotlo* 
of  nakinq  thito  aharf^  8 ould  be  stopped  isrieliately. 


Respeotfuily  suboittedf 


75H5J 


Attorney  CJent^ral* 


/vssieleiiv 


JH:  a 


Ai'  nov:£D 


Xotioff  vtiorney  General 


PENAL  IN^mUTIONS: 

MISSOURI  TtoNING  SCHOOL  FOR  BOYS: 
AGE  LIMIT: 


Only  male  persons  under  seventeen 
years  of  age  at  the  time  of 
commlttance  of  act  for  which  they 
are  sentenced  may  he  received  at 
the  Missouri  Training  School  for 
Boys, 


January  27,  1938 


This  is  to  acknowledge  receipt  of  yoiir  request  dated 
January  24,  1938  for  an  ofi'lcial  opinion  from  this  departiaent 
which  is  as  follows: 

"Attached  is  a copy  of  a letter  from 
the  Superintendent  of  the  Missouri 
Training,  School  for  Boys,  at  Boonvillo, 
relative  to  the  hoys  sentenced  to  this 
Institution,  Tfdio  are  over  seventeen 
(17)  years  of  age. 

It  .seems  that  the  Judges  in  the  Circuit 
Courts  are  not  paying  any  attention  to 
the  age  llial.t  of  tills  Institution  and 
these  hoys  should  be  sentenced  to  the 
Intermediate  Reformatory  at  Algoa. 

We  would  appreciate  an  early  opinion  in 
this  matter  in  order  that  these  hoys 
can  be  transferred  to  the  Institution 
to  which  they  belong. 

In  the  past,  it  has  been  the  practice 
of  the  Missouri*  Trainin,  School  for 
Boys,  when  one  has  escaped,  to  carry 
hoys  on  our  rolls  for  one  month  and  if 
not  apprehended  within  that  time,  tiielr 
name  la  dropped. 

We  woulci  also  like  to  have  an  opinion  as  ' 
to  whether  these  names  should  he  dropped 
or  carried  on  for  an  Indefinite  time." 


I 

Upon  an  examination  of  the  laws  pertaining  to  the 
Missouri  Training  School  -for  .Boys,  I find  that  the  Leglslat\ire 
in  1933  enacted  the  following  section  wiiich  is  found  at  page 
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331,  Section  Q350t 

"Any  person  under  the  age  of  seven- 
teen years,  convicted  of  a crime, 
the  punishment  of  idiich,  under  the 
' statutes  of  thl  s sta^-e,  when  committ- 
ed by  persons  over  the  age  of  seven- 
teen years,  is  imprisonment  in  the 
penitentiary  for  a tern  of  not  leas 
than  ten  years,  may  be  punished  in 
the  same  manner  and  to  the  same  extent  as 
provided  by  the  statutes  for  the  punish- 
ment of  persons  over  the  age  of  seventeen, 
or,  if  a boy,  he  may  be  Imprisoned  in 
t±Le  penitentiary  or  committed  to  the 
Missouri  Training  School  for  Boys;  and 
any  boy  under  the  age  of  seventeen  years 
convicted  of  any  other  felony,  either 
upon  pica  of  guilty  or  upon  trial,  may 
be  coOTnitted  to  the  Missouri  Training 
School  for  Boys.  Any  boy  xinder  the 
age  of  seventeen  years  convicted  of  a 
misdemeanor  in  any  court  of  reooid, 
either  upon  the  plea  of  guilty  or  upon 
trial,  may,  in  the  discretion  of  the 
court,  be  committed  to  the  Missouri 
Training  School  for  Boys.  No  boy  under 
seventeen  years  of  age  convicted  of  a 
felony  shall  hereafter  be  committed  to 
the  county  Jail  as  a pvinlshment  for  such 
. offense.  Any  court  having  a criminal 

Jurisdiction,  in  idiich  any  male  person, 
between  seventeen  and  twenty-five  years 
of  age,  shall,  upon  a plea  of  guilty, 
or  by  the  verdict  of  a Jury,  be  convict- 
ed of  a felony,  and  his  ptinlshment  assess- 
ed at  imprisonment  in  the  penitentiary, 
may,  in  Its  discretion,  at  the  same  term 
at  idilch  such  plea  of  guilty  is  entered 
. or  conviction  oocui*s,  and  before  such 
person  is  transfej^red  to  the  penltentlaiy , 
commute  the  ptmishment  to  confinement, 
in  tlie  Missouri  Interaedicte  reformatory 
for  such  term  as  the  court  may  deem  proper, 
but  not  for  a longer  time  than  that  fixed 
in  the  sentence  to  the  penitentiary;  but 
such  court  shall  first  ascertain  and  de- 
termine that  said  conviction  or  plea  of 
guilty  is  the  first  conviction  or  plea 
of  guilty  of  such  person  for  a felony. 
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and  that  the  previous  conduct,  habits 
and  associations  of  the  parson  so  con« 
victed  or  pleading  guilty  warrant  such 
oonMUt  atl  on«  ” 

By'  this  section  the  legislature  has  provided  that  aiy 
male  person  imder  seventeen  (17)  years  of  age  who  is  convicted 
of  a felony  punishable  by  imprisonment  for  a term  in  excess  of 
ten  years  (10)  in  the  penitentiary  may  be  punished  as  any  person 
over  the  age  of  seventeen  (17)  years, or,if  a boy,  he  may  be 
Imprisoned  in  the  penitentiary  or  Missouri  Training:,  School  for 
Boys  and  the  section  also  provides  that  any  boy  under  the  age 
of  seventeen  (17)  years  who  is  convicted  of  any  other  felony 
may  be  cocioitted  to  the  Missouri  Training  School  for  boys. 

This  section  also  provides  that  any  boy  convicted  *of  a misde- 
meanor may.  In  the  discretion  of  the  court,  be  sentenced  to  the 
Missouri  Training  School  for  Boys. 

The  section  also  provides  that  any  court  having  crimizial 
Jurisdiction  in  which  a male  person  between  the  ages  of  seven- 
teen (17)  and  twenty  one  (21),  is  either  convicted  or  pleads 
guilty  and  if  a punishment  is  assessed  at  imprisonment  in  the 
penitentiary,  may  in  its  discretion  and  at  the  sanu;  tezm  of 
such  conviction  or  plea  of  guilty  oocmute  the  punishment  to 
imprisonment  in  the  Intermediate  reformatory. 

Prior  to  the  act  of  1933  the  Laws  of  Missouri,  1929  at 
Section  8350  permitted  courts  to  sentence  male  persons  between 
the  ages  of  seventeen  (17)  and  twenty  one  (21)  years  to  the 
Missouri  Training  School  for  boys,  but  by  the  act  of  1933,  Section 
8350,  supra,  this  provision  was  taken  out  of  the  r.ct  which 
applied  to  the  ages  of  boys  at  the  Missouri  Training  School  so 
that  as  the  law  now  stands  it  seems  that  only  male  persons 
under  seventeen  (17)  years  of  age  can  be  sentenced  to  the  Missouri 
Training  School  for  Boys. 

Section  3188,  page  1352,  Volume  16  Corpus  Juris,  is  as 
follows } 


the  legislature  of  a state  has, 
within  constitihonal  bounds,  the  power 
to  designate  the  pimishment  to  be 
inflicted  for  crimes;  and  thei'efore  as 
long  as  it  violates  no  constitutional 
enactment  it  may  make  whatever  provision 
it  sees  fit  as  to  the  place  in  which 
iaqpriaonment  for  an  offense  shall  be 
served •ii-i.vif-JHHi-iHi*,’' 
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W©  find  no  provision  of  the  Laws  of  Missouri  whl  ch 
pi'ohlblts  the  leglslatur-e  farom  deslipiatlng  the  place  of 
Imprisonment  for  the  violation  of  oi?lme. 

In  the  case  cf  State  v.  Walker,  509  Mo.  105,  l.c.  Ill, 
the  court  saldt 

"The  purpose  of  the  act  of  the  legis- 
lature establishing  the  refonnatory 
was  to  segregate  youthful  offenders 
and  free  them  from  associating  with 
habitual  criminals 

Section  8475  H.S.  Mo.  1929  provides  as  follows t 

"Transfers  may  bo  jnade  under  the  follow- 
ing conditions* 

a.  As  soon  as  the  construction  of  the 
Intermediate  reformatory  Is  to  be  under- 
taken, or  as  soon  as  Its  agricultural 

or  Industrial  activities  require  laborers, 
the  commissioners  of  the  department  of 
penal  Institutions  shall  have  power,  with 
the  consent  of  the  governor  to  transfer 
to  the  tract  of  land  upon  which  the  Inter- 
mediate reformatory  Is  to  be  located  any 
or  all  Inmates  of  the  Missouri  reformatory 
at  Boonvllle  and  of  the  Missouri  peni- 
tentiary, who  at  the  tline  of  their  last 
conviction  were  between  the  ages  of 
seventeen  (17)  and  twenty- five  (25)  years 
and  who  are  serving  their  first  sentence 
for  conviction  of  a felony. 

b.  The  department  of  penal  Institutions 
shall  have  the  power,  with  the-  consent 

of  the  governor,  to  transfer  to  the  peni- 
tentiary any  prisoner  who  subsequent  to 
his  comnlttal  to  the  Intermediate  reform- 
atory, shall  be  shown  to  their  satis- 
faction to  have  been,  at  the  time  of  his 
conviction,  twenty-five  years  of  age  or 
over,  or  to  have  been  previously  convict- 
ed of  a felony;  and  may  also  transfer  any 
apparently  incorrigible  prisoner,  whoso 
presence  In  the  reformatory  appears  to 
be  seriously  detrimental  to  the  well- 
being of  the  Inmates  of  the  Institution. 
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It  la  furtoer  provided,  that  if  in 
any  ease  it  shall  be  found  hy  the 
departsient  of  penal  institutions  and 
the  <^vernor  of  this  state,  that  a 
prisoner  confined  in  the  Missouri  reform- 
atory at  Boonville,  has  been  inqproperly 
sentenced  to  either  of  these  instituticns. 
and  that  such  prisoner  should  have  been 
sentenced  to  the  intermediate  reformatory, 
such  px*isoner  may,  with  the  consent  of  the 
governor,  be  transferred  to  the  intermed- 
iate reformatory,  to  be  and  become  an  in- 
mate therein,  subject  to  the  znales  and 
discipline  of  such  reformatory;  and  it 
shall  be  the  duty  of  the  general  super- 
intendent of  said  reformatory  to  receive 
such  pz*isoner  into  said  refox*metory  as 
may  be  so  tranafez*red,  and  properly  care 
for  such  prisoner  therein  xmtil  such  time 
as  such  prisoner  may  be  lawfully  paroled 
or  discharged  thex*efrom.  In  like  manner, 
transfers  may  be  made  from  the  Missouri 
reformatory  at  Boonvllle  to  the  inter- 
mediate refoxmatory  of  any  offender  idio, 
subsequent  to  his  oommitnient,  shall  be 
shown  to  their  satisfaction  to  have  been, 
at  the  time  of  his  conviction  seventeen 
years  or  more  of  age,  but  less  than  twenty- 
Hve  and  for  the  first  time  convicted  of  a 
felony • " 

This  section  seems  to  px^vide  properly  for  the  transferr- 
ing to  the  other  penal  institutions  boys  who  have  been  inqproper- 
ly  comiitted  to  the  Missouri  Training  School  for  Boys. 

CONCLUSIOK 

From  the  foregoing  statutes,  it  is  the  opinion  of  this 
department  that  the  court  is  without  Jurisdiction  to  sentence 
to,  and  the  conmiasi oners  of  the  department  of  penal  institu- 
tions and  the  ofidolals  of  the  Missouri  Training  School  for 
Boys  are  unauthorised  to  accept  for  confinement  in  said  train- 
ing school,  any  person  of  the  age  of  seventeen  (17)  years  or 
over  at  the  time  of  the  conviction  of  the  offense  for  which 
they  are  sentenced,  and  in  case  such  persons  aiw  sent  to  the 
said  school,  then  by  the  provisions  of  Section  6475,  supx^, 
they  may  be  transferred  to  the  intermediate  reformatory  or 
penitentiary* 
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II 

On  your  question  as  to  how  lon^  the  names  of  a person 
who  escapes  from  the  Missouri  Training  School  for  Boys  should 
be  carried  on  the  rolls,  we  are  assuming  that  you  refer  to 
the  rolls  upon  which  you  make  your  requisition  for  the  expenses 
of  said  school  and  for  charges  against  counties  for  support 
of  certain  boys  imder  the  following  section; 

Section  8358  R.S.  Uo.  1929  Is  as  follows; 

"There  shall  be  paid  to  the  state 
prison  board  the  sxam  of  fifteen 
dollars  per  month  for  the  support, 
maintenance,  clothing  and  all  other 
expenses  of  each  person  committed 
to  said  reformatory,  fjrom  the  time 
of  his  reception  Into  said  Inst- 
tutlon  imtll  his  discharge  tliere- 
from;  Provided,  that  no  payment 
shall  be  made  for  the  time  that 
any  such  person  may  be  absent  from 
the  reformatory  on  probation,  by 
pm?  ml  8 si  on  of  the  boaxd.  All  pay- 
ments shall  be  made  quarterly  In 
advance  f I^vlded,  that  all  pay- 
ments for  tbe  support  of  persons 
chargeable  to  a ooxmty  shall  be 
paid  by  such  coxmty  In  ca^,  and 
for  that  pxirpose  the  county  court 
Is  authorized  to  discount  Its  war- 
rants, but  the  Missouri  reformat 0x7 
shall  not  receive  any  county  war- 
rants for  tlxe  maintenance  and  support 
of  any  person  committed  to  such  In- 
stitution," 

From  this  section  the  state  or  coimty  pays  so  much  per 
month  to  the  Institution  for  the  sup.^ort  of  each  person  con- 
fined In  the  Institution. 

If  the  person  escapes, there  Is  not  expense  for  his 
support,  and  no  claim  for  his  8uprjoz*t  should  be  presented. 


Ct.'HCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that 
you  should  Immediately  drop  the  name  of  any  person  who  escapes 
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the  Missouri  Trainine  School  for  Boys,  off  the  roll 
which  the  institution  uses  In  inaking  its  requisition  for 
the  support,  maintenance,  clothing  and  expenses  of  persons 
confined  therein,  and  that  the  n^unes  of  such  escape  should 
bo  replaced  on  the  role  when  he  is  apprehended*  Tlxls 
opinion  does  not  relieve  such  escape  from  being  apprehended 
at  any  time  and  returned  to  the  reformatory  to  servo  out 
the  term  of  his  sentence* 


Respectfully  submitted. 


TYR*..'7.  BTIRTON 
Assistant  Attorney  General 


APPROVED: 


TTtnSYEon 

(Acting)  Attorney  Oeneral 


TWB:DA 


■carrying  concealed  WEAPONS:  A violation  of  Section  4029  R.  S.  Mo.  1929. 

, ’ Pistol  carried  in  cab  of  truck. 

V 


February  12,  1938 


Mr.  0.  Logan  Marr 
Prosecuting  Attozmey 
Versailles,  Missouri 


Dear  Sir: 

.0  have  your  request 
v/liether  or  not  truck  drivers 
gun  on  the  floor  or  seat  of  a 


of  February  10th  for  an  opinion  as  to 
engaging  In  the  practice  of  carrying  a 
truck  Is  a violation  of  any  s tatc  law 


You  will  find  this  exact  question  answered  and  passed  upon 
in  State  vs.  Renard,  273  S.W.  1058,  wherein  the  defendant  was 
arrested  while  driving  an  automobile  on  Olive  street  li  St. Louis 
and  was  found  to  have  a loaded  revolver  on  the  floor  of  the  car 
at  defendant's  feet.  The  night  was  dark  and  the  revolver  could 
not  be  seen.  The  Court  held,  1.  c.  1058: 

"This  was  a concealment  within  the  meaning 
of  the  statute.  State  vs.  Conley,  230  Mo. 

21,  25,  217  S.W.  29."  • 


CONCLDSION 


It  la  therefore  the  opinion  of  this  office  that  the  carrying 
of  a revolver  by  a tinick* driver  about  the  cab  of  his  truck  at  night, 
in  the  dark,  is  a violation  of  Section  4029  R.S.  1929,  prohibiting 
the  carrying  of  concealed  weapons. 


Respectfully  submitted. 


APPROVED: 

FRANKLIN  L,  RltAQAN 
Assistant  Attorney  General 


J.  • V 

(Acting)  Attorney  General 


MISSOURI  TRAINING  ) Costs  of  transportation  of  boys  to  be  paid  by 

SCHOOL  ) state  or  county; 

DELINQUENT  ) Costs  of  transportation  to  reformatory  paid 

by  covinty. 

' February  lb,  1938 


Hon*  J,  L.  r.at thews 
Director  Department 
of  Penal  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 

We  have  your  request  of  February  12,  1938,  for  an  opinion 
which  Is  In  part  as  follows: 

"Many  times  the  question  of  coat  In  brln£i- 
In^i  a boy  here  has  arisen,  //hether  or  not 
the  County  or  State  pays  for  such  cost* 

I am  attachinis  copy  of  report  from  !'r* 

Hlijhflll  on  the  subject,  and  I would  like 
to  liave  an  official  opinion  on  this.  In 
order  that  we  will  comply  with  the  law. " 

This  opinion  Is  beln(i  written  with  purtlculi  r reference 
to  t>ie  juvenile  act  In  counties  of  leas  than  fifty  tliousand 
population* 

iVe  call  your  attention  to  vSectlon  8357  R*  S*  Missouri  1929, 
which  In  part  provides^  as  follows: 

"In  all  cases  oi  conviction  of  felony, 
wherein  the  punishment  Is'^com:  iltment  to 
tlie  reformatory,  the  coat  of  the  proceedings 
and  of  the  delivery  of  such  person  to  the 
reformatory  shall  be  paid  by  the  state;  and 
In  all  cases  of  misdemebnor,  wherein  the 
punishment  Is  commitment  to  the  reformatory, 
the  cost  of  the  proceedlni^s  and  the  delivery 
of  such  person  to  the  reformatory  shall  be 
paid' by  the  county  in  which  the  conviction 
la  had.^f  * *" 


Hon*  J*L*  Matthews 


2- 


February  15,  1938 


^he  question  arises  as  to  whether  all  persons  comiiltted 
to  the  refonsf tory  (now  the  Missouri  Training  School  Tor  Boys) 
have  been  convicted  as  that  tom  Is  used  in  the  auove  statute* 

Section  14159  H*  S*  Missouri  lu29  provides  tmt  boys 
over  the  age  of  seventeen  and  uncer  the  age  of  twenty-one  who 
are  fovind  delinquent  in  a court  t^avlng  jurisdiction  of  lalide- 
neartors  may  be  sentenced  to  the  reformatory*  In  such  a case 
all  state  rights  guaranteed  by  the  constitution  to  a defendant 
in  a criminal  trial  must  be  preserved  in  this  proceeding* 

In  dealing  with  boys  under  the  age  of  seventeen,  who 
may  be  cwivicted,  we  have  tnree  specific  groups  to  deal  with, 
(Section  (iSbO  Li^ws  of  Missouri  1933,  331),  as  follows: 

(1)  boys  convicted  under  the  general  law  for  a criminal  offense, 
the  minimum  pvinlshment  of  which  is  ten  years  In  the  penitentiary; 

(2)  boys  convicted  of  other  felonies  vdiereln  the  mlnlnaun  punish- 
ment Is  less  than  ten  years  in  the  penitentiary;  (3)  ]‘oys  con- 
victed of  a mlsder.ieanor* 

In  the  first  class  above  enumerated  a boy  under  the  age 
of  seventeen  may  be  tried  for  a criminal  offense  which  carries 
a ifilnlmum  punishment  of  ten  years  in  the  penitentiary*  Under 
sue  circumstances  it  is  optional  with  the  trial  judge  to 
sentence  such  boy  to  the  penitential^  or  to  the  reformatory*  In 
either  event  the  boy  has  been  convicted,  and  the  cost  of  trans- 
ferring him  to  the  refoimatory  Is  to  be  paid  by  the  state,  d367 
supra,  and  Ills  support  Is  fixed  at  fifteen  dol'ars  per  month, 
to  be  paid  by  the  county,  flections  8356,  8359  R*  S.  Mssourl  1929* 

In  the  second  class  of  cases,  where  the  boy  is  convicted 
of  a felony,  carrying  a minimum  x^uiilchment  of  less  than  ten  years 
In  the  penitentiary,  he  may  be  sentenced  to  the  reformatory,  8350 
supra.  In  this  case  the  cost  of  transferring  such  boy  to  the 
reformatory  is  to  bo  paid  by  the  state  under  r>oction  8357  supra, 
while  the  support  of  such  boy  while  in  the  refoinmatory  is  to  be 
paid  by  the  county.  Sections  8358,  8359  supra* 
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In  the  thlx*d  case,  where  the  boy  is  convicted  of  a 
jalsdemeanor  ho  niay  be  sentenced  to  the  reforrautory,  .i550  supra. 

In  this  case  the  cost  of  his  transportation  to  the  reformatory 
Is  to  be  paid  by  the  county,  8357  supra,  and  his  support  w':lle  In 
the  reformatory  Is  to  be  paid  by  the  covmty.  Sections  8366, 

8359,  supra. 

There  Is  still  another  class  of  Individuals  who  are 
cozmnltted  to  the  reformatory  under  the  Juvenile  act  who  are 
known  as  "delinquents".  When  a boy  Is  tried  In  the  juvenile  court 
for  delinquency,  which  acta  of  delinquency  may  or  may  not  con- 
stitute a violation  of  a crlinlnal  statute,  he  can  only  be  adjudged 
a delinquent,  r>ectlon  14161  ii.S.  Missouri  1929.  A person  irtio  la 
adjudged  a delinquent  undjer  a Juvenile  act  lias  not  been  found 
guilty  of  any  criminal  offense  and  there  has  been  no  conviction 
for  either  a felony  or  misdemeanor.  Lang  vs.  Ccnnmonweulth,  226 
S.W.  379  , 383,  190  Ky.  29;  Alexander's  Adialalstrator  vs.  Kentucky 
Bankers'  association,  35  S.W.  (2)  287,  288,  237  Ky.  232.  It  there< 
fore  appears  that  a person  udio  is  adjudged  delinquent  In  the 
Juvenile  court  Is  never  convicted  of  either  a felony  or  a mis- 
demeanor as  the  term  conviction  is  used  in  section  8357  supra. 

This  appears  sustained  by  a decision  of  the  Sujr  ome  Court  In 
Banc  In  8tate  ex  rol.  vs.  Rutledge,  13  3.W.  (2)  1061,  1.  c.  1064, 
wherein  the  Court  pointed  out  that  although  the  Juvenile  court 
has  exclusive  Jurisdiction  of  boys  under  the  age  of  seventeen, 
such  ^oy  may  ' je  tried  for  delinquency  or  may  be  tried  for  a 
criminal  offense. 

The  cost  of  such  Juvenile  hearings  Is  taxed  against  the 
County,  Section  14166  h.  S.  Missouri  1929.  It  Is  made  the  duty 
of  the  probation  officer  "to  take  charge  of  any  child  before  and 
after  hearing  as  may  be  directed  by  the  court".  Section  14173 
R.  S.  Missouri  1929,  and  the  support  of  sucli  delinquent  while 
In  the  reform  >tory  Is  to  be  paid  by  the  County,  Section  14176, 
Section  8353  R.  S.  ?llr80uri. 

Under  section  14167  R.  S.  Missouri  1929,  it  is  the 
duty  of  the  Juvenile  Judge  to  determine  whether  or  not  a ooy 
Is  "delinquent"  before  ordering  any  coia.iltment.  The  Juvenile 
recoils  should  not  recite  that  the  boy  under  seventeen  years  of 
age  is  found  guilty  of  a felony  or  misdemeanor  but  it  should 
only  recite  that  he  is  fo\ind  to  be  delinquent  within  the  meaning 
of  the  Juvenile  act.  Such  boy  Is  not  being  tried  for  a criminal 
offense  and  la  not  accorded  In  sucn  trial  the  benefits  of  certain 
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constitutional  guarantees  accorded  to  pe:'sons  who  are  being 
tried  for  a crime*  State  ex  rel*  vs*  R-;t ledge  supra*  The  in- 
clusion of  an^  language  in  a coimaltment  of  a Juvenile  to  a 
reformi  tory  reciting  that  such  delinquent  has  been  found  guilty 
of  a felony  or  olsdemoanor  is  svirplusage  ftnd  should  be  disregarded* 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the 
state  shall  pay  the  costs  of  transporting,  boys  to  the  reformatory 
who  have  been  convicted  of  a folony;  that  the  county  sliall  pay 
such  costs  of  transportation  for  all  who  liave  been  convicted  of 
a misdemeanor,  and  shall  also  pa^  the  costs  of  transporting  all 
boys  sent  to  the  reformatory  as  "delinquents"* 


Respectfully  submitted. 


FRANKLIN  E.  . EAOAH, 
Assistant  Attorney  General 


AP. ROVED: 


7*T."TATO5R 

(Acting)  Attorney  General 


I'ERl  UK 


< 7 

. INSTITUTIONS: 

MISSOURI  TRAINING  SCHOOL' 

FOR  BOYS: 

When  male  persons  between  17  & 21 
may  be  committed. 


Boys  from  17  & 21  charsed, tried  & 
convicted  as  delinquents  in  Section 
14159  R.S.  Moo  1929  may  be  sent  to 
Missouri  Training:  School  for  Boys, 


yrs. 


PebrtiaiTr  17,  1958 


Mr.  J.£.  Matthews, 

Department  of  Penal  Institutions, 

Jefferson  City,  Missouri* 

SUPPLEMENTAL  OPINION 


Dear  Sin 

After  rendering  the  opinion  dated  January  27,  1958, 
pertaining  to  the  age  limit  of  persons  who  may  be  admitted 
to  the  Missouri  Training  School  for  Boys,  I find  upon  x*ead- 
ing  Section  14159  R*S*  Mo*  1929,  that  there  is  one  exception 
to  the  rule  that  I oiade  in  that  opinion,  and  I am  submitting 
the  following  as  a supplomental  opinion  to  the  one  to  you 
dated  January  27,  1938*  Section  14159  K*S*  Mo*  1929  is  as 
follows  I 


FILED 


"Whenever  in  the  state  of  Missouri  any 
minor  of  the  age  of  seventeen  years  or 
over  shall  oorvnit  any  of  the  acts  consti- 
tuting a delinquent  child  as  defined  in 
the  statutes  of  this  state,  applicable  to 
children  under  seventeen  years,  such  Eolnor 
may  be  caused  to  be  broujit  by  his  or  her 
parents  or  lawful  guardleui  or  by  the  pro- 
bation officer  or  by  any  person  inter- 
ested in  said  minor,  before  a court  of ■ 
record  having  jurisdiction  over  misde- 
meanors, and  tried  in  the  same  manner 
as  a person  charged  with  the  cozonission 
of  a misdemeanor*  Up'^n  the  finding  of 
delinquency,  the  couzt  may  proceed  to 
3aaake  such  order  in  the  case  as  may  seen 
to  be  for  the  best  interests  of  said 
minor,  either  by  ooinmltment  to  any  pub- 
lic institution,  or  to  any  private  insti- 
tution willing  to  receive  such  minor,  or 
to  the  care  and  custody  of  any  ixuiivldual 
willing  to  care  for  said  minor  or  said 
minor  may  be  left  in  the  care  of  his  or 
her  parents  or  guardian,  subject  to  the 
supervision  of  the  court  under  szzspended 
sentence;  or  the  court  may  proceed  to 
make  any  other  lawful  dispoaition  of  the 
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ease.” 


And  vtnder  Section  14161,  1 flhd  the  words  "delinquent 
child"  as  defined  to  include! 


The  words  delinquent  child* 
shall  include  any  child  under  the  age  of 
seventeen  years  who  violates  any  law  of 
this  state,  or  any  city  or  village  ordi- 
nance, or  who  is  incorrigible  j or  idio 
knowingly  associates  with  thieves,  vicious 
or  immoral  persons,  or  who  is  growing  up 
in  idleness  or  crime,  or  who  knowingly  visits 
or  enters  house  of  ill-repute  or  any  place 
idiere  any  gambling  device  is  operated;  or 
any  saloon  or  'dz>amshop  where  intoxicating 
liquors  are  sold;  or  who  is  either  habit- 
ually truant  from  any  day  school,  or  who, 
while  in  attendance  at  any  school,  is  in- 
corrigible, vioious  or  imnoral* 


CONCLUSION 


By  virtue  of  the  provisions  of  the  foregoing  section^, 
this  office  is  of  the  opinion  that  any  male  person  between 
seventeen  and  twenty  one  years  of  age  who  comnits  any  of  the 
acts  constituting  a delinquent  child  as  defined  in  Section 
14161,  supra,  and  who  is  charged,  tried  and  found  guilty  as  a 
delinquent  child  under  the  provisions  of  Section  14159,  supra, 
may  be  committed  to  any  public  institution. 


We  are  further  of  the  opinion  that  such  minor  convicted 
as  aforesaid  may  be  committed  to  the  Missouri  Tz>aining  ^<^ool 
for  Boys. 


Respectfully  submitted. 


TYWi  W.  BURTON 
Assistant  Attorney  General 

APPROVED! 


TrmrPEM 

(Acting)  Attoxney  General 
TWBiDA 
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SHERIFF: 


Sheriff  Is  entitled  to  payment  for  board 
of  prisoners  fixed  by  his  local  county 
court  where  he  has  charge  of  prisoners 
coming  from  another  county  that  has  no 
■lail. 

February  21,  1938 


Mr.  0..  Logan  Marr, 

Frosecutln^  Attorney 
Morgan  Coimty, 

Veraaillea,  Missouri. 

Dear  Sin 

This  will  acknowledge  receipt  of  your  request  dated 
February  14,  1958,  for  an  opinion  from  tlxis  office  idiich 
request  reads  as  follows t 

"Morgan  County  does  not  have  a suit* 
able  jail,  and  prisoners  are  sent  to 
Cooper  County  Jail  by  virtue  of  section 
8545. 

The  Circuit  Court  baa  entered  an  order 
of  record,  designating  the  Cooper  County 
Jail  as  the  regular  Morgan  County  Jail. 

In  November  1937,  the  County  Court  of 
Morgan  County,  Mo.  under  section  11794, 
made  an  ox^er  fixing  the  board  of  prison- 
ers in  Jail  at  60^  fjer  day  x>er  i?tan. 

The  County  Court  of  Cooper  County,  Mo., 
has  fixed  the  board  of  prieoncrs  in 
Cooper  County  at  70^  jper  day  per  man. 

The  sheriff  of  Morgan  County,  Mo.,  takes 
all  his  county  and  state  prlscmers  to  the 
hooper  Coimty  Jail,  and  the  Jailor  of 
Cooper  county  will  not  feed  the  prisimers 
from  Morgan  County  at  the  rate  of  60^  per 
day  per  man,  and  then  feed  his  own  prison- 
ers at  70^  per  day  jper  man.  From  section 
8545,  the  Cooper  County  Jailor  ^st  take 
in  the  Morgan  Coimty  prisoners  brought 
over  by  the  sheriff  of  Morgan  County, 

Does  the  County  Court  of  Morgan  County, 

Mo.,  have  to  pay  the  Cooiwr  County  ra  e 


/y 
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of  $70^  per  day  per  roan,  or  does  the 
60^  per  day  per  man  prevail,  and  that 
is  all  the  court  can  pay  the  jailor  of 
Cooper  county? 

If  the  county  court  of  Morgan  County, 

Mo«  is  bound  by  the  70^  per  day  per  max: 
in  Cooper  county,  can  the  county  court 
of  Morgan  County.  Mo.  change  their  order 
of  ^^.60^  per  d;?.y  to  7C^  per  day  per  man?” 

Section  8527  K.S.  Uo.  1929  reads  as  follows! 

”It  shall  be  the  duty  of  the  sheriff 
and  jailer  to  receive,  from  constables 
and  other  officers,  all  persons  who 
shall  be  apprehended  by  such  constable 
or  otlxer  officers,  for  offenses  against 
this  state,  or  who  shall  be  conmitted 
to  such  jail  by  any  competent  authority; 
and  if  any  sheriff  or  jailer  shall  re- 
fuse to  receive  any  such  person  or  per- 
sons, he  shall  be  adjudged  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be 
fined  in  the  discretion  of  the  ooxirt.” 

Section  8553  R.S.  Mo.  1929  reads  as  follows: 

"VThenever  any  person,  conmitted  to  Jail 
upon  any  criminal  process,  under  any 
law  of  this  state,  shall  declare,  on 
oath,  that  he  is  unable  to  buy  or  pro- 
cuxw  necessary  food,  the  sheriff  or 
jailer  shall  provide  such  prisoner  with 
food,  for  which  he  shall  be  allowed  a 
reasonable  compensation,  to  be  fixed 
by  law;  and  if,  from  the  inclemency  of 
the  sesmn,  the  sickness  of  the  prisoner 
or  other  cause,  the  sheriff  shall  be 
of  the  opinion  that  fuel,. additional 
clothes  or  bedding,  medicine  and  med- 
ical attention  are  necessary  for  such 
prisoner,  he  shall  furnish  the  same, 
for  vhich  he  shall  be  allov.ed  a reason- 
able compensation." 

Section  8545  R.S.  Uo.  1929  reads  as  follows: 

"It  slxall  be  lawful  for  the  sheriff  of 
any  county  of  this  state,  when  there 
shall  appear  to  be  no  jail,  or  vhere 
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the  Jail  of  such  ootinty  shail  be 
Inau  Tlclent,  to  ca  .inlt  any  per- 
son or  persons  in  his  custody, 
either  on  civil  or  criminal  pro- 
cess, to  the  nearest  Jail  of  some 
other  county;  and  It  la  hereby 
made  the  duty  of  tlie  sherlx'f  or 
keeper  of  the  Jail  of  said  county 
to  receive  such  person  or  persons, 
so  committed  as  aforesaid,  and  lilm, 
her  or  them  safely  keep,  subject  to 
the  order  or  orders  of  the  Judge  of 
the  court  for  tlie  county  from  whezice 
said  pxd.aoner  was  brought." 

Section  11794  R.3.  Mo.  1929  reads  as  follows; 

"Hereafter  sheriffs,  marshals  and 
other  office!^  shall  be  allowed  for 
furnishing  each ^prisoner  with  board, 
for  each  day,  such  sum,  not  excer^d- 
Ing  seventy-five  cants,  as  may  be 
fixed  by  the  county  court  of  eaoli 
county  and  by  the  munlcljpal  assembly 
of  any  city  not  In  a county  In  this 
state  I provided,  that  no  sheriff 
shall  contract  for  the  furnishing  of 
such  board  for  a price  less  than  that 
fixed  by  the  county  co  -rt." 

This  section  as  you  will  notice,  provides  that  no  sheriff 
sl^iall  contract  for  the  furnishing  of  such  board  for  a price 
less  than  that  fixed  by  the  county  covirt.  The  term  "county 
court"  means  the  county  court  where  the  pz*ison<>r  Is  furnish- 
ed with  board.  According  to  joxjt  request,  the  oovinty  court 
of  Cooper  County,  Missouri,  has  fixed  the  board  of  prisoners 
In  Cooper  County  at  seventy  cents  per  day  per  man  and  If  the 
sheriff  of  Cooper  Coxinty  should  charge  a less  amount  than 
seventy  cents  per  day  per  man,  he  would  be  violating  that 
part  of  Section  11794  R.S.  Mo.  1929,  vhloh  fcrblds  him  accept 
Ing  a price  less  than  fixed  by  his  own  local  county  court. 

Section  11795  R.S.  Mo.  1920  reads  as  follows: 

"It  shall  be  the  duty  of  the  county 
courts  of  each  county  In  this  state 
at  the  November  term  thereof  In  each 
year  to  make  an  order  of  record  fix- 
ing the  fee  for  furnishing  each  pris- 
oner with  board  for  each  day  for  one 
year  conmenolng  on  the  first  day  of 
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January  next  thereafter^  and  it  shall 
be  the  duty  of  the  clerk  of  the  county 
court  to  certify  to  the  clerk  of  the 
circuit  court  of  such  county  a copy  of 
such  order,  and  the  same  shall  be  filed 
In  the  office  of  the  clerk  of  the  clr- 
cxilrt  court  for  the  use  of  the  said 
clerk  and  the  Judge  and  prosecuting 
attorney  In  making  and  certifying  fee 
bills." 

According  to  this  section,  it  shall  be  the  duty  of  the  clerk 
of  the  county  court  to  certify  to  the  clerk  of  the  circuit 
couz*t  of  such  cotmty  a copy  of  such  order.  End  the  same  shall 
be  filed  In  the  office  of  the  clerk  of  the  circuit  court  for 
the  use*  of  said  clerk  and  the  Judge  and  prosecuting  attorney 
In  making  and  certifying  fee  bills.  According  to  tlds  p&vt  of 
Section  11795,  it  all  goes  on  the  theory  that  the  allowance 
must  be  fixed  by  the  local  county  covu  t and  certified  by  the 
local  officers  authorized  thereb;  • 

In  the  case  of  State  ex  rel.  Saline  County  v.  Price, 

246  S.W.  572,  the  court  held* 

"The  trial  court  held  that  sums  receiv- 
ed by  the  sheriff  from  the  county  for 
the  board  of  prisoners  In  his  charge  as 
Jailer  were  not  fees  for  which  the  plain- 
tiff can  be  held  to  account,  as  a part 
of  his  compensation  allowed  by  the  statute. 

Section  11056,  R.S.  1919.  Section  12551, 

R.S.  1919,  provides  that~ 

*The  sheriff  * * * shall  have  the  custody, 
rule,  keeping  and  charge  of  the  Jail  with- 
in his  coxmty,  and  of  all  the  prisoners 
In  such  Jail,  and  may  appoint  a Jailor 
vuider  him,  for  vhoGe  conduct  he  shall  be 
responsible. • 

In  this  capacity  It  became  his  duty  to  see 
that  the  prisoners  confined  thei’e  were  pro- 
vided with  food,  bedding,  and  nodical  atten- 
tion. Section  11003  makes  It  the  duty  of 
the  cotmty  court  at  the  November  term  of 
each  year  to  fix  the  fee  for  fumlahlng 
each  prisoner  with  board  for  each  day 
during  the  following  calendar  year. 

During  the  entire  term  of  the  defendant 
Price,  the  amount  of  this  daily  charge 
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was  limited  to  50  cents,  and  the 
sheriff  or  Jailer  was  forbidden  to 
make  any  contract  for  the  boax'dlng 
of  prisoners  for  a less  sum.  « * *." 

Section  11795  R.S.  Mo.  1929,  Is  Identical  with  Section  11003 
R.3.  Mo.  1919  mentioned  In  the  opinion  of  this  case. 

The  legislature.  In  authorising  the  coxinty  court  to 
fix  the  sum  to  be  charged  for  the  board  of  prisoner  s, could 
not  delegate  the  authority  to  the  county  court  of  Morgan  Covuity, 
Missouri,  to  fix  the  board  of  prisoners  confined  In  the  Jail 
of  Cooper  County,  Ulssourl. 

In  the  case,  of  State  ex  zel.  huokner  v.  MoElroy,  309 
Mo.  595,  the  legislature  of  this  ataJte  attempted  to  pass  an 
act  tdilch  would  place  the  control  of  several  of  the  county 
buildings  under  the  parole  board  adxlch  consisted  of  circuit 
Jidgea  of  Jackson  County,  Missouri.  Tills  act  was  In  direct 
violation  and  imconstltutlonal  and  was  so  held  by  the  court. 

It  was  xin constitutional  for  the  reason  that  It  violated  Section 
36  of  Article  VI  of  the  Missouri  State  Constitution  which  reads 
as  follows: 


"In  each  county  there  shall  be  a county 
court,  idiloh  shall  be  a court  of  record, 
and  shall  have  Jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  Ihe  court  ahall- 
consist  of  one  or  more  Judges,  not  exceed- 
ing three,  of  ihcHn  the  probate  Judge  may 
be  one,  as  may  be  provided  by  law." 

The  court  In  this  case  also  held  as  follows: 

"The  gist  of  this  case  hovers  around 
Section  36  of  Article  VI  of  the  Missouri 
Constitution  for  1875.  This  section 
reads:  *In  each  county  there  shall  be 

a county  court,  which  shall  be  a court 
of  record,  and  shall  have  Jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 

The  court  ahall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  idiom 
the  probate  Judge  may  be  one,  as  may 
be  provided  by  law. * By  law  these • 
courts  have  been  established  so  as  to 
consist  of  a presiding  Judge  (to  be 
elected  by  the  whole  county)  and  two 

associate  or  district  Judges  to  be 
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chosen  by  the  electorate  of  their 
respective  districts.  But  idiat  we 
want  to  emphasize  la  the  fact  that 
the  court  Is  of  constitutional  origin, 
and  Its  jurisdiction  fixed  by  the  Con- 
stitution. In  the  language  of  the 
organic  law  such  court  'shall  have 
jurisdiction  to  transact  all  county 
•»  « « « business. ' Other  Imalne.ss  may 
be  added  to  Its  jurisdiction  by  law, 
but  no  law  can  take  fzrom  It  that  ahlch 
the  Constitution  expressly  glves,!^., 
that  It  shall  tz^ansaot  all  covinty  bus- 
iness. By  Section  2574,  Revised  Stat- 
utes 1919,  such  court  Is  gl/en  control 
of  all  county  property,  both  real  and 
personal,  and  with  It  the  added  author- 
ity to  purohtise,  lease  axid  receive  by 
donation  any  property,  real  or  personal, 
for  the  county.  Likewise  we  find  the 
power  to  sell  property  belonging  to  the 
county,  and  to  aruilt  and  settle  all  de- 
mands against  the  county.  Much  of  this 
section  has  stood  for  many  years,  and 
Is  and  was  a legislative  construction 
of  the  Constitution  when  It  speaks  of 
transacting  county  \^aalneS8.  Ilie  law- 
makers understood  that  the  transacting 
of  county  business  meant  the  control 
of  all  covinty  property,  whether  such 
property  was  In  the  nature  of  either 
penal  or  eleemosynary  Institutions. 

The  law-BU'kers  would  have  jxist  as  such 
power  to  place  the  county  jail,  or  the 
poor  farm  under  the  control  of  a parole 
board,  as  they  would  have  to  place  the 
three  Institutions  mentioned  in  the 
pleadings  herein.  Or,  to  biToaden  the 
field,  the  divers  state  eleeiuosynary 
and  pehal  Institutions  of  the  State 
could  as  well  be  placed  in  a'  board  of 
supr  mie  or  circuit  judges,  nie  manage- 
ment of  ootinty  and  state  property,  hav- 
ing no  direct  connection  with  the  work 
of  the  jxdges,  should  not  be  placed  In 
the  hands  of  the  Judges.  It  has  been 
ruled  that  courts  can  appoint  agents 
and  off  1 cell’s  connected  with  the  court  and 
look  after  the  property  wherein  the  courts 
ar^  held,  and  many  things  Incidental  to 
the  workings  of  courts,  but  such  Is  not 
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the  case  here.  For  that  reason  we 
do  not  discuss  or  pass  upon  such 
matters.  Here  the  power  Is  conferred, 
by  the  Constitution,  upon  the  County 
Court  of  Jackson  Coiinty  to  manaise  and 
control  these  Institutions  and  no  mere 
legislative  act  can  thwart  the  Consti- 
tution, ****«■»«***#***,• 

Section  8645  R,S,  Mo,  1929  as  set  out  above,  does  not 
mention  anything  about  the  sum  or  price  to  be  charged  for  the 
board  of  a prisoner  In  the  coxanty  to  tdiich  the  prisoner  has 
been  sent.  In  the  case  of  Ransom  v.  Gentry  County,  48  Mo, 
341,  1,0,  343,  the  court  helds 

"The  language  of  the  statute  also  re- 
fers to  the  county  where  the  prisoner 
Is  held  In  custody,  Hie  expense  can 
only  be  Incurred  with  the  sanction  of 
the  Judge  of  the  court  having  criminal 
Jurisdiction  for  his  (the  sheriff *s) 
county,  or  any  two  Justices  of  the  county 
court  of  his  county,  and  must  be  audited 
and  paid  as  other  county  expenses. 

This  case  was  a case  tdiere  a prisoner  was 
Indicted  on  a felony  In  one  county  and 
was  removed  by  change  of  venue  to  another, 
not  provided  with  a sufficient  Jail,  the 
former  county  was  held  not  liable  for  the 
guarding  of  the  prisoner  In  the  latter, 
when  the  cost  arose  from  a fallxu'e  of  the 
county  to  provide  such  Jail,  The  county 
falling  to  provide  the  Jail  was  held  to 
bear  the  expenses. 

Statutes  must  be  construed  In  their  exact  terms.  In 
the  case  of  Stpte  ex  rel.  v.  Cobb,  55  S,W,  (2d)  57,  the  court 
held  I 

"The  rule  Is  well  stated,  as  follows: 

*A  statute  Is  not  to  be  read  as  If 
open  to  construction  as  a matter  of 
course.  It  Is  only  In  the  case  of 
flUTiblguous  statutes  of  uncertain  mean- 
ing that  the  rules  of  construction  can 
have  any  application,  V.hero  the  lang- 
uage of  a statute  Is  plain  and  un- 
ambiguous and  Its  meaning  cleaa*  and 
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unmlstsikable,  there  Is  no  z*ooin  for 
oon8tz*uctlon,  and  the  courts  are  not 
permitted  to  search  for  its  meaning 
L^eyond  the  statvite  itself*'  « « « «*" 

The  court  in  the  seone  case  further  held: 

*«  « « » In  Lewis-Sutherland  Stat* 

Const,  vol*  2 (2d  Ed.)  p.  737,  it 
is  saidt 

'HVhere  the  omission  is  not  plainly 
indicated  and  the  statute  as  written 
is  not  incongruous  or  unintelligible 
and  leads  to  no  absurd  z*esults,  the 
court  is  not  justified  in  making  an 
interpolation.'  ********  *," 

59  Corpus  Juris  at  page  ^1,  sets  out  the  following! 

"In  oonatiuing  a statute  to  give 
effect  to  the  intent  or  purpose  of 
the  legislature,  the  object  of  the 
statute  nust  be  kept  in  mind,  and 
such  construction  placed  upon  it  as 
will,  if  possible,  effect  its  pur- 
pose, and  render  it' valid,  even  though 
it  be  somewhat  indefinite*  To  this 
end  it  should  be  given  a reasonable 
or  liberal  constructlcmi  and  if  sus- 
ceptible of  more  than  one  construction, 
it  must  be  given  that  which  will  best 
effect  its  puz>poae  rather  than  one  whidi 
would  defeat  it,  even  though  such  oon^ 
struction  is  not  within  the  strict  lit- 
eral interpretation  of  the  statute,  and 
even  thoud^  both  are  eqtzally  reasonable* 

Hi/here  there  is  no  valid  reason  for  one 
of  two  constructions,  the  one  for  which 
there  is  no  reason  should  not  be  adopt- 
ed. The  legislature  cannot  be  held  to 
have  intended  something  beyond  its 
authority  in  order  to  qualify  the  lan^ 
guage  it  has  used,"  citing  Bets*  v* 

Columbia  Telephone  Co*,  (App.)  24  3*W* 

(2d)  224* 
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In  the  case  of  Fischbaoh  Brewing  Company  v.  City  of 
St.  Louis  et  al.,  95  S.W.  (2d)  335,  the  court  held: 

"In  determining  the  meaning  and  in- 
tent of  a statute  it  is  proper  to 
consider  the  time  of  its  enactment, 
the  surro\inding  facta  and  circum- 
stances, the  purpose  for  which  the 
law  was  enacted,  the  cause  or  ne- 
cessity which  induced  its  enactment, 
the  prior  condition  of  the  law,  the 
mischief  sought  to  be  remedied,  con- 
temporaneous and  prior  historical 
events  which  may  have  influenced  the 
enactment;  in  other  words,  the  Ju- 
dicial interpreters  of  the  law  shoxild 
put  themselves  as  near  in  the  position 
of  the  raalers  of  the  law  as  possible 
in  order  to  more  correctly  ascertain 
their  Intent  in  its  enactment.  Suther- 
land on  Statutory  Construction  (2d  Ld. ) 

466,  p.  864,  471,  p.  883." 

It  has  been  held  that  when  a county  court  had  made  a 
valid  order  in  reference  to  the  board  of  prisoners,  it  has 
exhausted  its  power  and  cannot  change  that  order.  In  the 
case  of  Mead  v.  Jasper  County,  266  S.M.  467,  the  coiirt  held: 


"«  « « « The  ootmty  court-  having  stede 
a valid  order  which  was  within  its 
power  and  duty  to  make  at  the  November 
term  and  before  January  Ist,  exhausted 
its  power  in  respect  thereto  for  that 
year  and  could  not  set  same  aside  after 
January  Ist,  particularly  if  rights 
became  fixed  thereby  Ibr  the  ensuing 
year.  In  Bayliss  v.  Qibbs,  261  Mo. 
loo.  cit.  506,  158  S.W.  594,  it  was 
said: 


*Thla  court,  in  numerous  oases,  has 
repeatedly  held,  that  the  county  courts 
of  the  resi>eotive  oo\mties  of  the  state 
are  not  the  general  agents  of  the  coun- 
ties of  the  state.  They  wre  covirts  of 
limited  Jurisdictions,  with  powers  well 
defined  and  limited  by  the  laws  of  the 
state;  and  as  has  been  well  said,  the 
statutes  of  the  state  constitute  their 
warrant  of  authority,  and  when  they  act 
outside  of  and  beyond  their  statutoiry 
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authority,  their  acts  are  null  and 
void. * 

In  Saline  Coimty  v.  Wilson,  61  Ho. 
loc.  clt.  239,  It  vassaldt 

* County  oovirts  are  only  agents  of 
their  respective  counties  In  the 
manner  and  to  the  extent  prescxlbed 
by  law.  So  long  as  they  continue 
to  tread  in  the  narrow  x>athway  allot- 
ted to  their  feet  by  legal  enactment, 
their  acts  are  valid,  hut  whenever 
they  step  beyond,  their  acts  are  void. ' 

The  general  rule  Is  laid  down  In  15 
Corpus  Juris,  p.  470,  where  It  Is  saldt 

*Whex*e  a county  board  or  court  exercises 
functions  idilch  are  administrative  or 
ministerial  In  their  nature  and  which 
pertain  to  the  ordinary  oovanty  business, 
and  the  exercise  of  such  functions  Is 
not  restricted  as  to  time  and  manner.  It 
may  modify  or  repeal  Its  action;  but  In 
no  event  has  such  court  or  boaxHi  the 
power  to  set  aside  or  to  modify  a ju- 
dicial decision  or  order  made  by  It  after 
rights  have  lawfully  been  acquired  there - 
tinder,  unless  authorised  so  to  do  by  ex- 
press statutory  provision.  « « « The 
same  Is  the  case  after  an  appeal  has 
been  allowed,  or  where  some  special  stat- 
utory power  la  exercised,  the  time  and 
mode  of  the  exercise  thereof  being  pre- 
scribed by  statute.  Where  the  previous 
action  of  the  board  Is  In  the  nature  of 
a contract  vkich  has  been  accepted  by  the 
other  party,  or  on  the  fai^  of  which  the 
latter  has  acted,  it  cannot  be  rescinded 
by  the  board  without  the  consent  of  the 
other  party.  Conversely,  where  the  pro- 
position has  not  been  accepted  or  acted 
on  by  the  other  party,  the  board  may  re- 
strict or  rescind  Its  aotl<»i.  In  the 
absence  of  express  statutory  authority, 
a county  board  cannot  review  or  reverse 
the  act  of  a prior  board  performed  with- 
in the  scope  of  authority  oonfezv*ed  by 
law.  A county  board  or  court  may,  however. 
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at  the  term  or  seaelon  at  «hl<di  an 
order  is  made,  revise  or  irescind  it, 
provided  this  is  done  before  any  ri^ts 
accrue  thereunder,  but  ordinarily  they 
have  no  uower  to  do  su(di  act  subsequent 
to  such  term  or  session,* 

Section  11CX>2  oontecqplates  that  the 
sheriff  himself  will  furnish  the  board 
for  the  prisoners  under  his  care  in  the 
county  jail.  But  the  proviso  that  he 
shall  not  contract  for  the  ftiznishing 
of  such  board  for  a price  less  than  that 
fixed  by  the  county  court  recognises  the 
fact  that  he  may  lawfully  contract  with 
otl^rs  to  furnish  sudi  b^i-d,  the  only 
limitation  thereon  being  that  he  shall 
not  be  permitted  to  profit  thereby. 
Sections  11002  and  11005  requiie  provision 
to  be  made  for  the  futxire,  to  wit,  the 
ensuing  year,  and  consnon  fairness  requires 
that  the  county  court  should  not  be  i>er- 
ffiitted,  through  mere  caprice  or  even  while 
acting  under  entirely  proper  motives,  to 
change  its  order  to  the  detriment  of  tlie 
sheriff.  Certainly,  if  respondent  had 
elected  to  contract  with  a third  person 
for  the  board  of  prisoners  for  the  ensu- 
ing year  on  tlie  price  fixed  in  the  order 
of  December  1,  1922,  it  would  constitute 
a grievous  wron^  to  permit  the  county 
court  to  change  its  order,  * * ♦ * * 


CONCLUSION 

In  view  of  the  above  cited  authorities,  it  is  the 
opinion  of  this  office  that  the  County  Court  of  Morgan  Coimty, 
Ittssoviri,  must  pay  the  sheriff  of  Cooper  County,  the  rate 
of  seventy  cents  per  day  per  man  as  fixed  by  the  County  Court 
of  Cooper  County, 

It  is  also  the  opinion  of  this  office  that  the  County 
Coiirt  of  Morgan  County  cannot  change  their  order  fixing  the 
board  of  prisoners  in  Morgan  County  at  sixty  cents  per  day 
until  the  November  term  of  court  of  this  year  for  the  follow- 
ing year  beginning  January  1,  1959,  The  County  Court  of 
Morgan  County  is  indebted  to  the  sheriff  of  Cooper  Coxonty  in 
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the  amount  of  seventy  centa  per  day  per  man  and  oan  be 
paid  In  the  same  manner  aa  debts  created  by  the  Co\mty 
Court  of  Morgan  Ootmty. 


Respectfully  submitted. 


W.  J.  EUHKK 

Assistant  Attorney  General 


APFROVEDI 


J.  k.  fAYLdh 

(Acting)  Attorney  General 


T/JBiDA 


JURISDICTION 


; Right  of  trial  court  to  entertain  the  setting 
aside  of  the  verdict  after  case  has  been 
appealed. 


liarch  22,  1938. 


Mr*  0*  Logan  Marr 
Prosecuting  Attorney 
Morgan  Cotmty 
Versailles,  Missoxiri 

Dear  Sir: 

Referring  to  your  letter  of  January  Ist 
and  January  loth  last,  relative  to  the  case  of 
State  vs,  liotaenpiller,  wlxereln  you  state  that  tiie 
defendant  was  convicted  in  the  trial  covirt  and 
appealed,  tl'^erefroxn,  to  the  Supreme  Goxirt  on  the 
9th  of  October,  1937  and  tlikat  by  reason  of  the 
death  of  the  court  reporter,  some  fifty  days  after 
the  case  was  appealed,  a bill  of  exceptions  has 
not  been  procured  by  the  del endant,  and  wherein 
your  letter  of  January  Ist,  you  ask  this  depart- 
ment for  an  opinion  on  the  following  two  questions, 
to-witt 

"1*  lias  the  circuit  court  such 
jurisdiction  as  will  permit  him 
to  enter  an  order  directing  a 
new  trial  of  this  case,  after 
the  appeal  has  been  perfected 
to  tlie  point  that  the  same  is 
now  pending  in  the  Supreme  Court 
of  Missouri? 

"2,  After  the  trial,  and  the 
facts  that  Gus  Le  Compte  the 
Court  reporter  lived  fifty  days, 
will  the  mere  fact  that  the 
court  reporter  did  not  trans- 
cribe his  notes  for  the  appel- 
lant to  put  in  the  bill  of  ex- 
ceptions, be  sufficient  alone 
to  grant  a new  trial?" 

It  appears  from  your  letter  of  January  16th, 
that  tlie  court,  in  an  informal  way,  stated  that  he  did 
not  have  Jvirlsdiction*  We  take  tills  to  mean  that  the 
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court  did  not,  or  would  not,  entertain  setting  the 
▼erdlot  aside  and  giving  the  defendant  a new  trial, 
Henoe,  your  first  question  nay.  In  fact,  be  a moot 
one.  However,  we  will  answer  the  question,  assum- 
ing It  Is  still  a live  one,  but  will  have  to  give 
you  the  answer  In  two  ways,  because  we  do  not  know 
whether  or  not  the  term,  at  which  the  dafendant  was 
convicted  and  the  appeal  taken,  has  finally  adJoiu:*n- 
ed. 


If  such  term  has  finally  adjourned,  then 
the  trial  covirt  would  not  have  Jurisdiction  to  en- 
tertain the  setting  aside  of  the  verdict  on  the 
motion  for  a new  trial.  In  the  case  of  Ree<  vs. 
Bright,  232  Ko,  1,  o,  415,  the  court  salds 

"An  appeal,  except  for  limited 
puirposes,  divosts  the  trial  court 
of  Jurisdiction,  In  this  case 
the  term  had  ended.  Under  such 
circumstances  the  general  rule  la 
that  the  circuit  court  Is  divested 
of  Jurisdiction  and  the  Jurisdic- 
tion as  to  the  Jud^ent  and  the 
cause  Is  vested  In  the  appellate 
court, " 

If  on  the  other  hand  such  term  Is  still  In 
existence,  then  the  case  of  Hydraulic  Press  Brick  Com- 
pany vs,  Bambrlok  Biros,  Const,  Co,  et  al, , 211  S,  W, 

1,  o,  94,  applies,  wherein  the  court  saldi 

"It  Is  well  settled  that  the  cir- 
cuit court  has  Jurisdiction  of  a 
cause,  and  power  to  control  and 
set  aside  Its  Judgments  and  orders, 
during  the  term  at  which  the  Judg- 
ment was  rendeired  or  the  orders 
made,  and  the  effect  of  the  action 
of  the  trial  court.  In  settling 
aside  the  Judgment  at  the  same 
term  at  which  It  was  rendered,  had 
the  effect  of  vacating  the  appeal, 
from  that  Judgment,  and  idien  It 
entered  up  a new  Judgment  at  the  • 
same  term  dinrlng  which  the  first 


Mr.  0.  Logan  Marr  -3-  March  22,  193ti 


was  entered,  as  appears  by  the 
certificate  of  the  clerk,  and 
as  learned  counsel  for  appellant 
practically  admits  was  done,  the 
appeal  from  tlila  first  Jud^nent 
fell,  and  could  be  taken  only 
from  the  final  judgment,  and  It 
is  from  a final  jud^ent  alone 
that  an  appeal  Ilea.* 

Relative  to  yovir  second  question,  we  cite 
you  State  vs.  Thompson,  130  Mo.,  wherein  the  court 
saldf 


*The  evidence  Ims  not  been  pre- 
served in  the  bill  of  exceptions, 
the  stenographer  having  died  about 
a month  after  the  trial  without 
having  transclbed  his  notes,  owing 
to  a long  Illness  beginning  soon 
after  circuit  court  adjouz*ned,  and 
continuing  down  to  the  time  of  his 
death,  and  no  one  else  can  trans- 
late tlie  stenographer*  s notes  of 
the  evidence. 

"Upon  these  grounds,  and  upon  the 
furtlier  grovmd  that  no  other  notes 
of  the  evidence  were  taken,  either 
by  defendant*  s or  other  counsel  In 
the  cause,  we  are  moved,  on  behalf 
of  defendant,  to  reverse  the  judg- 
ment and  renand  the  cause. 

"This  we  can  not  do.  Notwithstand- 
ing the  sickness  of  the  stenographer, 
there  was  notlilng  to  prevent  defen- 
dant *8  counsel  to  have  remembered 
and  written  down  the  substance,  at 
least,  of  the  testimony  and  have  the 
same  Inserted  In  the  bill  of  excep- 
tions, because  It  Is  evident  the 
evidence  could  not  have  been  lengthy, 
and  due  diligence  required  of  them 
when  discovering  the  stenographer 
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was  dangerously  111,  to  have  pre- 
served the  evidence  In  some  way* 

This  might  have  been  done  If  their 
memory  failed,  by  calling  on  the 
witnesses  who  had  testified  at  the 
trial, * 

Additional  cases  could  be  cited,  illustrat- 
ing the  principle  of  law  applicable,  but  we  believe 
the  aforesaid  will  sul'fice*  However,  it  appears  that 
the  holding  in  the  Missouri  oases  are  based  upon 
whether  or  not  the  facts  and  circumstances  show  due 
diligence  on  the  part  of  the  defendant* 

We  are  not  sxifflciently  adv*  sod,  in  the  in- 
stant case,  as  to  whether  or  not  the  defendant,  by 
the  exercise  of  due  diligence,  could  liave  prociored  a 
transcript  of  the  testimony  and,  hence,  all  that  we 
are  able  to  say  is  tliat,  if  the  defendant,  by  prompt 
action,  could  have  procured,  from  the  reporter,  a 
transcript  of  the  testimony  before  the  reporter  be- 
came incapacitated  or  if  the  defendant,  himself, 
could  have  made  a resume  of  the  testimony,  which  you 
would  have  agreed  to  as  fairly  setting  forth  the 
facts  of  the  case,  but  the  defendant  lias  failed  to 
do  either  one,  then  we  do  not  believe  that  the  defen- 
dant woxild  be  entitled  to  a retrial,  due  to  a lack  of 
a bill  of  exceptions* 

Hespectfully  yours. 


JAMES  W.  BUFFINGTON 
Assistant  Attorney  General 


APPROVED: 
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PROSECUTING  ATTORNEY!  Can  bring  clrll  suit  for  county  or 

without  order  frcan  county  court* 


April  2,  1938 


Honorable  0.  Logan  Marr 
irrosecutlng  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


This  will  acknowledge  yours  of  March  29,  1938, 
which  reads  as  follows i 

"There  are  several  officers  of  this  coimty 
who  are  In  default  on  their  official 
bonds,  for  the  reason  they  have  col- 
lected certain  fees  by  virtue  of  their 
office  and  felled  to  turn  these  fees 
over  to  Morgan  County.  Who  should  or- 
der suit  on  these  official  bonds,  or 
Is  any  order  necessary? 

"I  am  well  aware  of  the  duties  Imposed 
upon  the  prosecuting  attorney  by  the 
statutes,  but  a prosecuting  attorney 
' usually  has  a party  to  represent  and 
act  for  In  court.  He  does  not  act  for 
himself,  and  he  Is  us\ially  not  the  mov- 
ing isrtj  to  Institute  s\alt  on  his  own 
discretion.  It  seems  to  me  that  in 
order  to  get  cooperation,  and  to  act 
for  a moving  party,  that  in  the  case 
of  a suit  on  an  official  bond  against 
a county  officer  to  collect  money  com- 
ing to  Morgan  County,  the  County  Court 
should  make  the  necessary  order  for  a 
suit  upon  such  an  official  uond.  The 
County  Coxirt  audits  and  approves  the 
monthly  settlements  of  the  county  of- 
ficers. The  Cotinty  court  has  been  given 
the  power  to  compromise  and  settle 
claims  due  the  county.  Sec.  12162 
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gives  these  powers.  The  statute  pro- 
vides among  other  things  *..... ...to 

enforce  the  collection  of  money  due 
the  county;  to  order  suit  to  be  bro\aght 
on  the  bond  of  any  delinquent . yid  re- 
qtilre  t]^  prosecuting  attorney  for  the 
co\mty  to  com  ence  and  prosecute  the 
seme. .... . . . ' 

"It  appears  to  me  that  under  this  part 
of  the  statute,  if  I,  as  prosecuting  at- 
torney, brought  suit  on  an  official  bond 
of  a coixnty  officer,  the  civil  suit  could 
be  demiirred  out  of  court  because  there 
was  no  order  made  by  the  county  court  in 
order  to  bring  the  suit  on  the  bond." 


Section  12162,  R.  S,  Mo.  1929  provides,  among 
other  thijigs,  as  follows; 

"The  co\nity  court  shall  have  power 
to  enforce  the  collection  of  money 
due  the  co\uity;  to  order  suit  to  be 
brovight  on  bond  of  any  delinquent, 
and  require  the  prosecuting  attorney 
for  the  county  to  coxomence  and  pa^osecute 
the  same;  " 


The  foregoing  section  appears  \inder  Article  8, 
Chapter  86,  which  is  entitled  "County  Treasurers,  Fimds 
and  Warrants,  and  the  title  to  the  section  is,  "Power  of 
county  court  — auditing  and  settling  claims." 

Said  article  deals  primarily  with  the  fiscal 
affairs  of  the  county.  By  this  section,  the  ^glslature 
granted  to  the  county  court  the  power  to  aiadlt,  adjust 
and  settle  all  accounts  to  which  the  cotinty  is  a party, 
and  if  on  such  audit,  adjustment  and  settlenent  5.t  is 
found  that  there  is  anything  due  the  county  or  any  de- 
linquency, then  the  cotinty  court  can  order  stilt  Drought 
on  the  bond  of  the  dellBqtaent  and  require  the  prosecuting 
attorney  to  commence  end  prosecute  the  seme. 
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However,  we  find  other  provlslona  In  the  law 
relating  to  suite  In  which  the  county  Is  Interested* 
Section  11316  reads  In  part  as  follows t 

"The  prosecuting  attorneys  shall  com- 
nence  and  prosecute  all  civil  and 
crii.lnal  actions  in  their  respective 
counties  In  which  the  county  or  state 
may  be  concerned,  defend  all  suits 
against  the  state  or  county,  and 
prosecute  forfeited  recognisances 
and  actions  for  the  recovery  of 
debts,  fines,  penalties  end  for- 
feitures accruing  to  the  state  or 
county;  " 


Section  11318,  R«  S.  Ho.  1929  provides  In  part 
as  follows: 

"He  shall  prosecute  or  defend,  as  the 
case  may  require,  all  civil  suits  In 
which  the  county  Is  Interested,  repre- 
sent generally  the  county  in  all  mat- 
ters of  law.  Investigate  all  claims 
against  the  county,  draw  all  con- 
tracts relating  to  the  business  of 
the  coxinty,  and  shall  give  his  opinion, 
without  fee.  In  natters  of  lew  In 
which  the  cotmty  Is  Interested,  azul 
In  writing  when  demanded,  to  the 
covinty  court,  or  any  Judge  thereof, 
except  In  coxmtles  In  which  there 
may  be  a county  cotinselor.  " 


All  of  these  statutes  have  been  on  the  books  for 
many  years.  It  Is  a familiar  znile  of  construction  that 
where  two  statutes  are  susceptible  of  a ecttstaruction  that 
will  give  force  to  both,  they  m\ist  be  so  construed.  State 
ex  rel.  vs.  Clayton,  226  Ko.  292.  In  wiew  of  this  rule  and 
of  the  fact  that  these  statutes  are  of  long  standing,  we 
think  It  Incisnbent  upon  us  to  oonatmo  tliem  so  as  to  give 
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force  and  effect  to  all  of  them  \inle88  they  are  In  hope- 
less conflict. 

Section  11316  eaye  the  Prosecuting  Attorney  "shall 
cotiu  ence  and  prosecute  all  civil  and  crlr.lnal  actions  Tn 
their  respective  counties  in  which  the  county  or  state  may 
be  concerned.”  What  does  "commence”  mean?  Webster's  New 
International  Dictionary  defines  It  as  follows: 

”To  enter  xqponj  to  begin;  to  perform  the 
first  act  of;  as  commence  a lawsuit.” 


The  seme  authority  says  that  "begin”  and  "commence” 
are  Identical  In  meaning.” 

In  the  case  of  School  District  vs.  Brand,  81  Pac. 
473,  the  Supreme  Sourt  of  Kansas,  In  discussing  a provision 
of  the  law  which  authorised  the  director  to  ca\ise  a suit  to 
be  coim.ienced,  said  this: 

"To  comT.once  Is  to  Institute,  and  to  In- 
stitute Is  to  cOTii.ience." 


In  the  case  of  kaud  vs.  Terrell,  200  S.  W.  375,  (Tex. 
the  court  was  discussing  the  meaning  of  a statute  which  said, 
"the  collector  shall  comi  ence  an  action  to  recover  the  amount 
of  such  tax.”  In  discussing  this  expression,  the  court  said: 
(l.c.  377) 

"Upon  its  face  this  language  would  authorise 
the  collector  to  file  the  suit,  but  It 
cannot  be  asstsned  that  the  Legislature 
so  Intended.  It  plainly  means  that  he 
should  cruse  the  suit  to  bo  filed  by  the 
official  charged  by  law  with  that  specific 
duty.  There  Is  net  snxch  difference,  es  was 
suggested  in  the  argument,  between  de- 
claring It  a duty  'to  comi  ence  an  action 
for  taxes'  end  'to  sue  for  taxes.*  If 
the  former  expression  In  the  connection 
In  which  It  Is  used  Is  susceptible  of 
the  meaning,  as  it  clearly. Is,  that  the 
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person  to  wbor.  the  duty  Is  confided 
shall  aerely  cause  the  stilt  to  be 
brought 9 the  latter,  used  In  a similar 
connection  and  found  In  the  sane  chap- 
ter, Is  equ^y  open  to  the  same  con- 
struction." 


The  foregoing  case  decided  that  while  the  language 
Itself  would  authorize  the  collector  to  file  the  suit,  yet 
the  context  wherein  such  expression  was  used  In  that  par- 
ticular statute  Indicated  that  the  lar^age  meant  to  autho- 
rize the  suit  or  cause  the  suit  to  be  brought*  Whether  the 
meaning  of  the  word  "comrence”  In  our  statute  Is  to  actually 
bring  the  suit  or  to  cause  It  to  be  broxight  Is  the  srme  thing 
for  the  purpose  of  otir  discussion,  since  the  officer,  the 
prosecuting  attorney,  to  whom  this  duty  Is  entrusted.  Is  an 
attorney  and  can  actually  bring  the  suit* 

V.'e  think  from  the  foregoing  definitions  and  con- 
structions of  the  word  "commence".  Section  11316  might  well 
read,  "The  prosecuting  attome;^  shall  Institute  and  prosecute 
all  suits  «««  ".  There  Is  nothing  In  this  section  which  In- 
dicates that  the  prosecuting  attorney  must  wait  until  the 
county  coxirt  tells  him  to  conu.enee  a*  suit*  He  Is  plainly 
charged  with  the  duty  of  beginning  and  prosecuting  actions 
In  which  the  county  or  state  may  be  concerned* 

Section  51518,  supra,  reqtilres  the  prosecuting  ct- 
torney  to  represent  generally  the  county  In  all  matters  of 
law*  He  therefore  represents  the  coxmty  rather  than  the 
county  coxirt*  He  Is  charged  with  certain  duties  to  be  per- 
formed for  the  welfare  of  the  Inhabitants  of  the  county  and 
likewise  the  oo\mty  court  Is  charged  with  certain  duties* 

An  Interesting  discussion  of  the  relation  of  the  prosecuting 
attorney  and  the  co\mty  court  will  be  found  In  the  case  of 
State  ex  rel*  vs*  Vhirdeman,  183  Mo*  App*  28,  wherein  the 
court  said  (l*c*  32)  x 

"It  Is  to  be  said,  first,  that  under  the 
statutes  both  the  Judges  of  the  cotinty 
court  and  the  prosecuting  attorney  are 
elected  by  the  people  of  the  coimty  and 
with  a view  of  serving  Its  Inhabitants 
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In  the  discharge  of  the  duties  annexed 
by  law  to  the  respective  offices  of  county 
coxirt  and  prosecuting  attorney.  The 
office  of  the  county  court  and  of  the 
prosecuting  attorney  are,  of  coiorse, 
separate  and  Independent  and  neither  Is 
necessarily  subservient  to  the  other. 

The  county  court  consists  of  three  Judges, 
elected  by  the  people,  but  Its  members 
are  not  required  to  be  learned  In  the 
law,  while  one  of  the  qualifications 
prescribed  for  the  prosecuting  attorney 
Is  that  he  shall  be  so  learned.  By 
statute,  certain  Judicial  duties  and 
certain  other  ministerial  and  adminis- 
trative duties  are  cocu-ltted  to  the 
county  covirt,  while  other  statutes  commit 
certain  duties  which  appertain  to  the 
profession  of  a lawyer  to  the  prose- 
cuting attorney  as  the  law  officer  of 
the  county." 


In  the  Vrurdeman  case,  supra,  the  court  quoted  with 
approval  the  following  from  a Kansas  Case  (l.c.  M)  : 

"The  county  attonriey  Is  elected  by  the 
people  of  the  coimty  and  for  the  county. 

He  Is  the  counsel  for  the  coxinty,  end 
cannot  be  superseded  or  Ignored  by  the 
co\mty  conmilssloners.  His  retainer  and 
employment  Is  from  hlflier  authority,  than 
the  cotmty  commissioners.  The  employment 
of  a general  attorney  for  the  county  Is 
not  by  the  law  put  Into  the  hands  of  the 
county  commissioners,  but  Is  put  Into  the 
hands  of  the  people  themselves." 


And  again  at  page  41  of  said  decision  the  court  said: 

"Obviously,  If  It  be  the  official  duty 
of  the  prosecuting  attorney  under  the 
statute  to  thus  appear,  and  one  which 
he  Is  sworn  to  lerform,  then  Its  per- 
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formance  on  his  part  cannot  depend  upon 
the  consent  of  the  respondent  county  of- 
ficer in  the  mandamus « and  such  county 
officer  should  not  pe  permitted  to  defeat 
the  prosecuting  attorney  in  the  performance 
of  his  official  duty  by  withholding  con- 
sent to  put  the  interests  of  the  county 

forward  in  his  return. 

> 

It  might  be  said  in  passing  that  this  case  was  cer- 
tified to  the  Supreme  Court  because  of  a dissent  on  the  part 
of  one  of  the  Judges,  but  an  examination  of  the  records  in 
the  clerk* s office  of  the  Supreme  Court  shows  that  the  case 
was  later  dismissed*  Therefore,  we  think  the  case  la  a con- 
trolling authority,  since  it  has  not  been  overturned  by  the 
Supreme  Court* 

The  office  of  prosecuting  attorney  is  an  Important  • 
office*  An  Interesting  discussion  of  the  history  of  that 
office  is  found  in  the  case  of  State  ex  rel*  vs*  Lamb,  237 
Mo*  437.  At  page  451  of  said  decision,  the  court  said: 

"In  a strict  historical  sense,  the  prose- 
cuting attorney  represents  the  State  and 
exercises  powers  analogous  to  those  exer- 
cised by  the  Attorney-General  in  England. 

As  was  s&id  by  the  Supreme  Co\n*t  of  Michi- 
gan: *Tho  prosecuting  attorney  is  a very 
responsible  officer,  selected  oy  i^he 
people  and  vested  with  personal  dlstaretlon 
Intrusted  to  him  as  a minister  of  Justice, 
and  not  as  a mere  local  attorney.'  (Hngle 
V*  Chlpman,  51  Mich.  524. ) 

"The  sovereign  power  of  government  can 
only  be  exercised  thro\;i^  its  officers* 
Consequently,  to  each  officer  is  dele- 
gated some  of  the  powers  and  ftinctiona 
X 'T^overnment*  TIsually  £ discretion 
tKat  is  within  the  power  granted  to 
an  officer  cannot  be  controlled  by 
other  officers.  It  has  boon  held,  for 
instance,  that  mandamus  will  not  issue 
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to  control  the  discretion  of  the  At- 
torney-General as  to  whether  or  not  he 
should  institute  quo  warranto  proceed- 
ings* (People  V.  Attorney- General,  41 
Mich*  728* ) A prosecuting  attorney 
has  discretionary  power  to  fnstltvte  or 
discontinue  prosecutions*  (1  Blsh*  New 
Grim*  Proc*,  sec*  287*)  " 


' In  the  case  of  Meador  vs.  Texas  County,  167  Mo*  201, 

the  question  arose  as  to  idiether  the  county  should  compensate 
the  prosecuting  attorney  for  services  performed  by  him  In  ap- 
pearing and  orally  arguing  a criminal  case  In  the  appellate 
court*  He  contended  that  he  should  detezmilne  v/hen  It  was 
necessary  for  him  so  to  do,  and  the  county  covirt  contended 
that  It  shotLLd  determine  when  It  was  necessary  for  him  so 
to  do.  At  page  204,  the  court  said: 

"This  statute  makes  It  the  duty  of  the 
prosecuting  attorney  to  represent  the 
State  In  all  criminal  cases  In  the  court 
of  Appeals  from  his  county,  and  It  speci- 
fies that  In  the  performance  of  that 
duty  he  shall  make  and  cause  to  be 
printed,  at  the  expense  of  the  county 
all  necessary  abstracts  of  record  and 
briefs*  Those  duties  are  required  of 
him  unconditionally.  In  addition  to 
those  absolute  duties,  the  statute 
fvirther  declare  that  *lf  necessary* 
he  shall  appear  In  court  In  person*" 


At  page  205  the  court  said: 

"The  statute  does  not  make  either  the 
prosecuting  attorney  or  the  co\mty 
court  the  sole  arbiter  of  that  matter* 
The  statute  says  lie  should  go  If  neces- 
sary, and 'shall  be  paid  a reasonable  fee 
for  his  services.  But  the  question  of 
the  necessity  and  that  of  the  quantum 
Tisruit  are  open  questions  of  fact  to 
be  tried  on  the  evidence  by  the  court 
which  Is  to  pass  judgment  on  the  claim 
when  presented,  V.as  It  necessary 
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in  this  case  for  tbe  proaacuting  at- 
torney to  attend  on  the  Court  of  Ap- 
peals In  person?  That  noist  be  decided 
by  the  triers  of  the  fact»  like  any 
other  question  of  fact  In  the  caae*” 


It  ahoTild  be  noted  that  Section  11516  Is  the 
authority  ur.der  which  the  pz*osecuting  attorney  commences 
criminal  actions  also*  No  one  would  seriously  contend 
that  the  prosecuting  attorney  must  wait  until  the  cotmty 
court  orders  him  to  bring  a criminal  case*  The  only  reason 
that  the  question  might  be  raised  as  to  the  authority  of 
the  county  cotirt  in  civil  matters  is  perhaps  the  fact  that 
the  Constitution  (Article  VI,  See*  56)  vests  in  the  county 
court  Jurisdiction  to  transact  all  county  business*  The 
co\nrts  have  repeatedly  held  that  the  county  court  is  the 
fiscal  agent  of  the  county  and  in  that  respect  a prevail- 
ing Idea  has  grown  up  that  the  county  court  ims  a general 
supervisory  power  over  other  officers  of  the  county*  How- 
ever, the  Supreme  Coiirt  of  this  state,  in  the  case  of  State 
ex  rel*  vs*  NcElroy,  509  No*  596,  quoted  with  approval  the 
following  definition  of  "county  business":  "All  business 
pertaining  to  the  coimty  as  a corporate  entity* * This  has 
been  held  to  Include  the  power  to  control  county  property, 
county  finances,  etc* 

Neither  this  constitutional  provision  nor  any 
statute  which  we  have  been  able  to  find  vesta  any  control 
in  the  cotinty  court  over  the  prosecuting  attorney*  The 
duties  are  dlstincHy  sot  out  in  the  statutes,  and  he  gets 
his  authority  from  the  same  source  that  the  coimty  court 
does*  The  particular  statutes  we  have  been  discussing 
make  it  the  duty  of  the  prosecuting  attorney  to  institute 
civil  and  crisdnal  suits  in  which  the  state  or  coimty  may 
be  concerned,  and  we  do  not  think  that  the  county  court 
can  interfere  with  his  performance  of  that  duty,  which  he 
took  an  oath  to  perform* 

It  is  true  that  Section  12162  gives  the  county 
court  the  power  in  certain  instances  to  z^quir6.  ^he  prose- 
cuting attorney  to  "oonmenoe  and  prosecute”  sueis  suits« 
but  said  statute  does  not  say  that  the  prosecu||ng  attorney 
is  without  authority  to  bring  civil  suits  on  ^nalf  of  the 
iounty  until  he  has  been  ordered  so  to  do  by  the  county 
court*  It  would  seem  that  the  paople  of  the  county  have 
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the  added  protection  in  thia  caae  of  having  the  coiuaty 
court  vested  with  authority  to  compel  an  action  by  the 
prosecuting  attoz*ney,  ao  that  if  the  prosecuting  attorney 
should  neglect  to  file  such  a case,  the  court  could  require 
him  to  do  it,  and  the  Supreme  Court  of  thia  state,  in  the 
case  of  State  ex  rel.  vs.  Fulks,  296  Mo.  614,  held  that  if  the 
prosecuting  attorney  refused  to  bring  such  a suit  after 
being  ordered  by  the  county  court  to  do  so,  the  county  coxild 
employ  private  counsel  to  bring  such  action. 


CONCLUSIOH. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  prosecuting  attorney  has  the  authority  to  file  civil 
suits  upon  the  official  bonds  of  county  officers  who  are  in 
default,  without  waiting  for  an  order  of  the  county  court 
ao  to  do. 


Respectfully  stibiiiltted 


HARRY  H.  KAY 

Assistant  Attorney  Oenerd. 


AJt'PRoVLL: 


J.  R.  TAYLOR 

(Acting)  Attorney  General 


HHKiPE 


MOTOR  VEHICLES:  Kansas  resident  with  previous  year’s  license  may 

be  prosecuted  in  Missouri  after  February  Ist. 


April  14,  1938 


Mr.  P-.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir; 


This  Department  la  in  receipt  of  your  request  for  an 
official  opinion  v/hich  reads  as  follows: 

"A  resident  of  the  State  of  Kansas  who  is 
temporarily  residing  in  Versailles,  has  fe  n 
operating  a motor  vehicle  belonging  to  a 
third  party,  a resident  of  the  State  of 
Kansas.  Thin  operator  of  this  motor  veriicle 
has  been  operating  the  same  with  Kansas 
State  License  Tags  for  1937.  The  deadline 
for  Kansas  tags  1937  exi:)ired  on  February 
1st,  1938J  so  the  lilssourl  Dtate  Highway 
bulletin  states. 

I do  not  have  a copy  of  the  Kansas  lav/s, 
but  the  defendant  Informs  me  that  he  has 
until  July  1st,  1938  to  buy  a Kansas  license 
for  the  cars,  x^rovided  a per  month 
penalty  is  paid  in  addition  to  the  full 
license. 

Sergeant  Paul.E.  Corl  advises  me  that  this 
statement  is  true  provided  the  car  in  Kansas 
is  not  operated  but  stays  in  the  garage  until 
the  1st  day  of  July,  1938. 

I have  filed  an  information  against  the 
defendant  under  section  776S  which  deals  with 
the  reciprocity  law.  Has  this  defendant 
violated  the  Missouri  law,  under  this  state 
of  the  facts?” 
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lection  7768  R.  S.  Mlstvouri  1929,  provides  as  folloiva: 

”A  nonresident  ox»;ner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
wlilch  has  'been  duly  registered  for  the 
current  year  In  the  state,  country  or  othei'- 
place  of  which  the  oi.'mer  is  a resident  and 
which  at  all  times  when  operated  In  the 
state  has  displayed  upon  it  the  'number 
plate  or  jjlates  Issued  for  such  vehicle  In 
the  place  of  residence  of  such  owner  laay 
oxjeriite  or  permit  the  operation  of  such 
vehicle  within  tills  state  without  register- 
ing such  vehicle  or  paying  any  fee  to  this 
state,  provided  that  the  provisions  of  this 
section  shall  he  operative  as  to  a vehicle 
owned  by  a nonresident  of  tMs  state  only 
to  the  extent  tiisit  under  the  laws  of  the 
state,  country  or  other  place  of  residence 
of  such  nonresident  owner  like  exemptions 
are  granted  to  vehicles  registered  under  the 
lav/s  of  and  ovmed  by  residents  of  this  state.’' 

This  provision  provides  for  reciprocity  between  Missouri 
and  other  states  In  regard  to  licenses  ..or  motor  veiilcles. 

Black’s  Legal  -dictionary  defines  "reciprocity”  as 

"Mhtuality;  interchange  of  favors  between 
persons  or  n-tions”. 

The  purpose  of  the  above  statute  was  to  allov/  the  use  of 
the  highways  of  this  3tate  by  nonresidents  wfithout  the  payraent  of 
a license  fee  provided  the  motor  vealcles  were  legs-lly  licensed 
in  those  states  which  grant  similar  privileges  to  the  owners  of 
motor  vehicles  licensed  in  this  state.  In  other  words,  the  State 
of  Missouri  out  of  deference  and  good  will extended  to  nonresiaent 
the  right  to  use  our  highv/ays  if  they  were  le^c;<li^  llcensecl  in 
their  own  state  and  if  tlieir  state  granted  tliG  same  privlle.  es 
to  citizens  of  Missouri. 
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Mr,  GU  Logan  Marr 


It  will  1)6  noted  that  Section  7768  supra  provides  that 
the  nonz’osicient  owners  raust  have  registered  their  laotoi’  vehicle 
"for  the  current  year”. 

While,  as  17  C.J.  page  411  points  out,  "current 
means  "ordinarily  the  calendar  year*  * -;i-the  context  raay  show  an 
intention  to  refer  to  a yeai*  other  than  the  calendar  jear". 

We  believe  in  the  instant  statute  that  the  terai  "current 
year”  refers  to  the  time  during  which  a motor  veiilcle  license 
is  legal  and  valid,  1.  e.  the  term  of  months  durim_,  which  the 
license  may  be  used, 

We  must  therefore  look  to  the  statute  of  Kansas  to 
deteriTiine  the  duration  during  v/iilch  a license  is  good.  Chapter 
8,  Section  143  of  the  1933  Supplement  to  Revised  Statutes  of 
Kansas  1923,  provides  as  follovfs: 

”The  annual  fees  herein  provided  shall  he 
due  January  first  of  each  year  and  payable 
on  or  oefore  February  first  in  each, year.  If 
s a 1^ fee  Is  ' noTTp aid  by  s aid'^S'ate  a penalt y 
of  fifty  cents  (50^)  shall  be  added  to  the 
fee  charged  Inerein,  for  each  monah  or  fraction 
thereof  until  paid:*  * v!-  *'rhe  ov/ner  of  any 
motor  cycle,  motor  veGiicle,  motor  truck,  motor 
trailer,  semitrailer  or  electrically  propelled 
vehicle  who  fails  to  pay  the  registration  fee 
or  fees  herein  provided  on  the  date  when  the 
sarae  becomes  due  and  payable  shall  b£  guilty 
of  a misdemeanor,  and  upon  conviction  thereof 
'^alT  be  Eub^'ect  to'  a penalty  in  the  sum  of 
one  dollar  ($1)  for  each  month  or  fraction 
thereof  during  wlilch  such  fee  has  remained 
unpaid  after  it  became  due  and  payable;  and 
In  addition  thereto  shall  be  subject  to  such 
other  punishment  as  is  provided  in  d is  act." 
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The  ajove  Kansas  statute  provides  tliat  the  registration 
fee  is  due  and  payable  on  Februtiry  1st,  and  if  such  license  is 
not  obtained  then  the  person  operating  the  motor  vehicle  becomes 
liable  for  prosecution  for  a misdemeanor,  file  fifty  cent  penalty 
obviously  pertains  to  those  t/1io  fall  to  secui-e  their  license 
before  Februtiry  1st,  and  for  such  failure  are  taxed  at  the 
Ti  te  of  fifty  cents  a month.  It  does  not  refer  to  cars  that 
are  in  opex-ation  but  rather  to  cars  which  are  not  operated  until 
after  the  "dead  line"  of  February  1st,  Therefore,  It  will  be 
seen  that  the  party  in  question  being  amenable  to  the  Laws  of 
the  State  of  Kansas  was  required  to  have  iils  license  by  February 
1st,  or  thereby  become  liable  to  be  prosecuted  for  a misdemeanor 
and  payment  of  a penalty.  Under  the  reciprocity  sti;tute  Section 
7768  supra,  this  State  gx*ants  privileges  to  nonresidents  only 
if  they  are  registered  for  the  current  year  in  their  own  state. 

'The  party  in  question  at  the  time  of  his  arrest  was  not  registered 
for  the  current  year  in  Kansas  and  had  no  right  to  operate  the 
motor  veiiicle  on  the  higiiways  of  that  state.  Therefore,  the 
reciprocity , statute  does  not  apply  and  the  person  is  amenable  to 
the  laws  of  Missouri  dealing  with  persons  who  operate  vehicles 
without  licenses. 

CONCLUSION 


It  is  thei’efore  the  opinion  of  tMs  Department  tliat  a 
resident  of  Kansas  who  uses  the  highways  of  Missouri  after' 
Peboruary  1st  Ydthout  having  obtained  a license  for  that  year  from 
the  State  of  Kansas  thereby  becoanes  liable  to  prosecution  in 
Missouri* 


Respect  faille  subiiiltted. 


OUfIVbR  . HOIbN 

Assistant  Attorney  (Jeneral 

APPROVED t 


J.  E,  TAYLOR 

(Acting)  .Attorney  Gen&ral 


SCHOOLS: 


A teacher  may  he  employed  before 
teaching  school  under  her  contract 
will  become  legally  qualified  by  the 
proper  certificate  although  at  time 
of  employment  was  not  legally  qualified. 
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Mr.  0.  Logan  Marr, 

Prosecuting  Attorney, 

Morgan  County, 

Versailles,  Missouri, 

Dear  31 rt 

This  will  aoknowledgs  receipt  of  yovir  request  dated 
May  10,  1958,  for  an  official  opinion  from  this  office 
which  request  Is  as  follows i 

"The  county  superintendent  of  school 
of  our  county  has  asked  me  to  write 
to  you  for  an  opinion  on  a school 
contract.  A common  school  district 
had  a regular  meeting  and  duly  elect* 
ed  a teacher  to  teach  the  district, 
and  the  board  by  proper  entry  entered 
the  resolution  hiring  the  teacher  In 
the  minutes  of  the  school  board.  The 
teacher  at  the  time  of  the  meeting  of 
the  boax^i  did  not  ha  we  a teacher's 
certificate  to  teach  In  the  county. 

In  Jtine  the  teacher  was  and  Is  to  take 
the  examination  for  such  a certificate 
so  that  she  can  fully  comply  with  the 
law.  This  examination  is  to  be  held 
before  the  teacher  must  oomnence  work 
under  her  teaching  contract  with  the 
district.  This  the  board  knew  at  the 
time.  It  was  the  understanding  that 
a formal  contract  would  be  entered' 

Into  In  writing  between  the  board  and 
the  teacher  Just  as  soon  as  the  teacher 
received  her  teacher's  certificate. 


Mr.  a.  Logan  Uarr 


2- 


May  11,  1958 


Mow  the  prealdent  wants  to  go  on 
with  the  resolution  as  was  unani- 
mously adopted.  The  other  two 
members  of  the  boards  want  to  set 
aside  this  resolution  and  hire 
another  teacher  that  is  'legally 
qualified* . The  question  that  the 
superintendent  wants  to  know  is, 
whether  the  school  board  is  botind  by 
the  resolution  calling  for  the  con- 
tract with  this  prospective  school 
teachert  Before. this  contract  is 
formally  executed  in  writing  and 
before  the  teacher  is  required  to 
conmence  her  school^  she  expects  to 
be  qualified*  All  such  teachers 
contracts  are  wholly  executory  and 
contingent*  When  does  the  qualifi- 
cations comnaence^  at  the  time  the 
contract  is  authorised  by  the  board, 
or  at  the  time  the  contract  is  signed, 
or  at  the  time  the  teacher  is  ready 
to  ooBBnenoe  teaching  the  school f 

Section  9209,  R*S.  Ho*  1929  idiich  refers  to  the 
employment  of  teachers  was  amended  in  1953  by  attaching 
a provision  in  reference  to  the  board  of  education  of 
first  class  high  schools*  Section  9209,  Session  Laws 
of  Hissoviri,  1935,  page  387,  reads  as  follows  i 

*The  board  shall  have  power,  at  a 
regular  or  special  meeting  called 
after  the  annxuil  school  sweting,  to 
contract  with  and  employ  legally 
qualified  teachers  for  and  in  the 
name  of  the  district}  all  special 
Bieetings  shall  be  called  by  the 
president  and  each  member  notified 
of  the  tisie,  place  and  purpose  of 
the  meeting*  The  contract  shall  be 
made  by  order  of  the  board}  shall 
specify  the  number  of  months  the 
school  is  to  be  taught  and  the  wages 
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per  Bonth  to  be  paid;  shall  be  signed 
bj  the  teaoi^er  and  the  president  of 
the  boa rdf  and  attested  by  the  olerk 
of  the  district  shen  the  teacher's 
certificate  is  filed  with  said  clerkf 
who  shall  return  the  oez*tlfloate  to 
the  teacher  at  the  expiration  of  the 
tens.  The  certificate  auat  be  In 
force  for  the  fall  tine  for  which  the 
contract  Is  made.  The  board  shall  not 
eBq)loy  one  of  Its  members  as  a teacherf 
nor  shall  the  teacher  serwe  as  clerk 
of  the  district.  All  transactions  of 
the  board  under  this  section  nust  be 
recorded  by  and  filed  with  the  district 
clerk.  Provided,  that  the  board  of 
Education  of  any  flMt  class  high  school 
my  esqploy  a superintendent  either  before 
or  after  the  annual  school  election." 

Among  other  things  this  section  specifically  sets 
out  "esq^oy  legally  qualified  teachers  for  and  In  the 
name  of  the  distrlotj* 

Section  9210f  R.S.  Ho.  1029,  among  other  thli^s 

statest 


"The  contract  required  in  the  preceding 
section  shall  be  construed  under  the 
general  law  of  contracts,  each  party 
thereto  being  equally  bound  thereby." 

In  the  case  of  Bailey  v.  Jamestown  School  District 
No.  11,  77  3.W.  (2d)  1017,  the  plaintiff  who  was  a duly 
qualified  school  teacher  made  an  application  to  the  board 
of  education  for  es^oyment  for  the  ensuing  year.  On 
the  day  of  the  application,  she  was  selected  by  the  board 
and  eoqployed  at  a certain  salary  for  a certain  term  and 
a record  was  duly  made  on  the  minutes  of  the  meeting  of 
the  board  of  education  and  she  was  duly  notified.  She 
also  duly  notified  the  board  of  her  acceptance.  No 
formal  contract  was  signed  and  the  board  of  education 
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•iiq;)lo7ed  another  teacher  In  her  stead  and  without  a con- 
sent and  over  her  protest.  She  brought  suit  against  the 
Jamestown  School  District  and  was  awarded  a judgment  for 
a period  of  eight  months  at  the  rate  of  sixty  dollars 
($60.(X})  per  month  although  she  did  not  teach  in  that 
district  or  any  other  district.  The  Supreme  Court  in  this 
state  in  affirming  the  judgment,  saids 

”«  « « We  conclude  that  the  signed 
application  of  the  plaintiff  and  the 
signed  minutes  of  ^le  board,  coupled 
with  admission  that  plaintiff  was 
notified  by  the  clerk,  accepted  the 
employment,  stood  ready  to  sigi  the 
usual  form  contract,  which  was  not 
left  unexecuted  by  any  fatilt  of  the 
plaintiff,  and  the  evidenoe  that 
plaintiff  at  all  times  was  ready, 
offering,  and  willing  to  perform  the 
duties,  presents  facta  that  justified 
the  filing  of  the  court  to  the  effect 
that  there  was  a contract. 

A contract  is  the  agreement  which  the 
parties  made  and  not  the  writing  idiioh 
evidences  the  agreement.  Edwards  v. 

School  District,  221  Mo.  App.  47,  297 
S.W.  1CX)1,  1002." 

Section  9254,  R.S.  Mo«  1929,  reads  as  followst 

"lo  teacher  shall  be  employed  in  any 
school  supported  by  the  public  fuxuls, 
or  any  part  thereof,  until  he  has 
received  a certificate  of  qualification 
therefor,  signed  by  the  county  super- 
intendent of  the  county,  the  state 
superintendent,  or  a certificate  or 
diplcma  issued  by  the  state  uziiversity 
or  soBie  teachers  college  of  this  state 
entitling  him  to  teach  in  the  public 
schools . " 
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And  Section  9235,  R*S*  Mo*  1929  reads  as  followet 

"Any  teacher  eho  shall  enter  a 
public  school  in  this  state  to 
teach^  govexn  or  discipline  the 
same«  before  complying  with  the 
provisions  of  sections  9209  and 
9234^  shall  forfeit  all  xl^t^ 
title  and  claim  to  any  compensation 
therefor,  and  shall  be  deemed  guilty 
of  a mlsdesieanor  and  punished  by  a 
fine  not  to  exceed  one  hundred  dollars| 
and  any  director  tho  shall  indorse  or 
encourage  said  teacher  in  such  unlaw- 
ful conduct  shall  in  like  manner  be 
deemed  guilty  of  a misdemeanor  and 
punishable  by  a like  fine." 

In  the  case  of  Crabb  v*  School  District  Mo*  1,  93 
Mo*  App*f  pag«  254^  the  court  helds 

”«  « « We  do  not  thlnkf  taking  sections 
8021  and  8022.  to  be  read  together ^ 
they  mean  that  the  teacher  must  have 
a certificate  of  qualification  at  the 
time  of  making  a contract  to  teach 
school  In  the  future*  The  object  of 
the  statute  Is  that  the  q^iallficatlon 
way  exist  during  the  term  of  the  em- 
ployment* The  language  of  the  statute 
Is  that,  *no  teacher  shall  be  employed,' 
and  has  reference  to  the  employment 
and  not  to  the  contract  for  employment* 

It  means  that  he  shall  not  be  engaged 
in  teadhing  r Ithout  the  required  certifi- 
cate, and  the  following  section  Imposes 
a forfeltxure  and  punishment  If  he  does 
so**«  ♦♦***♦♦*** 

"But  it  Is  further  contended  that  as 
the  school  term  began  on  the  fourth 
day  of  September,  and  plaintiff's 
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oertiflcate  In  avldanoa  Issued  to 
her  by  the  State  Superintendent  of 
S<diool8f  was  dated  the  fifth  day  of 
September,  she  was  not  a qualified 
teacher  at  the  beginning,  and,  there- 
fore, she  is  not  in  condition  to  en- 
force said  contract.  Time,  it  is 
true,  is  a material  essence  of  the 
contract  In  suit.  But  can  it  be  said 
that  the  plaintiff* s failure  to  have 
a proper  certificate  on  the  fourth 
day  of  September,  when  defendant's 
school  opened,  taken  in  connection 
with  the  fact  that  she  received  one 
on  the  next  day  dated  the  fifth  of 
September,  have  tiie  effect  of  for- 
feiting her  rights  under  the  contract? 
There  are  instances  when  time  becomes 
of  such  material  consequence,  that  a 
failure  of  a party  to  comply  with  his 
contract  in  that  respect  at  the  time 
agreed  upon,  wozics  a forfeiture  of  his 
rights  tinder  such  contra ot|  but  the 
courts  are  not  swift  to  enforce  for- 
feittires,  and  only  do  so  in  extreme 
cases. 

If  the  defendant  had  been  forced  to 
employ  another  teacher  by  reason  of 
plaintiff's  failure  to  have  a proper 
certificate  on  the  fourth  day  of 
September,  the  case  would  perhaps 
have  been  different.  The  defendant's 
board  knew  that  the  plaintiff  was  to 
have  a certificate  to  teach,  for  she 
exhibited  a telegram  from  the  state 
superintendent  that  one  had  been 
issued  to  her,  which,  however,  when 
it  came,  was  dated  the  fifth  of 
September,  one  day  after  the  school 
opened.  If  the  defendant  is  to  be 
permitted  to  exact  the  literal  terms 
of  the  contract,  and  demands  the 
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* pound  of  fie ah*  the  plaintiff *a 
rights  under  her  oontraet  are  fojr- 
felted.  But  ought  it  to  be 
mitted?  It  is  good  law  that  a 
party  who  ooionlta  the  first  breaoh 
of  his  contract  is  not  in  a condi* 
tion  to  enforce  it  against  the  other 
contracting  party.  Doyle  v.  Turpin, 

67  Mo.  App.  84.  The  defendant's 
records  introduced  show  that  the  de- 
fendant was  the  first  to  comnit  a, 
breaoh  of  its  oontrc;Ct.  These  records 
show  that  on  the  thirty-first  day  of 
August  the  defendant's  board  wqployed 
another  teacher  in  place  of  the 
plaintiff  and  put  it  out  of  its  power 
to  comply  with  the  contract.  Under 
such  oirouBuitanoes  it  should  not  be 
pemitted  to  deny  plaintiff's  right 
to  recover  because  of  her  failure  to 
have,  for  a single  day,  a teacher's 
certificate,  for  she  substantially 
complied  with  her  contract  in  that 
respect.**  *********** 

Under  this  case,  the  court  held  that  it  was  not 
necessary  for  the  teacher  to  have  a certificate  of  qualifi- 
cation at  the  tine  of  naking  the  contract  to  teach  in  the 
future,  but  such  certificate  must  exist  during  the  employ- 
ment of  the  teacher.  According  to  your  letter  of  request, 
the  teacher  idiom  the  board  of  education  employed  by  resolution 
which  was  unanimously  adopted,  could  qualify  at  the  time  of 
the  beginning  of  soh^l,  she  could  be  legally  appointed  by 
the  school  board.  Under  the' above  case  of  Bailey  v.  James- 
town School  District  No.  11,  supra,  the  fact  that  the  board 
of  education  unanimously  adopted  a resolution  in  employing 
this  teacher  was  such  an  offer  that  the  county  could  not 
retract  the  offer  at  this  time  and  a legal  contract  had  been 
made  although  the  written  contract  had  not  been  signed  by 
the  teacher  and  the  president  of  the  board  as  set  out  in 
Section  9209,  supra. 

In  the  case  of  Tate  v.  School  District  Ho.  11  of 
Gentry  County,  25  S.7.  (2d)  1013,  the  court  found  that  where 
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a teacher  on  date  of  certificate  of  qualification  as  re* 
quired  by  Revised  Statutes  of  1919,  Section  11137,  and 
received  removal  certificate  on  the  date  on  shi  cdx  her 
term  was  to  begin  under  contract  with  defendant  school 
district,  statute  was  sufficiently  ooii9>lied  with,  and 
the  district  cannot  defeat  its  liability  to  pay  her 
salary  by  showing  that  on  the  day  of  the  contract  she 
was  not  in  possession  of  certificate  of  qualification 
to  teach  in  county  for  full  time  of  ei^ployment. 

Section  11157,  R.S.  Ho.  1919,  is  the  same  section 
as  Section  9209,  R.S.  Mo.  1929.  In  the  case  of  Tate  v. 
School  District  No.  11  of  Gentry  County,  supra,  the  coizrt 
also  held! 


"e  « « * It  has  been  consistently 
and  repeatedly  ruled  that  a proper 
and  reasonable  construction  of  the 
statute  does  not  require  that  the 
teacher  shall  have,  at  the  time  of 
employment,  a certificate  which  ex* 
tends  to  the  end  of  the  term  of  em- 
ployment, provided  that,  during  the 
term  of  employment,  such  teacher  has 
the  proper  certificate.  School 
District  V.  £dmonaton,  50  Ho.  App. 

65,  70|  Crabb  v.  School  District,  93 
Ho.  App.  254,  260|  Hibbard  v.  Smith, 

135  Mo.  App.  721,  727,  116  S.W.  487. * 
«*««•»*««««« 

In  the  case  of  Crabb  v.  School  District,  93  Ho.  App. 
254,  the  Sections  8021  and  8022,  respectively,  of.  the  Laws 
of  1889,  are  almost  identically  the  same  as  Section  9234 
and  9235,  R.S.  Mo.  1929. 


CONCLUSION 


In  coa^lttsion  will  say  that  it  is  the  opinion  of  this 
department  that  in  view  of  the  decision  in  the  case  of  Tate 
V.  School  District,  Gentry  County,  supra,  the  school  district, 
by  the  unanimous  resolution  of  the  school  board,  reaoluted 
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and  elected  the  teacher  to  teach  the  district  and  the  board, 
by  proper  entry,  entered  the  resolution  hiring  the  teacher 
in  the  minutes  of  the  meeting  of  the  school  board,  was  such 
an  offer  to  the  teacher  that  cannot  be  retracted  or  avoided 
by  reason  of  the  teacher  not  having  a qtialified  certificate 
at  the  time  the  teacher  was  employed.  The  teacher  still  may 
have  the  qualified  certificate  a t the  time  of  the  oonanenoe> 
ment  of  s<diool  uxxder  the  contract  and  cannot  be  avoided  by 
the  sdiool  district  at  this  time. 

According  to  the  above  authorities  set  out,  it  is  also 
the  opinion  of  this  department  that  the  qiialif Ication  commences 
at  the  tise  of  the  beginning  of  the  school  term  under  any 
contract  that  she  may  sign,  and,  therefore,  the  qualification 
only  oonnenoes  at  the  time  the  teacher  is  reedy  to  oomnenoe 
teaching  school  at  the  beginning  of  the  school  term. 

It  is  also  the  opinion  of  this  department  that  if  the 
majority  of  the  members  of  the  board  of  education  enqploy 
another  teacher  at  this  tine  in  accordance  with  their  reso- 
lution Blade  by  the  two  members  of  the  board  other  than  the 
president,  the  school  district  would  not  only  be  subject  to 
]>ay  the  second  teacher  but  also  under  the  iruling  in  the  case 
of  Tate  V.  School  District  Mo.  11,  <supra,  they  would  be  sub- 
ject to  payment  of  the  teacher  first  elected. 

Hespeotfully  submitted 


W.  J.  BURK£ 

Assistant  Attorney  Ctonezml 


APPROVED I 


S,  E.  Baylor 

(Acting)  Attorney  General 
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COUNTY  COURTS I 


Cannot  pay  check  charge  on  checks 
given  in  payment  of  taxes. 


• V 


Dear  Hr,  Haz*rt 

We  received  your  letter  of  Hay  5th,  which  read  as 
follows t 

"The  Collector  of  ilevenues  has 
presented  to  the  Coxmty  Court  a 
bill  covering  the  year  1937  for 
amounts  paid  on  out  of  the  county 
and  out  of  the  state  checks,  known 
as  a check  charge  of  about  4^  per 


check,  which  is  an  exchange  charge  i 

for  cashing  foreign  checks  by  the 

bank  cashing  the  check.  This  ^ 

aaiounts  to  about  ;i^50,00  per  year. 

Is  this  one  of  the  incidental  ex-  {< 

penses  of  the  office  of  Collector 

of  Revenue,  for  which  the  county  -'I 

court  should  payT" 


If  a taxpayer  pays  his  taxes  by  check  to  the  collec- 
tor, he  violates  the  terms  of  >::>eotion  9911  K,  3,  Ho,  1989, 
This  Section  provides,  in  part,  as  follows t 

"Except  as  hereinafter  provided, 
all  state,  county,  township,  city, 
town,  village,  school  district, 
levee  district  and  drainage  dis- 
trict taxes  shall  be  paid  in  gold 
or  silver  coin  or  legal  tender 
notes  of  the  United  States,  or  in 
national  bcuik  notes," 
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Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 
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Since  the  statute  provides  that  taxes  "shall  be  paid 
In  gold  or  silver  coin  or  legal  tender  notes  of  the  United 
States,  or  In  national  Bank  notes”  it  follows,  of  course, 
that  the  collector  can  legally  receive  the  amount  of  taxes 
due  only  In  such  a manner.  If  the  collector  Ixad  followed 
the  law  in  this  respect,  this  check  charge  would  not  have 
been  Incurred,  Consequently,  jour  Inquiry  can  be  stated 
In  this  manner;  Is  the  county  liable  and  can  it  pay  for 
certain  charges  which  came  Into  existence  through  the 
failure  of  the  collector  to  collect  taxes  in  the  form  and 
manner  specifically  prescribed  by  statute?  We  do  not 
think  that  any  such  charges  can  legally  be  jpaid  by  the 
county  court. 

The  effect  of  Section  9911,  therefore,  is  that  such 
an  expense  was  never  to  be  contemplated  and  that  the 
counties  should  never  be  called  upon  to  pay  such  an  item. 
This  is  an  expense  that  should  never  exist.  It  could  not, 
therefore,  ever  be  considered  as  an  expense  of  the  county 
In  any  sense,  in  connection  with  its  authorized  business. 

We  are  not  attempting  to  pass  on  the  question  as  to 
where  the  liability  for  such  a check  should  fall,  under 
the  clroumstances.  We  are  only  saying  that  the  covinty 
court  cazmot  be  held  liable  for,  nor  can  it  legally  pay 
any  such  charges  brovtght  into  existence  throtigh  the  viola- 
tion of  the  express  tem^  of  the  statute, 

CONCLUSION 


A county  coxirt  Is  not  authorized  to  pay  a check  charge 
paid  by  the  county  collector  in  cashing  checks  in  payment 
of  taxes.  Such  a check  constitutes  an  illegal  demand 
against  the  coxuity  which  the  coiinty  court  is  unauthorized 
to  pay,  because  Section  9911  R,  S.  Ho,  1929  provides  speci- 
fically that  all  taxes  shall  be  paid  In  gold  or  silver 
coin  or  legal  tender  notes  of  the  United  States,  or  in 
national  bank  notes. 


Respeotftilly  submitted 


APPROVEDi 


J,  F,  ALUIBACH 
Assistant  Attorney  General 


J.  E.  TAAOR 

( Ac  ting } Attorney-General 


POTATO  INSPECT ION: --Meaning  of  term  "shipper” 


June  1,  1936 


Honorable  Jewell  Mayes 
Commissioner  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Mr*  Mayes: 

We  have  your  request  for  an  opinion  which  is  as 

follows: 


"Article  19,  Chapter  87,  section  12644, 

J^evised  Statutes  of  Mlssotirl,  1929, 

(amended  indirectly  as  to  titles  in 
1933),  says  that  'the  fees  covering 
potato  inspection  under  this  Article 
shall  be  paid  by  the  shipper  to  an 
authorized  representative  of  the 
Comal ss loner  of  Agriculture'. 

V«e  shall  appreciate  ^ovir  early  opinion, 
defining  the  meaning  of  'shipper*,  as 
used  In  Section  12644,  In  order  that 
Interested  parties  may  be  accordingly 
Ini’ormed  prior  to  the  forthcoming  1938 
potato  snipping  season. " 

This  opinion  turns  solely  upon  the  meaning  of  the 
term  "shipper".  The  term  has  been  defined  to  mean  the  consignor. 
N*Y.  Central  R.  Compemy  vs.  Singer  Manufacturing  Company,  13l 
Atl.  ill,  114.  A person  who  forwards  freight  over  a railroad 
is  a "shipper"*  United  States  vs*  Lehigh  Valley  R.  Company, 

222  Fed.  685,  686*  Tlxe  term  has  been  extended  so  as  to  allow 
recovery  of  damages  by  consignee,  and  means  the  owner  or  person 
for  whose  act  the  carriage  of  the  goods  Is  undertaken*  Conpagnie, 
Oenerale  6c  Transatlonque  vs.  Americam  Tobacco  Company,  31  Fed* 

(2)  663,  667. 


Hon.  Jewell  Mayes 


2- 


June  7,  1938 


Section  12643  R.  3.  Mlssoviri  1929 « Imposes  upon  the 
"shipper”  the  duty  of  notifying  the  Cominissioner  of  Agriculture 
of  the  "shipper's"  intention  to  ship. 

It  is  therefore  the  opinion  of  this  office  that  the 
term  "shipper"  means  the  owner  or  person  who  authorl:i:e8  the 
transportation  of  potatoes  by  common  carrier  or  otherwise. 

It  is  the  person  who  makes  the  contract,  express  or  it  plied, 
with  the  carrier  for  the  shipment  of  potatoes. 


Respectfully  submitted. 


FRANKLIN  E.  PJLAGAN, 
Assistant  Attorney  General 

APPROVED* 


J.  E.  

(Acting)  Attorney  General 
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PAROLES: 


Time  remaining  to  be  served  under  a parole  where 
there  is  a second  conviction  during  auoh  time. 


June  9,  1936. 


Honorable  J.  £.  Katthews,  Director, 
Department  of  Penal  Institutions, 
Jefferson  City,  K^lssouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
requesting  an  opinion  from  this  office  as  to  whether 
one  John  Hughes,  convict  No.  35135,  novr  confined  in 
the  Missouri  State  Penitentiary,  is  entitled  to  a dis- 
charge therefrom  based  upon  the  facts  set  forth  in  a 
letter  from  the  Penal  Board  to  you,  v/hlch  you  attach 
to  your  letter,  and  v/hich  facts,  so  far  as  pertinent 
to  the  question  here,  we  quote  as  follows: 

"Hughes  was  sentenced  iLaj  6,  1929, 
from  Jackson  County,  to  serve  5 years 
for  Grand  Larceny,  and  was  paroled  by 
Governor  Caulfield  September  20,  1930. 

Under  the  law  his  full  time  would  have 
expired  kay  7,  1934,  and,  under  the 
terms  of  his  parole  he  was  subject  to 
re-incarceration  for  any  violation  of 
same  up  to  the  expiration  of  the  full 
time  of  his  sentence.  His  three-fourths 
time  under  this  sentence  expired  February 
12,  1933. 

"On  1/tarch  24,  1933,  ha  was  again  convicted 
of  Burglary  and  Larceny  and  was  sentenced 
to  serve  5 years  from  that  date.  He 
served  the  7/12  of  this  sentence,  under 
Keg.  #42734,  and  was  then  required  to  be- 
gin serving  the  remainder  of  his  term 
under  #35135,  and  this  time  has  not  expired. 


A 
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"It  may  be  of  interest  to  note  that 
at  the  time  he  was  paroled  the  require- 
ments of  the  Board  in  cases  of  broken 
paroles  was  that  full  time  should  be 
served.  About  June,  1934,  the  Board 
changed  the  parole  requirement  from  full 
time  to  three-fourths  time,  and  since 
that  time  if  one  has  not  violated  his 
parole  prior  to  the  expiration  of  the 
three-fourths  time  he  is  automatically 
released.  If  this  rule  had  been  in  force 
when  Hu.^hes  was  paroled  he  would  not  now 
be  serving. 

"The  only  question  involved  here  seems 
to  be  the  authority  of  the  Board  to  fix 
the  terms  of  a parole,  with  the  consent 
of  the  Gkjvernor,  at  full  time  Instead 
of  three-fourths  time." 


In  addition  to  the  above  facts,  there  appears  from 
a notation  attached  to  your  correspondence  the  following: 

"Parole  revoked  6-16-33.  Returned 
under  #42734"  (Hughes*  number  under 
the  second  or  last  conviction). 

It  further  appears  from  our  investigation  of  the 
parole  files  in  the  office  of  the  Secretary  of  State  that 
one  of  the  conditions  of  the  Governor's  parole  was  that  the 
parole  was  without  benefit  of  the  provisions  of  the  three- 
fourths  law. 

Under  the  Constitution  and  statutes  of  this  state, 
the  Governor  is  the  only  one  given  the  power  to  pardon 
and  prescribe  the  conditions  of  a parole  granted  by  him 
to  anyone  who  is  confined  in  the  penitentiary  at  the  time. 

The  Supreme  Court  of  this  state  in  the  case  of 
State  V.  Asher,  246  S.  W.  1.  c.  193,  has  held  that  the 
term  or  word  "pardon"  as  used  in  the  Constitution  and 
statutes  comprehends  and  is  to  be  construed  as  including 
the  term  "peurole".  Hence,  the  Governor  of  this  state  is 
authorized  to  parole  with  such  conditions  and  under  such 
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restrictions  ai  he  may  think  proper.  One  of  the  condi- 
tions attached  to  the  parole  in  question  is  that  Hughes 
was  deprived  of  the  benefit  of  the  three-fourths  rule 
provided  for  under  Section  8442  of  the  1929  statutes. 

The  authority  of  the  Prison  Board  under  the  1929 
statutes  and  the  Board  of  Probation  and  Paroles  as  created 
out  of  the  1937  Act  ^ limited  to  making  reconurendatlons 
to  the  Governor  concerning  a parole,  and  the  Governor  is 
the  only  one  authorized  to  grant  and  fix  the  terms.  Hence, 
any  rules  made  by  the  Board  which  might  conflict  either 
with  the  Constitution  or  statutory  power  of  the  Governor 
to  grant  a parole  and  fix  the  conditions  thereof  would  be 
invalid. 


From  the  two  concluding  paragraphs  in  the  above 
quoted  letter,  we  believe  the  writer  thereof  misconceives 
the  question  at  issue  here.  In  our  Judgment,  in  view  of 
the  valid  conditions  attached  to  Hughes'  parole,  the  ques- 
tion is  merely,  has  John  Hughes  served  the  time  for  the 
Larceny  conviction  for  which  he  was  sentenced  on  kay  8, 

1929?  It  is  shown  by  the  facts  above  that  up  to  the  time 
Hxighes  was  paroled  under  the  first  sentence  he  had  served 
one  year,  four  months  and  twelve  days,  for  which  he  is 
entitled  to  credit  on  his  five-year  term,  thus  leaving 
three  years,  seven  months  and  eighteen  days  remaining  of 
the  five-year  term  to  be  served  by  reason  of  the  condi- 
tions of  his  parole. 

In  our  opinion,  the  following  two  oases  are  con- 
trolling here.  In  the  case  of  jSx  parte  Jacobs  v.  Crawford, 
308  ko«  302,  among  the  questions  presented  was  the  Governor's 
authority  to  prescribe  the  conditions  of  the  parole  and 
the  alleged  right  of  the  paroled  person  to  have  deducted 
from  his  sentence  the  elapsed  time  between  the  granting  of 
the  parole  and  its  revocation.  The  court  said  (1.  c.  305- 
306)  as  follows;* 

"The  power  of  the  Governor  in  respect 
to  pardons  and  paroles  is  declared  in 
Section  8,  Article  V,  of  our  Constitu- 
tion. The  first  sentence  of  said  section 
reads  as  follows:  'The  Governor  shall 
have  power  to  grant  reprieves,  commutations 
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and  pardons,  after  conylotlon,  for  all 
offenses,  except  treason  and  oases  of 
Impeacbment,  upon  such  condition  and  with 
such  restrictions  and  Umltati ons  as  he 
may  think  proper,  subject  to  such  reguTa- 
tions  as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons. * 

”It  will  thus  be  seen  that  the  Governor 
has  the  right  to  fix  the  conditions  when 
he  paroles  a convicted  person.  All  the 
power  that  the  General  assembly  has  in 
the  matter  is  to  legislate  concerning  the 
manner  of  applying  for  pardons.  Section 
^ 4144,  Revised  Statutes  1919,  merely  re- 

iterates the  language  of  the  Constitution 
concerning  the  power  of  the  Governor  to 
grant  pardons  upon  such  conditions  and 
under  such  restrictions  as  he  may  think 
proper.** 

The  case  of  £x  Parte  Lee,  287  Lo.  231,  presents 
facts  which  are  strikingly  similar  to  the  facts  in  education 
here,  the  facts  in  the  Lee  case  (page  232)  being  as  follows: 

**The  petitioner  states  that  he  is  un- 
la^Arfully  detained  in  the  Penitentiary; 
that  he  was  convicted  of  a felony  in 
the  Circuit  Court  of  Jackson  County, 

August  2,  1915,  and  sentenced  to  a term 
of  five  years  in  the  Penitentiary;  that 
on  April  24,  1917,  he  was  paroled  by  the 
Governor;  that  on  October  8,  1917,  he  was 
convicted  of  a felony  in  the  Circuit  Court 
of  Jasper  County  and  sentenced  to  a term 
of  five  years  in  the  Penitentiary  and  was 
received  there  on  November  13,  1917;  that 
on  November  20,  1917,  the  Governor  revoked 
his  parole;  that  on  December  28,  1920,  the 
prison  authorities  discharged  him  under 
the  merit  system  from  the  Jasper  County 
sentence,  but  are  now  illegally  restrain- 
ing him  under  the  Jackson  Coxinty  sentence. 
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aforesaid;  that  upon  the  revooatlon 
of  his  parole  said  sentences  became 
concurrent  and  he  Is  now  entitled  to 
his  discharge." 

In  the  above  case  the  petitioner's  contention  that 
his  sentences,  upon  revocation  of  his  parole,  became  con> 
current  was  answered  by  the  court  (page  233-834)  as  follows: 

"By  Section  12543,  Revised  Statutes 
1919,  the  Governor  Is  authorized  to 
grant  commutations,  paroles  and  pardons. 

Certain  It  Is  that  while  the  petitioner 
was  at  large  under  a parole  granted  as 
an  act  of  executive  clemency,  he  was 
still  under  sentence  within  the  meaning 
of  Section  2292,  and  having  been  charged, 
tried  and  convicted  of  another  offense 
while  so  at  large  'the  sentence  of  such 
convict  shall  not  commence  to  run  until 
* the  expiration  of  the  sentence  under 
which  he  Is  held.'  In  other  words,  the 
sentences  are  cumulative." 

Hence,  In  the  Instant  case,  Hvighes  being  convicted 
of  a second  offense  while  at  large  under  his  parole,  the  \m- 
served  part  of  his  five-year  teim  under  the  first  offense 
did  not  commence  to  run  xintll  his  discharge  xmder  the  second 
offense. 


In  passing,  we  note  that  your  records  show  that  Hughes 
was  required  to  serve  the  unexplred  part  of  his  first  sentence 
commencing  at  the  time  of  his  discharge  under  the  second  con- 
viction. In  this  we  believe  you  are  In  error.  That  is  to 
say,  Hughes'  second  sentence  should  have  been  held  In  abeyance 
until  ha  served  his  sentence  under  the  first  conviction. 

The  same  situation  arose  In  the  case  of  £x  Parte  Lee,  supra, 
wherein  the  court  said  as  follows  (page  234): 

"It  seems,  however,  that  the  Board  of 
Prison  Control  made  Its  records  show  that 
the  petitioner  was  held  under  the  convic- 
tion and  sentence  of  the  Jasper  County 
Circuit  Coixrt  from  the  time  he  was  re- 
ceived under  that  sentence;  that  after  the 
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time  he  was  entitled  to  his  diaoharge 
from  that  sentence,  the  prison  records 
shov/  that  he  has  been  held  under  his  first 
conviction  to  serve  out  the  remainder  of 
his  term,  dating  from  his  parole.  Under 
the  provisions  of  Section  2292,  the  sen* 
tence  for  the  conviction  in  the  Circuit 
Court  of  Jasper  County  began  at  the 
expiration  of  the  first  sentence.  The 
petitioner,  however,  has  not  been  prejudiced 
by  the  mistaken  views  of  the  Board  of  Prison 
Control  and  can  take  no  advantage  of  their 
erroneous  system  of  bookkeeping.  The  law 
fixes  the  sequence  of  the  terms  of  imprison- 
ment. (Ex  parte  J^ackson,  96  Mo.  116,  120.)'*  ^ 

Section  2292,  referred  to  above,  is  now  Section  12969, 
R.  S.  Mo.  1929,  and  you  will  see  by  this  section  that  a second 
sentence,  pronovinoed  during  the  unexplred  part  of  the  first 
sentence,  should  be  held  in  abeyance  until  the  first  sentence 
is  fully  complied  with.  ’ Me  give  you  this  for  future  reference. 


CONCLUSION. 


In  view  of  the  fact  that  at  the  time  Hughes  was  dis- 
charged from  the  second  conviction,  to-wit,  cn  or  about 
February  24,  1936,  there  remained  three  years,  seven  months 
and  eighteen  days,  or  approximately  such  time,  to  be  served 
by  Hughes  under  his  first  sentence,  will  not  have  complied 
with  such  first  sentence  until  on  or  about  the  12th  day  of 
October,  1939,  and  hence  he  is  not  at  this  time  entitled  to 
a discharge. 


Tours  very  truly. 


J.  W.  BUFFINGTON, 

Assistant  Attorney  General. 

APPROVED; 


J.  E.  TATLOR, 

(Acting)  Attorney  General. 
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Coramercial  fishing  in  the  Osage 
River  at  points  formed  by  the  Lake 
of  the  Ozarks.  
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Mr.  G.  Logan  Marr, 

Prosecuting  Attomey, 

Morgan  Gotinty, 

Versailles,  i'iissouri. 

Dear  Sir: 

This  is  in  reply  to  yours  of  J\me  23  requesting  an 
official  opinion  from  this  department  based  upon  the  follow- 
ing letter: 

"The  Bagnell  Dam  has  backed  the  water 
from  the  Osage  River  into  the  Big  and 
Little  Gravois  Creeks,  and  the  Big  and 
Little  Buffalo  Creeks  in  Morgan  Coxuity, 

Mo,  large  distances  from  the  orlgixxal 
mouth  where  these  streams  did  empty 
into  the  Osage  river. 

I want  an  opinion  as  to  whether  these 
original  non-navigable  fresh  water 
streams  are  part  of  the  Osage  River 
from  their  originals  mouths  to  the 
660  contour  line;  that  is  the  place 
where  these  creeks  have  been  flooded 
with  the  back  water,  forming  the  I^ke 
of  the  Osarks.  This  660  contour 
varies,  and  there  has  been  a drop,  to 
as  high  as  22  feet  below  the  660  foot 
contour  line;  so  that  the  back  water 
fluctuates  in  these  streams  to  a great 
extent . 

By  virtue  of  section  8273  of  the  1929 
statutes  of  Missouri,  commercial  fisher- 
men with  hoop  nets  and  trammel  nets  of 


Hr.  Q.  Logan  Harr 


-2- 


Jtine  30,  1938 


a 2 Inoh  meah  has  Invaded  these  streams 
from  the  mouths  of  these  streams  on  up. 

They  catch  rou^^h  fish  for  the  market. 

Their  trammel  nets  often  reach  nearly 
across  these  fresh  water  creeks.  These 
fishermen  always  In  so  far  as  we  can 
learn,  return  to  the  water  all  game  fish 
caught  In  these  nets.  Right  now  the 
Little  Buffalo  creek  la  Infested  with 
the  nets  and  hoop  nets.  These  Conner- 
olal  fishermen  contend  that  these  arms 
of  the  Lake  of  the  Osarks  are  part  of 
the  Osage  river,  and  Is  the  Osage  river, 
and  they  can  use  these  nets  by  virtue 
of  section  8273.  These  parties  contend 
that  these  creeks  now  are  navigable, 
and  are  considered  a part  of  the  Osage 
river  by  the  reason  of  the  ruling  of 
the  War  Dej>artment  and  the  Bureau  of 
Navigation  of  the  Federal  Government; 
that  the  Federal  government  has  assumed 
jurisdiction  of  the  creeks  as  being  a 
pert  of  the  Osage  river.  I am  not  vouch- 
ing for  the  tz*uth  of  these  statements. 

I have  quite  a few  coiiqplalnts  from  resi- 
dents around  Stover,  Ho.,  against  the 
commercial  fishermen.  These  complaints 
state  that  this  Illegal  fishing  with 
these  nets  has  ruined  the  fishing  for 
game  fish  In  the  Little  Buffalo  Creek. 

If  these  creeks  are  not  parts  of  the 
Osage  river,  then  It  wo\ild  seam  that 
the  use  of  these  nets  for  coimnerolal 
fishing  would  be  illegal,  ^ese  fish 
are  not  caught  for  their  own  conaiunptlon 
or  table  use." 

Your  request  parti ciilarly  goes  to  the  question  of 
the  rights  of  the  public  to  fish  upon  that  part  of  the 
Osage  River  which  backed  up  Into  the  various  creeks  entering 
said  river  when  the  Lake  of  the  Ozarks  was  formed.  Under 
Section  41  at  page  28  of  Title  33  of  the  United  States  Code 
Annotated  entitled  "Navigation  and  Navigable  Waters",  we^ 
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find  tliat  the  navigable  part  of  the  Osage  River  is  set  out 
as  follows! 

"The  Osage  River  in  the  State  of  Mis- 
souri above  the  point  idler  e the  south 
line  of  sections  15  and  16  in  township 
40  north,  of  range  22  west,  of  the 
fifth  principal  meridian,  and  in  the 
coxmty  of  Benton,  State  of  Missouri, 
crosses  said  river,  is  declared  not 
to  be  a navigable  stream,  and  ^ shall  be 
so  treated  by  the  Secretary  of  War  and 
by  all  other  authorities." 

Section  8273,  R.S.  Mo.  1929  provides  as  follows: 

"The  use  of  seines,  hoop  nets  and 
tramriel  nets,  is  hereby  permitted, 
in  the  Mississippi,  Missouri  and 
Osage  rivers,  during  the  months  of 
JanuexTT#  February,  March,  Jxuie,  July, 

August,  September,  October,  November 
and  December  of  each  year,  with  seines 
and  nets,  the  mesh  of  which  shall  not 
be  less  than  two  Inches  square;  « « «" 

Prom  this  section  the  above  named  fishing  articles  may  be 
used  in  the  Osage  River  during  the  months  stated  therein. 

In  our  research  upon  this  matter  we  find  that  the 
fishing  privileges,  whatever  they  may  be,  extend  to  the 
general  public  and  do  not  distin^iah  commercial  fishermen 
from  any  other  parties  who  desire  to  fish  and,  therefore, 
this  opinion  will  apply  to  the  public  in  general  viho  desire 
to  fish. 

The  ri^ts  of  the  general  public  to  fish  in  navigable 
waters  are  set  out  in  26  Corpus  Juris,  page  602,  Sections 
17  and  18  which  are  as  follows! 

"Fishing  implies  a reasonable  use  of 
the  waters  and  shore  line  of  navigable 
streams,  and  as  a general  rule  all  the 
members  of  the  public  have  a consoon 
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and  general  right  of  fishing  In  pub- 
lic waters,  such  as  the  sea  and  other 
navigable  or  tidal  waters,  and  no  pri- 
vate perscHi  can  claim  an  exolusive 
right  to  fish  in  any  i>ortion  of  such 
waters,  except  In  so  far  as  he  has 
acquired  such  right  by  grant  or  pre- 
scription. This  rule  applies  notwith- 
standing the  title  to  the  bed  of  such 
a stream  Is  In  the  rli>arlan  owner,  and 
notwithstanding  his  ownership  of  the 
abutting  upland  carries  with  it  the 
right  of  access  to  deep  water.  It  has 
been  held  that  the  right  of  fishing  is 
incident  to  the  right  of  navigation. 

The  right  of  fishing  on  the  high  seas, 
without  the  tez*ritorlal  limits  of  any 
state,  is  a right  ocminKm  to  all  mankind, 
and  cannot  be  granted  or  restricted  by 
any  particular  nation. 

It  la  generally  held  that.  In  the  absence 
of  a special  legislative  grant,  the  right 
of  fishing  in  large  fresh  water  lakes 
and  ponds  is  a public  rightf  and  under 
some  statutes  and  colonial  ordinances  the 
rl^t  to  take  fish  frcm  a great  pond  of 
more  than  a specified  area  is  a public 
right  which  every  inhabitant  who  can  ol>* 
tain  access  to  the  pond  without  tres- 
pass may  exercise  so  long  as  he  does  not 
interfere  with  the  reasonable  exercise 
by  others  of  these  and  like  rights  in 
the  pond,  and  complies  with  any  rules 
established  by  the  legislature  or  under 
Its  authority.  But  the  right  of  fishing 
In  such  ponds  may  be  appropriated  by  the 
legislature  or  by  local  governments,  such 
as  towns,  acting  under  Its  authorltyi  and 
under  some  statutes  such  a pond  may  be 
leased  to  private  Individuals  for  the 
purpose  of  fish  culture,  the  lessees  hav- 
ing the  exclusive  right  of  fishing  tlmre- 
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in.  An  owner  of  land  abutting  on  one 
of  such  lakes  or  ponds  has  no  greater 
rights  than  others  to  fish  in  front 
of  his  land^  except  to  the  extent  that 
he  is  given  greater  rights  by  statute^ 
or  acquires  them  by  grant  or  prescription. 

The  right  of  fishing  in  the  * Great  Lakes' 
and  in  their  contiguous  bays  is  a public 
Tl^t  Just  as  such  as  if  those  waters 
were  subject  to  the  ebb  and  flow  of  the 
tide;  and  the  public  rights  of  fishing 
are  not  limited  to  the  particular  portions 
theieof  which  are  navigable.* 

As  stated  in  your  letter  the  660  contour  line  is  the 
place  to  which  the  various  creeks  have  been  flooded  on 
account  of  the  back  water  forming  the  Lake  of  the  Osarks 
and  on  the  question  of  whether  or  not  that  poz*tion  of  the 
lake  formed  by  such  back  water  is  navigable,  we  find  no 
Missouri  authority  on  this  point  but  in  the  case  of  Mendota 
Club  V.  Anderson  et  al.,  78  N.  W.  185,  l.o.  190,  the  Supreme 
Court  of  Wisconsin  in  a case  in  which  a similar  question  was 
involved,  saidi 

*«  « « That  dam  was  a pexmanent  structuire, 
designed  to  be  such,  and  has  so  remained 
for  hearly  half  a century.  There  is  no 
claim  that  it  was  an  unlawful  structure. 

Although  an  artificial  structure,  which 
considerably  increased  the  depth,  the 
extent,  and  breadth  of  the  waters  on  the 
premises  in  question,  yet  the  public  had 
the  right  to  navigate  such  waters  after 
they  were  so  Increased  in  volxune,  the 
same  as  though  they  had  always  remained 
in  that  oonditloh.  'nVhisler  v.  Wilkinson, 

22  Wis.  546|  Volk  v.  Eldred,  25  Wis.  410; 

Weatherby  v.  Meiklejohn,  56  Wis.  73,  13 
N.  W.  697;  Smith  v.  Youmans,  96  Wis.  105, 

70  N.  W.  1115,  aiKl  oases  cited  by  Mr. 

Justice  Finney  on  page  110,  96  Wis.,  and 
page  147,  70  N.  W.  Certainly,  persons 
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navigating  the  lake  cannot  be  requir- 
ed or  expected  to  carry  with  them  a 
chart  and  compass  and  measuring  lines, 
to  determine  whether  they  are  at  all 
times  within  what  wez^  the  llntlts  of 
the  lake  prior  to  the  construction  of 
the  dan.  The  question  as  to  whether  a 
riparian  owner  may  xdghtfully  fill  In 
or  biiild  out  to  navigable  water,  siAggest- 
ed  by  counsel.  Is  not  here  Involved.#  « 
#######  #" 

In  46  Corpus  Juris,  page  446  on  the' question  of 
to  what  water  the  public  rights  extend,  we  fliid  the  rule 
stated  as  follows! 

"The  right  of  navigation  extends  over 
the  entire  sxirfaoe  of  the  water,  not- 
withstanding Its  extent  has  been  in- 
creased thxmigh  a raising  of  Its  level 
by  artificial  means.  It  Is  not  confined 
to  the  main  channel,  but  extends  to  the 
water  between  high  axxd  low  water  marks, 
subject  to  legitlmrte  uses  of  the  land 
thereunder  by  the  owner  thereof;  and 
also  extends  to  *a  new  navigable  channel 
formed  by  the  stream,  and  to  a stream 
as  improved  by  stralghtezxlng  and  deepen- 
ing. So  where  the  shore  line  is  moved 
back,  the  water  let  in  la  as  much  public 
water  as  Is  any  other  pert  of  the  water 
of  the  river.*  «*♦****" 

From  your  request  It  appears  that  It  Is  the  general 
public  who  la  complaining  about  this  fishing  and  ths  rights 
of  riparian  owners  are  not  In  question,  therefore,  we  will 
not  touch  that  point  In  this  opinion. 

And  In  the  case  of  Village  of  Pewaukoe  v.  Savoy  et 
al.,  79  N.  W.  458  Supreme  Court  of  Wisconsin  held! 

"If  a person  artificially  raise  the 
level  of  the  waters  of  a navigable 
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lake  80  as  to  flood  hia  oan  lands,  the 
publlo  rl^ts  in  the  lake  will  be  cox^ 
respondingly  extended  so  long  as  suoh 
az*tlfioial  condition  exists." 


CONCLUSION 


From  the  foregoing  authorities  it  is  the  opinion  of 
this  department  that  that  part  of  the  Osage  River  v^iich, 
on  account  of  the  forming  of  the  Lake  of  the  Ozarks,  has 
backed  up  into  the  streams  idiich  entered  into  said  river 
to  the  660  contotir  line  is  navigable  and  is  considered 
a pasrt  of  the  Osage  River  so  far  as  the  general  public  is 
concerned  and  all  of  the  fishing  rights  in  connection 
therewith. 

Respectfully  submitted. 


TYRk  V/.  BURTON 
Assistant  Attorney  General 

APPROVBDi 


j;‘g.  IfAVEgR 

(Acting)  Attorney  Genez^ 
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CDUFTT  COURTS ; The  bounty  Ccurt  is  not  authorized  to  pay 

attorney  fees  for  defending  the  CoilecT/Or  iii  a 
OFFICERS:  civil  suit  oharnihg  official  wrongdoing  of  the 

Collector.  The  defense  of  the  suit  is  a per- 
sonal matter  and  the  County  is  not  concerned. 
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Hr,  G.  Logan  lieirr, 
Prosecuting  Attorney, 
Horgan  County, 
Versailles,  Missouri. 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
dated  Hay  3,  1938,  for  an  official  opinion  from  this  de- 
partment, which  is  as  follows: 

"Herein  is  exhibit  ’A' , the  petition 
filed  against  0.  C.  Loark,  and  exhibit 
*B',  the  separate  answer  of  0.  C. 

Roark  as  Collector  of  Revenue  of 
Morgan  County,  Ho.  Hr.  E.  R.  Evans 
filed  a general  denial  the  petition 
herein. 

"This  case  is  still  pending  on  the 
docket  and  has  not  been  heard  yet. 

"Hr.  Roark  had  to  hire  an  attorney  to 
represent  him,  and  this  attorney.  Hr. 
Bollnger  filed  this  answer  exhibit 
*B*.  Hr.  Roark  paid  ;^£5.00  out  of 
his  own  pocket,  to  Hr.  Bollnger,  as 
attorney  fees.  Hr.  Roark  presented 
a bill  to  the  County  Court  for  a re- 
fund of  this  ij^SS.OO  Hr.  Roark  per- 
sonally paid  out  for  attorney  fees. 

"The  County  Court  requested  an  opinion 
from  my  office  if  the  County  was  liable 
for  this  attorney  fee?  I could  find 
no  law  that  the  County  was  liable  to 
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pay  for  an  attorney  for  the  collector 
under  the  Jones<^:unger  Law.  It  was 
my  opinion  that  the  County  did  not  owe 
the  fee.  hr.  Roark  presented  his  side 
of  the  case  and  the  County  Court  re- 
quested that  I get  em  opinion  from  the 
Attorney  General. 

*^r.  Roark  has  been  threatened  with 
several  Just  suits  as  this  by  this 
plaintiff  and  other  parties.  This 
plaintiff  filed  another  just  such  a 
suit,  and  the  same  is  now  up  on  appeal. 

These  sales  were  made  under  the  Jopes- 
l^unger  Law,  and  under  the  law  and  the 
facts  of  this  case,  it  is  my  opinion 
that  this  suit  is  a most  frivolous  suit, 
without  any  merits.  Yet  ifr.  Roark  is 
called  upon  to  defend  the  same  as  a 
county  official,  and  protect  the  funds  ‘ 
in  his  care. 

'*k;r.  Roark  argued  with  the  County  Court 
that  it  was  an  unreasonable  burden  on 
him  to  expect  him  to  hire  his  own  attorney 
in  these  cases,  since  he  was  a county 
officer  and  was  acting  to  protect  the 
funds  of  the  county.  The  Jones-^\inger 
Law,  evidently  abolished  the  office  of 
tax  attorney  for  the  collector,  and 
failed  to  provide  a substitute  plan.  I 
am  in  sympathy  with  Mr.  Roark,  and  would 
like  to  see  him  reimbursed  for  these 
attorney  fees,  if  there  is  any  law  for 
the  county  to  allow  the  same.  This  is  a 
precedent  that  we  did  not  v/ant  to  establish 
unless  it  was  the  law.” 

Tour  question  involves  the  powers  of  the  County 

Court. 

The  County  Court  is  provided  for  by  Section  36  of 

Article  TI  of  the  Constitution  of  Missouri,  which  states: 
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"In  each  oounty  thara  shall  ba  a 
county  court,  ^lilch  shall  ba  a court 
of  racord,  and  shall  have  Jurisdiction 
to  transact  all  oounty  and  such  other 
business  as  may  ba  prescribed  by  law." 

It  has  bean  held  by  the  courts  of  this  state  that 
the  County  Court  has  no  equitable  nor  oonoBon  law  power,  but 
its  powers  are  deriyad  from  the  statute. 

In  State  ex  rel.  t.  Johnson,  138  ko.  App.  306,  1.  o. 
514,  the  court  said: 

"The  oounty  courts  of  Missouri  are 
oreaturos  solely  of  statutory  origin 
and  have  no  common  law  or  equitable 
Jurisdiction  (State  ex  rel.  v.  I'adison 
County  Court , 135  V.o . 323 , 1 . c . 326 ) . " 

Section  12162,  K.  s.  to.  1929,  sets  forth  the  power 
of  the  Oounty  Court  with  rexerence  to  auditing  and  settling 
claims,  and  among  other  things  provides: 

"The  oounty  court  shall  have  power 
to  aiKiit,  adjust  and  settle  all  ao« 
counts  to  which  the  oounty  shall  be  a 
party;  to  order  the  payment  out  of  the 
oounty  treasury  of  any  sun  of  money 
found  due  by  the  county  on  such  ac- 
counts; to  enforce  the  collection  of 
money  due  the  oounty;  to  order  suit 
to  be  brought  on  bond  of  any  delinquent, 
and  require  the  prosecuting  attorney  for 
the  oounty  to  commence  and  prosecute  the 
same;  " * 

The  courts  have  construed  the  above  section  as 
authorizing  the  oounty  to  employ  attorneys  to  represent 
the  oounty  in  the  recovery  of  oounty  funds  in  instances 
where  the  oounty  attorney  refused  to  bring  suit  after  being 
ordered  to  do  so  by  the  County  Court. 

Illustrative  of  the  same  is  State  v.  Fulks,  296  ko. 
634,  247  S.  W.  129.  However,  that  was  a case  where  the 
oounty  itself  was  directly  interested  and  on  the  refusal 
of  the  prosecuting  attorney  to  file  suit  on  behalf  of  the 
ootmty  for  the  recovery  of  several  thousand  dollars,  the 
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oouBty  amploxed  other  attorneys  who  did  bring  the  suit 
and  who  did  recover  the  money.  On  appeal  It  was  contended 
that  the  case  should  be  reversed  because  the  suit  wae 
prosecuted  by  someone  other  than  the  prosecuting  attorney. 

In  that  case  the  Attorney  General  appeared  as  part  of 
counsel  for  the  county,  his  advent  into  the  case  being 
upon  the  filing  of  an  amended  petition.  The  court  held 
that  \uider  that  state  of  facts  the  case  should  not  be 
reversed  on  account  of  the  fact  that  the  prosecuting  at* 
tomey  had  not  prosecuted  the  case  for  the  county. 

That  case,  however.  Is  not  authority  for  the  en* 
ploynent  of  outside  attorneys  by  the  county  to  represent  and 
defend  the  County  Collector  when  he  is  sued  on  account  of 
alleged  wrongful  acts  on  his  part  as  Collector  In  the  sale 
of  lands  for  deliniuent  taxes  under  the  Jone  s*!.  unger  law. 

In  the  Fulks  case  the  county  was  directly  In* 
terested.  In  the  matter  under  consideration  here  the 
county  Is  not  directly  interested.  A judgment,  if  recovered, 
against  the  Collector  would  not  be  payable  out  of  county 
funds,  but  mast  be  paid  by  the  Collector  or  his  bondamen  If 
he  has  violated  any  of  his  official  duties  and  recovery  Is 
had  against  him  on  that  accoxmt. 

In  such  instances  as  the  Legislature  intended  the 
county  to  have  authority  to  employ  attorneys  and  to  pay 
then  out  of  the  coimty  funds,  the  Legislature  has  so  In* 
dleated  that  power.  Illustrative  of  this  is  oeetion  11179, 

R.  3.  Uo.  1929,  which  provides  as  to  accreted  Icoids  that  the 
county  court  may  employ  surveyors  to  survey  such  accreted 
^ands,  and  may  employ  attorneys  to  represent  them  in  such 
Suits  pertaining  thereto, 

"and  shall  pay  such  surveyors  and 
attorneys  reasonable  compensation 
for  their  services,  to  be  paid  out 
of  any  funds  arising  out  of  the  sale 
of  such  lands  and  Islands,  or  out  of 
the  general  revenue  fund  of  the  county 
as  may  be  agreed  upon  at  the  time  such 
surveyors  end  attorneys  are  osployed." 

Section  11316,  R.  3.  1929,  prescribing  the 

duties  of  the  prosecuting  attorney,  provides: 
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”He  shall  prosecute  or  defend,  as  the 
case  may  re^iulre,  all  cItII  suits  in 
v^ch  the  county  Is  Interested,  represent 
generally  the  county  In  all  matters  of 
law.  Investigate  all  claims  against  the 
county,  draw  all  contracts  relating  to 
the  business  of  the  county,  and  shall 
give  his  opinion,  without  fee . in  matters 
of  law"  in  wMcJji  the  oounty~Ts  interested, 
and  in  writing  wEen  demanded,  to  the 
county  court,  or  any  judge  thereof,  ♦♦♦,«• 

This  section  rev^uires  the  prosecuting  attorney  '*to 
give  his  opinion,  without  fee,  in  matters  of  law  in  which 
the  county  is  interested,"  but  in  the  instant  matter  the 
county  is  not  interested  in  whether  a judgment  is  recovered 
against  the  collector  or  not.  The  recovery  of  a judgment 
against  ths  collector  could  not  affect  the  county. 

The  allowance  of  fees  or  costs  to  any  officer  is 
denied  unless  the  statute  may  be  definitely  pointed  to 
authorizing  such  allowance.  This  principle  Is  announced  in 
State  ex  rsl.  Troll  v.  Brown,  146  Ko.  401,  1.  o.  406,  where 
ths  court  said: 

"It  ie  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  unless 
provided  for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  ths 
same  must  be  strictly  construed." 

It  could  not  be  contended  that  the  collector  is 
entitled  to  an  attorney  fee  as  a part  of  his  compensation. 

Ths  statute  definitely  prescribes  the  amount  of  compensa- 
tion ths  collector  Is  entitled  to,  and  attorney  fees  are 
not  part  of  such  compensation. 

'ATe  know  of  no  statute  which  authorizes  the  county 
court  to  pay  out  the  county  public  funds  In  payment  of 
attorney  fees  to  an  attorney  who  is  employed  by  the  county 
collector  in  defending  the  county  collector  In  a civil  suit 
brought  by  another  against  the  collector,  and  absent  such 
definite  statutory  authority  conferred  upon  ths  county  court 
the  county  court  has  no  authority  to  pay  such  attorney  fees. 
The  public  funds  of  the  county  must  be  expended  on  behalf 
of  the  county  as  such.  They  must  be  expended  in  the  further 
ence  of  public  matters  and  then  so  authorized  by  statute. 
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They  oannot  be  expended  in  payment  of  the  personal  obliga- 
tions Inourred  by  an  official  In  employing  his  ovm  attorney 
to  defend  himself  In  u cItII  lawsuit. 


CONCLUJIOIJ 


It  Is  our  opinion  that  the  collector  of  the  rerenue 
who  has  been  sued  by  another  for  damages  for  wrongf'Jdly 
selling  real  estate  in  the  collection  of  the  delin>iuent  taxes, 
and  who  employs  an  attorney  to  defend  himself  in  suoh  lav- 
suit,  is  not  entitled  to  have  the  county  court  pay  suoh 
attorney  fees,  nor  is  the  county  court  authorized  under  the 
law  to  pay  suoh  attorney  fees. 


Yours  very  truly. 


Assistant  attorney  General. 


APPR073D: 


i.  2.  TiiilOlJ, 

(Acting)  Attorney  Qoneral. 
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GAME  AiTO  FISH;  Drtnn  fish  are  not  perch. 


July  14,  1«38 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Slrt 


V>e  acknowledge  your  request  of  July  9, 

1938  for  an  opinion,  which  request  reads  as  follows: 

"'lio  person  shall  take,  capture  or 
kill  when  taken  from  the  waters  of 
this  state.  In  any  one  day,  more 
than  • • • • fifteen  white  perch 
• • • • ' , quoting  from  section  8276 
of  the  1929  statutes  of  the  State 
of  Missouri. 

"The  Fish  and  Game  Department  and 
the  Game  UVarden  therein  have  taken 
the  Interpretation,  that  the  *whlte 
perch* , mentioned  In  the  above  creel 
limit  means  and  applies  to  fresh  water 
drum*  Fresh  water  drum  such  as  la 
fotuKi  In  all  our  streams  are  supposed 
to  be  these  white  perch*  It  has  al- 
ways been  the  common  understanding 
that  drum  fish  are  rotigh  or  non-game 
fish,  and  not  subject  to  regulations 
In  any  way;  other  than  limitations 
that  might  exist  In  favor  of  rough 
fish  of  any  kind* 

"Commercial  fishermen  selling  In  this 
county  have  been  arrested  In  other 
counties  for  having  In  their  possession 
more  than  fifteen  drum*  There  is  no 
question  but  that  drum  can  be  sold  at 
any  time,  but  the  department  holds 
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that  drtnn  flah  are  Trhlte  perch,  and 
not  more  than  fifteen  can  be  In  the 
possession  of  any  person  at  any  one 
time* 

"I  would  like  to  have  an  opinion  as 
to  whether  drum  fish  are  the  same 
kind  of  fish  as  white  perch,  and 
subject  to  this  limitation*” 


Section  8275,  K*  S*  Uo*  1929,  which  Is  a sec- 
tion under  the  preservation  of  fish  end  game  Article, 
mentions  each  and  all  of  the  fish  that  are  to  be  protected 
under  that  Article*  It  does  mention  white  perch  and 
limits  the  possession  of  white  perch  to  the  number  of 
fifteen,  but  nowhere  In  the  section  does  It  mention  the 
drum  fish* 


In  your  request  you  state  that  the  Pish  and 
Gaire  Department  has  Interpreted  that  drun  and  white  perch 
are  of  the  same  spedlef  and  that  they  are  arresting  com- 
mercial fishermen  fco*  having  more  than  fifteen  drum  In 
their  possession*  According  to  the  Standard  Library  of 
Natural  History,  Volume  III,  pscgb  describing  a 

perch.  It  la  stated:;  /t  • »-r 

"It  rxins  vl[p  to  about  five  poimds  in 
weight,  and  la  carnivorous,  eating 
moat  kinds  of  fish  small  enough  for 
Its' swallow,  Inoltidlng  the  fry  of  Its 
own  species,  which  are  In  some  waters 
an  excellent  bait." 


Encyclopaedia  Brltainnlca,  Volume  IX,  page  1/ ^ 
describes  the  species  of  the  white  perch  as  "Eorone 
Americana*"  , 

iftL  hi 

The  Standard  Library  of  Natural  History  states 
the  following  about  the  "drum" : 
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"One  of  the  most  of  the  family  of 
(Meagrea)  la  the  species  to  which  the 
name  of  dznim  has  been  given,  from 
the  extraordinary  noise  which  It  pro- 
duces, tbo\igh  some  other  kinds  emit 
similar  noises." 


"These  so\mda,"  Dr.  Gunthrle  writes, 
"can  better  be  expressed  by  the  word 
•drtmiiilng*  than  any  other.  They  appear 
to  bo  very  frequently  heard  by  persons 
In  vessels  lying  at  anchor  off  the  coast 
of  the  United  States,  where  these  fishes 
are  very  comnon.  The  precise  method  by 
which  these  soTinds  are  produced  is  not 
known.  Since  they  are  accompanied  by  a 
tremulous  motion  of  the  vessel.  It  seems 
most  probable  that  they  are  due  to  the 
beating  of  the  t all  of  the  fish  against 
the  bottom  of  the  boat,  to  get  rid  of 
the  parasites  with  which  that  part  of 
their  body  Is  Infested. 

"The  drum  attains  a length  of  more  than 
four  feet  and  a weight  of  over  s hundred 
pounds." 


As  noticed  by  these  authorities,  the  perch  la 
of  the  "korone  Americana"  and  the  drum  la  of  the  species 
of  "keagres."  The  dirum  makes  a drumcilni^  8o\md  and  the 
perch  does  not  make  such  a particular  sound.  In  comparing 
the  two  fish,  especially  as  to  the  species  and  the  sounds 
made  by  the  fish.  It  Is  without  question  that  the  drum  is 
a different  fish  than  the  perch. 

Sections  of  the  Article  for  the  preservation  of 
fish  and  game  must  be  strictly  constriied,  and  as  the  Article 
on  the  preservation  of  fish  does  not  mention  drum,  that  sec- 
tion of  the  Article  does  not  ai>ply  to  the  drum  fish. 

In  the  case  of  State  vs.  Arts,  11  S.  W.  (2d) 

1074,  an  attempt  was  made  to  convict  the  defendant  for 
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refusing  to  allow  game  wardens  to  Inspect  pelts  which  he 
had  In  his  possession,  under  a statute  which  only  per- 
mitted the  warden  to  inspect  and  count  fish,  birds 
and  animals*  Ills  court  held  that  the  statute  must  be 
strictly  construed  and  held  that  Inasmuch  a s the  statute 
did  not  provide  for  the  Inspection  In  counting  pelts, 
the  defendant  was  not  violating  the  law  which  said  It 
was  a misdemeanor  not  to  allow  the  game  wardens  to 
Inspect  and  count  fish,  birds  and  animals* 


COMCLUSIOM 


In  view  of  the  above  authorities.  It  Is  the 
opinion  of  this  department  that  the  fish  known  as  the 
drum  should  be  considered  as  rough  fish  and  Is  not  pro- 
tected under  the  fish  and  game  act  of  the  statutes*  It 
Is  also  the  opinion  of  this  department  that  conL.erclal 
fishermen  may  have  In  their  possession  more  than  fifteen 
drum  at  any  one  time* 


Kespect^ully  submitted 


\i».-  J.*  BUHKE 

Assistant  Attorney  General 


Axi'ROVEDj 


J.  L.  TAYLbh 

(Acting)  Attorney  General 


WJBiPE 


CONTRACTS I 


Construction  of  contract  for  water  softener 
at  Intensedlate  Refoiwiatory.  Algoa. 


July  27,  1958 


Mr.  J.  K.  Matthews, 

Director  of  Penal  Institutions, 
Jefferson  City,  Missouri. 


Re : Water  Softener 

Intermediate  Reformatory,  Algoa 


Dear  Mr.  Matthews i 

This  department  is  in  receipt  of  your  reoent  letter 
together  with  a copy  of  the  specifications  and  blue  prints 
as  follows t 

"The  contractor  for  the  installation 
of  Water  Softener  at  the  Intermediate 
Reformatory,  Mr.  Herbert  Wolcott,  of 
Columbia,  Missouri,  states  that  the 
contract  does  not  specify  the  necessary 
pipe,  valves  and  fittings  for  connect- 
ing the  water  softener  tanks  with  the 
proportioning  device  for  hard  and  soft 
water,  and  contends  the  Penal  Institu- 
tion shotild  furnish  this  pipe.  The 
Penal  Institution  contends  this  is  oovez*ed 
in  the  first  paragraph  of  the  specifications, 
stating: 

'Thjre  shall  be  furnished  for  installation 
where  shown  on  the  plans,  water  softening 
equipment  of  the  seolite  or  base  exchange 
with  suitable  accessories!  and 
automatic  proportioning  device  for  by- 
passing hard  water  to  provide  a mixture  of 
hard  and  soft  water  having  a controlled 
hardness  of  5 grains  per  gallon  for 
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delivery  to  the  distribution  system.* 

The  plans  as  submitted  by  Mr.  Wolcott  for 
this  installation  are  attached  to  this 
set  of  specifications. 

Further,  the  specifications,  tmcer  *Controls,' 
last  paragrai^,  state: 

•Pipe  and  flttln^;s  required  to  connect 
the  hydraulically  operated  control  valves 
to  the  softener  tank  shall  be  provided. * 

We  contend  the  only  pipe  necessary  for 
us  to  furnish  will  be  the  pipe  necessary 
to  bring  the  hard  water  to  the  softening 
device  and  the  outlet  pipe  for  the  soft 
water  from  the  proportioning  device  to 
the  system. 

We  enclose  copy  of  the  specifications  and 
copy  of  the  plans. 

Please  give  us  your  opinion  as  to  who 
should  furnish  the  pipe  In  question." 

Referring  to  the  first  parapraph  of  the  specifications 
as  set  out  in  your  letter,  we  find  nothing  which  would  require 
the  contractor  to  furnish  the  necessary  pipe,  valves  and  fit- 
tings for  connecting  the  water  softener  tanks  with  the  pro- 
portioning device  for  hard  and  soft  water.  It  Is  merely 
pz^>vlded  that  there  be  furnished  water  softener  equipment 
with  suitable  accessories  and  automatic  proportioning  device 
for  by  passing  hard  water. 

"Suitable  accessories*  cannot  be  construed  to  In- 
clude pipe  and  fittings. 

The  term  "accessoiy"  is  defined  in  Funk  & Wagnalls 
New  Standard  Dictionary  as: 

"Aiding  the  principal  design,  * * * 
contribution!  supplemental;  additional." 

In  other  words,  idiat  Is  meant  by  "suitable  accessories* 
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as  used  In  the  above  specifications  are  such  Instruments 
designed  to  he  attached  to  or  used  in  connection  with 
the  water  softener  equipment  to  add  to  Its  utility. 

Further  evidence  that  pipes  and  fittings  were 
not  meant  Is  fo\md  In  the  specific  mention  In  the  speci- 
fications as  to  idiat  pipes  and  fittings  are  to  be  furnish- 
ed, and  as  pointed  out  in  your  letter  they  consist  of: 

"Pipes  and  flttiiogs  required  to  connect 
the  hydraulically  operated  control  valves 
to  the  softener  tank  shall  he  provided." 

The  above  pipes  and  fittings  are  not  a part  of  the 
controversy  because  they  aie  particularly  specified. 

You  state  that  the  only  pipe  necessary  to  he 
furnished  the  contractor  Is  only  such  pipe  as  Is  necessary 
to  bring  the  hard  water  to  the  softening  device  and  the 
outlet  pipe  for  the  softener  from  the  proportioning  device 
to  the  system.  With  this,  however,  we  cannot  agree. 

From  an  examination  of  the  specifications  and  blue 
prints  we  are  of  the  oplzilon  that  the  contract  does  not 
require  the  contractor  to  funaish  the  necessary  pipe, 
valves  and  fittings  for  comiectlng  the  water  softener 
tanks  with  the  proportioning  device  for  hard  and  soft 
water  and,  therefore,  the  same  should  be  furnished  by 
the  penal  Institution. 

Respectfully  submitted. 


APPRO ViX*  . :ux  WASSbRIiAK 

Assistant  Attorney  General 


TTTTTirraG'roTr 

(Acting)  Attomey  General 


MW:DA 


LIQUOR  CONTROL  ACT:  A householder  c&mict  brew  in  his  own  home 

for  home  use  or  have  in  his  i^oa  session 
by  transporting  in  his  car  for  his  guests 
and  himself,  any  intoxicating  liquor,  which 
includes  home  brew  of  alcoholic  content  of 
more  than  3.2  per  cent,  as  it  violates  terms 
of  Sec,  8,  Laws  of  1933-34,  iiixtra  Session, p.  80* 

July  28,  1938 


Honorable  G*  Logan  loarr 
Rrose outing  Attornay 
i^organ  County 
Versailles,  i>Ilsso\iri 


ijear  Sin 


This  Department  It  in  receipt  of  your  letter 
of  July  27th,  wherein  you  make  the  following  inquiz*yt 

. ”l8  It  contrary  co  the  Liquor 
Control  Act  for  a householder  to 
make  home  brew  for  his  own  heme 
use  and  fco*  hla  own  personal  oon- 
\UBptlon,  where  the  alcoholic 
content  of  the  home  brew  is  more 
than  5^  by  weight? 

"Is  it  contrax*y  to  the  Liquor  Con- 
trol Act  for  a person  #xo  makes 
home  brew  of  more  than  5/b  by  weight 
to  transport  this  home  brew  in  his 
car  to  the  Lake  for  his  and  his 
guest  s'  consumption  on  an  outing? 
nils  home  brew  is  not  sold  but  given 
away  to  immediate  guests." 

As  the  same  sections  of  law  will  be  applicable 
to  both  questions  irtiich  you  present,  we  sliall  treat  both 
collectively. 

The  Act  of  1933-34,  Lxtra  Session,  Laws  of  Missouri, 
1933-34,  pages  77  to  95,  inclusive,  uxider  Section  17,  page 
83,  defines  "intoxicating  liquor"  as  follows: 
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"i'hB  term  'intoxicating  liquor*  as 
used  In  this  act,  shall  mean  and 
Include  alcohol  for  beverage  pur- 
poses, alcoholic,  spirituous,  vinous, 
fermented,  malt,  or  other  liquors, 
or  combination  of  liquors,  a jMirt  of 
vdilch  Is  spirituous,  vinous,  or 
fermented,  and  all  preparations  or 
mixtures  for  beverage  purposes,  con- 
taining In  excess  of  three  and  two- 
tenths  (3.2)  per  cent  of  alcohol  by 
weight •*  . 

llierefore,  the  term  "Intoxicating  liquor,"  as  used  throughout 
the  Act,  Includes  the  hcxne  brew  as  mentioned  In  yoxir  letter, 
as  the  same  contains  5^,  or  more  ttian  3.8/&  as  mentioned  In 
the  statute. 

\iVe  think  the  statute  which  governs  the  situation 
which  you  present  Is  Action  8 of  the.  Act,  page  80,  which 
Is  as  follows: 

"Ho  i>er8on  shall  possess  Intoxicating 
liquor  within  the  :itate  of  iilssourl 
unless  the  same  has  been  acquired 
from  some  person  holding  a duly 
authorised  license  to  sell  the  same 
ujoder  this  act,  or  unless  the  said 
Intoxicating  liquor  Is  had  or  kept 
with  the  written  or  printed  permission 
of  the  ^pervlsor  of  Liquor  Control, 
and  the  package  In  which  Intoxicating 
liquor  Is  contained  and  from  which  It 
Is  taken  for  consumption  has,  while 
containing  such  Intoxicating  liquor, 
been  labeled  and  sealed  with  the 
official  seal  prescribed  under  this 
act  and  the  regulations  made  hereunder: 
i'rovlded  further,  that  nothing  In  this 
act  shall  be  so  construed  as  to  pre- 
vent the  natural  fermentation  of  fruit 
Juices  In  the  home  for  the  exclusive 
use  of  the  occupants  of  the  hosw  and 
their  guests.” 
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Conclusion, 


It  would  tharefore  appear,  due  to  t he  terms 
of  action  8,  supra,  that  a householder  or  a cltleen  can- 
not brew  In  his  own  home  for  home  use  or  may  not  have  In 
his  possession  by  transporting  tne  same  In  his  car  for 
his  guests  and  himself,  any  Intoxicating  liquor,  which 
Includes  home  brew  of  an  alcoholic  content  of  more  than 
3.2  per  cent,  for  free  use  and  consuiqptlon,  as  It  violates 
the  terms  of  section  8;  the  only  exception  being  when 
written  or  printed  pex^sslon  Is  granted  by  the  :iupervlsor 
of  Liquor  Control  or  that  the  bevex*age  be  the  natural 
fermentation  of  fruit  Juices  in  the  home  for  the  exclusive 
use  of  the  occupants  and  their  guests. 


Ke spec t fully  submitted. 


OLLimi  W,  KOL£N 
Assistant  Attorney-General 


APPROVED: 


(Acting)  Attorney-General 


OVVNtEO 


CRIMINAL  LAW:  Justice  Courts  have  no  j^isdlctlon  to  sentence 

defendants  on  graded  felonies,  but  Prosecuting 
Attorney  may  file  a lesser  charge  on  his  own 
information  and  belief. 


August  17,  1938 


Honorable  C.  Logan  !iarr 
Prosecuting  Attorney 
Morgen  County 
Versailles,  Missouri 


Dear  Sir: 


This  is  to  ac^ovledge  receipt  of  your  request 
for  an  opinion  under  date  of  August  13,  1936,  which  is 
as  follows: 


'^The  justice  of  the  peace  has  been 
making  affidavits  charging  defendants 
with  felonies  in  driving  cars  while 
intoxicated  or  writing  bogus  check 
with  no  money  in  the  bank.  This 
enables  a warrant  to  be  issued,  and 
served,  and  the  party  held  in  custody 
until  the  case  can  be  heard  on  a 
preliminary  hearing.  At  those  hearings 
in  which  I am  generally  present,  the 
defendant  waives  the  same  and  desires 
to  plead  guilty  and  either  pay  a fine 
or  go  to  jail.  It  has  been  my 
practice  to  file  a misdemeanor  informa- 
tion cutting  the  original  felony  charge 
down  to  a misdemeanor  by  just  ignoring 
the  affidavit,  and  fixing  a punishment 
of  either  a fine  or  jail  sentence.  In 
this  way  the  matter  is  disposed  of  and 
the  docket  of  the  circuit  clerk  is  not 
cluttered  up*  Many  of  these  parties 
are  non-resident  traveling  salesmen  or 
tourists  who  must  be  on  their  way  from 
Morgan  County.  For  instance,  if  a party 
is  charged  with  driving  a oar  while  in- 
toxicated, and  the  preliminary  hearing 
is  'vaived  and  the  party  desires  to  plead 
guilty,  1 file  an  Information,  charging 
the  party  v4th  driving  a ear  while  in- 
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toxloated.  In  the  justice  court  and 
the  punishment  is  generallj  $25,00  fine 
and  the  costs  and  six  months  in  jail, 
with  the  understanding  that  if  the  fine 
and  costs  are  paid,  the  justice  will 
grant  a stay  of  execution  for  six  months, 
provided  they  enter  into  a personal 
recognizance  for  six  months  to  guarantee 
their  appearance.  Kany  of  them  are  non- 
residents and  we  nerer  see  then  again. 
These  crimes  are  graduated  offenses  in 
v.'hich  the  punishment  might  be  anything 
from  a fine  up  to  a prison  sentence. 

”The  circuit  court  meets  here  only  three 
times  a year  and  it  is  a rery  conrenient 
way  to  dispose  of  much  criminal  business. 
Vhen  I file  an  information  charging  a 
defendant  with  driTing  while  intoxicated, 
in  a justice  court,  and  they  plead  guilty 
and  are  punished,  their  driver* s license 
are  revoked.  For  that  reason  the  question 
has  been  raised  whether  as  prosecuting 
attorney,  1 can  Ignore  the  affidavit,  and 
on  my  own  information  and  belief  file  an 
information  charging  the  defendant  with 
a misdemeanor  so  the  justice  of  the  peace 
can  handle  the  case,  and  thereby  reducing 
the  charge  from  a felony  to  a misdemeanor 
in  punishment.  I would  like  to  have  an 
opinion  on  this  procedure." 


Section  3504,  R.  3.  Ko.  1939,  reads  as  follows: 

n * * * the  ygrificetion  by  the  prosecut- 
ing attorney  may  be  upon  Tnforpiation  and 
Belief.  * ^ 

Section  3446,  R,  S.  io.  1939,  reads  as  follows: 

"All  proceedin' s upon  the  trial  of  mis- 
demeanors before  justices  of  the  peace 
shall  be  governed  by  the  practice  in 
criminal  oases  in  courts  of  record,  so 
far  as  the  same  may  be  applicable,  and  in 
respect  to  which  no  provision  is  made  by 
statute." 
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Section  3415,  R»  3.  Ho.  1929,  reads  as  foUoirs: 

» * * * and  whenerer  the  prosecuting 
attorney  has  icnovrledce , information 
or  belief  that  an  offense  has  been 
committed,  cof^nizable  by  a Justice  of 
the  peace  in  his  ootinty,  or  shall  be 
informed  thereof  by  complaint  made  and 
delirered  to  him  as  aforesaid,  he  shall 
forthwith  file  an  information  with  a 
Justice  having  Jurisdiction  of  the 
offense,  founded  upon  or  accompanied  by 
such  complaint. 

Under  the  above  sections,  the  prosecuting  attorney 
can  file  an  information  in  the  Justice  court  upon  his  own 
information  and  belief. 

In  the  case  of  3tate  v.  iiansberger,  106  Lo.  135, 

1.  0.  145,  the  court  in  holding  that  a prosecuting  attorney 
may  file  an  information  in  the  Justice  court  upon  his  own 
information  and  belief,  said: 

''If  the  prosecuting  attorney  must  have 
actual  kno'vledge  of  the  commission  of 
an  offense  before  he  cun  file  on  informa- 
tion, he  would  necessarily  be  a competent 
witness,  and  we  would  thus  inaugurate 
the  practice  of  the  same  person  preferring 
the  charge  as  on  officer  and  then  going 
on  the  witness  stand  to  prove  it.  This 
is  another  practice  that  would  and  could 
not  be  tolerated  for  a moment.  Experience 
proves  that  the  less  actual  knowledge  of 
an  offense  the  prosecuting  attorney  has, 
the  more  he  is  disposed  to  be  impartial, 
and  stand  indifferent  between  the  accused 
and  the  state,  and  the  more  he  personally 
knows  about  the  crime,  the  more  he  is  dis- 
posed to  inject  into  the  prosecution  his 
personality,  his  feelings  and  his  spite.” 

Also,  in  the  same  case,  the  court  said: 
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"It  Is  not  imperative  on  the  prosecut- 
ing attorney  to  file  an  information  on 
the  mere  filing  of  a complaint  with  him 
by  one  having  knov/ledge  that  an  offense 
has  been  committed,  but  in  such  case, 
us  in  others,  he  should  have  ‘cno^fledge, 
that  is,  be  reasonably  convinced,  not 
only  that  an  offense  has  been  committed, 
but  that  the  accused  COTimltted  it." 

In  the  case  of  State  v.  Crider,  164  iio.  App,  77, 
1.  c,  60,  the  court  said: 

"Appellant  also  challenges  the  informa- 
tion because,  as  he  says,  it  is  *not 
based  upon  the  knowledge,  information 
or  belief  of  the  prosecuting  attorney  as 
contemplated  by  law. * But  the  statute 
does  not  require  that  the  source  of  the 
prosecuting  attorney’s  information  be 
made  to  appear.  (Bee.  4966,  Bev.  Btat. 
1909).  The  information  is  not  faulty  on 
this  ground.  (Bee  State  v.  Hansberger, 

106  i:o.  146,  17  J.  W.  290.)" 

In  the  case  of  Stats  v.  Rotter,  193  llo.  App.  110, 
1.  c.  113,  the  court  said: 

"It  is  argued  the  court  should  have 
quashed  the  information  on  defendant’s 
motion,  for  the  reason  it  failed  to 
/ disclose  that  it  was  founded  upon  the 

affidavit  of  defendant’s  wife,  the 
prosecuting  witness,  and  is  not  verified 
by  her;  but  obviously  this  argument  is 
without  merit,  for  it  appears  the 
/ prosecuting  attorney  verified  the  informa- 

tion under  his  oath  in  accordance  with 
the  statute.  It  is  true  Lillian  Rotter, 

, defendant ’ s wife , lodged  an  affidavit 

. with  the  prosecuting  attorney,  charging 
, defendant  with  the  offense  of  wife 

abandonment,  and  it  is  true,  too,  that 
this  affidavit  is  not  mentioned  in  the 
/ information.  But  be  that  as  it  may, 

/ ' ' 


I 
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the  information  is  in  all  respects  suffi- 
cient, in  tlxat  its  verification  conforms 
to  the  statute. 

”The  statute  (section  5057,  R.  3,  1909) 
provides: 

’'*A11  informations  shall  be  signed  by  the 
prosecutin^T  attorney  and  be  verified  by 
his  oath  or  by  the  oath  of  some  person 
competent  to  testify  as  a witness  in  the 
case,  or  be  supported  by  the  affidavit  of 
such  person,  which  shall  be  filed  with 
the  information;  the  verification  by  the 
prosecuting  attorney  nay  be  upon  infonaa- 
tion  and  belief. ^ 

♦ ♦ ♦ ♦ ♦ 

"The  only  purpose  of  the  statutes  in  re- 
quiring the  information  to  be  supported 
by  affidavit  of  some  persons  other  than 
the  prosecutin^i  attorney  is  to  afford  a 
guaranty  of  the  good  faith  of  the  prosecu- 
tion. The  affidavit,  when  filed,  it  is 
said,  is  not  parcel  of  the  information, 
but  is  separate  and  apart  from  it,  or  in 
addition  thereto.  (3ee  State  v.  Brown, 

1611-0.  192,  79  3,  W.  1111.)  Manifestly, 
after  the  affidavit  of  the  prosecuting 
witness  was  lodged  vrith  the  prosecuting 
attorney  as  a guaranty  of  good  faith  of 
the  prosecution,  it  was  competent  for  him 
to  disregard  it  further  and  proceed  to  in- 
form. against  defendant  through  the  office 
of  an  information  signed  and  verified  by 
himself  as  prosecuting  attorney  according  to 
his  information  and  belief." 

Section  5057,  R.  3.  Mo,  1909,  mentioned  in  the  above 
case,  is  now  Section  3504,  R.  3.  Mo.  1929. 

Section  4471,  R.  3.  Ko.  1929,  reads  as  follows: 
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”TJle  term  ’felony,’  wlien  used  in  tills 
or  any  other  statute,  shall  be  con- 
strued to  mean  t.ny  offense  for  which 
the  offender,  on  conviction,  shall  be 
liable  by  law  to  be  punished  with  death 
or  imprisonment  in  the  penitentiary,  and 
no  other," 

Justices  of  the  peace  have  no  jurisdiction  to  impose 
sentences  on  an  information  filed  in  the  justice  court  upon 
a graded  felony,  in  view-  of  Section  4471,  supra. 

In  the  case  of  State  v.  Brown,  267  S,  T,  864,  the 
court  in  holding  graded  felonies  were  felonies  upon  which 
the  county  Jail  sentence  would  be  imposed,  said; 

"Defendant  was  convicted  in  the  cir- 
cuit court  of  the  city  of  St.  Louis 
of  the  crime  of  carrying  concealed 
weapons,  sind  was  sentenced  upon  the 
verdict  of  the  jury  to  imprisonment  in 
the  v.x>rkhou80  of  said  city  for  six 
months.  His  appeal  was  properly  lodged 
here,  for  the  reason  that  the  crime  for 
which  he  was  convicted,  as  defined  by 
section  3275,  H.  S.  1919,  Is  punishable  by 
imprlsonirent  in  the  penitentiary,  and  is 
therefore  a felony.  Section  3712,  3,  3, 

1919." 

Appeals  from  sentences  imposed  in  graded  felonies, 
under  the  case  of  State  v,  Brown,  on  account  of  their  being 
considered  as  felonies  only,  must  be  appealed  to  the  supreme 
court  of  the  state  from  the  circuit  court,  ana  not  to  the 
court  of  appeals.  Justice  courts  have  jurisdiction  in 
imposing  sentences  upon  misdemeanors  only,  and  not  graded 
felonies.  The  prosecuting  attorney  can  only  file  an  informa- 
tion on  a misdemeanor  in  the  justice  court,  and  not  upon 
graded  felonies. 

In  your  req.uast  you  state  that  you  have  filed  in- 
formations in  the  justice  court  charging  the  defendants  with 
driving  while  intoxicated,  and  when  they  plead  guilty  they 
are  punished  by  having  their  driver’s  license  revoked  in 
addition  to  the  payment  of  a fine  and  jail  sentence.  Under 
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the  abore  authoritiea,  it  would  be  imposgible  to  file  an 
information  in  the  justice  court  on  the  charge  of  driTing 
while  intoi-icated  or  drav.lni  e check  upon  e bank  in  which 
the  defendant  did  not  have  an  account,  but,  as  stated  in 
jour  recuest,  it  would  be  proper  to  file  an  information 
on  a misdemeanor  onlj,  such  as  careless  driving  or  draw- 
ing a Chech  with  intent  to  defraud. 

Section  18,  Session  Laws  1937,  page  377,  reads  as 

follows; 


"The  coiLmisaioner  shall  forthwith 
revoke  the  license  of  any  operator, 
registered  operator  or  chauffeur  upon 
receiving  a record  of  such  operator’s, 
registered  operator’s  or  chauffeur’s 
conviction  of  ai;y  of  the  following 
offenses,  when  such  conviction  has 
become  final: 

"1.  l.anslaughtar  (or  negligent  homicide) 
resulting  from  the  operation  of  a motor 
vehicle ; 

"2.  driving  a r.otor  vehicle  while  under 
the  influence  of  intoxicating  liq.uor  or 
a narcotic  drug; 

"3.  AHj'  felony  in  the  commission  of  ^vhleh 
a motor  vehicle  is  used," 

Section  7783,  S.  i>.o.  1929,  part^raph  (g),  reads 
as  follows: 


"driving  in  intoxicated  condition: 

No  person  shall  operate  a Botor  vehicle 
while  in  an  Intoxicated  condition,  or 
•yhen  under  the  influence  of  drugs," 

Section  7786,  H.  S.  Ko,  1929,  paragraph  (c),  reads 
as  follows: 

"Any  parson  who  violates  paragraph  (a) 
of  section  7781,  paragraph  (a)  of  sec- 
tion 7782  or  paragraph  (f)  or  (s)  of 
section  7763  shall  be  deemed  guilty  of 
a felony  and  on  conviction  thereof  shall 
be  punished  by  imprisonment  in  the  penl- 


Honorabl*  G.  Logan  Uarr 


-8- 


August  17,  1938 


tontlary  for  a term  not  axceeding 
flTe  years  or  by  conflneinant  In  the 
county  jail  for  a term  not  exceeding 
one  year,  or  by  a fine  not  exceeding 
one  hundred  dollars  ($100.00)  or  by 
both  such  fine  and  imprisonment." 


Under  these  sections  in  reference  to  driring  ^vllile 
intoxicated,  the  charge  is  specifically  classified  as  a 
felony,  and  a justice  of  the  peace  would  hare  no  jurisdiotion 
to  sentence  or  fine  a defendant  on  such  a charge. 


CQNCLTJ3IQH 


In  Tiew  of  the  aboTS  authorities,  it  is  the 
opinion  of  this  department  that  an  information  on  a misdemeanor 
can  be  filed  in  the  justice  court  by  the  prosecuting  attorney 
on  his  own  information  and  belief.  Under  the  ruling  in  the 
case  of  State  r.  Hodder,  supra,  he,  in  his  discretion,  may 
ignore  the  complaint  or  affidaTit  filed  on  a felony  charge  in 
the  justice  court  and  on  his  own  information  and  belief  file 
a ffiisdecaanor  information  on  a charge  of  a lesser  degree  which 
is  included  in  the  felony  charge.  It  is  also  the  opinion  of 
this  department  that  an  information  on  a misdemeanor  must  be 
filed  before  the'  justice  of  the  peace  would  have  jurisdiotion 
to  assess  a punishment  on  a lesser  charge  included  in  the  affi- 
darit  or  complaint  previously  filed  on  the  felony  charge. 

Under  no  circumstances  can  a justice  of  the  peace  assess 
punishment  on  a plea  of  guilty  to  the  complaint  or  illegal  in- 
formation filed  on  a graded  felony.  The  prosecuting  attorney 
can  ignore  the  affidavit  or  he  may  rely  upon  the  affidavit  for 
his  own  information  and  belief  in  filing  the  information  on  the 
misdemeanor  in  the  justice  court. 
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It  Is  also  the  opinion  of  this  department  that 
It  Is  mandatory  to  reTOke  a drlrer's  license  for  the 
commission  of  acts  set  out  la  Section  16,  Sessions  Laws 
1937,  but  under  Seetion  17  a driTer*8  license  may  be  re- 
yoked  by  the  commissioner  of  motor  yehioles  for  some  other 
Tiolations  upon  recommendation  of  the  Justice  of  the 
peace* 


Respectfully  submitted. 


W.J.  BURKS 

Assistant  Attorney  General 


APrROTlia)  By: 


• TAILOR 

(Acting)  Attorney  General 
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PlilNAL  BOAjRD:  No  statutory  reward  payable  for  the  reooTery 
of  e soaped  oouTlots  Vi4io  are  found  dead. 
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Hon.  Matthews,  Director 

uepartnent  of  i^enal  Institutions  / 

Jefferson  Dity,  ulssourl 

Dear  air: 

v.e  acknowledge  your  request  for  an  opinion  dated 
.^.ugu8t  16,  1936,  which  reads  as  follows: 

*V.e  would  like  rery  much* for  you 
to  glTS  TUB  an  opinion  relatiTS  to 
paying  a reward  for  an  inmate, 
who  escaped  from  the  Intermediate 
Reformatory,  at  .(U.goa,  and  was 
foiind  floating  in  the  rirer. 

On  ..ednesday,  June  15th,  izuaate 
Charles  Campbell,  Register  No.  2703, 
escaped  from  the  Reformatory  while 
at  work  at  the  rook  crusher.  On 
June  18th,  the  body  of  this  inmate 
was  taken  from  the  Missouri  alTer, 
at  Qasoonade,  Missouri,  by  Mr.  Royal 
T.  Tate,  an  employee  of  the  United 
States  i:.ngineerlng  Department  at 
Qasoonade.  Positive  identification 
was  made  by  the  comparison  of  finger- 
prints. 

Ihe  Hoard  does  not  know  whether  this 
reward  should  be  paid  since  section 
6500  of  the  1929  Statutes  states  *V.hen- 
erer  a oonilot  shall  escape  from  the 
Intermediate  Reformatory  it  shall  be 
the  duty  of  the  Board  to  take  all  proper 
measures  for  the  apprehension  of  such 
oonriot  and  for  that  purpose  it  shall 
offer  to  pay  a reward  not  exceeding  ^50.* 
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Under  this  section  of  ths  statutes, 
it  is  not  clear  to  iis  whether  a bod7 
fovind  floating  in  the  rirer  was  ap- 
prehended." 

• f 

Section  6437,  R.S.  Missouri,  1929,  dealing  with 
the  penitentiary,  prorides  as  follows t 

"Whenerer  any  conriot  shall  escape 
from  the  penitentiary,  it  shall  he 
the  duty  of  the  board  to  taJoi  all 
proper  measures  for  the  apprehension 
of  such  conTiot;  and  for  that  ptur- 
pose  it  shall  offer  to  pay  a reward, 
not  exceeding  one  hundred  dollars, 
if  such  oonriot  be  apprehended  out- 
side of  Cole  county,  and  twenty-fire 
dollars  if  such  conrict  be  appre- 
hended in  Cole  county,  for  the  appre- 
hension and  delirery  of  such  oonrict; 
suoh  reward  shall  be  chargeable  to  tJM 
state." 

section  8500,  R.S.  Uissouri,  1929,  dealing  with 
the  Intermediate  Reformatory  reads  exactly  as  quoted  in 
your  letter* 

Our  opinion  must  turn  on  the  legislatire  intent 
as  expressed  by  words  and  phrases  of  said  statutes. 

Vibiat  did  the  legislature  intend  in  proriding  a reward 
for  the  apprehension  of  escaped  conricts? 

The  Missouri  penal  institutions  are  maintained 
for  the  confinement  and  punishment  of  offenders  of  the 
criminal  code.  V<hen  one  who  escapes  a penal  institution 
is  running  at  large,  this  oonTiet  not  only  defeats  the 
ends  of  Justice,  but  while  at  large,  is  a threat  to  the 
peace  and  order  of  society.  For  this  reason,  the  legis- 
lature has  authorized  the  penal  board  to  tahs  measures 
for  the  apprehension  of  an  escaped  conwiet,  eren  to  the 
offer  of  a reward,  hoping  to  ineite  a diligent  seareh* 

The  word  "apprehension"  as  used  in  connection 
with  criminals  and  these  reward  statutes  is  defined  by 
Hoah  V<ebBter  as  follows  t 
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"Seizure;  seizing  or  taking  by  legal 
eapeolally  oriainal  process;  arrest; 
as  the  felon,  after  his  apprehension, 
escapes  •** 

In  the  case  of  Cnmmlnge  t.  Clinton  County,  161 
Mo«  162,  l.o*  171,  99  3.W.  1127,  the  court  said: 

"It  Is  true  that  the  words  used  In  the 
statute  are  "apprehension  and  arrest", 
while  In  the  reward  paper,  the  word 
"apprehension"  alone  Is  used,  but 
their  neanlng  Is  substantially  the 
sane  and  It  Is  generally  so  under- 

BtOOd«" 

Criminal  proeess  cannot  be  serred  or  execution 
run  on  a dead  body,  A dead  body  cannot  be  arrested. 

The  penal  board  could  hare  no  Interest  In  the  dead  body 
of  a conTlct  In  performing  their  duties.  Dead  bodies 
floating  In  the  rlrer  belong  to  the  relatives  or  friends 
or  are  properly  turned  over  to  the  State  ^inatomleal 
Board, 


^eetlon  9129,  R,S,  Missouri,  1929,  provides  as 

follows  I 


"Superintendents  or  wardens  of  peni- 
tentiaries, houses  of  correction  and 
bridewells,  of  hospitals,  insane 
asylums  and  poorhouses,  and  coroners, 
sheriffs,  fellers,  city  and  county 
undertakers,  and  all  other  state, 
county,  town  or  city  officers  In  whose 
custody  the  body  of  any  deceased  per- 
son, required  to  be  buried  at  public 
expense,  shall  be  and  are  hereby  re- 
quired Insmdlately  to  notify  the  sec- 
x^tary  of  the  board  of  distribution, 
whenever  any  such  body  or  bodies  come 
to  his  or  their  possession,  charge  or 
control,  and  shall  thereafter  dispose 
of  such  body  or  bodlss,  as  the  secre- 
tary of  the  state  board  may  direct: 
Provided,  that  at  any  time  before  said 
body  or  bodies  have  aotxtally  been 
distributed,  as  provided  In  this 
article,  any  relative  or  friend 
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of  anj  Buoh  deceased  person  or  persons, 
sball  haTe  the  right  to  take  and  re- 
ceive the  same  from  the  possess  ion  of 
any  person  in  whose  charge  or  custody 
^it  nay  be  found,  for  the  purpose  of 
interment:  Provided,  that  when  a claim 
is  made  for  such  body  or  bodies  by  any 
person,  not  a relative  of  such  de- 
ceased person  or  persons,'  the  expense 
of  the  Interment  shall  be  borne  by  the 
person  making  such  claim.  The  school 
or  college  securing  such  body  shall 
pay  all  necessary  expense  incurred  in 
the  delivery  thereof,  including  cost 
of  notice  to  seoreta^,  which  notice 
shall  be  by  telegraph,  when  necessary. 

A correct  record  of  all  such  bodies, 
name  and  date  of  death,  shall  be  kept 
in  a book  kept  for  that  purpose  with 
the  county  clerk  of  the  county  in  which 
such  person  died,  or  the  city  health 
commissioner  of  St.  Louis  city,  and 
such  record  must  be  furnished  said 
county  officer  by  person  or  persons 
reporting  said  bodies  to  the  state 
anatomical  board." 

To  be  entitled  to  recovery  of  a reward  for  the 
apprehension  of  a criminal,  one  m\ist  establish  a sub- 
stantial compliance  with  all  the  conditions  of  the  offer, 
and  in  Smith  v.  Ternon  County,  188  Ito.  501,  l.o.  506, 

87  S.VV.  949,  the  court  said: 

"To  be  entitled  to  recovery,  one  claim- 
ing a reward  for  the  return  of  lost  or 
stolen  goods,  or  the  mere  apprehension, 
or  the  apprehension  and  conviction  of  a 
criminal,  or  for  information  leading  to 
either,  must  establish  his  substantial 
compliance  with  all  the  conditions  of 
the  offer  of  reward." 
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i.e  are  of  the  opinion  that  the  recovery  of  a 
dead  body  floating  in  the  river  which  turna  out  to  be 
a body  of  an  eaoaped  convict  upon  whom  a reward  wae 
offered  for  hla  ** apprehension*  is  not  a substantial 
compliance  with  the  conditions  of  the  offer  as  author- 
ized by  the  legislature.  Under  such  clrounstanoes, 
the  reward  cannot  be  legally  paid  because  the  death  of 
the  offender  made  it  a physical  impossibility  to  arrest 
him  and  bring  him  to  Justice. 


Respectfully  submitted. 


\<1£,  ORR  ijii'iVYliBkd 

Assistant  Attorney  General 


APHlOVIh)  By: 


1.1;.  fjxm 

(dieting)  Attorney  General 


:YAL 


/ 
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ELECTIONS:  ' ' Certificate  of  nomination  which  la  not 

acknowledged  is  faulty  and  should  not 
be  accepted  by  the  county  c lerk.  _ 


September  24,  1938 


Honorable  Q.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Slrj 

This  department  la  in  receipt  of  your  opinion  re- 
quest dated  September  15,  1938,  which  reads  as  follows t 

"The  enclosed  copy  of  a petition  was 
filed  with  the  Co\mty  Court  of  Morgan 
County,  Mo,  as  provided  for  in  section 
10241  of  the  1929  statutes.  The  pur- 
pose of  this  petition  was  to  have 
William  West  run  for  office  on  the  In- 
dependent Ticket.  The  County  Court 
wanted  to  know  if  this  petition  was  in 
proper  form  so  as  to  Justify  the  print- 
ing of  the  election  beJ.lot  of  the  gener- 
al elction  of  November  1938,  to  include 
William  West  as  an  independent  candidate. 

The  attempt  is  to  nominate  William  West 
as  candidate  for  Presiding  Judge  of 
Morgan  County,  Missouri.  Nowhere  in  the 
petition  does  the  certificate  of  nomination 
state  as  to  what  office  Mr.  William  West 
is  running  for.  He  is  running  for  the 
presiding  judge  of  what?  The  petition 
in  five  places  nominates  William  V>est  as 
the  Presiding  Judge  of  Morgen  Coimty,  Mo. 

1 infer  from  reading  this  petition  that 
William  West  desires  and  the  petitioners 
want  him  to  run  for  Presiding  Judge  of 
the  County  Coxirt  of  Morgan  County,  Mo. 

Mow  the  question  is,  has  this  office  of 
presiding  judge  of  the  County  Court  been 
sufficiently  defined  in  this  petition  to 
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authorize  the  County  Clerk  to  print 
the  name  of  Viilliam  ^eat,  as  independ- 
ent candidate  for  presiding  Judge  of 
the  Co\mty  Court  of  Morgan  County,  Mo,?" 

The  certification  of  nomination  wliich  accompanies 
your  request  is  signed  hy  a number  of  persona  but  the 
residence  of  none  of  the  signers  is  listed  nor  aie  any  of 
the  names  acknowledged. 

Section  10232,  R,  S,  Mo,  1929  provides  as  followsi 

"Any  primary  election  as  hereinafter 
defined,  held  for  the  purpose  of 
making  nojolnatlons  to  public  office, 
and  also  electors  to  the  number  here- 
inafter specified,  may  nominate 
candidates  for  public  offices  to  be 
filled  by  election  within  the  state. 

Such  nomination  shall  be  made  by 
filing  a certificate  of  nomination, 
executed  with  the  formalities  pre«» 
scribed  for  the  execution  of  an 
instrument  affecting  real  estate," 

Section  10233,  R,  3,  Mo,  1929  provides  as  follows! 

"The  certificate  of  nomination,  which 
may  consist  of  one  or  more  writings, 
shall  contain  the  name  of  the  person 
nominated,  his  residence,  occupation, 
and  the  office  for  vhich  he  is  nominated, 
and  also  the  name  and  residence  of  each 
signer,  Ihe  certificate  may  also  desig- 
nate by  a name 'the  party  or  principal 
which  such  nominee  shall  represent," 

Section  10234,  R,  S,  Mo,  1929  provides  in  part  as 
follows! 


For  all  other  nominations 
to  public  offices,  certificates  of 
nomination  shall  be  filed  with  the 
clerks  of  the  county  coiirts  of  the 
respective  counties  wherein  the 
offices  are  to  be  filled  by  the 
electors, " 
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Section  10241,  R.  S.  Mo.  1929  provides  as  follows t 

"The  certificate  of  nomination  of  a 
candidate  selected  otherwise  than 
by  a prlmairy  shall  be  signed  by 
electors  resident  within  the  dis- 
trict or  political  division  for 
which  the  candidate  is  presented, 
to  a number  equal  to  two  per  cent, 
of  the  entire  vote  east  at  the  last 
preceding  election  in  the  state,  the 
oo\inty  or  other  division  or  district 
for  which  the  nomination  is  made; 

Sroyided  that  uaid  signers  shall 
eel  re  in  said  certificate  that  they 
are  bona  fide  supporters  of  the  candi- 
date sought  to  be  nominated  and  have 
not  aided  and  will  not  aid  in  the 
nomination  of  any  other  candidate  for 
the  same  office.* 

The  nomination  of  public  officers  otherwise  than  by 
primary  election  is  recognized  in  State  ex  rel.  Preiss 
V.  Seibel,  295  Mo.  607,  1.  c.  624t 

”«  « « If  electors  resident  within  a 
district  or  political  division  of  the 
State,  to  a number  equal  to  one  per 
cent. of  the  entire  vote  oast  at  the 
last  preceding  election  in  the  State, 
eoimty  or  other  political  division, 
desire  to  nominate  one  or  more  candi- 
dates for  public  offices,  to  be  filled 
by  election,  the  right  to  nominate  them 
and  have  their  names  printed  on  the 
ballots  is  guaranteed  in  the  manner 
prescribed  by  this  section  of  the 
statutes.  ************* 

Section  10233,  supra,  provides  that  the  name  and 
residence  of  each  signer  shall  be  contained  in  the  certifi- 
cate of  nomination.  The  attached  certificate  fails  to  meet 
this  requirement  in  that  the  residences  of  t}:  e signers  a re 
missing. 

However,  we  do  not  have  to  base  our  opinion  that  this 
certificate  is  deficient  upon  this  ground  el^ne.  It  will  be 
noted  that  Section  10232,  supra,  provides  tMt  a certificate 
of  ncmlnatlon  shall  be  "executed  with  the  forrcalltles  pre- 
soz^bed  for  the  execution  of  an  Instrumont  effecting  real 
estate." 
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Wa  quota  fz*oin  the  case  of  State  exral.  O'Malley 
V.  Laauaur,  105  Mo.  255,  changing  the  atatute  numbera  to 
conq^ly  with  the  aaotlonsof  the  Rawlaed  Statutes,  1929: 

•Turning  to  section  5014,  R.  S.  1929 
we  find  that  those  formalities  (for 
the  execution  of  an  Instrument  affect- 
ing real  estate)  oozxslsts  not  only  In 
the  deed  being  executed,  but  In  its 
being  acknowledged,  while  section  5026 
provides  that  a certificate  of  such 
acknowledgment  shall  be  indorsed  on 
the  conveyance,  and  section  5027 
prescribes  how  it  shall  be  authenti- 
cated, and  section  5029  what  such 
certificate  shall  contain. 

•in  the  present  instance  « « « the 
certificate  never  was  in  fact  acknowl- 
edged} so  that  it  was  incomplete  with- 
in the  purview  of  the  law,  and  the 
secretary  might  well  have  refused  to 
file  said  certificate  on  this  gro\md 
alone. « ♦**♦**♦• 

In  view  of  the  above  authorities  the  question 
whether  the  certificate  sufficiently  states  what  office 
the  candidate  is  nominated  for  becomes  of  little  conse- 
quence since  the  certificate  is  faulty  on  other  grounds. 

COHCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  a certificate  of  nomination  which  is  not  acknowledged 
according  to  the  requirements  of  an  instrument  affecting 
real  estate  is  faulty  and  sl.otild  not  be  accepted  by  the 
county  clerk  to  be  placed  upon  the  ballot. 

Reapeotfxilly  suhsiitted. 


APPROVED:  ARTHUR  O'KEEFE 

Assistant  Attorney  General 


TTTrrmM 

(Acting)  Attorney  General 
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T/:JATION:  Holdsr  of  second  oertifloats  of  purchase 

of  delinquent  lands  sold  -iot  •^l^xea  must  Im- 
DELINQUMT  SALES:  mediately  pay  amount  prorided  by  statute  in 

order  to  retain  his  rights  of  priority  over 
the  holder  of  the  first  certificate  of  pur- 
chase, and  failure  to  do  so  forfeits  such 
rights  to  the  holder  of  the  first  certificate. 


October  18,  1996 


Honorable  Thomas  A.  Hathews 
Prosecuting  Attorney 
8t.  Francois  Coiinty 
Farmington,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  a question  based  upon  the  following  statement 
of  facts: 

• 

**00  NoTsmber  4,  1935,  one  Johnson, 
under  the  tax  law  of  Missouri  1933, 
became  the  holder  of  a certificate 
of  purchase  of  certain  real  estate 
offered  for  sale  for  delinquent  taxes. 

Under  Section  9957,  1933  laws,  page 
436,  says  ti^e  holder  of  the  original 
certificate  of  purchase  is  not  entitled 
to  a collector's  deed  until  two  years 
from  the  date  of  the  certificate  of 
purchase,  and  therefore,  in  this  in- 
stance Johnson  could  not  have  secured 
a collector's  deed  until  NoTooiber  4, 

1937. 

"^oTsmber  1,  1937.  this  same  land  was 
offered  for  sale  for  delinquent  taxes 
for  the  years  1936  and  1937,  and  the 
same  was  bid  in  by  one  Jones,  who  was 
issued  a subsequent  certificate  of  pur- 
chase by  the  collector.  On  Hovember  4, 

1937,  Johnson  tendered  to  the  collector 
the  full  amoxmt  of  the  taxes,  costs, 
etc.  in  connection  with  the  NoTsmber  1, 

1937  sale,  and  demanded  a deed  from  the 
collector. 
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'Yiiasoxirl  Law  of  1933,  Section  9957C, 
seys  any  purchaser  that  shall  suffer  a 
subseQ.uent  tax  to  become  delinquent  and 
a subsequent  certificate  of  purchase  to 
be  issued  on  the  same  property  included 
in  the  certificate,  such  first  purchaser 
shall  forfeit  his  ri^^ts  of  prioriiy 
thereunder  to  the  subsequent  purchaser. 

”ac cording  to  this  law,  undoubtedly 
Johnson  forfeited  his  rights  of  priority. 

"Howerer,  this  law  requires  that  such 
subsequent  purchaser  (Jones)  shall  at  the 
time  of  obtaining  his  certificate  redeem 
said  first  certificate  of  purchase  out- 
standing by  depositing  with  the  Cotmty 
Collector  the  amoxmt  of  said  first  certifi- 
cate with  interest  thereon  to  the  date  of 
said  redemption  and  the  amount  so  paid  in 
redemption  shall  become  a part  of  said 
subsequent  certificate  of  purchase,  etc., 
etc. 

"A  subsequent  certificate  was  issued  by 
the  collector  to  Jones,  but  Jones  failed 
at  that  time  to  deposit  with  the  col- 
lector the  amount  of  the  first  certifi- 
cate with  interest.  Shortly  afterwards, 
the  first  certificate  holder,  Johnson, 
discoYsred  this  fact  and  tendered  to  the 
collector  of  taxes  and  costa  of  evezy  kind 
and  still  demanded  his  deed,  which  was  re- 
fused by  the  collector.  Jones  was  notified 
of  such  offer  of  payment  by  the  first 
certificate  holder,  Johnson,  and  afterwards 
did  deposit  with  the  collector  the  amount 
of  the  first  certificate  over  the  objec- 
tion of  the  first  certificate  holder. 
Afterwards  Jones,  the  second  certificate 
holder,  needing  cash,  withdrew  his  deposit 
from  the  collector,  and  there  is  no  deposit 
there  now.  The  first  certificate  holder 
still  offers  to  pay  the  collector  all  taxes 
and  costs,  and  demands  a deed  from  the  col- 
lector by  reason  of  his  first  certificate 


V: 
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of  purchase  and  says  ha  Is  entltlad  to 
his  daad  for  the  reason  that  Jonas,  tha 
subsai^uent  p\irchasar,  did  not  comply  with 
the  law  by  depositing  with  tha  County 
Collector  when  he  should  have  done  so, 
the  amount  of  the  first  certificate  with 
interest,  and  that  there  is  no  deposit 
with  the  collector  at  this  time." 

FrcHs  a reading  of  the  Jones-kunger  Act  pertaining 
to  sales  of  delinquent  lands  for  taxes,  it  seems  that  the 
lawmakers  intended  that  the  purchaser  at  such  sales  should 
pay  the  amount  of  his  bid  immediately. 

Section  9953c,  Laws  of  I'issouri,  1933,  page  433, 
provides  as  follows: 

"Where  such  sale  is  made,  the  purchaser 
at  such  sale  shall  lnm.ediately  pay  the 
amount  of  his  bid  to  the  collector,  who 
shall  pay  the  surplus,  if  any,  to  the 
person  entitled  thereto;  * * *,” 

Section  9953d  of  said  Act  provides  as  follows: 

"After  payment  shall  have  been  made 
the  county  collector  shall  give  the 
purchaser  a certificate  in  writing,  to 
be  designated  as  a certificate  of  pur- 
chase, which  shell  carry  a numerical 
number  and  which  shall  describe  the 
land  so  purchased,  each  tract  or  lot 
separately  stated,  the  total  amount  of 
the  tax,  with  penalty,  interest  end 
costs,  and  the  year  or  years  of  delin- 
quency for  which  said  lands  or  lots  were 
sold,  separately  stated,  and  the  aggre- 
gate of  all  such  taxes,  penalty,  interest 
and  costs,  and  the  sum  bid  on  each  tx'aot. 

4^  * » M 

Section  9954  of  said  Act,  page, 434,  provides  as 


follows: 


"It  is  hereby  made  the  duty  of  the 
county  collector,  at  the  time  he  sells 
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lands  for  taxes  unpaid  and  delinouent, 
as  Is  directed  ia  this  act,  6aid  after 
the  purchasers  ^ f land  under  suck  8^1* • 
5ave\ca(ie  payment  of  the  amount  of  tEelir 
bids,  respectively,  to  indorse  upon  aid 
annex  to  each  certificate  to  be  given 
to  the  purchaser  by  the  county  col- 
lector, as  required  by  this  act,  hie 
v,Tltten  guaranty,  signed  by  him,  warrant- 
ing that  the  taxes  due  upon  the  tract, 
lot  or  lots,  piece  or  i.arcel  of  land, 
which,  or  a portion  of  which,  are  named 
in  such  certificate.  * * 

In  the  case  of  kaxwell  v.  Junham,  297  3.  VY.  1.  o. 
97,  the  court  In  discussing  when  a sale  is  completed,  said: 

"The  law  is  well  settled  In  this 
state  that,  when  a sale  Is  made  for 
cash,  the  transaction  is  not  complete 
iintli  the  purchase  price  is  paid,  and 
until  then  no  title  pastes  to  the  pur- 
chaser unless  the  seller  waives  payment." 

Under  the  foregoing  provisions  of  the  law  relat- 
ing to  dellnstUent  sales,  the  collector  is  under  no  olrcum- 
steuices  authorized  to  waive  payment  In  cash  at  the  time 
the  sale  is  made. 

• 

Vol.  61  C.  J.,  page  1211,  3eo.  1635,  states  the 
rule  as  follows: 

"A  tax  sale  must  be  made  on  the  basis 
of  a payment  In  cash." 

And  in  the  same  volume.  Sec.  1636,  the  rule  Is 
further  stated: 

"To  acquire  title  under  a tax  sale 
the  purchaser  must  pay  the  amount  of 
his  bid,  to  the  officer  authorized  to 
receive  it,  within  the  time  limited  by 
statute  for  that  purpose." 
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Froa  the  foregoing  authorities  and  sections, 
it  is  evident  that  the  purchase  price  of  lands  sold  for 
taxes  must  be  paid  immediately,  and  if  it  is  not  so 
paid  there  is  no  sale. 

In  the  case  of  Carter  v.  k'unzesheimer , 27£  S.  W, 
279,  the  court  said; 

'The  purchaser's  title  did  not  be- 
come perfect  until  and  unless  his 
bid  \ma  accepted  and  the  payment 
made,  although  there  was  a valid  Judg- 
ment, execution,  ana  salo;  and  the 
burden  of  proving  this  fact  was  upon 
the  purchaser.  Manifestly,  the  title 
claimed  by  the  purchaser  was  not 
legally  effective  if  there  v>'as  failure 
of  compliance  with  the  bid,  for  the 
law  is  well  settled  that  the  bidder 
aot^uires  no  title  to  the  property 
purchased  before  and  until  the  moment 
of  payment  of  the  purchase  price  bid.” 

Tour  letter  also  inaioates  that  the  highest  bidder 
for  the  delinquent  land  sold  for  taxes  for  the  years  1936 
and  1937  paid  the  amount  of  his  bid  ana  a certificate  was 
issued  to  him  by  the  collector  as  required  by  law.  It 
further  appears  that  at  that  time  the  purchaser  at  the 
second  sale  did  not  deposit  with  the  collector  the  amount 
of  the  certificate,  with  interest,  owned  by  the  first  pur- 
chaser. 


Section  99570,  Laws  of  Missouri,  1933,  page  440, 
provides  as  follows: 

”Avery  holder  of  a certificate  of 
purchase  shall  before  being  entitled 
to  apply  for  deed  to  any  tract  or  lot 
of  land  described  therein  pay  all  taxes 
that  have  accrued  thereon  since  the 
issuance  of  said  certificate,  or  any  prior 
tuxes  that  may  remain  due  and  unpaid  on 
said  property,  and  the  lien  for  which 
was  not  foreclosed  by  sale  under  which 
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such  holder  makes  demand  for  deed, 
and  any  purchaser  that  shall  suffer  a 
8ubse<iuent  tax  to  become  delinquent  and 
a subsequent  certificate  of  purchase  to 
issue  on  the  same  property  included  in 
his  certificate,  such  first  purchaser 
shall  forfeit  his  rights  of  priority 
thereunder  to  the  subsequent  purchaser, 
find  such  subsequent  purchaser  shall  at 
the  time  of  obtaining  his  certificate 
redeem  said  first  certificate  of  purchase 
outstanding  by  depositing  with  the  county 
collector  the  amount  of  said  first  certifi- 
cate with  interest  thereon  to  the  date  of 
said  redemption  and  the  amount  so  paid  in 
redemption  shall  become  a part  of  said 
subsequent  certificate  of  purcLase  and 
draw  interest  at  the  rate  speolfied  in 
said  first  certificate  but  not  to  exceed 
ten  percent  per  anniun  from  the  date  of 
payment.  Said  holder  of  a certificate 
of  purcliase  permitting  a subsequent 
certificate  to  i^sue  on  the  same  property, 
shall,  on  notice  from  the  county  col- 
lector, surrender  said  certificate  of 
purchase  on  payment  to  him  of  the 
redemption  money  paid  by  the  subsequent 
purchaser.** 

Under  the  provisions  of  this  section,  the  party  who 
owned  a certificate  of  purchase  for  delinquent  lands  sold 
at  a prior  tax  sale  forfeited  his  rights  of  priority  by 
permitting  such  lands  to  ba  sold  at  a subsequent  sale. 

The  second  purchaser  of  the  lands  acquired  prior  rights 
to  such  lands  provided  he  deposited  with  the  county  col- 
lector the  amount  of  said  first  certificate  with  interest 
thereon  to  the  date  of  such  second  sals  or  the  date  v/hen 
such  certificate  is  redeemed. 

It  also  appears  from  your  request  that  the  second 
purchaser  made  this  deposit  but  later  withdrew  It.  Said 
Section  99570  is  a tax  statute  and  one  in  which  e forfeiture 
operates  against  the  person  holding  the  first  certificate  of 
title  and  the  provisions  of  said  section  should  be  strictly 
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construed*  ^Ihlle  we  do  not  find  ¥rhere  the  second  purchaser 
had  authority  to  withdraw  his  deposit  made  for  the  redempo 
tion  of  the  first  certificate,  yet  since  he  has  done  that, 
he  has  failed  to  comply  with  the  provisions  of  said  Section 
99570,  supra,  and  therefore  cannot  acquire  the  rights  of 
priority  given  by  said  section* 

Tol*  55  C.  J*,  page  515,  Section  506,  states  the 
rule  which  is  applicable  to  your  question,  as  follows: 

"An  intentional  and  deliberate  failure 
to  pay  constitutes  a material  breach, 
which  may  give  rise  to  a right  to 
damages  or  rescission  on  the  part  of 
the  seller." 

In  this  partlctilar  case,  applying  the  foregoing  rule, 
the  failure  of  the  highest  bidder  at  the  second  sale  to 
deposit  and  leave  deposited  with  the  oollector  the  amount 
of  money  necesseiry  to  take  up  the  first  certificate  of  pur» 
chase,  with  interest  thereon,  as  provided  by  Section  9957c, 
supra,  operated  as  a forfeiture  of  his  rights  and  would 
authorize  the  oollector  to  rescind  the  contract  made  at  the 
second  sale. 

The  purchaser  at  the  second  sale  failed  to  meet  the 
requirements  of  the  statute  by  depositing  the  necessary 
amo\int  of  money  and  thereby  lost  his  priority  rights  over 
the  first  certificate  holder  and  lost  his  rights  of  having 
the  second  certificate  issued  to  him*  Then  the  holder  of 
the  first  certificate  of  purchase  may  obtain  a deed  to  the 
delinquent  lands  by  virtue  of  the  provisions  of  Section 
9957,  Laws  of  luissouri,  1935,  page  436,  which  is  as  follows: 

"If  no  person  shall  redeem  the  lands 
sold  for  taxes  within  two  years  from  the 
sale,  at  the  expiration  thereof,  and  on 
production  of  certificate  of  purchase, 
and  in  case  the  certificate  covers  only  a 
part  of  a tract  or  lot  of  land,  then  accom- 
panied with  a survey  or  description  of  such 
part,  made  by  the  county  surveyor,  the 
collector  of  the  county  in  which  the  sale 
of  such  lands  took  place  shall  execute  to 
the  purchaser,  his  heirs  or  assigns,  in  the 
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name  of  the  state,  a conveyanoe  of  the 
real  estate  so  sold,  7:hlch  shall  Test  in 
the  grantee  an  absolute  estate  In  fee  simple, 
subject,  however,  to  all  claims  thereon  for 
unpaid  taxes  except  such  unpaid  taxes  existing 
at  time  of  the  purchase  of  said  lands  and  the 
lien  for  which  taxes  was  inferior  to  the  lien 
for  taxes  for  which  said  tract  or  lot  of  land 
was  sold.  In  isaking  such  conveyance,  when 
two  or  more  parcels,  tracts,  or  lots  of  land 
are  sold  for  the  non-payment  of  teuces  to  the 
same  purchaser  or  purchasers,  or  the  same  per- 
son or  persons  shall  in  anywise  become  the 
owner  of  the  certificates  thereof,  all  of  suoh 
parcels  shall  be  included  in  one  deed," 


GolICLUblON 


From  the  foregoing,  we  are  of  the  opinion  that  the  per- 
son making  the  highest  bid  for  the  delinquent  lands  which  were 
offered  for  sale  at  the  second  sale,  by  falling  to  pay  or  by 
withdrawing  the  amount  of  money  required  by  statute  to  be 
paid  or  deposited,  loses  his  rights  of  priority  over  the 
holder  of  the  first  certificate  of  purchase  of  such  lands, 

We  are  further  of  the  opinion  that  the  holder  of  the  first 
certificate  of  purchase,  upon  making  the  payments  required  by 
the  statute,  at  the  end  of  two  years  from  the  date  of  the 
issuance  of  such  certificate,  is  entitled  to  have  a deed  to 
the  delinquent  lands  issued  to  him  by  the  collector,  provided 
that  the  holder  or  owner  or  any  person  interested  in  such 
lands  has  not  redeemed  them  during  said  two-year  period. 

Respectfully  submitted 


APPROVED* 


TYIiE  W.  BURTON 
Assistant  Attorney  General 


TTTTrmSS 

(Acting)  Attorney  General 
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TAX  ON  DOGS 


License  tax  on  dogs  must  be  paid  on  or 
before  February  Ist, 
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Mr.  L.  S.  Matteson 
Extension  iuiLual  iiuabandman 
College  of  Agriculture 
Columbia,  Missouri 


Lear  Ur,  Matteson i 


llils  Is  In  reply  to  yours  of  recent  date  wherein 
you  requested  an  opinion  from  this  department  based  on 
the  following  letter: 


"Last  spring  1 had  some  correspondence 
with  you  relative  to  the  so-called  dog 
law  which  was  going  to  be  voted  on  In 
some  of  the  different  counties  In  fdls- 
sourl  this  fall.  A nxunber  of  these 
covintles  did  su^lt  ttils  proposition 
to  the  voters  and  It  carried.  The  In- 
formation I would  like  to  have  at  this 
time  Is  when  would  this  go  Into  effect, 
and  what  would  be  the  tax  jear  on  these 
dogs?  Ihls  and  any  other  Information 
you  cun  give  me  will  bo  appreciated." 


It  se*jms  from  your  letter  that  the  question  you  have 
subm.^tted  Is  as  to  what  date  the  county  dog  licenses  shall 
be  paid.  ^Is  only  applies  to  coxmtles  which  have  adopted 
the  county  dog  law  tax.  The  cotinty  assessor  Is  required 
to  make  his  assessments  of  projrerty,  real  and  personal.  In 
the  county  as  of  June  first  of  each  year.  He  must  h-ave 
his  forms  completed  by  ijecember  JSlst  of  the  year.  This 
requirement  comes  tinder  the  general  law  as  to  assessment 
of  property.  f3ection  12P81,  K,  S.  Mo.  1929,  provides  as 
follows : 


Hr.  E.  3.  Matteson 


2 


Hoveiid>er  30^  1956 


’’The  assessors  for  taxation  piirpoaea 
in  each  county  and  city  of  this  ccxn- 
monwealth  shall  annual ly^  at  the 
time  of  assessing  property  as  required 
by  law,  make  diligent  inquiry  as  to 
the  number  of  dogs  owned,  harbored 
or  kept  by  any  x>erson  so  assessed. 

%e  assessor  shall  annually,  on  or 
before  the  thirty-first  day  of  Decem- 
ber, nake  a complete  report,  on  a 
blank  form  furnished  by  the  county 
clerk  or  license  collector,  sett in  * 
forth  the  name  of  every  owner  of  any 
dog  or  dogs,  how  many  of  each  sex 
are  by  him  owned  or  harbored,  and 
if  a kennel  is  maintained  by  any  pev 
son  such  fact  shall  also  be  stated. 

It  shall  be  the  duty  of  the  assessor, 
at  the  time  of  making  the  asi essment, 
to  notify  the  owner  of  such  dog  or 
dogs  that  he  must  obtain  a license 
for  the  same  as  pi*ovided  for  in  this 
article;  but  the  neglect  or  failure 
BO  to  notify  such  owner  shall  not 
relieve  the  owner  from  his  duty  to 
obtain  such  license." 


By  this  section  it  seems  to  be  the  duty  imposed  upon 
the  assessor  to  notify  the  owner  of  a dog  that  he  mtist 
obtain  a license  for  him.  This  is  to  be  done  at  the  time 
the  assessor  makes  the  assessment.  However,  this  statute 
provides  that  should  the  assessor  fail  to  so  notify  the 
owner,  it  does  not  relieve  the  owner  from  the  criminal 
responsibility  i or  failiire  to  obtain  a license  for  the  dog, 
nor  does  it  relieve  him  of  the  duty  to  obtain  a license, 
dection  12&61  also  provides i 


"If  the  majority  of  the  votes  cast 
upon  the  subject  be  in  favor  of  li- 
cense tax  on  doge,  the  county  court 
shall  Bpx*ead  the  result  of  such 
election  upon  its  records  and  give 
notice  thereof  by  publication  in 
some  newspaper  printed  and  published 
in  such  county  and  such  law  shall 
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becoiae  operative  frcm  the  time  STich 
publication  Is  made.  (Laws  1921,  p. 
679,  Sec.  10)" 


by  this  part  of  said  section,  when  the  proposition  to 
license  dogs  In  the  coixnty  has  carried  and  the  Msults  of 
the  election  are  published,  then  the  law  becomes  effective 
at  once. 

Section  12E80  provides  a penalty  for  failure  to  list 
and  pay  the  tax  on  the  dog.  This  section  Is  as  follows! 


"x^very  owner  of  a dog  and  every 
person  who  shall  suffer  or  permit 
a dog  to  remain  upon  stich  premises 
under  his  Ijonedlate  control  without 
having  ca\ised  such  dog  to  be  listed 
and  the  tax  thereon  to  be  paid  as 
provided  for  by  this  article  shall 
be  guilty  of  a misdemeanor, 'and  on 
conviction  thereof  fined  not  less 
than  five  dollars  nor  more  than 
twenty-five  dollars.  Provided,  that 
none  of  the  provisions  of  this  arti- 
cle shall  apply  to  cities  which  now 
have  or  may  hereafter  have  a popula- 
tion of  300,000  inhabitants  or  more. 
(Laws  1921,  p.  679,  Sec.  9)" 


By  this  section,  a person  Is  guilty  of  a misdemeanor 
upon  falliire  to  i>ay  Ms  dog  license  tax  as  provided  by  law. 

^t  would  appear  from  the  provisions  of  Section  12881,  provided 
that  the  act  goes  into  effect  as  soon  as  the  results  of  the 
election  are  published,  that  a perscm  would  be  violating  the 
law  by  falling  to  obtain  a license  at  once.  However,  Section 
12872,  Laws  of  Mo.  1937,  p,  226,  provides  as  follows! 


"No  dog  shall  be  permitted  to  be 
and  remain  with.  In  the  limits  of 
the  state  unless  the  owner  thereof, 
or  scxneone  for  said  owner,  shall 
have  cavised  such  dog  to  be  listed 
and  the  tax  imposed  by  this  article 
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to  be  paid  on  or  before  the  first  day 
of  February  of  each  year  hereafter," 


The  annual  rate  of  license  tax  is  fixed  by  Section 
12873,  Laws  of  Mo*  1937,  page  225,  but  no  provision  is 
made  in  this  section  for  the  splitting  up  of  the  license 
or  the  paying  of  a part  of  a year  at  a time.  That  being 
the  case,  we  do  not  think  that  the  co\mty  court,  or  any 
other  official  connected  with  the  collection  of  the  dog 
license  tax,  would  have  authority  to  split  the  tax  or 
take  payment  for  part  of  a year.  The  oovaitj  officials 
must  look  to  the  act  to  determine  their  powers  and  duties. 
Absent  the  power  to  permit  payment  for  the  part  of  a year, 
the  officers  wotild  be  required  to  collect  a full  year's 
license, 

iis  the  assessor  has  until  Lecember  31st  to  make  his 
returns  of  assessments  of  dog  tax,  and  since  the  legislators 
have  fixed  only  one  date  on  which  or  before  which  the  tax 
shall  be  paid,  we  think  the  license  is  due  on  or  before 
February  Ist  of  each  year  and  that  there  would  be  no  viola- 
tion of  the  statute  until  a person  fails  to  pay  the  license 
after  February  let. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
counties  which  have  recently  adopted  the  county  dog  tax 
license  shall  require  the  license  to  be  paid  on  dogs  on 
or  before  February  1,  1939,  as  provided  by  Section  12873, 
Laws  of  Mo*  1937,  page  226,  and  that  a failure  to  pay  the 
tax  before  that  time  would  not  be  in  violation  of  the  law 
as  is  provided  by  Section  12880,  R*  S*  Mo*  1929* 


Respectfully  sulmltted. 


APFROVLD: 


TYRL  W.  iiURTON 

Assistant  Attorney  General 


T.  lv  Taylor 

(Acting)  Attorney  General 
TV/b:KT 
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SHERIFF:  Sheriff  i$  prohibited  from  transporting  or  committing 

females  to  the  State  Industrial  Home  for  Girls  or 
the  State  Industrial  Home  for  Negro  Girls. 


December  5,  1938 


li'!r.  W.  L.  I'arlln 
Sheriff  of  Pettis  County 
Sedalla,  I'lssourl 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
December  2,  1938,  req.ue8tlng  an  opinion  from  this  depart- 
ment, which  reads  as  follows: 

"I  em  writing  you  for  an  opinion  In 
x-egard  to  transporting  and  oosurlttlng 
JuTenlles  to  the  different  Institutions 
In  the  State. 

A Urs.  W.  H.  Fewell  has  been  taking  care 
of  the  Olrl  Prisoners  although  the  Com- 
mitments are  addressed  to  the  Sheriff. 

Please  adTlse  me  If  the  Sheriff  Is  sup- 
posed to  furnish  transportation  and  re- 
ceive fees  for  this  work,  whether  they 
be  male  or  female." 

Section  6357,  R.  S.  to.  1929,  reads  as  follows: 

"In  all  oases  of  conviction  of  felony, 
wherein  the  punishment  Is  commitment  to 
the  reformatory,  the  cost  of  the  proceed- 
ings 8uid  of  the  delivery  of  such  person 
to  the  reformatory  shall  be  paid  by  the 
state;  and  In  all  oases  of  misdemeanor, 
wherein  the  punishment  Is  commitment  to 
the  reformatory,  the  cost  of  the  proceed- 
ings and  of  the  delivery  of  such  person  to 
the  reformatory  shall  be  paid  by  the  county 
In  which  the  conviction  Is  had.  The  sheriff, 
marshal  or  other  person  charged  with  the 
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dellTary  of  any  person  to  the  reforma- 
tory shall  be  allowed  the  necessary 
trsTeling  expenses  of  himself  and  such 
person,  and  a per  diem  of  two  dollars 
for  the  time  actually  occupied  in  taking 
such  person  to  said  reformatory  and  in 
returning  therefrom,  to  be  paid  by  the 
state  or  county,  as  the  case  may  be.** 

This  section  applies  to  the  transportation  of  in- 
corrigibles  or  conviots  to  the  Missouri  Refomatory. 

Section  8374,  R,  S«  lo«  1929,  reads  as  follows: 

^’The  circuit  court  of  each  county  shall 
appoint  wCTaen  atienSants  to  iake  to  said 
industrial  iiome  for  girls  all  girls  com- 
mitted to  said  home  by  the  court.  The 
same  fees  that  are  now  allowed  by  law  for 
oouTsying  prisoners  to  the  penitentiary 
shall  be  allowed  to  the  said  women  at- 
tendants of  the  sereral  counties  of  this 
state  for  the  service  of  taking  to  said 
industrial  home  such  girls  as  may  be  com- 
mitted there,  azid  such  fees  shall  be  paid 
by  the  state  in  the  same  manner  as  now 
provided  by  law  in  section  11791,  chapter 
84,  H.  S.  1929.** 

This  section  ai^lias  to  the  transportation  of  in- 
oorrigiblas  or  convicts  to  the  State  Industrial  Home  for 
airls. 


Section  8387,  K.  S.  ]/o*  1929,  reads  as  follows: 

’*The  circuit  court  of  each  county  shall 
appoint  woman  attenZ^ts  to  take  to  said 
industrial  home  for  negro  girls  all  negro 
girls  committed  to  said  home  by  the  court. 

The  same  fees  that  are  now  allowed  by  law 
for  conveying  prisoners  to  the  penitentiary 
shall  be  allowed  to  the  said  women  attendants 
of  the  several  ooimties  of  this  state  for  the 
service  of  taking  to  said  industrial  hcane  such 
girls  as  may  be  committed  there,  and  such  fees 
shall  be  paid  by  the  state  in  the  seme  mazmer 
as  now  provided  by  law  in  Section  11791, 
Chapter  84,  R.  S.  1929.** 
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This  section  applies  to  oonunitments  of  inoorrlgibles 
or  conrlots  to  the  State  Industrial  Home  for  Negro  Qlrls. 

It  will  be  noticed  that  In  Sections  8374  and  8387, 
supra,  the  word  ^shall**  is  used  and  should  be  considered  as 
mandatory  and  not  directory.  It  was  so  held  in  the  case  of 
Kansas  City,  Uo,  vs.  J.  I,  Case  Threshing  Machine  Co.,  337 
Uo,  913,  87  S,  W,  (2d)  196,  1,  c.  206,  where  the  court  held 
as  follows: 


”The  words  *may,  must,  and  shall*  are 
constantly  used  interchangeably  in  statutes 
and  without  regard  to  their  literal  meaning; 
and  in  each  case  are  to  be  given  that  effect 
which  is  necessary  to  carry  out  the  inten- 
tion of  the  Legislature  as  determined  by 
ordinary  rules  of  construction.  59  C,  J. 

1081,  sec.  636;  26  h.  C.  L.  768,  sec.  12;  * 

2 Lewi s-Suther land  (2d  ^d.)  1153,  sec.  640; 
U&xmell  on  Interpretation  of  Statutes  (5th 
ild.)  389;  Sndlich  on  Interpretation  of 
Statutes,  416-419,  secs.  306,  307.  'A  manda- 
tory construction  will  usually  be  given  to 
the  word  "may**  where  public  interests  are 
concerned  and  the  public  or  third  persona 
have  a claim  de  jure  that  the  power  conferred 
should  be  exercised  or  whenever  something  is 
directed  to  be  done  for  the  sake  of  justice 
or  the  public  good.'  59  C.  J.  1083,  sec. 

635.  Of  course,  all  of  these  rules  of  con- 
struction are  auxiliary  rules.  'The  primary 
rule  of  construction  of  statutes  or  ordinances 
is  to  ascertain  and  give  effect  to  the  law- 
makers' intent.*  l^eyerlng  v,  l£iller,  330  ko. 
885,  51  3.  W.  (2d)  65,  68.” 

The  legislative  intention  should  be  construed  accord- 
ing to  the  purpose  of  the  ACt  and  by  Sections  8374  and  8387, 
supra,  it  was  the  purpose  and  intention  of  the  Legislature 
that  the  sheriff  should  not  be  permitted  to  transport  or 
commit  females  to  the  reformatory  institutions. 


J 


Ifr*  W.  L«  liarllA 


Uao.  5,  1938 


In  the  case  of  State  ex  rel,  £llle  Broitt,  33 
3.  W.  (8d)  104,  1,  c.  10?,  326  L'o.  627,  the  court  eald: 

"'A  mandatory  provision  is  one  the 
omission  to  follow  which  renders  the 
proceeding  to  which  it  relates  illegal 
and  void,  while  a directory  provision 
is  one  the  observance  of  which  is  not 
necessary  to  the  validity  of  the  proceed- 
ing, Directory  provisions  are  not  in- 
tended by  the  legislature  to  be  disre- 
garded, but  where  the  consequences  of 
not  obeying  them  in  every  particular  are 
not  prescribed  the  courts  must  Judicially 
determine  them.  There  is  no  universal  rule 
by  which  directory  provisions  in  a statute 
nay,  in  all  circumstances,  be  distinguished 
from  those  which  are  mandatory.  In  the 
determination  of  this  question,  as  of  every 
other  question  of  statutory  construction, 
the  prime  object  is  to  ascertain  the  legis- 
lative intention  as  disclosed  by  all  the 
terms  and  provisions  of  the  act  in  rela- 
tion to  the  subject  of  legislation  and  the 
general  object  intended  to  be  accomplished, 
aenerally  speaking,  those  provisions  which 
do  not  relate  to  the  essence  of  the  thing  to 
be  dune  and  as  to  which  compliance  is  a 
matter  of  convenience  rather  than  substance 
are  directory,  while  the  provisions  which 
relate  to  the  essence  of  the  thing  to  be 
done,  that  is,  to  matters  of  substance,  are 
mandatory,*  25  &•  C.  L,  sec,  14  pp,  766, 

767." 

The  act  of  the  Legislature  should  also  be  construed 
so  as  to  carry  out  the  intention  and  not  some  absurd  and 
different  meaning  than  that  intended  by  the  Legislature.  As 
in  the  case  of  prohibiting  the  sheriff  frcmo  committing  in- 
oorrigibles  or  convicts  to  the  Industrial  Home  for  Qirls,  the 
section  which  provides  that  a woman  attendant  should  cooi^t 
or  transport  incorrigibles  or  convicts  to  the  Industrial  Home 
for  Girls  is  not  in  cozifliot  with  the  general  law  which  pro- 
vides for  the  transportation  of  convicts  to  the  State  Penitentiary 
or  to  the  Missouri  Reformatory. 


Ur.  W.  L.  Uarlia 
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In  the  case  of  fisohbaoh  Brewing  Co.  t.  City  of 
St.  Louis,  231  Uo.  App.  793,  95  S.  W.  (2d)  335,  1.  o.  339, 
the  court  said: 

''A  cardinal  rule  of  statutory  construc- 
tion Is  to  glre  effect  to  the  leglslatlTe 
intent,  where  ascertainable;  another  Is 
to  favor  such  a construction  which  would 
tend  to  avoid  Injustice,  oppression,  and 
absurd  and  confiscatory  results  and  be  In 
har&ony  with  the  rule  of  reason.  The  benign 
objectives  heretofore  pointed  out  were  surely 
within  the  legislative  Intent  as  shown  by  all 
the  surrounding  circumstances  covering  the 
period  in  which  this  law  was  enacted.  Rutter 
V.  Carothers,  223  Vo.  631,  643,  122  S.  !T. 

1056.’* 


C0HCIU3I0N 


In  view  of  the  above  authorities.  It  Is  the  opinion  of 
this  department  that  the  sheriff  Is  prohibited  fron  furnishing 
transportation  or  transporting  females  to  the  State  Industrial 
Home  for  Negro  Girls  or  the  State  Industrial  Home  for  Girls, 
but  Is  permitted  to  furnish  transportation  and  commit  male 
Incorrlglblas  or  convicts  to  the  U1 shout!  Reformatory. 


Respectfully  subanltted 


J.  BHRiO: 

x\aslstant  Attorney  General 

APPROViiD: 


J.  8.  TAfL'ffS 

(Acting)  Attorney  General 


WJB:HR 


COUNTY  COURT:  The  County  court  may  place  the  county  Jail 

In  the  basement  of  the  courthouse. 


December  16,  1938 


Honorable  O.  Logan  ViarT 
Prosecuting  Attorney 
Porgan  County 
Versailles,  t/lissouri 


Dear  Sir: 


We  hare  receired  your  letter  of  December  10, 

1936,  which  reads  as  follows: 

"i:organ  County,  Missouri,  is  the  only 
county  in  the  state  that  I know  of  that 
does  not  hawe  a suitable  county  Jail  for 
the  confinement  of  its  prisoners  under 
sentence  or  awaiting  trial.  By  the  order 
of  the  Circuit  Court  and  the  use  of  the 
statutes  Boonville  Jail  is  used  as  a 
regular  Jail  for  l?organ  County  prisoners. 

The  Jail  we  have  is  a one  cell  hold  over, 
not  adequate  in  any  way. 

"In  transporting  these  prisoners  back  and 
forth  to  BoonTille,  costs  Morgan  County 
in  mileage  puid  to  the  sheriff,  the  sum  of 
between  fiye  hundred  and  sewen  hundred 
dollars  i>er  year. 

"For  instance,  a prisoner  on  trial  in  I'organ 
County,  from  Coojyer  co\mty  on  a ch  nge  of 
renue,  tried  to  break  Jail,  and  the  sheriff 
of  our  coTuity,  kept  him  erery  night  in  the 
new  county  Jail  at  Jefferson  City.  In  trans- 
porting this  prisoner  back  and  forth  to  the 
trial,  it  has  cost  ower  one  hundred  and  twenty 
five  dollars  in  mileage,  and  the  end  is  not 
in  sight  because  the  prisoner  must  be  present 
in  the  argument  of  the  motion  for  a new  trial. 


Hon,  G,  Logan  ii:arr 
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''About  forty  y«ars  ago,  the  praaent  county 
court  housa  was  built.  In  the  construction 
tharaof,  the  Jail  was  to  be  in  the  basement 
of  the  building.  In  the  basement  of  this 
building  there  are  cell  blocks  made  out  of 
limestone  rook,  and  cemented  up.  These 
cells  are  not  completed.  After  this  court 
house  was  built,  there  was  some  kind  of  a 
statute  or  decision  that  prisoners  could  not 
be  confined  in  jail  built  below  the  ground. 

For  this  reason  the  jail  cells  in  the  base~ 
ment  were  nerer  completed,  and  newer  used. 

"This  ooixrt  house  has  serrar,  watar,  light, 
and  the  county  without  much  axpense  could 
finish  these  cell  blocks  in  the  basement  of 
the  courthouse  for  use  as  a county  jail. 

They  could  be  lighted  by  electric  lights. 

They  could  be  air  conditioned.  If  necessary. 

"Do  you  know  of  any  law,  statute  or  decision 
that  would  prevent  Morgen  County  from  fix- 
ing up  this  court  house  basement  for  a regular 
county  jail?" 

Section  8537,  R.  S.  Mo,,  1929,  reads  as  follows: 

"It  Is  hereby  made  the  special  duty  of  the 
court  having  criminal  jurisdiction,  at  each 
term,  to  inquire  and  see  that  all  prisoners 
are  humanely  treated." 

Section  85S4,  R.  S.  i'o«  1929^  reads  as  follows: 

"There  shall  be  kept  and  maintained.  In  good 
- and  sufficient  condition  and  repair,  a com- 
mon jail  in  each  county  within  this  state, 
to  be  located  at  the  permanent  seat  of  justice 
for  such  county." 

Section  8524  specifically  states  that  "there  shall 
be  kept  and  maintained,  in  good  and  sufficient  condition 
and  repair,  a coomion  jail." 


Hon.  0.  Logan  Uarr 


Deo.  16,  1936 
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In  the  oase  of  Harkreader  t.  Vernon  Co.,  216  ^o. 
696,  1.  0.  708,  the  court  in  defining  "good  and  sufficient" 
stated  as  follows: 

"*The  close  air  and  squalid  condition 
of  a prison,  "soualor  oaroeris."  were 
by  many  considered  as  tke  necessary 
attributes,  and  eyen  men  of  respectable 
Judgment  have  supposed,  in  the  oase  of 
debtors,  that  the  filth  of  the  prison  was 
a proper  means  of  compelling  them  to  do 
Justice  to  their  creditors.*  (Witness 
the  foul  Bedford  Jail  where  the  immortal 
Bunyan  lay  and  dreamed  his  immortal  dream. ) 

"All  such  notions  are  worthless  in  an  age 
allowing  humanity  as  an  essential  element 
in  pxmishment  and  abhorring  cruelty  per  ae 
in  laying  the  law's  heary  hand  on  delin- 
quents. 

"It  is  written  in  the  statutes  that  Jails 
should  be  'kept  and  maintained  in  a good 
and  sufficient  condition,*  etc.  (K.  S.  1899, 
Sec.  8104),  that  is,  *good  and  sufficient' 
in  a modem  sanitary  sense,  having  an  eye  to 
the  sure  results  established  by  scientific 
investigation  of  the  disease-breeding  effects 
of  filth  and  bdd  air." 

Section  8545,  R.  S.  iao.  1929,  reads  as  follows: 

"It  shall  be  lawful  for  the  sheriff  of  any 
county  of  this  state,  when  there  shall  ap- 
pear to  be  no  Jail;  or  where  the  Jail  of 
such  oo\mty  shall  be  insufficient,  to  cooimit 
any  person  or  persons  in  his  custody,  either 
on  civil  or  criminal  process,  to  the  nearest 
Jail  of  some  other  county}  and  it  is  hereby 
made  the  duty  of  the  sheriff  or  keeper  of  the 
Jail  of  said  county  to  receive  such  person  or 
persons,  so  committed  as  aforesaid,  and  him, 
her  or  them  safely  keep,  subject  to  the  order 
or  orders  of  the  Judge  of  the  court  for  the 
county  from  whence  said  prisoner  was  brought." 


Hon.  0.  Logan  Karr 
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Saotion  1£0T1,  R.  S.  Ko»  1929,  reads  as  follows: 

"The  oountj  court  of  each  oounty  shall 
hare  power,  from  tine  to  tine,  to  alter, 
repair  or  build  any  oounty  buildings, 
which  have  been  or  may  hereafter  be 
erected,  as  oirounstances  may  require, 
and  the  funds  of  the  county  may  admit; 
and  they  shall,  moreover,  take  such 
measures  as  shall  be  necessary  to  preserve 
all  buildings  and  property  of  their  ooxmty 
from  waste  or  dameLge." 

In  the  case  of  State  ex  rel.  v.  Bollinger,  219  Ko, 
204,  !•  c*  223,  the  court  said: 

"Section  6736,  Revised  Statutes  1899,  reads 
as  follows:  *The  oounty  court  of  each  county 
shall  have  power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings,  which 
have  been  or  nay  hereafter  be  erected,  as 
circumstances  may  require,  and  the  funds  of 
the  oounty  nay  admit;  and  they  shall,  moreover, 
take  such  measures  as  shall  be  necessary  to 
preserve  all  buildings  and  property  of  their 
oounty  from  waste  or  damage • * 

"Clearly  that  section  of  the  statute  gives 
the  county  court  of  Stoddard  oounty  jurlsdlo^ 
tlon  over  the  subject-matters  complained  of  In 
the  petition;  and  the  pleadings,  evidence  and 
report  of  the  referee  filed  herein  disclose 
the  fact  that  the  oounty  has  sufficient  money 
on  hand  with  which  to  pay  for  the  proposed 
Improvements,  That  being  true,  then  the 
oounty  ootirt  of  that  oounty  was  acting  within 
Its  jurisdiction,  and  prohibition  will  not 
lie,  (State  ex  rel,  v.  Reynolds,  209  Uo,  161; 
State  ex  rel,  v,  Riley,  203  Ko,  175,)" 

In  the  above  quotation.  Section  6736,  R.  S,‘  1899,  Is 
now  Section  12071,  R,  3,  Uo,  1929,' 


Hon«  Logan  Karr 
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In  the  case  of  Village  of  Nixa  t,  Koi:ullln,  198 
Ilo.  App.  1,  1.  o«  5,  the  court  saldt 

”We  hold  the  law  to  be  that  a j&arshal 
who  makea  a lawful  arrest  must  use  care 
to  see  that  hla  prisoner  Is  not  oppressed 
and  that  he  must  not  be  treated  Inhumcinelv, 
and  that,  If  a oulaboose  Is  In  such  condi- 
tion—known  to  the  officer — as  to  be  an 
unfit  place  in  which  to  confine  a men  over- 
night without  endangering  hla  physical 
condition  he  must  not  put  him  In  there; 
and  a failure  to  use  such  due  care  and  ac- 
cord ordinary  decent  treatment  will  be  a 
breach  of  his  bond  to  faithfully  perform 
his  duty." 

The  same  ruling  should  apply  to  sheriffs,  who  would 
be  liable  on  their  bond  for  111  treatment  of  prisoners. 

Under  the  County  Budget  Act,  :;;»easlon  Laws  of  1937, 
page  42£,  Section  Z,  Class  5,  any  surplus  could  be  used  for 
the  repair  of  the  Jail.  Said  Class  5 reads  as  follows: 

"The  county  court  shall  next  set  aside  a 
fund  for  the  contingent  and  emergency  ex- 
pense of  the  coxinty,  the  county  court  may 
transfer  any  surplus  funds  from  classes  1,  S, 

3,  4 to  class  5 to  be  used  as  a contingent  and 
emergency  expenses,  from  this  class  the  county 
court  may  pay  contingent  and  incidental  ex- 
penses and  expense  of  paupers  not  otherwise  . 
classified,  ho  payment  shall  be  allowed  from 
the  funds  In  this  class  for  any  personal  ser- 
vice, (whether  salary,  fees,  wages  or  any 
other  emoluments  of  any  hind  rrhatever)  estimated 
for  in  preceding  classes." 

The  proper  method  of  Improving  a Jail  would  be  a bond 
election  In  compliance  with  Section  2905,  R.  3.  V’o.  1929, 
when  the  cost  of  the  repair  or  altering  would  be  in  excess 
of  the  surplus  of  the  general  revenue. 


Hon.  G.  Logan  liarr 
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CONCLUSION 


In  Tlew  of  the  above  author! ties,  it  la  the  opinion 
of  this  department  that  no  statute  or  decision  iNould  prevent 
liorgan  County  from  fixing  up  the  court  house  basement  for  a 
regular  county  Jail  providinc  there  is  a surplus  in  Class  5, 
Section  2,  of  the  Budget  Act  of  1937  to  meet  such  an  emergency. 
The  only  reason  vphy  a Jail  can  not  be  placed  in  a basement 
would  be  that  the  sheriff  or  Jailer  would  be  liable  for  damages 
on  his  bond  for  the  ill  treatment  or  inhustane  treatment  of  the 
prisoners  by  reason  of  it  not  being  a good  and  sufficient  Jail 
in  compliance  with  the  holding  of  the  case  of  Village  of  Niza 
T.  IfiCliullin,  198  Vo.  App.  1. 


Respectfully  submitted 


W.  J.  BURKS 

Assistant  Attorney  Ceneral 


APPROVKDi 


j.  s.  ^aYlor 

(Acting)  Attorney  General 


VltfBlHR 


PROSECUTING  ATTORNEYS  - Basis  for  determining  salary 


i 


I 

> 


DecexD^er  22,  1938 


^Ir.  0.  Logan  Marr 
Prosecuting  Attoimey 
Versailles, Missouri 


Lear  Mr.  Marrt 


This  will  acknowledge  receipt  of  your  letter 
of  November  29,  requesting  an  opinion  from  this  office 
relative  to  a charge  of  i:700«00  which  your  co\mty  court 
is  carrying  against  you  as  for  over-payment  of  your 
salary  for  the  year  1931,  and  wherein  such  letter  you 
ask  the  further  question  as  to  what  reliance  is  to  be 
accorded  an  opinion  of  the  Attorney  General, 

Answering  your  first  q\jeation  wish  to  s ay 
that  since  the  ruling  of  the  Suj^eme  Court  cane  down 
in  the  case  of  State  ex  rel,  O'Connor  v,  Riedel,  329 
Mo,  616,  which  case  you  mention  in  your  letter,  the 
salary  of  prosecuting  attorneys  in  the  various  coim- 
ties  of  the  state  has  been  based  upon  the  population 
of  the  respective  counties  as  found  by  the  official 
government  census  of  1930,  Accordingly,  when  you  . 
went  into  office  Janxrary  1,  1931,  such  was  the  basis 
of  your  salary  for  the  year  1931,  depending  upon  the 
1930  census  of  Morgan  County,  and  the  previous  basis 
of  aetermining  such  salary,  namely,  by  multiplying 
the  last  presidential  vote  by  the  numeral  'five'  was 
discarded  am  of  no  further  force  and  effect  after 
such  census  went  into  effect  in  1930, 

It  would  appear  from  your  letter  that  yoxir 
salary  as  Prosecuting  Attorney,  for  the  year  1931, 
based  upon  the  census  population  of  htorgan  County  was 
^1100,00,  whereas,  you  were  paid  ^1600,00  for  such 
year.  Hence,  the  over-payment  of  ^^700,00  is  a proper 
charge  against  you. 


ilr,  G*  Logan  I.!arr 
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KelRtlvo  to  your  inquiry  aa  to  the  reliance 
to  be  placed  upon  an  opinion  from  thia  department » 
beg  to  say  that  our  opinions  are  advisory  and  conati-* 
tute  a guide  unless  the  subject  matter  of  such  opinion 
comes  before  the  appellate  courts  of  the  State^and  if 
a contrary  ruling  is  made  by  such  court  then  the  court's 
opinion  is  one  that  must  be  thereafter  followed* 


Very  truly  yoxirs 

J.  BUFFINGTON 
Assistant  Attorney  General 


APPROVED 


J.  E,  TAi’LOk 

(Acting)  Attorney  General 


CRIMES  & PUNISHMENT^  Wher  statute  of  llfaitations  runs  and 

t * ’ when  suspended,  on  felonlas  and  mis- ' 
demeanors.  State  must  have  consent 
of  U.  S,  Attorney  General  to  obtain 
Federal  Prisoner  for  trial  in  State 
court. 


December  29,  1938 


Honorable  G.  Logan  liarr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

jjear  Sin 


This  will  acicnowledge  receipt  of  your  letter  of 
December  20,  1938,  which  is  as  follows  I 


"In  November  1954,  W,  L«  Beavers  sold 
Chas,  Snsminger  of  Morgan  County,  Mo, 
some  bonds  that  were  Issued  in  Oklaho- 
ma, and  were  not  registered  under  the 
securities  act  of  Missouri,  W,  L, 
Beavers  did  not  have  any  license  to 
sell  foreign  or  dcmiestic  bonds  in 
Missoviri,  and  was  not  registered  as 
such  a bond  salesman, 

"According  to  Mr,  Ensmlnger,  W,  L, 
Beavers  in  the  course  of  the  trans- 
action stated  that  he  jws  a resident 
of  Kansas  City,  Missouri,  Vilhen  V/,  L, 
Beavers  registered  at  the  cabin  hotel 
on  the  Lake  of  James  E,  Dunn  at  Gra- 
vels Mills,  Mo,,  he  registered  as 
being  of  iCansas  City,  Mo, 

"He  originally  liad  lived  in  Oklahcmia 
City, 

"May  8th,  1936,  V.,  L,  Beavers  was 
sent  to  tile  State  Penitentiary  at 
McAllister,  Oklahoma,  on  a manslaughter 
charge  for  killing  two  persons  with  a 
car.  In  the  prison  record,  W,  L,  Bea- 
vers claimed  his  residence  in  Oklahoma 
City,  Oklahoma, 


Honorable  G*  Logan  Uarr 
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••SoDietlrae  after  Lie  conmilttment  to  the 
Oklalioma  Prison,  the  federal  authori- 
ties apprehended,  Beavers,  and  he  was 
sentenced  in  the  f'ederal  Court  for 
using  the  mails  to  defraud  in  his  frau- 
dulent bond  racket*  He  was  then  lodged 
in  the  Federal  penitentiary  at  Leaven s- 
worth*  In  i^oveciber  1957*  Beavers  was 
lodged  in  the  lederal  pen,  but  Chas* 
Ensminger  did  not  know  he  was  and  what 
his  real  name  was*  He  had  sold  the 
bonds  to  Ensminger  under  another  name* 

"In  December  1938,  Beavers  is  still 
confined  in  the  Federal  penitentiary 
in  Leaven sworth*" 


Upon  these  facts  you  present  these  questions*  (1)  Is 
a prosecution  barred  by  the  statute  of  limitations?  (2) 

If  Beavers  was  in  fact  a resident  of  Oklahoma  in  November 
1934,  when  he  represented  hitiself  to  be  a resident  of 
Missouri,  would  this  make  any  difference  in  limitations? 

(3)  Are  Missouri  authorities  barired  from  obtaining  Beavers 
for  trial  in  Morgan  County,  because  he  is  now  in  the  Federal 
Prison  at  Leavenworth? 

One  of  the  offenses  that  has  been  committed  here  is  a 
felony*  Section  7748  R*  S*  Mo*  1929  provides! 


"Any  person  who  shall  do  ♦ » * * any 
act  made  unlawful  by  any  of  .the  provi- 
sions of  sections  7736  or  7744  of  this 
chapter  shall  be  ^ felony  * » 


Section  7744  R.  S.  Mo*  1929  provides! 


"No  dealer  or  salesman  shall  engage  in 
business  in  this  state  as  such  dealer 
or  salesman  or  sell  any  seciarlties  in- 
cluding securities  ex^pted  in  section 
7726  of  this  chapter  and  excluding  those 
mentioned  in  section  7727  of  this  chap- 
ter, unless  he  has  been  reglstez^d  as 
a dealer  or  salesman  in  the  office  of 
the  commissioner  pursuant  to  the  provi- 
sions of  this  section*" 


Honorable  G.  Logan  Marr 


'3* 


December  29,  1938 


Under  these  sections  it  Is  clear  that  Beavers  not  being 
registered  as  a dealer  or  saleax^ian  lias  violated  the  law  and 
is  i^uilty  of  a felony  unless  the  sale  he  made  falls  within 
the  teriixS  of  Section  7727  R.  S*  ho*  1929*  If  it  falls  with- 
in the  tersis  of  this  statute  he  has  committed  no  offense* 

The  other  offense  tliat  has  been  committed  la  a misde- 
meanor* Section  7748  R*  S,  Ho*  1929  provides! 


"Any  person  who  violates  any  provision 
of  this  chapter  other  than  the  provi- 
sions of  sections  7736,  7744  and  7749 
thereof,  shall  be  guilty  of  a misde- 
meanor * •»," 


Sections  7728,  7729  and  7730  R*  S*  Mo*  1929  as  amended 
Laws  1937,  p*  456,  require  certain  securities  to  be  register- 
ed before  being  sold  in  this  state*  ^e  securities  sold  b:v 
Beavers  not  being  registered  when  sold  brings  into  force 
the  punishment  provided  in  the  preceding  quotation*  However 
if  these  securities  fall  with  those  enmerated  in  Section 
7726,  Laws  1937,  p*  456,  which  are  not  required  to  be  re- 
gistered, there  has  been  no  offense  ccmunitted* 

The  limitations  of  criminal  offenses,  both  felony  and 
misdemeanor,  are  contained  in  Sections  3392  and  3393  H*  S* 

Mo*  1929* 

Section  5592  provides! 


”No  persoii  shall  be  tried,  prosecuted  or 
punished  for  any  felony,  other  than  as 
prescribed  in  the  next  preceding  section, 
unless  an  indictment  be  found  or  informa- 
tion be  filed  for  such  offense  within 
three  years  after  the  commission  of  such 
offense  » * * «•*" 


Section  3393  provides! 


"No  person  shall  be  prosecuted,  tried  or 
punished  for  any  offense,  other  than 
felony,  unless  the  indictment  be 

found  or  prosecution  be  instituted  with 
in  one  year  after  the  cotnmiasion  of  the 
offense,  *«" 
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Sections  5394  R«  S*  Uo»  1929  suspends  the  operation 
of  tliese  limitations  and  Is  as  follows! 


"Nothing  contained  In  the  two  preceding 
sections  sliall  avail  any  person  who 
shall  flee  from  justice}  and  In  all 
cases  the  time  during  i^ch  any  defen- 
dant shall  not  have  been  an  In^bltant 
of  or  usually  resident  within  this 
state  shall  not  constitute  any  part  of 
the  limitations  prescribed  In  the  pre- 
ceding sections*" 


Hie  correct  disposition  of  the  first  two  questions  re- 
volves around  the  cleaning  to  be  given  that  part  of  section 
5594,  supra,  which  stops  the  running  of  the  statute*  This 
being  "the  time  during  which  any  defendant  shall  not  have 
been  an  Inlmbltai  t of  or  usually  resident  within  this  state," 

Does  this  mean  mere  physical  absence  from  the  state, 
or  the  termination  of  legal  dcMulclle  In  the  state? 

This  question,  of  course,  assumes  that  Beaver  was  a 
legal  resident  of  ICansas  City,  Missouri  at  the  time  of  the 
offense*  In  State  v*  Snyder,  182  Mo*  462,  It  Is  held  that 
the  terms  "Inhabitant  of  "or"  usually  resident"  In  the 
state  are  synonyoious  and  tlielr  use  does  not  create  two  con- 
ditions which  suspend  the  running  of  the  limitations  statute* 
Further  In  this  case,  at  1*  c*  512,  the  court  quoted  with 
approval  from  other  jurisdictions*  The  case  of  Qrabam  v* 
Coirm.onwealth,  51  ?a*  St»  255  Is  quoted  from,  with  the  court 
remarking  that  a statute  the  same  as  Missouri's  has  been 
In  force  t}:iere  for  years.  It  Is  saldt 


"'Hie  only  question  we  have  to  deal  with 
la,  whether  the  facts  found  do  or  do  not 
establish  that  tixe  defendant  Craham  was 
an  Inhabitant  and  usually  a resident  of 
the  State,  during  the  two  years  after 
the  Commission  of  the  offense*  His  re- 
sidence at  the  tline'  (of  the  comrulsslon 
of  the  offense)  'was  In  Indiana  cotinty, 
where  ho  remained  for  several  months 
after  coimlttlng  the  offense  charged, 
until  he  entered  the  service  of  the 
United  States  as  a soldier*  He  served 
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In  Maryland  and  Vir^’inia,  and  returned 
home  to  his  family  several  times,  and 
remained  for  considerable  periods,  once 
as  a paroled  prisoner,  and  at  other 
times  on  furlough,  and  when  eventually 
discliarged  in  June,  1865,  returned  to 
hie  family  and  residence  at  his  home 
in  Indiana  county**  The  court  through- 
out its  opinion  treated  the  phrases 
*an  inhabitant  of  the  State*  or  'usual 
resident  therein*  as  synonymous,  and 
saidt  *Vife  think  all  the  time  he  was 
in  the  service  his  absence  was  temporary 
and  that  he  remained  'an  inhabitant  of 
the  State  or  usual  resident  therein,* 
so  that  there  was  not  the  least  obstacle 
in  the  way  of  instituting  a prosecution 
against  him,  or  even  in  claiming  blm  to 
answer*  His  usual  residence  was  not 
changed  by  the  fact  that  he  obeyed  the 
call  of  tiie  President,  and  volunteered 
to  fight  for  his  cotuitry  at  her  command*' 
Further  on,  the  court  says,  "'Usual*  re- 
sidence means  'customary,'  'conuiton*' 

If  the  offender's  custo^uary  residence 
is  in  tlie  State  during  the  two  years, 
xiiis  is  all  the  act  requires*  That  it 
was  in  this  case  the  facts  found  show* 

• • • if  we  were  to  yield  to  the  con- 
struction contended  for,  namely,  that  a 
man  is  not  an  Inlmbltant  of  the  State, 
and  can  not  be  usually  a resident  of  it, 
who  is  not  within  it  all  the  time  dur- 
ing the  two  years,  we  would  in  effect 
repeal  the  limitation  as  it  regards 
many  persons,  who,  residing  near  the 
borders  of  the  State,  or  whose  busi- 
ness requires  it,  are  out  of  the  State 
numerous  times  within  every  two  years* 

In  such  cases  they  sould  be  forever 
liable,  unless  they  tarried  some  time 
or  other,  during  two  whole  years  in 
the  State*  The  proviso  does  not 
apply  to  such  cases*'" 


Further,  in  the  Snyder  case,  1*  c*  513  the  court 
quoted  from  the  case  of  People  v*  UcCausey,  65  Mich*  78, 
and  italicized  for  emphasis  this  statements 
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"It  is  not  mere  abeeaoe  from  the  state 
this  statute  refers  to.  but  such  absence 
as  destroys  residence*" 


The  statute  in  Michigan • which  suspended  the  running 
of  limitations  on  criminal  offenses  reads  "usually  and 
publicly  a resident  in  the  State*" 

Considering  the  above,  it  is  clear  that  section  3394, 
supra,  contemplates  severance  of  legal  domicile  rather 
than  physical  absence  from  the  State*  That  a person  might 
be  physically  absent  yet  maintain  his  legal  residence  here 
and  the  statute  of  limitations  would  continue  to  xoin*  This 
being  the  meaning  of  said  section  then,  if  Beavers  was 
actually  a resident  of  Kansas  City,  Ilissouri  in  November 
1934  when  he  represented  himself  to  be  such  and  has  con- 
tinued to  keep  Missouri  as  his  residence,  the  statute  of 
limitations  on  both  offenses  has  run  at  this  date*  If  he 
was  actually  a resident  of  Oklahoma  at  that  time  then  the 
statute  has  not  run  and  coxild  not  \mtil  Beavers  takes  up 
residence  here  and  shall  have  been  "an  inhabitant  of  or 
usually  resident"  within  this  state  for  the  period  of 
limitations  as  prescribed  in  Sections  3592,  3393,  supra* 
However  if  Beavers  was  actually  a legal  resident  of  Missotiri 
in  November  1934  and  later  terminated  his  legal  residence 
here  and  took  it  up  in  Oklahoma  and  continues  to  claim 
Oklahoma  as  his  residence  then  the  running  of  the  statute 
of  limitations  was  suspended  on  the  date  he  ceased  to  be  a 
resident  of  Missotiri* 

Another  thing  which  bears  on  the  correct  disposition 
of  questions  one  and  two  is  the  meaning  to  be  given  that 
part  of  Section  3394,  supra,  which  tolls  the  statute  of 
llxnltations  on  a "person  who  shall  flee  from  Justice*" 

In  State  v*  lilller,  188  No*  370,  378,  the  court  had 
this  phrase  before  them  and  saldi 


"This  cotirt,  in  State  v*  Harvell,  89  Mo* 
688,  had  presented  the  sole  question  as 
to  the  bar  of  the  Statute  of  Limitations 
under  a similar  section  of  the  statute* 

In  the  construction  of  the  statute,  Henry, 
J*,  speaking  for  this  court,  in  no  uncer- 
tain or  doubtful  terms  gave  expression 
to  the  views  of  the  •Ourt  as  to  the  true 
and  correct  meaning^  of  the  terms  "flee 
from  Justice"  or  fugitive  from  Justice*" 
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He  said I "Was  be  a Tugitlve  from  Justice 
within  the  meaning  of  section  1706?  We 
are  of  the  opinion  that  he  was*  It  was 
not  essential  that  he  should  have  left 
the  State  before  he  coxild  be  regarded  as 
a fugitive  from  Justice*  One  who  commits 
an  offense  and  conceals  hlmseli'  to- avoid 
arrest.  Is  a fn/7,itlve  from  Justice*  If 
he  successful!!^  hides  or  conceals  him- 
self so  as  to  evade  punishment  for  his 
crime,  although  such  concealment  may  be 
upon  his  own  premises,  he  is  as  much  a 
fugitive  from  Justice  as  if  he  had  es- 
caped Into  Canada*  We  are,  therefore, 
of  opinion  that  the  defendant  could  not 
avail  himself  of  the  Statute  of  Limita- 
tions* * " 


Thus  If  Beavers  left  the  state  after  the  oonmlsslon  of 
these  offenses  In  an  effort  to  conceal  himself  and  avoid 
arrest  the  statute  was  tolled  on  the  date  he  commenced  said 
concealment* 

Vi/hether  or  not  limitations  has  barred  a prosecution 
for  these  offenses  In  Missouri  depends  upon  the  facts  which 
may  exist  pertaining  to  Beavers  legal  residence  or  his  flee- 
ing from  Justice  and  you  of  course  can  apply  those  facts  to 
the  legal  principles  set  forth  here* 

Your  third  question  seems  to  be  answered  In  the  case 
of  Ponsl  V*  Fessenden,  265  U*  S*  264,  66  L*  £d*  607,  22 
A*  L*  R*  879*  In  that  case  the  petitioner,  Ponsl,  raised 
the  point  that  he  coiild  not  be  tried  In  state  courts  while 
serving  a sentence  of  a Federal  court  in  a Federal  peni- 
tentiary* The  co\irt  zniled  against  petitioner  and  In  the 
cotirse  of  the  opinion  stated.  A*  L*  R*  864 1 


"Until  the  end  of  his  term  (In  the 
Federal  penitentiary)  and  his  dis- 
charge, no  state  court  could  assume 
control  of  his  body  without  the  con- 
sent of  the  United  States*  « * * * 

There  la  no  express  authority 
authorising  the  transfer  of  a Federal 
prisoner  to  a state  co\irt  for  such  pur- 
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posea*  Yet  we  have  no  doubt  that  It 
exists  and  is  to  be  exercised  with  the 
consent  of  the  Attorney  GeneraX^  In 
that  officer,  the  power  and  discretion 
to  practice  the  comity  in  such  matters 
between  the  Federal  and  state  courts  is 
vested*" 


IMder  this  ruling  it  is  apparent  that  Beavers  cannot 
be  obtained  for  prosecutions  in  this  state  \mtil  the  end 
of  his  term  and  his  discharge  from  the  Federal  prison, 
unless  the  consent  of  the  Attorney  General  of  the  United 
States  Is  obtained* 


CONCLUSION 


Therefore,  it  is  our  opinion  that  the  statutes  of 
limitation  on  criminal  offenses  do  not  run  if,  at  the 
time  of  the  offense,  the  offender  is  not  a legal  resi- 
dent of  Missouri  and  said  statutes  do  not  commence  to  run 
xuitll  he  becomes  such  resident*  That  the  running  of  the 
statute  la  suspended  when  the  offender,  if  a legal  resi- 
dent of  the  state  at  the  time  of  the  offense,  severs  his  ^ 

residence  in  the  State  and  does  not  again  c<nanence  to  run 
until  the  offender  takes  up  again  legal  residence  in 
Missouri*  The  statute  is  also  suspended  If  after  commis- 
sion of  the  offense,  the  offender  flees  from  justice  and 
c'^noeals  himself  to  avoid  arrest* 

It  is  also  o\ir  opinion  that  the  authorities  of  Missouri 
cannot  obtain  an  inmate  of  a Federal  Prison  for  trial  in 
the  courts  of  this  State  until  the  end  of  his  term  and  his 
discharge  from  said  prison,  unless  the  consent  of  the  Attor- 
ney General  of  the  United  States  is  first  obtained* 

Respectfully  submitted. 


TYRE  W*  BURTON 

APPROVED t Assistant  Attorney  General 


TrmmioE 

( Acting ) Attorney-General 
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BUILD xNG  AND  LOAN:  Five  shares  required  of  directors  may  be  full 

paid  or  installment  shares.  Directors  having 
loans  before  Section  5593  went  into  effect  do 
not  have  to  liquidate  same. 


June  1,  1938 


Ivlr.  J.V7.  LoCaiiimon,  Supervisor 
Building  and  Loan  Department 
Jefferson  City,  Idissouri 

Dear  MoCammon: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"s^uestion  No.  1:  lAist  the  five  shares 
as  provided  in  Section  5591,  be  owned 
outright,  or  can  they  be  installment 
shares  with  amounts  due  on  them? 


''Question  No.  2:  section  5593  pro- 
vides that  no  director  of  a building 
and  loan  association  may  borrow  ex- 
cept on  his  private  dwelling  house. 

Supposing  a director  owed  large  sums 
to  the  building  and  loan  on  property 
other  than  his  private  dwelling  house 
when  this  act  v;as  passed  does  this 
act  require  that  particular  director 
to  liquidate  his  loans  or  may  he  con- 
tinue as  the  debtor  and  director  of 
the  building  and  loan?” 

lie  shall  take  your  questions  up  in  the  order  that 
you  present  them. 

section  5591,  Laws  of  Missouri,  1931,  page  147,  pro- 
vides in  part  as  follows: 

"No  person  shall  be  eligible  to  be- 
come or  shall  continue  a director  un- 
less he  shall  be  the  owner  of  at  least 
five  shares  of  capital  stock  of  such 
corporation,  and  not  delinquent  in  any 
manner  thereon.” 
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It  is,  perhaps,  the  paramount  rule  of  statutory  con- 
struction that  a statute  should  be  construed  so  as  to  as- 
certain and  giTB  effect  to  the  legislatife  intent  expressed 
therein.  Thompson  y.  City  of  Lamar,  17  S.W.  2nd  960,  State 
ox  rol.  iiiuerican  Corporation  t.  Trlxnble,  44  S .V. . 2nd  1103, 

329  Mb.  495. 

Further,  as  vms  said  in  State  ex  rel.  y.  Imel,  242 
Mo.  293:  '*In  construing  statutes,  the  meaning  of  a word  or 
phrase  may  be  ascertained  by  the  meaning  of  other  words  and 
phrases  with  which  it  is  associated". 

It  will  be  noted  that  section  5591,  supra,  proYides 
that  a director  xmist  not  only  be  the  owner  of  at  least  flYe 
shares  of  capital  stock,  but  that  he  also  is  "not  delinquent 
in  any  manner  thereon".  Therefore,  the  legislature  must  ha Ye 
intended  to  include  installment  stock  in  the  term  "capital 
stock",  because  it  is  on  this  type  and  j3ot  the  fully  paid 
stock  that  a stockholder  might  be  delinquent. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  a director,  under  Section  5591,  Laws  of  Missouri,  1931, 
page  147,  must  be  the  owner  of  at  least  flYe  shares  of  capital 
stock,  such  shares  may  be  installment  shares,  but  payment 
thereon  must  not  be  delinquent  in  any  manner. 


Your  second  qiiestion  de^tl8  with  a director  who  had  a 
loan  from  the  association  on  property  other  than  his  priYate 
dwelling  house,  and  the  legislature,  subsequent  to  the  grant- 
ing of  the  loan,  passed  a law  saylxxg  that  such  loans  coxild 
not  be  made  to  a director.  Should  the  director  then  be  re- 
quired to  liquidate  the  loan? 

Section  5593,  Laws  of  lUssouri,  1935,  proYides  in  port 
as  follows : 


"No  real  estate  loan  shall  be  made  by  > 
an  association  to  a director  or  of- 
ficer or  to  a partnership  or  firm  in 
which  a director  or  officer  is  inter- 
ested, or  to  a corporation  of  which  a 
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director  or  officer  of  the  associ- 
ation is  a director  or  stockholder 
or  upon  real  estate  in  which  any 
director  or  officer  has  an  interest 
as  mortgagee;  provided,  however, 
that  a real  estate  loan  may  be  made 
to  a director  or  officer  upon  the 
security  of  a first  mortgage  or  deed 
of  trust  upon  the  single  family  resi- 
dence or  homestead  of  such  director 
or  officer,  where  such  loan  has  first 
been  approved  in  writing  by  a tv/o- 
thirds  majority  of  the  board  of 
directors  and  a copy  of  such  wxitten 
approval  has  been  recorded  in  the 
minutes  of  the  board  of  directors  •** 

That  part  of  section  5593,  quoted  above,  is  not 
found  in  the  section  as  passed  in  1933  (Laws  of  Missouri, 
1933,  page  162). 

i^cts  of  the  legislature  must  be  held  to  operate 
prospectively  only.  State  ex  rel.  Harvey  v.  wright,  251 
Mo.  325. 


The  provision  of  Section  5593,  8\q>ra,  states  that 
no  real  estate  loan  "shall  be  made"  to  any  director.  The 
context  of  the  statute  shows  that  the  statute  is  to  be 
prospective  in  its  operation. 

as  was  said  in  Mlnter  v.  Bradstreet  ^o.,  174  Mo. 
444:  "The  word  * shall*  as  used  in  a statute  ordinarily 
applies  to  something  to  be  done  or  to  take  place  In  the 
future " • 


There  is  another  reason  why  the  statute  would  ap- 
ply only  to  loans  made  subsequent  to  the  passage  of  the  act. 
Article  II,  oectlon  15  of  the  Constitution  of  Missouri  pro- 
vides "That  no  ex  post  facto  law  nor  law  * * * retrospective 
in  its  operation  * * * oan  be  passed  by  the  Oeneral  ^iSsembly" 

All  statutes  are  presumed  constitutional  (Grraves 
V.  Piircell,  65  B.W.  2nd  543),  and  a statute,  if  ambiguous, 
must  be  given  a construction  rendering  it  constitutional. 
(State  ex  rel.  v.  St.  Louis,  2 S.W.  2nd  713.)  To  construe 
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Section  5593  as  retrospeotlre  would  be  to  render  It  uncon- 
stitutional. Therefore,  such  section  umst  be  given  a con- 
struction which  would  ciake  It  constitutional,  l.e.,  pro- 
spective In  Its  operation. 


CCNCLUUION 


In  view  of  the  above  authorities.  It  is  our  opinion 
a director  of  a building  and  loan  association  who  had  ob-  • 
talned  a loan,  prior  to  the  passage  of  Section  5593,  Laws 
of  Missouri,  1935,  on  a building  other  than  his  private 
dwelling  house  would  not  have  to  liquidate  or  pay  such  loan 
prior  to  Its  maturity. 


Respectfully  submitted. 


.JtlHXlR  O'KLKFS 
i^slstant  Attorney  Genere^ 


iiPPKOViD  By: 


rX.’TOfLSR ^ 

(Acting)  Attorney  General 
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CRIMINAL  COSTS:  Witness  fees  uncalled  for  in  the  county- 

treasurer’s  office  should  he  held  one  year 
from  the  time  of  the  receipt  of  same  before 
returning  to  state  treasxirer  or  county  revenue 
fxind* 


August  15,  1936 


Mrs.  Pearl  McBride 
County  Treasurer 
West  Plains,  Missouri 


Dear  Mrs.  McBride: 


This  is  to  acknowledge  receipt  of  your  rsv^uest 
for  an  opinion  under  date  of  August  5,  1938,  which  is  as 
follows : 


"A  situation  has  recently  arisen  in 
my  office  on  which  1 would  appreciate 
your  ruling. 

"Our  County  was  recently  audited  by  the 
State  Office  and  of  course  the  fee  records 
were  examined  and  the  Auditors  compiled  a 
list  of  the  old  unclaimed  fees  to  be  re- 
turned to  the  State  and  County,  which  I 
returned  while  the  Auditors  were  here. 

’’About  ten  days  ago  I was  handed  a letter 
by  the  Circuit  Clerk  from  a man  who  had 
fees  in  a case  which  was  included  in  the 
State  Criminal  Cost  that  was  returned  to 
the  State  on  May  28,  1938.  I immediately 
wrote  this  gentleman  telling  him  the  un- 
claimed fees  in  the  case  had  been  returned 
to  the  State.  Teaterday  this  man  came  to 
my  office  and  demanded  that  1 issue  him  a 
check  for  his 'fees  which  1,  of  course,  did 
not  and  could  not  do  after  same  had  been 
returned  to  the  State.  This  man  has 
threatened  me  with  legal  procedure.  Thin 
was  a State  Case,  Grand  Larceny  of  Hogs, 
tried  in  February,  1936  and  cost  paid  by 
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the  State  on  October  18,  1937,  and  re- 
turned to  the  State  on  May  28,  1936. 

'*I  was  Mind  enough  to  write  this  man, 
which  the  law  does  not  require  me  to  do, 
when  I receired  the  cost  hill  in  the  case 
adTislng  hiiE  that  his  fees  in  the  case 
were  payable,  but  receired  no  response. 
Therefore,  his  unclaiaed  fees  were  returned 
to  the  State  under  Section  3656,  which  I 
am  referred  to  in  uy  Treasurer's  Manuel 
sent  to  me  by  the  State  Auditor. 

"I  will  appreciate  your  ruling  in  this 
matter  by  return  mail  as  this  man  will  be 
back  here  in  two  or  three  days." 


Section  11823,  k.  S.  Mo.  1929,  reads  as  follows} 

"It  shall  be  the  duty  of  all  sheriffs, 
marshals,  coroners,  and  all  clerks  of 
courts  of  record,  and  all  other  officers, 
to  enter  in  such  book  all  fees  that  they 
may  now  have  in  their  hands  belonging  to 
others,  givin^^  the  name  of  the  owner  and 
amount  of  such  fees." 

Section  11824,  H.  S.  Mo.  1929,  reads  as  follows: 

"It  shall  be  the  duty  of  each  sheriff, 
marshal,  coroner,  clerk  of  the  courts 
of  record,  and  other  officers,  on  the 
first  day  of  January  and  the  first  day 
of  July  in  each  year,  to  pay  over  all  fees 
in  their  hands  belonging  to  others  to  the 
treasurer  of  the  county,  with  the  name  and 
amount  belonging  to  each  person,  date  when 
collected  and  in  what  case , taking  from 
the  treasurer  duplicate  receipts  therefor, 
one  of  which  the  officer  shall  file  with 
the  clerk  of  the  county  court,  who  shall 
immediately  charge  the  treasurer  with  the 
same." 
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Section  11825,  R.  S.  llo.  1929,  reads  as  follows: 

"Such  treasurer  shall  keep  a correct 
account  of  such  fees  In  a book  kept 
for  that  purpose,  the  account  to 
correspond  to  that  re:iuired  to  be 
kept  by  other  officers  in  section 
11822,  and  shall  pay  out  the  same  to 
the  proper  owners  as  the  same  may  be 
called  for  or  demanded,  and  shall,  in 
his  regular  settlements  with  the  county 
court,  make  a full  and  complete  exhibit 
of  all  his  acts  under  the  proylsions  of 
this  chapter." 

Section  11826,  R.  3.  ¥.o,  1929,  reads  as  follows: 

"It  shall  be  the  duty  of  the  treasurer, 
when  any  such  fees  shall  remain  in  his 
hands  for  one  year  uncalled  for  or  de- 
manded by  the  proper  owner  or  legally 
authorized  agent,  to  turn  the  same  orer 
to  the  general  revenue  fund  of  the  cotinty." 


The  above  Sections  11623,  11824,  11825,  and  11628 
were  passed  originally  and  set  out  in  the  Session  Laws  of 
1691  at  page  138.  as  you  will  notice,  under  Section  11826 
it  was  the  duty  of  the  treasurer  to  hold  xmcalled-for  fees 
for  one  year  and  then  turn  the  same  over  to  the  general  revenue 
fund  of  the  county.  It  made  no  distinction  between  fees  paid 
in  by  the  state  on  state  criminal  cases  and  fees  paid  in  by 
the  county  court  on  county  criminal  oases.  In  1899,  after  the 
passage  of  the  sections  hereinbefore  set  out  in  1891,  a new 
section  was  passed  and  known  as  Section  2659,  R.  3.  Eo.  1899. 
This  section  is  now  Section  3656,  H.  3.  Ho.  1929,  and  reads 
as  follows: 


"At  the  end  of  each  term  of  court  after 
the  receipt  of  each  criminal  cost  fee 
bill  from  either  the  state  auditor  or 
the  county  clerk,  the  treasurer  shall 
strike  a balance  of  the  same,  and  shall 
turn  over  the  amounts  collected  on  ac- 
count of  the  various  items  of  indebted- 
ness hereinbefore  mentioned  to  the  various 
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funds  to  which  they  belong*  And  all 
uncalled-for  fees  paid  by  the  state 
shall  be  turned  Into  the  state  treasury, 
and  those  paid  by  the  county  shall  be 
turned  oTer  to  the  credit  of  the  county 
revenue  fund," 

This  section  did  not  by  Implication  or  by  the 
language  of  the  section  repeal  Section  11826,  R.  S.  L;o. 

1929,  except  as  to  the  phrase,  "to  turn  the  seme  over  to 
the  general  revenue  fund  of  the  county."  This  Section  3656 
by  Implication  only  repealed  3eotion  118S6  to  the  extent  of 
the  addition  of  the  following  phrase: 

";jid  all  uncalled-for  fees  paid  by  the 
state  shall  be  turned  Into  the  state 
treasury,  and  those  paid  by  the  county 
shall  be  turiidd  over  to  the  credit  of 
the  county  revenue  fund." 

This  phrase  did  not  repeal  Section  11626,  which  re- 
(luired  the  county  treasurer  to  hold  all  uncalled-for  fees 
which  were  paid  by  the  state  treasurer  In  state  cases 
one  year  after  receiving  same  before  turning  them  back  to  the 
state  treasurer. 

It  is  wall  settled  that  when  two  sections  of  the 
statute  relating  to  the  same  subject  are  repugnant.  It  does 
not  necessarily  fallow  that  It  repeals  the  whole  section, 
but  only  that  part  that  Is  repugnant.  This  was  so  held  In  the 
case  of  State  v.  Taylor,  18  3.  W.  (2d)  474,  1.  c.  476,  where 
the  court  said: 


"The  two  acts  should  be  construed  so 
that  each  may  stand  and  be  given  effect. 

If  possible.  The  later  statute  should 
be  construed  to  repeal  the  former  only 
in  so  far  as  the  two  acts  may  be  found 
to  be  In  conflict,  //rlghtaman  v.  Grldeon, 

296  Ko.  214,  loc.  cit.  223,  247  S.  135, 
and  cases  cited." 

In  the  case  of  State  ex  rel.  and  to  Use  of  Qeo.  B. 
Peck  Co.  V.  Brown,  Secretary  of  State,  105  S.  W.  (2d)  909, 
1.  0.  911,  the  court  said: 
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"•Repeals  by  Implication  are  not 
favored— in  order  for  a later  statute 
to  operate  as  a repeal  by  implioation 
of  an  earlier  one,  there  must  be  such 
manifest  and  total  repugnance  that  the 
two  cannot  stand;  where  two  acts  are 
seemingly  repugnant,  they  must,  if 
possible,  be  so  construed  that  the  latter 
may  not  operate  as  a repeal  of  the  earlier 
one  by  implication;  if  they  are  not  ir- 
reconcilably inconsistent,  both  must  stand. 
These  principles  of  construction  are  well 
settled.'  State  ex  rel.  Boyd  v.  Rutledge, 
321  i;o.  1090,  13  S.  W.  (2d)  1061,  loo.  cit. 
1065.  Also,  see  State  ex  rel.  Yoxmger  v. 
Stratton,  136  Mo.  423,  38  S.  W,  83;  State 
T.  Taylor,  323  ilo.  15,  16  3.  W.  (2d)  474; 
State  ex  rel.  V/ells  v.  Tallcer,  326  Mo. 

1233,  34  3.  W.  (2d)  124;  State  ex  rel.  R. 
Newton  McJowell  v.  .inith,  334  Mo.  653,  67 
S.  W.  (2d)  50,  57;  State  ex  rel.  Karbe 
et  al.  v.  Bader,  336  Mo.  259,  78  3.  W. 

(2d)  635." 


In  the  case  of  State  ex  rel.  v.  McCracken,  95  S.  If. 

(2d)  1239,  1.  c.  1241,  the  court  said: 

"Statutes  which  are  in  pari  materia  should 
be  read  and  construed  together  in  order 
to  keep  all  the  provisions  of  the  law  on 
the  same  subject  in  harmony,  so  as  to 
work  out  and  accomplish  the  central  idea 
and  intent  of  the  lavsaaklng  branch  of  our 
state  government, 


CONCLUSION 


Under  the  above  authorities,  it  is  the  opinion  of 
this  department  that  although  Section  3856,  R.  S.  Mo.  1929, 
provided  for  the  return  of  uncalled-for  fees  paid  by  the 
state,  for  which  the  stats  was  responsible,  into  the  stats 
treasury,  and  also  provided  for  the  return  of  the  uncalled- 
for  fees  paid  by  the  county,  for  which  the  county  was  liable, 
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into  the  county  revenue  fund.  It  did  not  set  out  the  time 
for  the  return  of  the  uncalled-for  fees.  Section  118S6, 
supra,  provided  that  the  county  treasiirer  must  hold  all 
uncalled-for  fees  above  described  for  a period  of  one  year 
after  receiving  same  before  returning  said  fees  to  the 
county  revenue  fund.  It  is  further  the  opinion  of  this 
department  that  osctlon  S656,  supra,  only  repealed  Section 
11626,  supra,  in  respect  to  the  place  of  payment  of  tlie 
uncalled-for  fees,  in  that  the  county  treasurer  is  ordered 
to  return  uncalled-for  fees  paid  by  the  state,  for  which 
the  state  is  responsible,  into  the  state  treasurer's  office, 
and  the  money  paid  into  the  treasurer's  office  by  the  county 
on  fees  for  which  the  county  is  responsible,  which  have 
been  uncalled  for,  into  the  county  general  revenue  fund. 

All  fees  remaining  uncalled  for  must  be  held  by  the  county 
treasurer  one  year  from  the  time  the  fees  are  paid  into  the 
office  of  the  county  treasurer.  The  only  v/ay  the  witness 
described  in  your  revj.uest  can  receive  his  fees  at  this  time, 
as  set  out  in  your  re^iUest,  would  be  by  a relief  bill  by 
the  Legislature. 


Respectfully  submitted 


W.  J.  BURKS 

Assistant  Attorney  deneral 


APPROVED: 


J.  S.  T/.YLOR 

(Acting)  Attorney  General 
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BUILDING  AND  LOAN:  Board  of  directors  may  set  up 

"participating  reserve  fund"  if  permitted 
t>y  By-laws.  Shares  must  be  distributed 
pro  rata. 


September  21,  1936  I 


Honorable  J.  T/.  McCammon 
Supervisor,  Bureau  of 
Building  and  Loan  Supervision 
Jefferson  City,  Missouri 

Dear  Mr.  McCaomont 

This  department  is  in  z*eoeipt  of  your  request 
for  an  official  opinion  which  reads  as  follows i 

"I  will  greatly  appreciate,  at  your 
earliest  convenience,  fozmial  advice 
concerning  procedure  in  connection 
with  a building  and  loan  relxabilitation 
proposition  which  now  confronts  me  in 
Kansas  City.  It  is  my  policy  whenever 
possible  to  avoid  receiverships  and  the 
subject  association,  the  Anchor  Savings 
and  Loan  Association,  whose  place  of 
business  is  921  Vialnut  Street,  Kansas 
City,  is  in  need  of  some  type  of  re« 
organization.  We  w>uld  like  to  segregate 
the  assets  and  obtain  federal  insurance. 

The  particulai'  point  upon  irtiich  we  seek 
your  advice  is  the  method  by  which  such 
segregation  should  be  brought  about. 

"I  am  attaching  hereto  a copy  of  amend- 
ment to  their  by-laws  known  as  Article 
IX,  Section  1.  Does  this  amendment  meet 
the  requirements  of  Section  5593,  Laws 
of  Missoviri,  1935,  Page  201,  and  does 
the  Board  of  directors,  with  permission 
of  the  supervisor,  have  the  authority 
to  segregate  this  association  and  estab- 
lish a 'participating  reserve'  fund?" 
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Section  5593,  Laws  of  Missouri,  1955,  page  201 
provides  in  part  as  follows t 

" »***♦♦ 

And  any  building  and  loan  associ- 
ation shall  have  the  power  to  provide 
in  its  by-lawa  for  the  creation  and 
establishment  from  time  to  time  of  a 
•participating  reserve  fund,*  in  irtilch 
may  be  placed  any  or  all  real  estate 
owned  by  the  association  and  any  loans 
and/or  other  assets  of  doubtful  value, 
the  same  to  be  selected  by  the  board  of 
directors,  the  book  value  of  the  assets 
in  said  reserve  fund  to  be  apportioned 
pro  rata  in  reduction  of  the  book  value 
of  the  stock  of  the  association  then  out- 
standing, subject  to  the  approval  of  the 
supervisor  of  building  and  loan  associations. 
Such  reserve  fund  shall  be  and  remain  a 
separate  (separate)  fund  from  the  other 
assets  of  the  association  to  be  liquidated 
and  shall  be  represented  by  a class  of 
stock  to  be  known  as  * participating  re- 
serve shares'  of  the  association  to  be 
issued  to  those  stockholders  of  the 
association  pro  rata,  the  book  value  of 
whose  stock  has  been  reduced  by  the 
creation  of  such  reserve  fund.  In  the 
liquidation  of  said  reserve  fund  all  the 
proceeds  from  the  sale  of  said  real  estate 
or  collection  or  liquidation  of  said  loans 
or  other  assets  shall  be  paid  to  the  holders 
of  said  participating  reserve  shares,  at 
such  times  as  the  board  of  directors  shall 
determine.  All  losses,  if  any,  that  may 
occur  in  said  reserve  fund  shall  be  absorb- 
ed by  the  holders  of  said  participating 
reserve  shares.  The  association^  if  so 
provided  by  by-law,  may  transfer  and/or 
convey  title  to  the  assets  in  said  reserve 
fxind,  or  any  part  thereof,  to  tiiree  trustees 
selected  by  the  board  of  di rectos,  who  may 
be  officers  of  the  assocatlon,  under  a trust 
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agreement  defining  the  powers  and 
duties  of  the  trustees , idio  may  Issue 
* participating  reserve  certificates,' 
Instead  of  'participating  reserve 
shares,'  to  said  stockholders  entitled 
thereto,  as  provided  above,  giving  all 
the  rights  and  subject  to  all  the 
liabilities  herein  provided  as  to  'partici- 
pating reserve  shares.'  And  upon  the 
surrender  to  the  association  of  the  out- 
standing stock  In  the  hands  of  a member 
of  such  association  there  shall  be  Issued 
to  such  member  new  stock  certificates  of 
the  association  evidencing  the  reduced 
value  of  the  stock  surrendered,  and  In 
addition  to  such  new  stock  certificates 
the  reserve  shares  or  reserve  certificates 
to  which  such  member  Is  entitled,  as  above 
provided.  Such  reserve  shares  or  reserve 
certificates  Issued  to  a borrowing  member 
who  had  his  stock  up  as  collateral  for  a 
loan  shall  be  pledged  as  additional 
oollatei^l  for  such  loan,  and  the  borrowing 
member  shall  continue  to  make  Installment 
payments  on  his  loan,  as  provided  In  the 
note  or  bond  and  deed  of  trust  securing 
said  loan,  and  upon  payment  of  the  loan  in 
full  the  directors  may  apply  as  a credit 
on  the  loan  the  then  value  of  the  reserve 
shares  as  determined  by  the  board  of 
directors,  after  taking  Into  consideration 
any  estimated  losses  sustained  In  such 
reserve  fund.  In  making  reports  and  state- 
ments to  the  supervisory  department  of  the 
state,  the  value  of  such  a reserve  fund 
imdlstrlbuted  shall  be  Included  as  a pert 
of  the  assets  of  the  association  and  be 
classified  as  'participating  reserve  fund.' 
Provided,  however,  that  any  building  and 
loan  association  may  In  the  discretion  of 
the  board  of  directors  create  more  than  one 
such  participating  reserve  fund  under  the 
provisions  of  this  act.  And  any  building 
and  loan  association  may  In  the  sale  of  Its 
real  estate  take  stock  In  the  association 
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In  payment  of  the  purchase  price  or 
any- part  thereof,  at  such  price  and 
upon  such  terms  and  conditions  as  the 
board  of  directors  by  resolution  may 
approve." 

The  amendment  which  is  attached  to  your  request 
and  which  is  to  be  construed,  provides  that  the  board  of 
directors  of  the  Anchor  Savings  and  Loan  Association  may 
create  and  establish  from  tir^e  to  time  a "participating 
reserve  fund" and  then  follows  the  wording  of  the  statute 
except  that  the  amendment  does  not  provide  that  the 
shares  shall  be  issued  to  the  stockholders  pro  rata,  as 
is  required  by  the  statute. 

In  an  opinion  rendeied  to  you  on  June  3,  1937, 
this  department  held  that  Section  5593,  supra,  provided 
for  a segregation  of  assets  of  an  association  witliout 
the  necessity  of  a temporary  recelvershilp  or  court  pro- 
ceeding. The  opinion  did  not  take  up  the  question  of 
who  had  the  power  to  create  and  establish  the  "partici- 
pating reserve  fund." 

The  primary  difference  between  ordinary  corpo- 
rations and  buildizig  and  loan  associations  in  regard  to 
their  management  is  that  control  vested  in  the  officers 
of  ox^lnary  corporations  is  placed  under  the  building 
and  loan  scheme  in  the  board  of  directors.  Sundheim 
on  Building  and  Loan  Associations,  page  96,  imragreph  98. 

"The  management  of  a building  and  loan  association 
is  generally  Intirusted,  and  rightfully  so,  to  a board  of 
directors,  ♦ * *"  9 Corpus  Juris,  928. 

As  was  said  in  Home  Building  and  Loan  Association 
V.  Barrett,  160  Mo.  App.  164,  141  3.  V/.  723: 

"The  officers  and  directors  of  a 
building  and  loan  association  are 
possessed  of  such  powers  as  are 
granted  by  statute,  charter  and 
by-laws  and  such  as  are  not  incon- 
sistent therewith,  which  are  neces- 
sary to  the  discharge  of  their 
several  offices, 
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Therefore,  when  the  statute  says  building  and 
loan  associations  shall  have  the  power  to  provide  for  the 
creation  of  a "participating  reserve  fund,"  tlie  right  to 
set  up  such  fund  Is  placed  In  the  board  of  directors,  and 
the  amendment  in  question,  since  It  provides  for  such  con- 
trol, Is  legal  and  proper. 

However,  as  pointed  out  above,  the  statute  pro- 
vides that  the  shares  must  '^^Issued  to  the  s tocldioldars 
pro  rata  irtilch  xJZ'ovlslon  Is/^fncluded  In  the  by-laws.  It 
Is  a well  founded  principle  of  building  and  loan  law  that 
the  by-laws  must  conform  to  the  statutes.  9 Corpus  Juris 
925j  Collins  v.  Cobe,  66  N.  E.  1079.  Therefore,  before 
approving  any  plan  for  segregation  of  the  assets  of  the 
Anchor  Savings  and  Loan  Association  we  would  advise  that 
this  provision  be  made  a part  thereof.  In  all  other 
respects.  Article  IX,  section  1 of  the  By-Laws  of  the 
Anchor  Savings  and  Loan  Association  meets  the  requirements 
of  Section  5593,  Laws  of  Missouri,  1935,  page  201. 


CONCLUSION 


It  Is,  therefoz‘e,  the  opinion  of  this  department 
that  the  board  of  directors  may  provide  for  the  "partici- 
pating reserve  fund"  under  authority  of  Section  6593,  Laws 
of  Missouri,  1935,  page  201,  If  there  Is  a by-law  of  the 
association  allowing  such  action.  However,  the  shares 
representing  such  fund  must  be  Issued  to  tliO  stockholders 
pro  rata. 


Respectfully  autmltted. 


A:?THUR  O'KEjjI’E 
Assistant  Attorney  General 


APPROVED: 


j'.  tayL.1^ 

(Acting)  Attorney  General 
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time  for  all  the  taxes  charged  against  the 
land,  which  are  delinquent,  at  the  time  of 
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i-»ear  Senator  Mc^well: 


••e  doslro  to  acknowledge  your  request  for  an  opinion 
on  November  19,  1938,  which  reads  as  follows! 


"I  am  tax  attorney  for  Mr-,  Gilmore, 
Collector  of  Mississippi  County, 
Klsaourl,  he  has  been  Informea  by 
the  State  Auditor’ s office  on  cer- 
tain propositions  of  law,  relating 
to  the  collection  of  general  taxes, 
of  which  I believe  he  either  misin- 
terpreted or  the  State  Auditor*  s 
office  does  not  know  what  they  are 
talking  about,  and  I am  asking  you 
for  an  opinion,  that  I might  px*oporly 
direct  him, 

"Mr,  Gilmore  says  that  he  hias  adver- 
tised taxes  for  1935,  prior  years 
three  times,  and  sold  the  land  so 
advertised.  In  1936,  He  had  adver- 
tised 1936  twlc  :,  and  1937  once.  Now 
he  says  that  when  he  sells  for  1935 
and  prior  years,  that  that  settles 
the  taxes  for  1936  and  1937,  because 
the  land  has  been  advertised  three 
times  under  the  foi*mer  years.  Now 
he  concedes  that  1936,  which  has  only 
been  advertised  twice,  and  1937,  once, 
that  the  bid  was  In  the  full  amount 
as  required  by  the  Statute,  but  he 
says  that  since  1935  and  prior  years 
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have  been  advertised  and  offez>ed  for 
sale  thx*ee  times » that  that  gives 
him  authority  to  sell  this  land  for 
whatever  it  brings  and  cancels  1936 
and  1957,  which  have  not  been  advertised 
but  once.  Now  if  that. is  the  law, 
they  had  better  be  writing  soeie  new 
Statutes,  nie  Statute  specifically 
says  that  lands  cannot  be  sold  for 
less  than  the  taxes,  for  any  year, 
unless  they  have  been  advertised  three 
times,  and  of  course  1936  and  1957 
had  not  been  advertised  three  times. 

I want  an  opinion  from  you  on  that 
proposition. 

"I  also  want  yotir  opinion  on  another 
proposition.  What  is  the  duty  of  the 
Collector  under  the  same  set  of  facts, 
where  he  has  advertised  the  land  thiree 
times  and  offered  it  for  sale  three 
times  for  1956  taxes,  and  he  had  ad- 
vertised the  land  twice  for  1956,  and 
offered  it  for  sale,  and  he  has  adver- 
tised the  land  one  tisie  for  1957  and 
offered  it  for  sale,  if  a purchaser 
of  a certificate  for  the  1936  taxes 
and  prior  years  buys  without  the  land 
having  been  sold  for  1956  and  1937 
taxes.  Can  the  Col  ec tor  issue  a 
certificate  when  there  aire  delinquent 
back  taxes  \mpaid.  or  must  he  make 
the  buyer  at  the  time  he  receives 
his  certificate  for  the  1956  taxes, 
pay  up  all  the  back  taxes  before  he 
can  issue  him  a certificate.  I will 
greatly  appreciate  an  opinion  from 
you  on  these  matters  * * " 


Section  9962a  of  Senate  bill  No.  94  of  the  1935  Session 
Acts  is  as  follows  I 


"All  lands  and  lots  on  whi^  taxes  are 
delinqueni  smd  vuapaid  sKaii  be  subjeci 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
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for  in  this  act  on  the  first  Monday  of 
November  of  each  year,  and  it  shall  not 
be  necessary  to  include  the  name  of  the 
owner,  mortgagee,  oecux>ant  or  any  other 
person  or  corporation  owning  or  claiming 
an  interest  in  or  to  any  of  said  lands  or 
lots  in  the  notice  of  such  sale|  pro- 
vided, however,  delinquent  taxes,  with 
penalty,  interest  and  costs,  may  be  paid 
to  the  county  collector  at  any  time 
fore  the  property  is  sold  t^refor.  ihe 
entry  of  record  oy’The  oovinty  collector 
listing  the  delinquent  lands  and  lets 
as  provided  for  in  this  act  shall  be 
and  become  a levy  upon  such  delinquent 
lands  and  lots  for  the  purpose  of  en- 
forcing the  lien  of  delinquent  and  un- 
paid taxes,  together  with  penalty,  in- 
terest and  costs.”  (Underscoring  o\irs) 


Section  9952b  of  Senate  Bill  No.  94  of  1933  Session 
Acts  is  in  part  as  follows! 


. "%e  cotinty  collector  shall  caxise  a 
copy  of  such  list  of  delinqxient  lands 
and  lots  to  be  printed  in  some  news- 
paper of  general  circ\ilation  and  pub- 
lished in  the  county,  for  three  con- 
secutive weeks,  one  insertion  weekly, 
before  such  sale,  the  last  Insertion 
to  be  at  least  fifteen  days  prior  to 
the  first  Mon 'ay  in  November.  ' And  it 
shall  only  be  necessary  in  the  printed 
and  published  list  to  state  in  the 
aggregate  the  amount  of  taxes,  penalty, 
interest  and  cost  due  thereon,  each 
year  separately  stated,  and  the  1 and 
therein  described  shall  be  described 
in  forty-aex*e  tracts  or  other  legal 
subdivision,  and  the  lots  shall  be 
described  by  number,  block,  addition, 
etc. I provided,  however,  that  if  a 
part  or  parts  of  any  forty-acre  tract 


Sexmtor  J.  C«  McDowell 


-4- 


Hovember  29,  19S6 


or  other  legal  subdivision  or  lot  Is 
assessed  on  the  tax  books  to  two  or 
more  parties  as  owners  thereof^  then, 
as  to  such  land  or  lots,  such  list 
shall  be  so  prepared  and  separated. 

To  such  list  shall  be  attached  and 
in  like  auuiner  so  printed  and  pub- 
lished a notice  that  so  much  of  said 
lands  and  lots  as  may  be  neceasax*y 
to  dlschaTAe  the  taxes.  Interest  and 
^argee  ^Tch  mayTe"^  hereon  VT  ■ 
the  time  of  sale  will  ^ sold  at 
public  au^ion  at  the  courthouse 
door  of  such  county,  on  the  first 
Monday  In  November  next  thex^after, 
cossaencing  at  ten  o'clock  of  said 
day  and  continuing  from  day  to  dav 
thereafter  until  all  are  offered.” 
(Underscoring  ours) 


Section  99620  of  Senate  Bill  No.  94  of  193S  Session 
Acts  Is  In  part  as  follows t 


”0n  the  day  mentioned  in  the  notice, 
the  county  collector  shall  comnence 
the  sale  of  such  lands,  and  shall 
continue  the  same  frcsi  day  to  day 
until  so  much  of  each  parcel  assessed 
or  belonging  to  each  person  assessed, 
shall  be  sold  as  will  pay  the  taxes. 
Interest  and  charges  thereon,  or 
chargeable  to  such  person  in  said 
coxaity." 


Section  9962d  of  Senate  Bill  No.  94  of  1933  Session 
Acts  is  In  part  as  follwst 


"When  more  than  one  tract  or  lot  be- 
longing to  the  same  person  shall  be  for 
sale  at  the  same  time,  in  the  same 
municipal  corporation  or  township,  a 
part  of  one  of  said  tracts  or  lots 
shall  be  offered,  first  for  the  payment 
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of  the  iriiole  sum  due  frcn  such  owner 
on  all  such  delinquent  lands  or  lots» 
or  otherwise]  and  if  no  per8<m  shall 
bid  off  a part  of  such  tract  or  lot 
the  sum  reqtiired,  the  said  tract  or 
lot  shall  then  be  offered  to  the 
highest  bidder  for  cash,  and  if  any 
amoxmt  shall  yet  iremain  dxub,  or  if 
no  person  bid  for  a part  or  all  of 
one  tract  or  lot^  each  of  the  other 
tracts  or  lots  shall  be  offered  in 
like  manner  until  the  required  sum 
is  realised]  and  if  no  one  bids 
upon  a part  or  all  of  said  tracts  or 
lots  separately,  enoii^  to  pay  the 
amo\mt  due,  then  the  idiole  of  said 
tracts  and  lots  shall  be  offex>ed  to> 
gather  and  sold  to  pay  the  taxes« 
penalty.  Interest  and  costs  thereon; 
* V"*-*  "nThTerscorlngouril 


Section  9953  of  Senate  Bill  No.  94  of  1933  Session 
Acts  is  as  follovsi 


"If  at  the  first  offering  of  sale 
of  any  tract  of  land  or  lot  tmder 
the  provisions  of  this  act  no  person 
shall  bid  therefor  a sum  equal  to 
the  delinquent  taxes  thereon  with 
interest,  penalty  and  costs,  then  the 
clerk  of  the  sale  shall  note  such  fact 
in  his  record  of  sale  and  the  county 
collector  shall  note  a recital  thereof 
in  his  record  containing  the  list  of 
delinquent  lands  and  lots,  and  said 
tracts  of  land  or  lots  shall  be  again 
offered  for  sale,  at  the  next  sale  of 
delinquent  lands  and  lota  as  in  this 
act  provided,  if  8\ich  lands  or  lots 
be  at  such  time  delinquent.  Xf  at 
the  second  offering  for  sale  no  per- 
son  shall  bid  therefor  a sum  equal 
to. the  then  delinquent  taxes  there<m 
with  interest,  penalty  and  costs, 
then  ttie  clerk  of  the  sale  shall  note 
such  fact  upon  his  record  of  the  sale. 
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and  the  county  collector  shall  enter 
a recital  of  such  fact  in  hie  record 
book  containing  the  list  of  delinquent 
lands  and  lots*” 


Section  9953a  of  Senate  Bill  No*  94  of  1933  Session 
Acts  is  as  follows t 


"Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de« 
linqiient  taxes « interest,  I>enalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  siiocessive  years  and 
no  person  shall  have  bid  therefor  a sum 
equal  to  the  delinquent  taxes  thereon* 
interest*  penalty  and  costs  provided  by 
law,  tken  such  cotmty  collector  shall 
at  the  next  regular  tax  sale  of  lands 
for  delinquent  taxes,  sell  the  same  to 
the  highest  bidder,  and  the  purchaser 
thereof  shall  acquire  thereby  the  same 
interest  therein  as  is  acquired  by  pur- 
chasers of  other  lands  at  such  delinquent 
tax  salea*”  (Underscoring  ottrs) 


Section  9955b  of  Senate  Bill  No*  '94  of  1933  Session 
Acts  is  as  follows! 


"Such  lands  may  be  redeemed  from  s\xch 
sale  up<m  the  same  terms  and  conditions 
as  other  lands  be  redeemed  fz'oai  de- 
linquent tax  sales,  as  provided  herein; 
but  in  the  event  of  the  redemption  of 
any  land  from  any  sale  made  tnder  the 
provisions  of  this  act,  the  land  so  z^- 
deemed  shall  be  liable  to  resale  by  sxioh^ 
ooimty  collector  at  the  next  or  any  sub- 
sequent tax  sale  of  lands  for  delinquent 
taxes  for  all  delinquent  taxes,  penalty, 
interest  and  costs  not  paid  by  such  sale." 
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Section  9967  of  Senate  bill  No.  94  of  1933  Session 
Acts  is  in  part  as  follows i 


" * * the  collector  cf  the  covaaty 

in  which  the  sale  of  such  lands  took 
place  shall  execute  to  the  ptirchaser* 
his  heirs  or  assigns,  in  the  name  of 
the  state,  a conveyance  of  the  real' 
estate  so  sold,  i^loh  shall  vest  in 
the  grantee  un  absolute  estate  in  fee 
sir’ple.  subject,  however  to  all  claims 
thereon  for  unpaid  taxes  except  such 
unpaid  taxes  exist InK  at  time  of  the 
£ur.£l\tUA  ^ loJidB  bM  ihs,  lian 
for  whrch  taxes  was  inferior  to  the 
lien  for  taxes  for  ii^i^ch  said  tract 
or  lot  of  laiid  was  sold."  (Onder- 
scorlng  outb) 


A proceeding  in  foreclosure  of  delinquent  taxes  under 
Senate  bill  No.  94.  supra,  is  an  action  ^ i^ern. 

In  the  case  of  Allen  vs.  NcCabe  93  Mo.  138  involving 
taxes  for  1B76.  1877  and  1878.  the  court  says: 


"It  must  be  remembered  tliat.  although 
the  statute  nrsdces  it  necessary  that  the 
owner  cf  the  property  should  be  made 
a party,  and  this  is  neces  ary  to  call 
into  activity  the  Jurisdiction  of  the 
court  over  the  subject-matter,  yet. 
when  this  is  dons,  the  proceeding  is 
in  rem  against  the  property  to  enforce 
TKe  lien  of  the  State  on  that  property, 
subordinate  to  i^ioh  the  owner  holds 
his  title;  the  Judgment  is  ^ rem. 

The  execution  goes  against,  ano  I he 
sheriff  sells,  the  property,  and  not 
the  interest  of  any  particular  person 
in  It.’" 


This  rule  was  restated  in  the  case  of  Construction  Com- 
pany vs.  Ice  Hink  CoEipany  242  Mo.  241.  l.c.  253-264. 
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In  Conatruotlon  Company  vs.  loe  Link  Company,  supra, 
l.c.  255,  the  court  cites  a Minnesota  case  in  establishing 
a rule  as  to  the  question  of  stosnary  remedies  in  enforclxig 
tax  collections  in  the  following  langua^:e< 


"Ihe  fact  has  also  been  reco>>nized 
from  time  Isonemorial  that  every 
sovereignty  ou^t  to  be  armed  with 
the  requisite  power  to  enforce  the 
colleeticHi  of  taxes  without  fall, 
and  to  compel  the  prompt  paynent 
of  whatever  imposts  it  sees  fit  to 
levy  for  its  own  support.  In  view 
of  tiiat  necessity  it  has  been  a 
comnon  practice  to  provide  sussnary 
remedies  for  enfox*cing  such  demands, 
idilch  have  been  upheld  by  the  courts 
whenever  assailed,  although  it  is 
quite  probable  that  some  of  the 
remedies  so  provided  could  not  have 
been  sustained  as  affording  due  pro- 
cess of  law,  if  the  proeeedings  had 
related  to  the  collection  of  purely 
private  debts • ’ " 


Senate  hill  No.  94  providing  for  the  enfoz*eemsnt  of 
delinquent  taxes  and  therefore  being  an  action  rem, 
pzHyvides  further  that  siich  collection  shall  be  made  in  a 
stimrnary  manner. 

The  sale  should  be  made  for  the  taxes  charged  against 
the  land,  which  are  delinquent,  at  the  time  of  such  sale. 
This  means  all  delinquent  taxes.  We  are  unable  to  find  any 
provision  in  said  Senate  Bill  No,  94  requiring  that  each 
years  taxes  be  advertised  three  times. 

We  do  not  find  where  this  question  has  been  passed 
upon  by  the  appellate  courts  of  Missouri,  but  we  do  find 
that  the  appellate  courts  of  other  states  have  construed  it. 

In  the  case  of  Worthen  vs.  Badgett  et  al  32  ^rk,  hep, 
496,  l.c.  533,  in  passing  on  this  question,  the  Supreme 
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Court  stated: 


"^ere  should  have  been  but  one  offer- 
ing and  sale  of  each  tract  or  lot, 
for  all  of  the  taxes,  etc.,  charged 
upon  It." 


In  giving  an  example  for  such  concl\xsion,  the  Court 
said  in  Worthen  vs.  laidgett,  supra,  at  page  533: 


"Suppose,  for  example,  that  A had  bid 
off  a tract  for  the  taxes  of  1873, 
and  the  collector  had  put  it  up  again 
for  the  taxes,  etc.,  of  1874,  and  B 
had  p\u>ohased  it,  and  on  the  next 
offer  for  the  taxes,  etc.,  of  1875, 

C had  bought  it,  who  would  be  entitled 
to  the  land?  ^t  would  be  like  the 
wcrnian  of  the  Scriptures  who  had  seven 
husbands,  and  the  question  was,  which 
of  the  seven  would  have  her  in  the 
resurrection?" 


In  Preston  vs.  Van  Gorder  31  Iowa  250,  l.c.  253,  the 
co\irt  passed  upon  this  question  in  the  following  language: 


"The  treasurer  possesses  no  power 
or  authority,  independent  of  the 
statute,  to  sell  lands  for  delinq\u>nt 
taxes.  His  authority  is  derived  alone 
from  the  statute,  and  in  the  exercise 
of  the  authority  conferred  he  must 
conform  strictly  thereto.  Abel  v. 
Cross,  17  Iowa,  171.  This  section 
gives  the  treasxirer  no  discretion  to 
sell  lands  now,  for  the  delinquent 
taxes  of  the  preceding  year,  and  again 
for  those  of  a former  year.  He  is 
♦required  to  offer’  them  ’at  public 
sale*  (not  sales),  'and  such  sale' 

(the  only  sale  authorized  by  law) 

* shall  be  made  for  and  in  payment  of 
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the  total  amoiint  of  taxes,  etc. . dvie 
and  u.  .paid ' thereon.  He  has  authority 
i;b'  make  Vut  one  sale  for  delinquent 
taxes  then  due  and  vl  paid.  This  Is 
clearly  the  limit  of  his  authority 
under  section  763,  and  no  where  else 
In  the  statute  do  we  find  any  authority 
for  a second  sale  for  taxes  delinquent, 
and  tinpald  at  the  time  of  the  first 
sale.  The  statute  conferring  the 
authority  on  the  treasurer  to  sell  lands 
for  delinquent  taxes  also  llsilts  It. 
Beyond  the  authority  thus  oonferi'ed, 
he  cannot  go. 

"If  the  treasurer  falls  to  sell,  as 
the  law  requires  him  to  do,  *for  the 
total  amount  of  taxes.  Interest  and 
costs  delinquent,*  he  may  possibly 
render  himself  liable  on  his  official 
bond,  but  as  this  question  Is  not  be- 
fore us,  we  do  not  pass  upon  It." 


The  same  court  construed  this  question  In  Shoemaker 
vs.  Lacy  45  Iowa  422,  l.c.  424 i 


"Ihe  District  Court  found  that  the 
plalntl  fs  had  not  redeemed.  This 
court  reversed  the  decision.  Now  the 
reverse  of  that  decision  certainly 
Is  that  the  plaintiffs  had  redeemed. 

And  such  Indeed  appears  to  }iave  been 
the  fact.  They  had  redeemed  from  the 
sale  as  shown  In  certificate  No.  214, 
and  that  was  really  the  only  sale;  the 
other  sale  was  made  without  authority 
of  law  and  was  void.  Section  763  of 
the  l.evlsion  provided  that  ' the  sale 
shall  be  made  for  and  In  payment  of  the 
total  amo\int  of  taxes.  Interest  and 
costs  due  and  vtnpald.'  The  sale  then 
made  as  shown  In  certificate  No.  214 
must  be  regarded  as  having  been  made 
' for  and  In  payment  of  the  total 
amount  of  taxes,'  etc.  There  was  then 
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no  tax  for  iriilch  the  land  could  be 
sold  again  at  that  time,  nila  waa 
held  substuntlally  in  Preston  v« 

Van  Oorder«  31  Iowa,  250,  and  Miller, 
J.,  in  his  opinion  in  the  case  at 
bar  cites  approvingly  that  case,  and 
holds  that  the  second  sale  was  un- 
authorised. But  it  is  plain  to  see 
that  it  was  unauthorized  because  the 
first  sale  was  made  ' in  payment  of 
the  total  amovint  of  taxes*  on  the 
property.  It  was  not,  therefore, 
a sale  from  which  a redemption  waa 
necessary.” 


The  same  principle  was  stated  in  Barker  vs.  Hume  64 
Meb . 235 , 1 « c • 235  x 


”It  was  pz'ovided  by  the  revenue  law 
in  force  at  that  time  that  the 
treaauz^r  should  sell  each  tract  of 
land  on  which  the  taxes  are  delinquent 
to  the  persxm  who  offers  to  pay  all 
of  the  taxes  due  thereon.  The  command 
of  this  statute  is  imperative,  and  a 
sale  for  a less  amovmt  is  a void  sale, 
^dams  V.  Osgood,  42  Neb.  450}  State  v. 
Helmer,  10  Nsb.  25}  Tlllotson  v.  Soiall, 

13  *eb.  202}  O’bonohue  v.  Hendrix,  13 
Neb.  257.  Such  a sale  is  not  a sale 
of  the  land  at  all,  and  its  only  effect 
is  to  transfer  the  tax  lien  of  the  covmty 
to  the  puzrchaser. 


In  the  case  of  Barker  vs.  Hume,  supra,  the  court  cited 
Grant  vs.  Bartholomew  57  Neb.  673,  which  had  construed  this 
principle. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
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Senator  J.  C«  Mc-^^owell 


lands  If  legally  advertised  by  three  newspaper  publications 
at  each  sale,  and  sold  under  and  by  vlrtiie  of  Senate  Bill 
Mo*  94  for  the  taxes  for  several  years,  should  be  sold  at 
one  time  for  all  the  taxes  charged  against  the  land,  which 
are  delinquent,  at  the  t^jiie  of  such  sale* 


Ivespectfully  submitted. 


s.  V. 

^issistant  Attorney  Qeneral 


ABBKOViiX : 


TrrrTYrn: 

(Acting)  Attorney  General 
SVKrKT 


BUILDING  AND  LOAN  - Sewer  district  trustees  are  not 

"trustees  of  trust  frinds"  so 
that  excess  money  may  be  invested 
in  building  and  loan  shares. 


juecexhber  1,  1938 


Honorable  J.  McCammon 
Supervisor 

Bureau  of  Building  & Loan  supervision 
Jefferson  City,  Missouri 


Dear  lilr,  McCammon: 


This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"Laws  of  Missoia*!  1937,  page 
508,  provides  that  it  shall 
be  lawful  for  ’trustees  of  trust 
funds*  to  invest  their  trust 
funds  and  moneys  in  their  cus- 
tody or  possession  in  the  stock 
or  savings  accounts  in  any 
building  and  loan  association  that 
is  a member  of  the  Federal  Home 
Loan  Bank  and  has  its  share  ac- 
coimts  instired  by  the  Federal 
^Savings  and  Loan  Insurance 
Corporation. 

"I  would  like  to  know  whether 
or  not  'trustees  of  trust  funds', 
as  used  in  the  above  statute, would 
Include  trustees  of  a sewer  district. 

"Attached  herewith  is  a file  which 
will  further  explain  our  request." 


The  file  attached  to  your  request  discloses 
that  the  Clayton  Outfall  Sewer  District  of  St .Louis 
County  has  certain  excess  funds  which  they  wish  to 
invest  in  Building  ana  Loan  shares.  It  a >pears  that 
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eala  sewer  district  was  organised  under  the  Article 
proYldlng  for  the  establishment  of  sewer  districts 
In  counties  of  IbO^CXX)  to  400^000  Ihhab It ants, which 
was  passed  by  the  Leglslatiire  at  the  Extra  Session, 
1933  and  which  Is  found  In  Laws  of  Missouri,  Extra 
Session,  1933-34,  pages  119  to  136*  This  law  pro- 
▼Ides  for  the  creation  of  sewer  district  In  counties 
of  certain  sizes  to  be  managed  by  a board  of  trustees 
to  be  made  up  of  three  meadbers  elected  by  the  vote 
of  the  residents  of  the  district* 

The  statute  Imposes  various  duties  upon  the 
board  of  trustees,  such  as  Isstilng  bonds  (Section  8), 
estimating  the  amount  of  money  required  for  the  com- 
ing year  (Section  9),  certifying  to  the  coianty  court 
the  amoxmt  to  be  levied  (Section  9),  appointing  an 
engineer  (Section  15),  awarding  contracts  (Section 
16),  constructing  trunk  lines  and  mains  (Section  17), 
appropriating  lazid  (Section  18),  and  employing  an 
attorney  (Section  19)* 

As  to  the  care  of  the  funds  of  the  sewer  dis- 
trict, Section  8 of  the  act  provides.  In  part,  as 
follows  t 


» -jt-  * » * The  monies  of  the 
district  shall  be  deposited  by 
the  Trea8iu*er  of  the  District 
In  such  bank  or  banks  as  shall 
be  designated  by  order  of  the 
board  of  trustees  and  the 
Secretary  of  the  District  shall 
charge  the  Treasurer  thez^with 
and  the  said  monies  shall  be  drawn 
from  the  said  treasury  upon  war- 
rant Issued  by  the  district  for 
the  purposes  for  wMch  the  bonds 
were  Issued*" 


Laws  of  Mlssoxirl,  1937,  page  508,  provides 
as  follows t 
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"Section  !•  ISay  Invest  trust 
funds  in  stock  or  savings  ac- 
counts of  building  and.  loan 
associations,  i&en*  — It  sball 
be  lawful  for  banking  institu- 
tions, trust  companies,  ins\ir- 
ance  companies,  loan  and  invest- 
ment companies,  mortgage  loan 
co]2g;>Bnie8  and  trustees  of  trust 
funds,  and  they  are  authorised 
to  invest  their  trust  f\inds 
and  their  funds  and  moneys  in 
their  custody  or  possession, 
in  the  stock  and/or  savings 
aocoimts  in  any  federal  or  state 
building  and  loan  association  a 
mender  of  a Federal  Home  Loan 
Bank,  and  Insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation,  and  said  institutions 
and  trustees  of  trust  funds  are 
further  authorist'^d  to  become  mem- 
bers of  said  associations  accord- 
ing to  the  Charter  and  By-laws  of 
said  associations;  Provided,  that 
no  such  investment  may  be  made  in 
excess  of  the  maximum  amount  for 
which  such  a stock  or  savings 
accovmt  may  be  insured* 

"Section  2*  Stock  or  certificates 
of  savings  accounts  eligible  as 
sectirity  for  public  deposits*  - 
The  stock  and/or  certificates  of 
savings  accounts  in  said  associa- 
tions may  be  eligible  as  security 
for  all  public  dejposits  in 
depositories  or  by  public  officials, 
deposits  of  state  or  any  political 
subdivision  thereof  where  bonds  or 
deposits  are  required  by  law  to  be 
deposited*.” 
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The  question  presented  Is  whether  trustees  of  sever 
districts  are  "trustees  of  trust  funds"  so  as  to  permit 
them  to  invest  the  funds  of  the  sever  district  in  shares 
of  a building  and  loan  association  insured  by  the  Federal 
Savings  and  Loan  Insurance  Corporation.  18  Corpus  Juris ^ 
page  580,  section  45,  states t 

"Where  there  are  statutory  pro- 
visions relating  to  the  deposit 
of  public  funds,  there  is  no 
authority  to  make  a deposit 
except  to  the  extent  end  on  the 
terms  and  conditions  prescribed. 
*««■»*«««««»«*' 


In  Harris  v.  Langford,  277  Mo.  527,  1.  c.  537,  211 
S.  W.  119,  the  coiirt  had  before  it  the  statute  requir- 
ing drainage  funas  to  be  placed  in  depositories.  The 
coxirt  saidt 


"*  * -»  * * s V * * » » The 
Oeneral  Assembly,  in  its  vlddom, 
has  apparently  worked  out  a 
satisfactory  plan  for  dealing 
with  the  above  questions  and  has 
endeavored  to  place  the  county 
courts  tinder  legal  obligations 
to  follow  the  requirements  of 
said  lavs.  e^*******^»*-" 


The  above  quotations  illustrate  the  protective  atti- 
tude that  the  lav  takes  towards  imblic  funds.  The  Intent 
to  safeguard  public  moneys  is  ftirthar  evidenced  by  lavs 
passed  as  to  every  political  subdivision  requiring  them 
to  deposit  their  moneys  in  depositories  azKl  laying 
down  the  requiresients  to  be  followed  in  so  doing. 

From  a reading  of  the  above  statute  relatizig 
to  the  duties  of  the  trustees  of  the  sever  district, 
it  will  be  seen  that  they  are  not  txnistees  in  the 
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strict  eqtilty  sense  of  the  word  but  rather  are  commis- 
sioners to  carry  on  the  administration  of  the  sewer 
distolst.  This  distinction  Is  noted  in  femmes  v*  .the 
Mayor  and  Couxicll  of  Coluid)us«  19  Oa*  471*  The  court 
sayst 


"The  counsel  for  plaintiff  In 
error  Insists,  again,  that  the 
mayor  and  coimcll  are  only 
trustees  for  the  cltlsens,  and 
are  bound,  like  all  trustees, 
not  to  sell  or  dispose  of  the 
property  of  the  city  at  an 
undervalue*  The  mayor  and 
couxicll  are  vested,  by  the  Act 
which  creates  them.  In  all 
matters  of  contract,  with 
special  discretionary  powers* 

They  may  make  any  contract 
which  they  may  deem  necessary 
for  the  welfare  of  the  city* 

They  are  not  trustees.  In  the 
technical  sense  In  which  Courts 
of  fikpilty  regard  that  terou 
Courts  of  Chancery,  from  their 
inherent  jurisdiction,  have 
assumed  the  control  over  trustees 
In  the  discharge  of  their  duties* 
(Bill  on  Trustees,  42*)  But  these 
are  trustees  against  idiom  the 
only  xremedy  Is  In  a Court  of 
Chancery*  ^The  mayor  and  council. 
If  txaiatees,  ,do  not  belong  to 
that  class*  **»»*" 


Vlllerup  V*  Village  of  Hempstead,  199  M*  Y*  S* 
56,  aptly  explains  the  status  of  trustees  of  the  sort 
provided  for  by  the  sewer  law*  The  court  salds 

"Trustees  of  a vlllare  are  public 
officers  selected  under  the  law  for 
the  purpose  of  duly  administering  the 
imblic  affairs  of  the  village*" 
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Prom  a reading  of  Lave  of  Mlasouri,  1957 « page 
508,  It  will  be  seen  that  the  "txnistees  of  trust  funds" 
referred  to  are  those  trustees  who  are  tx*uatees  of  ex- 
press trusts  holding  money  thereunder  for  the  benefit 
of  someone  and  over  whom  a court  of  equity  would  have 
Jurisdiction* 

The  trustees  of  a sewer  district  are  not  of 
this  type  and  cannot  be  Inclxided  within  the  scope  of 
the  statute  so  as  to  allow  them  to  Invest  district 
fvinds  In  shares  of  building  and  loan  associations* 


COMCLUSIOH 


It  is,  therefore,  the  opinion  of  this  depart- 
ment that  trustees  of  a sewer  district  organised  under 
Laws  of  Missouri,  Extra  Session,  1953-54,  pages  119  to 
136,  are  not  "trustees  of  txnist  funds"  within  the  mean- 
ing of  Lavs  of  Missouri,  1937,  page  508,  so  as  to  per- 
mit them  to  Invest  the  funds  of  the  sever  district  In 
shares  of  a building  and  loan  association  Insured  by 
the  Federal  Savings  and  Loan'  Insurance  Corporation* 


Resx>eotfully  submitted 

ARTHUh  O'KEEFE 
Assistant  Attorney  General 


APPROVED 


TTTrTmsR 

(Acting)  Attorney  General 
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officers  of  associations  because  of  Inefficiency 
or  lnoompetenoy>  nor  the  right  to  force  a merger* 
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Hon*  J.W*  UcCammon 
Supervisor,  Bureau  of 
Bulldlz^  A Loan  Sui>ervlalon 
Jefferson  City,  Missouri 


Dear  Mr*  McCazmont 

This  Department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows i 

"In  view  of  the  fact  that  this  Bureau *8 
program  calls  for  rehabilitation  of 
several  Kansas  City  building  and  loan 
associations  which  we  hope  can  be  put 
into  effect  with  federal  insurance  of 
shares  without  receivership,  I will 
greatly  appreciate  legal  advice  in 
written  form,  so  that  we  may  make  it 
a part  of  our  files,  on  the  following 
questional 

"1*  In  the  event  that  thiq  Bureau,  in 
cooperation  with  the  Federal  Insurance 
Corporation,  should  be  of  the  opinion 
that  the  Interests  of  shareholders  would 
be  better  protected  by  a change  In  the 
personnel  of  any  building  and  loan 
association,  how  snich  legal  authority  does 
this  Bureau  have— if  any— to  bring  about 
the  removal  of  a president  or  a secretaz^ 
or  any  other  officers  for  the  piirpose  of 
substituting  a more  efficient  man  or  men 
to  fill  the  vacancy  or  vacancies?  Of 
course,  in  receivership  we  understand 
that  we  would  have  much  more  latitude, 
but  I am  basing  this  qxiestlon  on  the 
theory  that  we  are  trying  to  bring  about 
a reorganisation  without  receivership. 
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"2,  It,  in  the  opinion  of  this  Bureau 
and  representatives  of  the  Federal  In- 
surance Corporation,  the  merger  of  two 
or  more  associations— not  In  receiver- 
ship—woiild  he  beneficial  to  the  interests 
of  shareholders,  what  legal  authority— 
if  any— does  this  Bureau  have  to  put  such 
merger  Into  effect?  Would  it  or  wotild 
it  not  be  a matter  of  whether  we  could  or 
could  not  persuade  the  officers  of  the 
several  associations,  which  we  mie^ht  be- 
lieve should  enter  into  the  merger,  to 
agree  to  our  merger  plan?  Inasmuch  as 
the  merger  of  two  or  more  associations 
would  autcsnatlcally  reduce  the  number  of 
paid  executives,  we  assume  that  theire 
would  tae  opposition  to  any  merger  plan 
and  what  power,  itnder  the  law,  would  we 
have  to  overcome  such  opposition  and  to 
select  the  man  this  Jureau  and  the  In- 
surance Corporation  might  deem  best  from 
an  efficiency  viewpoint  for  retention  In 
the  new  organisation? 

"3.  What  legal  authority— If  any— does 
this  Bureau  have  to  remove  a president, 
a secretary,  or  other  officer  of  any 
building  and  loan  association  In  the 
Interest  of  making  possible  more  efficient 
management  provided  that  such  officer  or 
officers  be  not  charged  with  any  Illegal 
. action  but  might,  in  our  opinion,  be 
merely  lacking  In  efficiency? 

"Of  course,  I fully  understeuid  that  If  we 
were  to  take  any  association  or  any  group 
of  associations  Into  receivership,  this 
Bureau  would  then  have  the  way  cleared  for 
• presenting  to  the  circuit  court  for  Judicial 
approval  any  reorganisation  plan  we  might 
deem  proper.  But,  all  of  the  questions  I 
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have  herein  propovmded  are  baaed  on  the 
ope  and  expectation  that  we  may,  if  at 
all  possible,  bring  about  necessary 
rehabilitation  and  re organ iaat ion  in 
several  instances  witliout  receivership.  ” 

Yo\ir  questions  epitomized  arex  (1)  Does  the  Supervisor 
of  the  Bureau  of  Building  and  Loan  Supervision  of  Missouri 
have  the  right  to  remove  any  officer  of  a building  and  loan 
association  on  the  frotxnd  that  the  officer  is  inefficient  or 
lacks  the  business  ability  which  the  Supervisor  deems  necessary 
for  a proper  continuance  of  the  association?  (2)  Does  the 
upervlsor  have  any  power  by  which  he  may  force  two  or  more 
associations  to  merge  for  the  betterment  of  said  associations 
without  putting  one  or  all  associations  into  receivership? 

It  is  a fundamental  principle  that  "building  and  loan 
associations  are  creatures  of  statute  and  have  very  few  if 
any  common  law  powers  and  the  statute  that  creates  them  must 
be  strictly  followed  so  far  as  It  provides  for  their  existence, 
powers,  rights  and  liabilities."  Sxmdheim  on  Building  and 
Loan  Associations,  Third  Edition,  page  74.  9 Am.  Juris  Prudence, 

101,  12  C.J.S.  400. 

The  Courts  of  Missouri  have  gone  even  further  and  have 
held  that: 


"Building  and  loan  associations  are 
quasi  public  financial  institutions,  and 
for  the  protection  of  them  the  state  of 
Missouri  has  by  the  act  of  1931,  provided 
special  inquisitorial,  supervisory,  and 
regulating  laws  which  are  specific, 
adequate,  complete  and  thyefore  exclusive. " 

State  ex  re 1.  Wagner  vs.  I%rm  and  Home 
Savings  & Loan  Association,  90  ^.W.  (2) 

93. 

Therefore,  we  must  look  to  the  Building  and  Loan. 
Statutes  to  determine  whether  the  Supervisor  has  the  right  or 
power  to  do  the  things  sientioned  in  your  request.  A close 
reading  of  the  building  and  loan  statutes  of  Missouri  discloses 
no  enactment  wiiich  states,  even  by  reference,  that  the  Building 
and  Loan  Supervisor  has  the  right  to  remove  an  officer  from 
an  association  on  account  of  inc(»ipe  tency  or  inefficiency* 
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While  an  officer  xnay  be  reiMOved  for  failure  to  be  the  owner 
of  at  least  five  shares  of  capital  stock  as  Is  required  by 
section  5591,  Laws  of  Missouri  1931,  p*  147,  still  Missouri 
has  no  statute  which  provides  that  an  officer  or  director 
of  a building  and  loan  association  may  be  removed  by  the 
Supervisor  for  Just  cause*  (Confer*  Shaw  vs*  Hinton,  (Tex*) 
31  S*W*  (2d)  478* 

Therefore,  since  the  statutes  do  not  provide  for  such 
a procedure  and  since  o\ir  Suprezae  Court  has  held  that  the 
Building  and  Loan  Act  Is  exclusive  as  to  the  rlgiits  and 
powers  of  associations,  then  we  hold  that  you  as  Supervisor 
do  not  have  any  right  or  power  to  remove  an  officer  because 
of  inefficiency  or  incompetency* 

In  passing,  however.  It  might  be  noted  that  even 
If  our  statutes  were  not  exclusive  and  complete  still  such 
power  would  not  be  vested  In  you*  It  has  been  held  that 
where  no  provisions  are  made  relating  to  building  and  loan 
associations  the  general  principles  of  law  and  equity  will 
prevail*  9 Am*  Juris  Prudence  102* 

Fletcher  In  his  excellent  work  on  Corporations, 

Volume  2,  page  120,  states: 

"The  authorities  are  well  nigh  universal 
to  the  proposition  that  the  public  has 
no  legal  Interest  in  the  qaestlon  of 
suspension  or  removal  of  officers  of 
private  business  corporations  unless  a 
public  wrong  Is  being  oonsiltted  or  some 
fundamental  principle  or  public  policy 
violated*  The  only  remedy  Is  by  private 
action  Instituted  by  the  party  or  parties 
aggrieved. " 

In  z*egard  to  your  second  question  Section  5611,  Laws 
of  Mlsso\irl  1931,  page  157,  provides  that  any  two  or  more 
corporations  "with  the  approval  of  the  Supervisor  of  building 
and  loan  associations  previously  had  In  writing",  nuiy  merge 
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If  agreed  to  by  three-foxirthe  of  the  mextibere  of  each  body 
present  at  a meeting.  Under  the  above  statute  the  two 
associations  may  merge  and  a prerequisite  is  the  approval 
of  the  Supervisor.  However,  in  the  absence  of  receivership 
we  can  see  no  power  vested  in  the  Supervisor  in  any  way 
to  bring  such  merger  about.  While  we  do  not  mean  to  infer 
that  the  Supervisor  may  not  work  with  the  directors  and 
shareholders  of  the  two  associations  in  order  to  bring  about 
a successful  and  amicable  agreement,  still  the  statutes  do 
not  vest  any  dictatorial  power  in  him  to  force  such  a merger. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  Department  that 
the  Supervisor  of  the  Bureau  of  Building  and  Loan  Supervision 
has  no  right  to  remove  an  officer  of  a building  and  loan 
association  because  of  inefficiency  or  incompetency.  It 
is  further  the  opinion  of  this  Department  that  the  Supervisor 
cannot  force  two  associations  to  sterge  although  he  may 
render  advice  and  aid  in  bringing  about  such  merger. 


Respectfully  submitted. 


ARTHUR  O'KLEFE 
Assistant  Attorney  General 

APPROVED* 


J.  £.  

(Acting)  Attorney  General 
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Association  may  not  purchase  Class  "B” 
shares.  Officer  of  association  may 
purchase  shares  through  broker  providing' 
broker  does  not  mislead  seller. 


December  22,  1958 


Honorable  J.  W.  Me  "Gammon,  Supervisor 
Bureau  of  building  and  Lorn  bupervlslon 
Jefferson  City,  Missouri 

Dear  Mr.  MoCammoni 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  iftiich  reads  as  follows i 

"We  are  in  receipt  of  a letter  from 
Ray  Vi!.  Hunt,  secretary  of  the  Sedalla 
Savings  and  Loan  Association,  in  which 
he  raises  several  legal  questions. 

Mr.  Hunt's  letter  reads  in  part  as 
follows: 

•I  am  writing  for  some  information 
regarding  the  sale,  purchase  and 
transfer  of  Class  13.  certificates 
in  building  and  loan  associations. 

'I  would  like  to  know  whether  or 
not  we  would  be  violating  any  State 
law  or  ruling  of  the  building  and 
loan  department  should  we  make  dir  eot 
purdiase  of  Class  B.  certificates 
from  the  customers  of  this  association 
sho  wish  to  dispose  of  their  Class  B 
certificates?  Do  we  have  the  right 
to  make  direct  purchase? 

'In  the  event  our  shareholders  sell 
their  certificates  to  broker  and  that 
broker  offers  to  sell  the  certificates 
to  an  officer  or  director  of  this 
association  for  his  own  individual  use, 
would  th(  t be  in  violation  of  the  law 
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or  rules  and  regulations  of  the  De» 
partment?  Of  course.  It  Is  tinder- 
stood  In  this  last  question  that  the 
money  for  the  purohase  of  this  stock 
Is  the  Individual  money  of  the  pur- 
chaser. ' 

"Please  give  us  a ruling  on  the  legal 
questions  raised  In  the  above  at  your 
earliest  convenience." 


I. 

The  first  question  presented  Is  whether  a building 
and  loan  association  may  purchase  Class  "B"  stock,  that  is, 
"participating  reserve  shares"  or  "participating  reserve 
certificates"  from  Its  shareholders.  Building  and  loan 
assoclatlona''are  quasi  public  financial  Institutions, 
and  for  the  protection  of  them  the  state  of  Missouri  has, 
by  the  building  and  loan  statutes,  provided  special 
inquisitorial,  supervisory,  and  regulating  laws  which  are 
specific,  adequate,  complete,  and  therefore,  exclusive. 

State  ex  rel.  Wagner  v.  Farm  and  Home  Savings  Loan  Associa- 
tion, 90  S.  W.  (2d)  93. 

Section  5593,  Laws  of  liilssourl,  1935,  page  201.  pro- 
vides for  the  creation  of  "parti clpatlxig  reserve  fund"and 
for  Issuing  certificates  therefor.  This  statute  provides 
that  any  real  estate  or  any  loans  or  assets  of  doubtful 
value  may  be  placed  In  a separate  fund  from  the  other  assets 
of  the  association  to  be  represented  by  "participating 
reserve  shares"  or  "participating  reserve  certificates". 

As  to  the  manner  in  vdilch  these  slriares  or  certificates  are 
to  be  paid,  the  statute  saysi 

"*  * In  the  liquidation  of  said  reserve 
f\and  all  the  proceeds  from  the  sale  of 
said  reel  estate  or  collection  or 
liquidation  of  said  loans  or  other  assets 
shall  be  paid  to  the  holders  of  said 
participating  reserve  8haz*es,  at  such 
times  as  the  board  of  directors  shall 
determine.  ************* 

And  any  building  and  loan  association 
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may  in  the  sale  of  Its  real  estate 
take  stock  in  the  association  in 
payment  of  the  purchase  price  or 
any  part  thereof ^ at  such  price  and 
upon  such  terms  and  conditions  as 
the  board  of  directors  by  resolution 
may  approve." 


From  a reading  of  the  above,  it  will  be  seen  that 
the  "B"  stock  may  only  be  retired  by  payment  from  the 
assets  which  represent  such  stock  or  by  the  acceptance  of 
such  stock  as  payment  in  the  sale  of  real  estate.  No 
other  method  of  retirizig  the  Class  "B"  stock  is  provided 
for  by  the  statutes  and  since  the  building  and  loan  laws 
are  exclusive,  it  is  our  opinion  that  an  association  may 
not  purdiase  Class  "B”  stock  from  its  shareholders. 


II. 


The  next  question  presented  is  idiether  a director 
of  a building  and  loan  association  may  pur<^ase  shares  of 
stock  for  his  own  persc»ial  use,  through  a dealer  or  broker, 
from  a shareholder  of  the  association. 

A dealer  of  building  and  loan  securities  is  defined 
by  Section  5628A,  Laws  of  Miasouri,  1955,  page  195,  as 
follows! 


"(e)  'Dealer*  shall  include  every  person 
who.  in  this  state,  engages  for  all  or 
part  of  his  time,  on  his  own  accotmt  or 
as  an  agent  or  broker,  personally  or 
through  an  agent  or  broker,  directly  or 
indirectly,  and  by  whatsoever  means  in 
the  purchasing  or  otherwise  acquiring 
from  any  pexson  or  persons  of  building 
and  loan  securities  for  the  primary 
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purjxjse  of  selling  or,  except  by  with- 
drawal or  t^iroxigh  the  maturity  the r of, 
otherwise  disposing  of  the  same  at  a 
profit  or  for  a commission,  or  In  other- 
wise dealing  or  trading  In  building  and 
loan  securities*” 

Transactions  which  Involve  the  sale  of  shares  through 
a dealer  are  Impersonal*  The  buyer  puts  an  order  In,  the 
dealer  acquires  the  stock  and  the  seller  and  buyer  are  never 
cognizant  of  the  Identity  of  the  other* 

The  authorities  all  agree  that  a director  Is  not 
precluded  by  virtue  of  his  position  from  purchasing  stock 
from  an  Individual  shareholder  (14  C*  J*  128)* 

Therefore,  a sale  of  stock  by  a shareholder  to  a 
director  Is  proper  vdiez’e  no  profit  or  ultimate  gain  accrues 
knowingly  to  the  director  except  that  of  which  the  seller 
is  aware* 

There  Is  a conflict  In  the  authorities,  however, 
whether  there  Is  a duty  on  the  director  t6  disclose  In- 
formation acquired  In  his  capacity  as  director  which  may 
affect  the  vsilue  of  the  stock* 

The  directors  of  a corporation  stand  in  a relation 
of  trust  to  the  corporation  and  are  bound  to  exercise  the 
strictest  good  faith  In  respect  to  its  property  and  busi- 
ness. Proctor  v.  Farrar,  213  S.  W*  (Mo*  Sup.)  469*  CSiouteau 
V*  Allen,  70  Mo.  290*  However,  this  relationship  Is  deemed 
to  be  limited  to  the  management  of  the  general  corporation 
affair  and  not  to  extend  to  dealing  with  tlie  Individual 
share  ovmer  In  respect  to  his  shares  of  stock*  7 R*  C*  L« 
467j  Fletcher’s  Cyclopedia  of  Corporations,  Vol.  3,  section 
1168. 

The  general  rule  as  stated  In  84  A.  L*  R.  616,  Isi 

"The  general  rule,  as  already  Indi- 
cated, Is  that  an  officer  or  director 
of  a corporation  does  not  sustain  a 
fiduciary  relation  to  an  Individual 
stockholder  w:' th  respect  to  his  stock, 
and  consequently  the  mere  failure  on 
the  part  of  such  officer  or  director. 
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in  purohaslng  the  shares  from  the 
stockholder,  to  dlaolose  any  Inside 
Information,  will  not  militate  against 
him  so  long  as  he  does  not  actively 
mislead  the  sellar  or  peri>etrate  a 
fraud!  in  other  words,  ordinarily,  a 
corporate  officer  or  director  has  a 
right  to  furchaae  the  stock  of  a share- 
holder therein,  the  same  as  any  other 
person  has  a right  to  purchase  such 
stock,  and  there  is  nothing  in  the 
mere  fact  that  the  purt^aser  is  an 
officer  or  director  of  the  corporation 
whose  shares  he  purchases  from  which 
fraud  or  unfair  dealing  may  be  Inferred." 

To  the  same  effect  is  32  Mich.  L.R.  678,  47  Har.  L.R.  353. 

This  rule  is  recognised  in  Wann  v.  Soullin,  210  Mo. 
420,  in  which  our  Supreme  Court  held  that  a director,  buy- 
ing stock  fx*om  a shareholder,  was  not  required  to  disclose 
to  the  shareholder  that  he  was  a director  in  the  corporation. 

In  the  case  of  Ooodwln  v.  Agassis,  285  ftass.  558, 

186  M.  E.  636,  the  defendant,  a director  of  a corporation, 
purchased  shares  through  a broker  on  the  stock  exchange, 
fTOm  a shareholder.  The  director  defendants  were  in 
possession  of  knowledge  which  would  tend  to  increase  the 
value  of  the  stock.  The  court  held  that  the  fact  that  the 
defendants  were  directors  created  no  fiduciary  relation 
between  them  and  the  plaintiff  in  the  matter  of  the  sale 
of  his  stock.  The  court  said  at  l.o.  661t 

*«  « « Purchases  and  sales  of  stock 
dealt  in  on  the  stock  exchange  are 
commonly  ixtqperaonal  affairs.  An 
honest  director  would  be  in  a diffi- 
cult situation  if  he  could  neither 
buy  nor  sell  on  the  stock  exchange 
shares  of  stock  in  his  corporation 
without  first  seeking  out  the  other 
actual  Tiltimate  party  to  the  trans- 
action end  disclosing  to  him  every- 
thing which  a court  or  Jury  ml£^t 
later  find  that  he  then  knew  affeotlxig 
the  real  or  speculative  value  of  such 
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' shares.  Business  of  that  nature  la 
a matter  to  be  governed  by  praotioal 
rules.  Fiduciary  obligations  of 
directors  ought  not  to  be  made  so 
onerous  that  men  of  experience  and 
ability  will  be  deterred  from  accept- 
ing such  office.  Law  In  Its  sanctions’ 

Is  not  coextensive  with  morality.  It 
cannot  \indertake  to  put  all  parties 
to  every  contract  on  an  equality  as  to 
knowledge,  experience,  skill  and  shrewd- 
ness, It  cannot  undertake  to  relieve 
against  hard  bargains  made  between  com- 
petent parties  without  fraud.  On  the 
other  hand,  directors  cannot  rightly 
be  allowed  to  Indulge  with  lBq>unlty  In 
practices  which  do  violence  to  pre- 
vailing standards  of  uprl^t  business 
men.  Therefore,  v.here  a director  person- 
ally seeks  a stooldiolder  for  the  purpose 
of  buying  his  shares  without  making  dls- 
■clostire  of  material  facts  within  his  pecu- 
liar knowledge  and  not  within  resell  of  the 
stockholder,  the  traiiSaotlon  will  be  closely 
scrutinized  and  relief  may  be  granted  In 
appropriate  Instances.  ********* 

Therefore,  the  rule  seems  to  be  that  a director  may 
purchase  stock  through  a broker  from  a shareholder  provided 
he  does  not  knowingly  allow  the  broker  to  ojtaln  such  stock 
by  misleading  the  seller  or  pex^tratlng  a fraud  upon  the 
seller  in  order  to  obtain  the  stock, 

CONCLUSION 

It  is,  therefore,  tlie  opinion  of  ttils  depax*tmsnt  that 
a bulldlna  and  loan  association  may  not  purchase  Class  "B", 
that  la,  "participating  reserve  shares"  or  "participating 
reserve  certificates"  from  Its  shareholders. 

It  Is  further  the  opinion  of  this  departanent  that  a 
director  may  curchase  stock  from  a broker  providing  he  does 
not  knowingly  permit  the  broker  to  obtain  the  shares  by  mis- 
leading the  seller  or  perpetrating  a fraud  upon  the  seller. 

Respectfully  submitted 

APPROVED: 

ARTHUR  0*KL..PS 

Assistant  Attorney  Creneral 

J:  

(Acting)  Attorney  General 
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ELEdTIONS:  In  co\antles  of  200,000  to  400,000  popiilation, 

' clerk  of  Board  of  •‘^‘lection  Commissioners  cannot 

hold  office  of  treasvtrer  of  mxmlclpallty. 
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Honorable  Jas.  L«  McQtile,  Chairman 
Board  of  Election  Commissioners 
Saint  Lo\ils  bounty 
Clayton,  Mlssoxirl 


Dear  Slrt 


This  will  acknowledge  yours  of  the  16th, 
which  reads  as  follows! 

"On  behalf  of  the  Board  of  Elec- 
tion Commissioners  of  St.  Lotiis 
County,  your  opinion  Is  respect- 
f\illy  requested  on  the  following 
proposition! 

"Can  a clerk  appointed  by  this 
board  hold  an  appointive  office 
as  City  Treasxa^er  from  a munici- 
pality located  In  St.  Louis  County? 

"The  Election  Laws  of  the  State  of 
Mlssoxtrl  revised  for  1955  and  1956, 
Chapter  61,  Article  XV,  Section  46, 
sets  forth  the  creation,  appoint- 
ment and  qviallflcatlon  of  the  mem- 
bers of  the  Board  of  Election 
Commissioners  of  St.  Louis  Cuiinty; 
and  Section  49  provides  for  the 
appointment  by  the  Election  Com- 
missioners of  two  clerks  of  the 
Board." 


Section  49,  p.p.  260-261,  L.  1955,  after  pro- 
viding for  the  appointment  of  two  clerks  of  the  Board 
of  Election  Ccmirr.lssloners,  reads  as  follows! 
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" **  Said  clerks  and  employees  s^ll 
be  subject  to  the  same  restrlciions 
and  take  and  subscribe  the  same  oat^ 
as  said  co^lssioners,  and  sliall~flle 
same  toget^r  elth  their  bonds  as 
clerks  with  said  commissioners.  " 


Since  the  foregoing  provision  makes  the  clerks 
In  question  subject  to  the  same  restrictions  as  the  Com- 
missioners, we  must  look  Into  the  lav  relating  to  the  ap- 
pointment of  Coimlsaloners,  to  see  what  those  restrictions 

are. 


Section  45,  p.  258,  L.  1935,  provides  for  the 
appointment  of  Commissioners,  and  then  adds: 

* Ihey  shall  hold  no  other  public 
office  other  than  notary  public  and 
shall  be  ineligible  to  an  elective 
or  appointive  office  dturing  their 
term  of  office,  and  shall  before  en- 
tering upon  the  duties  of  said  of- 
fice take  and  subscribe  an  oath  to 
support  the  Constitution  of  the  United 
States  and  of  this  state,  and  to  de- 
mean themselves  faithfully  and  liw- 
partlally  in  office.  **  " 


If,  therefore,  the  position  of  city  treas\u’er 
of  a municipality  Is  a "public  office”,  or  even  if  it  is 
an  "office”,  the  clerk  of  the  Board  of  Election  Commission- 
ers cannot  occupy  it  during  his  term  as  clerk,  and  therefore 
we  mtist  determine  whether  the  position  of  city  treasurer  of 
a municipality  Is  a public  office.  A "public  office*  has 
been  defined  by  the  courts  of  this  state  on  ntsnerous  oc- 
casions. One  of  the  recent  definitions  by  our  Supreme 
Court  is  foxind  in  the  case  of  State  ex  rel.  vs.  Truman, 

64  S.  W.  (2d)  l.c.  106,  which  Is  In  the  following  language: 

"In  Mcchem  on  kubllc  Officers,  pp.  1 
and  2,  See.  1,  it  is  said:  *A  public 
office  Is  the  right,  authority  and 
duty,  created  and  conferred  by  lav, 
by  which  for  a given  period,  either 
fixed  by  law  or  enduring  at  the 
pleaswe  of  the  creating  power,  an 
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individual  is  invested  with  soma 
portion  of  the  soverlgn  functions 
of  the  government » to  be  exercised 
by  him  for  the  benefit  of  the  public* 
The  indivldxial  so  Invested  is  a 
public  officer*  * We  have  approved 
this  definition  in  State  ex  rel. 
Walker  v.  Bus,  135  Mo.  325,  331, 

332,  36  8.  W.  636,  33  L.  R.  A.  616, 
State  ex  rel.  v*  Hackmann,  300  Mo* 

59,  254  S.  W.  53,  55,  and  Hasting 
V.  Jasper  County,  314  Mo*  144,  282 
S.  W*  700,  701;  and  it  appears  to 
be  in  harmony  with  the  great  weight 
of  authority*  State  ex  rel.  Key  v* 
Bond,  94  V.  Va.  255,  118  S.  £*  276, 
278,  279;  State  ex  rel,  Landis  v* 
Board  of  Cocimiasioners,  96  Ohio  St* 
157,  115  H.  £*  919,  920;  Bunn  et  al. 
V.  Beople  ex  rel.,  45  111.  397,  409* 
*»*  " 


^ A compilation  of  the  various  definitions  of 

public  officer"  will  be  foxind  in  the  case  of  State  ex  rel. 
vs*  Hackmann,  300  Mo.  59.  Among  those  definitions  is  the 
following  (l*c*  67)  I 

"In  the  most  general  and  comprehensive 
sense  a 'public  office  is  an  agency 
for  the  State  and  a person  whose  duty 
it  is  to  perform  this  agency  is  a 
'public  officer.'  Stated  more  definitely 
a 'public  office'  is  a charge  or  trust 
conferred  by  public  authority  for  a 
public  purpose,  the  duties  of  which 
involve  in  their  performance  the  exer- 
cise of  some  portion  of  sovez*eign 
power,  whether  great  or  small*  A 
public  officer  Is  an  individ\ial  who 
has  been  elected  or  ^pointed  in  the 
manner  prescribed  by  law,  who  has  a 
designation  or  title  given  to  him  by 
law,  and  who  exercises  the  functions 
concerning  the  office  assigned  to 
by  law.  (State  ex  rel.  Smith  vs,  Theus, 

38  Sa  870-72,  114  La.  1098;  cited  in 
State  ex  rel.  v*  Maroney,  191  Mo*  l*o* 

546.)  • 
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The  statutes  of  the  state  authorize  the  elec- 
tion or  appointment  of  a city  treasiirer,  and  the  city 
ordinances  prescribe  his  duties*  We  understand  from 
conversations  with  you  that  the  municipality  in  ques- 
tion is  a city  of  the  fourth  class.  Your  attention  is 
called  to  Section  6960,  R.  S.  Mo*  1929,  which  reads  in 
part  as  follows! 

"Appointive  officers*— The  mayor, 
with  the  consent  and  approval  of 
the  majority  of  the  members  of 
the  board  of  aldermen,  shall  have 
power  to  appoint  a treasurer,  city 
attorney,  city  assessor,  -ihhj  " 


Section  6974,  R*  S*  Mo*  1929  reads  in  part  as 

follows  I 

"Powers  and  duties  to  be  prescribed 
by  ordinance*—  The  duties,  powers 
and  privileges  of  officers  of  every 
character  in  any  way  connected  with 
tht  city  government,  not  herein  de- 
fined, shall  be  prescribed  by  ordi- 
nance* * 


It  will  be  noted  from  the  foregoing,  that  the 
treasurer  of  a city  is  denominated  by  the  Legislature  an 
officer  of  the  city,  and  from  the  definitions  heretofore 
given  in  this  opinion,  it  is  apparent  that  the  treasurer 
of  the  city  is  a person  "elected  or  appointed  in  the  man- 
ner  prescribed  by  law,  who  has  a designation  or  title  given 
to  him  by  law,  and  who  exercises  the  f\inctions  concerning 
the  office  assigned  to  hir.:  by  law*"  We  must,  therefore, 
conclude  that  the  city  treasurer  is  a public  officer  and 
hence  the  office  he  holds  is  a public  office* 


CONCLUSIOX* 


It  is,  therefore,  the  opinion  of  this  office 
that  a clerk  of  the  Board  of  Rleotion  Cormissioners  in 
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counties  of  200,000  to  400,000  population,  appointed 
under  the  provisions  of  Section  49,  p.  £60,  L.  1955, 
cannot  also  hold  an  appointive  office  as  city  treasurer 
of  a municipality. 


Very  tx*uly  yours. 


HARHY  H.  KAY 

Assistant  Attorney  General 


APPROVED I 


J.  E.  ^aYLoR 

(Acting)  Attorney  General 
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LAB JR  DEPARTMENT  --  Appropriation  for  Department'  of  Labor  and 

Industrial  Inspection  not  limited  to  $65,000  for  biennium. 
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Honora't>le  V/*  B.  McGregor 
Aasiatant  Btidget  Director 
Department  of  Budget 
Rooms  427-428  Capitol  Bld^. 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


This  will  acknoeledge  yours  of  the  24th,  which 
reads  as  follows: 

”ln  the  making  up  of  that  part  of  the 
1959-40  biennial  budget  that  pertains 
to  the  Department  of  Labor  and  Industrial 
Inspection,  1 am  somewhat  confused  as  to 
the  total  amount  of  money  that  can  legally 
be  appropriated  for  this  Department* 

"Reading  from  Section  7826,  page  455,  1919 
Missouri  Laws,  which  also  appears  as  Sec- 
tion 15220  of  the  1929  Rewlsed  Statutes, 
the  following  langtiage  is  quoted: 

" 'Provided,  that  no  salary  or  expense 
shell  be  paid  for  the  Commissioner 
of  Labor  and  Industrial  Inspection 
or  Deputy  Conmissioner  or  Deputy  In- 
dustrial Inspectors  or  clerks  in  ex- 
cess of  the  receipts  from  the  fees  paid 
into  the  Industrial  Inspection  fund; 
and  provided  further,  that  the  salax^ 
of  the  Coininlssioner  of  Labor  and  In- 
dustrial Inspection  and  his  assistants, 
and  fU.1  ej^nses  for  traveling,  office 
rent,  printing,  stationery,  postage 
and  other  iterts  of  ejq>enditure,  shall 
be  limited  for  the  biennial  term  of 
^o  years  to  an  amount  not  eyeedT^ 
^66*000,  and  all  moneys  remaining  in 
said  Industrial  Inspection  fund  at 


Hon.  W*  B.  McGregor 


2- 


Uarch  30,  1958 


the  close  of  each  biennial  term,  after 
the  payments  of  the  selarles  and  expenses 
herein  provided  for  shall  be  transferred 
to  the  General  Revenue  fund. ' 


"The  Legislature  durlJig  the  Fifty-Fourth  General 
Assembly  amended  the  law  but  did  not  repeal 
the  foregoing  section,  but  repealed  'Sec- 
tion 0737,  6739  and  6744  of  Article  1|  and 
Section  6781  of  Article  V;  and  Section  6861 
of  Article  X,  all  of  Chapter  64  of  the  Re- 
vised Statutes  1919,  and  all  other  Acts  or 
parts  of  Acts  Inconsistent  with  the  pro- 
vision and  operation  of  this  Act  are  hereby 
repealed. ' 

"1  am  anxious  In  having  you  determine  If  Sec- 
tion 13220  of  the  1929  Revised  Statutes  re- 
mains of  full  force  and  effect  or  If  It  was 
the  Intention  of  the  Legislature  to  repeal 
this  part  of  the  law  as  'Inconsistent  with 
the  pz^}vlslon  azid  operation'  of  the  1927 
Act. 

"An  opinion  from  your  Department  clearing  the 
matter  up  will  aid  this  Department  In  making 
Its  recommendations  for  appropriations  for 
the  Department  of  Labor  and  Industrial  In- 
spection to  the  Legislature. 

"I  shall  be  glad  to  talk  to  you  or  any  mem- 
ber of  yotir  Department  If  I have  not  i^ade 
myself  clear  In  this  letter." 


Section  7826,  p.  456,  Laws  1919,  w^s  carried  for- 
ward In  the  revision  of  1919,  and  appears  as  Section  6784, 
R.  S.  Mo.  1919.  This  section  was  therefore  on  the  statute 
books  In  1927  whep  the  Legislature  passed  S.  B.  149,  page 
292,  Laws  1927,  which  now  appears  as  Sections  13166-13178, 
R.  S.  Mo.  1929,  and  which  we  shall  hereafter  refer  to  as 
the  act  of  1927. 
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Section  6781,  R*  S*  Mo*  1919  provided  for  the 
appointment  of  a State  Industrial  Inspector  and  provided 
further  for  the  appointment  of  two  Assistant  Industrial 
Inspectors  and  ten  Deputy  Industrial  Inspectors* 

Section  6784,  provided  for  the  salaries  of  the 
Industrial  Inspector,  his  two  Assistants  end  his  Deputies, 
and  then  contained  these  two  provisos t 

■ -iHf  Provided,  that  no  ^ salary  or  expense 
shall  be  paid  for  the ' industrial  Inspector 
or  assistant  or  deputy  Industrial  Ixi- 
speotors  or  clerks  In  excess  of  the  re- 
ceipts from  the  fees  paid  Into  the  In- 
dustrial Inspection  funds;  and  provided 
further,  that  the  salary  of  the  Industrial 
Inspector  and  his  assistants,  and  all  ex- 
penses for  traveling,  office  rent,  print- 
ing, stationery,  postage  and  other  Items 
of  expenditure,  shall  be  limited  for  the 
biennial  term  of  two  years  to  an  amount 
not  exceeding  sixty- five  thousand  dollars, 
and  all  money  remalnlnp  In  said  Industrial 
Inspection  fund  at  the  close  of  each  bi- 
ennial term,  after  the  payment  of  the 
salaries  and  expenses  herein  provided  for, 
shell  be  transferred  to  the  general  revenue 
fund*" 


The  act  of  1927  expressly  rej;>eals  Section  6781, 
supra,  (Sec*  14,  p.  296,  i*aws  1927)*By  irepeallng  Section 
6781,  the  Leglslattire  abolished  the  office  of  State  In- 
dustrial Inspector*  therefore,  the  provisions  in  Section 
6784,  supra,  (now  Section  13220,  R*  S*  MOr  1929}  relating 
to  the  salary  of  such  officer  would  be  meaningless  even  If 
It  had  not  been  repealed* 

The  two  provisions  inquired  about  relate  entirely 
to  the  method  of  payment  of  the  salary  of  the  Industrial 
Inspector  and  the  limit  of  expendltiires  on  behalf  of  his 
office,  and  when  the  act  of  1927  specifically  abolished 
that  office.  It  Is  evident  that  these  provisions  became 
meaningless  even  If  they  were  considered  as  not  repealed* 
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However,  Section  14  of  the  act  of  1927  specifically  re- 
pealed certain  numbered  sections  and  "all  other  acts  or 
parts  of  acts  Inconsistent  with  the  provisions  and  operation" 
of  the  new  act* 

The  provision  of  Section  6784,  sufra,  limited 
the  expenditures  for  the  office  of  Industrial  Inspector 
to  the  Industrial  Inspection  fund.  However,  by  the  act 
of  1927,  that  fund  was  abolished  and  all  fees  formerly 
going  Into  It  were  required  to  be  paid  Into  the  State  Revenue 
Fund  (Sec.  13,  p*  296,  Laws  1927)*  Therefore,  the  pro- 
vision as  to  the  Industrial  Inspection  fund  Is  wholly  in- 
consistent with  the  provision  as  to  turning  the  fees  Into 
the  State  Revenue  fluid  and  the  operation  of  the  act  of  1927 
as  to  this  fee  would  be  entirely  Inconsistent  and  conflict- 
ing with  the  provisions  of  the  former  law  as  to  the  handling 
of  the  fees  collected  In  connection  with  this  act* 

The  second  provision,  which  limits  the  total 
expenditures  of  the  office  of  the  Industrial  Inspector  to 
^65,000  for  the  biennial  tem  of  two  years,  definitely  re- 
fers to  that  particular  office  of  Industrial  Inspector, 
which  office  has  now  been  abolished*  It  will  be  noted 
that  said  proviso,  after  limiting  the  total  expenditures 
to  ^65,000,  requires  the  balance  remaining  In  said  In- 
dustrial Inspection  fund  to  be  turned  over  to  the  General 
Revenue  fund.  However,  as  pointed  out  above,  the  In- 
dustrial Inspection  fund  was  abolished  by  the  act  of  1927* 

It  seems  clear,  therefore,  that  the  two  provisions  under 
discussion  relate  entirely  to  the  old  set-up  under  the 
State  Industrial  Inspector* 

The  act  of  1927  definitely  created  a new  set-up 
for  the  work  formerly  done  by  the  State  Industrial  In- 
spector. Section  2 of  said  act  declares  the  purpose  thereof 
In  Section  2,  page  295,  In  the  following  languages 

" *«  it  being  the  declared  purpose  of 
the  general  assembly  to  effect  a con- 
solidation, under  the  single  department 
created  by  this  act,  the  departments  of 
labor  statistics,  and  Industrial  In- 
spection, as  provided  for  by  chapter  54, 

Revised  Statutes  of  1919,  &nd  to  trans- 
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ter  the  powers,  duties  and  functions 
of  these  departments,  commissions, 
boards  and  bioreaus  tc  the  department 
hereby  created  In  order  to  bring  about 
a more  orderly  and  economical  administra- 
tion of  the  laws  pertaining  thereto." 


The  act  then  goes  on  to  make  provisions  for  every- 
thing covered  by  the  old  Section  8784*  Ihe  provisions  of 
the  act  are  conflicting  with  those  In  said  Section  6784. 

For  Instance,  Section  6784  provides  that  all  fees  collected 
shall  go  Into  the  State  revenue  to  be  credited  to  the  In- 
dustrial Inspection  fund,  wjriereas  the  act  of  1927,  Section 
18,  provides  that  said  fees  shall  be  paid  Into  the  State 
revenue  fund;  the  salary  provided,  for  the  chief  office  In 
Section  6784  was  $>2,500.CX),  whereas  the  salary  for  the 
chief  office  under  the  act  of  1927  was  $8,500.00;  the  sub- 
ordinate officers  provided  for  in  Section  8 of  the  act  of 
1927  are  different  from  those  provided  for  in  said  Section 
6784;  the  salaries  provided  for  the  subordinate  officers 
are  set  forth  In  Section  9 of  the  act  of  1927,  which  are 
different  In  many  partlciilars  from  those  set  forth  In  Sec- 
tion 6784.  The  pz^svlslons  for  branch  offices  \uider  Section 
5 of  the  act  of  1927  are  different  firom  the  provisions  for 
branch  offices  xmder  said,  Section  6784,  and  the  provisos 
of  Section  6784  are  Inconsistent  with  the  pirovlslons  and 
operation  of  the  act  of  1927  as  heretofore  pointed  out. 

It  would  therefore  seem  clear  that  the  act  of 
1927  repealed  Section  6784,  supra,  both  by  reason  of  the 
fact  that  It  expressly  repealed  all  acts  Inconsistent  with 
Its  provisions  and  operations  and  also  by  reason  of  the 
fact  that  the  said  act  created  an  entirely  new  set-up 
governing  the  same  subject  matter.  As  was  said  In  the  case 
of  Meriwether  vs.  Love,  167  Mo.,  l.c.  621 t 

" **  the  Legislature  cannot  be  supposed 
to  have  Intended  that  there  should  be 
two  distinct  enactments  embracing  the 
same  subject-matter  In  force  at  the 
same  time." 


It  seems  that  the  liSglslature  In  1929  carded 
Section  6784  over  Into  the  revision  of  that  year.  An  ex- 
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aalnatlon  of  the  aald  section  as  It  appears  In  the  re- 
vision of  1929  (Section  13220)  will  show  that  the  re- 
vision changed  the  said  section  in  several  particulars* 
It  substituted  the  title  "Conmilss loner  of  iiabor  and  In- 
dustrial Inspection"  for  the  title  of  "State  Industrial 
Inspector",  which  may  have  been  justified  by  Section  10 
of  the  act  of  1927*  However,  the  second  sentence  of 
Section  13220  changed  the  words  ({i2, 500*00  to  $5,500*00, 
and  by  stibstltuting  the  title  "C(»nmlssioner  of  Labor  and 
Industrial  Inspection"  for  "State  Industrial  Inspector" 
made  the  first  proviso  road  that  the  salary  and  expenses 
of  the  new  officer  should  be  paid  from  the  fees  paid  to 
the  State  Industrial  Inspection  funds,  although  no  such 
Inspection  funds  are  now  available,  since  the  new  act  of 
1927  required  all  fees  to  be  paid  into  the  State  Revenue 
fund* 


Likewise,  the  second  proviso  as  revised  reads 
that  any  surplus  remaining  in  the  Industrial  Inspection 
fund  after  payment  of  the  expenses  provided  for,  which 
should  not  in  any  event  exceed  $65,000  for  a biennim, 
should  be  transferred  to  the  General  Revenue  fund,  but, 
as  h^etofore  pointed  out,  there  is  no  longer  any  such 
fund  as  the  Industrial  Inspection  fund*  It  therefore 
seems  clear  that  these  two  provisos  were  originally  di- 
rected to  the  office  of  State  Industrial  Inspector  and 
that  they  cannot  have  any  application  to  the  present  of- 
fice of  Commissioner  of  Labor  and  Industrial  Inai>ectlon* 

The  mere  fact  that  the  said  section  6784  was  carried  over 
into  the  revision  of  1929  after  it  had  been  repealed  by 
the  act  of  1927  did  not  operate  to  keep  aald  section  in 
force*  State  ex  rel.  vs*  Holte,  187  S.  W*  896* 

It  is  interesting  also  to  note  that  every  Legis- 
lature since  the  passage  of  the  act  of  1927  has  appropriated 
in  excess  of  $65,000  for  each  of  the  biennial  periods  since 
that  time*  It  would  therefore  seem  that  the  various  Legis- 
latures since  the  passage  of  the  act  of  1927  have  not  con- 
sidered that  the  limitation  referred  to  above  was  appli- 
cable to  appropriations  for  the  Commissioner  of  Labor 
and  Industrial  Inspection*  The  interpretation  placed 
upon  this  provision  by  subsequent  LegislatTores  is  entitled 
to  some  weight  In  determlnlzig  the  proper  construction  to 
be  placed  upon  it*  State  ex  inf*  vs*  Long-Bell  Lumber 
Company,  12  S*  W«  (2d}  64* 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
the  last  provision,  now  appearing  as  Section  13220,  R.  S, 
Mo«  1929,  does  not  apply  as  a limit  to  the  amoiint  of  ap- 
propriation which  can  be  made  for  the  expenses  of  the  of- 
fice of  Commissioner  of  Labor  and  Industrial  Inspection. 


Respectfully  submitted 


HARIiY  H.  KAY 

Assistant  Attoimey  General 


AF.  ROVED: 

T.  ■£.  TATLdTi 

(Acting)  Attorney  General 
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LIQUOR  CONTROL — Supervisor  cannot  reopen,  set  aside  or  change  decision 

in  closed  case 


May  7,  1938 


Colonel  E.  J.  McMahon 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir; 

This  department  is  in  receipt  of  your  letter  of  May  4,  1938,  in 
which  you  request  an  opinion  as  follows; 

"May  the  Supervisor,  reopen  a revocation  hearing 
held  under  the  provisions  of  Section  26  of  the 
Liquor  Control  Act  and  13139z-2i4.  of  the  Non- 
Intoxicating  Liquor  Laws,  after  final  decision 
has  been  rendered  by  him  and  revocation  or  sus- 
pension properly  executed  by  yoiir  office  has  been 
forwarded  to  the  licensee  or  defendant." 

The  statutes  of  Missouri  pertaining  to  the  regulation  and  con- 
trol of  the  sale  of  intoxicating  and  non-intoxicating  liquors  vest 
the  authority  to  carry  out  these  statutory  provisions  in  an  officer 
appointed  by  the  Governor  and  designated  as  the  Supervisor  of  Liquor 
Control. 

The  Supervisor  of  Liquor  Control  derives  his  authority  to  revoke 
or  suspend  an  intoxicating  liquor  license  under  the  provisions  of  Sec- 
tion 26  of  the  Liquor  Control  Act,  Laws  of  1937»  page  531*  This  sec- 
tion reads  in  part  that  "whenever  it  shall  be  shown,  or  whenever  the 
Supervisor  of  Liquor  Control  has  knowledge  that  a dealer  licensed 
herexinder,  has  not  at  all  times  kept  an  orderly  place  or  house,  or 
has  violated  any  of  the  provisions  of  this  act,  said  Supervisor  of 
Liquor  Control  shall  suspend  or  revoke  the  license  of  said  dealer." 

The  same  authority  is  given  the  supervisor  in  the  Identical  language, 
with  the  exception  of  the  word  "suspend,"  over  licensees  xinder  the 
Non-Intoxicating  Beer  Act  by  Section  13139-2-24,  Laws  of  1935*  page 
402. 


These  two  sections  are  the  only  provisions  of  this  law  which 
prescribes  the  duties  and  powers  of  the  Supervisor  with  reference  to 
revoking  or  suspending  licenses,  except  for  Section  13#  Laws  of  1937# 
page  528,  which  reiterates  the  authority  to  "revoke  or  suspend"  as 
set  out,  supra,  in  Section  26. 
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It  is  from  these  provisions  that  we  must  determine  the  correct 
answer  to  yotir  question.  The  Supervisor  of  Liquor  Control  holds  an 
office  created  by  statute,  and  the  officer  holding  said  office  must 
find  his  authority  to  act  in  the  statute.  It  is  apparent  here  that 
the  statute  does  not  directly  give  the  Supervisor  the  authority  to 
do  that  contemplated  by  your  letter. 

In  4.6  C.J.,  Section  28?,  page  1032,  it  is  said: 

"In  addition  to  powers  expressly  conferred 
upon  him  by  law,  an  officer  has  by  implication 
such  poX'Ters  as  are  necessary  for  the  due  and 
efficient  exercise  of  those  expressly  granted, 
or  such  as  may  be  fairly  Implied  therefrom. 

But  no  powers  will  be  implied  other  than  those 
which  are  necessary  for  the  effective  exercise 
and  discharge  of  the  powers  and  duties  expressly 
conferred  and  imposed,  and  where  the  mode  of  per- 
formance of  ministerial~'duties  is  prescribed,  no 
fixr^er  power  Is  implied." 

Pxorther,  in  Section  290,  page  1033»  it  is  said; 

"Powers  conferred  upon  a public  officer  can  be 
exercised  only  in  the  manner,  and  under  the 
circumstances,  prescribed  by  law,  and  any 
attempted  exercise  thereof  in  any  other  manner 
or  under  different  clrcxirastances  is  a nullity." 

And  in  Section  292,  page  1033*  it  is  said: 

"In  the  absence  of  statutory  authority,  an 
officer  in  performing  a statutory  duty  which 
does  not  involve  the  exercise  of  discretion 
is  without  the  power  of  amendment;  and  when 
the  .judgment  or  discretion  of  an  executive 
officer  has  been  completely  exercised  In  the 
performance  of  a specif Ic  duty,  the  act  per- 
formed is  beyond  his  review  or  recall,  ai~ 
though  the  statute  conferring  authority’  ex- 
pressly makes  his  determination  discretionary." 

Applying  these  excerpts  from  Corpus  Juris  to  the  present  question, 
we  see  that  the  legislature  has  prescribed  the  mode  in  which  a licensee 
is  to  be  punished  for  violation  of  the  law  - that  is,  revocation  or 
suspension  of  his  license  by  the  Supervisor  - thus,  "no  further  power 
can  be  implied,"  but  he  must  exercise  this  power  "only  in  the  manner 
. . .prescribed. by  law."  When  a hearing  la  had  and  a finding  of 
guilty  made  with  an  order  assessing  the  pxinishment  issued  pursuant  to 
said  hearing,  the  supervisor  has,  under  the  statutes  completely 
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exercised  his  judgment  or  discretion  in  the  performance  of  a specific 
duty  - that  of  punishing  a violator  - and  "the  act  is  beyond  his  re- 
view or  recall,'' 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  once  the 
Supervisor  has  made  a definite  finding  of  the  guilt  of  a person 
holding  a license  for  violating  the  liquor  laws,  and  assessed  the 
punishment  that  person  is  to  receive  for  said  violation,  he  no 
longer  has  any  power  or  authority  to  reopen,  set  aside  or  change 
said  order. 

Respectfully  submitted. 


Tyre  W.  Burton 
Assistant  Attorney  General 

APPROVED: 

J.  E.  TAYLOR 

(Acting)  Attorney  General 


Supplement  to  opinion  to  ()oio'nel  lil,  J.  )^cMahon,'  dated  May  7#  193^5 


The  following  additional  authorities  support  the  foregoing  con- 
clusion: 

In  Garfield  v.  United  States  ex  rel.  Goldsby,  30  App.  Cases 
(D.  C.)  l.c.  183,  it  is  said: 

"It  is  ^ *well  settled  ^ when  the  judgment 
or  discretion  of  an  executive  officer  has  been 
completely  exercised  in  the  perf orxiiance  of  a 
specific  duty,  the  act  performed  is  beyond  his 
review  or  recall,  xinless  power  to  that  extent 
has  also  been  conferred  upon  him," 

In  Cress  v.  State,  l52  N.E.  822(Ind,)  the  court,  in  discussing 
the  power  of  an  officer  to  undo  an  act  completed,  said  l.c.  826: 

"And  power  to  undo  an  act  once  done  will  not  be 
i-mplled  from  the  mere  grant  of  power,  in  the 
exercise  of  a sound  discretion,  to  do  the  act." 

In  Throop*s  Public  Officers  Section  ^6^.  , p,  53)+,  it  is  stated: 

* -st-where  a quasi  judicial  power  has  been 
exercised,  upon  which  a private  individual 
has  acquired  rights,  the  rule  is  the  same, 
as  where  a judgment  has  been  rendered  by  a 
court  of  inferior  and  limited  jurisdiction 


-3- 


Colonel  E.  J.  McMahon 


that  13,  that  the  officer  or  body  can  exercise 
the  power  only  once,  and  cannot  afterwards 
alter  his  or  its  decision.*' 

In  People  v.  Cantor,  l80  N.Y.S.  l.c.  l55»  it  is  said: 

"It  is  true  that,  where  quasi  judicial  power 
is  conferred  upon  an  administrative  officer 
or  body,  the  exercise  of  such  power  is  not 
generally  subject  to  review  by  the  official 
or  the  board  making  theddetermlnat ion,  Tin- 
less  the  power  of  review  is  also  conferred  by 
the  statute.  (Case  cited)  The  question  always 
is  whether  the  power  conferred  was  in  its  nature 
qtxasi  judicial  or  merely  administrative;  and  the 
answer  to  that  question  depends  upon  the  proper 
construction  of  the  statute  conferring  the  power." 


LAWRENCE  L.  BRADLY 
Assistant  Attorney  General 


LIQ,UOR  CONTROL: 


Intoxicating  beer  must  be  inspected  and 
the  inspection  fee  paid  while  the  beer  is  in 
hands  of  brewer#  If  distributor  desires  to  bottle 
bulk  shipment  of  beer,  he  must  procure  proper  label 
and  affix  on  said  bottles  or  containers* 

ggy  as*  1936  


Col.  £.J.  MoKabon 
Superrlsor  of  Liquor  Control 
Jefferson  City,  Mlssoiiri 

Dear  Sir; 

This  department  is  in  receipt  of  your  letter 
of  Uay  7,  1936,  in  which  you  submit  the  following: 

"Brewers  operating  under  a 5^ 
beer  solicitors  permit  are  ship- 
ping beer  in  bulk  to  distributors 
located  with  this  State,  said 
distributors  in  tiirn  bottling  the 
beer  in  32  and  54  oz.  bottles. 

The  beer  shipped  in  bulk  is  tax 
paid  at  the  Brewery  at  the  rate 
of  52^  I>er  barrel  and  as  a re- 
sult the  distributors  have  not 
been  affixing  the  cuse  stamp  bas- 
ing their  refusal  to  do  so  on  the 
theory  of  double  taxation;  there- 
fore. 

Upon  these  facts,  you  present  this  question:  tlay 
brewers  ship  beer  in  bulk,  without <the  bulk  shipment 
bearing  the  inspection  label,  to  distributors  located  in 
this  state,  who  in  turn,  bottle  the  bulk  shipment  and 
affix  the  inspection  label  on  the  bottles  or  containers? 

Section  34,  Lxtra  Session  Laws,  1933-34,  page  69, 
proTides  in  part  that  "It  shall  be  the  duty  of  the  Sui>erTisor 
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of  Liquor  Control  to  oauaa  to  bo  inspootod  all  boor,  as 
herein  defined,  or  other  Intoxicating  atalt  liquors,  brewed, 
manufactured  or  sold  In  this  state,  and  * to  place 

upon  the  package  containing  such  beer  or  Intoxicating  malt 
liquor  his  label,  certifying  that  the  same  has  been  Is- 
spected  6uad  made  from  wholesome  Ingredients”. 

oeotlon  37,  Laws  of  1935,  page  262,  provides  that 
the  Supervisor  shall  be  paid  ”for  the  Inspecting  and  gauging 
of  all  malt  liquors  containing  alcohol  In  excess  of  three 
and  two  tenths  (3.2%)  per  cent  by  weight,  * * * * the  sum 
of  sixty -two  (62^)  cents  per  barrel”* 

It  will  be  ziotlced  that  these  sections  pertaining 
to  the  labeling.  Inspection  and  gauging  of  Intoxicating  malt 
liquors,  do  not  state  In  whose  hands  said  beer  is  to  be  in- 
spected, that  Is,  the  brewer  or  the  distributor. 

£ven  though  the  above  sections  do  not  expressly  pro- 
vide the  time  and  place  for  the  Inspection  of,  and  the  pay- 
ment of  Inspection  fees  on  Intoxicating  malt  liquors.  It  Is 
clear  that  Sections  34  and  37,  supra,  contemplate  that  the 
fees  ere  to  be  paid  at  the  tliM  and  place  the  Inspection  and 
labeling  takes  place. 

In  VtThose  hands  should  Intoxicating  liquors  be  In- 
spected? The  answer  to  this  must  be  gleaned  from  other  pro- 
visions of  the  act  since  there  Is  no  express  provision  con- 
cerning this. 

Section  17,  Lxtra  Session  Laws,  1933-34,  provides 

that! 


•*Ths  term  'Intoxicating  liquor*  as  used 
In  this  act  shall  mean  and  Include  al- 
cohol for  beverage  purposes,  alcoholic, 
spirituous,  vinous,  fermented,  malt,  or 
other  liquors,  or  combination  of 
liquors,  a part  of  which  Is  splrltuoxis, 
vinous,  or  fermented,  and  all  preparations 
or  mixtures  for  beverage  purposes,  con- 
taining In  excess  of  three  and  two-tenths 
(3.2)  per  cent  of  alcohol  by  weight.” 

This  definition  Includes  intoxicating  malt  liquors. 
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Seotlon  41a,  ii^tra  Session  Laws,  1933-34,  pags  91, 
proYides  that: 


'*Any  person  Vtrho  shall  haul  or  trsns- 
port  intoxioutlng  liquor,  whether  by 
boat,  airplane,  automobile,  truck, 
wagon  or  other  oonveyunoe,  in  or  into 
this  state,  .for  sale,  or  storage  and 
sale  in  this  state,  upon  whioh  the  re- 
quired inspeotion,  labeling  or  gauging 
fee  or  license  has  not  been  paid,  shall 
upon  oonYlotlon  thereof,  be  deemed 
guilty  of  a misdeiiieanor.* 

In  Tiew  of  this  seotlon,  how  can  the  distributor  ob- 
tain beer  in  bulk  that  has  not  been  inspected,  ^uged,  and 
labeled?  No  transporter  can  or  will  transport  said  beer 
from  the  brewer  to  the  distributor.  The  only  result  whioh  can 
follow  in  applying  the  proTisions  of  beotion  41a,  supra,  is 
that  intoxicating  malt  liquor  must  be  inspected  in  the  hands 
of  the  brewer.  ijoA  this  is  entirely  proper  because  the  in- 
spection is  for  the  purpose  of  seeing  that  said  beer  is  made 
of  the  proi>er  ingredients  and  under  sanitary  conditions  in  the 
brewery,  oection  31,  Extra  Session  Laws,  1933-34,  page  89. 

The  inspeotion  fee  must  be  paid  at  the  tine  and  place  said 
beer  is  gauged  and  labeled,  and  that  is  in  the  hands  of  the 
brewer . 


.nsuming  that  a distributor  has  purchased  beer  in  bulk 
from  a brewer,  bottled  the  aame  and  now  desires  to  place  it  on 
the  market,  will  said  distributor  hare  to  purchase  labels  to 
place  on  said  bottles  or  containers? 

Seotlon  39,  ixtra  ;:>e88ion  Laws,  1935-34,  page  90,  pro- 

Tldes : 

'*^'>ny  person  who  shall  sell  any  intoxi- 
cating liquors,  as  herein  defined,  within 
this  statute,  whioh  ♦ ♦ * (are)  ♦ ♦ * con- 
tained in  packages  which  shall  not  hare 
upon  them  the  certificate  and  label  of  the 
SuperTlSOT  of  Liquor  Control  * * * * shall 
be  deemed  guilty  of  a misdemeanor.** 

The  law  ewen  goes  further  and  not  only  maksB  the  sale 
of  non-labeled  intoxicating  malt  liquors  a crime,  but  by  Sec- 
tion 8,  Laws  of  1937,  page  528,  proTides  thati 

"No  person  shall  possess  intoxicating 
liquor  within  the  State  of  Missouri 
unless  the  package  in  which  such 
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intozloating  liquor  is  ooatained  and 
from  whloh  It  Is  taksn  for  conaiunp- 
tlon  has,  sdills  oontainlxig  auoh  in- 
tozloatln^  liquor,  been  labeled  and 
sealed  with  the  offieial  seal  pre- 
soribed  under  this  act  and  the  regu- 
lations made  hereunder;  * * *•** 

Thus,  we  see  that  in  this  state,  no  person  may  trans- 
port, sell  or  possess  non-labeled  and  uninspected  intozi- 
oatlng  malt  liquor.  If  the  distributor  chooses  to  buy  beer 
in  bulk,  upon  which  the  inspection  fee  has  been  paid  - and 
this  is  the  only  way  he  can  buy  it  - and  bottle  sans,  he 
must  procure  labels  for  said  bottles  or  containers,  plaoe 
said  labels  on  said  bottles  or  containers  while  he  has  said 
beer  bottled  and  in  his  possession,  and  before  he  offers 
the  same  for  sale. 

It  has  been  advanced  that  this  will  subject  said 
beer  to  double  taization,  whloh  is  not  favored  or  peraitted. 
State  ez  rel,  v.  Louisiana  and  Missouri  R.R.  Co,,  215  Mo, 

479,  Concernlxig  this,  it  is  apx>arent  that  the  distributor, 
by  his  own  conduct  (bottling  the  bulk  shipment),  has  placed 
himself  in  the  position  of  having  to  pay  another  inspection 
fee.  The  law  provides  a course,  if  followed,  whereby  the 
distributor  will  not  be  compelled  to  pay  said  inspection  fee* 
This  course  being  to  handle  and  place  said  beer  on  the  market 
in  the  original  container  In  \/hioh  it  was  placed  by  the  brewer* 
Under  these  circumstances,  we  do  not  think  the  distributor  is 
in  a position  to  register  a valid  complaint  upon  being  com- 
pelled to  pay  another  inspection  fee  on  a bulk  shipment  of 
beer  which  he  has  bottled* 


CONCLUSIOir 

Therefore,  it  is  the  opinion  of  this  department  that 
intozlcating  malt  liquor  must  be  inspected,  labeled  and  the 
inspection  fee  paid  while  said  beer  is  in  the  hands  of  the 
brewer*  That  a distributor,  if  he  purchases  said  beer  in 
bulk  from  the  brewer,  upon  which  the  inspection  fee  has  been 
paid,  and  bottles  the  same,  must  procure  and  plaoe  upon  said 
bottles  or  containers  the  proper  inspection  labels  in  order 
to  possess  and  offer  the  beer  for  sale* 

APPBOTKD  Byi  Respectfully  submitted, 


TxnrnzK 

(Acting)  Attorney  General 


TXRJS  V.  BURTON 
iissistant  Attorney  General 
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lion.  Roy  W.  *>oCliee 
t^roaeouting  i*ttorney 
i.ayne  County 
Creenville,  luiaaouri 


ijear  Sirs 


This  will  aoVaioeledge  receipt  of  yo-ra  of  the  I'Jth 
which  rea  '.8  aa  follows t 


"Thia  office  and  iion.  Robert  !•  Cope, 

Judge  of  the  33rd  circuit  would  appre- 
ciate an  opinion  frorr.  you  regarding  the 
holding  of  tiie  regular  August  Term  of 
court  in  Wayne  County,  U.ssojri. 

"As  you  no  doubt  know,  hon.  E.  U.  ijear- 
ing.  Judge  of  t.  e ii^lst  Judicial  circuit 
of  wiiioii  V;ayne  Covinty  is  a part,  died 
recently  and  the  iovernor  lous  not  seen 
fit  to  ciake  an  appointment  or  toll  us 
when  he  will  make  ti^e  appoi.it;nent,  ex- 
cept to  say  that  it  will  be  after  Au- 
gust !• 

"I  talked  to  Judge  Cope  today  axid  he  said 
t at  i:a  v<ould  be  s:lad  to  hold  the  term  of 
court  for  us  if  he  co>^ld  legally  do  so  and 
asked  tijkt  x secure  an  opinion  from  you  in 
tlu^it  regard*  Our  court  i .eets  on  Au'<;uct  1, 
but  Jud  ;o  Cope  says  tnut  la  cannot  sit  un- 
til August  0* 
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"P1mi8«  give  us  your  opinion  «■  to  vho- 
thor  undor  the  olrcumtanoes  Judge  Cope 
has  the  authority  to  hold  our  term  of 
court  and  outline  the  procedure*” 


Tlxere  is  no  statute  of  this  state  wliich  makes  any  provi- 
sion for  holding  court  in  a cijrouit  after  tl:xe  death  of  the  judge 
of  that  circuit  and  before  the  appointment  of  his  successor*  Hov- 
ever.  Section  29,  Article  6 of  the  Constitution  of  Miasouri  pro- 
vides as  follows I 

*If  t:  ere  be  a vaoanc:,  in  the  office  of 
Judge  of  any  circuit,  or  if  the  Judge  be 
sick,  absent,  or  trtxca  any  cause  tmable  to 
hold  any  term  or  purt  of  term  of  court,  in 
any  county  in  his  circuit,  such  term  or  part 
of  term  of  court  may  be  held  by  a Judge  of 
any  other  circuit]  and  at  the  request  of 
the  Judge  of  any  circuit,  any  term  of  court 
or  part  of  term  in  his  circuit  may  be  held 
by  the  'Judge  of  any  other  circuit,  and  in  all 
such  cases,  or  in  any  case  where  the  Judge 
cannot  preside,  the  deneral  Assembly  shall 
make  such  aoditional  provision  for  bolding 
court  as  may  be  found  neeessaz*y*” 


The  answer  to  your  question,  tcierefore,  turns  upon  the 
effeet  of  the  first  part  of  the  foregoing  constitutional  pro- 
vision* If  that  paz^  of  saj.d  constitutional  provision  is  self 
enforcing*',  than  the  Judge  of  another  circuit  can  hold  court  duz^ 
ing  the  vacancy  caused  by  the  death  of  the  Judge  of  another  cir- 
cuit* 


Whether  said  part  of  the  constitutional  provision  above 
mentioned  is  self-exeeuting  must  be  determined  by  well  kziown 
rules  of  coivstru:  tion  of  constitutional  provisions  in  that  z>e- 
gard*  The  general  rule  as  to  determining  whether  constitutional 
provisions  are  self-executing  has  been  stated  in  12  C*J*  729  in 
tl^e  following  langiiaget 

"Constitutional  pz*oviaions  are  self-exe- 
cuting idxen  there  is  a manifest  intention 
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that  thay  abould  go  Into  inmadlato  of- 
faetf  and  no  anolllary  laglslatlon  la 
nacaaaary  to  tha  anjoyment  of  a right 
given^  or  tha  anforcaoant  of  a duty  iai- 
poaad." 


Again  tha  rule  has  been  statad  in  11  Am.  Jur.  692  in 
tha  following  language i 


"Another  way  of  stating  this  general^ 
governing  principle  is  that  a constitu- 
tional provision  is  self -executing  if 
tharo  is  nothing  to  be  dona  by  tha  legis- 
lature to  put  it' in  operation*  In  other 
worda*  it  must  be  regarded  as  aelf-exe- 
euting  if  the  nature  and  extent  of  the 
right  conferred  and  the  liability  impoeed 
are  fixed  by  the  Constitution  itaelf^  so 
that  they  can  be  determined  by  an  exsusina- 
tion  and  eonstruction  of  its  terms,  and 
there  is  no  Isuaguage  indicating  that  the 
eubject  is  rofenred  to  tha  legislature  for 
action*" 


The  courts  of  this  state  have  laid  down  the  role  for 
construction  in  this  particular  in  the  case  of  Sharp  v*  Na- 
tional Biscuit  Co*,  179  Mo*,  1*0*  563  in  the  following  lan- 
guage! 


"A  constitutional  provision  may  be  said  to 
be  self -executing  if  it  supplies  a suffi- 
cient rule  by  means  of  which  the  right  gi- 
ven may  be  enjoyed  and  protected,  or  the 
duty  is^sed  may  be  enforced}  and  it  is  not 
self-axeeuting  when  it  ueroly  indicates  prin- 
ciples, without  laying  down  rules  by  means 
of  which  those  principles  may  oe  given  the 
force  of  law*  (Cooley's  Const*  LLs*  (7  £d*), 

p*  121*)" 
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Our  question  then  ia«  does  the  first  part  of  the  con- 
stitutional provisio::  under  discussion  supply  a rule  by  means 
of  which  the  right  given  thereby  may  be  enjoyed  and  exercitedT 
That  part  of  the  constitutional  provision  grants  the  right  or 
power  to  the  circuit  judge  of  another  circuit  to  hold  a tsxwi 
or  part  of  a term  of  court  in  another  circuit  when  there  is  a 
vacancy  in  the  office  of  judge  of  such  other  circuit*  Hoir> 
ever,  that  part  of  the  constitutional  pTOVlsion  does  not  set 
out  any  rule  or  method  by  means  of  which  that  right  or  power 
may  be  exercised*  There  are  a large  ntmber  of  clreuit  judges 
in  the  State  of  Missouri*  If  one  of  such  judges  should  die, 
which  one  of  the  other  circuit  judges  of  the  state  can  exer- 
cise the  power  granted  by  said  constitutional  provisionT  Shall 
it  be  the  jiuige  of  a next  adjoining  oiz*oult,  or  could  a circuit 
judge  from  a far  distant  comer  of  the  state  appear  upon  the 
scene  and  proceed  to  hold  eoux*t  in  the  olrouit  where  the  vacancy 
exists?  Is  it  Isft  msx*sly  to  the  discretion  or  willingness  of 
the  other  judges  as  to  whether  one  of  than  shall  hold  court  in 
the  oiroult  where  the  vacancy  exists?  Suxipose  ssveral  of  the 
other  circuit  judges  of  the  state  should  arrive  at  the  circuit 
where  the  vacancy  exists  and  insist  upon  their  right  to  hold 
court  in  that  circuit*  In  the  latter  ease,  which  of  the  judges 
could  actually  hold  the  court? 

We  l:iave  suggested  the  foregoin.^  questions  to  ssqphasise 
the  fact  that  the  oonetitutional  provision  doss  not  sat  out  any 
method  by  wliioh  ttis  riglit  granted  oa^  be  enjoyed*  That  part  of 
tliS  constitutional  provision  svidsntly  rsqulrss  snabli  ig  legis- 
lation by  the  Legiblatare  to  put  it  into  operation*  It  would 
be  within  the  provi..ce  of  the  Legislature  to  say  in  s case  where 
a circuit  judge  dies  how  another  circuit  judge  should  be  called 
in  or  designated  to  hold  court  in  the  circuit  where  the  vacancy 
existed*  The  Legislature. has  not  passed  any  such  enabling  legis- 
lation, and  therefore,  the  power  granted  to  other  circuit  judges 
in  such  cases  ea  inot  bs  exercised  by  thssi*  In  the  ease  of  Cowart 
v*  iitate.  111  Pao*  672,  ti  e court  was  considering  a constitutional 
provision  of  the  Stats  of  Oklahoma  which  reads  bs  follows i 


"In  tlie  event  any  judge  shall  be  dis- 
qualified for  any  reason  from  trying 


Hon.  Roy  W.  UoOhea 


■6- 


July  26,  193G 


&ny  case  in  his  district,  tlie  parties 
to  8J0^4  case  may  a ;rce  upon  a Judge  pro 
tempore  to  try  the  saino,  anu  if  sach  par- 
ties caiinot  a;pree,  at  the  request  of  eiti  er 
party  a Juu  • pro  tempore  may  oe  elected 
by  the  uembers  of  the  ^ar  of  the  district, 
presexit  at  such  toxntu  if  no  election  for 
Juotje  pro  tempore  sx.all  oe  h o,  the  Chief 
Ju8tJ.oe  of  tlxe  state  shall  desi  ^ate  scene 
other  aistriot  Jud.je  to  try  such  case." 


In  discusaxng  said  provision  tixe  court  said,  l.c.  C74 


"In  our  opitiiun  t e holding  of  such  an 
election  necessitates  tlxe  provision  of 
some  metJxod  of  voting,  of  oaixvassl  ig  and 
tabulating  ti:e  votes  cast,  and  of  aeclarlng 
and  recox*dlng  the  result;  and  the  votes 
joust  be  canvassed  ana  the  result  detemined 
and  declared  by  some  perf:on  or  persons  desig- 
nated by  lav.  irovisi>'.  must  3#  .rade  for  the 
time  and  plaoe  of  holding  the  election,  and 
the  notice  to  be  given  thereof;  and  sorre  one 
must  be  vested  wit:  authority  to  detemine 
who  is  entitled  to  vote  In  such  election. 

But  the  Constitution  makes  provision  for  none 
of  these  matters.  It  merely  declares  that  at 
the  request  of  either  pi.rty  a Judge  pz*o  tem- 
pore  may  be  elected.  It  does  not  pz*ovide  tixs 
machinery  or  procedure  for  holding  the  elec- 
tion. It  oontains  no  provision  for  notice  to 
ti;e  bar  of  any  otlier  person  of  the  time  and 
place  of  holding  it;  no  provision  insuriiig  its 
fairness,  regularity,  and  legality;  no  provi- 
sion Insuring  the  correct  declaration  of  the 
result,  iio  recoru  is  required  to  be  made  or 
kept,  and  no  person  is  authorised  or  empowered 
to  determine  and  declare  the  result.  Without 
a requi.'ement  of  notice  tixat  such  an  election 
is  to  be  held  and  the  ti'ne  thei^eof,  with  no 
method  of  voti  ig  provided  for,  with  no  person 
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doalgnated  to  oo.iduct  the  election  and 
to  pass  upon  ano  deterraine  tl:e  right  of 
any  person  to  vote  therein^  no  one  auth- 
orised to  declare  the  result,  no  record 
required  to  inade,  no  mlnlmvaa  limit  as 
to  the  number  whose  participation  may  con- 
stitute an  election,  no  pz^>vl8lon  as  to 
whetl  er  a mere  plurality  or  a majority 
vote  Is  required  to  elect,  and  no  restric- 
tions upon  the  rl  dit  of  tie  Interested  at- 
tomieys  to  participate  therein,  all  sorts 
of  fraud  and  wrongdoing  could  easily  be 
perpetrated  In  an  attempted  election,  and 
the  appellate  court  could  have  no  means  of 
telling  and  no  rule  for  determining  wheti  - r 
tixe  election  was  I'alrly,  honestly,  and  le- 
>^aliy  coi.duoted,  and  whetiisr  the  person  who 
presided  as  special  Judge  In  the  trial  was 
In  fact  elected*  An  tinsesmly  scrax^ble  for 
advantage  in  tiie  election  might  easily  en- 
sue; and  oue  side  or  the  otiier,  by  ecnploy- 
Ing  tixree  or  four  attorneys,  might  by  ti^eir 
votes  control  ti  e election  and  place  on  the 
boiiOh  as  special  juuge  an  unfit,  lnoot.:re- 
tent,  or  partisan  per^^on*  In  our  opinion, 
by  every  declared  test,  tills  provision  Is 
not  self-exeoutl  .g*  It  grants  the  power 
and  creates  the  r ight  to  elect  a speousl 
judge,  but  it  pz^ovidea  no  means  or  procedure 
by  wiilch  the  power  may  be  exorcised  or  the 
right  enforced  or  protected;  and  the  provi- 
sion of  such  laeans  and  procedure  Is  neces- 
saz^  to  give  It  effect*” 


By  si  liar  reasoning  we  think  that  the  first  part  of  Sec- 
tion 29,  Article  6 of  the  Uissourl  Constitution  gzrnmts  a power 
and  oz^ates  a ris^t  in  other  olz^ult  judges  of  the  state  to 
hold  court  in  a clx*oult  where  a vacancy  exists,  but  It  pz*ovidee 
no  means  or  procedure  by  vdiich  the  jpower  tray  be  exercised  or 
tie  right  enforced*  'Tiiez*efoz^,  such  means  and  procedure  must 
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bo  aupplied  by  legislation  before  the  constitutional  r;rant 
of  power  can  be  exercised* 

Xt  is  to  be  noted  trat  tLe  secojd  part  of  t>.e  constl- 
tutiunal  provision  being  considered  provides  tl:;.at  tlTiC  Judge 
of  any  circuit  may  call  iii  the  judge  of  another  circuit  to 
hold  a term  or  part  of  tena  of  court#  That  grants  ti.e  power 
to  such  otlior  cj.rcuit  Juuges  and  also  provides  a >?tean8  or 
procedure  by  whxch  such  power  may  be  exercised#  That  part 
of  tl^e  constitutional  provision  is  therefore  self*executing« 
and  such  was  the  holding  of  tlie  court  in  the  case  of  State 
ex  rel  v*  Hlgbee#  43  S*Vi'#  (2d)  l*o#  827  in  the  following 
language  t 


’’That  part  of  tl)e  section  authorizing 
circuit  judges  to  hold  court  In  other 
circuits  under  the  circumstances  men- 
tioned, if  requested  to  do  so  b>  the 
regular  judge,  is  self-enforcing*" 


It  is  to  be  noted  also  that  said  ooostltutional  provi- 
sion provides  tiiat  in  any  case  where  the  judge  cannot  preside 
tiie  Oeneral  Asswably  sliall  make  such  additional  provision  for 
holding  court  as  may  be  found  necessary#  The  Legislature  has 
passed  additional  provisions  to  cover  such  oases  as  will  be 
seen  by  reference  to  Sections  1942,  1943,  194B,  3649  and  36L1, 
H.  3.  Uo*  1920*  However,  the  i.egislatura  has  not  seen  fit  to 
make  any  provision  for  ti.e  exez*ci8e  by  other  clrc  ^it  judges 
of  the  state  of  tiie  right  granted  tlxem  by  the  first  part  of 
said  constitutional  amendtuent  and  in  the  absence  of  such  en- 
abling legislation  there  is  no  way  by  which  this  right  can  be 
exerolaod# 


COuCLUSXbif 


It  is,  therefore,  tixe  opinion  of  this  office  tliat  in 
case  of  the  death  of  a circuit  judge,  the  jurge  of  another 
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circuit  of  the  state  cannot  hold  court  In  the  circuit  of  such 
deceased  Judge  during  the  vacancy  caused  by  the  death  of  such 
judr^e* 


Yours  very  truly 


iiA;dil  H.  KAY 

Assistant  Attorney  General 


A;  IKOVjiDt 


J**  iV'*  > 6'ii 

(iiotlng)  Attonioy  General 


PEDDLERS  : 


What  constitutes  selling  as  a peddler 
80  as  to  reQulre  license  as  such. 


August  18,  1958 


Honorable  Harry  MoGee, 
State  Representative, 
Warren  County, 
Warrenton,  Missouri. 

Dear  Sin 


This  will  acknowledge  receipt  of  your  letter  of 
August  15,  1953,  requesting  an  opinion  on  the  following: 

An  oil  distribution  coztqpany  has  a bulk  plant 
located  within  an  Incorporated  city.  The  company  pays 
a merchant's  license  and  property  taxes.  It  has  an 
employee  distributing  Its  products  throughout  the 
coxmty.  Is  this  type  of  business  that  of  a pedcler? 

For  the  purpose  of  this  opinion  we  are  assuming 
that  It  la  the  ooimty  peddler's  license  to  which  you 
have  reference  and  whether  a company  engaged  In  this 
business.  In  the  manner  ou  tlined,  must  obtain  a county 
license  to  peddle. 

Section  15512,  R.  S.  Mo.  1929,  from  which  we  have 
deleted  Inapplicable  provisions.  Is  as  follows: 

"Whoever  aheQ.1  deal  In  the  selling  of 
« « « * goods,  wares  or  merchandise, 

« « « « by  going  about  from  place  to 
place  to  sell  the  same  Is  declared  to 
be  a peddler. * 

In  City  of  Aurora  v.  Stafford-  61  3.  W.  (2d)  647, 
the  Springfield  Court  of  Appeals  Interpreted  the  meanl^ 
of  this  statute.  Vthat  Is  said  in  that  case  we  think  is 
decisive  of  the  question  before  us  here. 


Hon.  Harry  McGee 


2-- 


August  18,  1938 


The  Stafford  case  was  one  which  Involved  the  con- 
struction to  be  placed  on  an  ordinance  of  the  City  of 
Aurora  which  was  substantially  the  same  as  the  above 
stetute.  The  defendant  in  said  case  was  the  agent  of 
a bakery  located  in  Springfield,  Missouri.  This  agent 
was  engaged  in  driving  a truck  for  the  bakery  and 
selling  and  delivering  to  regular  customers  of  said  - 
bakery  in  Aurora  its  products.  The  truck  was  loaded 
In  Springfield,  driven  to  Aurora  whore  the  driver 
contacted  the  regular  customers,  ascertained  what  they 
wanted  and  supplied  them.  Mo  sales  were  made  direct 
to  the  consiuner.  The  bakery  confined  its  sales  to 
wholesale  distributicn  to  merchants  for  resale. 

In  passing  on  this  case  the  court  said  at  1.  c. 
page  548 t 

"*  * * The  term  ‘peddler*  in  the 
statute  and  ordinance  should  be 
given  its  meanizxg  as  it  is  ordi- 
narily understood.  A peddler  is 
generally  understood  to  bo  a per- 
son who  carries  his  wares  with  him, 
and  goes  from  house  to  house  or  place 
to  place  to  sell  them,  and  does  sell 
and  deliver  them  to  each  purchaser 
as  he  goes  along,  without  any  pre- 
vious agreement  relative  thereto. 

* « * ♦ " 

Following  this  the  coxirt  cited  a number  of  cases  bearing 
on  the  question,  and  wont  on  to  say  concerning  them  that: 

"Some  of  these  cases  go  so  far  as 
to  say  that  a wholesaler  selling 
to  a retailer  and  not  to  a consvuner 
is  not  a peddler.  It  is  not  neces- 
sary in  this  case  for  us  to  go  that 
far,  and  we  are  not  prepared  to  say 
that  tinder  no  circumstances  at  all 
could  a wholesaler  who  sold  only  to 
retailers  be  held  to  be  a peddler; 
but  vAien  the  wholesaler  confines  his 
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sales  to  retailers  who  are  his 
regular  customers  he  Is  not  a 
peddler,  even  though  the  party 
delivering  the  goods  does  not 
know  until  he  z^aohes  the  place 
of  business  of  the  retailer  just 
how  such  goods  the  retailer  will 
want." 

We  are  not  advised  by  your  letter  In  jus  t what  way 
this  oil  company  operates  with  respect  to  any  previous 
agreement  to  sell  to  a particular  person  or  whether  the 
parties  with  whom  it  deals  are  its  regular  customers. 
Because  of  t)ils  failure  we  cannot  undertake  to  say 
whether  or  not  it  la  a peddler.  However,  If  Its  manner 
of  operation  brings  it  within  our  holding  here  it  Is 
not  subject  to  pay  a county  peddler’s  license. 

CONCLUSION 

Therefore,  it  is  oiir  opinion  that  if  an  oil 
distribution  company  distributes  and  sells  its  products 
to  retell  merchants  who  are  its  regular  customers  it 
is  not  a peddler  "even  though  the  party  delivering  the 
goods  does  not  know  until  he  reaches  the  place  of 
business  of  the  retailer  just  how  much  goods  the 
retailer  will  want."  Nor  Is  it  a peddlor  if  a previous 
agreement  relative  to  said  sales  was  entered  into. 

Respectfully  submitted. 


TYFJB  W.  ’JURTON 
Assistant  Attorney  General 


APPRO '/iD* 


3.  ri.  TAYLOP. 

(Acting)  Attorney  General 
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ELECTIONS  -'Must  have  resided  in  county  12  months  prior  to 
general  election  before  name  can  be  placed  on 
ballot  for  Prosecuting  Attorney. 


September  24,  1938 


Honorable  Hoy  McGhee 
Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 


Lear  Sirs 


We  have  your  request  of  September  22,  1938 
for  an  opinion  upon  the  following  statement  of  facts i 

"This  office  will  aporeciate  an  opinion 
on  the  following  queationas 

”Can  B,  who  was  a bona  fide  resident 
of  X coiinty  on  April  1,  1938,  and 
who" removed  to  Y ooxmty  on  April  15, 

1938  and  was  placed  on  the  ballot  aa 
a candidate  for  the  office  of  prose- 
cuting attorney  by  the  coimty  central 
copnittee  of  Y county,  after  having 
received  the  Highest  number  of  votes 
for  that  office  at  the  November  elec- 
tion, 1938,  lawfully  assume  said  of- 
fice on  Januairy  1,  1939. 

"If  not,  could  he  assume  the  office 
on  April  15,  1939." 


For  your  information,  we  are  enclosing  copy  of 
an  opinion  written  on  this  identical  subject  to  the 
County  Clerk  of  Washington  County,  which  opinion  holds 
that  a person  whose  name  Fas  placed  on  the  ballot  as 
a candidate  for  Prosecuting  Attorney  must  have  lived 
within  the  coxmty  for  at  least  one  year  prior,  to  this 
November  election,  and  that  if  he  has  not  so  lived  in 
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the  county,  he  Is  Ihellglble  to  such.  This  means  that 
he  could  not  assume  office  at  any  tine  because  he  is  in- 
eligible for  election.  The  County  Clerk  should  not, 
under  such  conditions,  place  hla  name  on  the  ballot  as 
a candidate. 

It  Is,  therefore,  the  opinion  of  this  office  that 
B coxild  not  be  elected  Prosecuting  Attorney  In  Y county 
and  could  not  at  any  tine  thereafter  assume  offTce  by 
reason  of  having  received  a number  of  votes  at  such  elec- 
tion. 


Respectfully  subailtted 


FRANKLIN  L.  REAGAN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  ‘lA'^Lbh 

(Acting)  Attcomey  General 


PERiFE 

Enc. 


LIQUOR  CONTROL 


Supervisor  does  not  have  the  power,  ishen 
license  is  revoked,  to  refuse  to  issue 
to  another  person  a license  coverlhg 
the  same  premises* 


October  13,  1938 


Colonel  E.  J.  McMahon 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  yovir  letter  of 
September  23,  1938,  in  w>.loh  you  request  our  opinion 
on  the  following  questions 

Does  the  Supervisor  of  Liquor  Control  have  the 
authority,  when  a license  is  revoked,  to  refuse  to 
issue  another  license  covering  the  same  premises  cover- 
ed  by  the  revoked  license? 

' If  the  Sup  r vis or  has  this  power,  it  must  be 
fotuid  in  the  law  which  creates  his  office  and  prescribes 
his  duties,  either  expressly  or  by  necessary  implication. 

Section  27,  Laws,  1937,  page  533,  prescribes  the 
qualifications  a licensee  must  have,  as  follows t 

"No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  of 
good  moral  character  and  a qualified 
legal  voter  and  a taxpaying  citizen 
of  the  coxuity,  town,  city  or  village, 
nor  shall  any  corporation  be  granted 
a license  heretmder  unless  the  manag- 
ing officer  of  such  corporation  is  of 
good  moral  character  and  a qualified 
legal  voter  and  taxpaying  citizen  of 
the  county,  town,  city  or  vlllagej 
and  no  person  shall  be  granted  a 
license  or  permit  hereunder  whose 
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license  as  suoh  dealer  has  been  re> 
voked,  *#**#***♦*♦*♦ 
or  sho  emi>l07s  In  his  business  as 
suoh  dealer,  any  person  whose  license 

has  been  revoked  «*«««««««* 

* 

Section  15>a,  Laws  of  Missoiiri,  1955-54,  iilxtra 
Session,  page  82,  pertains  to  the  qualification  of  persona 
desiring  to  sell  intoxicating  liquor  by  the  drink,  and  is  • 
as  follows I 

"Any  person  who  possesses  the  qualifi- 
cations required  by  this  act,  and  who 
meets  the  requirements  of  and  complies 
with  the  provisions  of  this  act,  and 
the  ordinances,  rules  and  regulations 
of  the  Incorporated  city  in  which  such 
licensee  proposes  to  operate  his  busi- 
ness, may  apply  for  and  the  Supervisor 
of  Liquor  Control  may  issue  a license 
to  sell  intoxicating  liquor,  as  in 
this  act  defined,  by  the  drink  at 
retail  for  consumption  on  the  premises 
described  In  the  application.  ««•)(■«" 

Section  16,  Laws  of  Missouri,  1953-34,  Extra 
Session,  page  85,  provides  as  followst 

"No  license  Issued  \mder  this  act 
shall  be  transferable  or  assignable." 

Thus,  it  is  clear  upon  reading  the  above  sections 
together,  that  a license  to  sell  intoxicating  liquors  Is 
something  which  is  a personal  right  of  the  holder.  The 
qualifications  aiKi  disqualifl cations  prescribed  all  per- 
tain to  the  person  and  not  to  a particularly  described 
premise.  This  is  further  boine  out  by  what  is  said  in 
State  V.  Parker  Distilling  Company,  256  Mo.  l.c.  253, 
and  the  definition  of  "liquor  license"  as  contained  in 
55  Corpus  Juris,  psge  529,  section  82. 

\ 

In  the  Parker  Distilling  Conqpany  case  it  is  saidt 

"Since  the  decision  in  Austin  v.  State, 

10  Mo.  591,  it  has  been  the  established 
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law  of  this  state  that  the  rl^t  to  sell 

spirituous  or  intoxicating  liquors  is 

not  a natural  rights  but  is  a calling 

which  no  one  has  the  right  to  pursue, 

without  first  having  received  the 

privilege  or  a license  so  to  do,  from  ■ ^ 

the  lawfxil  authorities  of  the  State." 

In  Corpus  Juris,  supra,  it  is  stated! 

"A  liquor  license  is  a formal  grant  of 
permission  or  authority  from  the  govem- 
mst  or  a state  or  municipality  acting 
through  its  appointed  agents  to  a sele ct- 
ed  individual  to  engage  in  the  sale  « « « 
oT  Intoxicating  liquors." 

The  right  to  close  or  bar  a particular  premise 
from  being  used  for  the  sale  of  intoxicating  liquor  has 
been  Jealously  guarded  by  the  Legislature.  By  Section 
44<-a-10,  Laws,  1935,  page  283,  it  is  provided  that  courts 
having  equity  Jurisdiction  have  the  authority  throu^ 
injunction  to  dose  a particular  premise  used  for  the 
sale  of  intoxicating  liquor  if  its  use  is  such  as  to 
constitute  it  a nuisance  as  defined  by  the  liquor  act. 

The  vesting  of  this  power  in  the  equity  couz'ts  of  this 
state  brings  into  play  the  doctrine  of  "Lxpresslo  unius 
est  exoluslo  alterlus,"  that  is  to  say,  where  the  statute 
vests  authority  in  a certain  body  it  necessarily  includes 
a negative  Uiat  no  other  body  shall  exercise  said  authority. 
Kroger  Grocery  and  Baking  Con^jany  vs.  City  of  St,  Louis, 

106  S.  W,  (2d)  436  (Lo.), 

A liquor  license  is  a thing  personal  to  the  holder 
ther^  of . The  Supervisor  has  the  duty  to  see  that  the 
applicant  for  a license  is  qualified  and  that  the  premises 
described  is  constznicted  in  the  manner  required.  He  is 
not  enjoined  with  the  duty  of  ascertaining  the  moral 
character  of  the  premises  (if  such  inanimate  objects  can 
be  said  to  possess  morals).  The  authority  to  close  by 
injunction  premises  operated  in  such  a manner  as  to  constitute  a 
nuisance  is  vested  in  the  courts  of  this  state  having 
equity  Jurisdiction  and  this  excludes  the  Supervisor 
for  exercising  such  i>ower. 
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Wa  do  not  mean  to  convaj  the  impraaalon,  howavar, 
that  wa  are  holding  the  Supervisor  is  without  authority 
to  refuse  a permit  when  It  appears  that  the  subsequent 
application  by  another  person  is  merely  a blind  In  order 
to  permit  the  revoked  licensee  to  continue  his  business 
under  the  name  of  another.  This  would  be  doing  Indirect- 
ly what  is  prohibited  being  done  direotly  and  cannot  be 
permitted.  State  ex  rel.  v.  Gorden,  236  Mo.  l.o.  167. 
Also,  we  might  call  attention  to  the  fact  that  Section 
27,  supra,  x>rohiblt8  a licensee  from  employing  in  his 
business  a person  whose  license  has  been  revoked. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  de]:)artment 
that  the  Supervisor  of  Liquor  Control  does  not  have  the 
authority  to  refuse  to  Issue  a license  when  the  premises 
described  in  the  application  is  the  same  upon  which  a 
previous  license  has  been  revoked. 

Respectfully  submitted. 


TYRii  W.  BURTON 

Assistant  Attorney  General 


Ai' PROVED: 


TTTTTITO!^ 

(Actizxg)  Attorney  General 


LLfliDA 


INTaXICATINO  LIQUORS I 
STUDENTS t 


Section  11338,  R.  S.  NO.  1919, 
prohibiting  sale  of  Intoxicating 
liquors  to  students  stands  repealed 


December  8,  1938 


Honorable  S.  J.  MoNahon 
Supervisor 

Department  of  Liquor  Control 
Jeffersmi  City,  Missouri 


Dear  Slrt 


We  have  received  your  letter  of  December  6, 

1938,  idtleh  reads  as  follows t 

"I  have  copy  of  REPORT  OF  STATUTE 
RSmiQN  COMOSSION  AND  PROPOSED 
LEaiSLATlYE  SNACTMIIITS  recently  pub- 
lished, and  BQT  attention  has  been 
called  officially  to  page  kj,  and 
paragraph  77,  In  re  * selling  liquor 
to  student  - penality. ' 

"The  question  has  been  raised  as  to 
tdiether  the  Revised  Statutes  of  1919, 

Section  11338,  prohibiting  the  sale 
of  Intoxloatl^  liquors  to  the  students 
of  the  university  of  Missouri,  or  any 
other  college  or  academy  of  the  State, 

Is  still  In  effect  or  has  been  voided 
by  any  subsequent  legislative  action. 

"I  request  your  opinion  on  this  sub- 
ject for  the  guidance  of  this  Depart- 
ment. " 

Section  11338,  R.  S.  No.  1919,  did  pz>ovlde  that 
amy  person  idio  should  knowingly  sell,  give  or  In  any  manner 
dispose  of  amy  Intoxicating  liquor  to  amy  student  of  the 
Ihilverslty  of  the  State  of  Missouri,  or  of  any  school. 
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college  or  aoadenqr  in  thla  State  ahould  be  deened  guilty 
of  a miadeawanor.  However,  the  Leglalatxire  in  the  year 
1931  z*epealed  this  aeetion.  the  repealing  act  contained 
in  the  Laws  of  Miaaouri,  1931«  png*  3^7«  reada  aa  followat 

"Seotion  1.  Repealing  apeeified 
aeoti<ma.  - That  aeotlona  11192,  11193# 

11195  nnd  11196,  az*tiole  2,  chapter 
102,  Reviaed  Statutea,  19191  aectiona 
11293  and  11294,  article  5#  chapter 
*102,  Reviaed  Statutea,  1919#  and  aeetion 
115^j  article  18^  chapter  102,  ilevlaed 
Statutea,  1919*  "Fe  and  the  aane  are 
hereby  repealed. 

"Approved  April  21,  1931." 


COMCUJSIOM 


Conaequently,  aince  Seotion  11538,  R,  S.  Ho.  1919# 
waa  repealed  by  the  X«egialatux*e  in  the  year  1931#  it  ia  no 
longer  a law  of  thia  atate. 


Reapeotfully  aubaitted 


J.  P.  ALLEBACH 
Aaaiatant  Attorney  General 


APPROVED: 


rri.  •fATOR : — : 

Acting)  Attorney  General 


DfrOXlCATmO  LXOUORt 


ConTlotlM  for  Tlolsiioa  of  Ism  otlior 
tluui  llqptor  lam  doaa  not  roault  la 
automtia  roTocatlon  of  liqaor  llaauo 


Daaaabar  31«  1938 


Homrabla  E.  J.  Namhoa 
Eaparvlaor 

Sapartmat  of  Llfaer  Cai^rel 
Jaffaraaa  Citj»  Mlaaoiirl 
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Wa  hara  raaairad  poar  raqaaat  far  aa  aplaiaa, 
ahiah  raada  as  fallavst 

"I  larlta  poar  attaatloa  ta  Saatiaa  30* 
labaziaablat  Llqpiar  tana  of  tlM  Stata 
of  lUsaoarlf  paragrapb  baadad  *?lolatloB 

a aAaiamaaar«  * 

"X  ra^aat  aa  opialoa  la  aaaas  qaotad 
balaw  as  to  alMtlMr  tba  ssts  abavgad  aad 
proraa  acalaat  aartaia  llaassaaa  of  tbls 
Sapartsaat  aoastltata  a vialatlaa  af  tba 
Ll^ar  Lam  aad  idMtbar  tbls  Sapartaaat 
BMSt  tMtaaatiaallp  raraka  tbasa  liaaasas 
aa  prorldad  la  Saatiaa  30.  I alta  tm 
apaalfla  aasaat 

"JOHN  F.  Rfllf  aad  BOBSET  RILET,  7014  ClajtOB 
Raad«  mabaoad  Balghta.  Nlssaari*  altad  ba» 
fara  tba  taparrlaar  far  baariag  oa  Koraabar 
9#  1938.  Oaa  abarsa  balag  that  tbay  did  aat 
at  all  tlms  kaap  aa  ardarly  beasts  TialatloB 
af  Saatiaa  26  af  tba  Liaaor  Caatral  Aat  af 
tha  Stata  of  Niaaoarl«  (this  baiag  a gaablias 
abarga  aarariag  tba  aparatiaa  of  a 9^  alat 
aaahiaa) . 

"At  tbls  baarlBf  tba  Saparriaor  faaad  tba 

aridaaaa  sobstaatiatad  tba  aitatiaa«  aad  gara 
Ryaa  aad  Rilay  aa  8-day  saspaaaiaa,  Mavaabar 


Hoa.  I.  J.  Ntllahoa 


Dm.  si,  1938 
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IStli  %m  80th,  iMlMlM.  TrMMrlpt 
•f  th«  tMtliMoj  mm  thmm  Mat  tm  thm 
FvMMMtiag  kttovmmf  mt  8t.  Lewis  Ceeuit/ 

•■4  Ictsr  Hyea  Mi  Rllej  were  tried  ee 
the  eherie  ef  'Betties  •>  OaeMe, * hefere 
Oeerse  J.  Siek,  Jhetiee  ef  the  feeee  ef 
Ceroeielet  Teenehip,  whe  feend  the  de* 
feedeete  suilty  eed  fieed  thee  $10.00 
end  eoete  ef  $19.80. 

"JANIS  J.  mran,  Mislwey  #86,  Alleten, 
Mieeowri,  wee  elaillerly  eited  fer  heerief 
hefere  the  Jepervieer  en  ehersee  ieeludies 
e eieiler  eitetiee,  *eet  keepies  ee  erderly 
hoeee*  in  thet  he  epereted  e elet  weehiiM, 
eed  hie  lieeeee  wee  ewepeoded  fer  fifteee 
deye,  Verewher  13th  te  STth,  ieeleeire. 
Treaeeript  of  the  teetieeey  vee  elee  eeet 
te  the  Preeeeutiof  Attereey  ef  8t.  Louie 
Oeeetj,  eed  lihewiee,  Beriee  wee  tried  he- 
fere OeerM  diek,  Jeetiet  ef  the  Peeee 
ef  Cereedelet  Teweehip,  oherted  with 
'Betties  m dewee,*  wee  found  guilty  eed 
fieed  $10.00  eed  eoete  ef  $l8.lo. 

"X  ew  etteehies  herewith  the  Treoeeript 
ef  Criwieel  freeedure,  eigoed  by  Oeerge  J. 
•iek,  ^etiee  ef  the  Peeee  ef  Cereedelet 
Teweahip  ie  the  trial  ef  beth  lyae  eed 
RUey  eed  the  trial  ef  JMee  J.  Deriee. 

"There  ere  ooTerel  ether  lieeeeeee  ie 
8t*  Leuio  Ceuety  i#ie  here  been  heard  before 
this  Depertwent  ee  eiwiler  ehersee  eed  trees- 
eeript  of  testiweny  has  beee  forwarded  te  the 
Preoeeeties  Atteroey  ef  St.  Louie  Oeuety,  but 
up  te  the  preeeet  we  here  not  beee  edrieed 
ef  eey  subeofueet  eetiee. 

"I  desire  to  be  edTieod  if  eooTietioee  eeder 
the  ehersee  eoted  es  the  etteohod  treeeeripte 

do  eeeetitute  e rioletioe  ef  *eay  ef  the 
prerieioee  ef  this  eet, * this  boles  the  lees- 
uesb  ef  Seetiee  30." 


Hob.  1.  J.  IWlBhoB 


3 


Dm.  31* 


1938 


•oBtioB  SO  of  tlM  Llqttor  Lbm*  Lam  of  Hiaaourl* 

Ixkra  SasaioBf  1933*193^#  ptfa  d8«  raada  la  part  aa  fallomi 

"Coarlatloa  la  a^r  aowrt  of  aagr  rlola* 
tioa  of  tlila  aat  ahall  Iuito  iha  affaot 
of  automtlaally  ravoklai  %1m  llaaaaa  of 
tha  poraoa  aoorlotod#  • * *«” 

TIm  fttoatloa  tlioa  la  atetlMr  or  ao%  a aoarlotloa  la 
a oourt  OB  a eluungo  of  oporatlog  a alot  Baem.aa  or  of  saibllag 
haa  tha  affaat  of  aatoaatlaallr  raroklag  tha  llfaor  llaaaaa 
of  aoqr  paraoa  ao  aoarlotad.  Zi  viU  ba  aotad  that  tha  aoa- 
▼latlOBB  rafarrad  to  la  faatloa  30  rafar  aolalj  to  rlhlatloaa 
of  Mila  aat.”  Va  thlak  It  U alOar  that  tha  tam  *thia  aat” 
rafara  oaly  to  tha  arorlaloaa  af  tha  llaaor  lam  aad  af  aoa- 
Ylotloaa  aa  a raaalt  of  tha  rlolatloa  of  tha  apaolfla  taim 
tharaof. 


la  thla  aoaaaatlOB  It  la  aafflalaat  to  aap  that 
saahllBK  aad  tha  oparatloa  of  alot  aaahlaaa  la  aot  prohlbltad 
or  daalgaatad  aa  a arlaa  bj  aagr  of  tha  tanw  of  tha  LlfBar 
Aat.  Halthar  doaa  tha  Llfaor  Aat  prorlda  aagr  paaalty  aa  tha 
raaalt  of  a aoanrlatloa  far  aparatlat  a alot  aaohlaa  or 
gaabllaa^  aoah  aa  a paaltaatlary  or  Jail  aaotaaaa  or  a flaa. 
iaah  lam  and  paaaltlaa  ara  aoatalaad  la  dhaptar  30  of  tha 
Harlaad  ttatataa  af  NUaaarl*  IMT daallag  with  arlma  aad 
paalahaaata#  aad  aot  la  tha  Llfaor  Aat.  Coaaaqaaatly  a par- 
aoa  aa  eaarlatad  aoald  aot  ba  aonrlatad  "of  aagr  rlolatloa  of 
thla  aatf*  aad  aoaaamaatlj  tha  llfaor  llaaaaa  mold  aot  ba 
aatomtlaally  rarokad. 


A aaatrary  latarpratatloa  aoald  load  to  aboard  raaolta 
aad  aaold  laalada  ail  tha  dotlaa  aad  raatrlatloaa  lapoaad  upon 
tha  aotlra  altlaaary  af  thla  atata  bgr  all  tha  lam  la  tha 
•tata  of  maaaorl.  for  aaaBipla«  laaa  prohibit  aaraoao  frooi 
apaadlag  la  aartala  laaarparatad  araaa,  Othar  lam  prohibit 
paraaaa  froa  aplttlag  aa  tha  atraata.  Caa  It  ba  aald  that  a 
ooarlatloa  for  tha  rlalatlaa  of  althar  of  thaaa  lam  aoald 
hara  tha  affaat  of  "aatoaatloallr  raroldas  tha  llaaaaa  of  tha 
paraoa  aonrlotad”?  Ha  do  aot  thlak  ao.  Tha  Laglalatarat  la 
oar  oplaloa*  did  aat  lataad  that  aagr  aad  all  aoarlatloaa 
ahoold  hara  that  affaat.  Tharafora«  tha  laagoaga  la  Saatlaa 
30  aaa  rafar  oalgr  to  aoarlatloaa  for  rlolatloaa  of  tha  ta 
of  tha  Llfaor  Aat  Itaalf • 


Bod,  B.  J,  IWlDhoa 


Dm.  31*  1938 


iMtloB  86  of  tlM  Llottor  Law L«m  of  IHoooiul# 

1937*  paga  531*  4ooa  proTido  %lui8  tlM  aiipofTlaop  of  Llgiior 
Ooagrol  alull  roroko  or  auapoBf  llfoor  llMDMa  if  an/ 
lioottOM  "haa  not  ait  all  tlaoa  kopt  aa  ordorly  ploM  or 
taouM.”  Vhla  atatato  proridoa  fkxtkor*  kovoror*  tkat  tko 
faporriaor  of  Liqaor  0oakrol  aaat  glvo  tko  liaoaaM  ton 
dapa'  Botioo  la  vrltiag  of  auak  appllaatloa  to  saapoad  or 
rorokOf  vith  full  right  to  haro  oonnaal  aad  proBaao  wit* 
aoaaoa  aad  bo  koari  boforo  aof  auak  aatioa  aan  bo  takoa. 
fkaro  ia  ao  doubt  tkat  aaj  ligiDor  liaaaaM  ako  poiaita 
gaabliag  aad  alot  aaahiaaa.in  kia  plaaa  of  baaiaaaa  ia  aot 
kaapiag  "an  ordaiOr  plaao  or  kouM«*  jot  tkia  atatato  doaa 
apMifiaally  prarida  that  aotiaa  aaat  ba  givaa  aad  a full 
kaariag  aoaardad  tho  daalar  bofora  tho  liaaaaa  aaa  bo  aua^ 
poadad  or  rorokad.  Xa  otkar  «orda«  aap  sunk  ravoaatioa  or 
auapaaaioa  aaa  aot  ba  aad  ia  aot  "aatoaatia."  Aaj  aatioa 
takoa  aftar  aap  auoh  hoariag  ia  diaaratioaarjr  with  tka 
daparriaor.  Ba  aay  ravoka  or  auapoad  tka  lioaaao  or  diaaiaa 
tho  akaraoB.  fkrthar  aora*  tho  •uporriaor  aaa  Mt  uadar 
BPtioa  to  ahatkar  tkara  kaa  boon  a prior  aaaTiatiaa  ia 
anj  aaurt  or  aat.  Oaaaafaaatlp*  Baatioa  86  plajra  ao  part 
liMtaaoTor  aad  ita  tamo  aaod  not  ba  foUouod  br  tho  lupor* 
▼iaar  of.&lfaar  Baatral  if  a liaaaMO  ia  aoariatad  ia  aaj 
aourt  of  rialatiag  any  of  tho  tana  and  oondltiona  of  tho 
Lifuor  tat.  Za  that  OToat«  tho  roToaotion  of  tho  lioaaao 
ia  iaaodiato  aad  aatoaatia.  Baaarorf  if  thora  kaa  baaa  no 
prior  aoariation  of  aay  rialatioa  of  tka  liaaor  laaaf  or 
if  tkara  kaa  only  baaa  a prior  aoariatioa  or  tho  Tlolatioa 
of  lawa  of  tka  ftaio  of  Miaaouri  otkar  than  tha  li^r  lawa« 
thoa  tkara  ia  ao  aatoaatia  rovooatioa  aad  tho  iuporriaor 
aaat  giro  duo  and  propar  aatioa  ia  writing  of  tko  ohargM 
aad  tllww  tha  liaaaaM  a full  hoariag  bafara  takiag  any 
Mtioa  ia  aitkor  rarokiag  or  auapaading  tka  liaaaM. 


OOMCLPdlOB 


Our  aaaaluaioa  ia  that  if  aay  ligaar  liMaaM  ia 
aoBTiatad  ia  aay  aaurt  of  rialatiag  aay  of  tko  toxaa  of  tko 
Liapiior  dat«  tka  llguor  liaaaM  ia  aatoaatiaally  aad  Inadlatoly 


HolU  B.  IMihOB 
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r«  a ••anrittiMi  mt  a 
laaa  of  tlM  Mako  of  I 
Aa%  itsaXf  4aoa  aok  lM;Tt  affaat 
▼oklaB  B Xlfttov  lltaaaa* 
aaaaiaa  nah  •ooriatloa 
•aportlaor  of  Llfaor  OoaBr^  %o 
af^  sivias  Baa  aatloo 
a fail  hoaaliv. 


▼ialakloa  of  aav  otJior 
la  tlio  Liaaor 
Uallf*  of  ro- 

faata 

to  aatlioriso  tbo 

%hm  llaoaao 


la  wrltlag  aad 


Baafattfally  aatalttod 


imOTBi 


J.  F«  lIJUnUCT 

laalalaal  BMonoy  Boaoral 


■a*iai  i»o^« . 


nxssr 


aatlag)  Mtoratj  aoMral 


ARMORIES : 


B^^te  Board  of  Education  can  accept  titles  to 
property  for  the  state  sub.lect  to  restrictions^ 


January  4,  1938 
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Honorable  Lewis  Means, 

The  Adjutant  Qej  sral, 

Jefferson  City,  Mo. 

My  dear  Slrt 

This  will  acknowledge  receipt  of  your  letter  request- 
ing an  official  opinion  tmder  date  of  December  27,  1937,  which 
reads  as  follows! 

”It  is  contemplated  that  several 
armories  are  to  be  built  in  the 
State  of  Missouri,  using  fluids 
appropriated  by  the  Missouri 
Legislature  and  in  conjunction 
with  WFA  Federal  funds  and  local 
contributions  from  the  people 
living  in  the  locality  of  the 
different  armories.  It  is  the 
understanding  that  these  build- 
ings are  to  be  titled  in  the 
name  of  the  State,  but  it  is 
generally  understood  and  agreed 
that  the  building  in  a local 
oo  mmlty  is  to  be  available  for 
civic,  school  azid  other  local  uses, 
so  long  as  it  does  not  interfere 
with  the  training  of  the  local 
National  Oiiard  imit. 

This  office  is  in  x>eoeipt  of  re- 
quest from  authorities  at  Kennett, 

Missouri,  and  wish  to  be  advised 
whether  or  not  the  State  would 
accept  the  deed  to  the  property 
consisting  of  the  new  building  and 
the  groimds,  with  an  easement  in 
deed,  as  follows! 

'It  is  understood  and  agreed  that 
the  city  of  Kennett  and  the  Kennett 
School  District  shall  hrve  a per- 
petual easement  in  the  use  of  the 
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bulldini^  to  be  ccnstmcted  on 
the  within  described  premises 
so  long  as  such  use  does  not 
com'llct  with  the  necessary 
training  of  tlie  local  unit  of 
tlie  NatloriSl  Guard  located  in 
Keijnett,  iilssouri.' 

Opinion  is  requested  as  to 
whether  or  not  such  easement  In 
this  parti  cult  r deed^  or  any  other 
similar  project,  could  be  accept- 
ed by  the  St? te  of  Missouri." 

Under  Section  643  R.S,  Mo.  1929,  a commission  was  cr 5ated  to 
accept  devises,  bequests,  donatio  s €uid  gifts.  Under  tiils 
section  the  commission  consisted  of  the  governor,  attorney- 
general  and  state  treasurer,  but  the  act  was  amended  in  1933 
at  page  251  vdiich  ’lames  the  State  Board  of  Education  as  the 
donee  to  accept  ^ifts  for  the  sta  e.  The  amended  net  of  1933, 
page  251,  reads  as  follows: 

"That  Sec.  643,  Article  1,  Chapter 
4,  Revised  Statutes  of  1929,  be  and 
the  same  is  hereby  repealed  and  a 
new  Section  enacted  In  lieu  thereof, 
to  oe  iOiown  as  Sec.  643,  and  to  read 
as  follows: 

V/henever  any  devise,  bequest,  donation, 
gift  or  assignment  of  money,  ix>nds,  or 
choses  in  action,  or  of  any  property, 
real,  personal  or  mixed,  shall  be  made 
or  offered  to  be  tmde  to  this  stae, 
the  State  Board  of  Education,  as  con- 
stituted by  law,  shall  be  and  are  here- 
by authorized  to  receive  and  accept 
the  same  on  such  ter  s,  conditions  and 
limitations  as  may  be  agreed  upon  between 
the  grantor,  donor,  or  assignor  of  said 
property  and  said  officials  constituting 
said  Board,  so  that  the  right  and  title 
to  shall  pass  to  and  vest  in  ti  is  State; 
and  all  such  property  so  vested  in  this 
state  and  the  proceeds  thereof  when 
collected,  may  be  appropriated  for 
educational  purposes,  or  for  such  other 
purposes  as  the  legislature  i^*iy  direct. 

The  intention  of  this  act  is  to  abolish 
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the  commission  heretofore  created 
to  accept  devises,  bequ  sts,  dona- 
tions, gifts  or  assignments  of 
money,  bonds  or  choses  in  action, 
or  of  any  property,  real,  personal 
or  mixed,  and  to  transfer  such 
duties  to  the  state  board  of  educa- 
tion," 

The  purpose  of  the  amendment  and  the  intention  of  the 
legislature  in  this  act  was  to  abolish  the  corainiss.  on  heretofore 
created  in  Section  643  R.S,  Mo.  1929,  In  this  amendment  you 
will  notice  that  the  State  Board  of  Education  la  authorized  to 
receive  and  accept  gifts  under  such  temus,  conditions  and 
limitations  as  may  be  agreed  upon  between  the  grantor,  donor 
or  assignor  of  said  property  and  said  officials  constituting 
said  board. 

Section  9510  R.S.  Mo.  1929  describes  who  shall  be 
members  of  the  State  Board  of  Education  and  reads  as  follows: 

"The  supervision  of  instru.ctlon  In 
the  public  schools  shall  be  vested 
In  a state  boa  id  of  educt  tlon,  whose 
powers  and  duties  siiall  be  prescribed 
by  Ipw,  The  superintendent  of  public 
schools  sliall  be  president  of  the 
board;  the  governor,  secretary'  of 
state  and  attorney-general  sinll  be 
ex  officio  members,  and,  with  the 
superintendent,  compose  said  board 
of  education.  It  shall  be  the  duty 
of  the  state  borrd  of  education  to 
take  the  general  supervision  over 
the  entire  educational  Inter  sts  of 
the  state;  to  direct  the  investment 
of  all  moneys  received  by  tiie  state 
to  bo  applied  to  tiie  capital  of  any 
fund  for  educational  purposes;  to 
see  that  eG.!  fvinds  are  applied  to 
such  brarich  of  the  educational 
interest  of  the  stale  as  by  grant, 
gift,  devise  or  law  they  weie  origin- 
ally Intended," 

Under  Section  643,  page  252,  Session  Laws  of  19o3,  It 
Is  discretlor*ary  with  the  State  -card  of  Education  to  accept 
gifts  In  the  name  of  the  state.  So  Ion,  as  the  State  board  of 
Educctlon  In  rece,.vlno  gifts  or  donations  do  not  vldLate  the 
rule  of  contracts  as  to  public  policy,  the  State  Board  under 
this  section.  Is  given  the  authority  to  accept  gifts  for  the 
state  notwithstanding  certain  restrictions  or  reservations  made 
In  the  gift.  As  described  In  yo.  r request  for  an  opinion,  it 
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would  not  Vi  ole  to  the  lule  of  oontracta  against  public  policy, 
for  tlie  reason  that  the  public  is  interested  in  such  a contract 
being  made. 

This  question  has  not  been  raised  in  this  state,  but 
in  the  case  of  Sta;.e  ex  rel,  v.  Turner,  93  Ohio  Sta  e 379,  115 
N,E,  327,  the  court  held: 

”A  riiunicipallty  my  deed  land  to  the 
stc. i-e  for  an  aiTiioiy^,  reserving  the 
right  to  use  the  armory  for  pxirposes 
of  drill  by  its  police  and  fire  depart- 
ment s . ” 

They  also  held  that: 

”Sucii  a contract  entered  into  Ijy  tixe 
sta  e and  municipality  was  not  a con- 
tract at' a Inst  public  policy.” 

The  same  holding  was  also  ijad  in  Kansas  City  ^^chool  District  v. 
Schoidley,  138  Mo.  672,  40  S.W.  656. 

That  this  contract  as  presented  in  yovr  letter  is  not 
against  public  policy  is  also  verified  by  Section  13871  R.S.  Mo. 
1929  reads  as  follows: 

”Upou  the  application  of  all  posts  of 
the  grand  army  of  tlie  republic,  caiips 
of  the  tinited  confederate  veterans, 
camps  of  the  united  Spanish  war  vetexans 
and  of  other  societies  composed  of  veter- 
ans of  any  v;ar  in  which  the  forces  of 
this  staie  have  participated,  the  officer 
in  charge  of  any  armory  owned  or  leased 
by  the  state  may  pexmit  tiie  use  of  such 
arx.iory  for  the  meeting  of  sucii  veteran 
societies  without  charge  on  dates  when 
the  same  is  not  in  use  for  military' 
purposes. ” 

Article  13,  Section  7 of  the  Constitution  of  tlie  State 
of  Missouri  provides  as  follows: 

”The  Genei’a!  Assembly  shall  provide  for 
the  safe-keeping  of  the  public  arms, 
military  I’ecox-ds,  banners  and  relics 
of  the  State 
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COwlLUSIOH 

In  conclusion  will  sta^e  that  it  is  the  opinion  of 
tills  office  that  such  an  easeuent  described  In  yoi  r letter 
in  this  particul:  r deed,  or  any  other  simile. r project,  could 
be  accepted  ^y  the  Sta'ce  of  Lllssourl  as  hereinbefore  provided. 


Respectfully  submitted 


W . J . b L>  • 1 i cu 

Assistant  Attorney  General 


API  RO  vliD: 


J.  i..  TA'lLCn 

(Acting,)  Attorney  General 


iiVJii:DA 
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SOLDIERS'  BONUS  - Wife  of  deceased  soldier  may  claim  Ms  bonus. 


Jaxuujxy  22  ^ 1958 


i 


Honorable  Lewis  li.  Keans 
The  Adjutant  General 
' Jefferson  City,  Lissoxiri 


Dear  Sir: 


\ 


FILED 


\<e  acknowledge  your  request  of  January  11, 
1958  for  an  opinion,  idiich  reads  as  follows t 

" Ret  Fierce,  Allen 

Serial  #5,776,998 

The  above  named  soldier  died  in  ser* 
vlce  October  9,  1918«  The  widow  of 
the  above  nar.ied  soldier  roi-arrled 
after  Ms  death. 

"TMs  office  desires  an  opinion  as  to 
whether  or  not  a widow  adio  remarries 
after  the  death  of  her  soldier  hus- 
band would  be  entitled  to  Ms  Kla- 
souri  Soldiers'  Bonus." 


Article  IV,  Section  44b  of  the  kissourl  Con- 
stitution provides  in  part: 

" The  wife  ***  of  any  deceased 
resident  who  served  honorable  in  the 
military  or  naval  forces,  as  pro- 
vided in  tMs  section,  shall  be  paid 
the  sum  or  allowance  that  sxtch  de- 
ceased resident  would  be  entitled  to 
receive  hereunder  if  such  deceased 
resident  had  lived:  " 


Statutes  pursuant  to  tills  constitutional  pro- 
vision are  in  the  language  of  the  Constitution. 


I 
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The  question  turns  on  the  statutory  construc- 
tion to  bo  placed  on  the  word  "wife*" 

Section  0&6,  R*  S.  ho*  1929,  provides  In  part} 

"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  con- 
struction bo  plainly  repugnant  to  the 
Intent  of  the  legislature,  or  of  the 
context  of  tlie  some  statute}  First, 
words  and  phrases  shall  be  ttikon  In 
their  plain  or  ordinary  and  \i8ual 
sense,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate 
iTiOanlng  In  law  shall  be  understood 
according  to  their  technical  Import; 


CONCLUSION. 


No  language  In  the  law  prohibits  the  wife  of 
a deceased  soldier  from  being  paid  the  Llssotirl  bonus 
of  her  deceased  husband  should  she  remarry*  To  read 
Into  the  law  such  a condition  wo\ild  be  to  add  language 
not  therein  contained,  and  we  believe  not  Interuled  by 
the  people* 


The  fact  that  one  be  the  wife  of  a deceased 
soldier  does  not  change  her  constitutional  status  should 
she  remarry,  and  we  are  of  the  opinion  that  she  Is  en- 
titled to  prove  her  claim  for  the  bonus  of  her  deceased 
husband* 


Respectfully  submitted. 


\VM*  ORR  SA\.yERS 
Assistant  Attorney  General 


APi-KOVED} 


i*  L.  TAYLOR 

(Acting)  Attorney  General 


LOS} Ft 


THE  CTTj^TTEL  MORTGAGE:  \ 


A ch.attel  mortgage  cannot  bo  released 
which  was  filed  by  the  mortgagee  witSh 
an  assignment  in  blank  attached  with- 
out presenting  chattel  mortgage  and 
note  in  accordance  with  Section  3099 
Laws  of  Missouri  1955,  page  209. 


Januf.iry  28,  1938 


Llr.  L.R.  K^ead, 
Recorder  of  Deeds, 
Saline  Gounty, 
liarsliall,  Klssourl, 

Dear  Sin 


FILED 


This  will  acknowledge  receipt  of  your  letter  of  Jan- 
uary 19,  1938  requesting  an  official  opinion  from  this  office 
which  reads  as  follows: 

"Section  3099,  Revised  Statutes  of  Mis- 
souri, 1929,  foxmd  at  page  209,  Laws  of 
Missouri,  1935,  provides  for  the  differ- 
ent methods  for  satisfying  chattel  mort- 
gages on  the  records.  Paragi*aph  1 la 
as  follows I 


'1.  3y  tlie  mortgagee,  cestui  que  trijst, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  which  shall  be  attested  by 
the  recorder.' 

Do  1 ha  e a right  as  Recorder  to  make  an 
entry  of  satisfaction  on  the  record  in  a 
Ofse  where  a copy  of  the  mortgage  is  filed, 
said  copy  showing  that  the  note  and  mort- 
gage have  been  assigned  in  blank  by  the 
mortgagee,  and  the  mortgagee  later  appears 
without  the  original  note  or  mortgage  and 
insists  on  being  permitted  to  satisfy  the 
someT 


You  will  note  that  this  sub-dl vision  of 
the  section  does  not  provide  that  the 
original  mortgt  ge  shall  be  produced  but 
only  says  that  the  mortgagee,  cestui  que 
trust,  his  agents  or  assigns,  can  satisfy 
the  same  on  the  margin  of  the  index." 
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Section  3099,  as  set  o\t  in  the  Laws  of  Missouri 
1931^  at  page  209,  reads  as  follows t 

"Such  recorder  shall  enter  in  a 
book,  to  be  provided  by  him  for 
such  purpose,  the  names  of  all  the 
parties  to  such  instrument,  arranging 
the  names  of  such  mortgagors  or  grant- 
ors alphabetically,  and  shall  note 
thereon  the  tli’>e  of  filing  such  Instru- 
ment or  copy,  for  which  said  recorder 
shall  receive  a fee  of  twenty  cents. 

Said  fee  shall  also  include  and  cover 
all  costs  for  discharging  said  mortgage 
or  deed  of  tz*ust  according  to  the 
methods  hereinafter  provided.  Such 
mortgage  or  deed  of  trust,  when  satisfied, 
shall  be  discharged  by  any  of  the  follow- 
ing methodsi' 

1.  By  the  mortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  which  sh^l  be  attested  by 
the  recorder. 

2.  Upon  the  presentation  by  the  mortgagor 
or  grantor  of  the  original  mortgage  or 
deed  of  trust,  and  upon  such  mortgagor  or 
grantor  making  affidavit  before  such 
recorder  that  the  Instrument  presented  by 
him  is  the  original  of  the  copy  on  file, 
and  that  such  mortgage  or  deed  of  tznmt 
lias  been  fully  paid  and  satisfied. 

3.  Upon  presentation  or  receipt  of  an 
order  in  writing,  signed  by  the  mortgagee 
or  cestui  que  trust, thereof,  attested  by 
a Justice  of  the  peace,  or  any  notary 
public,  stating  that  such  instrument  has 
been  paid  and  satisfied. 

When  any  of  these  provisions  have  been 
ooiiq;>lied  with,  it  almill  be  the  duty  of  the 
recorder  to  enter  in  a colxunn  for  that 
purpose  the  word  'satisfied,'  giving  date. 
When  a chattel  mortgage  shall  be  satisfied 
as  above  provided,  the  recorder  may  deliver 
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aald  mortgace  to  the  holder  of  the 
note  seemed  tlieiehy,  or.  If  the 
holder  of  said  note  refuse  to  receive 
the  same  the  recorder  may  destroy  said 
mortgage i Rrovlded,  that  the  re  corder 
may  deliver  to  the  ^rtles  entitled 
thereto,  or  destroy  all  such  mortgages 
now  reauilnlng  on  rile  In  his  office  and 
which  have  heen  entered  satisfied  on 
the  chattel  mortgage  register," 

In  your  letter  you  state  that  the  mortgagee  filed 
a copy  of  the  chattel  mortgage  In  your  office,  idilch  before 
filing,  had  been  endorsed  In  blemk  leaving  the  name  of  the 
last  mortgagee,  according  to  your  record.  In  blank.  On  the 
face  of  the  chattel  mortgage  constxnictlve  notice  Is  given  to 
the  public  that  the  mortgagee  who  filed  the  chattel  mortgage 
was  not  the  owner  of  the  diattel  mortgage.  The  original 
mortgage^ ,not  being  the  owner  of  the  chattel  mortgage  accord  - 
Ing  to  ; record,  could  not  release  under  paragrajh  one  of 
section  3099  without  a further  record  showing  he  was  the 
mortgagee,  cestui  que  trust  or  an  agent  or  assignee.  You 
also  stated  that  the  original  mortgagee  Insisted  on  releas- 
ing the  chattel  mortgage  without  showing  the  original  note 
and  mortgage.  In  order  to  satisfy  the  record,  under  paragraph 
one  of  section  3099,  someone  must  present  the  original  mort- 
gage and  note  In  order  to  protect  you  In  case  the  mortgage 
has  been  assigned  to  someone  other  than  the  party  desiring  to 
release  the  chattel  mortgage.  There  are  no  statutes  In  re- 
gard to  blank  assignments  of  chattel  mortgages,  but  section 
2G43  R,S.  Mo.  1929  In  regard  to  negotiable  Instruments  reads 
as  follows: 


"Vihere  the  Instrument  Is  wanting  In 
any  materiel  particular,  the  person 
In  possession  thereof  has  a prlma 
fade  authority  to  complete  It  by 
filling  up  the  blanks  therein.  And 
a signature  on  a blank  paper  deliver- 
ed by  the  person  making  the  signature 
In  order  that  the  paper  may  be  con- 
verted Into  a negotiable  Instrument 
operates  as  a prima  fade  authority 
to  fill  up  as  such  for  any  amount. 

In  order  that  any  such  instrxmient, 
when  completed,  may  be  enforced 
against  any  person  who  became  a 
party  thereto  prior  to  its  ocoq>letlon, 
it  must  be  filled  up  strictly  In  accord- 
ance with  the  authority  given  and  with- 
in a reasonable  time.  But  If  any  such 
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instrument,  after  completion,  is 
negotiated  to  a holder  In  due  course. 

It  is  valid  and  effectual  for  all 
purposes  in  his  hands,  and  he  may 
enforce  it  as  If  it  had  been  filled 
up  strictly  in  accordance  with  the 
authority  ^ven  and  within  a reason- 
able time." 

Although  the  chattel  mortgage  is  not  considered  a 
negotiable  instrument,  it  secures  a negotiable  instrument 
to-wlt,  the  note  vhich  is  described  in  the  chattel  mortgage. 
Under  section  2643  it  gives  authority  for  the  person  in 
possession  of  the  note  to  complete  it  by  filling  up  the 
blanks  thei'ein. 

8 Corpus  Juris,  page  182,  paragraph  313  reads  as 

follows: 


•The  delivery  of  an  inchoate  or  in- 
complete bill  or  note,  as  where  the 
Instrument  is  delivered  with  blanks 
left  for  the  insertion  of  the  amount 
or  terms  of  payment,  or  whez*e  a signa- 
ture on  a blank  paper  is  delivered 
with  the  intention  of  having  a complete 
Instrument  written  over  it,  confers 
presumptive  authority  on  the  person  to 
idiom  it  is  delivered,  and  on  subsequent 
holders,  to  complete  the  instrument  by 
filling  the  blanks,  or  by  writing  the 
inst]*ument,  as  the  case  may  be,  in  the 
way  apparently  contemplated  by  the  sign- 
er, with  matter  general  conformity  with 
the  clxaracter  of  tire  writing.  Thus  a 
note  may  be  written  on  the  reverse  side 
of  a blank  indorsement  which  has  been 
so  delivered,  and  a bill  may  be  drawn 
on  a blank  acceptance  idiich  has  been 
duly  executed  and  stamped;  but  the  form 
itself  cannot  be  cbaxi^^ed  and  the  blanks 
filled  so  as  to  make  a different  instru- 
ment. 

The  Negotiable  Instruments  Law  expressly 
provides  that,  * where  the  instrument  is 
wanting  in  any  material  particxilar,  the 
person  In  possession  theieof  has  a prlma 
facie  authority  to  oon^ilete  it  by  filling 
up  the  blanks  therein.'  This  provision 
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is  merely  declaratory  of  the  oomQon 
law," 

Also  In  8 Corpus  J\iris,  page  183,  paragraph  314  it 

statesi 


"a.  The  In^lled  pov/er  to  fill  blanks 
extends  to  all  parts  of  the  paper, 
even  to  the  promise  Itself,  and  the 
pronoxin  *1*  or  *wfc'  may  be  inserted. 

It  also  Includes  the  signature ; the 
name  of  the  drawee  or  the  payee;  the 
date;  t^e  time  or  place  of  payment; 
the  axnount  to  be  paid;  and  the  rate 
of  Interest  agreed  upon  or  the  stet« 
utory  rate,<HHH^r-».sH;- 

Under  the  authority  of  paragraphs  313  and  314,  the 
original  mortgagee  after  assigning  his  interest  in  the  chattel 
mortgage,  for  the  purpose  ofmleaslng  same,  may  place  his  name 
In  the  blank  assignment  as  assignee  from  himself. 

In  the  case  of  FI schman- Harris  Realty  Co,  v,  dolne, 

82  S,W,  (2d)  605,  the  court  heldi 

"Legal  effect  of  indorsement  in  blank 
on  note  prior  to  delivery  cannot  be 
Varied  by  evidence  from  a source  other 
than  Instrument  itself,  and  Indorser 
cannot  be  charged  with  primary  liability 
of  maker  by  proof  of  contrary  parol 
agreement," 

Under  this  authority  a statement  by  the  mortgagee 
that  he  is  still  the  owner  of  the  chattel  mortgage  a copy 
of  Trtilch  he  has  filed  In  your  office,  can  only  be  shown  by 
the  presentment  of  the  chattel  mortgage  and  note  itself. 

In  the  case  of  Ucsomerolal  Investment  Coiapany  v.  Whit- 
lock, 274  S,W.  833,  the  court  saldt 

"When  the  First  National  Bank  was 
deaignf^ted  as  the  place  of  payment, 
a place  of  payment  was  added  when 
none  was  theretofore  specified,  and 
such  addition  under  the  facts  was 
a material  alteration.  Section  911, 
suftra.  Section  800,  R.S,  1919,  pi*o- 
vldes  that,  where  an  acceptance  of  an 
Instrument  payable  at  a fixed  period 
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after  8l(^t  la  \mdated,  any  holder 
may  Inaert  therein  the  true  date  of 
acceptance*  Hence  the  Insertion  of 
the  date  of  the  acceptance  did  not 
affect  the  validity  of  the  hills* 
Defendants  accepted  the  bills,  and 
thereby  admitted  that  they  were  the 
drawees,  and  are  estopped  from  defend- 
ing on  the  ground  that  thei'e  was  no 
drawee  designated  In  the  original  bills. 
Daniel  On  Negotiable  Inetrtanents  (6th 
Ed*)  486,  497;  7 Cyc*  570;  6 C.J.  p*  299, 
471;  Davis  v.  Clark.  6 Q*B*  16;  Peto  v* 
Reynolds,  9 Ezch.  4io*  Also  t]^  rule 
Is  that,  whert  the  drawee's  name  Is  left 
blank,  such  loay  Le  filled  In  imuer  an 
In^lled  authority  like  any  other  blank* 

7 Cyc*  570  and  620;  Clay  & Punkhouser 
BanUng  Co*  v.  Dobyns  et  al*,  213  Mo* 

App.  468,  255  S.W.  946*  The  point  was 
not  directly  ruled  in  the  case  last 
cited,  but  the  rule  mentioned  was  fully 
recogMzed*" 


CON OLDS ION 


Under  the  authorities  above  set  out,  the  mortgagee 
after  assigning  the  mortgage  bero-"e  filing  a copy  In  your 
office  has  assigned  his  rights  to  such  an  extent  that  he  may 
not  release  under  paragraph  1 of  section  3099  without  present- 
ing the  original  mortgage  and  note  sixowing  that  he  la  the 
mortgagee  as  described  by  paxwigraph  one  of  section  30991  The 
chattel  mortgage  filed  and  as  described  by  you  In  yovir  letter 
cannot  be  released  unaer  any  circumstances  under  paragrpah 
three  of  section  3099  for  the  reason  that  the  chattel  mort- 
gage only  desoz*ibe8  an  alleged  mortgagee  who  has  assigned 
his  Interest  In  blank  to  a person  unknown  and  not  of  record 
In  your  office* 

It  is  further  the  opinion  of  this  office  that  the 
xnortgagor  may  release  such  chattel  mortgage  as  described  In 
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your  letter  by  coiaplylng  Tilth  paragraph  two  of  section  3099. 

Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


TrrrwTM 

(Acting)  Attorney  General 


V/JB:DA 


SCHOOLS:  METHOD  OF  CHANGING  SITE  OP  SCHOOL  LOCATION  IN 
CONSOLIDATED  DISTRICTS 


February  5,  1938 


Honorablo  Emory  C.  Medlln 
Prosecuting  Attoraey 
Barry  County 
Caasvllle,  Missouri 


Dear  Slrt 


This  Is  to  acknowledge  your  letter  dated  Janu- 
ary 31,  1938,  as  follows i 

"The  consolidated  district  number 
6 of  Purdy,  Missouri,  school  house 
was  destroyed  by  fire  some  few 
weeks  ago,  and  there  Is  an  effort 
being  made  to  change  the  site  of 
the  school  house  by  a vote  of  the 
tax  payers  of  the  district. 

"It  is  nry  opinion  that  the  site 
of  a consolidated  district  can- 
not be  changed  by  the  vote  of  the 
tax  payers.  It  is  also  my  opinion 
that  volvuae  28,  Missouri  Appeal, 
on  page  70,  W.  £.  Gladney  et  al  vs. 

John  M.  Gibson  settles  this  ques- 
tion, however,  I could  be  wrong 
and  would  like  to  have  your  opinion 
In  regard  to  locating  a site  or 
changing  a site  of  a consolidated 
district  whether  or  not  It  Is  In 
the  power  of  the  voters  and  tcui 
payers  of  the  district  or  In  the 
hands  of  the  board." 


Honorable  clmory  C.  Uedlin 
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February  3,1938 


Section  9330,  Reviaed  Statutes  Missouri  1929, 
reads,  in  part,  as  follows i 

"Kt/hen  the  demands  of  the  district 
require  more  than  one  public  school 
building  therein,  the  Board  shall, 

* « * « and  the  Board  shall  select 
and  procure  a site  in  each  newly 
formed  ward  and  erect  a suitable 
school  building  thereon  and  furnish 
the  same*" 


The  above  statute  has  been  construed  in  a ntimber 
of  cases  wherein  it  was  held  that  the  Board  of  a consoli* 
dated  school  district  can  change  a school  site  wlthoiit 
the  necessity  of  a vote  of  the  resident  taxpayers. 

Gladney  v.  Gibson,  206  Mo.  App.70j233  S.V>.271; 

State  ex  rel.  Miller  v.  Consolidated  School 
District,  224  Mo.  App.  120;  21  S.  W.  (2)  645; 

State  ex  rel.  Gehrig  v.  Medley,  26  S.  W.  (2)1040; 

Crow  V.  Consolidated  School  District,  36  S.  W. 

(2)  676; 

Corley  v.  Montgomery,  46  S.W.  (2)  263. 

In  State  ex  rel.  Gehrig  v.  Medley,  supra,  the 
Springfield  Court  of  Appeals  saldi 

"It  seems  to  be  contended  by  relators 
that  the  school  board  in  a consoli- 
dated district  has  no  power  to  change 
a school  site  unless  authorised  ^ a 
vote  of  the  resident  taxpayers . !mere 
Is  no  merit  in  that” contention.  The 
board  in  a consolidated  or  city  school 
district  has  the  power  to  change  the 
site  without  w vote  of  the  taxpayers.” 

(cases  cited). 
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Therefore,  by  virtue  of  Section  9330,  the  school 
board  in  a consolidated  district  may  change  a school 
site  without  a vote  of  the  resident  taxpayers*  However, 
does  it  necessarily  follow  that  the  resident  taxpayers 
are  precluded  from  voting  to  change  a school  site, 
which  is  the  question  presented  in  your  request  for  an 
opinion*  Howhere  do  we  find  any  statute  which  permits 
the  resident  taxpayers  of  a consolidated  district  to 
vote  upon  any  question  pertaining  to  the  changing  of 
a school  site,  or  the  establishing  of  one*  The  only 
statute  found  relative  to  consolidated  schools  on 
establishing  of  a school  site  or  changing  same  is 
Section  9330*  Therefore,  we  conclude,  and  it  is  our 
opinion, that  the  Board  of  a consolidated  school  dls* 
trlct  is  vested  absolutely  with  the  discretion  as  to 
the  location,  or  changing  of  location,  of  sites  used 
for  school  purposes,  and  as  long  as  the  Board  does 
not  abuse  its  discretion  in  the  premises,  the  courts 
will  not  interfere*  Corley  v*  Montgomery,  46  S*  W* 

(2)  283* 


Yours  very  truly 


OLLIVSR  MOLidl 
Assistant  Attorney  General 

APPROVED 


J.  a*  TAYLoR 

(Acting)  Attorney  General 
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SCHOOLS;  Apportionment  of  railroad  taxes  received  by  school 
- districts  should  be  divided  according  to  levies  made 
by  the  school  district  for  the  various  fund's. 


- ebriuiry  4,  1938 


•^r.  vV.  J.  i^elton 
Presiding  Judge 
Mississippi  County 
Anniston,  kissourl 


■FILED 


Dear  dir: 


This  Department  acknowledges  receipt  of  your 
letter  of  Jantwiry  28th,  wherein  you  make  the  following 
request  for  an  opinion: 

"In  apportionment  of  Hallroad 
taxes  received  out  to  .school 
Districts,  should  all  of  this  money 
go  In  the  teachers  funds,  where 
the  District  has  bonded  Indebted- 
ness for  school  buildings,  and 
levy  a tax  for  tliat  purpose,  or 
should  It  be  divided  accordingly 
to  tne  levies  made  by  these  districts." 

'>ectlon  10029,  K.  o.  uo.  1929,  relates  to  the 
taxation  of  railroads  and  street  car  companies,  i^or  con- 
venience we  refer  to  pertinent  parts  of  the  section  as 
follows: 


"I'or  the  purpose  of  levying  school 
taxes,  and  taxes  for  the  erection 
of  p'v;bllc  buildings,  ai:d  for  other 
,.urposes.  In  the  several  counties 
of  this  state,  on  the  roadbed, 
rolling  stock  and  movable  property 
of  railroads  In  this  state,  the 
several  coiinty  courts  shall  ascertain 
from  the  returna  In  the  office  of 
tFie  coxinty  clerk  the  average  rate 
of  taxation  levied  for  school  pur- 
poses, and  also  the  average  rate  of 
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taxation  levied  for  the  erection  of 
public  buildings,  and  for  other 
purposes,  each  separately,  by  the 
several  local  school  boards  or 
authorities  of  the  several  school 
districts  throughout  the  county* 

^juch  average  rate  for  school 
pxirposes  shall  be  ascertained  by 
adding  together  the  local  rates 
of  the  several  school  districts 
in  the  county,  and  by  dividing  the 
stua  thus  obtalni-d  by  the  ahole 
nuaiber  of  dl strict s levying  a tax 
for  school  purposes,  and  shall  cause 
to  be  charged  to  said  railroad  com- 
panies taxes  for  school  purposes  at 
said  average  rate  on  the  proportion- 
ate value  of  said  railroad  property 
so  certified  to  the  coimty  court  by 
the  state  auditor,  under  the  provisions 
of  this  article,  and  the  said  clerk 
shall  apportion  the  said  taxes  for 
school  purposes,  so  levied  and  collected, 
among  all  the  school  districts  in  his 
cotuity,  in  proportion  to  the  entuaera- 
tlon  returns  of  said  districts*  ^uch 
average  rate  levied  for  the  erection 
of  public  buildings,  and  for  other 
pxirposes,  stiall  be  ascertained,  each 
separately,  by  adding  together  the 
local  rates  of  the  several  districts 
In  the  county  levying  a tax  for  the 
erection  of  public  btiildings,  or  for 
other  ptxrposes,  and  by  dividing  the 
sum  thus  obtained  In  each  case  by  the 
vhole  number  of  districts  in  such 
county;  and  the  clerk  shall  cause  to 
be  charged  to  said  railroad  compemies 
taxes  for  the  erection  of  public 
buildings  or  for  other  purposes,  at  said 
average  irate  on  the  proportionate  value 
of  said  irailroad  property  so  certified 
to  the  county  covirt  by  the  state  auditor, 
under  the  provisions  of  this  article, 
and  the  county  court  shall  apportion 
the  said  taxes  for  the  erection  of 
public  buildings,  or  for  other  purposes 
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so  levied  and  collected,  among  the 
several  school  districts  levying 
such  taxes.  In  proportion  to  the 
amount  of  such  taxes  so  levied  In 
eacti  of  said  districts:  ^ * --i 

by  the  terms  of  section  9199,  R.  o.  i«o.  1929,  It 
becomes  the  duty  of  the  board  to  provide  for  the  collection 
of  ai^.  annual  tax  tu  pay  the  Interest  In  the  sinking  fund 
on  bonus  which  constitute  an  Indebtedness  of  the  district* 

You  state  In  your  letter  the  district  In  question  has  a 
bonded  Indebtedness  and  has  levied  a tcuc  for  that  purpose; 
hence,  that  i;ortlon  of  Section  10029,  heretofore  quoted, 
relating  to  the  taxation  of  railroads  for  the  erection  of 
public  buildings,  should  be  considered*  Under  Action 
9261,  R*  J.-uo*  1929,  and  by  the  terms  of  ^Section  9312,  R* 
i^o*  1929.  the  three  funds  of  a district  are  the  "teachers* 
fund,"  the  "Incidental  fund,"  ana  the  "bxilldlng  fund," 

bectlon  10029,  supra,  refers  to  the  levying  of 
school  taxes  for  ,the  erection  of  public  buildings  and  for 
other  piirposes*  Clearly,  the  Intention  of  the  Legislature 
In  dealing  and  referring  to  public  buildings  of  a school 
district  In  said  section,  when  It  states, 

"and  the  county  court  shall  apportion 
the  said  taxes  for  the  erection  of 
public  buildings,  or  for  other  pur- 
poses so  levied  and  collected,  smong 
tlie  several  school  districts  levying 
such  taxes.  In  proportion  to  the 
amount  of  said  taxes  so  levied  In 
each  of  said  districts," 

was  to  the  effect  that  upon  the  district  receiving  money  from 
railroads,  when  such  levies  have  been  made,  the  said  funds  so 
received  should  be  placed  to  the  credit  of  the  three  funds* 
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\te  are,  };lierofora,  of  tlie  opinion  tlxat  the 
amount  of  railroau  taxes  received  by  the  district  in 
question,  which  have  been  levied  for  building  purposes, 
should  be  placed  to  the  credit  of  the  building  Ihnd 
ana  not  all  of  the  money  received  by  the  district  should 
go  Into  the  teachers*  fund;  that  the  taxes  so  received 
should  be  divided  according  to  the  levies  made  by  the 
school  district  for  the  various  fiinds. 


Yours  very  truly 


OhLiViSK  W.  HOLiai 
Assistant  Attorney-done ral 


Ai'*  hoVi£D: 


u.  Oli 

(i)>ctlng)  ^ttozmey-'-'eneral 


CONSTABLE : 


Jurisdiction  in  an  adjoining 
township. ~ 


February  8,  1938 


lir.  Emory  C#  Medlln, 

Prosecuting  Attorney, 
i^^arry  County, 

Cassville,  Missouri, 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  Febaruary 
5,  1958,  requesting  an  offlc!  al  opinion,  adiich  request  roads 
as  followst 


"I  would  like  to  have  your  opinion  on 
a matter  which  is  a little  embarrass ing 
to  write  to  you  about,  and  it  is  regret- 
table that  I need  the  kind  of  services 
that  1 am  asking  you  about. 

I would  like  to  have  your  opinion  to  know 
whether  or  not  the  Constable  in  iurdy  Town- 
ship, which  is  an  adjoining  township  to 
Monett,  would  liave  the  authority  to  serve 
search  warrants  for  me.  I am  disgusted 
with  issuln^^  so  many  search  warrants  and 
nothing  being  acccanplished." 

Section  11756  R.S.  Mo.  1929  reads  as  follows: 

■Constable  may  serve  warrants,  writs  of 
attachments,  subpoenas  and  all  other 
process,  both  civil  and  criminal,  and 
exercise  all  other  authority  conferred 
upon  them  by  law  throughout  their  res- 
pective cotmtles." 

In  the  case  of  Putnam  v.  Coates,  283  S.W.  717,  the  court 

held: 


"To  our  minds  the  evidence  in  txds  case 
fully  Justified  the  trial  court  in  dis- 
solving the  temporary  injmiction.  As  to 
defendant  W.L.  Coates,  the  injunction 
was  properly  dissolved,  if  for  no  other 
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roaaon,  because  at  the  tli;^  of  trial 
he  was  a duly  ooramisalonod  deputy 
constable  of  the  township  In  which 
the  park  was  located,  and,  vinder  our 
statute,  had  the  power  as  such  officer 
to  serve  warrants,  process,  etc., 
throrjghout  the  whole  county.  Section 
2151,  R.S.  Mo.  1919." 

In  issuing  a search  warjcant  as  described  in  this  re- 
quest, you  iBUst  comply  with  Section  3783  R.S.  Mo.  1929,  which 
specifically  sets  ort  that  the  process  shall  issue  in  the  name 
of  the  constable  who  is  to  execute  the  writ  or  process.  Section 
3783  reads  as  follows i 

"Upon  ooiiq)laint  being  made,  on  oath, 
in  writing,  to  any  officer  authorized 
to  laaae  process  for  the  apprehension 
of  offenders,  that  any  of  the  property 
or  articles  hereinafter  named  are  kept 
within  the  county  of  such  officer,  if 
he  shall  be  satisfied  that  there  is 
reasonable  giround  for  such  complaint, 
shall  issue  a warrant  to  tlie  sheriff 
or  any  constable  of  tlie  county,  direct- 
ing him  to  search  for  and  seize  any 
of  the  following  property  or  articles: 

First — Any  gaming  table  or  gambling 
device  prohibited  by  law. 

Second— Any  of  the  following  articles, 
kept  for  the  pux^ose  of  being  sold, 
published,  exhibited,  given  away  or 
otherr.!  se  distributed  or  circulated, 
viz.:  obscene,  lewd,  licentious,  in- 
decent or  lascivious  books,  pan'>phfeta,  . 
bEj.leds,  papers,  drawings,  lithographs, 
engravings,  pictures,  models,  easts, 
prtnts  or  other  articles  or  pubU cations 
of  an  indecent,  immoral  or  aoandaloiis 
character,  or  any  letters,  handbills, 
cards,  circulars,  books,  pamjhlets  or 
advertisements  or  notices  of  any  kind 
giving  Inforj-ation,  directly  or  indirect- 
ly, when,  where,  how  or  of  idiom  any  of 
such  things  can  be  obtained. 
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Third~Any  of  the  following  articles, 
kept  for  the  purpose  of  being  sold, 
given  away  or  otherwise  distributed  or 
circulated,  contrary  to  law,  vis.i 
pills,  powders,  ; edlcines,  drugs  or 
nostrums,  or  instruments  or  otlier 
articles  or  devices  for  preventing  con- 
ception, producing  or  procuring  abortion 
or  miscarriage,  or  other  indecent  or 
immoral  use,  or  any  letters,  handbills, 
caixis,  circulars,  books,  pamphlets,  ad- 
vertisements or  notices  of  any  kind 
describing  or  purporting  to  describe 
any  of  sudi  articles,  or  giving  in- 
forrjatlon,  directly  or  indirectly,  when, 
where,  how,  or  of  idiom  any  of  such  things 
can  be  obtained* 

Fourth — All  articles  or  raw  materials 
found  in  the  possession  of  any  person  or 
persons  intending  to  manufacture  the 
same  into  any  articles  or  things  hereto- 
fore in  this  section  described,  and  also 
all  tools,  machinery,  implements  and  per- 
sonal property  whore  such  article  are 
found  and  seized  and  used  or  intended  to 
be  used  in  the  manufacture  of  such  ar- 
ticles and  things*" 

GONCLbSIOK 

Under  the  above  statite  and  autliority,  it  is  the  opinion 
of  this  office  that  a constable  can  exercise  authority  conferred 
upon  them  by  law  throug  out  the  whole  county  and  la  not  limited 
to  the  township  where  he  is  elected* 

Respectfully-  sulmiltted. 


W.  J.  BUFJCE 

Assistant  Attorney  General 

APPROVEDj 


J.  k'.'TATI^ 

(Acting)  Attorney  Qenoral 


WJB:DA 


SOLDIERS  * BONUS ; 


Deceased  soldiers*  bonus  is  payable  to 
widow,  when* 


i'ebruary  17,  1938 


<• 

I 


lion.  Lewis  1^.  iieans 
The  ..djutant  General 
Jeffemon  City,  jmssourl 


oeax  Six: 

'i.e  acknowledge  receipt  of  your  request  for  an 
opinion  dated  January  24,  1938,  vhlch  reads  as  follows: 

**  Re:  iiarry  Breen  (rresuoably  dead) 

'issourl  Claia  ff&4,236. 

it  is  requested  an  opinion  be 
furnished  this  office  in  the  fol- 
lowing ease: 

'*The  aboTe  named  Teteran  serred  hon- 
orably in  the  United  States  ^rmy 
from  »uni*t  15,  1917  to  august  26, 

1919.  In  1922  he  perpetrated  an  in- 
surance fraud,  after  be  disappeared. 

Hie  wife  returned  to  Qermany  where 
she  now  resides,  Breen  was,  and  is, 
a fugitire  from  justice,  yet  the 
German  courts  hawe  ruled  that  he  is 
legally  dead.  The  widow  is  now  try- 
ing to  collect  his  liissouri  soldiers* 

Bonus • 

"If  the  Veteran  prowed  to  be  a res- 
ident of  Ldssouri  from  April  6,  1916 
to  April  6,  1917  and  to  the  date  of 
his  enlistment  in  the  Army,  would  his 
presumptiTe  widow  hare  a legal  claim 
for  the  Veteran's  state  Bonus?** 

Article  rv.  Section  44b  of  the  Missouri  Consti- 
tution proTides  for  the  distribution  of  soldiers'  bonus 
money,  and  reads  in  part  as  follows: 
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* * ♦ * The  Legislature  shall  en- 
act such  laws  as  iiay  be  necessary 
to  carry  Into  effect  this  anend- 
roent.  The  wife  or  husband,  child, 
laother  or  father,  in  the  order 
named  and  none  other,  of  any  de- 
ceased resident  who  serTed  honor- 
ably in  the  military  or  naTal 
forces,  as  proTided  in  this  sec- 
tion, shall  be  paid  the  sum  or 
allowance  that  such  deceased  res- 
ident would  be  entitled  to  recelTe 
hereunder  if  such  deceased  resident 
had  llTed;  * * 

i^rsuant  to  this  constitutional  amendment,  the 
Legislature  has  proTided  in  the  Laws  of  Missouri,  1937,  page 
479,  Section  9,  as  follows: 


"It  shall  be  the  duty  of  the 
adjutant-general  to  determine  as 
expeditiously  as  possible  the  per- 
sons who  are  entitled  to  the  payments 
tuder  this  act  and  to  make  such  pay- 
ments in  the  manner  herein  prescribed. 
Applications  for  such  payments  shall 
be  filed  with  the  adjutant -general  on 
or  before  iMcember  31,  1938,  and  at 
such  place  or  places  as  the  adjutant- 
general  may  designate  and  upon  blanks 
furnished  by  the  adjutant-general: 
rroTided  Itirther.  the  adjutant-general 
shall  hare  the  power  to  adopt  all 
proper  rules  and  regulations  not  in- 
consistent herewith  to  carry  into 
effect  the  proTlsions  of  this  act;  and 
provided  further,  ttiat  all  officers  of 
the  shate  or  any  county  and  any  city 
or  town  therein  are  hereby  directed  to 
furnish  free  of  charge,  in  writing, 
any  information  that  the  records  in 
his  office  may  disclose  relative  to  the 
Identity,  place  and  i>eriod  of  resi- 
dence and  the  war  serylce  of  any 
soldier  claiming  a payment  under  this 
act,  whenever  such  information  is  re- 
quired by  the  adjutant-general  of  any 
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person  loa Icing  an  application  for  such 
bonus  or  any  part  thereof;  and  any 
application  for  bonus  heretofore  filed 
and  rejected  may  be  filed  before  the 
adjutant-general  and  by  him  again 
heard;  and  If  it  appears  that  the  re- 
jection of  the  claim  was  erroneous, 
the  rejection  may  be  set  aside,  and 
the  claim  allowed  and  paid;  and  pro- 
vided further  that  no  department  of 
the  State  government  shall  employ 
any  clerks  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  act, 
except  the  adjutant-general  shall  em- 
ploy an  examiner  of  soldier  bonus 
claims  and  one  stenographer  for  the 
handling  of  claims.** 

Section  1709,  K.3.  Missouri,  1929,  .provides: 

**If  any  person  who  shall  have  resided 
in  this  state  go  from  and  do  not  re- 
turn to  this  state  for  seven  suc- 
cessive years,  he  shall  be  presumed 
to  be  dead  in  any  case  wherein  his 
death  shall  come  In  question,  unless 
proof  be  made  that  he  was  alive  with- 
in that  time.** 

The  first  question  which  presents  itself  is  whether 
or  not  the  btate  of  Missouri  is  forced  to  recognize  the 
Judgment  of  the  German  court  that  the  absentee  in  question 
is  legally  dead,  and  cannot  of  its  own  accord  and  rlgtxt, 
determine  this  question.  !nie  only  reason  vdiy  a state 
recognizes  a decision  of  a court  of  a foreign  nation  as 
determining  a natter  is  because  of  comity. 

"Comity"  has  been  defined  as  "the  recognition  vdiloh 
one  nation  allows  within  its  territory  to  the  legislative, 
executive  or  Judicial  acts  of  another  nation  having  due  re- 
gard both  to  the  International  duty  and  convenience,  and  to 
the  rights  of  its  own  citizens  or  of  other  persons  who  are 
under  the  protection  of  its  laws".  Hilton  v.  Quyot^  159 
U.3.  113;  40  L.  Hd.  95. 

However,  as  was  pointed  out  in  .-^ugusta  Bank  v.  li^le, 
13  Peters  519;  10  L.  Ed.  274: 
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**0001117  . . . extended  to  other  • 

nations.  Is  no  Impeachiuent  of  sover- 
eignty. It  Is  the  voluntary  act  of 
the  nation  by  which  It  is  offered;  and 
is  inadjnlss Ible , when  contrary  to  its 
policy,  or  prejudicial  to  its  interests.** 

Vihether  the  State  of  Missouri  shall  make  a voluntary 
and  gratuitous  payment  of  money  to  an  individual  is  a 
question  in  which  the  state  has  an  interest,  so  the  judgment 
of  the  German  court  Is  not  binding,  and  the  fact  of  death 
may  be  determined  from  the  lav.«  of  this  state* 

In  the  case  of  Carter  v.  Life  Insurance  Co*,  156  Mo. 
App.  366;  136  S.'vV.  49,  the  court  construed  Section  1709, 
supra,  and  said: 

"But  the  presumption  of  death,  which 
is  the  one  on  which  the  statute 
ox>erates,  only  arises  when  these 
facts  are  present:  first,  residence 
of  the  person  in  this  state;  second, 
departure  of  that  person  from  this 
state;  third,  the  continued  absence 
of  that  person  from  this  state  for 
seven  successive  j9eixa,  no  proof  be- 
ing made  that  he  was  alive  within 
that  time*" 

It  will  be  noted  one  of  the  facts  that  must  be  present 
before  a person  is  presumed  to  be  dead  is  that  he  has  de- 
parted from  this  state.  Under  the  facts  vdiich  you  present 
in  your  request,  the  person  in  question  is  said  to  have  dis- 
appeared, ^t  there  is  no  showing  that  he  has  departed  from 
this  state.  This  prerequisite  must  be  shown  before  the  ' 
statute,  i:»eotlon  1709,  supra,  will  operate* 

It  is  further  pointed  out  that  the  person  is  a 
fugitive  from  justice.  The  question,  therefore,  presents 
itself  just  how  the  fact  that  a person  is  a fugitive  from 
justice  affects  the  prestmptlon  of  death  from  absence.  In 
Winter  v.  oupreme  lodge,  K.P.,  96  App*  1;  69  6.W.  66£, 
it  appeared  that  the  absentee  was  a defaulting  lodge 
treasurer*  The  court  held  that  an  instruction  that  the 
j\iry  could  draw  an  inference  adverse  to  the  presujiq>tlon  of 
death  from  the  facts  surrounding  his  disappearance  was  proper* 
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This  seeiua  to  be  uniform  rule,  that,  the  fact  that  the  ab- 
sentee is  a fugitive  from  Justice,  although  it  does  not 
prevent  the  presumption  of  death  from  absence  from  arising, 
is  admissible  in  evidence  to  rebut  the  presumption  of  death 
and  it  thereupon  bbeomes  a question  for  the  Jury,  taking 
into  consideration  all  the  ciroujostances.  Lshberry  v. 
Sanders,  6 Cal.  62;  Kelly  v.  Felgar,  71  Ga.  775;  kqui table 
Life  Ins.  Co.  v.  James,  127  N.H.  11;  hutual  Benefit  Life 
Ins.  Co.  V.  Morton,  108  Ky.  11;  Van  Buren  v.  Syracuse,  131 
N.Y.S.  345. 

Therefore,  if  the  person  in  question  is  presumed  to 
be  dead  under  authority  of  Section  1709,  supra,  still  if  he 
is  a fugitive  from  Justice,  then  the  adjutant-general,  in 
determining  the  persons  entitled  to  payment  under  the  act, 
may  take  such  fact  into  consideration  in  order  to  rebut  such 
pres  \impt  ion. 

However,  v.e  point  out  certain  difficulties  which 
mi^t  arise  if  the  adjutant-general  determines  that  the  ab- 
sentee is  dead,  and  thereupon  pays  the  bonus  to  the  sup- 
posedly deceased's. widow.  Hnder  Section  44b,  /xticle  IV 
of  the  Constitution  of  Missouri,  which  provides  for  the 
soldiers*  bonus  and  which  is  quoted  in  part  above,  the  pay- 
ment of  the  bonus  is  to  the  soldier  himself.  If  such  per- 
son is  deceased,  then  it  is  to  be  given  to  the  "wife  or 
husband,  child,  mother  or  father,  in  the  order  named".  It 
will  be  seen  tMt  the  soldier  is  the  person  who  is  to  re- 
ceive the  bonus  and  it  is  only  v.hen  he  is  dead  that  any 
other  person  has  a right  to  claim  this  money.  If  the 
adjutant-general,  in  his  discretion,  deteradnss  that  the  ab- 
sentee is  dead  and  pays  the  money  to  the  widow,  then  if  such 
absentee  were  to  later  return,  this  would  abrogate  such  de- 
termination. The  soldier *8  right  to  the  money  is  primary 
and  takes  precedence  over  the  claim  of  any  other  person. 

This  view  is  brought  out  in  (hrimes  v.  Miller, 221  Mo. 
636,  in  which  the  court  said: 

"But  proof,  under  proper  pleadings, 
even  in  a collateral  suit,  that  he 
was  living  at  the  time  of  the  appoint- 
ment of  the  administrator,  controls 
and  overthrows  the  prima-facie  evidence 
of  his  death  and  establishes  that  the 
court  had  no  Jurisdiction,  and  the  ad- 
ministrator no  authority;  and  he  is  not 
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bound,  either  by  the  order  ap- 
pointing the  ad^niatrator , or  by 
the  Judgoent  in  any  suit  brought 
by  the  adoinistrator  against  a 
third  person,  beoause  he  v/as  not  a 
party  to  and  had  no  notice  of 
either.* 

The  court  said  further: 

’*That  it  is  not  coxapetent  for  a 
6tate  by  a law  declarixxg  a Judicial 
de termination  that  a oan  is  dead, 
ande  in  his  absence  am  \.ithout  anv 
notice  to  or  -irooesa  issued  aaixinst 
Flm.  conclusiYe  i^or  the  >.urpose  of 
diVesilng  him  o£  his  property  anT^ 
vesting  It  in  * next  of  kin." 

Therefore,  the  returned  soldier  could  demand  his  bonus, 
even  theu^  it  had  been  paid  to  his  supposed  widow. 

COljCLlblON 

It  is , therefore , the  opinion  of  this  department 
that  before  the  presimption  of  death  of  a person  beoause  of 
absence  from  the  state  for  seven  years  will  arise  one  of  the 
facts  that  must  be  shown  is  that  such  person  has  departed 
from  the  state.  It  is  further  the  opinion  of  this  department 
that  if  such  a person  is  a fugitive  from  Justice,  then  this 
fact  may  be  taken  into  consideration  in  order  to  rebut  the 
presumption  that  the  absentee  is  dead  beoause  of  not  being 
heard  of  for  seven  years.  It  is  also  the  opinion  of  this  de- 
partment that  If  the  adjutant-general  pays  the  v/idow  of  a 
person  who  is  entitled  to  a bonus  because  such  person  has  been 
absent  for  seven  years  and  is,  therefore,  presumed  to  be  dead, 
if  the  absentee  appears  and  demands  his  bonus,  then  any  pay- 
ment by  the  adjutant-general  to  any  other  person  v«uld  have 
been  null  and  void  and  the  absentee  would  be  entitled  to  paysent. 

Respectfully  submitted. 


OLLIVia  V..  NOLEN 
-Assistant  Attorney  General 


.kPPROTEO  By: 


7 .^.  TaTO5 

(Aetlng)  Attorney  General 


AO'K:YAL 


BONUS  - Payable  only  on  basis  of  actual  service 


' tiarch  21,  1938 


Honorable  Lewis  U.  Meana 
The  Adjutant  General 
Jefferson  City,  Missouri 


Dear  General  Means: 


Vre  acknowledge  your  request  for  an  opinion 
dated  liarch  6th,  which  reads  as  follows: 

"It  is  requested  that  this  office  be 
furnished  an  opinion  in  the  following 
case: 

"John  Lawrence  O’Leary,  Navy  Ser- 
vice No.  117-17-10  enlisted  in 
the  United  States  Navy  on  May  5, 

1917.  He  was  at  home  awaiting 
orders  until  August  13,  1917, 
and.  classified  by  the  Naval  De- 
partnont  as  an  Ap^  rentice  Seaman. 

He  Was  then  sent  to  the  Naval 
Training  Station,  Groat  Lakes, 
Illinois,  from  August  13,  1917 
to  Novesiber  6,  1917.  He  wes 
then  transx'erred  on  November  6, 

1917,  to  the  U.  S.  Virginia, 
where  he  served  \2ntll  his  Honor- 
able Discxiarge,  Larch  9,  1918. 

"The  Bureau  of  iiavigatlon  has  r\iled 
that  this  man  and  others  under  the 
ssj'ie  conditions  were  on  active  duty 
while  they  were  at  home  awaiting  or- 
ders, in  this  case,  from  May  6,  1917 
to  Aug\ist  13,  1917.  Heretofore,  this 
department  has  never  paid  these  men  a 
state  soldiers'  bon\is  for  the  time 
which  they  were  at  home  awaiting  fur- 
ther orders  from  the  Naval  Department. 
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"This  policy  was  followed  because  of  the 
fact  that  those  men  who  registered  for 
the  draft  and  were  at  home  awaiting 
orders,  do  not  receive  a state  bonus 
for  the  tlEie  spent. 

"It  is  the  opinion  of  this  office  that 
those  men  who  enlisted  in  the  Navy, 
and  were  at  home  awaiting  orders, 
shoxild  not  receive  pay  for  the  time 
so  spent.  However,  we  would  like  an 
opinion  from  your  office  in  the  mat- 
ter, defining  the  word  * active*  as 
used  in  Section  #1  of  the  Bonus  Law." 


Section  44b,  Article  IV  of  the  Klssova*!  Consti- 
tution provides  for  the  payment  of  state  bonuses  to 
Missouri  residents  "who  served  honorably  In  the  military 
or  naval  forces  of  the  United  States  of  Ainerica  at  any 
time  between  the  sixth  day  of  April,  nineteen  hundred 
and  seventeen,  and  the  eleventh  day  of  November,  nine- 
teen htindred  and  eighteen." 

Pursuant  to  this  constitutional  provision.  Laws 
ko.  1937,  p.  47S,  Section  9,  provides: 

"It  shall  be  the  duty  of  the  adjutant- 
general  t'-  determine  as  expeditiously 
as  possible  the  persons  wlio  are  entitled 
to  the  payments  under  this  act  and  to 
make  such  payments  in  the  manner  herein 
prescribed.  Applications  for  such  pay- 
ments shall  be  filed  with  the  adjutant- 
general  on  or  before  Deceniber  31,  1638, 
and  at  such  place  or  places  as  the  ad- 
jutent-generax  may  designate  and  upon 
blanks  furnished  by  the  adjutant-general: 
Provided  further,  the  adjutant-general 
shall  have  the  pov/er  to  adopt  all  proper 
rules  and  regulations  not  inconsis- 
tent herewith  to  carry  into  effect  the 
provisions  of  this  act;  and  provided 
further,  that  all  officers  of  the  state 
or  any  county  and  any  city  or  town 
therein  are  hereoy  directed  to  furnish 
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free  of  charge.  In  writing,  any  Infoma- 
. tlon  that  the  records  in  his  office  may 
disclose  relative  to  the  identity, 
place  and  period  of  residence  and  th^ 
wap  service  of  any  soldier  claiming  a 
pa^m^nt  under  this  act,  whenever  such 
inf^matlon  is  reqtiired  by  the  adjutant- 
general  of  any  ^^eraon  making  an  ap- 
plication for  such  oonus  or  any  part 
thereof;  end  any  application  for  boniis 
heretofore  filed  and  rejected  may  be 
filed  before  the  adjutant-general  and 
by  him  again  heard;  and  if  it  api-.ears 
that  the  rejection  of  the  claim  was  er- 
roneous, the  rejection  may  be  set  aside, 
and  the  claim  allowed  and  paid;  and 
provided  further  that  no  department 
of  the  state  goverment  shall  employ 
any  clerks  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  act, 
except  the  adjutant-general  shall  em- 
ploy an  examiner  of  soxdier  bonus 
claims  and  one  stenographer  for  the 
nandllng  of  claims.” 


CONCLUblOM. 


The  piirpose  of  the  people  of  Kissotiri,  in  giving 
a oonus  to  its  soldiers,  was  intended  as  a loving  gestvire 
for  actual  military  service.  The  Constitution  speaks  of 
those  who  "served",  and  makes  no  mention  of  those  who 
were  on  "active  duty"  awaiting  orders  for  actual  service. 

Soldiers  or  sailors  awaiting  orders  for  actual 
service  were  not  intended  beneficiaries  of  the  Missouri 
Soldiers’  Sonus,  and  such  is  the  opinion  of  this  office. 


Respectfully  suomitted 


AkkROVED: 


VAl.  ORB  SAY.YERS 
Assistant  Attorney  General 


77'r.'  TA’m® 

(Acting)  Attorney  General 


HOSPITALS 


When  a benevolent  Instiiiutloh,  and  when  engaged 
In  the  px notice  of  medicine. 


Larch  24,  1958. 


St.  Louis  lledioal  Society 

k'issouri  Pacific  Hospital  Association 


Grentlemen: 


The  question  presented  in  this  matter,  so  far  as 
this  depaii;ment  is  concerned,  is  whether  or  not,  under 
all  the  facts  and  circumstances  presented  in  the  case, 
quo  warranto  pxrooeedings  could  be  sustained,  and,  as  a 
couseauence,  vrhether  or  not  such  proceedings  shoulu  be 
instituted  by  the  Attorney  General  upon  the  request. of 
the  St.  Louis  kedical  Society,  which  we  will  hereafter 
refer  to  as  the  "Society,**  against  the  Lissouri  Pacific 
Hospital  association,  a corporation,  which  we  v/ill  here- 
after refer  to  as  the  "Hospital.** 

The  quo  warranto  proceedings  is  soxxght  by  the  society 
upon  two  grounds,  namely: 

1.  That  the  incorporation  of  the 
Hospital  was  and  is  void  ab  initio  and 
that  legally  it  is  not  now  a corporation, 
although  exercising  corporate  functions. 

2.  That  it  was  validly  incorporated, 
but  is  functioning  beyond  its  charter  and 
corporate  powers  by  reason  of  the  conten- 
tion that  it  is  engaged  in  the  practice  of 
medicine. 

Due  to  cormendable  fruniaiess  on  the  part  of  the  Society, 
both  grounds  are  aimed  at  the  one  result,  namely,  to  force  the 
Hospital  to  discontinue  its  practice  of  furnishing  its  patients 
only  with  physicians  who  constitute  its  regularly  employed 
medical  staff. 
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The  Facts. 


Based  upon  the  memoranda,  briefs,  records,  etc., 
obllnglngly  furnished  us  by  respective  counsel,  together 
with  the  oral  arguments  advanced,  we  have  probably  gleeaied 
enough  therefrom  to  denominate  same  as  the  facts  In  the 
case,  which,  briefly  stated,  may  be  taken  as  follows: 

From  the  24th  annual  report  of  the  Hospital  Associa- 
tion for  the  year  ending  December  31,  1936,  It  appears  that 
a Hospital  Department  of  the  Missouri  Pacific  Railroad  was 
organized  In  1876,  under  the  exclusive  control  of  the  Rail- 
road, and  continued  so  until  on  or  about  August  1,  1912,  when 
by  reason  of  the  Hospital  Department  being  self-sustaining, 
the  Hospital  property,  or  real  estate,  and  the  funds  on  hand 
were  turned  over  by  the  Railroad  Company  to  the  control  of 
the  employees  of  the  Railroad  for  their  operation  and  benefit. 
The  Hospital  was  thereafter  operated  by  the  employees,  through 
a Board  of  kanagers,  apparently  as  a voluntairy  association, 
until  kay  29,  1922,  when  it  became  incorporated  under  a pro 
forma  decree  of  the  Circuit  Court  of  the  City  of  St.  Louis, 

In  conformity  with  the  provisions  of  Article  11  of  Chapter  90 
of  the  Revised  Statutes  of  kissoxxrl,  1919  (now  Article  10, 
Chapter  32,  Revised  Statutes  of  kissouri,  1929),  entitled 
"Benevolent,  Religious,  Scientific,  Fratem<:tl-Beneflcial, 
iilduoatlonal  and  kisoellaneous  Associations,"  and  hence  is  a 
non-stock  and  non-profit  corporation. 

The  charter  provisions  of  the  corporation,  among 
other  things,  provided  that  all  officers  and  employees  of  the 
Railroad  Company,  and  all  employees  of  the  Hospital  (subject 
to  enumerated  exceptions)  constituted  the  membership  of  the 
corporation,  together  with  employees  of  allied  railroad  lines 
who  could  become  members,  depending  on  certain  provisions  re- 
lating to  such  allied  lines  and  the  employees  thereof;  that 
the  financial  support  of  the  Hospital  should  be  from  a fund 
denominated  "membership  dues,"  derived  by  monthly  aasessments 
deducted  from  each  member's  wages  or  salary  In  accordance 
with  a scale  In  proportion  to  wages  received;  that  the  manage- 
ment of  the  Hospital  should  be  vested  In  a Board  of  kanagers 
elected  as  representatives  fron  and  by  the  several  employee 
organizations;  that  the  chief  surgeon  shall  be  appointed  by  the 
chief  operating  officer  of  the  Railroad  Company,  and  shall  be 
a member  of  the  Board  of  kanarers,  with  voice,  but  no  vote, 
and  the  chief  surgeon  shall  appoint  all  assistant  physicians, 
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surgeons  and  specialists,  subject  to  the  approral  of  the 
Board. 


The  By-laws  of  the  Hospital  provide  that  a patient, 

In  order  to  be  admitted  therein  for  treatment,  should  be 
waited  on  by  the  Hospital's  regular  staff  of  doctors.  How- 
ever, a further  provision  peimlts  a member  or  employee  to 
engage  his  own  doctor  at  the  member's  own  expense  (this 
latter  rnentionea  provision  may  relate  to  treatment  outside 
the  Hospital,  but,  considering:  the  two  provisions,  some 
confusion  Is  created  In  arriving  at  what  Is  Intended). 

It  appears  to  be  a fact  In  the  case  that  the  member 
doctors  of  the  regular  staff,  who  are  furnished  to  patients, 
are  paid  either  a fixed  salary  or  per  call,  by  the  Hospital. 

It  further  appears  that  the  Hospital  has  a bonded 
Indebtedness  amounting  to  approximately  #90,000.00,  which  la 
held  by  emd  among  the  membership. 

The  above  facts  and  outline  of  opeiation  will  probably 
suffice  for  the  purpose  of  determining  the  applicable  law  to 
the  case. 


I. 

13  TKti  H03PITaL  LAGiUXY  INCOHPOiuiTriD? 


Counsel  for  the  Society  contend  that  the  Hospital 
could  not  be  legally  Incorporated  under  Article  11,  Chapter  90, 
R.  S.  Lo.  1919,  or,  put  differently,  that  It  was  incorporated 
for  business  purposes  and  for  pecuniary  profit.  Counsel  for 
the  Hospital  contend,  on  the  other  hand,  that  it  was  legally 
entitled  to  incorporate  as  a benevolent  association  under  the 
statutes. 

Article  10,  Section  21,  of  the  Constitution  of  klssouri 
provides: 


"No  corporation,  company  or  associa- 
tion, other  than  those  formed  for 
benevolent,  religious,  scientific  or 
educational  purposes,  shall  be  created 
or  organized  under  the  laws  of  this 
3tate,  unless  the  persons  named  as 


s 
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corporators  shall,  at  or  before  the 
filing  of  the  articles  of  association 
or  incorporation,  pay  into  the  state 
treasury  fifty  dollars  for  the  first  fifty 
thousand  dollars  or  less  of  capital  stock, 
and  a further  sins  of  fire  dollars  for  eyery 
additional  ten  thousand  dollars  of  its 
capital  stock.  ♦ ♦ ♦ *» 

Sections  4996  and  4999,  H.  S.  i'.o.  1929  (heretofore 
Sections  10264  and  10267,  K.  S.  )<(o«  1919),  proride  in  part 
as  follows: 


**300,  4996,  Any  number  of  persons  not 
less  than  three,  who  shall  hare  associated 
themselTes  by  articles  of  agreement  in 
writing,  as  a society,  company,  associa- 
tion or  organization  formed  for  benerolent . 
religious,  scientific,  f ratemal-^enef icieil , 
or  educational  purposes,  may  be  consolidated 
and  united  into  a corporation." 

"Sec.  4999.  Any  association  formed  for 
benerolent  purposes,  including  any  purely 
charitable  society,  hospital,  * ^ * and 
in  general,  any  association,  society, 
company  or  organization  which  tends  to 
the  public  adyantage  in  relation  to  any 
or  seyeral  of  the  objects  aboye  enumerated, 
and  whateyer  is  incident  to  such  objects, 
may  be  ofeated  a body  corporate  and  politic 
by  complying  with  sections  4996  and  4997." 

The  Society  contends  that  by  reason  of  the  words 
found  in  Section  4999,  to-wit,  "including  any  purely  charitable 
society,"  that  the  words  "purely  charitable"  ^uedify  the  word 
"hospital."  If  such  a yiew  could  be  taken,  it  would  logically 
follow  that  each  and  eyery  of  the  additional  objects  enumerated 
in  the  statute  must  likewise  be  purely  charitable,  when  it  is 
common  knowledge  that  some  of  such  objects,  incorporated  or 
not  incorporated,  depend  in  whole  or  in  part  upon  financial 
support  from  those  who  partake  of  the  benefits  to  be  deriyed 
from  such  objects.  This  is  especially  true  in  the  case  of  a 
fraternal-beneficial  association,  which  cannot  be  and  is  not 
a purely  charitable  organization,  but  is,  neyertheless,  held 
to  be  a beneyolent  organization,  as  shown  by  the  case  of 
Umberger  y.  k.  fi.  A.,  162  ko.  App.  1.  c.  143,  wherein  the 
court  said: 
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"Such  associations  are  benevolent 
associations.  * * * It  is  manifest 
that  notwithstanding  the  insurance 
feature,  they  do  not  represent  trade 
or  commerce . They  are  essentially 
benevolent." 

In  view  of  the  constitutional  provision  and  Sections 
4996  and  4999,  both  using  the  word  "benevolent"  in  their 
respective  contexts,  without  such,  or  any  limitation  thereto, 
as  counsel  contend  for,  and  considering  the  necessary  character 
of  some  of  the  other  objects  aniunerated,  we  would  hesitate 
to  place  such  a limited  construction  as  contended  for  without 
uirect  authority  therefor  from  our  iiissouri  courts,  or  out- 
state  decisions  construing  a statute  of  the  same  context  or 
wording.  Counsel  have  presented  nothing,  and  we  have  been 
unable  to  find  any  such  authority  from  independent  research. 

Hence,  it  appears  to  us,  so  far  as  this  case  is  con- 
cerned, that  the  character  of  the  Hospital  turns  upon  the 
question  of  whether  or  not  it  is  on  organization  or  incorpora- 
tion formed  for  benevolent  purposes  within  the  legal  meaning 
of  the  term. 

Counsel  for  the  Society  assert,  first,  in  their  brief, 
that  "The  General  vissembly  may  not  otherwise  provide  or  make 
a benevolent  corporation  out  of  that  which  is  not  such,"  and 
present  authority  sustaining  this  general  principle  of  law. 
Counsel  for  the  Hospital  agree  with  this  principle.  Hence,  no 
issue  is  created  on  the  point,  and  such  point,  in  our  Jud^^nt, 
not  being  determinative  of  any  real  issue  in  the  case,  we  pass 
on  to  the  Society's  next  point,  namely,  as  presented,  "It  is 
a business  organization  and  not  a benevolent  institution  or 
charitable  institution."  The  Society  cites  a number  of 
decisions  for  the  purpose  of  sustaining  its  contention,  first 
among  which,  in  analogy,  so  far  as  our  Missouri  courts  are 
concerned,  is  Phillips  v.  Hailroad,  211  i!o.  419.  A reading 
of  this  case,  at  first  blush,  gives  a strong  impression  that 
it  is  decidedly  in  point.  However,  a closer  reading  and 
analysis  of  the  case  results  in  substantial  doubt  as  to  its 
force,  because,  first,  the  suit  was  against  the  railroad  c^pany 
and  not  the  hospital  in  question.  The  railroad* s defense  is 
stated  as  follows,  1.  c.  426: 

"Defendant  contends  that  it  is  in  no 
sense  responsible  for  the  negligent  acts, 
if  such  there  were,  of  'The  ^ployees* 
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HospitSLl  Association  of  the  Frisco  Line;* 
that  It  Is  a distinct  corporate  entity* 
not  under  control  of  defendant*  and  that 
it  is  responsible  for  its  own  acts  of 
negligence.” 

The  court  then  said*  1.  c.  426: 

"This  relationship  between  the  defendant 
and  the  Hospital  Association  is  important 
on  the  question  of  excluding  certain 
eTidence*  in  addition  to  the  point  now  in 

reriew." 

We  take  it  that  the  court  alludes*  by  the  language 
shown  in  the  above  excerpt,  ”in  addition  to  the  point  now 
in  review,”  to  the  point  raised  as  to  whether  or  not  the 
Hospital  in  question  was  a distinct  entity,  not  in  control 
of  the  defendant.  Eonce*  it  appears  to  us  that  there  was 
in  reality  no  issue  in  the  case  respecting  whether  or  not 
the  Hospital  was  a charitable  organization  and  it  was  not 
necessary  to  so  decide.  The  case  further  shows  that  the 
hospital  physicians  in  charge  of  the  welfare  of  the  plain- 
tiff were  likewise  the  physicians  in  charge  of  the  railroad . 
and  hence  the  real  issue  involved  was  one  of  agency  and  not 
the  character  of  the  hospital.  Furthermore*  tne  court's 
view  that  the  hospital  in  question  was  not  a public  charity 
and  had  but  few*  if  any*  of  the  earmarks  of  a voluntary 
benevolent  association*  we  believe  was  unnecessary  to 
express  under  the  facts*  because  even  if  it  had  been  found 
that  the  hospital  was  a charitable  institution,  wo  apprehend 
that  If  the  physicians  working  therein  were  likewise  the 
eigents  and  employees  of  the  railroad  company  (as  fo\md  by 
the  court),  the  same  liability  would  attach  to  the  railroad 
company  as  was  found  in  the  case. 

Coxinsel  for  the  Jociety  presents  Haggerty  v.  Hy.  Co. , 
100  ko,  App.  426.  This  case  presents  the  same  situation  as 
the  Phillips  case,  namely,  the  issue  involved  was  agency  or 
the  application  of  the  rule  of  respondeat  superior.  It  was 
shown  that  the  relief  organization  brought  into  the  case  was 
a department  of  the  defendant  railroad  company.  Hence,  the 
characier  of  this  organization  was  in  no  wise  decisive  of  the 
issue  in  the  case. 
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In  addition  to  raTiavdng  all  of  the  Lissouri  cases 
cited  us  by  counsel  for  the  Society,  we  have  also  read  with 
interest  all  of  the  out-state  authorities  presented  in  the 
brief  on  this  point;  and  it  appears  to  us  that  there  is 
enough  difference  between  the  facts  shown  in  these  several 
out-state  oases  and  the  instant  case,  coupled  either  with 
some  difference  in  legal  issues  involved,  or  purpose  of 
corporate  organization,  as  to  throw  doubt  as  to  their  appli- 
cability here. 

Two  Federal  oases  have  been  shown  which  are  of 
interest  here,  one  by  the  Society,  namely,  St.  Louis  south- 
western Ry.  Co.  V.  Tates,  23  F.  (2d)  283,  and  one  by  the 
Hospital,  namely.  Union  Pacific  H.  R.  Co.  v.  Artist,  60  F. 
365.  Both  cases  concern  a hospital  setup  and  both  setups 
are  strikingly  similar  to  the  hospital  setup  here  Involved. 
However,  if  we  were  forced  to  choose  between  one  or  the 
other,  as  sustaining  authority  for  or  against  the  point  here 
discussed,  we  believe  the  last  mentioned  case  would  prevail, 
because  in  the  first  one  the  question  involved  was  tax 
exemption  of  the  hospital,  and,  as  well  known,  the  law  is 
strictly  construed  against  tax  exemption.  The  second  case 
concerned  the  question  of  liability  of  the  hospital  for 
personal  injury.  Hence,  we  believe  the  second  case  is  more 
apposite  as  an  authority  in  the  instant  case,  as  supporting 
the  Hospital's  contention. 

The  opposing  contention  on  the  part  of  counsel  for 
the  Hospital  is  that,  while  not  conceding  that  the  Hospital 
is  not  a charitable  institution,  they  emphatically  contend 
that,  without  question,  it  is  a benevolent  institution. 
Counsel  thus  draw  a distinction  between  an  institution  which 
is  charitable  and  one  which  is  benevolent.  There  appears  to 
be  respectful  authority  sustaining  this  view. 

In  State  ex  rel.  v.  Lesueur,  99  ko.  1.  c.  558-559, 
the  court  in  discussing  the  provisions  of  the  Constitution 
involved  herein,  said: 

"And  it  is  to  be  observed  in  the  first 
place,  that  the  constitution  uses  the 
words  *for  benevolent,  religious, 
scientific  and  educational  purposes,* 
in  a broad  and  comprehensive  sense.  The 
corporations  thus  exempted  from  the  pay- 
ment of  the  tax  are,  to  a certain  extent, 
mentioned  in  contradistinction  to  such  as 
are  organized  for  pecuniary  profit. 
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*•  ♦ ♦ ♦ 3<xne  degree  of  liberality  must  be 
allowed  in  the  formation  of  those  associa- 
tions where  all  pecvmiary  profit  is  ex- 
cluded." 

In  the  case  of  'Yesterman  y.  Supreme  Lodge  K.  of  P. , 

196  l60.  1.  c.  701,  the  court  in  speaking  of  a fraternal 
beneficiary  association,  said: 

"It  la  only  essential  to  constitute  the 
defendant  a fraternal  beneficiary  associa- 
tion that  it  be  organized  for  the  benefit 
of  its  members,  and  not  for  gain  or  profit." 

7 C.  J.,  page  1140-1141,  says  as  follows: 

"Since  the  context  may  (qualify  or  restrict 
the  ordinary  meaning  of  the  term  'benevolent,' 
the  word  is  frequently  used  as  synonymous 
with  'charitable;'  but  this  is  not  necessarily 
so,  'benevolent'  being,  it  seems,  a word 
of  somewhat  broader,  larger,  and  wider  mean- 
ing than  'charitable.'  In  other  words, 
charity  may  be  benevolence,  but  all  benevo- 
lence ^ not  necessarily  charity. " 

Hence,  it  would  seem  that  ovir  kisaouri  courts  give  a 
broad  and  liberal  construction  to  the  term  "benevolent," 
especially  so  when  a fraternal  beneficiary  association  is 
classed  as  a benevolent  organization.  The  likeness  between 
a fraternal-benefit  association  and  the  hospital  is  more  or 
less  striking  in  that  both  exact  dues  or  assessments  frcxD  its 
membership  in  order  to  dispense  the  benefits  respectively 
provided  for.  Both  operate  without  profit.  The  only  dif- 
ference, if  there  be  one,  is  that  the  one  organization  inciden- 
tally dispenses  social  benefits  to  its  members,  while  the  other 
dispenses  medical  benefits  to  the  sick  and  injured. 

As  heretofore  stated,  the  Hospital  does  not  concede 
that  it  is  not  a charitable  institution  within  the  legal  mean- 
ing of  the  term. 

In  reviewing  the  case  of  ^^ioholas  v.  Evangelical 
Deaconess  H(»ne,  281  Ido.  182,  \diioh  involves  a suit  by  a patient 
against  the  aforesaid  Home,  the  salient  features  of  the  setup 
of  the  Home,  held  by  the  coxirt  to  be  a charitable  institution, 
bear  a maiiced  similarity  to  the  salient  features  of  the  setup 
of  the  Hospital  here,  as  will  appear  by  the  following: 
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The  Eome. 

(a)  Object.  To  nurse  the  sick 
and  care  for  the  poor  and 
a^d. 


(b)  liBisbership.  Protestant 

Christian  of  a certain  be- 
lief. 


(c)  Dues.  Lembers  re^^uired  to 
pay  at  least  ^2.00  annually. 


(d)  Substantially  all  of  the 
annuel  revenue  necessary  to 
support  the  Ilooe  was  re- 
ceived from  pay  patients. 

(e)  Control  of  the  Home  vested 
in  twelve  persons. 

(f)  A non-stook,  non-profit 
corporation. 


The  Hospital. 

(a)  Object.  The  medical  and 
surgical  care  of  members, 
with  an  allowance  for 
burial  expenses  of  the 
poor  or  indigent  members. 

(b)  kembership.  iill  persons 
who  are,  or  shall  become, 
employees  of  certain  rail- 
roads. 

(c)  Dues,  kembers  rec^uired  to 
pay  annually  amounts  pro- 
portional to  wages. 

(d)  All  the  revenue  necessary 
to  support  the  Hospital 
was  received  from  dues  of 
members. 

(e)  Control  of  the  Hospital 
vested  in  nineteen  persons. 

(t)  A non-stook,  non-profit 
corporation. 


Practically  speaking,  we  can  see  but  little,  if  any, 
difference  in  the  respective  setups  of  the  two  institutions  so 
far  as  actual  charity  is  concerned.  If  the  revenue  figures  of 
the  Home  for  1914  are  a fair  average  of  the  annual  operation, 
it  would  appear  that  the  pay  patients  (leaving  out  of  considera- 
tion what  additional  amount  was  received  from  membership  dues) 
all  but  paid  the  way  of  whatever  indigent  patients  were  treated. 

On  the  other  hand,  there  may  be  as  much  practical 
charity  on  the  part  of  the  Hospital  in  treating  the  employees, 
mentioned  in  Section  4,  Article  4,  of  its  By-laws,  free,  and 
in  the  allowance  provided  for  burial  of  indigent  employees. 

However,  legally  speaking,  there  may  be  some  difference 
between  the  two  institutions  from  the  charity  standpoint,  but 
until  so  pointed  out  to  us,  a substantial  doubt  exists  as  to 
any  difference. 
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After  consideration  of  the  issue  as  to  whether  the 
Hospital  is  a charitable  or  benerolent  institution,  or  whether 
it  is  neither,  we  belieye  (without  passing  on  such  issue)  the 
solution  as  to  whether  or  not  ii\xo  warranto  would  likely  be 
sustained  against  the  Hospital  on  the  point  now  being  dis- 
cussed, resolres  itself  into  the  (question,  would  the  proceeding 
be  tinely? 

The  Hospital  has  existed  as  a corporation  for  sub- 
stantially the  past  twenty  years,  conducting  its  operations, 
including  a regular  paid  medical  staff,  in  the  same  way  through- 
out this  period.  We  take  it,  from  more  or  less  oomon  knowledge 
that  the  St.  Louis  Medical  Society  has  existed  as  such  for  a 
much  longer  period.  In  any  erent,  there  must  be  members  of  the 
present  Society  who  hare  been  practitioners  for  more  than  twenty 
yeeurs,  and  who,  as  indiriduals,  or  a collection  thereof,  could 
hare  long  ago  made  the  same  complaint  against  the  Hospital  as 
is  now  being  made. 

That  the  time  element  can  play  an  important  and 
decisive  part  in  the  court's  action  in  quo  warranto  proceedings 
is  shown  by  the  following  cases: 

In  State  ex  rel.  v.  Town  of  Westport,  116  ko.  1.  c.  595 
the  court  said: 


"If  there  is  to  be  no  limit  to  such 
proceeding  and  if  at  any  period  of  time, 
however  remote  from  the  time  of  the 
organization  of  a municipality,  a proceed- 
ing by  quo  warranto  can  be  resorted  to, 
and  such  municipality  and  its  officers 
ousted  of  their  franchises,  because 
of  irregularity  in  its  organization, 
it  would  effectually  destroy  the  credit 
of  municipalities  generally,  to  such 
an  extent  as  to  render  it  impossible  to 
grade  and  improve  their  streets,  or  to 
construct  any  kind  of  improvements 
promotive  of  the  health,  welfare  and 
convenience  of  their  inhabitants,  and 
issue  bonds  or  tax  bills  in  payment 
thereof." 

In  State  ex  inf.  Attorney-General  v.  School  District, 
314  ko.  1.  c.  329,  the  court  S6dd: 
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*'That  aptly  applies  to  the  situation 
here.  Here,  there  was  acciuiesoence  in 
the  status  »iUO  for  four  years.  The 
relator  brought  suit  attacking  the 
Yalidity  of  tiie  change  and  only  ques- 
tioned it  after  four  years  and  after 
his  failure  to  get  his  taxes  reduced  by 
other  proceedings.  He  brought  his  first 
proceeding  after  four  years  and  he 
brought  this  one,  the  only  legal  proceed- 
ing, in  eight  years,  a.!!  the  time  his  reason 
was,  not  on  account  of  poor  schools  or  bad 
management  or  to  aoccMaplish  better  school 
facilities,  but  merely  to  escape  higher  taxes. 

^aln  at  page  331: 

''In  case  of  State  ex  inf.  v.  Arkansas 
Lumber  Company,  260  klo.  1.  c.  264,  after 
quoting  the  Statute  of  Limitations,  this 
court  said  at  page  264:  'There  haTe  been 
oases  adjudged  in  which  the  rights  of  towns 
and  villages  to  exercise  their  corporate 
franchises  were  brought  in  question  by  in- 
formations in  the  nature  of  quo  warranto. 

It  has  been  held  upon  the  doctrine  of 
laches,  however,  that  the  right  to  investi- 
gate such  matters  is  scmietimes  barred  with- 
out regard  to  the  Statute  of  Limitations."* 

And  again  at  page  332: 

"The  granting  of  a writ  of  quo  vreirranto 
is  a matter  of  discretion.  The  court  will 
not  grant  it  unless  some  good  purpose  can 
be  served  by  it.  {State  ex  rel.  v. 

Cupples,  283  110.  1.  o.  145.)  The  quotation 
above  from  the  language  of  Judge  Goode  in 
the  kansfieid  case  aptly  fits  this  case. 

Unless  some  equity  in  favor  of  the  State 
is  shown,  its  laches  ought  to  preclude  it 
from  attempting  to  cancel  the  proceeding 
by  which  the  School  District  of  Lathrop  was 
extended  and  cause  the  injurious  results 
which  would  follow  from  the  disorganization 
of  that  district.  * ♦ * ♦ Thus  without 
any  evidence  that  the  school  conditions 
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vfould  be  ImproTed,  but  with  a situation 
which  suggests  that  they  would  be  impaired, 
with  no  complaint  from  any  one  who  had 
school  children  or  is  interested  in  any 
school,  this  court  should  exercise  its 
discretion  and  deny  the  relief  sought.*^ 

A number  of  other  Vissourl  oases,  both  before  and 
since,  in  point  of  time,  could  be  cited,  but  we  belieTe  that 
the  foregoing  cases  will  suffice  to  show  the  legal  principle 
which  could  be  applied  to  the  instant  oaise. 

Furthemore,  another  (question  that  asserts  itself  here 
in  addition  to  that  of  laches,  and  as  a companion  question, 
is,  that  while  a writ  of  quo  warranto  will  issue  at  the 
instance  of  the  Attorney  General  as  a matter  of  course,  yet 
the  granting  of  the  writ  is  a matter  of  di scretion  and  the 
court  will  not  grant  it  unless  some  good  purpose  can  be  serred 
by  it. 

In  the  case  of  Jtate  ex  rel.  Cupples  station  L.  E. 
& P.  Co,,  236  Lo.  1.  c.  146,  the  court  qxiotes  with  approTal 
from  Judge  Goode  in  State  ex  rel.  y.  Town  of  K^ansfield,  99 
Fo.  App.  146,  1.  c.  152,  as  follows: 

"*That  the  court  may  exercise  a con- 
siderable latitude  of  discretion  both 
as  to  whether  it  will  grant  a rule  upon 
the  defendant  to  show  cause,  where  the 
proceeding  is  instituted  in  that  way, 
and  as  to  whether  there  has  been  suffi- 
cient abuse  of  franchises  by  a corporation 
to  warrant  their  forfeiture,  there  can  be 
no  doubt  upon  the  authorities.  But  so 
many  relations,  public  and  private,  are 
involved  in  a forfeiture  at  suit  of  the 
State,  and  each  case  Involves  so  many 
considerations  peculiar  to  itself,  that 
no  definite  general  rules  can  be  stated 
to  guide  courts  and  practitioners.  It 
must  be  borne  in  mind  that  specific  facts 
which  have  been  held  sufficient  to  war- 
rant a Judgment  of  forfeitixre  in  one  or 
several  adjudged  cases  may  be  so  codified 
by  extraneous  facts  in  another  case  as  to 
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deprlye  the  former  of  yelue  ea  guides  to 
a correct  decision.  The  most  important 
if  not  the  only  interest  to  be  served  is 
that  of  the  public.  If  that  is  hept 
cousttmtly  in  view,  but  little  diffi- 
culty should  be  encountered,  iilspe daily 
do  these  observations  apply  in  cases 
where  the  proceedings  are  based  upon  mis- 
user or  non-user  of  franchises.  It  may  be 
considered  well  settled  that  not  every  mis- 
user which  may  be  detected  will  justify 
a forfeiture » but  only  those  which  con- 
stitute a prejudice  to  some  public  interest, 
or  which,  being  persisted  in,  will  involve 
the  safety,  welfare,  or  security  of  the 
community.  ♦ ♦ 

'*oinoe  the  public  good  is  the  element 
chiefly  to  be  considered,  we  are  persuaded 
that,  under  the  facts  in  this  case,  we 
ought  in  the  exercise  of  a souna  discre- 
tion to  decline  to  oust  respondent  from 
the  overhead  district." 

See,  also.  State  v.  Ivllis,  329  kio.  1.  c.  129. 

In  view  of  the  fact  that  this  Hospital,  us  well  as  adl 
hospitals,  administer  to  and  treat  the  sick  and  Injured,  and 
in  most  cases  return  the  individuals  to  society  in  reasonably 
good  physical  condition,  bespeaics  for  a hospital  a work  of 
public  benefit.  Public  health  is  public  wealth.  The  public 
health  is  of  such  paramoxmt  concern  to  the  public  interest 
that  both  the  national  and  state  governments  maintain  depart- 
ments of  public  health.  It  would  seem  to  us  that  every  city, 
town,  or  connunity  would  welcome  as  many  hospitals  loca'ted 
therein  as  could  efficiently  maintain  themselves.  Manifestly, 
in  view  of  all  that  is  said  and  done  in  furtherance  of  public 
health,  the  Hospital  in  vj.uestion,  or  any  hospital,  if  reputable 
and  operating  efficiently,  could  not  be  subversive  of  the  pub- 
lic interests  or  work  any  harm  or  injury  to  society  or  such 
Interests. 

We  comment  here  on  the  fact  that  the  Hospital  has  an 
outstanding  bonded  indebtedness  as  of  January  1,  1937,  of  sub- 
stantially $90,000.00,  carried  by  the  individual  members  of 
the  Hospital.  Oonse^iUently,  to  oust  this  institution  by  quo 
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warranto,  if  the  result  be  to  destroy  its  operations  eis  a 
hospital,  would,  in  our  opinion,  be  not  only  against  public 
Interest,  but  would  visit  upon  that  part  of  the  public, 
namely,  those  of  it  who  are  members  of  the  Hospital  holding 
the  indebtedness  of  the  institution,  a particular  or 
additional  injury,  because,  if  this,  or  any  hospital, 
should  be  forced  to  shut  down  and  cease  operation,  the  value 
of  the  buildings  and  eciUlpment  would  compare  in  value  with 
that  of  the  proverbial  ’’white  elephant".  On  the  other  hand, 
if  the  Hospital  could  be  deprived  of  its  corporate  charter, 
and  if  it  would  then  be  possible  to  continue  its  operations 
as  at  present,  including  its  employment  of  its  own  doctors, 
as  a voluntary  association,  then  nothing  would  be  accomplished 
by  quo  warranto  in  gaining  the  one  result  sought  by  the 
society. 

Hence,  in  its  final  analysis,  and  even  tho  gh  its 
character  as  to  being  a charitable  or  benevolent  Institution 
be  resolved,  for  ar^^iuaent,  against  the  Hospital,  yet  we  believe 
the  court  in  passing  upon  the  \rrit,  if  issued,  would  decide 
that  the  remedy  to  be  applied  to  achieve  the  cure  desired 
would  be  too  drastic;  and  hence  we  further  believe  that  the 
result  of  a quo  warranto  proceedings  would  be  unsuccessful 
so  far  as  invalid  incorporation  is  concerned. 


II. 


IS  THS  HOSI’ITAL  111  THiS  COKPOliATIi  PRACTICX 

py  liSDICltfK?  run 


This  question  has  been  directly  answered  by  the 
St.  Louis  Court  of  Appeals  in  the  case  of  state  ex  inf.  v. 

Lewin,  126  ko.  App.  149,  wherein  it  is  shown  that  quo  warranto 
proceedings  were  instituted  against  Lewin  Hernia  Cure  Company, 
a corporation,  charging  that  such  corporation  was  exercising 
the  right  and  privilege  of  engaging  in  the  practice  of  medicine. 
The  Judgment  was  against  the  State  and  the  court  in  ruling  on 
the  case,  said,  page  155: 

"In  all  the  larger  cities,  and  con- 
nected with  most  of  the  medical  colleges 
in  the  country,  hospitals  are  maintained 
by  private  corporations,  incorporated  for 
the  purpose  of  furnishing  medical  and 
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surgical  treataent  to  the  sick  and 
wounded.  These  corporations  do  not 
practice  medicine  but  they  recelre 
patients  and  employ  physicians  and 
surgeons  to  glre  them  treatment.  Ho 
one  has  erer  charged  that  these  corpora- 
tions were  practicing  medicine.  The 
respondents  are  chartered  to  do.  In  the 
main,  what  these  hospitals  are  doing 
eTery  day,  that  Is,  contracting  with  per- 
sons for  medical  treatment  and  contract- 
ing with  physicians  to  furnish  treatment, 
and  the  fact  that  Dr.  W.  A.  Lewln  Is  the 
principal  stockholder  and  the  manager  of 
respondent  corporation,  and  is  employed 
by  It  to  furnish  medical  and  surgical 
treatment  to  patients  who  may  contract 
with  it  for  such  treatment  does  not 
alter  the  legal  status  of  the  corporation 
or  show  It  has  violated  the  terms  of  Its 
charter." 

It  seems  to  us  that  the  Lewln  case  Is  controlling 
as  It  passes  upon  the  precise  point  here  Involved,  namely, 
the  right  of  the  Hospital  to  furnish  medical  and  surgical 
treatment  or  care  for  diseased  and  injured  patients.  While 
the  language  used  In  the  charter  of  the  Hospital  In  stating 
its  object  or  purpose  may  not  be  identical  with  the  language 
so  used  In  the  charter  of  the  Lewln  corporation,  yet,  in 
substance  and  effect,  we  believe  it  to  be  the  same.  In  any 
event,  the  Hospital,  in  carrying  out  its  purpose,  is.  In 
point  of  fact,  furnishing  doctors  to  treat  the  sick  and  In- 
jured, the  same  as  done  in  the  Lewin  case. 

We  say  the  Lewln  case  Is  controlling  because  the 
St.  Louis  Court  of  Appeals  Is  a court  of  last  resort  when 
acting  within  its  jurisdiction.  (See  State  v.  Trimble,  271 
S.  W.  1.  c.  48.)  However,  If  anything  more  be  needed  with 
respect  to  the  ruling  In  the  Lewin  case,  it  has  the  stamp 
of  approval  of  the  Supreme  Court  as  shown  in  the  case  of 
State  V.  Gate  City  Optical  Co.,  97  3.  W.  (2d)  1.  o.'92,  93, 
wherein  the  court  said: 
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'*Tlie  case  of  State  ex  inf.  ▼.  Lewin 
et  al.,  128  Uo.  App.  149,  106  S.  W. 

581,  582,  furnishes  an  apposite  applica- 
tion of  that  rule  and  another.  That  was 
a proceeding  by  (^uo  warranto  to  oust  a 
medical  corporation  from  engaging  in 
the  practice  of  medicine  and  surgery. 

The  charter  of  the  company  contained 
this  language:  *Tha  company  is  formed 
for  the  purpose  of  furnishing  treatment 
for  hernia  and  medical  and  surgical 
treatment  for  all  other  diseases, 
accidents  end  deformities.*  Respondent 
Lerin,  a duly  licensed  physician,  entered 
into  contract  with  the  company  as  manager 
thereof  ***and  diiring  that  time  to  per- 
sonally treat  all  persons  who  employed 
said  company  to  f\arnish  treatment  for  the 
cure  of  hernia,”  etc.*  The  interpretation 
of  the  quoted ■ charter  power  turned  on  the 
meaning  to  be  ascribed  to  the  word  *f\irnish.  * 
The  court  said  that  if  the  meaning  be  taken 
to  be  *to  give,*  then  the  charter  conferred 
the  power  on  the  corporation  to  practice 
medicine  and  was  roid.  The  court  applied 
the  rule  of  construction,  that  where  a 
grant  from  the  state  is  susceptible  of 
two  constructions,  one  of  which  ?rould 
render  the  grant  void  and  the  other  make 
it  legal  and  enforceable,  the  latter 
should  be  adopted,  for  the  state  should 
not,  in  the  making  of  contracts,  be  con- 
victed of  doing  a void  and  useless  thing. 
Accordingly,  the  court  construed  * furnish* 
to  mean  *supply,*  euid  fvirther  said:  *The 
corporation  is  not  restrained  by  its 
charter  frcm  entering  into  contracts  with 
persons  to  supply  medical  treatment,  nor 
from  entering  into  contracts  with  physicians 
to  render  medical  and  surgical  services, 
and  has,  in  this  respect,  the  same  right  to 
contract  as  a private  individual  (citix^g  the 
King  case,  supra)*  and  the  exercise  thereof 
in  the  manner  stated  *does  not  alter  the 
legal  status  of  the  corporation,  or  show  it 
has  violated  the  terms  of  its  charter. * 
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''The  elucidations  contained  In  the  cases 
rsTlewed  herein,  and  particularly  as  con- 
tained in  State  ex  inf*  t*  Levrin  et  al* , 

State  T*  Knapp,  Jaeckle  t*  L*  Bamberger 
k Co*,  and  in  the  dissenting  opinion  in 
Sisenamith  t*  Buhl  Optical  Co*,  are  clear, 
rational,  logical,  and  oonTinoing*  The 
oommon  result  reached  properly  exemplifies 
the  public  policy  of  our  state,  and 
nnders  further  discussion  unnecessary*" 

Counsel  for  the  Society  say  with  respect  to  the  Lewin 
case  that. 


"This  decision  was  handed  down  many  years 
ago,  and  at  that  time  there  was  not 
present  the  urgent  necessity  of  guarding 
the  standards  and  roster  of  the  professions 
which  has  made  itself  felt  today." 

• 

Be  that  as  it  may,  the  Lewin  case  still  stands  today 
as  the  law  of  this  state  on  the  precise  question  before  us. 

Counsel  again  say  that  the  Cate  City  case  has  no 
application  here  beeaxise  it  held  (so  counsel  say)  that  it 
was'  considering  a field  of  practice  which  was  not  a learned 
profession.  In  our  reriew  of  the  case  wa  do  not  find  that 
the  court  ruled  on  such  point,  but  merely  comments  on  the 
fact  that  there  appears  from  out-state  authority  to  be  two 
lines  of  decisions,  one  line  holding  that  optometry  is  a 
learned  profession,  and  the  other  line  that  it  is  not.  But 
whether  or  not  the  case  so  ruled  on  such  point  is  immaterial 
here  in  view  of  the  fact  that  it  has  not  overruled  the  Lewin 
case  on  the  precise  question  here  involved. 

Counsel  for  the  Society  fxirther  urge  upon  us  as 
supporting  authority  for  their  contention,  despite  the  Lewin 
case,  the  cases  of  State  v.  St.  Louis  Union  Trust  Co.,  335 
Lo*  845,  and  State  v*  C.  S*  i}udley  k Co*,  (Sup*  Ct*)  102  3*  V* 
(2d)  895.  The  first  notable  difference  between  the  last  men- 
tioned cases  and  the  Lewin  case  (as  ruled  by  the  Court  of 
iippeals  and  approved  by  the  Supreme  Court)  is  that  the 
rulings  in  the  Trust  Company  and  Dudley  cases  are  confined 
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to  one  class  only  of  the  so-called  learned  professions, 
namely,  lawyers,  and  not  doctors.  Of  course,  it  might  be 
claimed  that  the  rulings  in  the  Trust  Company  and  Dudley 
Company  oases  ought  to  be  applied  to,  and  orernile  the 
Lewin  case,  but  our  Supreme  Court  has  not  seen  fit  so  to 
do.  In  fact,  the  Supreme  Court  en  banc,  two  years  after 
the  dirisional  opinicm  in  the  Trust  Company  case,  and  on 
the  ere  of  the  divisional  opinion  in  the  Dudley  case, 
specifically  ruled,  by  expressly  approving  the  Lewin 
case,  that  a corporation  could  furnish  doctors  to  treat 
the  sick  and  injxired. 

Again,  the  Trust  Company  and  Dudley  Company  were 
profit-making  corporations,  organized  for  the  purpose  of 
making,  and  hence  must  make,  profits  for  stockholders.  Con- 
sequently, there  could  be  a motive  for  the  lawyers  employed 
by  such  profit-making  corporations  to  act  in  its  interest 
rather  than  in  the  interests  of  the  patron  whom  the  lawyer 
was  supposed  to  act  for  and  protect.  Hence,  such  relation- 
ship be tween  the  lawyer  and  corporation,  under  such  oir- 
cumateuices,  was  adjudged  to  be  Injurious  to  the  public 
interest. 

But  in  the  case  of  a non-profit  corporation,  such 
as  the  Hospital  here,  there  could  be  no  motive  for  the 
Hospital  doctor  to  act  any  differently  towards  his  patient 
in  the  hospital  than  in  the  case  of  treatment  by  him  of  a 
non-member  patient  outside  the  hospital.  It  would  seem  far- 
fetched to  say  that  the  treatment  of  a patient  in  the  hospital 
here,  or  in  any  other  reputable  hospital,  by  a reputable  and 
skilled  physician,  could  ham  the  patient,  or  the  public 
interest,  merely  by  reason  of  the  doctor  receiving  a fixed 
salary  from  the  hospital.  Hence,  the  Trust  Company  and 
Dudley  eases  are  not  apposite  by  mason  of  the  fact  that  the 
basis  for  the  decisions  in  the  Trust  Company  and  Dudley 
oases,  namely,  ham  to  the  public  interest,  is  not  shown  to 
be  the  fact  in  the  Lewin  case,  and,  we  believe,  could  not  be 
shown  to  exist  under  the  circumstances  in  the  case  of  the 
Hospital. 

After  all  is  said  and  done,  it  seems  logical  to  us 
that  if  the  operation  of  the  Hospital  itself,  and  the  furnish- 
ing of  its  own  medical  staff,  paid  upon  a fixed  salary  basis. 


St.  Louia  iMealCvLl  Society 


-10- 


was  in  fact  haraful  to  the  public  interests,  some  member 
of  the  Hospital,  or  past  or  prospective  patient  thereof, 
would  undoubtedly  be  the  ones  more  concerned  in  making,  or 
Joining  in  making,  the  complaint  here  lodged.  Or,  next  in 
line,  some  one  or  more  of  the  lay  public,  to  whew  no  other 
motive  than  an  altruistic  one  could  be  ascribed,  would  do 
likewise.  On  the  other  hand,  so  far  as  we  are  informed, 
the  complaint  is  solely  made  by  some  or  all  of  the  members 
of  the  Society.  Its  counsel  with  ocmimendable  frankness 
states  the  purpose  of  the  complaint  in  the  following 
language: 


’’What  we  are  trying  to  accomplish  in 
these  proceedings  is  to  curtail  the 
salary  staff  at  the  hospital  to  a point 
where  it  can  only  take  care  of  the 
emergencies,  make  a schedule  of  fees 
such  that  private  practitioners  can  woxk 
under,  and  give  free  choice  of  physicians 
to  both  the  in  and  out  patients  at  the 
hospital.** 

It  does  not  appear  from  the  above  stated  purpose, 
either  by  express  '.^rds  or  by  inference,  that  harm,  if  any, 
to  the  public  interests  were  in  any  wise  considered  or  in- 
volved. tVe  believe  a fedr  inference  to  be  concluded  from 
the  purpose  stated  is  that  of  loss  of  fees  or  compensation 
only  to  those  members  of  the  Society  who  might  procure 
employment  from  among  the  patients  of  the  Hospital. 

tife  believe  counsel  desire  us  to  be  frank.  3ut  whether 
or  no,  we  must  be  frank  with  ourselves,  and  in  view  of  all 
the  facts  and  circumstances  hereinabove  set  forth,  together 
with  the  authorities  cited,  we  are  Impelled  to  the  conclusion 
that  a court,  in  exercising  its  discretion  in  the  matter, 
would  deny  ouster  in  this  case. 

It  would  seem  to  us  that  the  remedy  for  the  complaint 
by  the  Society  might  be  brought  about  with  much  more  likelihood 
of  success  by  action  within  the  ranks  of  the  physicians  them- 
selves or  by  legislative  relief. 
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We  cannot  let  pass  unnoticed  the  sincere,  frank  and 
able  Banner  in  which  coiinsel  for  the  Society  hare  presented 
their  Tiews  to  us,  and  as  well  on  the  part  of  counsel  for 
the  Hospital,  all  of  which  has  been  sincerely  appreciated, 
and  which  also  has  been  most  helpful  to  us  in  resolring  and 
reaching  the  conclusion  that  q.uo  warranto  proceedings  in  this 
matter  would  not  bring  a successful  result. 


Hespectfully  submitted. 


J.  w.  BuyyiwoTOH, 

Assistant  Attoimey  General. 


APPROTJSD: 

k6T  kcklWiiliK, 
Attorney  General. 
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Awards  and  medals  may  be  granted 
only  to  those  prescribed  in  Laws 
of  Missouri,  1951,  page  262, 


Itoy  3,  1938 


Honorable  Lewis  M.  Means, 

Adjutant  General, 

Jefferson  City,  Missouri* 

Dear  Sir I 

This  is  in  reply  to  yours  of  the  28th  of  April,  1938, 
requesting  an  official  opinion  from  this  department  based 
upon  the  following  letter* 

"On  May  21,  1931,  the  Missouri  Legis- 
lature enacted  certain  legislation 
authorising  the  Governor  under  certain 
conditions  to  award  medals | first, 
for  conspicuous  service}  second,  for 
meritorious  military  service;  and 
third,  for  long  service*  In  the  years 
since  this  enactment  medals  of  each 
nature  have  been  awarded* 

On  January  21,  1938,  the  Military 
Council,  Missouri  National  G^rd,  voted 
and  authorized  the  Military  Council  to 
provide  a suitable  medal  which  should 
be  awarded  by  them  to  certain  officers 
for  faithful  and  efficient  service  over 
a long  period  of  years* 

An  opinion  is  desired.  In  view  of  the 
fact  that  formerly  a legislative  enact- 
ment was  made  authorizing  the  award  of 
certain  medals,  whether  or  not  under 
the  Missouri  law  the  Military  Coimcil 
has  the  authority  to  present  a medal 
for  faithful  and  efficient  service  over 
a long  psrlod  of  years*" 
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The  Military  Council  of  Missouri  was  created  by 
virtue  of  the  provisions  of  Section  13824,  K.S.  Mo.  1929, 
which  is  as  follows t 


"There  shall  be  a military  ooxmcll, 
to  consist  of  the  commanding  general 
of  the  national  guai'd,  the  adjutant* 
general  of  the  state,  the  colonels 
commanding  regiments  of  the  national 
guard  and  the  colonels  of  organized 
regiments  of  the  reserve  military 
forces  of  the  state.  The  commanding 
general  shall  be  the  president  of  the 
council,  which  council,  except  as 
herein  otherwise  provided,  ahall  sus- 
tain the  same  relation  to  the  military 
forces  of  the  state  and  the  governor 
as  the  general  staff  of  the  army  sus- 
tains to  the  United  States  anny  and 
the  president.  The  military  council 
shall  formulate  plans  for  the  organi- 
zation, instruction,  equipment  and  main- 
tenance of  the  military  forces  of  the 
state,  provide  for  encampment  and  all 
other  field  and  armozy  instruction  and 
make  allotments  of  funds  and  supplies 
appropriated  or  fuxmished  for  the  sup- 
port, equipment  and  maintenance  of  the 
military  forces  of  the  state.  All 
appropriations  made  for  military  piir- 
poses  shall  be  apportioned  and  expended 
by  the  council.  Vouchers  and  accounts 
covering  the  expenditure  of  funds  and 
appropriations  for  the  support  of  such 
forces  shall  be  audited  and  paid  only 
idien  fully  itemised,  certified  and 
approved  by  the  executive  officer  of 
the  ooijncll.  Such  coxmcil  shall  meet 
quarterly  at  such  time  and  place  as  the 
members  shall  designate.  Special  meet- 
ings may  be  called  by  the  governor  or 
the  president  of  the  council.  A major- 
ity of  the  members  of  the  council  on 
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duty  within  the  state  shall  consti- 
tute a quoznim  for  the  tr^saction 
of  its  business.  The  co\incil  shall 
elect  an  executive  officer,  who  shall 
keep  full  and  detailed  records  of  its 
proceediit  s,  allotnents  and  expendi- 
tures, and  a statement  of  vouchers 
and  accounts  audited  and  approved  shall 
be  furnished  each  member  quarterly. 

The  salairy  of  the  executive  officer 
shall  be  fixed  by  the  coi;ncil,  to  be 
paid  from  funds  a propria  tod  for  the 
support  of  the  military  forces  of  the 
state,  and  such  salary  aliall  be  in 
addition  to  any  other  compensation 
received  by  such  officer  from  either 
the  state  or  federal  government." 

The  powers  and  duties  of  the  Ullltar,/  Council  are  set 
out  in  the  foregoing  section.  In  addition  to  the  powers 
and  duties  of  the  Military  Council  as  set  out  in  said 
Section  13824,  supra,  the  lawmakers,  by  virtue  of  tlio  pro- 
visions of  an  act  of  the  legislature  found  at  page  262, 

Laws  of  Missoxirl,  1931,  have  authorized  the  Military  Coun- 
cil and  govenaor  to  award  certain  badges  and  medals  for 
mllltaz^  service  to  those  who  are  qv;allfled.  Section  one, 
page  262,  Laws  of  Missouri,  1931,  of  said  act  provides  as 
follows : 

"The  governor  is  hereby  authorized 
to  present.  In  the  name  of  the  state 
of  Missouri,  a conspicuous  service 
medal,  which  shall  be  of  suitable 
design,  as  may  be  determined  by  the 
governor,  to  Individuals  designated 
by  him  who  have  done  and  performed 
distinguished  and  conspicuous  service 
or  services  which  reflect  honorably 
and  ci?editably  upon  the  state  of 
Missouri ." 

» 

Section  two  of  said  act  provides  in  part  as  follows: 
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"The  governor  is  hereby  authorised, 
upon  reooxamendation  of  the  military 
council  of  the  Miasouri  National 
Guard,  to  present,  in  the  name  of 
the  State  of  Missouri,  a meritorious 
service  medal,  which  shall  be  of 
suitable  design,  as  may  be  determined 
by  the  governor  to  individuals  who 
have  done  and  performed  valorous  or 
meritorious  military  service  which 
reflects  honorably  and  creditably  upon 
the  state  of  Missouri."*  ****** 

Section  three  of  said  act  provides  in  part  as  follows: 

"Any  person  who  is  now  or  may  here- 
after become  a member  of  the  Miasovirl 
National  Guard,  and  who  has  served  at 
least  ten  years  as  such,  may  be 
designated  by  the  adjutant  general 
of  Missouri,  with  the  approval  of  the 
governor,  as  entitled  to  a medal  for 
long  and  faithful  service  to  be  known 
as  a 'long-service  medal,*  provided 
such  service  need  not  be  continuous 
and  service  rendered  In  any  of  the 
military  forces  of  the  •united  States 
as  a result  of  or  in  connection  with 
membership  in  the  Missouri  National 
Guard. shall  be  consldez>ed  a part  of 
such  service*"*  ********** 

Medals  awarded  under  this  act  are  awarded  in  the 
name  of  the  State  of  Missouri* 

In  our  research  on  this  question  we  fall  to  find 
wherein  the  lawmakers  have  by  any  other  act  authorized 
the  award  of  any  other  military  badges. 

The  Military  Cotmcil  has  only  such  powers  and  dutie 
as  are  conferred  upon  it  by  the  statutes* 
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Voliime  69  Corpus  Juris,  page  111,  Section  118,  pro- 
vides in  part  as  follows: 


Generally  speaking,  state 
officers,  boards,  commissions,  end 
departments  have  such  powers  as  may 
have  been  delegated  to  them  by  ex- 
press constitutional  and  statutory 
provisions,  or  as  may  properly  bo 
implied  from  the  nature  of  the 
particular  duties  Imposed  upon  them* 
But  executive  and  administrative 
officers,  boarda,  departments,  and 
contnissions  have  no  powers  beyond 
those  granted  by  express  provision 
or  necessary  implication*" 


In  the  case  of  the  State  of  Missouri  v.  The  Bank  of 
the  State  of  Missouri,  46  Mo.  529,  the  Court  held: 

"The  agency  being  conferred  by  statute 
and  growing  out  of  it,  must  be  ascer- 
tained from  the  statute,  and  carnot  be 
varied  or  enlarged." 

The  powers  and  duties  of  the  military  Council  being 
conferred  by  statute  cannot  be  varied  or  enlarged. 

Prom  a reading  of  chapter  33  of  Title  10,  U.S.C.A. 
on  the  awai»dlng  of  military  decorations  and  badges  to  those 
in  the  regular  army,  it  is  very  evident  that  congress  has 
reserved  to  Itself  the  pov/er  to  designate  those  to  idiom 
medals  and  other  badges  may  be  awarded  and  those  who  shall 
award  such  medals  and  badges. 

The  legislature  of  Missouri  has  the  same  relation 
to  the  national  guard  and  its  officers  as  does  the  national 
congress  to  the  regular  army,  and  from  a reading  of  the 
statutes  on  this  subject,  it  is  evident  that  the  legislature 
has  Intended  to  reserve  to  Itself  all. such  authority  except 
what  it  has  designated  by  the  statute. 


Hon,  Lewis  M,  Means 


-6- 


May  5^  1938 


CONCLUSION 


Proa  the  foregoing,  this  off lea  Is  of  the  opinion 
that  the  Military  CoxmoU  of  Missouri  Is  without  authority 
to  present  medals  In  the  name  of  the  State  of  Missouri  to 
certain  officers  for  faithful  and  efficient  service  over 
a long  period  of  years. 


Respectfully  submitted. 


TYRh  W.  ^.URTON 

Assistant  Attorney  General 


APPROVEDi 


j;  e:tayisr 

(Acting)  Attorney  General 
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SOLDIERS’  BONUS  — S*A»T«C«  (Student  Anny  Training  Corps)  not 

disqualified  from  receiving  Missouri  State 
Soldiers*  Bonus* 


June  16,  1938 


Honorable  Lewis  Leans 
The  Adjutant  General 
Jefferson  City,  Missouri 


Dear  General : 


You  have  asked  the  Attorney  General's  opinion  on 
the  following  question: 

"Are  the  Members  of  the  Student  Army 
Training  Corps,  who  were  enlisted 
during  the  period  of  the  World  V;ar, 
that  is,  between  April,  1917  and 
November,  1918  entitled  to  receive 
the  State  Bonus  \inder  the  two  con- 
stitutional emendments  authorizing 
Issuance  and  sale  of  Nineteen  Mil- 
lion end  Six  Hundred  Thousand  Dol- 
lars of  Missovirl  State  ^nds,  adopted 
by  vote  of  the  People  in  1921  and 
1924  respectively  for  the  purpose 
of  paying  to  each  bona  fide  resident 
of  tlie  State  of  Missouri,  who  served 
honorably  in  the  military  or  naval 
forces  of  the  United  States  between 
the  sixth  of  April,  1917,  and  the 
eleventh  of  November,  1918,  a Bonus?" 


The  training  of  enrdLees  in  the  Student  Array  Train- 
ing Corps  was  xuidertaken  pvirsuant  to  authority  conferred  by 
Sections  1,  2,  8 and  9 of  the  Selective  Service  law  ap- 
proved Kay  18,  1917  (40  Stat.  L,  Pt.  1,  p.  76.) 

We  do  not  quote  the  provisions  of  the  Selective 
Service  law,  but  note  that  said  Federal  law  and  the  General 
Orders  and  Bulletins  of  the  V.ar  Department  pursuant  thereto 
obligated  enroUees  in  the  Student  Army  I’ralning  Corps  (S.a.I.C.) 
to  perforifl  the  identical  and  same  military  duties  required 
of  any  soldier  of  the  World  War,  and  for  said  military  ser- 
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vice  they  were  enlisted  eud  dischtr^ed  as  any  other  United 
States  soldier  of  the  Lor  Id  V.ar,  and  with  the  same  cere- 
mony. At  the  conclusion  of  their  service,  their  discharge 
showed  whether  their  army  service  was  honorable  or  dls- 
honoraole,  cased  upon  their  service  record. 

Article  IV,  Section  44b  of  the  Missouri  Constitution 
provides  a Missouri  soldiers'  bonus  as  follows: 

" the  General  Assembly  shall  have 
power,  for  the  purpose  of  paying  to  each 
bona  fide  resident  of  the  State  of  Mls- 
soxirl  who  served  honorably  in  the 
military  or  navel  forces  of  the  United 
States  of  America  at  any  time  between 
the  sixth  day  of  April,  nineteen  hun- 
dred and  seventeen,  and  the  eleventh 
day  of  November,  nineteen  hundred  and 
eighteen,  a bonus  of  ten  dollars  for 
each  and  every  month  or  major  fraction 
of  a month,  that  such  resident  was  in  l 
active  service,  ihe  Leglslatiire 

shall  enact  such  laws  as  may  be  neces- 
sary to  carry  into  effect  this  amend- 
ment. " 


Student  Army  Training  Corps  soldiers  are  not  men- 
tioned in  the  constitutional  provision.  The  legislative 
act  carrying  into  effect  the  constitution  on  Missouri  Soldiers’ 
bonus,  is  fovmd  at  pages  7 and  8,  Missouri  Laws,  2d  Special 
Session  1921.  Section  1 of  said  legislative  act  follows 
closely  tiie  language  of  the  constitution,  and  reads  as  fol- 
lows: 


"Each  person,  herelmfter  called  the 
’soldier',  who  was  a bona  fide  resi- 
dent of  the  State  of  Missouri  at  least 
during  the  twelve  months  Just  prior  to 
the  6th  day  of  April,  1917,  and  who 
served  honorably  in  the  military  or 
naval  forces  of  the  United  States,  in- 
cluding army  nurses,  at  any  time  between 
the  6th  day  of  April,  1917,  and  the  11th 
day  of  November,  1918,  shall  be  en- 
titled to  receive  from  the  State  of 
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Llssourl,  out  of  funds  created  by 
this  act,  ae  a bonus,  the  sum  of  ten 
dollars  per  month  for  each  month  or 
major  fraction  of  a month  that  such 
soldier  was  in  active  service:  " 


Lection  2 of  said  le^^islative  act  reads  as  fol- 
lows : 


" provided,  that  the  word  'soldier' 
shall  not  be  construed  to  ^iSan  or  in- 
clude persons  who  served  as  students 
In  school  or  collef^e  training  corps, 
who,  in  addition  to  military  training, 
received  some  general  educational  in- 
struction, unle  ss  such  person  shall 
have  also  had  service  of  other 
chi:  r sc  ter  in  the  military  or  naval 
8ex*vlce  of  the  United  states,  and 
then  the  time  so  spent  as  students 
in  iuch  school  or  college  training 
corps  shall  be  counted  in  computing 
service  under  this  act:  " 


CONCLUSIOM. 


The  people  Intended  and  voted  a bonus  to  those 
soldiers  who  served  honorably,  as  shotin  by  the  constitu- 
tional amendment  aoove  quoted,  and  it  was  not  within  the 
constitutional  power  of  the  jjeglslatxu’e  to  eliminate 
Student  Army  Training  Corps  soldiers  as  beneficiaries  of 
the  Mlssoviri  soldiers*  bonus  by  defining  the  word  "soldier" 
thereby  excluding  them  from  constitutional  benefits. 

That  portion  of  the  legislative  act  qiioted  from  Section  2, 
sui-ra,  which  p urports  to  exclude  Student  Army- Training 
Corps  soldiers  from  the  benefits  of  a Missotirl  Soldiers' 
bonus,  this  department  believes  to  be  imconstltutional 
and  of  no  force  and  effect. 


In  Section  1,  supra,  the  jjegislat\ire  followed 
the  exact  language  of  the  Constitution,  and  gave  to  every 
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person  vbo  served  honorable  In  the  military  or  naval 
forces  of  the  United  States*  a bonus.  The  bonus  was 
for  honoraDle  service  In  military  and  naval  forces  of 
the  United  States  and  should  not  be  defeated  by  any 
legislative  definition  of  the  word  "soldier." 

It  Is  the  opinion  of  this  office  that  Missouri 
boys  vho  served  honorably  In  the  Student  Army  Training 
Corps*  as  shovn  by  their  army  discharge*  and  vho  are 
othervlse  qtiallfled  to  receive  the  constitutional 
soldiers'  bonus*  are  net  disqualified  by  reason  of  the 
fact  that  they  served  as  soldiers  In  the  Student  Army 
Iralnln,  Coirps.  These  claims  should  oe  paid  as  any  other 
soldier *s  claim  is  paid.  The  people  by  the  conatltutlonal 
amendment  so  Intended. 


Respectfully  subisltted 


Ui.  ORI.  SAk.'mtS 
Assistant  Attorney  General 


Ai-iROVLLj 


J.  L.  TAYLOk 

(Acting)  Attorney  General 


W03  tFI. 


ARMORY:  Missoixri  isational  Guard  may  spend  armory  appropriation 
on  99-year  lease. 


July  16,  1958 


Honorable  Lewis  M.  Means 
The  Adjutant  General 
Jefferson  City,  Missouri 


Dear  General  Means: 


We  acknowled^re  your  request  for  an  opinion 
dated  Jxme  24,  1958,  which  request  reads  as  follows: 

"In  regard  to  an  armory  site  at 
Caruthersvllle,  Missouri,  a desir- 
able site  has  been  located  in  that 
city  for  the  btiilding  of  an  armory; 
however,  this  land  belongs  to  the 
St.  Lo\iia-San  Francisco  Railroad 
Company,  end  the  only  method  in 
which  it  could  be  utilized  in  the 
building  of  an  armory  is  on  the 
basis  of  a GG-year  lease,  to  the 
State  of  Missoviri,  for  the  use  aid 
benefit  of  the  National  Guard  of 
Mlssoiirl  as  an  Armory. 

"An  opinion  is  requested  whether  or 
not  State  money  may  be  expended 
for  the  boilldlng  of  an  Armory  on 
this  oasis." 


In  our  opinion  addressed  to  you  on  January  4, 
1G58,  this  department  held  that  it  was  legal  for  the 
State  of  Missouri  to  accept  the  gift  of  an  easetfient  on 
land  from  a mxzniclpallty  for  the  use  end  benefit  of  the 
Missouri  National  Guard  as  an  Armory,  so  long  as  the 
gft,  with  its  terms,  limitations  and  conditions,  be  ap- 
proved by  the  State  Board  of  Education,  as  provided  in 
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Lftwa  Mo.  1933,  page  252,  Section  643.  Said  section  reads 
as  follows: 


"Whenever  any  devise,  bequest,  dona- 
tion, gift  or  assignment  of  money, 
bonds  or  choses  In  action,  or  of  any 
property,  real,  personal  or  mixed, 
shall  be  made  or  offered  to  be  made 
to  this  State,  the  State  Board  of 
Education,  e.  s constituted  by  law, 
shall  be  and  are  hereby  authorized  to 
deceive  emd  accept  the  same  on  such 
torus,  conditions  and  limitations  as 
xray  be  agreed  upon  between  the  grantor, 
donor,  cr  assignor  of  said  property 
and  said  officials  constituting  said 
Board,  so  that  the  right  and  title  to 
shall  pass  to  and  vest  In  this  State; 
and  all  such  property  so  vested  in 
this  state  end  the  jx  oceeds  thereof 
when  collected,  may  be  appropriated  for 
educational  purposes,  or  for  such  other 
purposes  as  the  legislattire  uiay  direct. 

The  Intention  of  this  act  Is  to  abolish 
the  commission  heretofore  created  to 
accept  devises,  bequests,  donations,  gifts 
or  assignments  of  money,  bonds  or  choses 
In  action,  or  of  any  property,  real, 
personal  or  mixed,  and  to  transfer  such 
duties  to  the  state  board  of  education." 


In  the  above  law,  we  see  that  the  State  Board 
of  Education  has  the  power  to  accept  the  gift  of  personal 
property  with  Its  terms,  limitations  and  conditions,  and 
by  the  logic  of  the  aforementioned  opinion,  we  believe 
this  gift  of  a 99-year  lease  may  be  legally  made  and  ac- 
cepted by  the  State  Board  of  Education.  A 99-year  le  ase 
is  nothing  more  than  personal  property  (Chattel  Real), 
coming  within  the  purview  of  the  Laws  Mo.  1933,  supra. 


Hon*  Lewis  M*  Keans 


3* 


Jtay  16,  1938 


Article  XIXI,  Section  7,  Missouri  Constitution, 

provides : 

"The  General  Assembly  shall  provide 
for  the  safe-keeping  of  the  public 
arms,  lollltary  records,  banners  and 
relics  of  the  State." 


5 C*  J*,  page  286,  defines  "armox^"  as  follows: 

"A  place  where  arms  and  Instruments 
of  war  are  kept." 


Section  15874,  R*  S*  Mo.  1929,  provides: 

"Every  organisation  of  the  national 
guard  of  lllssourl  shall  be  provided 
by  the  state  with  such  arms,  uniforms 
and  equipments,  csmp  and  garrison 
eqtilpage  as  nay  be  necessary  for  the 
proper  training  and  Instruction  of 
the  force  and  for  the  proper  perform- 
ance of  duty  reoxilred  by  this  chapter." 


part: 


Section  13875,  R*  S.  Mo.  1929,  provides  In 


"Evejry  arm,  tinlfom  or  aqiilpment  sup- 
plied by  or  throTigh  the  state  under 
the  provisions  of  this  chapter,  or 
In  the  fabrication  of  which  the 
state  has  furnished  a part,  shall  con- 
tinue to  remain  the  property  of  the 
state.  " 


In  Laws  Mo.  1937,  page  108,  Section  36,  we  find 
that  the  legislature  appropriated  |100,000  to  the  Missouri 
National  Gtierd  for  use  In  conjunction  rlth  funds  fiirnlshed 
by  the  Federal  Government  or  by  municipalities  or  from 
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other  scv-^ces,  in  the  bxillding  of  the  State  owned 
armories,  at  p Ints  to  be  selected  by  the  military 
council  and  approved  by  the  Governor* 


CONCLUSION 


This  department  Is  of  the  opinion  that  where 
the  State  is  the  legal  holder  of  a 99*year  lease  for 
the  use  and  benefit  of  the  hlssoiirl  National  Guard  as 
an  armoz^,  then  the  above  cited  appropriation  may  be 
esQ) ended  on  said  leased  lend,  for  the  building  of  an 
armory.  If  said  site  be  selected  by  the  military  council 
and  approved  by  the  Governor. 

The  Constitution  of  Mlssoxirl  makes  Its  duty 
of  the  Leglslatiire  to  provide  for  the  safekeeping  of 
the  public  arms,  and  an  armory  Is  a place  where  public 
arms  are  kept*  These  public  arms  are  the  property  of 
the  public  of  Llasourl,  and  the  Mlssoxirl  National  Guard 
Is  authorized  by  Section  13874,  supra,  to  provide  camp 
and  garrison  equipage  as  may  be  necessairy  to  preserve 
the  military  property  of  this  State.  An  armory  la 
reasonably  a place  of  preservation  of  arms,  uniforms 
and  equipments  when  not  In  actual  use,  and  It  Is  for 
this  purpose  that  the  Legislature  appropriated  the 
$100,000,  supra* 


Respectfully  subeiltted 


«M.  0Ri^  SAV^yRRS 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TA'fLOR 

(Acting)  Attorney  General 


W0S:F£ 


SOLDIERS’  BONUS!  Residence  for  twelve  months  prior  to  April  6," 

I 1917,  should  predicate  all  claims  for  Mlssoxirl 
bonuses. 


A 


/ 


hon*  Levis  M«  Leans 
Adjutant  General 
Jefferson  City,  Missotirl 


December  1, 


1938 


Dear  Generals 


We  acknowledge  your  request  for  an  opinion  dated 
October  24,  1938^  ahloh  reads  as  follows s 

"Re:  Klrkpratrlck,  Lverett  L* 

Claim  No.  154,780 

"The  above  named  World  War  veteran  was 
divorced  prior  to  entering  service,  but 
had  two  childx*on  by  his  first  soarriage. 

Ihe  veteran  remarried  and  was  later 
killed  in  service.  His  second  life  tlien 
remarried  in  1919,  but  is,  at  the  present 
time,  living.  The  children  of  this  vet- 
eran, by  his  first  wife,  are  now  applying 
for  his  Missouri  ^oldlers*  Bonus. 

’’Are  these  children  the  proper  claimants 
under  the  Bonus  Law?  If  not,  fho  wsxOd 
the  proper  claisuuat  be?” 

Article  IV,  Section  44B  of  the  Missouri  Constitu- 
tion provides  the  ordar  of  payment  of  Missouri  Soldiers*  Bonus 
as  follows : 


e * * Ihe  wife  or  hiisband,  child, 
mother  or  father,  in  the  order  named  and 
none  other,  of  any  deceased  resident  who 
served  honorably  in  the  military  or  naval 
forces,  as  provided  in  this  section,  shall 
be  paid  the  sum  or  allowance  that  such  de- 
ceased resident  would  be  entitled  to  re- 
ceive hereunder  if  such  deceased  resident 
had  llvedj  •«•  * * * and  provided  fiirther  that 
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no  person  shell  be  entitled  to  receive 
the  bonus  herein  provided  idio  was  not  e 
bona  fide  resident  of  the  State  of  Mis- 
souri at  least  twelve  months  prior  to  the 
sixth  day  of  April,  nineteen  himdred  and 
seventeen,  or  who  has  received  a state 
boniis  from  another  state  In  the  Union*” 


CONCLUSION 


Under  the  facts  submitted,  we  are  of  the  opinion 
that  the  second  wife  of  the  deceased  veteran  Is  entitled  to 
the  Soldiers ' Bonus  under  the  Missouri  Constitution  If  she 
C6U1  qiiallfy  as  a resident  of  the  State  of  Missouri  during  the 
twelve  months  prior  to  April  6,  1917* 

If  the  second  wife  be  disqualified  on  accoiant  of 
non-residence  during  that  time,  then  the  children  of  the  de- 
ceased veteran  are  next  entitled  to  the  bonus  of  their  father 
If  the  can  qualify  as  the  children  of  the  deceased  resident 
soldier,  and  prove  themselves  residents  of  the  State  of  Mis- 
souri twelve  months  prior  to  April  6,  1917* 

Respectfully  submitted. 


WM.  Oidi  SAV/YEKS 
Assistant  Attorney  General 


A.  PKOVED  By* 


— ; 

(Acting)  Attorney  General 


WOSxVAL 


NEPOTISM:.  Under  the  Civil  Rule,  the  degree  of  relatl'’hp'’-1p 
of  a third  cousin  Is  not  such  as  Is  prohibitea' 
by  Section  13,  Article  XIV,  Const,  of  Missouri* 
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Honorable  Hmory  C,  *iedlln 
prosecuting  Attorney 
/iarry  County 
Cassvllle,  iilsaourl 


i^ear  >>ir; 


•^P^i’traent  is  in  receipt  of  yo\jr  letter 
of  -.oveu-.bor  30th,  in  which  you  request  an  opinion  based 
on  tue  following  facta: 

'•nr.  . iiunklns  was  elected 

xrobate  Judge  November  8.  iie 
Is  a first  cousin  of  w,  J,  iionklns 
v/ho  is  the  grandparents  of  -ilalne 
*odson.  -he  is  the  present  clerk 
of  tne  irobate  Court  under  Judge 
O,  D,  noador. 

"-he  is  very  efficient  and  has 
made  an  excellent  clerk,  however, 
that  office  in  our  county  does 
not  provide  a salary  for  the  clerk, 
it  is  Just  paid  by  the  probat©  ' 

Judge  out  of  his  own  salary. 

"I  v/ould  like  to  know  what  is  her 
relation  to  E.  hanklns  and  can 
she  serve  as  clerk  under  Judge 
Hankins  v^ho  was  elected  '^rebate 
Judge  at  the  Noveirdaer  Term  of 
Court  or  will  the  nepotism  la?/ 
prevent  her  from  ;:.ervlngV" 


irobate  Judge  elect,  -.r.  .anklns,  being  a 
ilrst  jouuln  of  . . . Ivankins,  the  Granufather  of  nlaine 

nodson,  li  we  are  correct  in  determining  blood  relationship. 
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Is  a third  cousin  of  the  said  i^lalne  hodson. 

section  13  of  i*rtlcle  XIV,  ^..Issouri  constitu- 
tion, provides  as  follows: 

"/iny  public  officer  or  employe 
^ of  this  otate  or  of  any  politi- 

cal subdivision  thereof  who  shall, 
by  virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or 
appoint  any  person  to  render 
service  to  the  -tate  or  to  any 
political  subdivision  thereof,  and 
who  shall  name  or  appoint  to  such 
service  any  relative  within  the 
fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby 
forfeit  his  or  her  oflce  or  employ- 
ment*” 

i'he  question  arises  as  to  rdieUier  or  not  the 
clause,  "or  appoint  to  such  service  any  relative  within 
the  fourtn  degree,”  would  prevent  iilalne  hodson  frcxji 
serving  as  Clerk  of  the  ‘rebate  Coxxrt  by  appointment  by 
Urn  h*  jiankins,  the  parties  being  related  to  each  other 
as  third  cousins. 

■^here  appear  to  be  two  methods  of  computing  the 
degrees  of  relationship:  One,  the  CatJion  x^iw;  the  other 
by  the  Civil  Law, ' \.e  are  enclosing  an  opinion  rendered 

by  this  -cepartment  on  October  31,  1933,  to  c^isa  i^oirjorie 
«e  f hoy,  superintendent  of  Jchools,  ““ar shall,  ^.^issourl, 
in  Wi  lch  the  rules  are  explained*  You  v/111  note  that 
it  was  the  conclusion  of  this  ‘>epartxaent  that  v/e  determined 
that  the  Civil  x*ule  should  be  applied  to  the  Nepotism 
act  in  the  litate  of  Missouri.  Lnder  the  Civil  rule  the 
prohibited  relationship  does  not  extend  below  first 
cousins* 
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iulss  Godson,  being  a third  cousin  to  iJr* 
Hunkina,  has  the  appointive  pov/er,  we  are  of  the 

opinion  that  the  derroe  of  relationship  ia  not  suoh 
as  is  prohibited  by  Gection  13,  article  XlV,  supra. 


Yours  very  truly. 


OLLIV*JK  W.  NOLiiN 
^‘ssistant  Attorney- General 


ArGKOViiU: 


TT 


(Acting ) A t torney-General 


Ov.h:  ..G 


OFFICERS: 

MUNICIPAL  CORPORATIONS: 
DE  FACTO  AND  DE  JURE 
OFFICERS: 

ACTS  OF: 


The  official  acts  of  municipal  officers 
whether  they  are  acting  as  de  Jure  or 
de  facto  officers  have  the  same  force 
and  effect  upon  the  third  persons 
and  the  public. 


19,  1938 


Mr.  L.  E.  Merrill, 

City  Attorney, 

Brunswick,  Missouri# 

Dear  Sir* 

This  is  In  reply  to  yours  of  May  14,  1938,  request- 
ing an  official  opinion  from  this  department  based  upon 
the  following  letter: 

"In  accox*danoe  with  our  conversation 
with  Mr#  Taylor,  we  are  requesting 
a ruling  on  the  following  matter, 
pertaining  to  a City  of  the  Fourth 
Class 4 

If  a majority  of  the  Board  of  Alder- 
men, at  the  time  of  their  election, 
were  Indebted  to  the  city  for  de- 
linquent city  taxes,  but  filed  their 
oaths  of  office,  were  declared  elec- 
ted by  the  Board  and  assumed  and 
carried  cm  the  dutes  of  the  office 
In  the  usual  manner,  were  the  acts 
of  the  Board  In  making  orders, 
adopting  resolutions  and  passing 
ordinances  (Including  tax  ordinances) 
a nullity,  or  could  such  ordinances 
be  enforced  on  the  theory  that  the 
aldermen  were  de  facto  officers? 

If  an  alderman,  who  had  served  for 
several  terms,  was  at  the  time  of 
his  first  election,  qualified  with 
respect  to  the  payment  of  taxes, 
but  at  successive  elections  was 


Mr.  L.  E.  Merrill 


-2- 


Uay  19,  1938 


disqualified  in  this  respect,  is 
he  such  an  officer  of  the  city  as  a 
hold  over,  that  his  acts  would  be 
valid? 

We  would  appreciate  very  much  your 
opinion  on  these  matters. * 

The  qualifications  of  a member  of  the  board  of 
aldermen  of  a city  of  fourth  class  are  set  out  in  tlie 
following  sections t Section  6964,  R.3.  Mo.  1929  pro- 
vides as  follows! 

"No  person  shall  be  an  alderman 
\mless  he  be  at  least  twenty-one 
years  of  age,  a citizen  of  the 
United  States,  and  an  inhabitant 
and  resident  of  the  city  for  one 
year  next  preceding  his  election, 
and  a resident  of  the  ward  from 
trill ch  he  is  elected.  Whenever 
there  shall  be  a tie  in  the  elec- 
tion of  aldermen,  the  matter  shall 
be  determined  by  the  board  of  alder- 
men|  so,  also,  in  case  the  election 
of  an  alderman  be  contested.” 

And  Section  6969  H.S.  Mo.  1929  provides  as  follows! 

"All  officers  elected  or  appointed 
to  offices  under  the  city  govern- 
ment shall  be  qualified  voters 
under  the  laws  and  Constitution  of 
this  state  and  the  ordinances  of 
the  city.  Ho  person  shall  be  elec- 
ted or  appointed  to  any  office  who 
shall  at  the  tine  be  in  arrears  for 
any  vinpald  city  taxes,  or  forfeitttre 
or  defalcation  in  office,  or  who  is 
not  a resident  of  the  city.” 

The  above  qualifications  are  necessary  before  a per- 
son can  legally  be  elected  to  and  qualify  for  the  office 
of  an  alderman  of  a city  of  fourth  class,  that  is,  before 
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he  can  become  an  officer  de  jure.  If  such  person  la 
elected  without  such  qualifications  and  he  assumes  the 
duties  of  the  office  of  alderman,  then  he  Is  acting  as 
a de  facto  officer. 

In  the  case  of  In  re  Oak  Street)  Kansas  City  v. 
MoTeman,  308  Mo.  l.c.  508,  the  court  saidi 

"At  the  time  of  the  passage  of  the 
Oak  Street  Ordinance  the  Lower  House 
of  the  Common  Council  of  Kansas  City 
consisted  of  sixteen  members.  When 
the  ordinance  was  voted  upon  it  re- 
ceived a majority  of  one.  One  of  those 
who  voted  for  It  was  Harry  Sandler  who 
had  previously  moved  from  the  ward  In 
idilch  he  had  been  elected.  Section  5, 

Article  II,  of  the  Charter  provides  that 
'If,  after  his  election  he  (a  member  of 
the  Lower  Hotise)  shall  move  from  such 
ward,  his  office  shall  thereby  be  vacat- 
ed. ' The  record  shows  that  Sandler 
continued  to  attend  the  meetings  of 
the  Council  and  to  participate  official- 
ly In  its  proceedings,  including  the 
passage  of  the  ordinance  In  question, 
for  a long  period  of  time  after  his 
removal  from  the  ward  from  which  he 
had  been  elected.  The  fact  of  his  re- 
moval, however,  was  not  at  the  time 
known  to  the  other  dty  officials,  or 
to  the  public  generally.  Under  the 
clrcvimstances  he  was  a facto  aider- 
man,  and  for  reasons  of  public  policy 
his  actions  as  such  must  be  deemed 
valid  and  binding." 

In  the  ease  of  Perkins  v.  Fielding,  119  Mo.  on  the 
question  of  de  facto  offlcez^,  at  l.c.  159  the  court  saldt 

"Chief  Jiistice  iJutler  In  the  cele- 
brated case  of  State  v.  Carrollw 
upon  an  exhaustive  re^ew  of  all 
the  English  and  American  authorities 
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of  note,  lays  down  the  following 
rules,  among  others,  upon  the  sub- 
ject: 'An  officer  ^ facto  la  one 

whose  acts,  though  not  those  of  a 
lawful  officer,  the  law,  upon  princi- 
ples of  policy  and  Justice,  will 
hold  valid,  so  far  as  they  Involve 
the  Interests  of  the  public  and 
third  persons,  where  the  duties  of 
the  office  were  exercised*  First. 
Without  a known  appointment  or 
election,  but  under  such  circum- 
stances of  reputation  or  acquiescence 
as  were  calculated  to  Induce  people, 
without  Inquiry,  to  submit  to  or  In- 
voke his  action,  supposing  him  to  be 
the  officer  he  assumed  to  be.  « «- 
Third.  Under  color  of  a known  elec- 
tlon  or  appointment,  void  because 
the  officer  was  not  eligible,  or 
because  there  was  a want  of  power  In 
the  electing  or  appointing  body.* 

State  V.  Carroll,  38  Conn.  449,  loc. 
dit.  pp.  4^1,  47'2.  The  principles 
aiuiounced  In  the  able  and  exhaustive 
opinion  In  this  case  have  been  various- 
ly applied  and  the  case  universally 
followed  In  subsequent  oases,  and  the 
language  of  the  learned  chief  Justice 
has  become  almost  a text  upon  the  sub- 
ject for  subsequent  law  writers.  Many 
of  the  cases  are  cited  and  the  applica- 
tion of  the  principles  thereof  pointed 
out  In  5 Am.  and  Eng.  Encyclopedia  of 
Law,  note  1,  pp.  96  to  103  inclusive, 
and  In  no: e 1,  1 Dillon  on  Mun.  Corp. 

(4  Ed.),  sec.  276.  See,  also  Adams 
V.  Lind ell,  5 Mo.  App.  197,  approved 
Tn  72  Mo.  l92.  Judge  Dillon  In  the 
text  to  which  the  note  Is  apprehended 
says:  'In  this  country  the  doctrine 

Is  everywhere  declared,  that  the  acta 
of  ^ facto  officers,  as  distinguished 
from  the  acts  of  mere  usurpers,  are 
valid,  and  the  principle  extends  not 
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only  to  inunlclpal  officers  generally, 
but  also  to  those  composing  the  oovin- 
cll,  or  legislative,  or  governing 
body  of  a municipal  corporation,*" 
*■»«»**■»•*<»*** 

Vol\une  46  CJorpus  Juris,  page  1060,  section  378, 
the  rule  as  to  such  officers  Is  stated  as  follows: 

"The  acts  of  an  officer  de  facto 
are  as  valid  and  effectual  where 
they  concena  the  public  or  the 
rl^ts  of  third  persona,  until 
his  title  to  the  office  Is  judged 
Insufficient,  as  thotigh  he  were  an 
officer  de  jure,  and  the  legality 
of  the  acts  of  such  an  officer 
cannot  be  collaterally  attacked  In  a 
proceeding  to  which  he  Is  not  a 
party,"*  ******* 

In  the  case  of  In  re  Bank  of  Mt,  Moriah* s Liquida- 
tion, 49  S.W,  (2d)  275,  l,c,  276,  the  rule  Is  also  set 
out  In  the  following  langi^ge: 

"*In  the  absence  of  a statute  so 
providing.  It  Is  generally  held 
that  a failure  to  qualify,  al- 
though It  affords  cause  for  for- 
feiture of  the  office,  does  not 
create  a vacancy,  and  even  though 
It  Is  Irregular  and  Improper  to 
Induct  one  Into  office,  without 
giving  the  required  bond,  such  a 
one  Is  legally  in  office,  and  so 
remains  luitll  rexnoved  by  judicial 
process,  and  If  the  oath  Is  taken 
or  the  bond  filed  at  any  time  be- 
fore proceedings  are  taken  to 
declare  a vacancy.  It  Is  sufficient,*" 

And  In  the  same  case  at  l,c,  277,  the  court  said: 

"»  * * So  far  as  third  persons  and 
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the  public  are  concerned  there  Is 
no  practical  difference  between 
the  acts  of  a de  Jure  and  a de 
facto  officer.  22  R.  G.  L.  pp. 

601,  602;  46  C.J.  pp.  1060,  1061." 

In  each  of  the  questions  trill ch  you  have  submitted. 

It  appears  that  the  aldermen  who  have  not  paid  their  taxes, 
would  be  within  the  classification  of  officers  designated 
as  de  facto  officers,  and  as  stated  In  the  above  oases 
and  citations  so  far  as  third  persons  and  the  public  are 
concerned,  there  Is  no  practical  difference  between  the 
acts  of  a de  jure  officer  and  a de  facto  officer.  In 
other  words,  the  official  acts  of  these  aldermen  have  the 
same  force  and  effect  upon  the  third  persons  and  the  pub- 
lic regardless  of  whether  they  have  properly  qualified  to 
the  offices  irialch  they  now  hold. 

CONOLLSION 

This  office  Is,  therefore,  of  the  opinion  that  the 
official  acts  of  mmnbers  of  a board  of  aldermen  whether 
such  aldermen  are  officers  de  Jure  or  de  facto  officers 
are  valid  and  binding  upon  tiilrd  persons  and  the  public, 
and  that  all  orders,  resolutions  and  ordinances  of  such 
board  of  aldermen  can  be  enforced  regardless  of  whether 
the  aldermen  have  properly  qualified  for  the  office  In 
which  they  are  now  acting. 


Respectfully  submitted 

TYHi'.  W.  BURTON 
Assistant  Attoxney  Gen-ral 


APPROVED: 


j:"L"."Tayi/;f 

(Acting)  Attorney  General 
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TAXATION; ' Failure  of  Board  of  Aldermen  and  City  Collector  tu  follow 
statute  pertaining  to  accounting  between  board  and  col- 
lector  does  not  affect  validity  of  city  tax« 
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Vx,  L.i£.  Merrill 
Attorney  at  Law 
Brunswick,  Missouri 

jear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
May  14,  1938,  on  bebalf  of  the  Board  of  >vlderinin  of  Brunswick 
in  which  you  request  an  opinion  on  the  following: 


"If  a collector  of  a city  of  the  foxirth 
class,  falls  to  make  a delinquent  tax 
list  annxially,  as  required  by  Statute, 
but  does  make  one  upon  his  retirement 
from  office  corering  a period  of  ser- 
eral  years,  will  the  fact  that  he 
failed  to  make  a list  annually  make  the 
back  taxes  un-collectible?* 


The  delinquent  tax  lists  you  refer  to  are  those 
lists  set  out  in  bection  6996,  R.S.  Missouri,  1929,  and 
termed  as  the  "land  and  lot  delinquent  list*  and  the  *per- 
sonal  delinquent  list*.  The  duties  of  the  city  collector 
and  the  board  of  aldermen  in  connection  with  these  lists 
are  set  out  in  section  6996,  supra,  as  follows: 

*It  shall  be  the  duty  of  the  ooard  of 
aldermen  to  require  the  collector,  an- 
nually, on  the  first  meeting  of  the 
board  of  aldermen  in  April  of  each  year, 
or  as  soon  thereafter  as  may  be,  to  make 
out,  under  oath,  lists  of  delinquent 
taxes  remaining  due  and  uncollected  for 
each  year,  to  be  known  as  the  *land  and 
lot  delinquent  list*  and  the  * personal 
delinquent  list*.  It  shall  be  the  duty 
of  the  board  of  aldermen,  at  the  meet- 
ing at  vhich  said  delinquent  list  shall 
be  returned,  or  as  soon  as  may  be 
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thereafter,  to  carefully  examine  the 
same;  and  if  it  shall  appear  that 
all  j^operty  and  taxes  contained  in 
said  lists  are  properly  returned  as 
delinquent,  the  board  of  aldermen 
shall  approTC  the  same  and  cause  a 
record  thereof  to  be  entered  on  the 
journal,  and  cause  the  amount  thereof 
to  be  credited  t^.  the  accoimt  of  the 
city  collector.  Tl^e  board  of  alder- 
man shall  cause  the  land  and  lot  de- 
linquent list  and  the  personal  de- 
linquent list  to  be  retiurned  to  the 
city  collector,  viho  shall  be  charged 
therewith,  and  who  shall  proceed  to 
collect  the  same,  in  the  same  manner 
and  under  the  same  regulations  as 
are  or  may  be  provided  by  law  for  the 
collection  of  delinquent  lists  of 
real  and  personal  taxes  for  state  and 
county  purposes." 

Section  0995,  R.S.  kissouri,  1929,  proTides  the 
manner  in  whiou  the  city  collector  shall  enforce  the  pay- 
ment of  the  delinquent  taxes  mentioned  in  Section  6996, 
supra.  This  section  reads  as  follows: 

"Upon  the  first  day  of  January  of 
each  year  all  unpaid  city  taxes  shall 
become  delinquent,  and  the  taxes  upon 
real  property  are  hereby  made  a lien 
theraon.  The  enforcement  of  all 
taxes  authorized  by  this  article  shall 
be  made  in  the  same  manner  and  under 
the  same  rxiles  and  regulations  as  are 
or  may  be  proTided  by  law  for  the 
collection  and  enforcement  of  the 
payment  of  state  and  county  taxes, 
including  the  seizure  and  sale  of 
goods  and  chattels,  both  before  and 
after  said  taxes  shall  become  delin- 
quent: ProTided,  that  all  suits  for 
the  collection  of  city  taxes  shall  be 
brou^t  in  the  name  of  the  state,  at 
the  relation  and  to  the  use  of  the 
city  collector." 
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V.e  are  aapumixi^  that  these  taxes  were  properly  as- 
sessed (oeotlon  €994,  R.S.  Missouri,  19S9);  that  a proper 
lery  was  Bade  thereon  (Section  6998,  R.S.  Missouri,  1929); 
and  that  these  taxes  are  now  delinquent  (Section  6995,  R.S. 
Missouri,  1929), 

The  question  for  determination  is  whether  or  not 
the  annual  return  by  the  city  collector  of  these  delinquent 
lists  at  the  first  meeting  of  the  board  of  aldermen  in 
April;  the  examination  of  the  lists  by  the  board;  the  ap- 
proTal  and  entry  of  said  lists  in  the  Journal;  the  credit- 
ing of  the  amount  of  taxes  represented  by  these  delinquent 
lists  to  the  account  of  the  eollector;  the  return  of  said 
lists  by  the  board  to  the  collector  for  collection,  are 
conditions  precedent  to  inroking  the  procedure  prorided  by 
law  for  enforcing  payment  of  taxes. 

In  61  G,J,,  page  1057,  Section  1369,  in  speaking 
on  this  subject,  it  is  said: 

* * no  defezise  can  be  founded  on 
mere  Irregularities,  errors,  defects, 
or  omissions  of  statutory  duty,  either 
in  the  assessment  or  in  the  proceedings 
which  followed  it,  up  to  the  commence- 
ment of  the  suit,  which  do  not  affect 
the  substantial  liability  of  defendant 
to  pay  the  tax,  * * 

This  rule  of  law  has  been  held  to  be  applicable  in 
Missouri.  State  ex  rel.  v.  Bank  of  Neosho,  120  Mo.  161; 
State  ex  rel.  y.  Cummings,  151  Mb.  49,59;  State  ex  rel.  t. 
Stamm,  165  Mo.  73,63. 

In  the  Stamm  case,  supra,  at  l.c.  63,  it  is  said: 

mt  * * Requirements  that  do  not  af- 
fect the  ri^ts  or  interests  ol|  the 
taxpayers,  but  made  sla^ly  for  the  pur- 
pose of  securing  order,  system  and  con- 
Yenlenoe  in  the  dispatch  of  public 
business  are  directory  in  their  char- 
acter - a literal  compliance  with  which 
is  not  essential  to  the  Talidity  of  the 
law.*** 

In  State  ex  rel.  y.  Cunningham,  153  Mo.,  l.c.  651, 
itnis  held  that  if  it  is  shown  a suit  for  taxes  is  not  based 
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on  a Talid  assessmint,  the  suit  will  be  defeated.  Thus, 
a valid  assessment  Is  a condition  precedent.  That  a levy 
be  made  pursuant  to  a valid  assessment  Is,  of  course,  a 
condition  precedent,  because  without  a levy,  the  rate  of 
taxation  could  not  be  ascertained.  That  the  tax  be  de- 
linquent Is  much  In  the  same  class  as  the  levy.  No  demand 
for  said  taxes  could  be  enforced  unless  the  tax  was  past 
due  and  unpaid. 

The  things  whleh  the  board  and  collector  omitted 
to  do  here  ere  "for  the  purpose  of  securing  order,  system, 
and  convenience  In  the  dispatch  of  public  business*,  but 
this  omission  does  not  affect  the  substantial  liability  of 
the  taxpayer.  The  provisions  of  Section  C936,  supra,  which 
were  not  eomplied  with,  relate  only  to  an  .accounting  be- 
tween the  board  and  collector,  and  In  no  way  concern  the 
taxpayer. 


The  conditions  precedent  to  enforcing  payment  of 
these  taxes  are  a valid  assessment,  a proper  levy  and  that 
the  taxes  are  past  due  and  unpaid,  which  we  have  assumed 
are  present  here. 

The  fact  that  the  city  collector  and  board  have 
ooiq)lled  with  Section  6996,  supra,  at  this  late  date  Is 
of  no  concern  except  that  It  renders  a proper  acooimtlng 
between  the  board  of  aldermen  and  the  collector  for  the 
delinquent  taxes  due  and  unx>ald  for  each  of  these  years, 
which  taxes  now  may  be  credited  to  the  account  of  the  col- 
lector* 


CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  department 
that  the  failure  of  the  board  of  aldermen  and  the  city  col- 
lector to  comply  with  the  provisions  of  Section  6996,  R.S. 
Missouri,  1929,  does  not  affect  the  validity  of  the  city 
taxes,  and  said  taxes  may  be  collected  now  In  a proper  pro- 
ceeding except,  of  course,  those  that  may  be  barred  under 
the  provisions  of  Section  9961,  Laws  of  1935,  page  405, 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  Oeneral 


APiROYRD  By: 


77ETTCT25 

(Acting)  Attorney  General 
LLBtTAL 


SHERUT:  Fee  for  attending  county  court,  when  court  meets 
with  Board  of  Equalization,  Drainage  and  Levee 
District  Boards. 


January  1938 


, ■ 

V 

Bon.  tt.D.  Liles 
Sheriff,  Dunklin  County 
x^nnett,  Llssourl 

Dear  Bir: 

This  will  acknowledge  receipt  of  your  letters  of 
December  15,  1937,  and  January  6,  1936,  in  which  you  re- 
quest an  opinion  as  follows: 

"The  Coimty  Court  of  Dunklin 
Coxmty  has  been  refusing  to  allow 
the  sheriff  of  the  county  «3.00  per 
day  for  waiting  on  said  Court  when 
it  xoeets  with  Drainage  District 
Boards,  the  Board  of  Equalization 
and  variohs  other  Levee  and  Drainage 
District  Boards. 

*It  is  my  understanding  that  when  the 
Covinty  Court  is  in  session,  the  msm- 
bers  thereof  draw  their  pay  and  when 
in  session  the  sheriff  is  supposed  to 
open  court.  Therefore,  when  meeting 
with  such  boards  they  are  in  session 
and  the  Sheriff  is  entitled  to  his 
i^3.00  for  opening  Court.” 

Section  1870,  R.S.  Missouri,  1929,  is  in  part  as 

follows: 


"The  several  sheriffs  shall  attend  each  court 
held  in  their  counties,  except  where 
it  shall  otherwise  be  directed  by  law.” 

Section  11769,  R.S.  Missouri,  1929,  fixes  the 
&heriff*s  compensation  for  such  duties  as  follows: 

"For  attending  each  court  of  record 
or  criminal  court  and  for  each 
deputy  actually  employed  In  attenuanoe 
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upon  such  court  the  nvimber  of 

such  deputies  not  to  exceed  three 

per  day ^>3.00** 

« 

Construing  the  two  abore  statutes  together.  It  Is 
plain  that  It  Is  the  xoandatory  duty  of  the  sheriff  to  at- 
tend each  court  of  record  or  criminal  court  held  In  his 
county  when  It  Is  In  session,  either  in  person  or  by  dep- 
uty, and  that  his  compensation  Is  ;i^3.00  per  day  for  each 
day  In  actual  attendance. 

The  determination  of  the  question  here  depends 
upon  whether  or  not  the  county  court  Is  sitting  as  a 
court  or  as  an  admlnistratlre  body  In  these  Instances 
above  mentioned.  If  sitting  as  an  administrative  body, 
the  sheriff  Is  not  entitled  to  a fee  for  each  day  they 
so  sit,  because  an  officer  Is  not  "entitled  to  fees  of 
any  kind  unless  provided  for  by  statute,  and  being  solely 
of  statutory  right,  statutes  allowing  the  same  must  be  strictly 
construed".  State  ex  rel.  v.  Brown,  146  Uo.  l.o.  406. 

The  statute  only  provides  a fee  when  the  coxirt  Is  In  ses- 
sion at  a term  thereof. 

'..e  shall  consider  the  question  as  It  pertains 
to  the  Board  of  Equalization  first. 

Section  9811,  R.8.  lllssourl,  1929,  Is  in  part  as 

follows : 


"There  shall  be  In  each  county 
In  this  state,  except  the  city  of 
St.  Louis,  a county  board  of  equali- 
zation, which  board  shall  consist  of 
the  county  clerk,  who  shall  be •sec- 
retary of  the  sans,  but  have  no  vote, 
the  county  surveyor,  the  judges  of 
the  county  court,  and  the  county 
assessor,  which  board  shall  meet 
at  the  office  of  the  county  clerk  on 
the  first  konday  In  April  of  each 
year:  Provided,  that  In  any  county 
having  adopted  township  organization, 
the  sheriff  of  said  county  shall  be 
a member  of  said  board  of  equalization;" 
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Section  9618,  R.S.  iiissouri,  1929,  is  as  follows: 

*Tho  Jud^s  of  ths  county  court, 
the  county  surreyor,  the  county  assessor, 
the  sheriff,  and  the  county  clerk  shall 
receive  $5.00  per  day  for  each  day  they 
shall  act  as  members  of  the  county 
board  of  equalization:  Provided,  that 
this  section  shall  not  apply  to  boards 
of  equalization  who  are  paid  a salary." 

Dunklin  County  has  township  organization  and  under 
the  above  statutes,  the  sheriff  Is  paid  $5.00  per  day  for 
acting,  not  as  sheriff,  but  as  a member  of  said  board. 

The  county  court  In  this  Instance  la  not  sitting  as  a 
court,  but  as  the  Board  of  Equalization  and  the  sheriff 
Is  not  entitled  to  a fee  for  attending  said  board  under 
Section  11769,  supra. 

The  oo\mty  court  Is  not  authorized  to  sit  with 
the  Board  of  Supervisors  of  those  Drainage  Districts  euid 
Levee  Districts  organized  under  the  provisions  of 
Chapter  64,  Articles  1 and  6,  R.B.  liissourl,  1929.  -These 
are  districts  organized  by  the  circuit  court.  Nor  Is 
the  county  court  authorized  to  alt  with  the  Board  of 
Supervisors  of  those  Levee  Districts  organized  under 
■c4rtlole  7 of  said  chapter.  In  each  of  these  three  mentioned 
Instances  a Board  Is  empowered  to  act  for  the  District  and 
we  find  no  statutory  authority  for  the  county  court  to  sit 
with  or  advise  said  board. 

The  districts  organized  under  Chapter  64,  Article  2, 
R.S.  Missouri,  1929,  are  organized  In  the  county  court, 
and  by  Section  10643  of  said  article  the  court  Is  "vested 
with  the  continuous  management  and  control  of  said  drainage 
district".  In  this  district,  there  Is  no  Board  of  Super- 
visors provided  for. 

In  this  type  of  district  the  county  court  sits 
as  a court  In  the  management  and  control  of  the  district's 
affairs.  This  Is  Illustrated  by  reason  of  Section  10815, 

RJS.  Missouri,  1929,  which  provides  that  after  the  In- 
corporation of  said  district  "the  court  shall,  ^ order  entered 
of  re«>rd  levy*  a tax  to  pay  the  expense  Incurr^  in  or- 
ganizing the  district.  Section  10816  provides  that  after 
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the  dlstriot  Is  established  **the  eoiirt  shall,  an  order  of 
reoord**  direct  the  riewera  to  Tiew  the  land  to  est^lish  tHe 
location  of  the  Tarious  improTSoents  and  report  to  the  court. 
This  report  is  to  be  filed  "with  the  clerk  of  the  court*. 
(Section  10617).  The  report  is  published  by  the  clerk  of 
the  court,  (Section  10619) , and  exceptions  to  the  report 
oust  be  filed  with  the  county  covirt  (Section  10820).  V«hen 
the  report  is  approTod,  the  court  shall  *by  order  or  record* 
leTy  the  tax  on  the  land.  This  whole  article  requires 
things  to  be  done  by  the  clerk  of  the  county  court,  by 
order  of  record,  by  the  Presiding  Judge  of  the  coxirt  and 
attested  by  the  clerk,  and  certain  things  are  required  to 
be  done  at  specific  terms  of  said  court.  All  this  is  Indl- 
oat  ire  that  the  county  court,  in  managing  the  affairs  of 
this  type  of  dlstriot,  sits  and  acts  only  as  a court  of  record 
and  not  as  ex-officio  members  of  the  Board  of  SuperTisors  of 
said  Drainage  Dlstriot. 


CONCLUSIQH 


Therefore,  it  is  the  opinion  of  this  department 
that  a county  sheriff  is  entitled  to  draw  the  ^5.00  fee 
proTlded  by  statute  for  attending  county  court  when  that 
body  is  sitting  as  a court  at  a regular,  adJo\xrned  or 
special  term;  that  the  oovinty  oo\irt  does  not  sit  as  a 
court  while  acting  as  members  of  the  County  Board  of  iiiqual- 
Ization;  that  there  is  no  statutory  authority  for  the  ooxmty 
court  to  sit  with  and  advise  with  the  Board  of  Supervisors 
of  tnose  Drainage  and  Levee  Districts  organized  under  the 
provisions  of  Chapter  64,  Articles  1,  6 and  7,  K.3.  Missouri, 
1929.  Under  Article  2 of  this  chapter,  the  county  court  is 
the  body  which  manages  and  controls  the  affairs  of  this  type 
of  district  and  sits  as  a court  while  doing  so,  entitling 
the  sheriff  to  his  statutory  compensation  for  attending 
court  while  it  so  sits. 


Uespectfully  submitted. 


ADBR£T  R.  HiiMCkTT,  JR. 

>iS8 latent  Attorney  General 


APPRO YLD  BY: 


( Acting ) Attorney 


General 
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'TOUisTT  COURT  ) County  Court  may  not  abandon  compound" 

^ interest  thereon  and  accept  simple  in- 

SCHOOL  FUND  LOAN)  , terest  in  lieu  thereof, 


January  20 , 1938 


\ 


Hon.  'lA.L.  Mitchell 
Judge  of  County  Court 
Carroll  County 
Bosworth,  hiseourl 


Cear  8ir: 

This  department  is  in  receipt  of  your  letter 
of  January  3,  1938,  in  which  you  request  an  opinion 
us  follows: 


"I  would  be  pleased  if  you 
Yiould  giTe  me  a legal  opinion 
in  regard  to  whether  the  County 
Court  has  the  right  to  com- 
promise interest  on  County 
School  loans* 

•These  notes  are  written  in- 
terest payable  yearly  and  if  not 
so  paid  to  be  compounded  at  the 
same  rate  of  interest* 


•Have  we  the  right  to  accept 
straight  simple  Interest  as  a 
compromise  *• 

Section  9243,  R.S.  Missouri,  1929,  is  in  part 
as  follows: 


"It  is  hereby  made  the  duty  of 
the  several  county  courts  of  this 
state  to  diligently  collect,  pre- 
serve and  securely  invest,  at  the  . 
highest  rate  of  Interest  that  can 
be  obtained,  not  exceeding  eight 
nor  less  than  foxir  per  cent,  per 
- annum,  on  unenciimbered  real  estate 
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security,  worth  at  all  times 
at  least  double  the  sum  loaned, 
and  loay.  In  Its  discretion,  re- 
quire personal  security  In  ad- 
dition thereto,  the  proceeds  of 
all  moneys,  stocks,  bonds  and 
other  property  belonging  to  the 
county  school  fund;** 

i^^eotlon  9250,  H.S.  Missouri,  1929,  is  as  follows: 

"Ythenever  there  shall  bo  in  the 
county  treasury  any  money  be- 
longing to  the  capital  of  the 
school  fund  of  any  towrnshlp 
therein,  the  county  court  of 
such  county  shall  loan  the  same 
for  the  highest  interest  that 
can  be  obtained,  not  exceeding 
eight  nor  less  than  four  per 
cent,  per  anniim,  upon  con- 
ditions and  subject  to  the  re- 
strictions hereinafter  set  forth.* 

The  two  aboTe  sections  make  the  county  courts  of 
the  several  counties  trustees  of  the  county  school  fund 
and  the  township  school  fund. 

Section  9251  provides  the  manner  In  which  town- 
ship fluids  shall  be  Invested.  By  Section  9245  the 
county  school  fund  Is  required  to  be  Invested  In  the 
same  manner  and  under  the  same  rules  and  regulations 
that  apply  to  the  township  school  fund.  .;jeotlon  9251 
Is  in  part  as  follows: 

*^^hen  any  moneys  belonging  to  said 
funds  shall  be  loaned  by  the  county 
courts,  they  shall  cause  the  same 
to  be  secured  by  a mortgage  in  fee 
on  real  estate  within  the  county, 
free  from  all  liens  and  encumbrances , 
of  the  value  of  double  the  amount 
of  the  loan,  with  a bond,  * * ♦ ♦ ♦ 

* * * "the  bond  shall  * ♦ ♦ * * •i' 

specify  the  time  when  the  principal 
Is  payable,  rate  of  interest  and 
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the  time  vrhen  payable;  that  In 
default  of  payment  of  the  In- 
terest, annually,  or  failure  by 
principal  in  the  bond  to  glre 
additional  security  when  thereto 
lawfully  required,  both  the 
principal  and  Interest  shall  be- 
come due  and  payable  forthwith, 
and  that  all  Interest  not 
punctually  paid  shall  bear  in- 
terest at  the  same  rate  of  in- 
terest as  the  principal*** 

In  State  ex  rel*  v*  Johnson,  136  App*  l.c*  314, 
it  is  said: 


*'The  county  courts  of  iiiissouri 
are  creatures  solely  of  statu- 
tory origin  and  hare  no  common  • 
law  or  equitable  Jurisdiction*” 

Also,  being  solely  of  statutory  origin,  said  coiurts  haTe 
only  the  authority  to  do  what  is  permitted  to  be  done  by 
the  statutes*  i'ontgomery  County  t*  Auchley,  103  to*  492* 
ue  find  no  statute  authorizing  the  county  court  in  any 
manner  to  compromise  the  interest  due  on  a school  fund  loan* 

This  question  has  been  before  the  courts  of  this 
state  in  the  case  of  tontgomery  County  v*  Auchley,  103  lo* 
492,  l*c«  503,  where  it  said: 

"In  Veal  ▼*  bounty  Court,  15  to*  ^ 

412,  the  coimty  court  had  loaned 
school  funds  at  ten-per-cent,  in- 
terest, and  afterwards,  on  the 
petition  of  the  inhabitants  of  the 
toMiship  to  which  the  funds  loaned 
belonged,  the  court  reduced  the 
rate  of  Interest  to  six  per  cent* 

This  court  held  tliat  this  order 
reducing  the  interest  was  illegal, 
and  Judge  ooott,  in  referring  to 
these  funds  and  the  nature  of  the 
trust  assumed  by  the  county  courts, 
in  regard  to  them,  said:  'In  relation 
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to  these  funds  the  county  courts 
are  trustees.  They  hnye  no  authority 
to  dispose  of  the'  principal  Intrusted, 
or  any  of  Its  Interest,  otherwise 
than  Is  prescribed  by  law.  There  Is 
no  difference  In  this  respect  be- 
tween the  principal  and  Interest  of 
these  funds • If  they  can  glTe  away 
the  one,  they  can  glre  away  the 
other.  * * * The  welfare  of  the 
state  Is  concerned  In  the  education 
of  the  children,  bhe  has  proTided 
and  Is  providing  loeans-  for  that 
purpose,  not  only  for  those  now  In 
existence,  but  for  those  who  may 
come  after  them.  The  fund,  as  has 
been  said.  Is  a permanent  one,  cjid. 

If  every  man,  woman  and  child  In  a 
township  should  petition  the  county 
court  to  give  away,  that  which  Is 
by  law  Intrusted  to  It  for  the  edu- 
cation of  Its  children.  It  should 
without  hesitation  reject  their 
prayer  * " 

The  compound  Interest  which  may  become  due  on  a/ 
school  fund  lo  in  Is  as  oAich  a part  of  the  principal  as  in 
the  simple  Interest  and  xmder  the  Aushley  case,  supra,  the 
court  has  no  authority  to  dispose  of  the  sane,  otherwise 
than  Is  directed  by  law,  l.e.,  to  collect  It  whan  It  be- 
comes due. 
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Therefore,  It  Is  the  opinion  of  this  departjment 
that  the  coxinty  court  has  no  authority  to  accept  less  than 
is  actually  due  on  a county  or  township  school  fund  loan, 
and  may  not  abandon  compound  Interest  due  thereon  and  ac- 
cept simple  Interest  in  lieu  thereof. 


Respectfully  submitted, 


AJPRBOVRD  by;  aDBRJfiT  R.  HAMkETT 

assistant  Attorney  Oeneral 

j'.R.  IfAYLOR  (i>.otlng(  x>.ttorney  General 


LOTTERY: 


Tiie  plan  "Sho-Bonus”  is  a lottery. 
SHO^BONUS;  A lottery. 


Februairy  25,  1930 


Hon.  Franklin  Miller 
Circuit  Attorney 
City  of  st.Loule 
Municipal  Covirta  Building 
St. Louis,  Missouri 


Dear  Sir: 

We  have  your  request  of  February  15,  1938,  for  an 
opinion  with  reference  to  the  legality  of  the  use  of  a scheme 
or  plan  known  as  "Sho-Bonus,  Inc."  \ve  have  carefully  examined 
the  statement  attached  to  ^onr  letter  with  reference  to  the 
plan  of  operation.  The  plan  proposes  to  distribute  weekly 
prizes  up  to  Five  hundred  dollars  In  money  to  persons  sulmilttlng 
correct  answers  to  a list  of  three  questions.  From  your  letter 
It  appears  that  the  elements  of  prize  and  consideration  are 
conceded  to  be  present  In  this  contest,  and  that  the  sole  question 
Is  whether  or  not  the  element  of  chance  la  sufficiently  present 
in  order  to  constitute  the  contest  a lottery. 

There  appears  to  be  no  rule  or  yardstick  by  which  the 
correct  answers  to  the  questions  submitted  are  to  be  determined 
by  the  Judges.  The  selection  of  the  correct  answers  Is  left  to 
the  uncontrolled  discretion  of  tiie  donor  or  the  prize,  or  a 
coinmlttee  selected  for  that  purpose. 

CaoBiientlng  upon  this  ^;haae  of  lotteries,  we  find  the 
followl  g statement  In  45  Harvard  Law  Review,  page  1212: 

"It  Is  somevdiat  surprising  to  find  a 
fairly  large  number  of  decisions  Involving 
the  award  of  prizes  In  the  uncontrolled 
discretion  of  a Judge.  All  of  them  St^ree 
that  the  contest  Is  a lottery." 
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In  Commonwealth  ve.  Pllssner  (1936),  4 N.F*  (2nd)  241, 
the  Supreme  Court  of  M&esachuaetta  held  a grabbings  machine 
played  by  the  skill  of  the  operator  was  a lottery*  In  the 
approved  cliarge  of  the  trial  court  we  find  the  followln^i,  1*  c* 
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"Tuat  means  that  it  Is  not  necessary  that 
a t^ame  should  be  a lottery  because  chance 
should  predominate  or  that  skill  should 
predominate*  As  you  will  hear  me  say  later. 
If  there  Is  chance  as  an  effective  and 
active  cause  in  the  game,  even  thoiigh  skill 
we  will  say  might  be  ninety  per  cent  and 
chance  the  rest  the  game  Is  still  a lottery* 
* » eAssume*  * *that  by  nature  or  by 
experience,  or  by  both,  a player • should 
come  to  have  and  be  able  to  exercise  the 
very  greatest  degree  of  skill  which  the 
construction  of  that  machine  permits  to 
be  used,  and  that  he  actually  exercises 
that  skill  to  the  extreme  limit  required  In 
order  to  win,  required  possible  In  order 
to  wln:i^  ^ *then  ask  yourselves  this 
question#  # «does  there  still  remain  before 
the  player  can  succeed,  1st*  Any  opportvuilty 
for  the  taking  effect  of  one  or  more  forces 
over  which  by  reason  of  the  construction  of 
tlie  machine  the  player  can  have  no  possible 
control?#  # #2nd*  A sure  and  certain 
possiolllty  that  such  uncontrollable  forces 
will  take  effect  at  each  and  every  operation 
of  the  machine  by  reason  of  the  nat\ire  and 
construction  of  the  mechanism?#  # #3z*d*  A 
certainty  that  if  those  uncontrollable 
forces  do  take  effect  the  player  will  be 
unable  to  win  hie  prize?" 


Hon.  Fraiiklin  111  Her 
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Recently  the  Supreme  Court  In  State  vs.  Globe  Democrat 
PubllshlniS  Company,  110  S.W.  (2)  706,  in  an  opinion  by  Lllleon 
speaking  for  the  entire  Court,  1.  c.  713,  said: 

"Hence  a contest  may  be  a lottery  even 
thoxigh  skill,  Juagment,  or  resdarch 
enter  thereinto  in  some  degree,  if  chance 
In  a larger  degree  determine  the  result." 

The  mere  fact  that  tills  contest  calls  for  the  correct 
answer  to  the  question  propounded  does  not  relieve  it  oi'  its 
lottery  characteristics.  The  contest  is  open  to  all  persons 
ten  years  of  age  or  over.  It  therefore  is  an  unequal  contest, 
and  would  be  a mere  matter  of  chance  for  a ten  year  old  child 
in  submitting  correct  answers  to  win  over  the  answers  which  may 
have  been  submitted  by  a highly  educated  x><)i^son.  In  the  Globe 
Democrat  case  supra,  this  situation  was  commented  upon,  1.  c. 
718,  as  follows t 

"Obviously,  if  some  abstruse  problem 
comparable  to  the  Einstein  theory  were 
submitted  to  the  general  public  Ina  priee 
contest  on  the  representation  that  no 
special  training  or  education  would  be 
required  to  solve  it,  the  contention  could 
not  be  made,  aft^ r contestants  had  been 
induced  to  part  with  their  entrance  money, 
that  the  element  of  chance  was  absent 
because  there  were  a few  persons  in  the 
world  who  possessed  the  learning  necessary 
to  understand  it.” 

The  plan  "Sho-Bonus"  is  so  obviously  a lottery  that  we 
will  not  com.ient  upon  the  many  phrases  therein.  As  topical  of 
the  plan  we  call  attention  to  R\ile  No.  6 to  bo  observed  by  the 
Judges  in  a Sho-bonus  contest: 

"All  other  qiialificatlons  being  equal  the 
Judges  will  consider  time  at  which  card 
is  deposited  in  Box  of  Sho>13onus  as  an 
element;  that  is  proximity  to  ten  o'clock 
a.m. , noon,  three  o'clock  p.m.  and  eight 
o'clock  p.m." 
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A time  element  similar  to  this  was  condemned  as  an 
element  of  a lottery  in  State  ex  rel.  Home  Planners  vs.  Iliit^s, 
299  Mo.  529. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  "Tiho- 
bonus”  as  outlined  in  your  letter  and  the  written  memorandas 
attached  thereto,  constitutes  a lottery  in  violation  of  Section 
4314  R.  3.  Missouri  1929. 


Respectfully  submitted. 


FRANKLIN  F.  RTAGAN, 
Assistant  Attorney  General 

APPROVED* 


J:  TT'TATOm 

(Acting)  Attorney  Oeneral 


FERllO! 


/ 

COUNTY  COURT J Must  turn  over’  proceeds  of  bond  issue  for  poor 

relief  to  Social  Belfare  Board  under  Section 
12938  R.S.  Missouri  1929. 


March  17,  1938 


Mr«  John  W*  Mitchell 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St* Joseph,  Missouri 


Dear  Dr*  Mitchell x 

This  Department  is  in  receipt  of  your  letter  of 
March  7th,  i^erein  you  state  as  follows: 

"Larly  this  year  the  state  Social  security 
Comiission  advised  oUr  County  Court  that 
the  funds  at  its  disposal  would  be  adequate 
for  only  60^  of  the  relief  needs  of  this 
County*  After  having  canvassed  the  situation 
fully  the  County  Court  decided  to  call  a 
special  election  for  the  purpose  of  authorizing 
a bond  issue  of  ij^285,000  with  atiich  to  pirovide 
funds  necessary  to  meet  the  remaining  40^  of 
the  relief  needs  of  this  Covuity  until  the 
State  CouBnlssion  should  be  able  to  take  care 
of  all  of  them*  At  an  election  held  on 
Pebruarj  26th  the  County  voted  in  favor  of 
the  bond  issue*  The  question  now  arises  as 
to  the  best  metnod  of  making  these  funds 
available* 

During  January  and  February  the  State  Comnission 
agreed  to  carry  the  full  relief  load  with  the 
understanding  that  if  the  bonds  carried  the 
Court  would  in  some  manner  relnburse  the  State 
for  the  extra  money  expended,  and  would  there> 
after  take  care  of  40^  of  the  relief  needs  in 
the  Coimty* 
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As  I xinderstand  It  the  procedure  followed  by 
the  State  Conalsalon  In  making  payment  for 
food,  clothing  and  other  Items  furnished  to 
the  relief  clients  Is  that  the  local  director 
hands  to  the  various  parties  needing  them 
orders  for  these  items,  and  that  these  orders 
are  taken  to  approved  stores  to  be  filled* 

These  stores  in  turn  send  them  to  Jefferson 
City  and  receive  directly  fxK>m  the  Treasurer* s 
office  remittances  for  the  amount  of  such  orders. 

The  County  Court  Is  now  faced  with  the  problem 
of  determining  the  method  of  disbursing  the 
proceeds  of  this  bond  Issue  In  such  a way  as 
to  supplement  the  expenditures  made  by  the  state. 

Section  12938  to  12945,  Inclusive,  R.  S.  1929, 
as  you  know,  create  a "Social  Velfare  Board" 
for  Buchanan  County. 

While  the  act  Is  general  In  Its  terms,  this 
county  Is  the  only  one  affected  by  It,  as  a 
matter  of  fact.  Section  12938  provides  that, 
"said  board  shall  have  exclusive  control  over 
the  distribution  and  expenditure  of  any  public 
funds  set  aside  and  appropriated  by  such  cities 
and  counties  for  the  relief  of  the  temporarily 
dependent." 

Last  Mov ember,  upon  a request  from  our  Welfare  ■ 
Board  for  an  opinion,  your  department  In  a letter 
dated  November  16,  1937,  addressed  to  Mr.  J*E* 
Corb>  as  President  of  the  Social  Welfax^  Boajrd 
of  St. Joseph,  advised  that  the  State  Social 
Security  Act  does  not  repeal,  expressly  or 
Impliedly  the  sections  referred  to  above.  How- 
ever, since  the  State  Social  Security  Commission 
has  taken  over  relief  In  Buchanan  County,  the 
Welfare  Board  has  been  confining  Its  activities 
to  the  care  of  the  sick  poor* 


Mr,  John  W,  Mltchall 
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The  question  has  now  been  raised  as  to  whether 
or  not  the  portions  of  the  act  quoted  above 
make  It  mandatory  for  the  County  Court  to  pay 
to  the  '~elfare  Board  all  of  the  proceeds  of 
the  bond  Issue,  and  we  desire  your  opinion 
on  the  point* 

If  It  Is  not  necessary  that  those  fxinds  be 
disbursed  exclusively  throixgh  our  ’Telfare 
Board,  what  other  means  may  be  used  by  our 
County  Court? 

It  has  been  suggested  that  possibly  the  State 
Social  Security  Conciission  might  be  a pz*oi>er 
channel  through  which  disbursement  might  be 
made,  and  If  in  your  opl  lion  It  is  not  necessary 
that  these  ftinds  be  turned  over  to  the  Welfare 
Board,  will  you  please  advise  us  whether  or  not 
It  would  be  permissible  for  the  State  Social 
Security  Ccmmlsslon  to  disburse  them,  subject 
to  the  appropriation  orders  of  our  County  Court. 

The  xoajorlty  of  the  directors  of  the  Welfare 
Board  prefer  not  to  handle  the  bond  money* 

Their  objection  arises  from  the  fact  that  If 
the  money  Is  turned  over  to  them  and  by  than 
placed  In  the  hands  of  the  State  Commission, 
or  Its  local  representative,  the  Welfare  Board 
would,  on  the  face  of  the  record,  appear  to 
have  received  the  money  and  have  dlsbxirsed  It, 
when  In  fact  all  of  the  money  would  have  been 
expended  \mder  the  direction  of  the  State 
Coimnlssion,  and  in  accordance  with  policies 
with  which  the  local  Board  had  nothing  whatever 
to  do*  As  soBW  of  them  have  expressed  it,  "The 
Welfare  Board's  objection  to  this  met.iod  is  that 
all  expend! txires  will  be  made  by  the  Buchanan 
County  Social  Security  organisation,  yet  the 
Welfare  Board's  ireoelpt  for  money  so  drawn 
would  be  given  to  the  County  Court." 

Since  the  bonds  will  be  sold  shortly  we  woxild 
appreciate  It  If  you  will  let  us  have  yotir 
opinion  on  these  questions  as  soon  as  possible." 
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As  we  understand  your  problem,  the  coxmty  court  has 
voted  poor  relief  bonds,  ii^ch  kind  of  bonds  in  the  case  of  State 
ex  rel«  Ollpln  et  al«  vs*  Smith,  96  S*  W.  (2)  (Uo* ) 40,  were  de- 
clared to  be  "for  oovmty  public  purpose”  within  the  constitu- 
tional irequlreaent  that  taxes  can  be  levied  ajid  collected  for 
public  purposes  only* 

Prior  to  the  special  election  for  the  purpose  of  authoris- 
ing the  bond  Issue  It  was  agreed,  so  we  ajre  advised,  that  If  the 
State  Social  Seoiurlty  Comnlsslon  would  carry  the  full  relief  load 
for  the  months  of  Jazaxary  and  Pebruax*y,  and  the  bond  Issue  passed, 
the  amount  of  funds  usually  apportioned  by  the  commission  for  re- 
lief purposes  to  Buchanan  County  would  be  cut  down  in  proportion 
to  the  amount  expended  In  January  and  February  over  and  above  the 
ordlnairy  allotments* 

Section  12938  R*  S*  Missouri  1929  gives  the  Social  Wel- 
fare Board  of  St*  Joseph,  Missouri,  exclusive  control  over  the 
distribution  axid  expendltxare  of  any  public  funds  set  aside  and 
appropriated  by  the  city  and  county  for  relief  of  the  temporarily 
dependent.  In  part  as  follows t 

”In  all  covmtles  In  this  state  that  now 
or  smy  hereafter  have  located  within  said 
counties  a city  or  cities  of  the  first 
class,  there  Is  hereby  created  and  es- 
tablished a board  which  shall  be  styled 
*The  social  welfare  board  of  the  city  of 
* * All  powers  and  duties 
connected  with  and  Incident  to  the 
betterment  of  social  and  physical  causes 
of  dependency,  the  relief  and  care  of  the 
Indigent,  and  the  care  of  sick  dependents, 
with  the  exception  of  the  Insane  and 
those  suffering  with  contagious.  Infectious 
and  transmissible  diseases,  and  except- 
ing those  persons  who  may  be  admitted  to 
the  county  poorhouses  of  such  counties, 
shall  be  exclusively  invested  In  and 
exercised  by  said  board*  Said  board 
shall  have  power  to  z^oelve  and  expend 
donations  for  social  welfare  purposes 
and  shall  have  exclusive  control  over 
the  distribution  and  esqpendltiire  of  any 
public  funds  set  aside  and  appropriated 
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by  such  cities  and  counties  for  relief 
of  the  temporarily  dependent." 


You  suggest  that  if  the  conclualon  should  be  reached  that 
it  is  not  mandatory  under  the  above  section  that  the  Social  Wel- 
fare Board  expend  the  funds,  whether  it  woxild  be  permissible  for 
the  State  Social  Security  Comaission  to  disburse  them. 

Section  10  of  the  Laws  of  Missouri  1937,  page  473,  pro- 
vides in  pcurt  as  follows  s 

"For  the  purpose  of  establishing  and 
maintaining  county  offices,  or  carry- 
ing out  any  of  the  duties  of  the  State 
Coamisslon,  the  State  Cosmiisaion  is 
authorised  to  enter  into  agreements  with 
any  political  subdivision  of  this  State, 
and  as  a part  of  such  agreement  the 
State  Coimisslon  may  accept  moneyii, 
services  or  quarters  as  a contribution 
toward  the  support  and  maintenance  of 
such  county  offices.  Any  fuixls  so  re- 
ceived shall  be  payable  to  the  State 
Conmisslon  and  deposited  in  the  proi>er 
special  account  in  the  State  Treasiu^r^s 
office,  and  become  and  be  a jpart  of 
state  funds  appropriated  for  the  use  of 
the  State  ConiBlsslon. " 


Section  20  of  the  Laws  of  Missouri  1937,  page  476,  pro- 
vides in  part  as  follows t 

"The  state  Tz*aa8uz*er  shall  be  treasurer 
and  custodian  of  all  funds  azvl  moneys 
of  the  State  CocBoisslon  and  shall  issue 
checks  upon  such  fund  or  fxinds  In 
accordance  with  such  miles  and  regula- 
tions as  the  State  Comnilsslon  shall 
prescribe." 


Thus  if  any  moneys  were  received  by  the  Social 
Security  Commisalon  they  would  have  to  be  deposited  in  the 
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State  Treasiirer's  Office  and  become  a part  of  the  state  funds 
appropriated  for  the  use  of  the  state  comission.  It  is  evi- 
dent that  such  would  be  contrary  to  the  purposes  for  which  the 
funds  were  voted,  vis,  relief  funds  for  Buchanan  County. 

Section  12958, supra,  uses  the  word  "shall,"  and  when 
considered  with  the  words  "exclusive  control"  we  are  of  the 
opinion  that  the  legislatiire  intended  the  use  of  the  word  to 
indicate  a mandate.  State  ex  rel.  Stevens  vs.  'Audarman,  246  S.W. 
189,  295  Ko.  56d. 

Prom  the  foregoing,  we  are  of  the  opinion  that  Section 
12938, R.  S.  Missouri  1929,  makes  it  mandatory  for  the  county 
court  to  turn  over  the  proceeds  of  the  bond  issue  for  poor  re- 
lief to  the  Social  Welfare  board  for  distribution  and  expendi- 
ture for  the  relief  of  the  temporarily  dependent. 


Respectfully  submitted. 


MAX  WASSraMAM, 

Assistant  Attorney  General 


APPROVED* 


J.'  Y.  nTOR 

(Acting)  Attorney  General 
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TAXATION:  An  annual  franchise  tax  is  required  to  be  paid 
by  every  corporation  organized  and  existing 
vinder  the  laws  of  this  state  in  each  year. 


March  21,  1938 


i>ear  Sir: 

This  will  acknowledge  receipt  of  your  re- 
quest for  an  opinion,  reading  as  follows: 

"Is  a corporation  incorporated 
heoeniber  23,  1937,  to  wliioh 
certificate  of  authority  to  do 
business  was  granted  heoecaber 
30,  1937,  but  did  not  actually 
oozmnenoe  business  imtil  January 
3,  liable  for  ooirporation  fran- 
chise tax  for  the  year  1938?" 

Your  attention  is  directed  to  Section  4641 
of  h,  S.  Mo,  1929  reading,  in  pert,  as  follows: 

"For  the  taxable  year  of  1929 
and  thereafter  every  corporation 
organized  under  the  laws  of  this 
state  shall,  in  addition  to  all 
other  fees  and  taxes  now  requir- 
ed or  paid,  pay  an  uniivial  f^n- 
ohise  tax  to  the”Uwate  of  Missouri. " 

Obviously  fron  tlie  above  quoted  portion  of 
the  statute,  it  is  clear  tliat  every  corporation  or- 
ganized under  the  haws  of  tills  state  is  required  to 
pay  an  annual  franchise  tax,. 

It  is,  further,  provided,  under  the  pro- 
visions of  Section  4643  of  K,  S,  Mo,  1929,  in  part, 
that  I 
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"The  taxes  provided  for  In  tMs 
article  shall  be  paid  on  or  be- 
fore the  15th  day  of  May  In  each 
year  and  shall  be  due  and  pay- 
able to  the  state  treasxirer  with- 
out notice,  who  shall  make  out 
and  deliver  a receipt  therefor, 
which  shall  recite  that  the 
corporation  named  therein  has 
paid  Its  annual  franchise  tax 
under  the  provisions  of  this 
article  for  the  year  ending  Slat 
day  of  the  following  Deoanber.” 

It  will  be  noticed  that  when  the  taxes  pro- 
vided for  Imve  been  paid  that  the  receipt  made  out  for 
such  taxes  shall  recite  that  the  corporation,  paying 
the  tax,  has  paid  Its  annual  franchise  tax  for  the  year 
ending  the  31st  day  of  the  following  heoeciber.  The 
amovint  of  taxes  to  be  paid  annually,  by  every  corpora- 
tion, Is  determined  by  the  amount  of  their  outstanding 
capital  stock  and  sxirplus  as  of  heoeciber  31st  of  each 
year.  This  date  Is  but  the  "yardstick"  for  determin- 
ing the  amount  of  tax.  Section  4642  of  R.  S.  Mo.  1929. 

If  a corporation  Is  organised  and  existing 
under  the  Laws  of  this  state.  It  Is  required  to  file 
a report,  as  provided  for  In  Section  4642,  supra,  on 
or  before  the  1st  oay  of  March  of  each  year.  There- 
after, on  the  20th  day  of  March  of  each  year.  It  Is  the 
duty  of  the  State  Tax  Commission  to  assess  the  amount 
of  franchise  tax  basad  upon  the  report  filed.  Section 
4643,  supra. 

From  these  statutory  considerations,  which 
we  believe  to  be  plain.  It  Indubitably  follows  that  the 
franchise  tax  Imposed  upon  all  cox^oratlons  organised 
under  the  Laws  of  this  state.  Is  an  annual  tax  which 
must  be  paid  every  year  that  the  corporation  Is  In 
existence  and  the  tax  which  any  corporation  Is  to  pay 
Is  based  upon  the  amount  of  Its.  outstanding  capital 
stock  and  siurplus.  The  Lupreme  Court  In  the  case  of 
State  ex  rel.  vs.  State  Tax  Ccaanlsslon,  282  Mo,  213  1. 
220,  made  this  observation: 

"The  reference  to  the  amount  of  the 
authorised  capital  stock  and  to  the 
amount  of  the  surplus  are  made,  solely, 
for  the  purpose  of  pointing  out  a 
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method  of  determining  the  amount 
of  the  tax,” 

Thus,  it  follows  that,  a corporation  which 
had  its  certificate  of  authority  to  do  ouslnasa  as  of 
December  30,  1937  wovild  be  required  to  pay  an  ann\ial 
tax  for  the  year  1936  and,  as  before  pointed  out,  un- 
der tlie  provisions  of  Section  4641,  4648  «a:d  4643, 
supra,  we  neoessarlly  assisne  from  your  request  for 
an  opinion  that  the  corporation,  about  which  you  in- 
quire, had  a capital  stock  as  of  December  31,  1937 
and  the  tax  should  be  measured  on  this  basis  as  of 
that  date. 


COIlGLUSlOti 


In  view  of  the  above,  it  is  our  opinion  that 
a corporation,  incorporated  December  23,  1937,  which 
corporation  did  not  actually  commence  business  until 
January  3,  1938,  is  liable  for  the  parent  of  a corpora- 
tion franchise  tax  for  the  year  1938,  as  provided  for 
by  Section  4641  S.  ko«  1929. 

Respectfully  submitted. 


RUSSELL  C.  STONE 
Assistant  Attorney  General 


APPROVEDi 


(Aoiing)  Attorney  General 
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LiCSKSiS  t sale  to  another  to  sell  at  auction  nus'C  have 

peddler's  license* 

(2)  Auctioneer's  license  necessa^i  If ■ facts  warrant, 
under  Chapter  111,  S.  1929* 
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Honorable  Joe.  H.  Lille r 
Hepre  senta tlve 
Carroll  County 
Carrollton,  kissouri 


28,  1938 


Dear  i^r.  filler; 


In  reply  to  your  letter  of  December  22d  relative 
to  the  opinions  rendered  by  this  Department  based  on  the 
business  conducted  by  Dickson  Brothers  of  your  city,  we 
recall  that  this  was  a very  perplexing  question, 
writer  wrote  the  opinion  .on  Jime  7,  1933,  mentioned  in  your 
letter.  Later  a further  request  was  made  by  the  then 
prosecuting  Attorney  of  Carroll  County  and  an  opinion  was 
rendered,  as  stated  in  your  letter,  on  Lay  10,  1937,  to 
Honorable  uichard  H.  u.usser,  Prosecuting  attorney,  • arrensburg, 
iilissouri,  in  which  the  activities  of  the  Dickson  -brothers 
was  discussed  and  in  which  the  opinion  of  the  writer  was 
overruled  and  the  following  conclusion  reached: 

"It  is,  therefore,  our  opinion  that 
the  persons  mentioned  in  your  letter 
come  within  the  definition  of  a 
'peddler*  as  defined  by  the  statutes, 
and  required  to  secure  a license  as 
required  by  Chapter  96,  R.  L.  mo.  1929.” 

You  may  consider  the  opinion  written  by  Assistant 
Attorney-General  Hewitt  as  the  official  opinion  of  this 
Department.  Iherefore,  in  answer  to  yoiir  question  No.  1, 
under  the  opinion  written  by  kr.  Hewitt,  it  would  appear  that 
they  could  be  compelled  to  pxirchase  a peddler's  license. 


Y.lth  reference  to  your  question  No.  2,  relating  to 
an  auctioneer's  license.  Chapter  111  of  the  Hevised  Statutes 
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of  1929,  Actions  13718  to  13742,  Inclusive,  deals  with 
public  auctioneers*  It  appears  that  this  chapter  has 
never  been  enforced  and  Is  now  obsolete*  e note  that  the 
present  hevlslon  Commission  of  the  Leglslatxire  makes  the 
following  reference  to  Chapter  111* 

” sections  15718  to  13742,  Inclusive; 
no  change*  liowever.  It  has  been 
sugi;estod  by  one  member  of  the  Com- 
mission who  examined  this  chapter  that 
It  be  repealed  because  It  Is  obsolete*" 

However,  as  the  statutes  now  reaxaln  they  have  not  been 
expi'esSly  repealed  and  the  fact  that  they  may  be  obsolete 
or  have  not  been  In  force  does  not  repeal  them  or  wipe  them 
out  from  our  consideration*  -Lherefore,  If  the  operations 
of  the  Dickson  urothers  constitute  facts  which  would  come 
within  the  puirvlew  of  the  auctioneers'  statute,  then  they 
should  buy  auctioneer's  license  to  sell  their  products* 


Yours  very  truly. 


OLLIVEh  W*  MOLKM 
Assistant  Attorney-General 


ArnhoviiD* 


J . D.  xjiYLOR 

(Acting)  Attorney- General 
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SCHOOLS;  “ftie  notice  of  election  to  vote  on  bond  issue 
• - should  contain  the  tiiae  the  polls  open  and  also 

the  time  they  close,  -*  ■ 
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Honorable  Oharles  a,  j/.oon 
Assistant  Prosecuting  attorney 
ire one  County 
Springfield,  iwlssourl 


filed! 


Dear  olr: 


Ihls  Department  Is  In  receipt  of  your  letter 
of  i.:arch  4,  wherein  you  request  the  opinion  of  this  Depart- 
ment as  follows: 

"ihe  County  School  superintendent 
of  Greene  County  has  requested  an 
opinion  from  your  office  In  connec- 
tion with  Sections  9198  and  9283, 

Kevlsed  Statutes,  idlssourl,  1929, 
rogaiHilng  the  voting  of  a bonded 
Indebtedness  In  the  rural  school 
districts, 

"It  seems  that  some  of  the  school 
districts  have  taken  the  position 
that  the  polls  at  a Special  School 
election,  for  the  purpose  of  voting 
a bonded  Indebtedness,  should  be 
held  open  all  day  as  Is  the  case 
In  an  election  of  this  kind  In  the 
city, 

‘'Hence,  he  would  like  to  know  If  It 
la  not  proper  to  call  the  Special 
i^lection  at  the  district  schoolhouse 
at  2 ©’clock,  P,  in,,  by  special 
notices  posted,  according  to  law, 
transact  the  special  business  by 
those  present,  and  adjourn  the  meetlngY" 
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Section  9283^  H,  3.  Ho,  1929,  refers  to  the 
annual  meeting*  The  powers  and  the  various  huslness 
objects  of  the  meeting  are  contained  in  ;>ection  9284^ 

R*  6*  Mo*  1929*  ^e  pertinent  part  of  3ection  9283,  supra, 
is  a a follows: 

"The  annual  meeting  of  each  school 
district  shall  be  held  on  the  first 
Tuesday  in  april  of  each  year,  at 
the  district  schoolhouse,  co^enclng 
at  2 o'clock  p,  m*  * * * * 

-action  9198,  R*  o*  Mo*,  1929,  seema  to  be  the 
section  under  which  the  i>roposed  bond  election  is  to  be 
conducted*  oaid  section  contains  the  following  provision: 

"For  the  purpose  of  purchasing 
school  house  sites,  erecting  school- 
houses  (library  buildings)  and 
furnishing  the  same,  and  building 
additions  to  or  repairing  old  build- 
ings, the  board  of  directors  shall 
be  authorised  to  borrow  money,  and 
issue  bonds  for  the  payment  thereof, 
in  the  manner  herein  provided*  The 
question  of  loan  shall  be  decided 
at  an  annxial  school  meeting  or  at 
a special  election  to  be  held  for 
that  purpose*  Notice  of  said 
election  shall  be  given  at  least 
fifteen  days  before  the  same  shall 
be  held,  by  at  least  five  written 
or  printed  notices,  posted  in  five 
public  places  in  the  school  district 
where  said  election  shall  be  held, 
and  the  amount  of  tlie  loan  required, 
and  for  what  ptirposes;  it  shall  be 
the  duty  of  the  clerk  to  sign  and 
post  said  notices*  ihe  qualified 
voters  at  said  election  shall  vote 
by  ballot*  -t.  *****  «" 

In  the  decision  of  ^tate  v*  Consolidated  District 
No*  1,  23B  3*  Vi'*  819,  it  is  held  that  the  statutes  affecting 
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tlie  organisation,  functions  and  powers  of  a district  are 
not  to  be  strictly  ccmstrued.  Likewise,  Is  the  decision 
to  the  same  effect^  relating  to  country  school  districts. 
In  :>tate  v.  hcKown,  290  3,  W,  123.  In  an  election  of  any 
nature  usually  the  tests  relating  to  the  proceedings  on 
election  day  are:  have  the  voters  been  given  an  opportun- 
ity to  register  their  choice  cn  any  proposition,  or 
exercise  their  right  of  franchise  on  any  matter;  and, Is 
the  election  without  fraud? 

We  think  the  matter,  as  contained  In  your  letter 
Is  fully  discussed  and  decided  In  the  case  of  State  ex  rel 
iihuns  V.  Hackmann,  283  tio*  469,  1.  c«  476,  as  follows: 

"It  Is  insisted  the  polls  should 
have  been  oi>ened  at  seven  o'clock 
a.  m*  and  kept  open  until  six  o'clock 
p«  m«  Instead  of  from  two  o'clock 
p»  m.  to  six  o'clock  p,  m.  -^hey 
were  opened  and  closed  at  the  hour 
fixed  by  the  order  of  the  board  and 
the  notice  of  election,  ihe  posi- 
tion of  respondent  Is  that  the  board 
had  no  power  to  fix  the  hovurs  It 
did  and  that,  therefore,  the  election 
is  void.  It  Is  stipulated  that  the 
number  of  qualified  voters  In  the 
district  was  approxlrately  fovir  hun- 
dred; that  only  once  in  seven  years  ^ 

had  the  number  of  votes  cast  exceed- 
ed the  number  cast  In  the  election 
In  question;  that  there  was  no  con- 
gestion at  the  polls  and  that  'the 
officers  of  said  election  could 
easily  have  accommodated  twice  the 
number  of  voters  that  actually  voted.' 

There  Is  no  contention  that  any  voter 
was  prevented  from  voting  by  reason 
of  the  hours  fixed  by  the  board  or 
that  the  result  was  In  any  way  affect- 
ed. Ihe  statute  (>>ec.  10777,  K.  S. 

1909)  fixes  no  hotirs  for  opening  and 
closing  the  polls  at  bond  elections, 
tiilectlon  by  ballot  Is  provided  and 


Hon.  Charles  Ji,  Moon 


-4- 


luaroh  9,  19S6 


the  form  of  the  ballot  is  prescribed. 

It  is  argued  that  since  the  hours 
are  not  prescribed,  ’then  such 
election  shall  be  conducted  in  the 
manner  prescribed  by  law  for  other 
elections  by  the  same  body.'  (^tate 
ex  rel.  v.  Hackmann,  218  o.  W.  1.  c. 
324.)  If  this  principle  be  conceded 
to  be  ap^ulicable,  the  'other  elections' 
provider  by  the  statute  become  perti- 
nent. at  the  annxuil  election  in 
town  districts  (^c.  10879,  R.  1909) 
it  is  provided  that  the  polls  shall  be 
open  from  seven  o'clock  cun.  to  six 
o'clock  p.  m.  If  this  were  the  only 
provision  for  the  elections  in  such 
district,  the  question  presented  would 
be  easily  solved,  under  the  concession 
already  made.  It  is  not  the  only  one. 
In  Section  10870,  Revised  Statutes 
1909,  it  is  enacted  that  the  election 
for  disorganising  a town  district 
shall  be  held  at  a meeting,  after 
notice,  and  if  two-thirds  of  the  resi- 
dent voters  and  taxpayers  vote  at 
such  meeting  for  dissolution,  the 
district  stands  dissolved.  In  the 
same  article  (Sec.  10865,  R.  S.  1909} 
the  method  of  organizing  city,  town 
and  consolidated  school  districts  is 
provided,  ihe  voting  is  by  ballot 
and  it  to  be  done  at  a meeting  held 
for  that  purpose,  pursuant  to  notice. 
Respondent  does  not  point  out  any 
reason  for  selecting  (xie  rather  than 
another  of  these  methods  under  the 
mile  he  invokes. 

"By  -iection  10920,  Kevised  Statutes 
1909,  the  State  suparlntendent  of 
Schools  is  required  to  cause  to  be 
distributed  to  school  officers  and 
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authorities,  copies  of  the  school 
laws,  separately  bou:;d,  'with 
Instructions  for  carrying  Into 
execution  of  such  laws,'  It  Is 
stipulated  that  In  his  Instruc- 
tions for  carrying  on  an  election 
under  Section  lo877,  the  3tate 
Superintendent  had  long  before 
fuzmlahed  a form  of  notice  of 
election  which  fixed  the  opening 
hour  at  two  o'clock  p.  m,  Ihls 
'Instruction*  relators  followed 
in  calling  the  election  here  In- 
volved, as  many  school  boards 
doubtless,  had  previously  follow- 
ed It  In  caning  like  elections, 

Of  course,  the  otate  Juperlntenoent 
cannot  amend  a statute,  but  an 
administrative  construction  of  a 
doubtful  statutory  provision  Is 
entitled  to  weight,  particularly 
after  It  baa  been  acquiesced  In 
by  the  Legislature  for  years  and 
securities  Issued  and  bought  and 
sold  In  dependence  upon  It.  There 
Is  a reason  for  the  provision  that 
at  annual  elections  the  polls  shall 
be  kept  open  from  seven  a.  m.  to 
six  p.  m.,  idilch  reason  does  not 
apply  to  bond  elections  called  for 
'special  dates;  1.  e.,  such  elections 
are  held  In  conjunction  with  municipal 
elections  at  which  the  tlice  during 
which  the  polls  shall  be  open  Is  fixed 
by  other  statutes.  In  the  circumstances, 
there  Is  no  sound  reason  which  compels 
a holding  that  the  established  practice 
which  has  long  prevailed  In  pursuance 
of  Instructions  authorized  by  the  Legls- 
latxire  so  conflicts  with  the  law  that 
the  act  of  the  relators  In  following 
It  renders  the  election  In  this  case 
void.  ihe  alternative  w^^lt  Is  made 
peremptoiry,  iill  concur," 
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-iearlng  In.  rainC  the  general  principles  which 
we  have  heretofore  mentioned*  we  are  of  the  opinion  that 
it  would  be  proper  for  the  £3oaz*d  to  call  the  special 
election  at  the  district  schoolhouse  at  2 o'clock  i;'.  M** 
and  that  the  saxiie  should  be  incorporated  in  the  notice 
of  the  election*  But*  as  section  9198*  supra*  provides 
for  the  voting  to  be  by  bal  lot*  we  think  the  notice 
should  also  contain  the  tl  e for  closing  the  election 
as  this  will  give  everyone  qualified  to  vote  in  the 
district  an  op^/Ortvuoity  to  do  soj  and  that  the  logic  as 
contained  in  the  decision  of  ^tate  ex  rel*  x^una  v*  hackmann* 
supra*  should  be  followed* 


Yours  very  truly 


OLLlVhH  W.  MOLiai 
•^^ssistant  Attorney-'ieneral 


(iictlng)Httorney-Cenaral 


OViU: 


LIQ,UOR  CONTROL:  County  court  not  authorized  to  return  fee 

paid  county  by  applicant  when  applicant’s 
applicatiog.^or  |ta1^|  ^icense  is  afterwards  refused. 


Hon.  Kterrlll  K,  ^nt^mery 
i^osecutlng  Attorney 
oulliTan  County 
Irlllan,  Irilssourl 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 


"Our  County  Court  have  usually 
issued  permits  to  sell  either  hard 
liquor  or  malt  liquor  whenever  the 
applicant  obtained  a license  from 
the  Htate.  By  order  of  record  our 
Court  has  fixed  County  License  fees 
at  ^35. 00  for  a five  j;)er  cent  beer 
license  and  ^50.00  for  package  liquor 
or  hard  liquor  vendors. 


"Recently  an  applicant  for  a five  per 
cent  beer  permit  wished  to  renew  his 
license,  he  advised  the  County  Coiirt 
that  he  had  been  advised  that  his  ap- 
plication for  renewal  of  his  atate  Li- 
cense had  been  granted.  Thereupon  he 
deposited  ^35.00  with  the  County  Clerk 
who  issued  him  a County  License,  •some- 
time later  he  was  advised  that  his  ap- 
plication for  renewal  of  his  state 
license  had  been  denied  azkl  he  was  un- 
able to  secure  a State  License.  There- 
after he  applied  to  the  Coimty  Court 
for  a refund  of  his  $35.00  theretofore 
deposited  for  County  License. 

"The  County  Court  wo\ild  like  to  know  if 
they,  under  the  law,  are  ei2q)owered  to 
refund  this  money  to  the  applicant  after 
the  Same  has  been  paid  and  Coxmty  License 
duly  Issued?" 
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In  an  opinion  rendered  by  this  departinent  on  Feb<- 
ruary  14,  1936,  to  Qeorge  ]fi.  Henegban,  St.  Louie  County 
Counselor,  we  passed  on  the  proposition  of  whether  the 
county  oovirt  has  authority  to  Issue  a liquor  license  to  a 
dealer  or  whether  the  county  court  Is  confined  to  the  mere 
collection  of  a fee.  In  the  sum  permitted,  as  the  court 
may  by  order  of  record  determine.  Vie  said  In  this  opinion: 

"Section  25,  Laws  of  1935,  page  276, 

Is  In  part  as  follows: 

*In  addition  to  the  permit  fees  and  li- 
cense fees  and  Inspection  fees  by  this 
act  required  to  be  paid  into  the  state 
treasury,  erery  holder  of  a permit  or 
license  authorized  by  this  act  shall 
pay  Into  the  county  treasury  of  the 
county  vdxereln  the  premises  described 
and  coTered  by  such  permit  or  license 
are  located,  or  In  case  such  premises 
are  located  In  the  City  of  St.  Louis, 
to  the  collector  of  rerenue  of  said  city, 
a fee  In  such  sum  (not  In  excess  of  the 
amoxmt  by  this  act  required  to  be  paid 
Into  the  state  treasury  for  such  state 
permit  or  license)  as  the  county  court, 
or  the  corresponding  authority  In  the 
City  of  St.  Louis,  as  the  case  may  be, 
shall  by  order  of  record  determine.* 

It  Is  true,  as  you  have  stated  In  the 
body  of  yoxur  letter,  the  repeal  of  Sec- 
tion 24,  Laws  of  1933,  £x.  Sees.  Acts, 
page  77,  and  the  enactment  of  Section  25, 
supra,  has  made  the  provisions  of  Section 
25,  supra,  confusing  as  to  whether  or  not 
the  county  courts  of  this  state  may  now 
Issue  a license  or  only  collect  a fee  for 
the  privilege  of  selling  liquors  within  a 
county • 

The  section  Itself  at  no  time  refers  to  a 
license  to  be  Issued,  but  we  think  the  reason- 
able Interpretation  to  be  given  the  pro- 
visions of  this  section  Is  as  follows: 

The  county  court  is  authorized  to  charge 
such  dealer  In  liquors  a certain  sum. 

* This  Is  to  be  done  by  an  order  of  record. 
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The  payment  of  this  sum  is  a pre- 
requisite to  engaging  in  the  business 
of  selling  liquors  in  the  county,  (as 
we  sliall  Illustrate  later)  • This  be- 
ing true,  it  is  necessary  that  the 
person  paying  said  s\na  to  the  county 
receive  something  as  evidence  that  he 
has  complied  with  Section  25,  supra, 
and  the  order  of  the  court  made  pursu- 
ant thereto*  The  necessity  of  a person 
having  somsthing  as  evidence  that  he 
has  paid  the  county  charge  is  illus- 
trated by  reference  to  a rtxling  of  the 
Supervisor  of  Liquor  Control  to  the 
effect  that  each  applicant  for  a state 
license  must,  before  said  state  license 
is  issued,  submit  proof  that  he  has 
paid  the  charges  made  by  counties  or 
cities  of  this  state.  This  evidence, 
we  think,  may  be  in  the  form  of  a re- 
ceipt, permit,  license  or  a certified 
copy  of  the  order  of  the  county  court 
concerning  said  liquor  dealer,  showing 
payment  by  him  of  the  charge  fixed  by 
the  court*  It  may  also  be,  we  think, 
by  any  other  means  which  will  effect- 
uate the  rule  above  referred  to* 

The  mere  application  of  one  of  the 
above  terms  to  the  evidence  given  by 
the  Court  to  the  dealer  when  he  pays 
this  charge  does  not  xuake  it  that.  How- 
ever, it  may  v.ell  be  termed  any  one  of 
these  terms  since,  in  effect,  its  only 
MB'S  is  to  enable  the  dealer  in  liquors 
to  obtain  his  state  license,  and  the 
payment  of  the  fee  is  to  provide  the 
county  with  revenue. 

As  heretofore  stated,  the  payment  of  the 
charge  made  by  a county  is  a prerequisite 
to  engaging  in  the  liquor  business,  not 
only  because  of  the  rule  of  the  Supervisor 
aforementioned,  but  also  for  this  reason. 
This  department  ruled,  in  an  opinion  ren- 
dered to  G.  Logan  Marr,  Prosecuting  At- 
torney of  Morgan  County,  on  ioigust  28, 
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1935,  that  a person  nay  be  prosecuted 
for  engaging  in  the  liquor  business 
without  paying  the  charge  or  fee  to 
the  county.  A oonTiotion  of  this  of- 
fense would  hare  the  effect  of  auto- 
mat ically  reroking  that  person's  state 
license  under  the  proTisions  of  Section 
30,  haws  of  1933,  £z.  Seas.  Acts,  page 
66. 

Therefore,  upon  this  question,  it  is 
the  opinion  of  this  department  that  al- 
though Section  £5  of  the  Liquor  Control 
AOt  does  not  proride  that  the  county 
court  issue  any  license  ><hen  a dealer  in 
liquors  pays  the  county  charge  or  fee, 
the  county  court  may  and  should  glre  the 
person  something  in  the  fora  of  a re- 
ceipt or  permit  as  evidence  so  that  that 
person  may  present  the  same  to  the  State 
Department  of  Liquor  Control  when  he  ap- 
plies for  his  state  license.”  . 

The  above,  we  think,  aa^ly  illustrates  that  the  liquor  laws 
of  the  state  only  permit  the  collection  of  certain  fees  and 
is  a revenue  in  so  far  as  the  county  is  concerned. 

In  State  ex  rel.  v.  Jackson,  84  S.IV.  2nd  988  (Uo. 
App.},  the  court,  in  speaking  of  county  courts  end  their 
powers,  said: 


"such  court  is  a creature  of  the  Con- 
stitution, and  its  powers  are  limited 
by  the  terms  of  the  various  statutes 
defining  its  powers.  It  has  no  common 
law  or  equitable  Jurisdiction.” 

V^lth  this  rule  of  law  in  mind,  and  treating  the 
liquor  act  as  it  pertaizui  to  counties  as  a revenue  measure 
, only,  we  proceed  to  this  question.  Has  the  county  court 
authority  to  return  the  fee  paid  in  under  these  circum- 
stances? 


v.e  absinoe  the  fee  paid  the  county  court  was  vol\m- 
tarily  paid  without  protest,  but  even  though  it  was  not, 
under  the  ruling  in  Neumsr  v.  Jackson  County,  271  Ito.  594, 
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th«  applicant  Is  still  not  entitled  to  haye  the  fee  re- 
turned. In  this  ca^e,  it  is  said  at  l.o.  600: 

"In  order  to  reooTer  from  a xmnioipal 
corporation  a tax  or  fee  paid  to  it 
involuntarily  and  under  protest  one 
of  the  essential  prerequisites  (among 
others),  of  the  right  to  recovery,  ie, 
that  it  unist  appear  that  the  tax  or 
fee  was  illegal.**^ 

The  fee  enlarged  here  is  legal,  Section  S5,  Laws 
of  1935,  page  876,  permits  the  county  court,  by  order  of 
record,  to  fix  and  determine  the  amount  to  be  paid  hy  a 
liquor  licensee  at  any  sxm  not  in  excess  of  the  amount 
required  to  be  paid  by  the  licensee  into  the  State  Treasury 
for  the  state  permit.  The  fee  required  of  an  intoxicating 
malt  liquor  dealer  for  consumption  on  the  premises  is 
«35.00  (Section  2S,  Laws  of  1935,  page  274],  axMi  that  is 
the  amount  the  coimty  codrt  charged  and  was  entitled  to 
receive  from  this  applicant* 

In  33  C.!*,  page  571,  Section  179,  it  is  stated: 

"As  a general  rule  a person  who  has 
paid  the  fee  for  a liquor  license  on 
making  his  application  therefor  cannot 
recover  it  back  upon  the  subsequent 
refusal  of  the  license,  in  consequence 
of  his  failure  to  ooflq>ly  with  other 
conditions,  or  for  other  sufficient 
reasons  •" 

The  presumption  is  that  the  Supervisor  of  Liquor  Control 
had  sufficient  reasoxis  for  refusing  this  applicant  a state 
license  and  was  authorized  to  do  so* 

A number  of  the  authorities  reviewed  in  the  Corpus 
Juris  citation  above  hold  that  such  a refund  may  be  made 
if  the  statute  contemplates  and  authorizes  it.  This  brings 
us  back  to  what  is  said  in  State  ex  rel.  v.  Jackson,  supra t 
A st\idy  of  the  statutes  pertaining  to  the  regulation  and 
control  of  intoxicating  liquors  reveals  no  such  authority, 
and  without  statutory  authority,  the  coiuity  court  cannot 
act* 
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Section  9981,  R.S.  Missouri,  1929,  authorizes 
county  courts  to  refund  moneys  colls oted  under  an  il> 
legal  leyy,  hut  this  section  does  not  apply  because  the 
fee  was  legally  determined  and  collected. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  county  courts  are  not  authorized  to  refund  to 
an  applicant  for  a state  liquor  license  the  fee  paid  by 
him  to  the  county,  when  his  application  for  the  state 
license  is  subsequently  denied. 


Respectfully  submitted. 


KUssSSLL  C.  STONX 
iuisistant  Attorney  Oeneral 


APPROVliD  By: 


Txnmss 

(j^cting)  Attorney  Oeneral 


LLB:VAL 


rL'AXATION ! 
SCHOOLS  - 


{ 

(1)  How  .collector  may  be  relieved  of  illegal  taxes  on  his -books. 

(2)  Money  illegally  collected  for  one  district  can  not  bo 
credited  to  district  where  it  rightfiilly  belongs,  but  must 

be  credited  as  indicated,  ^ , 

(3)  Error  In  extension  of  school  tax  may  be  corrected  in  sup- 
plemental tax  book.  ^ 

(4)  Taxpayer  not  entitled  to  credit  for  what  he  paid  by  reason 

oradlted  to  district 

(6)  Tax  so  collected  can  not  be  refunded. 


December  3,  1938 


honorable  Alfred  I . Loeller 
Prosecuting  Attorney 
Ste*,  Cenevleve  County 
Ste,  Genevieve,  Missouri 


jjeur  ^Ir: 


This  will  acknowledge  receipt  of  your  letter  of  November 
16,  1936  requesting  an  opinion  as  follows: 


"in  1935  the  City  of  Ste,  Genevieve  by  an 
election  extended  its  limits  to  include 
considerable  additional  territory.  On 
the  1937  and  1936  County  Tax  iBooks  the 
tax  payors  in  this  extended  area  were 
assessed  as  being  in  the  School  District 
of  the  City  of  St^,  Genevieve  and  the 
school  taxes  were  flgur  d on  the  rate 
levied  by  the  School  District  of  the  City 
of  Ste,  Genevieve,  Last  week  the  Circuit 
Court  in  this  County  declared  the  s aid 
City  Extension  election  held  In  1935  to 
be  invalid.  Now  these  tax  payers  who 
were  in  the  extended  area  are  cooilng  to 
the  County  Collector  and  offering  to 
pay  their  1937  and  1936  School  Taxes 
provided  they  are  figured  at  the  rate 
in  force  in  the  rural  districts  to  which 
they  formerly  belonged.  The  County  Col- 
lector is  charged  up  with  these  taxes 
according  to  the  higher  rate  in  force 
In  the  City  School  District  imd  what  we 
desire  to  know  is  just  what  proceduj  e 
should  be  gone  through  so  that  the  Col- 
lector' s Tax  books  and  Tax  Bills  can  be 
changed  so  that  they  will  chow  the  amount 
d\ie  by  these  tax  payers  according  to  the 
rate  in  force  in  the  rural  district  into 
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which  they  go  by  reason  of  the  extension 
being  held  Invalid, 

"Some  of  these  tax  payers  dxirlng  the  year 
1937  paid  their  taxes  including  the  school 
tax  levied  according  to  the  rate  In  the 
City  School  Llstrlct  and  the  Collector 
desires  to  know  whether  these  people  who 
actually  paid  their  taxes  have  any  re- 
course on  him  for  the  difference  between 
what  they  paid  and  what  thev  would  h ave 
paid  in  the  other  district,” 


Your  letter « as  we  see  It,  preeents  the  following 
questions : 

(1)  By  what 'method  may  the  tax  records  of  the  Collector 
be  corrected  in  order  that  the  Collector  will  not  stand  charged 
with  the  taxes  on  the  property  in  the  extension  aiea,  in  the 
City  School  Llstrlct? 

(2)  How  may  those  who  were  erroneovisly  taxed  In  the 
City  School  District  be  reached  so  that  they  will  pay  the 
proper  tax  in  the  Hural  School  District,  and  may  that  which 
was  erroneously  paid  for  taxes  in  the  city  district  be 
transferred  or  credited  for  the  tajqpayer  to  the  rural  district? 

(3)  May  the  taxpayers  who  paid  taxes  in  the  City  School 
District,  and  vdiose  property  is  situated  in  the  areas  affected 
by  tlie  city  limits  extension  invalidation,  recover  the  amount 
of  tax  wrongfully  collected  from  them? 

You  do  not  Inform  \xb  whether  the  territory  affected  by 
the  extension  ordinance,  complied  with  the  provisions  of 
Section  9344  Fi«  S,  Mo*  1929  and  voted  to  Join  the  city  school 
district  as  is  authorised  after  the  city  limits  were  extended* 
however,  this  does  not  affect  this  opinion  becaiise  in  either 
event  - the  failtire  to  comply  with  statute,  or  the  Invalidity 
of  the  extension  election  - the  ca*ea  annexed  to  the  city  was 
not  and  Is  not  a part  of  the  city  school  district* 

We  assxuue  that  the  area  affected  by  the  extension  election 
did  not  join  the  city  school  district  under  the  provisions  of 
Section  9342  K*  S*  Mo*  1929  by  voting  to  do  so,  as  authorised. 
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notwithstanding  the  extension  election*  ^f  the  area  affected 
joined  the  city  district  under  this  statute  It  Is  still  a 
part  thereof^  becatxse  a city  limits  extension  election  Is 
not  a necessary  prereqiiislte  under  this  law  for  a rural 
area  to  join  the  city  school  district* 

V/e  shall  consider  qxiestlois  one  and  two  first,  and, 
before  any  attempt  at  a disposition  can  be  made.  It  Is 
necessai-y  to  determine  whether  under  these  circumstances 
the  taxes  assessed  on  the  property  in  the  extension  area 
amovmts  to  erroneous  assessment  or  erroneous  taxation* 

In  State  ex  rel  v*  Brown  172  Mo*  574  a very  similar 
question  was  Involved.  In  that  case  the  curator  of  a minor 
was  assessed  for  school  taxes  on  his  ward's  property  by  the 
assessor  In  District  No*  2,  It  being  the  proper  district* 

Ihe  county  clerk  in  making  up  the  "school  tax  book"  extended 
said  assessment  In  District  No*  4 eund  delivered  said  tax 
book  to  the  collector*  The  curator  brought  a mandamus  s\ilt 
to  compel  the  collector  to  accept  his  tender  of  the  rightful 
amoxint  of  tax  d\ie  (there  was  a different  rate  In  District 
No*  2 than  In  No*  4,  as  here)  and  credit  said  payment  ten- 
dered to  District  No*  2 as  If  the  assessment  had  been  ex- 
tended by  the  clerk  In  the  rl(^t  district*  ^le  court  held 
that  mandamus  would  not  lie  for  the  reason  the  collector 
could  only  accept  s\ioh  taxes  as  were  extended  by  the  clerk 
on  the  tax  book  and  no  extension  had  been  made  on  said 
assessment  In  District  No*  2* 

In  the  disposition  of  this  case  the  Supreme  Court 
quoted  with  approval  from  the  trial  court's  written  opinion, 
as  follows  (l*c*  380): 


"The  assessor  Is  not  inquired  or  authorized 
to  determine  the  school  district  of  a tax- 
payer; the  'assessor's  book'  which  he  makes 
up  - legally  made  up  - contains  no  such 
InformatlLn*  The  assessor  has  to  do  with 
no  partlcTilar  tax,  but  his  duty  ended  when 
he  has  ascertained  and  listed  all  the  tax- 
able real  and  personal  property  In  his 
coxmty,  * * *"• 


The  opinion  then  points  out  when  the  wrong  first  arose,  that 
Is,  when  the  county  clerk  extended  the  tax,  and  saldi 
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In  this  case  there  wae  no  erron- 
eous assesaraent  complained  of^  it  is 
simply  an  erroneous  taxation  alleged. 

If  plaintiff  is  taxed  in  the  wrong 
district  oi’  wrong  county  then  it  Is 
illegal  and  its  collection  can  not  he 
enforced." 


/.pplying  what  Is  said  in  the  Brown  case  to  the  instant 
question  it  Is  clear  "it  is  simply  erroneous  taxation” 
about  which  those  in  the  extension  area  now  complain. 

Now  follows  the  reason  why  this  distinction  is  import- 
ant. In  School  District  No.  46  v.  stewartvllle  School 
District  110  S.  W.  (2d)  399  (Mo.  App.)  it  Is  held  that  county 
courts  have  no  Jurisdiction  to  correct  ratters  of  erron- 
eous taxation.  The  court  cited  sections  9608,9980  h.  S. 

Mo.  1929  and  Section  9946  Laws  1933  p.  424  and  held  that 
said  sections  confer  on  the  coxinty  courts  authority  only 
to  correct  erroneous  asaessm^nts^  not  erroneous  taxation. 

!Ihe  covirt  said  (l.c.  403)  i 


"There  is  no  constitutional  or  statutory 
authority  giving  Jiirisdlction  to  county 
courts  in  matters  of  erroneous  taxation.” 


Thus,  there  seems  to  be  no  way  for  the  collector's  tax 
books  to  be  corrected.  However,  those  who  were  fortvinate 
not  to  have  paid  the  erroneous  taxes  in  the  city  school 
district,  are  not  liable  tlierefor  becavise  in  the  Brown  case 
it  is  so  lield  (see  quotation  supra),  and  tliose  who  have 
paid  said  erroneo\is  taxes  are  not  relieved  from  paying  them 
li.  the  rural  district.  In  the  Brown  case,  it  is  amid  (l.c. 
360)  X 


"Ihe  payment  of  an  Illegal  tax  by 
him  (the  curator)  would  not  relieve 
him  fz*om  the  payment  of  a tax  where 
it  legally  belongs;  * * ♦ ". 


Sections  9264.  9266  h.  B,  Mo.  1929  make  it  the  duty  of 
county  collectors  to  collect  all  cxirrent  school  taxes,  placed 
on  the  general  tax  books  by  the  county  clerk,  and  in  return- 
ing the  delinquent  land  list  to  return  therewith  all  land 
school  taxes  remaining  unpaid.  Both  cxurient  and  delinquent 
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school  taxes  are  to  be  collected  in  the  same  mant^r  as 
cxirrent  and  delinquent  state  and  county  taxes. 

In  the  Brown  case  the  court  in  speaking  of  the  duty 
of  the  collector  to  collect  thece  taxes  said  (l.c.  3r.O) : 


i*  tinder  the  authority  of  the 
'school  tax  book'  certified  to  the 
collector,  he  is  botind.  in  the  dis- 
charge of  hlT  Huties,  to  proceed  and 
act  in  accordance  with  its  com  onds.” 


The  collector  being  botind  to  proceed  in  accordance  with 
the  "school  tax  book",  it  is  hie  duty  to  proceed  to,  at 
least,  attempt  to  collect  all  taxes  extended  thereon,  be- 
cause that  is  its  coDmand,  even  thotigh  it  is  a foregone 
conclusion  that  payment  of  these  taxes  in  the  city  school 
district  can  not  be  enforced.  iWhen  a coiirt  of  competent 
Jurisdiction  declares  said  tax  to  be  illegal,  then  of  course 
the  collector  would  no  longer  be  charged  therewith. 

Another  way  which  the  discharge  of  the  collector  might 
be  effected,  if  equity  can  be  invoked  to  avoid  a multiplicity 
of  siiits,  is  for  the  taxpayers  to  seek  to  restrain  the  col- 
lection of  the  illegal  taxes  by  injtmcticn. 

In  Michael  v,  City  of  St.  Louis  112  1*0.  610  a number 
of  property  cwners  brought  an  Injiaictlon  suit  to  enjoin  the 
collection  of  certain  assessments  for  benefits  to  the  pro- 
perty of  plaintiffs  for  opening  a street.  Ihe  court  held 
that  such  action  would  lie  and  stated  as  follows  (l.c.  619) t 


"'The  only  conuixmlty  among  them  (the 
plaintiff  taxpayers;  is  in  the  question 
at  issue  to  be  decided  by  the  court; 
in  the  mere  extex*nal  fact  that  all 
their  remedial  rl^ts  arose  at  the  same 
time,  from  the  same  wrongful  act,  are 
of  the  same  kind.  Involve  similar  ques- 
tions of  fact,  and  depend  upon  the  same 

3uestions  of  law.'  1 Pomeroy  on  Equity 
urisprudence  (£^.)  3ec.  260.  Such 
a commiinlty  of  interest  in  the  questions 
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to  be  decided  Is  now  fwnerally  held 
to  be  sufriclent  to  call  I’or  the  exer- 
cise of  equitable  Jurisdiction  to  pre- 
vent a multiplicity  of  suits  In  this 
class  of  cascSf  and  to  this  doctrine 
we  now  a£^ee." 


In  the  Instant  case  It  Is  clear  that  a ccamnunlty  of  In- 
terest exists  amon£;  the  taxpayers  In  the  extension  area, 
because  their  rights  arose  at  the  same  time  from  the  same 
wrongful  act,  are  o.  the  same  kind  Involving  Identical 
questions  of  fact  and  depending  on  the  Identical  questions 
of  law  - these  being  the  extension  election  and  the  dec- 
laration by  the  circuit  coiirt  that  the  same  was  Invalid. 

When  a court  of  competent  Jurisdiction  enjoins  the 
collection  of  said  school  taxes  then  of  course  the  collector 
could  no  longer  be  charged  therewith. 

^Hiese  are  our  sxaggestions  on  how  the  collector  may 
relieve  hlnself  of  the  Illegal  taxes  with  which  ho  steuids 
charged. 

Gontlmilng  the  second  question:  t/hat  should  be  dca^ie  In 
order  to  effecbmte  the  collection  and  payment  of  the  taxes 
rl£^tfully  due  the  rural  school  district  from  the  taxpayers 
(both  those  who  paid  the  illegal  tax  and  those  who  did  nut) 
In  the  extension  area? 

In  the  brown  case.  It  Is  settled  that  the  collector  can 
do  nothing  on  this  point.  It  Is  said  thexw  (l.c.  361): 


’’^Ihe  facts  as  disclosed  In  this  case 
sliow  that  the  county  clerk  extended  the 
taxes  to  the  respective  school  districts; 
whe tiler  his  action  was  In  pursuunoe  of 
the  provisions  of  the  statute,  whether 
legal  or  Illegal,  tlie  collector  was 
not  answeruble  fox-  the  acts  of  the  clerk, 
iifter  the  tax  books  were  adjusted  and  t 
turned  over  to  the  collector,  he  Iiad 
but  one  duty  to  perform;  that  was  to 
collect  the  taxes  and  appjjr  them  as  In- 
dicated by  ‘he  tax  book,  ine  collector 
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has  no  power  ovar  tha  tax  books, 
is  not  authoriaad  by  any  statuta  ^at 
Effa  bean  brought  to  tha  attention 
of  this  covirt,  ^ alter  or  change  tha 
tax  books  at  pleasure.* 


This  case  answers  that  part  of  quasticn  two  concerning 
idiether  tha  taxes  arronaously  paid  in  tha  city  district  can 
be  transferred  or  credited  for  tha  tsjqpayar  in  the  rural 
district  because  it  is  held  tha  collector  must  collect  tha 
taxes  "and  apply  them  as  indicated  by  tha  tax  book."  Also 
neither  can  tha  collector  change  said  books  to  show  tha 
extension  of  these  taxes  in  the  x*ural  district. 

The  "illegal  action"  (though  unintentional)  of  the 
county  clerk  resulted  in  the  taxes  on  the  property  in  the 
extension  area  being  extended  to  the  wrong  school  district. 
We  say,  advisedly,  "illegal  action"  becaxxae  the  clerk  is 
presumed  to  know  the  law  and  thus  know  that  the  extension 
election  was  invalid. 

In  the  brown  case  it  is  further  said  (l.c.  381): 


"If  the  county  clerk  had  no  zd.ght  or 
authority  to  assign  the  * « (tasqpayer) 
to  district  Ho.  4 (the  w:  ong  district), 
and  assess  a tax  against  hlsi  according 
to  the  rate  fixed  by  said  district, 
then  such  taxation  is  simply  Illegal 
and  void." 


The  CO  nty  clerk  in  the  instant  case  had  no  right  to  assign 
these  taxpayers  to  the  city  district  and  s\ich  assignment  being 
absolutely  void,  legally  it  stands  as  if  the  clerk  had  taken 
no  action  and  made  no  assignment  or  extension  of  said  taxes. 

✓ 

Section  9878  R.  S.  Mo.  1929  provides  as  follows i 


"V/hen  for  any  cause  there  has  been  a 
failure  to  levy  the  state,  county,  school 
or  other  taxes,  or  any  portion  thereof, 
or  to  extend  yid  authenticate  the  same 
7or”Tiie  use  of  (lihe  coilecior,  or  to  make 
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out  and  deliver  to  the  collector  a 
proper  tax  book  for  the  collection  of 
the  aame,  as  required  by  law.  In  any 
county  for  any  year  or  years,  the 
clerk  of  the  county  court  of  such 
county  for  the  time  being,  when  so  re- 
quired for  such  state  taxes  by  the 
state  auditor,  and  for  such  coimty, 
school  or  other  taxes  by  the  ooimty 
court,  shall  make  a supplemental  tax 
book  for  such  year  or  years.  * * * " 


This  section  then  provides  the  siazmer  in  vdilch  this  supple- 
mental tax  book  Is  to  be  made  and  has  a proviso  attached 
as  follows  I 


"Provided,  that  whenever  such  taxes  or 
any  i>ortion  of  them  shall  have  been 
paid  up<m  defective  or  illegal  tax  books, 
the  amoiints  so  paid  shall  not  be  charged 
In  such  supplemental  tax  books,  and  when 
any  such  taxes  have  been  paid  In  full 
upon  any  property,  the  same,  with  the 
description  of  said  property  and  the  name 
of  the  owner  thereof  shall  be  omitted  from 
such  supplemental  tax  book." 


This  section  furnishes  ample  authority  for  the  county 
clerk.  In  a supplemental  book,  to  extend  the  taxes  on  the 
property  In  the  area  affected  by  the  extension  ordinance  In 
the  rural  school  district  where  It  rightfully  belongs.  The 
proviso  furnishes  no  relief  to  those  who  paid  the  tax  In  the 
city  school  dlst:rlot  either  in  part  or  in  full.  We  construe 
It  to  mean  that  the  exception  provided  applies  when  the  tax 
paid  on  defective  tax  books  was  in  fact  credited  to  the  sub- 
division actually  entitled  to  the  sane,  because  any  other 
construction  will  z^sult  in  the  rural  school  district  losing 
a portion  of  its  revenue  for  the  years  In  question  and  operate 
to  exciise  those  who  paid  the  city  district  tax  from  paying 
the  tax  to  whom  it  really  belongs  - the  rural  district.  It 
was  these  parties  own  wrong  wh5.oh  carises  them  this  loss. 

They  are  presxsned  to  know  the  law  and  know  the  extension 
election  was  Invalid.  The  payment  of  an  Illegal  tax  does  not 
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relieve  one  from  the  payment  of  a tax  vhex^  It  acttially  be- 
longa*  and  the  collector  muat  apply  the  illegal  tax  collected 
by  him  as  indicated  by  the  tax  book^  that  ia^  to  the  city 
achool  district  (aee  quotation  brovn  ease^  aupra). 

The  third  queation  ia  anawered  by  the  atatutea,  Thoae 
taxpayera,  in  the  affected  area,  who  paid  the  illegal  tax 
in  the  city  achool  diatrict,  are  not  entitled  to  have  aaid 
amounta  refunded  them  at  thia  time.  The  proviaion  of  Section 
9981  R,  S,  Mo,  1929  preventa  auch  a refund  except  imder  cer- 
tain circumatanees,  which  do  not  exlat  here,  llieae  conditiona 
aret  That  the  levy  ahall  have  been  declared  illegal  by  the 
Supreme  Court  of  Misaourl  and  that  the  money  illegally  collected 
ia  still  in  the  coimty  treasury  or  within  the  control  of  the 
county  coiurt. 


CONCLUSlOH 


Therefore,  it  is  the  opinion  of  thia  department  thatt 
The  collector  may  only  be  relieved  of  the  illegal  taxes 
charged  to  him  on  hia  book  when  a court  of  competent  Juris- 
diction declares  said  tax  to  be  illegal  either  in  a direct 
svLit  to  enforce  collection  of  said  taxes  or  by  the  tax- 
payers enjoining  the  collector  from  doing  so|  that  the 
money  illegally  collected  for  the  city  district  can  not 
be  credited  to  the  irural  district,  but  must  be  applied  to 
the  city  achool  distrioti  that  by  preparing  a supi  lemental 
tax  book  these  properties  may  be  extended  in  Ihe  right 
school  district  and|  that  the  tax  collected  for  the  city 
achool  district  can  not  be  refunded  to  those  who  paid  said 
illegal  city  school  taxes  at  this  time. 


Respectfully  submitted. 


TXRL  W.  BURTOM 
Assistant  Attoimey  General 

APBROVEBl 


y.  k:  tayl'or 

(Acting)  Attorney  General 
LLBtlvT 
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TAXATIONS  county  to  levy  a tax,  in  addition 

to  the  constitutional  maximum,  to  pay  outstanding 

warrants. 


•1 


February  21,  1958 


kr.  korgan  k.  kouldar, 
Prosecuting  Attorney, 
Camden ton,  Missouri. 


Dear  Sir: 


Your  letter  of  February  16th,  last,  requesting 
an  opinion  from  this  office,  is  receiyea,  which  letter  is  as 
follows : 


"Camden  County  has  a total  assessed  Talua- 
tion  of  about  $7,500,000.00.  The  Constitution 
and  the  limitation  of  taxes  to  be  lerled,  as 
provided  in  Section  9873,  Hevised  Statutes 
of  Missouri,  1929,  permits  a levy  not  exceed- 
ing forty  cents  on  the  one  hundred  dollar 
valuation  for  county  purposes.  The  amount 
received  from  the  forty  cent  levy  is  no  more 
than  is  necessary  to  pay  current  expenses. 

"Prior  to  the  enactment  of  the  budget  laws 
controlling  the  expenditures  in  the  counties 
of  this  state,  Camden  County  for  many  years 
spent  slightly  more  than  its  Income,  which 
caused  and  created  an  Indebtedness  amounting 
to  about  #25,000.00  in  outstanding  back 
warrants  which  were  not  paid  at  the  time  the 
new  budget  law  went  into  effect.  Under  the 
present  budget  law  and  system  the  county  has 
no  balance  whatsoever  to  apply  on  the  payment 
of  said  outstanding  back  warrants. 

"Section  9668,  Revised  Statutes  of  Missouri, 
1929,  provides  that  the  prosecuting  attorney 
of  any  county,  upon  the  request  of  the  county 
court  of  such  county,  laay  present  a petition 
to  the  circuit  court  or  judge  thereof  in 
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vacation  reciuesting  an  order  for  an 
additional  levy  and  collection  of  taxes  for 
other  purposes f which  would  enable  Camden 
County  to  levy  an  additional  ten  cents  for 
the  purpose  of  paying  said  baolc  warrants 
and  past  indebtedness  which  is  outstanding 
against  the  county. 

"Does  Section  9668,  Revised  Statutes  of 
i:issourl,  1929,  authorize,  if  the  proceed- 
ings therein  provided  for  are  followed  and 
complied  with,  Camden  County  to  levy  and 
collect  ten  cents  or  any  amount  in  excess 
of  forty  cents  for  the  purposes  of  paying 
the  past  indebtedness  consisting  of  the  out- 
standing warrants  hereinbefore  mentioned?" 


Your  question,  as  appears  from  your  letter,  is  whether 
or  not  Camden  County  can  levy  an  additional  tax,  xmder  Section 
9868,  R.  S.  V.O.  1929,  in  addition  to  the  forty  cents  vdiich 
it  appears  from  your  letter  it  has  or  will  levy  for  the  current 
year. 


Section  11  of  Article  X of  the  Constitution  of  l^issouri 
provides,  among  other  things,  as  follows: 

"Taxes  for  county  ♦ ♦ * purposes  may  bo 
levied  on  all  subjects  and  objects  of 
taxation;  * * ♦,  yor  county  purposes  the 
annual  rate  on  property,  * ^ * in  counties 
having  six  million  dollars  and  under  ten 
million  dollars,  suid  rate  shall  not  exceed 
forty  cents  on  the  hundred  dollars  valua- 
tion." 

Said  Section  9868  provides,  among  other  things,  as 

follows : 

" * * * that  the  assessment,  levy  and 
collection  thereof  (of  taxes)  will  not 
bo  in  conflict  with  the  Constitution  and 
laws  of  this  state." 

In  the  case  of  State  ox  rel.  v.  ’Vabash  Railroad  Co., 

169  L'o.  563,  Ray  County  levied  a tax,  under  Section  7654,  H.  S. 
l<lo.  1889  (now  Section  9868,  R.  S.  Ko.  1929),  of  an  additional 
twenty  cents,  over  and  above  the  constitutional  limit  of  forty 
cents  to  which  it  was  entitled  for  general  pTurposes,  to  pay  out- 
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standing  warrants.  Hence,  the  facts  in  the  above  case  are 
substantially  identical  with  the  case  at  hand.  The  court 
in  the  above  case  said,  among  other  things  (1.  c.  573): 

'*The  Tited  question  to  be  considered 
in  this  case  is  with  respect  to  the 
validity  of  the  levy  in  question  Ray 
county  having  more  than  six  million 
dollars  and  leas  than  ten  million  dol- 
lars valuation,  was  limited  to  a levy 
(which  was  made)  of  forty  cents  on  the 
one  hundred  dollars,  by  the  express 
terms  of  section  11,  article  10,  of 
the  Constitution  of  the  State,  and, 
unless  the  special  levy  of  twenty  cents 
in  addition  thereto  was  authorized  by 
section  12  of  the  same  article  of  the 
Constitution,  or  by  section  7654, 

Revised  Statutes  1889,  it  must  be  held 
invalid." 

Again,  the  court  said  (1.  c.  577); 

"Now,  if  xinder  such  circumstances,  the 
county  court  had  the  power  to  make  a 
special  levy  of  twenty  cents  on  the 
hundred  dollars  valuation  of  property 
in  the  county  in  addition  to  the  levy 
of  forty  cents,  the  constitutional  limit, 
it  could  of  course  upon  the  same  theory 
and  by  the  same  authority  levy  fifty  or 
one  hundred  per  cent  and  thus  Ignore 
those  wholesome  provisions  of  our  Con- 
stitution which  were  Intended  to  protect 
the  property  rights  of  the  people,  and 
to  prevent  its  confiscation  by  an  evasion 
of  that  instrument.  That  no  such  pur- 
pose was  contemplated  by  the  statute  is 
indisputable,  but  what  was  meant  thereby 
was  that  a special  levy  in  addition  to  a 
general  levy,  when  the  latter  does  not 
come  up  to  the  constitutional  limit,  may 
be  made  for  the  purpose  of  paying  past 
indebtedness  of  the  coxinty,  provided  it, 
including  the  general  levy,  or  the  levy 
for  general  purposes,  does  not  exceed  the 
constitutional  limit." 
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We  might  add  here  that  a number  of  later  decisions 
from  our  Supreme  Court  follow  and  sustain  the  above  cited  case 
in  the  principle  that  a county  cannot  levy  a tax  in  excess  of 
the  maximum  constitutional  rate. 


CONCLUSION. 


Hence,  in  view  of  your  letter  stating  that  Camden 
County  will  be  required  to  levy  the  full  and  maximum  rate 
of  forty  cents  allowed  it  by  the  Constitution  in  order  to  pay 
necessary  current  expenses,  it  is  our  opinion  that  the  county 
is  not  authorized  under  the  section  referred  to,  namely. 
Section  9868,  to  levy  an  additional  tax  of  ten  cents,  or  any 
other  amount,  for  the  purpose  of  paying  the  outstanding  back 
warrants  you  mention. 


Respectfully  submitted. 


J.  W.  HUITINOTON, 

Assistant  Attorney  General. 


APPROVED: 


i.  K.  T^iYLOR, 

(Acting)  Attorney  General. 
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SCHOOL  FUND  MORTGAGE: 
SAIES  OF  FOREGLOSUhn;: 


* \ . 

Sales  vinder  foreclosure  of  school 
fund  mortgages  can  only  be  had  on 
some  day  during  the  term  of  the 
circuit  court*  


March  22,  1958 


Mr.  L.  !•  Morris  f 
Prosecuting  Attorney, 
Lafayette  County 
Lexington,  Missouri. 

Dear  Slrt 


This  is  to  aoknoaledge  receipt  of  yours  of  March  19, 
1938,  requesting  an  official  opinion  from  this  department 
idiich  is  as  follows: 

# 

It  is  respectfully  requested  that  your 
office  supply  me  with  an  opinion  based 
on  the  following  set  of  facts  referring 
to  Revised  Statutes  of  Missouri,  1929, 

Sections  9252  and  9254. 


John  J.  Price,  County  Clark,  Lafayette 
County,  Missouri,  wishes  an  opinion  on 
Ihe  question  of  the  necessity  of  holding 
foreclosure  sales  under  school  fund 
mortgages  during  a t erm  of  the  ciroult 
court  of  the  county*  Under  the  above 
sections  he  wishes  an  opinion  whether 
or  not  such  foz« closure  sale  can  be 
held  at  a time  whan  the  circuit  court 
is  not  in  session.* 

Section  9252  R.S.  Mo.  1929  provides  for  the  form  of 
school  fund  mortgage  and  the  legal  notice  is  necessary  for 
foreclosure  of  school  fund  mortgages  and  is  as  follows: 


"Form  of  mortgagee-notice  of  sale- 
fees,  how  paid.— Every  mortgage  taken 
under  the  provisions  of  this  diapter 
shall  e in  the  ordinary  form  of  a 
conveyance  in  fee,  shall  recite  the 
bond,  and  shall  contain  a condition 
that  if  default  shall  be  uade  in  pay- 
oent  of  principal  or  Interest,  or 
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any  part  thereof,  at  the  time  when 
they  shall  severally  become  duo  and 
payabie,  according  to  the  tenor  end 
effect  of  the  bond  recited,  the 
sheriff  of  the  county  may,  upon  giv- 
ing twenty  days*  notice  of  the  tlrae 
and  place  of  sale,  by  publication  in 
some  newspaper  published  in  the  county, 
if  there  be  one  published,  and  if  not, 
by  at  least  six  written  or  printed 
handbills,  put  up  in  different  public 
places  in  the  ooiinty,  without  suit  on 
the  mortgage,  proceed  and  sell  the 
mortgaged  premises,  or  any  part  there- 
of, to  satisfy  the  principal  and  Interest, 
and  make  an  absolute  conveyance  thereof, 
in  fee,  to  the  purchaser,  which  shall  be 
as  effectual  to  all  intents  and  purposes 
as  if  such  sale  and  conveyance  were  made 
by  virtue  of  a judgment  of  a court  of 
competent  jurisdiction  foreclosing  the 
mortgage.  In  all  cases  of  loan  of  school 
funds  in  the  vario4fe  covtnties,  the  expense 
of  drawing  and  preparing  seciirities  there- 
for, and  of  a ckriowl edging  and  recording 
mortgages,  including  the  fees  of  all 
officers  for  the  filing,  certifying  or 
recording  such  mortgages  and  other  se- 
curities, shall  be  paid  by  the  borrowers 
respectively*" 


When  the  county  court  deteminea  that  it  is  necessary 
to  sell  lands  under  foreclosure  which  have  been  mortgaged  for 
school  funds,  it  proceeds  by  virtue  of  the  provisions  of 
Section  9254  R*S.  Mo*  1929,  which  is  as  follows: 

"County  covirt  may  make  order  of  sale, 

)*ien*— Whenever  the  principal  and 
Interest,  or  any  part  thereof,  secured 
by  mortgage  containing  a power  to  sell, 
shall  become  due  and  payable,  the  ccwnty 
court  may  make  an  order  to  the  sheriff, 
reciting  the  debt  and  Interest  to  be 
received,  and  commanding  him  to  levy  the 
same,  w th  costs,  upon  the  property  con- 
veyed by  said  mortgage,  which  shall  be 
described  as  in  the  mortgage;  and  a copy 
of  such  order,  diy  certified,  being  de- 
livered to  the  sheriff,  shall  have  the 
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effect  of  a fieri  facias  on  a judg- 
ment of  foreclosure  by  the  circuit 
courts  and  shall  be  proceeded  with 
accordingly," 

The  foregolni:^  section  provides  the  t a certified  copy  of  the 
order  of  the  ooxinty  corart  directed  to  the  sheriff  to  sell 
the  mortgaged  lands  shall  have  the  effect  of  a fieri  facias 
on  a judgment  of  foz*eolosure  by  the  circuit  court  and  shall 
be  proceeded  with  accordingly.  Section  1198  R.S,  Mo,  1929 
which  sets  out  the  procedure  to  be  followed  by  the  sheriff 
In  selUnc:  real  estate  under  executions.  Is  as  follows: 

"Sheriff  In  selling  rr^al  estate  shall 

proceed  how — notice  to  be  given— sales, 

where  made,— When  real  estate  shall  be 

taken  In  execution  by  an  officer.  It 

shall  be  his  duty  to  expose  the  same 

to  sale  at  the  courthouse  door,  on  some 

day  during  the  term  of  the  circuit  covirt 

of  the  county  ahere  the  same  la  situated, 

having  previously  given  twenty  days' 

notice  of  the  time  and  place  of  sale, 

and  fhat  real  estate  la  to  be  sold  and 

where  situated,  by  advertisement  In 

some  newspaper  printed  In  the  county  • 

which  may  be  deslg^iated  by  the  plaintiff 

or  hla  attorney  of  record.  If  there  be 

one  regularly  published,  weekly  or  dally, 

and  If  not,  by  at  least  six  printed  or 

written  handbills,  signed  by  such  sheriff, 

and  put  up  In  public  places  In  different 

parts  at  the  coxmty)  and  the  printer's 

fee  for  such  advertisement  shall  be  taxed 

and  paid  as  other  costs:"  ««*«««« 

If  the  certified  copy  of  the  order  of  the  county  court 
for  the  sale  under  foreclosure  of  the  lands  imder  the  sdlool 
fund  mortgage  has  the  effect  of  a fieri  facias  on  a judgment 
of  foreclosure  by  the  circuit  ooxn’t  and  the  proceedings  for 
such  sale  are  In  accord  with  circuit  court  proceedings  on 
Judgments,  then  it  wotild  seem  that  the  sheriff  shall  follow 
the  proceedings  set  out  In  said  Section  1198,  supra,  that  is, 
sell  the  land  on  some  day  during  the  tezm  of  the  circuit  court. 


In  the  case  of  Medurg  v.  Dollarhlde,  51  Ho.  547,  l,o. 
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349,  the  court  had  under  consideration  Section  30,  Laws  of 
1855,  page  1425,  wtdch  section  Is  almost  Identical  to  Section 
9254  R.S.  Mo.  1929,  and  there  the  court  said: 

"*  ♦ * * Section  30,  sai?ie  page,  pro- 
vides for  the  foreclosure  of  a Mort- 
gage, before  the  County  Court,  and 
provides  that  a copy  of  the  order, 
foreclosing  the  Mortgage,  ahall  have 
the  same  effect  as  a fieri  facias  on  a 
judgment  of  foreclosure  In  the  Circuit 
Court,  ai^  shall  be  proceeded  on  accord- 
ingly by  the  Sheriff."  ******** 

And  on  page  350  of  the  same  case  In  speaking  of  the 
provisions  of  said  Section  30,  Laws  of  1855  (now  Section  9254 
R.S.  Mo.  1929)  the  court  saidi 

"The  other  executions,  authorised  to 
be  Issued  from  the  County  Court,  have 
the  force  and  effect  and  must  be  pro- 
ceeded on  In  like  manner,  as  executions 
Issued  by  the  Ciircult  Court.  It  is  so 
well  known  that  lands  cannot  be  sold 
on  executions  except  during  the  sessions 
of  the  Circuit  Court,  that  a notice  to 
sell  at  a County  Court  would  be  wholly 
disregarded,  and  a sale  xinder  such 
notl  ce  might  be  xulnous  to  all  parties 
for  want  of  bidders."*  ******* 

In  the  case  of  Grant  v.  Hxiston,  105  Mo.  97,  l.c.  101, 
the  court, In  discussing  said  Section  30,  page  1425,  R.S.  Mo. 
1855,  now  Section  9254  R.S.  lie.  1929,  said: 

"It  Is  agreed  there  was  no  court  In 
session  at  the  date  of  the  sule. 

Where  the  county  court  by  virtue  of 
section  30,  page  1425,  Revised  Statutes 
1855,  orders  the  sheriff  to  sell  the 
mortgaged  premises,  he  should  make  the 
sale  during  a session  of  the  circuit 
court,  and  It  has  been  held  that  a 
sale  not  thus  made  under  such  an  order 
la  void.  McClurg  v.  Oollarh  de,  51 
Mo.  547;  Wllcoxon  v.  Osborn,  T/  Mo. 

622-632."*  ************ 
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In  our  ressaroh  on  the  foregoing  points-  we  fall  to 
find  where  the  oourtshave  changed  the  above  xnillngs. 


C NCLUSION 

By  virtue  of  the  pro^slons  of  the  foregoing  statutes, 
and  of  the  oases  cited,  supra,  this  office  is  of  the  opinion 
that  the  sheriff  can  only  sell  lands  \indor  foreclosure  of 
school  fund  -rortgages  on  some  day  duxdng  the  term  of  the 
circuit  court  of  the  cou  nty  In  which  such  lands  are  located. 

Respectfully  submitted. 


TYRK  W.  BlJt:TON 
Assistant  Attorney  General 


AlTROVEDi 


j:  k;  'R 

(Acting)  Attorney  General 


TWB  lA 


MORTGAGES:  Mortgages  of  a Building  and  Loan  Association  are 
not  taxable. 


April  14,  1938 


kr.  albert  F.  koore. 
Assessor  of  Perry  County, 
Periyville,  tissourl. 


Gear  Sir; 


We  huTe  your  letter  of  ^pril  11th  re.;uastlng  an 
ofricial  opix^lon  from  this  department,  as  follows: 

’'Please  give  me  yo\ir  opinion  on  the 
law  of  assessing  .Tortgages  ovmed  by 
the  Perry  County  Savings  and  Loan 
Association.  Are  they  assessable  or 
no?" 

In  oomplianoe  with  your  request,  we  wish  to  say 
that  we  hare  ascertained  frcan  the  office  of  the  Secretary 
of  State  that  the  Perry  Goimty  Savings  ana  Loan  .-wssooiation 
la  organized  and  chartered  as  a building  and  loan  associa- 
tion, and  such  being  the  case,  we  believe  your  question 
is  answered  by  the  following  statutory  provision,  together 
with  the  following  two  decisions  by  the  Supreme  Court  of 
Missouri. 


Section  9766,  H.  S.  Ito.  1929,  reads  as  follows: 

"aII  parties  holding  stock  or  shares 
as  owners  or  in  trust  in  any  building 
and  loan  association  in  this  state, 
on  which 'no  loan  has  been  obtained  from 
such  association,  shall  be  required  to 
give  a Just  and  true  list  of  the  same  to 
the  assessor,  with  the  actual  cash  value 
of  each  share  on  the  first  day  of  June  in 
each  year,  and  the  tax  shall  be  levied  upon 
said  shares,  and  collected  from  such  holder 
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or  depositor  of  the  same,  uu  taxes  on 
other  personal  property;  and  any  failure 
on  the  part  of  such  owner,  holder  or 
depositor  of  such  shares  shall  subject 
such  holder  to  the  same  penalties  now 
provided  for  failure  to  Give  to  the 
assessor  a true  list  of  all  taxable  property, 
verified  by  affi davit.’' 

In. the  case  of  Kansas  City  v.  Building  and  Loan  A8S*n. 
145  V'o.  50,  the  court  construed  the  above  statute  as  except- 
ing a building  and  loan  association  from  taxation,  the  court 
saying  at  page  52,  as  follows: 

"The  property  of  building  and  loan  associa- 
tions Is  excepted  from  assessment  and  taxa- 
tion by  State  law;  that  law  providing  for 
the  assessment  and  taxation  of  such 
corporations  by  assessing  the  shareholders 
on  their  shares,  tmd  frcHo  them  collecting 
the  tax." 


In  the  later  case  of  State  ex  rel.  v.  Lesser,  237  V.o. 

1.  c.  326,  the  court  said: 

"The  reason  for  malclng  exceptions  (from 
property  taxation)  of  banJcs,  insurance 
companies,  steamboat  companies  and  build- 
ing association  Is  the  difficulty  In  reach- 
ing the  tangible  property  In  those  concerns; 
the  stock  Is  treated  as  representing  the 
property  and  taxed  in  lieu  of  taxing  the 
property."  (The  matter  In  parenthesis  oxira. ) 


Hence,  we  conclude  that  the  mortt^ages  owned  by  the 
Perry  County  Savings  and  Loan  ^vssoolatlon  are  not  assessable 
as  such  for  taxation. 

iie8>.eot fully  submitted. 


J.  W.  BUlTFIl^GTON, 

aPrROyi:^):  assistant  Attorney  General. 


J.  TaY^LOR, 

(Acting)  Attorney  General. 


SPECIAL  ROAD  DISTRICTS:  Tax  may  not  be  levied  on  property 

subsequent  to  date  of  levy. 


May  26,  1038 


Hon.  L«  I.  Morris 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 


Dear  Sin 


This  departxsent  wishes  to  acknowledge  yoxir  request 
for  an  opinion  \inder  date  of  May  25,  1938,  wherein  you 
state  as  follows i 

"At  the  request  of  the  Lafayette 
County  Cotxrt  and  the  Assessor  jomt 
opinion  is  asked  in  the  following 
matter. 

The  Higgins ville  Special  Road 
District  of  Lafayette  County,  Missouri, 
is  holding  a bond  election  for  the 
purpose  of  raising  funds  to  improve 
the  roads  within  that  district.  The 
election  is  to  be  held  May  31,  1938. 

It  is  respectfully  requested  that  you 
inform  ue  whether  or  not  a tax  may  be 
levied  on  the  property  of  this  dis- 
trict for  the  cuxn:‘ent  year.  The  court 
wishes  to  know  idiether  or  not  the 
1937  tax  can  be  assessed  and  levied 
in  this  district." 

We  assume  that  the  Higginsvllle  Si>ecial  Road  District 
of  Lafayette  County,  Missotiri,  is  holding  a bond  election  for 
the  purpose  of  raising  funds  to  improve  the  roads  within  the 
district  under  the  authority  of  Section  7961  R.  S.  Missouri 
1929,  which  provides  in  part  as  followsi 
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"If  It  shall  appear  that  two-thirds  of 
the  voters  voting  at  such  election  on  said 
question  shall  have  voted  in  favor  of  the 
issuance  of  said  bonds,  the  board  of 
coat lissioners  of  the  special  road  district, 
or  the  county  court,  as  the  case  may  be, 
shall  order  and  direct  the  execution  of  the 
bonds  for  and  on  behalf  of  such  special  road 
district  or  township,  and  shall  provide  for 
the  levy  and  collection  of  a direct  an  :ual 
tax  upon  all  the  taxable  i>roperty  in  said 
district  or  township  sufficient  to  provide 
for  the  payment  of  the  principal  and  interest 
of  the  bonds  so  authorised  as  they  respectively 
come  due.  It  shall  be  the  duty  of  the  clerk 
of  the  board  of  commissioners  on  or  befoz^ 
the  first  day  of  May  in  each  year,  or  the 
state  auditor  Immediately  thereafter,  in 
case  the  clerk  of  the*  board  of  commissioners 
should  fail  or  neglect,  on  or  before  the 
first  day  of  May  of  each  year,  so  to  do, 
to  certify  to  the  county  cou: t of  the  county 
or  counties,  wherein  such  road  district  is 
situated,  the  amo\int  of  money  that  will  be 
required  d\iring  the  next  succeeding  year  to 
pay  Interest  falling  due  on  bonds  Issued 
and  the  principal  of  bonds  maturing  during 
such  year.  On  receipt  of  such  certificate 
it  shall  be  the  duty  of  the  county  court, 
or  courts,  at  the  time  it  makes  the  levy 
for  state,  covuity,  school  and  other  taxes, 
to,  by  order  made,  levy  such  a rate  of  taxation 
upon  the  taxable  property  In  the  road  dis- 
trict, in  such  county  or  counties,  as  will 
raise  the  sxun  of  money  required  for  the 
ptirposes  aforesaid.  On  such  order  being 
made  it  shall  be  the  duty  of  the  clerk  of  the 
county  court,  or  courts,  to  extend  such  z*ate 
of  taxation  upon  the  tax  books,  against  all  of 
the  taxable  property  in  the  district  in  such 
coxinty  or  cotmtles,  and  the  same  shall  be 
collected  by  the  collector  of  tne  revenue  at 
the  time  and  in  the  man  ler,  and  by  the  same 
means  as  state,  co\inty,  school  and  other 
taxes  are  collected.  At  the  time  the  county 
court  is  required  to  determine  and  levy  the 
rate  of  taxation  for  state,  covinty,  school 
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and  other  taxes,  to  dotennine,  order  and 
levy  such  a rate  of  taxation  upon  the 
taxable  property  in  any  townahip  in  such 
county  as  may  have  outstanding  bonds 
issued  under  this  section  as  will  be 
sufficient  to  pay  interest  and  principal 
falling  due  during  the  next  succeeding  year. 

It  shall  be  the  duty  of  the  clerk  of  the 
court  to  extend  upon  the  tax  books  of  the 
county  such  rate  of  taxation  upon  and 
against  all  of  the  taxable  property  in 
such  township,  and  when  so  extended  the  same 
shall  be  collected  by  the  collector  of 
the  revenue  at  the  time,  in  the  manner, 
and  by  the  means  that  kate,  cotinty,  school 
and  other  taxes  are  collected.  All  of  the 
laws,  rights  and  remedies  of  the  state  of 
Missouri  for  the  collection  of  state, 
county,  school  and  other  taxes,  shall  be 
applicable  to  the  collection  of  taxes 
herein  authorized  to  be  collected. ” 

Tx'^e  above  statute  provides  that  the  Board  of  Commissioners 
must  on  or  before  the  first  day  of  May  in  each  year,  or  the  State 
Auditor  immediately  thereafter  in  ease  the  Board  shotild  fail  or 
neglect,  certify  to  the  County  Court  wherein  the  road  district 
is  located,  the  amount  of  money  that  will  be  required  dviring 
the  next  succeeding  year  to  pay  the  interest  and  principal  on  bonds. 

Assuming  that  the  bond  issue  obtained  the  necessaz*y  two- 
thlz*ds  vote,  it  might  be  said  that  it  would  be  impossible  for  the 
Board  or  the  Auditor  to  comply  with  the  mandate  of  the  statute 
inasmuch  as  the  election  was  at  a date  subsequent,  viz.  May  31,  1938. 
As  we  view  the  statute,  however,  the  some  is  merely  directory  for 
the  reason  that  the  date  set  by  the  Legislature  does  not  seem 
to  be  essential  as  we  will  more  fully ‘show  dtiring  the  course  of 
this  opinion. 

We  find  support  for  our  view  in  the  rule  enunciated  by  the 
Cotirt  in  the  case  of  State  ex  rel.  Hamilton  vs.  Hannibal  and 
St.  J.  Railway  Company,  113  Mo.  297,  1.  c.  308,  21  S.W.  14,  thust 
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''*When  statutes  direct  certain  proceedings 
to  be  done  in  a certain  way  or  at  a certain 
time,  and  a strict  compliance  with  these 
provisions  of  time  and  fora  does  not  appear 
essential  to  the  Judicial  mind,  the  proceed- 
ings are  held  valid,  thougla  the  cdSioand  of 
the  statute  is  disregarded  or  disobeyed. * 

In  such, case  the  statute  is  said  to  be 
direotoiy.  Sedgwick  on  Construction  of 
Statutory  and  Constitutional  Law,  pp.  316, 

317,  318}  Dwarris  on  Statutes,  608-611; 

Beck  vs.  Allen,  68  Miss.  156;  Counties  vs. 

Railraad,  65  Ala.  394;  Pond  vs.  Negus,  5 
Mass.  230;  Williams  vs.  School  District,  21 
Pick. .76." 

The  statute  further  provides  that  upon  receipt  of  the 
certificate  it  is  the  duty  of  the  County  Court  at  the  time  it 
makes  the  levy  for  state  and  coiuity  purposes  to  levy  upon  the 
taxable  property  in  the  road  distr iotas  will  raise  the  sra  of 
money  required  by  reason  of  the  bond  issue  to  improve  the  roads. 

We  must  therefore  determine  the  date  of  levy  by  the  county 
court  for  state  and  county  purposes. 

Section  9871  R.S.  Missouri  1929  (Section  12863  R.  S. 
Missoiirl  1919)  provides  that  the  county  court  ascertain  the 
sum  necessary  to  be  raised  for  county  purposes  and  to  fix  the 
rate  of  taxes  necessary  to  raise  the  amount  neededt 

"As  soon  as  may  be  after  the  assessor's 
book  of  each  county  shall  be  corrected  and 
adjusted  according  to  law,  the  county  covirt 
shall  ascertain  the  svun  necessary  to  be 
raised  for  county  purposes,  and  fix  the 
rate  of  taxes  on  the  several  subjects  of 
taxation  so  as  to  raise  the  required  sum, 
and  the  same  to  be  entered  in  proper  columns 
in  the  tax  book.  ” 
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Section  9874  R.S.  Missouri  1929  (Section  12866  R*  S* 
Missouri  1919)  provides  that  at  the  May  ^'erm  of  each  pear  the 
County  Covirt  is  to  appropriate,  apportion  axid  subdivide  the 
revenue  in  part  as  follows t 

"The  county  courts  of  the  several  counties 
of  this  state  are  hereby  authorised  and 
empowered,  at  the  first  regular  term  of 
such  court  after  the  taking  effect  of  this 
chapter,  and  at  the  May  term  every  year 
theireafter,  to  appropriate,  apportion  and 
subdivide  all  the  revenues  collected,  and 
to  be  collected,  and  moneys  received  and 
to  be  received,  in  the  various  counties 
in  the  state,  for  county  p\urpo8ea,e  « 

In  the  case  of  State  vs*  St*Louis  San  Fl*anoisco  Railway 
Company,  300  S*W*  274,  1*  c*  276,  the  Supreme  C'Xirt  in  construing 
the  above  statutes  determined  that  the  levy  by  the  County 
Court  must  be  made  at  or  before  the  May  Term  of  Court,  and  said: 

"Although  the  statute  does  not  specifically 
provide  that  the  ooxmty  court  sUall  make 
the  levy  of  taxes  for  county  purposes  at 
any  particular  time,  such  time  is  qtiite  limited 
perforce  of  other  provisions.  Section  12865, 

R*S*  1919,  requires  the  county  oo\irt  to 
detex*mine  the  sum  neces  .ary  to  be  raised 
for  county  puz*posea  and  to  fix  the  rate 
necessco'y  to  raise  that  amount  as  soon  as 
may  be  after  the  assessor's  oooks  shall  be 
corrected  and  adjusted  according  to  law* 

This  must  be  at  or  before  the  May  term 
of  each  year,  because,  at  that  term,  the 
county  coTxrt  is  authorized  and  empowered 
to  appropriate,  apportion,  and  subdivide 
all  of  tlie  revenues  collected  and  to  be 
collected,  etc*  Section  12866  R*S.  1919* 

The  legislative  intent  that  t/ie  levy 
should  be  made  at  or  before  the  May  term 
is  thus  quite  manifest*  State  ex  rel* 

Wabash  Rallz'oad  Co* , supra,  loo*  cit*  141 
(158  S*W*  27)*" 


Hon 


L.  I.  Morris 
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Section  9746  R»3.  Missouri  1929^  provides  that  property 
held  June  1st  is  liable  for  taxes i 

"Every  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the 
ensuing  year." 

The  Court  in  the  railway  case  supra,  in  holding  that  the 
levy  to  be  made  for  county  purposes  at  the  May  Term  of  Court 
is  governed  by  the  last  assessment,  which  in  this  case  would 
be  June  1,  1937,  saidt 

"Thus  the  cotuity  court  is  at  least  au- 
thorized and  empowered  to  make  the  levy 
for  county  purposes  at  its  May  term  and, 
in  fixing  the  rate  of  such  levy,  the  court 
iS' governed  by  the  It st  assessment,  which 
means  the  last  assessment  conqpleted  at  the 
tisie  such  levy  is  made.  It  can  mean  nothing 
else.  * If  the  assessment  for  the  current 
year  is  completed  at  the  time  the  levy  is 
made,  well  and  good.  That  assessment  can 
be  used  as  the  measuring  rod  to  ascertain 
the  rate  which  can  legally  be  levied.  If 
the  assessment  for  the  current  year  is  not 
eonq;>lete  at  that  time,  then  the  completed 
assessment  for  the  previous  year  must 
be  used." 

The  levy  must  therefore  be  made  at  or  before  the  May  Term 
of  the  Coxinty  Cooirt,  based  on  the  last  assessment. 

We  have  found  only  one  Missotiri  case.  City  of  Westport 
vs.  McGee,  128  Mo.  152,  vdiioh  is  in  point  in  holding  that  property 
is  not  taxable  for  the  current  year  if  brought  in  after  taxes 
have  been  levied.  The  Coiirt  saidi 


Hon*  L*  I*  Morris 


-7- 


Hay  26,  1938 


"A  lien  is  given  for  nnmioipal  taxes,  but 
there  is  nothing  in  the  statute  that 
Justifies  the  claim  that  the  lien  for  the 
city  taxes  relates  to  the  date  of  the 
county  assessment*  On  the  contrary  the 
city  council  must  by  ordinance  establish 
the  rate  of  taxes  upon  the  ooxinty  a ssessnent, 
and  there  is  no  lien  until  the  tax  is  levied 
and  extended  by  the  city  council  on  its 
tax  book*  The  question  here  is,  were  these 
lands  within  the  corporate  lisiits  when  the 
tax  was  levied*  If  they  were,  they  are 
subject  to  city  taxation*  If  lands  are 
brought  into  the  city  after  taxes  have  been 
levied  upon  the  property  of  the  city,  the 
lands  subsequently  brought  in  are  not  sub- 
ject to  that  levy**  * ♦" 

Assuming  that  the  bond  issue  has  carried  and  the  Coxinty 
Court  has  not  yet  adjoxirned  its  May  Term,  then  if  tlie  Board 
certifies  to  the  County  Court  during  said  term  the  amoxmt  of 
money  that  will  be  inquired,  we  are  of  the  opinion  that  th  e 
County  Court  may  yet  and  during  the  May  Term  make  i ts  order 
levying  the  tax  on  the  property  of  the  District  for  the  cxirrent 
year  based  on  the  1957  assessment* 


Respectfully  submitted. 


MAX  WASSERMAN, 

Assistant  Attorney  Oeneral 

APPROVED* 


7*"TT  TATOR 

(Acting)  Attozmey  Oeneral 
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COUNTY  ROAD  AND  BRIDGE  ) 
FUND;  ■.>  . ) 


n 


Where  county  has  no  Mghway  engineer 
and  co\inty  surveyor  has  not  beenJL.' 
designated  by  coimty  court  to  supervise 
or  substitute  for  engineer,  road  and 
bridge  funds  shall  be  placed  In  one 
general  road  fund  under  Section  7890, 

R,  S,  1929,  but  anist  be  apportioned  to 
the  various  road  districts  under 
Section  7891,  R«'  S«  1929« 


) 


June  2,  1938* 


i^r*  J«  R«  i>^s8 
Clerk,  County  Court 
^rles  County 
Vienna,  iiilssourl 


Dear  olr: 


Ihls  Department  Is  In  receipt  of  your  request 
for  an  opinion  of  *>ay  28th,  which  Is  as  follows: 

"I  am  In  dire  need  of  a written 
opinion  In  regard  to  the  appor- 
tionment of  funds  collected  by  the 
Collector  from  the  general  road 
fund. 

"Since  our  Highway  iinglneer  has 
been  disposed  of  by  a vote  of  the 
people,  and  there  Is  no  road  boss 
to  give  bond  In  each  road  district 
for  the  handling  of  the  district 
money,  should  the  money  collected 
for  road  and  bridge  purpose  be 
apportioned  to  the  common  road 
districts  or  placed  In  one  general 
road  fvind  to  be  used  at  the  dis- 
cretion of  the  County  Court. 

Your  covmty  having  dispensed  with  the  services 
of  county  highway  engineer.  It  becomes  necessary  to  resort 
to  the  terms  of  Section  8020,  R.  S.  ao.  1929,  to  determine 
how  matters  relating  to  roads  and  bridges  shall  be  governed; 
said  section  being  as  follows: 

"In  all  coimtles  In  this  state  that 
may  vote  against  the  county  highway 
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enf^lneer  lav  in  the  iiianner  pre- 
scribed in  section  8019  of  this 
article,  all  matters  relating  to 
roads  and  highways  and  the  ex- 
penditures of  the  public  funds  thereon 
shall  be  governed  by  the  lavs  then 
in  force  in  such  counties,  except 
that  part  of  tiie  law  pertaining  to  the 
appointment  of  the  county  highway  engineer* 

In  all  coxmties  wnerein  the  services 
of  a county  highway  engineer  are  dis- 
pensed with,  as  provided  by  section 
8019  of  this  article,  the  county  sur- 
veyor shall  be  ex  officio  county  high- 
way engineer,  and,  as  such,  shall  per- 
form such  services  pertaining  to  the 
working,  improvement,  repairing  and 
maintenance  of  the  roads  and  highways, 
and  the  building  of  bridges  and  culverts 
as  provided  by  this  article  to  be  done 
and  performed  by  the  ooiuity  hi^way 
engineer,  or  as  may  be  ox*dered  by  the 
county  coxirt;  and  for  his  services  as 
ex  officio  county  highway  ezigineer  he 
shall  receive  such  compensation  as  maw 
be  allowed  by  the  county  court,  of  not 
less  than  three  dollars  nor  more  than 
five  dollars  for  each  day  he  may  be 
acttially  employed  or  engaged  as  such 
county  highway  engineer*  ^ The  county 
court  may  empower  the  county  highway 
engineer,  or  the  county  svirveyor  when 
acting  as  county  hl^way  engineer,  to 
employ  such  assistants  as  may  be 
deemed  necessax^  to  carry  out  the 
court's  orders  and  at  such  comiensation 
as  may  be  fixed  by  the  court,  not  to 
exceed  the  sum  of  four  dollars  per  day 
for  deputy  county  highway  engineer 
nor  more  than  three  dollars  per  day  for 
each  other  assistant  for  each  day  they 
may  be  actually  employed*" 

Ihe  construction  of  the  above  quoted  statute  and 
the  effect  of  the  same  is  construed  in  the  case  of  dp\irlook 
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V*  V.allaca  et  al.,  204  Uo.  App«  674,  1,  c.677,  as  follows: 

"Action  10572,  Revised  statutes 
1909,  Is  sotneiriiat  ainbiguous,  as  it 
provides  for  an  iJx-offlclo  Co\inty 
Highway  i^hgineer  and  defines  certain 
duties  as  therein  specially  set  out 
'or  as  may  be  ordered  by  the  county 
co\irt,  Reading:  this  section  by  it- 
self, it  would  appear  that  there  is 
some  reason  for  appellant's  conten- 
tion, but  when  the  ahole  section  is 
read  in  connection  with  other  sections 
relating  to  roads,  and  highways,  wo 
are  inclined  to  the  construction  plajoed 
upon  the  law  by  the  trial  judge.  It 
appears  that  the  road,  highway  and 
bridge  laws  were  amended  in  1909, 
practically  setting  up  a new  system, 
running  through  which  were  certain 
duties  provided  for  a cotin ty  highway 
engineer.  It  was  ]H*ovided,  however, 
in  section  10671  that  if  a majority 
of  those  voting  on  the  proposition 
at  such  election  voted  against  the 
county  highway  act,  then  this  article 
and  the  provision  of  the  law  relating 
to  the  appointment  and  duties  of  a 
county  highway  engineer  shall  not  be 
enforced  in  such  county,  Douglas 
county  had  voted  against  the  highway 
enginner  act,  theirefore  any  duties  of 
a county  hi^vtey  engineer  were  dis- 
pensed with.  In  section  10572, 

Revised  statutes  1909,  it  is  provided 
that  all  matters  relating  to  roads 
and  highways,  and  the  expenditure  of 
public  funds  thereon  shall  be  govern- 
ed by  the  laws  then  in  force  in  such 
cou:  ties  except  that  part  of  the  law 
pertaining  to  the  appointment  of  the 
county  highway  engineer.  Ihe  latter 
part  of  this  section  also  throws  light. 


kr«  J«  K.  Moss 


-4- 


June  2,  1958 


as  It  provides  that  the  county  coxirt 
may  empower  the  county  highway  engi- 
neer or  county  suirveyor  to  employ 
such  assistance  as  isay  be  deemed 
necessary  'to  carr^  out  the  court's 
orders. • 

"ilie  first  road  and  highway  law  of 
Missouri  that  vre  find»  governing 
counties  such  as  Louglas,  for  a county 
liighway  engineer,  appears  in  Session 
acts  of  1907,  page  401*  Under  this 
act  there  was  no  election  given  to  the 
people  to  determine  for  themselves 
whether  there  would  be  a county  hi^way 
engineer*  This  law  was  amended  in  the 
1909  act,  which  did  give  the  people  of 
the  county  the  right  to  determine  for 
themselves  whether  such  an  officer  was 
desired*  The  Law  of  1907  provided  that 
the  compensation  for  a hi^way  engineer 
would  be  not  less  than  «>500,  nor  more 
than  ^^000,  per  year,  while  tiie  ^mexxd- 
ment  of  1909,  under  section  10572, 
permits  the  coimty  court  to  make  a per 
diem  charge* 

"If  the  contention  made  by  appellm  t 
should  be  upheld,  tlien  we  must  necessarily 
holu  that  to  vote  under  section  10571, 
and  to  thereunder  abolish  the  highway 
engineer  act,  meant  sixaply  a change  of 
the  manner  and  amount  of  compensation  to 
be  paid  to  the  party  acting  as  highway 
engineer,  as  the  appellant  is  contending 
that  he  is  duty  bound  to  perfonr^  exactly 
the  same  service  that  Uie  highway  engineer 
would  have  performed  even  though  the 
people  have  voted  out  this  law*  i^e  cannot 
lend  sanction  to  this  narrow  construction, 
as  it  would  appear  that  tine  purpose  of 
sections  10571  and  10572,  Revised  statutes 
1909,  was  to  permit  the  people  of  a 
county  to  abolish  the  office  of  highway 
engineer  yet  to  leave  it  possible  for  the 
surveyor  to  perform  the  duties  that  the 
highway  engineer  would  have  performed 
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had  the  law  not  been  voted  out. 

Havinf;  determined  by  the  above  deoislon  that 
the  county  court  may  order  warrants  drawn  direct  to  the 
road  overseers  without  having  them  approved  by  the 
county  surveyor  If  the  officer  of  the  highway  engineer 
Is  abolished.  It  becomes  necessary  to  consult  the  statutes 
relative  to  the  road  and  bridge  levies* 

Section  7890,  R*  ko*  1929,  provides  as  follows! 

”lhe  county  courts  In  the  several 
counties  of  this  state,  having 
a population  of  less  tJ^n  two 
hundred  and  fifty  thousand  lnhab> 

Itants,  at  the  kay  term  thereof 
In  each  year,  shall  levy  upon  all 
real  and  xe  rsonal  pr  operty  made 
taxable  by  law  a tax  of  not  siore 
than  twenty  cents  on  the  one 
hundred  dollars  valuation  as  a 
road  tax,  #iich  levy  shall  be 
collected  and  paid  into  the  county 
treasTiry  as  olher  revenue,  and  shall 
be  placed  to  the  credit  of  the 
•county  road  and  bridge  fund*’" 

by  the  provisions  of  the  above  statute  It  Is  plain  that 
the  funds  derived  thereunder  are  paid  Into  the  county 
treasury  as  other  funds  of  the  county,  and  by  the  decision 
of  bpurlock  V*  V.allace,  et  al*,  quoted  supra,  we  are 
warranted  In  the  conclusion  that  the  county  court  can  ex- 
ercise Its  own  discretion  In  paying  out  the  funds  In  this 
section.  But  •:>ectlon  7891,  R*  S*  ko*  1929,  contains  some- 
what different  provisions*  Ihe  first  portion  of  It  permits 
the  county  court  to  levy  not  In  excess  of  twenty- five  cents 
on  each  one  hundred  dollars  valuation  to  be  used  for  road 
and  bridges*  The  j.rOvlsos  are  as  follows! 

* Wirovlded,  however,  that  all 
that  part  or  portion  of  said  tax 
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which  shall  arise  from  and  be 
collected  and  paid  upon  any  property 
lying  and  being  «d.thln  any  road 
district  shall  be  paid  into  the 
county  treasury  and  placed  to  the 
credit  of  the  special  road  district^ 
or  other  road  district^  from  which 
It  arose « and  shall  be  paid  out  to 
the  respective  road  districts  upon 
warrants  of  the  county  courts  In 
favor  of  the  commissioners,  treasurer 
or  overseer  of  the  district,  as  the 
case  may  bet  Provided,  further,  that 
the  part  of  said  special  road  and 
bridge  tax  arising  from  and  paid 
upon  property  not  situated  In  any  road 
district,  special  or  otherwise,  shall 
be  placed  to  the  credit  of  the  *co\inty 
road  and  bridge  fund*  and  bo  used 
In  the  construction  and  maintenance 
of  roads,  and  may.  In  the  discretion 
of  the  county  court,  be  used  in  Improv- 
ing or  repairing  any  street  In  any 
Incorporated  city  or  village  in  the 
covin ty,  if  said  street  shall  form  a 
part  of  a continuous  highway  of  said 
county  leading  through  such  city  or 
village}  but  no  part  of  said  fund  shall 
be  used  to  pay  the  damages  Incident 
to,  or  costs  of, ^establishing  any 
roadt  # ■ii’  « ii^  « 

The  phrmses,  "or  other  road  district,”  contained 
In  the  first  proviso,  and  "the  part  of  said  special  road 
and  bridge  tax  arising  from  and  paid  upon  property  not 
situated  in  any  road  district,  special  or  otherwise,”  found 
In  the  second  proviso,  appear  to  Indicate  beyond  doubt  that 
It  was  the  intention  of  the  Legislature  to  have  each  road 
district,  special  or  otherwise,  apportioned  Its  pro  rata 
pai^  derived  from  the  levy  under  Section  7891,  svq;}ra. 
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Conclusion. 


Vi<e  are,  therefora^  of  the  opinion  that  under 
Action  7891,  supra,  the  road  and  bridge  funds  derived 
under  the  ]e  vy  should  be  apportioned  to  the  ootnmon  road 
districts  Instead  of  being  placed  In  one  general  road 
fund,  the  same  to  be  paid  out  In  a like  manner  as  mention- 
ed above. 


Referring  again  to  Motion  7890,  It  would  appear 
that  Section  7867,  R.  S.  Uo.  1929,  likewise  governs  the 
disposition  of  the  funds;  said  section  being  as  followst 

"All  taxes  derived  from  the  levy 
authorised  by  section  7890,  R.  S. 

1929,  are  hereby  appropriated  to 
the  use  of  the  county  court  In 
each  county  shere  levied,  to  be 
used  at  the  discretion  of  said  court 
for  the  construction  and  malntensinoe 
of  roads  and  bridges  located  within 
the  confines  of  the  county  hlghwiy 
system  herein  provided  for  as  well 
as  all  other  roads  and  bridges  In 
such  county.” 

We  are,  therefore,  of  the  opinion  that  the  funds  derived 
under  the  levy  of  ::>ectlon  7890,  supra,  should  be  p]a  ced  to 
the  credit  of  the  county  road  and  bridge  fund  and  the  county 
court  can  exercise  Its  own  discretion  In  paying  out  the 
funds  derived  from  this  section. 


Respectfully  submitted. 


OLLIVRR  W.  NOLRH 
Assistant  Attorney-General 


Al'i'ROVijD: 


TaVL'6R 

(Acting)  Attorney-General 


ROADS:  Territory  embraoing  only  part  of  a town  cannot  be  Inoor- 
porated  under  Section  8024.  R»S»  1929 ♦ 


August  5,  1936 


Hon.  L.I.  Ltorrls 
Proaeoutlng  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Sir: 


This  will  acknowledge  reoeipt  of  your  Inquiry  of 
recent  date  which  reads  as  follows: 

"At  the  special  request  of  Odessa 
Special  Road  District  No.  £,  Odessa, 
Lafayette  County,  Missouri  an  opinion 
Is  usked  on  the  following  set  of 
facts  t 


•Odessa  Special  Road  District  No.  2 
Is  a duly  organized  Road  district  under 
the  proTlsions  of  Missouri  ReTlsed 
Statutes  of  1929,  Section  No.  8024. 

This  section  prorides  for  the  organi- 
zation of  such  special  dlstriets.  As 
a matter  of  fact,  three  such  special 
districts  were  organized  and  each  of 
the  three  took  In  one  third  of  the  city 
of  Odessa,  Missouri.  Each  of  the  three 
operated  under  this  section  (8024)  and 
after  a few  years  existanoe  No.  3 Dis- 
trict TO ted  back  into  the  County  system. 
This  leaves  two  existing  Dlstriets  at 
the  present  time. 

District  No.  2 desires  to  vote  bonds 
for  resurfacing  the  60  miles  of  road  la 
that  district  but  before  doing  so  axkd 
before  making  an  application  for  federal 
Funds  they  wish  to  know  whether  under 
the  existing  circumstances,  these  two 
districts  can  exist  In  the  city  of  Odessa.’ 
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Ths  district  wishos  to  know  whether  the 
fact  that  the  two  remaining  districts 
(either  or  both)  hare  oomplied  with  the 
proTlsions  of  the  section  mentioned. (8024) » 
in  that  there. are  two  of  them  and  the  two 
exceed  the  8 miles  square  mentioned  in 
this  section.  The  area  of  the  two  is 
double  that  specified  and  the^  wish  to  know 
whe-Uier  either  or  both  districts  will  hare 
the  right  to  subadt  the  bond  question  to 
the  -voters  of  the  district'*" 

i\s  we  read  your  letter,  there  are  two  special  road 
districts  supposedly  inoorporated  under  Section  8024,  R.S. 
Missouri,  1929,  each  of  which  embraces  only  a part  of  the 
City  of  Odessa,  and  the  other  part  of  said  city  is  not  in 
a special  road  district*  The  question  is,  are  the  two 
special  road  districts,  each  of  which  contains  a part  only 
of  the  City  of  Odessa,  legally  inoorporated? 

Vde  think  it  axiomatic  that  in  the  absence  of 
statutory  authority,  no  body  of  i>eople  can  create  them- 
selres  a political  corporation*  Only  such  corporations 
can  be  created  as  are  authorized  by  statute*  In  43  C.J*  79 
it  is  said: 


"i^xcept  in  so  far  as  it  is  controlled  by 
constitutional  proTisions,  the  legis- 
lature has  the  power  to  determine  what 
bodies  shall  be  inoorporated;  and  the 
body  seeking  incorporation  must  show 
itself  to  be  substantially  within  the 
terms  of  the  legislatlre  requirement." 

We  must  then  look  to  the  statutes  to  see  what  terri 
tory  can  be  organized  as  a special  road  district  of  the 
class  under  consideration*  bection  8024,  R.8.  Missouri, 
1929,  reads  as  follows: 

"Territory  not  exceeding  eight  miles 
square,  wherein  is  located  any  city, 
town  or  Tillage  containing  less  than 
one  hundred  thousand  inhabitants,  may 
be  organized  as  hereinafter  set  forth 
into  a special  road  district:  ^ 


Hon.  L.I.  Itorria 


3 


Augunt  5,  1936 


It  will  b«  noted  that  by  the  foregoing  statute, 
"territory  not  exceeding  eight  olles  square,  wherein  is 
located  any  city,  town  or  yillaae  containing  leas  tn^ 
one  huttlred  tkoiUa^  inEai)lt^to.  nay  be  ormnized"  into 
a special  roa^  edsirlct.  iWrritory  conTaTningpart  of  a 
city,  town  or  Tillage  Is  not  authorized  to  be  incorporated 
into  a special  road  district.  Action  8026,  R.3.  Missouri, 
1929,  proTides  that  the  mayor  and  members  of  the  city 
council  of  any  city  or  town  within  such  special  road  dis- 
trict, together  with  the  county  court  of  the  county,  shall 
Jointly  select  commissioners  for  such  special  road  districts. 
Reference  to  Section  6034,  R.S.  Missouri,  1929,  will  show 
that  the  comoiissioners  of  such  special  road  districts  are 
authorized  to  e3q>end  a portion  of  the  rerenue  of  such 
districts  in  grading  and  repairing  the  roads  or  streets 
within  the  corporate  limits  of  any  dty  wiUiin  said  special 
road  district.  Section  6041,  R.S.  Missouri,  1929 , refers 
to  licenses  collected  by  any  city  within  such  special  road 
districts. 

rt'e  think  it  Is  clear  that  before  any  territory 
can  be  organized  Into  a special  road  district  under 
Section  8024^  such  territory  must  hare  within  its  boundaries 
a city,  town  or  Tillage.  No  proTision  is  made  in  said 
section  for  Incorporating  territory  which  contains  a part 
of  a city,  town  or  Tillage* 

43  C.J.  60  reads  In  part  as  follov/sx 

"Howeyer,  it  Is  within  the  power  of 
the  legislature,  subject  only  to  such- 
constitutional  restraints,  if  any,  as 
may  exist,  to  determine  the  nature 
and  extent  of  the  territory  to  be  in- 
corporated, and  in  some  instances  it 
has  exercised  this  power  by  prescrib- 
ing the  minlMum  or  maxiaaim  area  which  ■ 
may  be  incorporated,  or  by  prescribing 
the  nature  and  character  of  the 
territory  which  may  or  may  not  be  in- 
corporated." 

By  Section  6024,  the  legislature  of  this  state 
has  determined  the  nature  and  extent  of  the  territory  which 
may  be  incorporated  Into  a special  road  district, prescribing 
a maximum  of  territory  which  may  be  so  Incorporated,  and  by 
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declaring  that  such  territory  urust  contain  within  its 
boundaries  a city,  town  or  village.  Before  any  territory 
can  be  incorporated  under  this  section,  it  xmist  coiue 
within  such  limitations  as  to  the  nature  and  extent  of 
the  territory  set  forth  in  said  section. 

In  the  case  of  otate  ex  rel.  v.  ^Heynolds,  61  Ito. 
203,  the  court  was  considering  whether  under  a statute  au- 
thorizing county  courts  to  incorporate  towns  and  villages 
and  their  commons,  the  county  court  could  incorporate  agri- 
cultural lands  adjacent  to  such  towns  and  villages.  In 
connection  v;lth  the  discussion  of  such  question,  the  court 
said  at  l.c.  210: 

"It,  I think,  follows  that  the  county 
court  under  the  act  of  the  legislature 
first  referred  to,  only  had  power  to' 
incorporate  towns  and  villages  as  laid 
out  and  surveyed  into  lots,  streets, 
alleys  or  other  public  grounds  and  com- 
mons belonging  thereto,  as  laid  out  and 
designated  for  public  uses,  and  that 
any  attempt  by  the  county  court  to  in- 
corporate the  farming  lands  of  the 
ooxmtry,  even  in  the  vicinity  of  a town, 
would  be  wholly  without  authority  and 
inoperative ." 

..e  think  the  fore^^ping  case  follows  the  general 
doctrines  heretofore  referred  to,  to  the  effect  that  only 
such  territory  as  comes  v/ithin  the  statute  authorizing 
incorporation  can  be  incorporated,  and  that  an  attempted 
incorporation  of  territory  not  authorized  to  be  incorpor- 
ated is  void. 

In  the  case  you  refer  to,  there  are  tv/o  special 
road  districts  presumably  incorporated  under  Section  8024 
of  the  Statutes,  but  the  territory  represented  by  such 
districts  was  xiot  territory  which  ooulu  be  incorporated 
under  Section  8024. 

Bonds  issued  by  a special  road  district  vfhioh  is 
not  legally  incorporated  would  not  likely  be  registered 
nor  could  they  be  sold.  It  would,  therefore,  seem  unwise 
for  such  a district  to  attempt  to  vote  bonds. 
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It  is,  therefoxo,  ths  opinion  of  this  offlos  that 
territory  which  comprises  only  a part  of  a city,  town  or 
Tillage  cannot  be  incorporated  under  the  proTisions  of 
Section  80£4,  R.S.  LCissouri,  1929. 


HespeotfuUy  submitted. 


H. 

.assistant  Attorney  Oeneral 


APPROysD  By: 


(noting)  Attorney  General 


HHKiVAL 


POLITICAL  PAJITY  COMIvIITTEEi  Act  ion  of  individual  members  of 

committee  not  taken  at  a committee 
meeting  is  invalid. 


October  28,  1958 


Mr,  Morgan  M,  Moulder 
Prosecuting  Attorney 
Camdenton^  Missouri 


i 


Dear  Sir: 


We  have  your  letter  of  October  27,  1938,  asking  for 
an  opinion  of  this  office,  which  letter  reads  as  follows: 

"There  existed  on  the  Republican  ticket 
a vacancy  for  the  office  of  Constable 
of  Russell  Township.  Eight  of  the  fotirteen 
Indlvldtial  siendjers  of  the  Central  Repub- 
lican Consnittee  of  Camden  County,  Missouri 
signed  and  certified  the  nomination  of  one 
Lester  Woodall  to  fill  said  vacancy.  The 
signatures  of  said  members  of  said  Committee 
were  obtained  at  their  hosMs  in  various 
parts  of  the  county  and  shlle  they  were 
not  In  meeting  as  a Coamlttee.  The  Central 
Republican  Committee  of  Camden  County 
did  not  while  In  oieetlng  as  a Committee 
certify  and  nominate  Lester  Woodall  as  the 
Republican  nominee  for  Constable  of  said 
township,  but  more  than  a majority  of  the 
Indivldtial  members  of  the  Committee  signed 
the  certificate  of  nomination  and  the  same 
was  filed  with  the  Clerk  of  the  County  Co\irt. 

Can  the  members  of  a political  party 
committee  certify  nominations  to  fill 
vacancies  while  they  are  not  meeting 
together  as  a body  and  as  a committee? 

The  Clerk  of  the  County  Court  informs  me 
that  he  has  caused  the  name  of  Lester 
Woodall  to  be  printed  on  the  sample  ballots 
and  in  the  publication  notices  of  the  election. 
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If  said  certificate  of  nomination, 
signed  by  the  individual  members  of  the 
Plepubliean  Committee,  when  they  were 
not  in  session  as  a coionittee,  la  Invalid, 
then  what  would  you  advise  the  Clerk  of 
the  County  Court  to  do?" 

In  answer  to  your  request  beg  to  say  that  we  have  been 
unable  to  find  any  authority  or  court  decision  either  from  this 
State  or  any  other,  directly  passing  on  the  proposition  you 
state.  Hence,  it  is  necessary  to  resort  more  or  less  to 
fundamental  principles  and  analogies. 

Where  a oonsnittee  is  provided  for  consisting  of  a 
multiple  number  of  individuals  we  take  it  that  a committee 
action  comprehends  a meeting  of  the  individuals  of  the  committee 
at  some  time  and  place  whereby  they  can  Interchange  ideas  and 
discussions  upon  whatever  matter  or  proposition  Is  before  them, 
and  reach  a result  by  vote  or  other  indication,  and  the  result 
is  the  action  of  the  oonsnittee  as  a collective  group  and  not 
as  Individuals  who  make  up  the  consoittee. 

We  note  that  by  Section  10240  R.S.  Missouri  1929, 
with  reference  to  persons  nominated  at  a primary  election  who 
thus  become  nominees  eligible  for  election,  a certificate  of 
nomination  is  required  to  be  made  out  and  executed  by  the 
presiding  officer  and  secretary  of  the  political  committee  of 
the  nominee *s  party,  for  use  by  the  county  clerk  in  publishing 
notice  thereof. 

Section  10268  R.S.  Missouri  1929,  provides  for  filling 
of  vacancies  both  before  and  after  a primary  by  the  party 
comalttee.  We  are  disposed  to  believe  that  the  action  by  the 
party  committee  in  designating  a party  nominee  by  reason  of 
occurring  vacancy  operates  the  same  as  if  a party  had  been 
nominated  by  a primary,  and  that  consequently  a certificate  of 
nomination  is  as  much  required  under  Section  10268  as  is 
required  under  the  aforesaid  Section  10240,  and  that  consequently 
a certificate  of  nomination  signed  by  individual  members  of  the 
committee,  even  though  it  be  to  the  extent  of  a majority,  is 
not  conforming  to  the  statutory  requlirements  which  call  for 
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such  certificate  to  be  signed  try  the  presiding  officer  and 
secretary  of  such  committee* 

We  do  not  belieTe  that  coimittee  action  can  be  taken  un- 
less the  members  thereof,  or  at  least  a majority  of  them,  meet 
at  some  designated  place  within  the  territorial  limits  that  they 
are  entitled  so  to  meet* 

We  believe  an  analogous  situation  presents  itself  with 
reference  to  school  boards  which  in  fact  are  nothing  more  or  less 
than  committees  elected  by  the  residents  of  particular  school 
districts,  and  which  persons  when  so  elected  are  legally  denom- 
inated school  directors  or  school  board  mambers*  It  is  well 
established  that  a school  board  action  cannot  be  taken  unless 
the  constituent  members  of  such  board  meet  and  collectively 
act  as  a school  board  or  ooard  of  directors*  In  this  connection 
we  cite  you  the  case  of  Decker  vs*  School  District  No*  2,  101 
Mo*  App*  1*  c*  119,  wherein  the  Court  saidt 

"The  evidence  conclusively  shows  that, 
in  making  the  settlement  of  plaintiff's 
account  with  him,  they  did  not  act 
individually  but  collectively  and  as  the 
board  of  diirectors  of  the  school  district, 
and  we  think  the  district  is  conclusively 
bound  by  their  action  on  that  occasion*". 

It  is  to  be  seen  that  the  Court  in  the  above  case  noted 
that  the  members  concerned  did  not  act  individually  but  on  the 
other  hand  collectively,  which  we  oelleve  is  an  indirect  way  of 
saying  that  the  school  board  In  the  case  could  not  have  legally 
acted  as  indlvldtials* 


CONCLUSION 


It  la  our  conclusion  that  the  individual  action  of  the 
members  of  the  Republican  Coimaittee  of  Camden  Coxmty  in  nominating 
one  Lester  Woodall  as  Republican  nominee  for  constable  is 
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invalid  and  the  Clerk  of  your  Court  would  not  be  Justified  in 
having  such  name  printed  on  the  ballot  for  the  coming  election* 


Respectfully  submitted. 


J.  r.  BUPFI>^rGTOW 
Assistant  Attorney  General 


APPROVEDI 

TTFTTm'Oir" 

(Acting)  Attori-ssy  General 


JWBtMM 


hOADS: 


The  proper  remedy  to  question  the  validity  of  the 
organization  of  a special  road  district  under  Sec- 
tion 8024;  R.  S.  Mo.  1929,  is  quo  warranto  by  the 
prosecuting  attorney  of  the  county. 


December  6,  1938 


Honorable  L.  I«  Morris 
Proeeouting  Attorney 
Lafayette  County 
Lexington,  Missouri 


FI  LED 


Dear  Sir: 


We  have  received  your  letter  of  Deoeoiber  5, 
1936,  which  reads  as  follows: 

"At  the  request  of  the  Lafayette 
County  Court  an  opinion  is  requested 
• upon  the  following  set  of  facts. 

"Referring  to  your  opinion  of  Aug.  5, 

1938  concerning  the  Odessa  Special  Road 
District  at  which  time  the  opinion  was 
that  District  No.  £ was  not  incorporated 
properly  under  the  provisions  of  Section 
60£5  R.  S.  Mo.  1929. 

"This  district  having  bean  improperly 
organized  the  question  arises  as  to  the 
proper  method  of  dissolution.  I refer 
you  to  Section  8057  R.  S.  Mo.  1929  which 
provides  for  a petition  notice  and  elec- 
^tion. 

"The  question  before  the  court  is  whether 
such  an  election  is  necessary  in  the  pre- 
ceding case  or  whether  a failnre  of  the 
County  Court  to  further  recognize  this 
decision  is  sufficient."  * 
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Th«  opinion  mentioned  In  your  request,  I assume. 

Is  the  opinion  written  by  Harry  H.  Kay,  Assistant  Attorney 
General,  on  August  5,  '1938,  In  which  he  held  that  the 
territory  embracing  only  part  of  a town  can  not  be  In- 
corporated under  Section  8084,  R.  S.  Ho.  1929.  You  also 
ask  In  your  request  If  an  election  would  be  necessary  to 
dlssolTs  the  Odessa  Special  Road  District,  In  tIsw  of  the 
aboTe  opinion  and  which  you  designate  as  a decision. 

Opinions  glTen  by  the  Attorney  General’s  office  are  merely 
adrlsory  holdings  and  should  not  be  considered  as  adjudica- 
tions In  any  manner. 

If  the  county  court  should  Ignore  the  organization 
of  the  special  road  district  for  the  reason  that  It  Is 
void  and  InTalld  according  to  the  opinion  above  set  out, 
and  proceed  to  Incorporate  another  road  district  In  the 
proper  manner,  there  would  still  be  the  objection  that  the 
first  Incorporation  of  the  road  district  which  vvas  properly 
held  Invalid  by  this  office  may  possibly  be  In  effect.  If 
such  would  be  the  case,  there  would  be  two  road  districts — 
the  first  one  which  would  be  questionable,  and  the  second 
one,  If  the  proper  procedure  was  followed,  which  would  be 
valid.  In  case  a bond  election  was  held  on  the  second  In- 
corporation of  a special  road  district.  It  Is  vezr  probable 
that  the  buyers  of  the  bonds  or  the  state  auditor,  who 
registers  the  bonds,  may  set  up  the  fact  that  the  Incorpora- 
tion of  the  road  district  as  It  now  stands  might  have  been 
valid,  and  the  second  Incorporation,  which  I presume  you 
Intend  to  Incorporate,  would  then  be  subject  to  the  same 
criticism  as  your  present  road  district. 

The  Incorporation  of  your  present  road  district 
did  not  follow  Section  8084,  R.  3.  Uo«  1929,  for  the  reason 
that  it  did  not  include  any  city,  town  or  village,  but  only 
Included  a part  of  the  city  of  Odessa.  This  statute  must 
be  strictly  construed,  and  in  the  case  of  State,  at  Inf.  of 
Gentry,  Atty.  Gen.  v.  Hughesvllle  Special  Road  Dlst.  No.  11, 
6 S.  W.  (2d)  594,  1.  c.  598,  the  court  said: 

"The  special  road  district  contemplated 
by  article  8,  c.  98,  R.  S.  1919,  is  *a 
political  subdivision  of  the  state  for 
governmental  purposes*— a municipal  corpora- 
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tion.  Section  10634.  It  Is  birought 
into  axistanoa  through  the  exarc Ise 
of  laglslatlva  power.  State  t.  Thompson, 
315  Ko.  55,  285  S.  W,  57.  The  prooaad- 
ings  prescribed  by  statute  for  its 
organization  must  be  scrupulously  fol* 
lowed.  State  v.  Colbert,  273  Ko,  198, 

201  S.  W.  52." 


In  your  request  you  ash  if  it  would  be  proper  to 
dissolTe  the  incorporation  as  set  out  in  Section  6057, 

R.  S*  Mo.  1929«  This  section  has  been  amended  by  Section 
6057,  Session  Laws,  1935,  page  343,  and  reads  as  follows: 


"If  any  district  shall  have  adopted  the 
proTisions  of  this  artioie  tiie  question 
may  be  resubmitted  ai^ter  the  expiration 
of  four  years  upon  the  petition  of  fifty 
resident  taxpayers  of  said  district  at  the 
next  general  election,  or  at  a special  elec- 
tion to  be  held  for  that  purpose  at  such 
time  as  the  County  Court  may  order.  The 
Coimty  Court  shall  give  notice  of  such  elec- 
tion and  of  such  submission  by  publishing 
the  same  in  some  newspaper  published  in  the 
County — such  notice  to  be  published  for  two 
oonseoutiTe  weeks,  the  last  insertion  to  be 
within  fire  days  next  before  such  election; 
and  such  other  notice  may  be  glren  as  the 
Court  may  think  proper.  The  County  Court 
shedl  hare  the  ballots  for  such  election 
printed  and  shall  haTS  printed  on  such 
ballots  *For  the  disorganization  of  the 
Special  Road  District*,  'Against  the  dis- 
organization of  the  Special  Road  District*, 
with  the  direction  *Srase  the  clause  you  do 
not  fayor.*  Xf  a majority  of  the  yotes  upon 
such  proposition  be  oast  against  it  said 
district  shall  be  disincorporated  and  the 
operation  of  the  law  shall  cease  in  said 
district.  In  all  other  respect  said  elec- 
tion, and  the  restilt  thereof,  shall  be 
goyemed  by  the  proyisions  of  Article  9, 
Chapter  42,  Reylsed  Statutes  of  Missouri, 
1929." 
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The  amendment  merely  sets  out  more  specifically 
the  mode  and  manner  of  holding  the  election  for  the  dis- 
solution. 


In  order  to  dissolTe  the  incorporation  of  a special 
road  district  under  Section  0057,  supra,  the  county  must 
stand  on  the  proposition  that  it  has  adopted  the  proTisione 
of  Article  9,  Chapter  42,  R.  3.  Mo,  1929,  but  according  to 
the  opinion  of  this  office  as  rendered  on  August  5,  1938, 
the  road  district  had  not  adopted  the  proyisions  of  Article 
9 for  the  re«ition  that  the  territory  set  out  in  the  peti- 
tion for  organization  of  the  special  road  district  did 
not  contain  any  city,  town  or  Tillage.  A further  reason 
for  not  following  the  proyisions  of  Section  8057  for  the 
dissolution  of  a special  road  district  would  be  that  dn 
case  the  yoters  yoted  against  the  dissolution  of  the 
special  road  district,  the  present  road  district  wo\ild 
be  in  the  same  situation  as  at  the  present  time.  This 
Section  8057  also  proyides  that  in  order  to  use  this 
method  of  dissolution,  the  z^ad  district  must  haye  been 
in  operation  for  a period  of  not  less  than  four  years, 
and  since  the  opinion  as  heretofore  mentioned  holds  that 
the  organization  of  the  special  road  district  was  inyalid, 
it  could  not  haye  been  in  operation  for  a period  of  four 
years.  Another  reason  why  Section  8057  should  not  be  used 
for  the  purpose  of  the  dissolution  of  the  special  road 
district  would  be  that  it  would  be  more  exx>ensiye  than 
the  proper  legal  procedure  for  the  determination  of  the 
legality  of  the  special  road  district  as  it  now  is  situated 
at  the  present  time. 

The  proper  remedy  to  obtain  a final  and  quicic  ad- 
judication as  to  the  legality  of  the  orgcmization  or  in- 
corporation of  the  special  road  district  would  be  by  quo 
warranto,  for  the  reason  that  the  record  proper  in  the 
case,  ¥d.thout  the  use  of  intrinsic  eyidenoe,  would  show 
on  its  face  that  the  territory  mentioned  in  the  petition 
for  a special  road  district  did  not  include  wholly  any 
city,  town  or  Tillage.  This  quo  warranto  proceeding  could 
be  filed  in  the  Circuit  Court  of  Lafayette  Co\mty,  and  it 
would  not  be  necesseury  that  it  be  filed  in  the  Supreme 
Court.  This  was  the  holding  in  the  case  of  State,  on  Inf. 
of  Killam,  Pros.  Atty. , et  al.  y,  Colbert  et  al. , 201  S.  W. 
52,  1.  c.  54,  273  Mo.  198,  where  the  court  said: 
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**It  is  argued  by  respondents  that  the 
ooxinty  court  had  authority  to  pass  upon 
the  facts  showing  whether  or  not  it  had 
Jurisdiction,  and,  haring  found  the  facts 
in  faror  of  its  Jurisdiction,  the  finding 
is  oonclusire.  This  finding  of  the  court 
was  a mere  conclusion  from  the  finding 
that  a proper  petition  was  filed  and  proper 
notice  serred.  And  it  stay  be  conceded  that 
the  county  coujrt  did  hare  Jurisdiction  of 
the  subject-matter  and  of  the  parties 
interested,  authorizing  it  to  incorporate  a 
road  district.  But,  under  the  authorities, 
it  must  not  only  hare  acquired  Jurisdiction, 
but  must  act  within  the  limits  of  the  Juris- 
diction so  acquired.  If,  haring  Jurisdic- 
tion of  the  subject-matter,  it  proceeded  to 
render  a Judgment  in  excess  of  its  Juris- 
diction, then  the  Judgment  is  a nullity. 

* « ♦ « 

"Respondents  cite  sereral  oases  in  support 
of  their  position.  All  these  are  oases 
where  the  facts  found  by  the  court  to  give 
it  Jurisdiction  are  either  specifically 
found  in  every  respect,  or  else  there  is  a 
finding  in  general  terms  from  which  the 
specific  facta  necessary  to  confer  Juris- 
diction are  preswed  to  hare  been  found, 
and  in  all  the  cases  cited  there  were  col- 
lateral attacks  upon  the  Judgments.  A quo 
warranto  proceeding  is  a direct  attack  upon, 
and  in  fact  the  appropriate  direct  proceed- 
ing by  which  to  attack,  the  validity  of  the 
county  court's  order  incorporating  the  dis- 
trict. State  ex  rel.  v.  .Vilson,  216  ko.  loo. 
oit.  275,  115  S.  W.549i  State  ex  inf.  Fleming, 
158  Ko.  loc.  oit.  561,  59  S.  W.  US}  State 
ex  rel.  r.  kining  Co.,  262  ko.  503,  171  S.  W. 
356." 
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The  above  case  should  be  distinguished  from  the 
case  of  State  ex  inf.  Kayfield,  Pros.  Atty. , ex  rel.  D.  II. 
Cook  V.  Dougan.  264  3.  Vf,  997,  305  Mo.  383,  in  which  case 
the  record  proper  did  not  show  want  of  Jurisdiction  of 
the  county  court  to  make  an  order  in  compliance  with  the 
organization  of  a special  road  district  without  the  show- 
ing  of  Intrinsic  evidence  outside  of  the  record. 


CONCUPSIOH 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  if  the  county  court  should  rely  upon 
the  opinion  of  this  office  dated  August  5,  1938,  conoemi^ 
the  Odessa  Special  Road  District  and  proceed  to  properly  in- 
corporate another  special  road  district  which  would  include 
the  whole  city  of  Odessa,  it  might  result  in  the  same  situa- 
tion as  the  present  road  district  and  thereby  make  the  bonds, 
if  issued,  non-saleable. 

It  is  further  the  opinion  of  this  department  that  by 
following  the  opinion  of  this  office  as  written  August  5, 

1938,  concerning  the  Odessa  Special  Road  District,  if  an 
election  for  the  dissolution  of  the  special  road  district 
under  Section  8057,  Session  Laws,  1935,  page  343,  was  held 
and  defeated,  the  same  situation  would  remain  as  now  exists 
in  reference  to  the  sale  of  bonds.  If  issued  for  the  improve- 
ment of  roads  in  the  special  road  district  as  now  situated. 

It  is  further  the  opinion  of  this  department  that  a 
writ  of  q.uo  warranto  filed  in  the  Circuit  Court  by  the 
Prosecuting  Attorney  of  Lafayette  County  attacking  the  orders 
of  the  County  Court  made  by  reason  of  said  orgbnlzation  of 
the  special  road  district  is  the  proper,  speediest  and  less 
expensive  procedure  for  testing  and  obtaining  a final  adjudi- 
cation of  the  orgainlzation  of  the  Odessa  Special  Hoad  District 
under  Section  8024,  R.  S.-  Mo.*  1929. < 

Respectfully  submitted 


approved: 


W.*  J.  BURKS 

Assistant  Attorney  General  > 


J.  E.  TAit.6R 

(Acting)  Attorney  General 
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COUNTS  BUDGET  ACT:  County  Treasurer  cannot  pay  unregistered 

warrants  out  of  Class  2 when  there  are 
registered  warrants  outstanding  payable- 
^ out  of  Class  !• 


?!onorable  Bryan  i-.oss 
ixoute  1 

Hillsboro,  i-issourl 


A^ar  -jlr: 


..e  tiave  yovr  letter  of  jUecember  8,  1938,  v/hlch 
reads  as  follows: 

”Aa  I have  been  elected  Coxinty  Treasurer 
of  Jefferson  County  I would  like  to  have 
an  opinion  or  advice  in  regard  to  the 
following. 

"It  la  jay  understanding  that  it  has  been 
a custom  to  pay  Be tit  Jury  and  Inquest 
fees  when  same  are  presented  to  the 
Treasurer,  ssune  being  charged  to  Class  2 
of  the  Budget. 

"Jefferson  County  operates  on  anticipated 
revenue  and  I am  wondering  if  it  is  legal 
to  pay  the  above  when  you  hav'^  registered 
v/arrants  outstanding  in  Class  lio.  1. 

"1  v/ould  like  to  hear  from  you  as  soon  as 
j^ossible  as  1 take  over  the  duties  of 
i'rea  surer  on  January  Ist,  1959#" 

Jefferson  County,  accordljoj  to  the  Federal  census 
of  1930,  has  a population  of  27,663  and  la  governed  by 
■sections  1 to  8,  inclusive,  of  the  ^ssion  Laws  of  Missouri, 
1933,  page  340,  which  is  known  as  the  County  Budget  <.ct. 
sections  2 and  6,  ^^esslon  laws  of  1933,  page  340,  were 
amended  by  the  ^ssion  Laws  of  1937,  page  422.  Class  1 
of  bectlon  2 of  said  lav;  reads  as  follows: 
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"The  county  court  shall  set  aside  and 
apportion  a sufficient  sum  to  care  for 
insane  pauper  patients  in  state  hospitals. 

Class  1 sh^l  be  the  first  obligation 
against  the  county  and  shall  have  priority 
of  payment  oyer  all  other  classes." 

Class  £ of  Section  £ of  said  laws  reads  as  follows: 

"Next  the  county  court  shall  set  aside 
a sum  sufficient  to  pay  the  cost  of  elec- 
tions and  the  cost  of  holding  circuit 
court  in  the  county  where  such  expense  is 
made  chargeable  by  law  against  the  county 
except  where  such  expense  is  provided  for 
in  some  other  classification  by  this  act. 

This  shall  constitute  the  second  obligation 
of  the  county  and  all  proper  claims  coming 
under  this  class  shall  have  priority  of 
payment  over  all  except  class  1. 

"In  estimating  the  amount  required  in  class  2 
the  county  court  shall  set  aside  and  apportion 
in  the  budget  a sum  not  less  for  even  years 
than  the  sum  actually  expended  in  the  last 
even  numbered  year  and  for  odd  years  an  amount 
not  less  than  the  amount  that  was  actually 
expended  during  the  last  preceding  odd  num- 
bered year." 

Claes  1 of  Section  2 contains  the  phrase  or  sentence, 
"Class  1 shall  be  the  first  obligation  against  the  county 
and  shall  have  priority  of  payment  over  all  other  classes." 
This  means  that  if  any  money  is  arailable,  it  should  be 
first  apportioned  to  Class  1 before  available  money  is 
appropriated  to  any  other  class  of  the  fund  to  complete  the 
full  apportionment  or  appropriation  to  that  fund.  In  other 
words,  sufficient  money  must  be  apportioned  out  of  the  general 
fund  which  would  be  subject  to  warrants  first  out  of  the  fund 
or  cash  on  hand  set  aside  for  Class  1 in  preference  to  other 
classes.  This  does  not  mean  that  if  the  complete  apportion- 
ment or  appropriation  to  Class  1 under  the  Budget  Act  has 
been  exhausted,  then  more  money  should  be  subject  to  warrant 
which  would  deprive  the  other  classes  of  their  full  apportion- 
ment or  appropriation. 
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Section  1,  Laws  of  Missouri,  1933,  page  340,  states 
as  follows: 


"The  oounty  court  shall  classify  pro- 
posed expenditures  according  to  the 
classification  herein  provided  and 
priority  of  payment  shall  be  adec^uately 
provided  according  to  the  said  classifi- 
cation and  such  priority  shall  be  sacredly 
preserved." 

Section  2,  Class  1,  Session  Laws  of  Missouri,  1937, 
page  422,  states  as  follows: 

"Class  1 shall  be  the  first  obligation 
against  the  county  and  shall  have  priority 
of  payment  over  all  other  classes." 

Section  2,  Class  2,  Session  Laws  of  Missouri,  1937, 
page  422,  states  as  follows: 

"This  shall  constitute  the  second  obliga- 
tion of  the  county  and  all  proper  claims 
coming  under  this  class  shall  have  priority 
of  payment  over  all  except  class  1. 

Reading  all  together,  it  clearly  shows  that  the 
Legislature  intended  to  direct  the  county  court  that  morally 
Class  1 and  Class  2 should  have  a full  and  sufficient  ap- 
portionment and  appropriation  in  preference  to  any  of  the 
other  classes. 

This  apportionment  must  be  considered  the  same  as 
an  appropriation  and  is  so  described  In  Sections  9 to  20, 
inclusive,  of  the  1933  Budget  Act  which  apply  only  to 
counties  of  more  than  fifty  thousand  population.  Funds  can 
not  be  reallocated  from  the  funds  of  one  class  to  another 
unless  there  is  a balance  in  a certain  fund  and  the  objects 
of  its  creation  are  and  have  been  fully  satisfied. 

The  proceeding  of  reallocation  of  f\mds  in  counties 
of  less  than  fifty  thousand  population  is  governed  by  Sec- 
tions 12167  and  12168,  R.  S.  Mo.  1929,  which  are  not  in  . 
conflict  with  the  Budget  Act  of  1933  or  1937.  Sections 
12167  and  12168  read  as  follows: 
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"Sao.  12167.  Wheneyer  there  is  a 
balance  in  anj  oounty  treasury  in  this 
state  to  the  credit  of  any  special  fund, 
which  is  no  longer  needed  for  the  purpose 
for  which  it  was  raised,  the  county  court 
may,  by  order  of  record,  direct  that  said 
balance  be  transferred  to  the  credit  of 
the  general  rerenue  fund  of  the  county, 
or  to  such  other  fund  as  may,  in  their 
judgment,  be  in  need  of  such  balance.” 


"Sec.  12166,  Nothing  in  the  preceding  sec- 
tion shall  be  construed  to  authorize  any 
county  court  to  transfer  or  consolidate  any 
funds  not  otherwise  provided  for  by  law, 
excepting  balances  of  funds  of  which  the 
objects  of  their  creation  are  and  have  been 
fully  satisfied." 

In  your  request  you  say  that  warrants  payable  out 
of  Class  1 have  been  registered  and  unpaid  when  at  the 
same  time  petit  juror  and  inquest  fees  have  been  paid  out 
of  Class  2 appropriation.  X am  asiiuming  that  the  juror 
or  inquest  fees  were  paid  on  scrip  or  warrants  that  were 
not  protested  and  registered. 

Jurors  are  to  be  paid  out  of  Class  2 under  the 
method  prescribed  in  Sections  8765  and  8767,  H.  S.  Mo.  1929, 
which  read  as  follows: 

"Sec.  6765.  Upon  the  demand  of  such  juror, 
the  clerk  shall  give  him  a scrip,  verified 
by  his  official  signature,  showing  the  amount 
which  such  juror  is  entitled  to  receive  out 
of  the  county  treasury." 


"Sec.  6767.  The  treasurer  of  the  county  is 
hereby  required,  upon  the  presentation  to 
him  of  any  scrips  given  by  the  clerk  afore- 
said, to  pay  the  same  out  of  any  money  in  the 
treasury  appropriated  for  county  expenses. 
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in  the  same  manner  and  subject  to  the 
same  rules  as  county  warrants;  and  said 
scrip  shall  be  recelred  by  the  sheriff, 
collector  or  other  proper  officer  in  the 
payment  of  any  debt  due  the  county." 

Inquest  fees  are  paid  according  to  Section  11636, 

R.  S.  Mo.  1929,  and  are  payable  out  of  Class  4.  Section 
11636  reads  as  follows: 

"The  county  court  may  authorize  and  re- 
quire the  coroner  to  pay,  at  the  view  or 
inquest  itself,  the  legal  fees  due  to 
jurors,  witnesses  and  interpreters  at  the 
same,  out  of  money  to  be  adTanoed  to  him, 
from  time  to  time,  out  of  the  county 
funds,  ♦ * 

It  will  be  noticed  that  jury  scrip  shall  be  paid  in 
the  seme  manner  as  warrants  and  that  the  county  court  sets 
aside  a certain  amount  for  the  performance  of  the  duties  of 
the  coroner  under  Class  4 of  the  Budget  Act. 

VQien  the  county  becomes  Indebted  to  anyone  under  any 
of  the  six  classes  set  out  In  ;t3ection  2,  Laws  of  1937,  page 
422,  it  orders  the  clerk  to  draw  a warrant  on  that  fund  as 
set  out  in  accordance  with  Section  12169,  R.  S.  Mo.  1929, 
vrtiich  reads  as  follows: 

"vnien  the  county  court  shall  ascertain 
any  sum  of  money  to  be  due  from  the  county, 
as  aforesaid,  such  court  shall  order  its 
clerk  to  issue  therefor  a warrant,  specify- 
ing in  the  body  thereof  on  what  account  the 
debt  was  incurred  for  which  the  same  was 
issued,  and  unless  otherwise  provided  by 
law,  in  the  following  form: 

"Treasurer  of  the  county  of  : Pay  to 

dollars,  oui  o^  any  money  in 

the  treasury  appropriated  for  ordinary  county 
expenditures  (or  express  the  particular  fund, 
as  the  case  may  require). 
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”CHv#n  at  th«  oourthouse,  this^ day 

of  19  by  order  of  the  county 

oourt. 

Attest:  C D,  olerk.  A B,  president." 

The  oounty  oourt  sets  aside  and  apportions  a cer- 
tain SUB  to  each  of  the  six  classes  as  set  out  in  Section 
e,  Session  Laws  of  1937,  page  442,  and  Section  2,  Session 
Laws  of  1933,  page  344,  after  taking  into  consideration 
the  finances  of  the  county  under  information  furnished  by 
the  olerk  of  the  oounty  oourt  under  Section  4,  Laws  of 
liissouri,  1933,  page  343,  which  mainly  recites  the  estimated 
receipts  and  outstainding  indebtedness.  When  the  estimated 
receipts  are  not  paid  in  as  expected,  it  becomes  necessary 
to  issue  warrants  upon  funds  when  there  is  no  money  to 
pay  said  warrants.  ^Then  warrants  are  presented  to  the 
oounty  treasurer  and  there  be  no  money  in  the  oounty  treasury 
for  that  purpose  out  of  that  fund  set  aside  for  that  particu- 
lar olass,  the  treasurer  must  register  same  under  Section 
12171,  H.  d.  ko*  1929,  which  reads  as  follows: 

"No  oounty  treasurer  in  this  state  shall 
pay  any  warrant  drawn  on  him  unless  such 
warrant  be  presented  for  payment  by  the 
person  in  whose  faror  it  is  drawn,  or  by 
his  assignee,  executor  or  administrator; 
and  when  presented  for  payment,  if  there 
be  no  money  in  the  treasury  for  that  pur- 
pose, the  treasurer  shall  so  certify  on  the 
back  of  the  warrant,  and  shall  date  and  sub- 
scribe the  same." 

By  presuming  that  the  fund  apportioned  to  Class  1 
of  Section  2 of  the  Budget  Act  is  now  exhausted  and  the 
warrants  are  now  being  protested  and  registered,  they  should 
be  entered  in  accordance  with  the* prorlsions  of  Section  12139, 
£.S.  Mo,.  1929.  The  Budget  Act  of  1933  does  not  proride  for 
a transiar  of  funds  in  counties  under  fifty  thousand  popula- 
tion, as  it  does  in  Section  16  which  applies  to  counties 
orer  fifty  thousand  population.  Warrants  protested  and 
registered  can  be  paid  out  of  their  respective  funds  in 
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counties  unaer  fifty  thousand  population  only  when  the 
funus  are  transferred  under  the  provisions  of  oectlon 
12168,  supra,  which  Is  possible  where  other  classes,  except 
Class  6,  have  a surplus* 


Conclusion* 

In  view  of  the  terms  of  the  judge t act,  we  are  of 
the  opinion  that  In  counties  vinder  fifty  thousand  popula- 
tion It  Is  not  Illegal  for  warrants  to  be  Issued  under 
Class  2,  action  2,  Laws  of  klssourl,  1957,  page  422,  If 
the  warrants  are  not  In  excess  of  the  amount  allotted  In 
the  estimate  to  Class  2,  but  warrants  Issued  In  Class  2 
should  not  be  paid  until  all  outstanding  registered  warrants 
have  been  paid  In  Class  1* 

It  Is  further  the  opinion  of  this  Department  that 
when  Class  1 has  outstanding  registered  warrants  and  no  funds 
are  In  Class  1,  but  funds  are  In  Class  2,  then  the  funds  of 
Class  2,  or  of  any  other  Class,  should  be  transferred  to 
Class  1,  In  other  words.  In  order  to  preserve  the  priorities, 
tii6  w&rr&nts  Issuod  JLn  Cl&ss  X sliould  receive  priority  of 
payment  over  any  other  warrants  Issued  In  any  other  Classes* 


Respectfully  submitted 


vv.  J,  buhke 

''‘^sslstant  atcorney-General 


Ai'i  KOViJiD: 


' CGv'^LL  K.'  EJilfT 

(acting)  Attorney-General 
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OFFICERS: 

WOIHEN  HOLDING  OFFICE  OP 
TRUSTEE  IN  VILLAGES: 


Women  may  be  elected  to  the  office  of 
trustee  In  towns  and  villages. 


January  10,  1938 


Mr.  Charles  E.  Murrell,  Jr,, 
Prosecuting  Attorney, 

Adair  County, 

Kirks vllle,  Missouri. 

Dear  Sir: 


FILED 


This  office  acknowledges  receipt  of  yovir  request 
for  an  official  opinion  iMilch  Is  as  follows i 

"I  would  like  to  have  an 
opinion  on  the  fo  lowing 
question:  Can  women  vote 
and  hold  the  office  of 
trustee  in  towns  and 
villages  in  the  State  of 
Missouri. 


The  question  bothering  me. 

Is  the  effect  of  town 
ordinances  passed  by  trust- 
ees where  titiere  is  a woman 
member  of  the  board  of  trust- 
ees. I wovild  like  to  call 
your  attention  to  the  follow- 
ing statutes:  Sections  7093,  x 

and  7139  R.S.  Mo.  1929,  and 
also  to  Section  2 of  Article 
8,  of  the  Constitution  of 
Missouri . " 

Section  7093  R.S.  Mo.  1929  provides  as  fo  lows: 

"No  person  shall  be  a trustee 
who  shall  not  have  attained 
the  age  of  twenty  one  years; 
who  shall  not  be  a male  cit- 
isen  of  the  United  States; 
idio  shall  not  be  an  inhabitant 
of  the  town  at  the  time  of 
his  election,  eind  reside  there- 
in for  one  whole  year  next 
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preceding,;  who  sliall  not  be 
a householder  w thin  the 
limits  of  such  town;  and 
every  tiruatee  shall  hold 
his  office  for  the  term  of 
one  year,  and  until  a 
successor  Is  elected  and 
qualified," 

Section  7139  R.S.  Mo.  1929  provides  as  follows: 

"All  male  ^.ersons,  of  the 
age  of  twenty-one  years, 
residing  within  the  limits 
of  any  Incorporated  town 
or  clt-^,  and  idio  shall  have 
resided  within  the  same  for 
sixty  days  next  preceding 
an  election.  If  otherwise 
qualified  by  the  Constitution 
and  laws  of  this  state,  shall 
be  entitled  to  vote  at  all 
elections  of  town  officers; 
and  no  property  qualification 
shall  be  required  by  any  per- 
son to  render  him  eligible  to 
any  office  in  any  city  or  In- 
corporated town," 

Article  8,  section  2 of  the  Constitution  of  Missouri 
provides  as  follows: 

"All  dtlsens  of  the  United 
States,  including  occupants 
of  soldiers*  and  sailors* 
homes,  over  the  age  of  twenty- 
one  years  who  have  resided  in 
thl s state  one  year,  and  In 
the  county,  city  or  town  sixty 
days  Immediately  preceding  tne 
election  at  #ilch  they  offer 
to  vote,  azd  no  other  person, 
shall  be  entitled  to  vote  at 
all  elections  by  the  people; 
provided,  no  Idiot,  no  insane 
person  and  no  person  while 
kept  in  any  poor-house  at 
public  expense  or  while  con- 
fined In  any  public  prison 
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shall  he  entitled  to  vote, 
and  peraona  convicted  of 
felony,  or  crime  connected 
with  the  exercise  of  the 
rlglit  of  suTfrage  may  he 
excluded  hy  law  from  the 
ri^ts  of  voting." 

Constitutional  Amendment  number  1 of  1921,  page  195 
Lews  of  Missouri,  1921  first  and  second  extra  sessions  Is 
f.s  follows: 


"Proposed  constitutional 
aiiiendment  enabling  women 
to  hold  any  office  in  this 
state . 

JOINT  AND  a)NCUr<Ki£KT  RiiSO- 
LUTION  submitted  to  the 
qviallfled  voters  of  Missouri 
an  amendment  to  the  Consti- 
tution thereof  so  as  to 
enable  women  to  hold  any 
office  In  this  state* 

Be  it  resolved  by  the  Senate  * 
'EEe~?onae  of  I^epresentailyea 
ooncurrlngnEhere  In,  aa  followat 

That  at  the  apecial  election 
to  be  held  In  tids  atate  on 
Auguat  2,  1921,  there  shall  be 
sulmiltted  to  the  qualified 
voters  of  the  state  for  adopt- 
ion the  following  amendment 
to  the  Constitution  thereof: 

No  person  shall  bo  disqualified 
from  holding  office  In  tills 
state  on  acco  nt  of  sex,  and 
those  provisions  In  the  Consti- 
tution of  Missouri  Inquiring 
that  persons,  to  be  eligible  for 
certain  offices,  must  have  been 
qualified  voters  for  a certain 
number  of  years,  shall  not  apply 
to  women  who  have  the  necessary 
qualifications  of  cltlsenshlp 
until  after  the  nineteenth  amend- 
ment to  the  Constitution  of  the 
United  States  shall  have  been 

In  effect  an  equivalent  nuisber 
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nxxzEiber  of  years. 

For  proposition  No.  2 at  August 
election  (Constitutional  Amend- 
ment No.  1),  169,250|  against, 

147,751." 

Prom  your  Inquiry  it  appears  that  there  is  a confusion 
in  the  provisions  of  Sections  7093  and  7139  R.S.  Mo.  1929  aid 
with  the  constitutional  provisions  relating  to  the  ri^ts  of 
women  to  vote,  however,  upon  an  examination  of  the  provisions 
of  the  constitution  and  the  constitutional  amendment  above 
cited,  it  appears  that  women  have  been  given  the  right  to 
vote  and  the  right  to  hold  office. 

"In  Rose  v.  Sullivan  (1919)  56 
Mont.  460,  185  Pac.  562,  w]^re  tl.e 
question  presented  was,  *Can  a 
wo’an,  otherwise  qualified,  be 
, denied  the  right  to  hold  the  office 

of  county  aiidltor  because  of  her 
sex, • under  a statute  providing, 
in  effect,  that  the  auditor  shotild 
be  some  'male  person,'  it  was  held 
that  since  the  Stiffrage  Amendment 
had  effect  to  strike  from  the  con- 
stitutional provision  describing 
the  qualifications  for  voters  the 
word  'male,'  and  any  person  qual- 
ified to  vote  is  eligible  to  be 
elected  to  state  office,  it  also 
had  the  effect  to  strike  from  the 
statute  the  word  'male, ' so  that 
women  are  now  eligible  to  be 
elected  to  the  office  of  auditor." 

(At  71  A.  L.  R.,  page  1334) 

It  further  appears  that  there  is  a conflict  in  the 
sections  of  the  statutes  hereinbefore  cited  and  in  the  pro- 
visions of  the  constitution  and  the  constitutional  amendment. 
Volrrme  12,  Corpus  Juris,  page  726,  section  97,  la  as  follows i 

"While  a new  constitution  is, 
by  its  very  natv>re.  Intended  to 
supersede  a prior  constitution, 
it  is  not  intended  to  supeisede 
the  entire  body  of  statutory  law. 

To  the  extent,  therefore,  that 
existing  statutes  are  not  express- 
ly or  impliedly  repealed  by  the 
constitution,  they  remain  in  full 
force 'and  effect.  However,  statutes 
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may  ha  nullified.  In  so  far  as  future 
operation  is  oonoemed,  by  a consti- 
tution as  well  as  by  statute|  and  the 
constitution,  as  the  highest  and  most 
recent  expression  of  the  law-making 
power,  operates  to  repeal,  not  only 
all  statutes  that  are  expressly  eniuner- 
ated  as  repealed,  but  also  all  that 
are  inconsistent  with  the  full  operation 
of  its  provisions." 

In  the  ease  of  Kansas  City,  Ft.  Srrdth  and  H.R.  Company, 
V.  Thornton,  152  Mo.  570,  575,  we  find  that  the  court  saldi 

"•iKHHHuv#  It  is  the  duty  of  the  courts 
to  enforce  the  organic  law  and  to 
brush  aside  any  statute  idiioh  conflicts 
with  it  idmther  it  was  passed  before  or 
after  the  Constitution  was  adopted  «««." 

CONCLLSION 

It  is  therefore  the  opinion  of  this  department  based 
upon  the  constitutional  provisions  hereinbefore  cited  and  the 
cases  cited  that  women  have  a right  to  vote  and  to  hold  the 
office  of  trustee  in  towns  and  villages  in  the  State  of  Missouri 
provided  they  have  the  other  qualifications  prescribed  for 
voters  and  office  holders. 


Respectfully  submitted. 


TRYE  W.  BURTON 
Assistant  Attorney  General 


APPROVLDi 


J."E. 

(Acting)  Attorney  General 
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Section  7774  is  to  be  treated  as  a 
criminal  statute. 


Pebruairy  17,  1938 


Mr.  Charles  £.  Murrell,  Jr., 
Prosecuting  Attorney, 

Adair  County, 

Klrksvills,  Missouxd.. 


Dear  Sir: 

This  will  acknowledge  receipt  of  yom*  request  dated 
Februr ry  11,  1938  requesting  an  opinion  which  is  as  fol'ows* 

"I  would  like  to  have  an  opinion  from 
your  office,  on  the  following  questions! 

(1)  Is  the  seller  of  a laotor  vehicle, 
idio  sells  a motor  vehicle,  and  falls  to 
deliver  a Certificate  of  Title,  subject 
to  prosecution  under  the  Crimi^l  Laws? 

(2)  Is  Section  number  7774  to  be  treat- 

^ as  a Criminal  Statute  upon  the  violation 
of  the  terms  of  said  Section?” 

Section  7774  of  Article  I,  chapter  41  of  R.S.  Ho.  1929 
reads  as  follows i 

In  the  event  of  a sale  or 
transfer  of  ownership  of  a motor  vehicle 
or  trailer  for  which  a certificate  of 
ownership  has  been  issued  the  holder  of 
such  certificate  shall  endorse  on  the 
same  an  asslgnmeni  thereof,  with  warranty 
of  title  in  form  printed  thereon,  and 
presoz*ibed  by  the  ccamnissioner,  with  a 
statement  of  all  liens  or  encu^rances 
on  said  motor  vehicle  or  trailer,  and 
deliver  the  same  to  the  buyer  at  the 
time  of  the  delivery  to  him  of  said 
motor  vehicle  or  trailer.  The  buyer 
shall  then  present  such  cez^ificate, 
assigned  as  aforesaid,  to  the  coisnis- 
aioner,  at  the  time  of  making  appli- 
cation for  tho  registration  of  such 
swtor  vehicle  or  trailer,  sdiereupon 
a new  certificate  of  ownership  shall 
be  issued  to  the  buyer,  the  fee  there- 
for being  $1.00. 
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Ifr.  Charles  K.  lAurrell,  Jr* 


The  word  "aball"  has  been  Interpreted  in  the  ease  of 
State  ex  rel  Stevens  v.  ^i/urdenian,  246  S.Vt*  189,  paragraph  7; 

295  Mo.  566: 

"These  are  orlm'nal  statutes,  and  should 
be  strictly  construed  in  the  interest  of 
the  liberty  of  the  citizen.  The  statute 
says  the'  defendant  'shall  be  entitled  to 
be  disdharged*  save  in  the  two  excepted 
situx'.tions,  supra.  .Usually  the  use  of  the 
'vord  'shall*  indicates  a mandate,  and 
unless  there  are  other  things  in  a statute 
it  indicates  a mandatory  statute.  Espeo- 
ially  is  this  true  in  a statute  calling 
for  strict  construction." 

Section  7786,  paragraph  D specifically  seta  out  punish- 
ment in  varioi's  sections  of  article  I,  cha. ter  41  and  then  sets 
out  a punishment  of  the  violation  of  other  provisions  oi'  the 
article.  Section  7786,  paragraph  D of  article  I,  chapter  41 
reads  as  follows: 

"(d)  Any  person  idio  violates  any  of  the 
other  provisions  of  ttils  article  shall, 
upon  conviction  thereof,  be  punished  by 
a fine  of  not  less  than  five  dollars 
(^5.00)  or  more  than  five  hundred  dollars 
(^lO.OO)  or  by  imprisonment  in  the  ooirnty 
jail  for  a term  not  exceeding  two  jevra,  or 
by  both  such  fine  and  Inqprison^ent.” 

In  Section  7774  a provision  is  made,  however,  as  to 
dealers  of  any  oars  which  does  not  require  a certificate  as 
provided  in  the  body  of  Section  7774.  This  provision  reads 
as  follows: 


Pour  months  after  this  law 
takes  effect  and  thereafter,  it  shall  be 
unlawful  for  any  person  to  buy  or  sell 
in  this  state  any  motor  vehicle  or  trail- 
er registered  under  the  laws  of  this  state, 
unless,  at  the  time  of  the  delivery  there- 
of, there  shell  pass  between  the  parties 
such  certificate  of  ownership  with  an 
asslgipnent  thereof,  as  herein  provided, 
and  the  sale  of  any  motor  vehicle  or 
trailer  registered  tmder  the  laws  of  this 
state,  without  the  assignment  of  such 
certificate  of  ownership,  shall  be  fraud- 
1x1  on^  cuid  void# 
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Provided,  however,  that  no  such 
certificates  a/iall  be  required  In 
the  case  of  new  motor  vehicles  or 
trailers  sold  by  manufacturers  to 
dealers.  Dealers  shall  execute  and 
deliver  bills  of  sale  In  accordance 
with  forms  prescribed  by  the  coinnls- 
sioncr  for  all  new  cars  sold  by  them. 

On  the  presentation  of  a bill  of  sale, 
executed  in  the  fora  prescribed  by  the 
commissioner,  by  a marmfacturar  or  a 
dealer  for  a new  car  sold  In  t^ls  state, 
a certificate  of  ownership  shall  be 
Issued.  " 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  a seller  of  a 
motor  vehicle  who  falls  to  deliver  a certificate  of  title. 

Is  subject  to  prosecution  under  the  criminal  laws  and  It  Is 
also  the  opinion  of  this  office  that  Section  7774  is  to  be 
treated  as  a criminal  statute  upon  the  violation  of  the  terms 
of  said  section. 


Hesp)eotfully  submitted. 


w.  j.  Buiatis 

Assistant  Attorney  General 


APPHOVED* 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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LICENSE  TAX: 


' I V 

^-Yillage  cannot  subdivide  merchants  as  a class 
and  levy  an  unequal  tax  on  a subdivided  class* 


February  ZS,  1938. 


kr.  Arthur  C.  Vuellar, 
Prosecuting  Attorney, 
Hermann,  kissouri. 


Dear  Sir: 


'lie  have  your  letter  under  date  of  February  9th 
requesting  an  opinion  from  this  office,  together  with 
the  copy  of  the  ordinance  submitted  us,  which  letter  is 
as  follows:  ^ 

"Will  you  icindly  give  this  office 
your  opinion  on  the  following  question: 

"Can  a village,  existing  as  such  under 
the  laws  of  kissouri,  acting  through 
its  board  of  trustees  legally  pass  an 
ordinance  to  impose  and  collect  a tax 
on  gasoline  sold  at  retail  within  the 
limits  of  the  village?" 

As  a preliminary  matter,  we  will  first  say  that 
the  tax  ii:entioned  is  not  levied  on  gasoline  as  such,  but 
only  indirectly  so  as  an  occupation  tax,  to  be  paid  by  the 
person,  firm,  or  corporation,  who  sells  the  gasoline  at 
retail,  and  such  vendor  is  classed  as  a merchant. 

In  the  above  respect  the  case  of  Viquesney  v.  Kansas 
City,  266  8.  W.  700,  is  in  point,  the  court  saying  at  page 
702: 

"The  first  question  for  determination 
is  whether  the  tax  of  1 cent  a gallon 
on  the  gasoline  sold  by  the  dealer  is 
a property  tax  or  an  excise  or  occupation 
tax.  Where  a tax  is  imposed  and  is 
measured  by  the  amount  of  business  done 
or  the  extent  to  which  the  privilege  is 
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conferred  or  exercised  hy  a taxpayer, 
irrespeotlTe  of  the  value  of  hla  assets, 
it  is  an  ’excise  tax.'  ♦ ♦ ♦ 

"Vfhere  a tax  is  measured  by  the  gross 
receipts  of  the  business,  the  amount  of 
premiums  received  by  an  insurance  company, 
the  number  of  carriages  kept  by  a livery 
stable,  the  number  of  passengers  trans- 
ported by  a street  railway  company,  and 
other  taxes  of  that  natxire,  it  is 
'occupation  tax'— one  form  of  excise  tax. 

It  has  been  applied  to  the  volume  of 
gasoline  sold,  such  as  the  tax  we  have 
under  consideration  here." 

Section  7097,  R.  S.  ilo.  1929,  relating  to  villages, 
provides,  among  other  things,  as  follows: 

"Such  board  of  trustees  shall  have  power 
* * * to  license,  tax  and  regulate 
merchants." 

No  authority  is  given  under  said  section  to  regulate 
gasoline  vendors,  gasoline  filling  stations,  or  the  like. 

Section  7287,  B.  S.  i:o.  1929,  which  applies  to  all 
cities,  towns  and  villages,  provides  as  follows: 

"Mo  municipal  corporation  in  this  state 
shall  have  the  power  to  impose  a license 
tax  upon  any  business  avocation,  pursuit 
or  calling,  unless  such  business  avocation, 
pursuit  or  calling  is  specially  named  as 
taxable  in  the  charter  ol^  such  municipal 
corporation,  or  \uiless  such  power  be  con- 
ferred by  statute." 

Section  7097,  referred  to,  constitutes  the  charter 
of  a village  so  far  as  the  authority  to  levy  a license  tax 
is  concerned,  and  the  occupation  of  a gasoline  filling  station, 
or  gasoline  vendor,  or  the  like,  is  not  specified  therein. 

The  real  question  involved  in  yoxir  inv^uiry,  as  we  see 
it,  is  whether  or  not  the  village  of  Uorrison  has  a right  to 
classify  the  different  kinds  of  merchants  so  as  to  make 
gasoline  merchants  a special  class,  or  subdivision  of  the 
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general  class,  in  view  of  the  fact  that  there  is  no  statutory 
or  charter  power  granted  towns  or  villages  so  to  do* 

V/e  are  persuaded  to  the  belief  that  the  case  of 
Kansas  City  v.  Crush,  151  Ko.  128,  is  controlling  in  the 
matter  before  us.  In  this  case  Kansas  City  undertook  by 
ordinance  to  classify  into  a distinct  class  the  seller  of 
or  dealer  in  produce  for  the  purpose  of  levying  a different 
license  tax.  The  substance  of  the  court's  opinion  is  that 
a produce  dealer  is  a merchant  and  one  of  the  general  class 
and  could  not  be  specially  dealt  with.  In  this  respect  the 
court  said,  1.  c.  135: 

"Nor  is  there  any  reason  why  a merchant 
who  deals  altogether  in  produce  should 
be  required  to  pay  450  for  the  privilege 
of  carrying  on  his  business  in  addition 
to  his  ad  valorem  tax,  while  his  neighbor 
who  deals  in  groceries,  hardware  or  dry 
goods  is  wholly  exempt  from  a license  tax. 

Itoth  are  merchants,  and  neither  is  subject 
to  more  burdens  than  the  other.  No  doubt 
exists  as  to  the  power  of  the  legislatxire 
or  of  a special  charter  to  divide  the 
various  occupations  into  different  classes, 
and  that  a tax  upon  all  persona  belonging 
to  one  class  would  not  be  obnoxious  to 
the  Constitution  merely  because  another 
class  was  not  taxed,  but  when  as  in  this 
case  the  ordinance  singles  out  a part  of 
a legal  class,  to  wit,  merchants,  and  imposes 
a burden  upon  it,  and  exempts  all  others  of 
the  same  class,  then  those  against  whom  this 
unjust  discrimination  is  directed  may  Justly 
complain  of  the  violation  of  the  constitu- 
tional guaranty  of  equality  of  taxation,  and 
equal  protection  of  the  laws.** 

vrhile  this  decision  shows  a distinction  in  tax  as 
between  the  produce  dealer  and  other  merchants  to  the  extent 
that  the  other  merchants  were  exempted  entirely  from  the  tax, 
yet  we  believe  the  same  principle  would  be  involved  if  the 
grocery,  hardware  or  dry  goods  merchants  had  been  required  to 
pay  some  tax  but  less  in  amount  than  the  produce  merchant. 
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Hence,  under  the  above  authority,  we  do  not  believe 
that  the  village  of  J'orrison,  having  levied  a flat  tax  of 
twelve  dollars  per  annum  on  all  merchants,  or  the  counter  part 
thereof,  namely,  dealers  in  goods,  wares  and  merchandise  of 
any  iclnd,  as  appears  by  the  ordinance  submitted,  has  the 
authority  to  classify  or  subdivide  merchants  as  a class  so 
as  to  embrace  a gasoline  merchant  or  dealer  in  a subdivision 
thereof.  Hovrever,  there  may  be  considerable  doubt  in'  this 
view,  and  for  this  reason  we  allude  to  the  following  cases, 
which  are  in  time  of  decision  subsequent  to  the  Orxish  case, 
as  follows: 


City  of  St.  Charles  v.  Schulte,  264  S.  W.  650; 

Viquesney  v.  Kansas  City,  supra; 
parte  AsotsKy,  5 3.  \i,  (2d)  22; 

Automobile  Gasoline  Co.  v.  City  of  St.  Louis, 

32  S.  W.  (2d}  281. 

In  City  of  St.  Charles  v.  Schulte,  supra,  the  court 
held  that  St.  Charles  had  a right  to  collect  a license  tax  on 
vendors  of  soft  drinks,  depending  on  the  nature  of  the  drink 
sold,  emd  could  classify  the  amount  of  tax  accordingly.  How- 
ever, from  a reading  of  the  opinion  in  this  case  it  does  not 
appear  that  the  issue  was  specifically  raised  and  presented  in 
the  case  as  to  whether  or  not  St.  Charles  had  sufficient  charter 
right  to  reclassify  or  subdivide  such  vendors. 

The  next  case  above  referred  to,  namely,  the  Viquesney 
case,  shows  that  in  the  motion  for  rehearing  the  court  had 
taken  into  consideration  the  charter  povrer  of  Kansas  City  to 
divide  the  various  occupations  into  different  classes,  hence, 
impliedly  recognizing  that  such  power  to  divide  should  exist 
in  the  charter. 

The  next  case  above  referred  to,  namely.  Ex  parte  Asotsky, 
a decision  en  banc,  shows  that  the  city  had  such  charter  power  to 
divide  into  different  classes,  and  which  charter  power  was  taken 
into  consideration  in  the  decision  of  the  case;  and  this  decision 
l^urther  recognizes  the  absence  of  such  power  at  the  time  the 
Crush  case  was  decided,  and  hence  differentiates  it  frcm  the 
principal  opinion  for  such  reason,  as  said  by  the  coiirt  at  page 
25: 


"Petitioner  relies  on  Kansas  City  v. 
Crush,  151  ilo.  128,  52  S.  W.  286.  It 
was  there  held  that  the  city  had  no  power 
to  license  eo  ncmilne  a produce  dealer 
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engaged  In  the  business  of  buying  and 
selling  potatoes,  apples,  etc.  The  city 
only  had  power  to  license,  etc.,  merchants 
as  & Claes.  Respondents  haTe  pointed  out 
thaT  the  charter  in  force  when  that 
ordinance  was  passed  did  not  authorize 
the  oit^ to  diVide  the  occupations. 
businesses,  etc. . into  different  classes. 
and  hence  the  Grush  Case  is  not  con- 
trolling." 

In  the  last  of  the  above  cases  referred  to,  namely. 
Automobile  Gasoline  Co.  v.  City  of  St.  Louis,  the  opinion 
shows  that  the  City  of  3t.  Louis  had  the  necessary  specific 
authority  to  divide,  subdivide  or  classify  the  various  oooupa- 
tions  which  it  was  authorized  to  tax,  so  whatever  the  St.  Louis 
opinion  might  say  relative  to  a city,  town  or  village  which 
is  not  given  such  charter  power  to  divide  would  be  obiter.  In 
this  last  named  case  it  will  be  noted  that  the  Crush  case  is 
considered  and  the  observation  made  that  Kansas  City  at  the 
time  in  question  was  not  authorized  ^ divide  occupations  into 
different  classes.  In  disoussinc  the  3t.  Charles  case,  the 
opinion  says  this,  1.  c.  266: 

"In  any  event  the  reasonixic:  snd  the 
conclusion  reached  in  the  St.  Charles  Case 
clearly  sustains  the  view  that  authority 
given  to  a city  by  its  charter  to  classify 
enumerated  subjects  of  taxation  does  noi 
violate  either  the  constitutional  or 
statutory  provisions  above  referred  to." 

In  reading  the  St.  Charles  case  we  do  not  find  therein 
what  the  court  in  the  City  of  St.  Louis  case  says  is  there,  as 
shown  by  the  excerpt  last  above  quoted.  However  that  may  be, 
the  St.  Louis  case  certainly  appears  to  hold  not  only  in  the 
principal  opinion,  but  also  by  the  discussion  it  malces  of  the 
Crush  case  and  the  St.  Charles  case,  that  authority  sho^d  be 
given  in  the  charter  of  a city,  town  or  villain  before  It  can 
undertake  a subdivision  of  the  merchant  class. 


CQNCLUSIOM. 


In  viev/  of  the  above  statutory  provisions,  tne  ordinance 
which  you  have  submitted,  and  the  above  oases  refeirred  to  in 
connection  therewith,  we  are  inclined  to  believe  that  the  village 
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of  tlorrison  does  not  have  suffiolant  authority,  under  the 
oirouastancas,  to  pass  the  proposed  ordinance.  Howerer,  we 
are  frank  to  say  that  this  conclusion  is  reached  with  seme 
doubt.  In  Tlew  of  the  seeming  conflict  vdilch  appears  to  exist 
more  or  less  In  the  court  rulings  herelnabOTe  referred  to, 
and  as  a consequence  a future  court  decision  may  be  the  only 
way  In  which  the  question  could  be  conclusively  determined. 


^Respectfully  submitted, 


j.  w.  aufyiiiGTON, 

Assistant  Attorney  General. 


APPHOViSDl 


(Acting)  Attozney  General. 
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Circuit  clerks  and  recorders  in  counties 
of  more  than  20,000  and  less  than  200,000 
cannot  be  separated  by  another  election 
under  Section  11538, 


March  21,  1938 


Mr,  Richard  H.  Muaaer, 
Prosecuting  Attorney, 
Johnson  Cotin ty, 
Warrensburg,  Missouri. 

Dear  Slrt 


This  vlll  acknowledge  receipt  of  your  request  dated 
March  17,  1938,  for  an  official  opinion,  which  Is  as  follows: 

"I  have  been  asked  by  the  Damooratlc 
Coomlttee  of  this  County  to  determlzw 
whether  or  not  there  Is  any  possible 
means  of  divorcing  the  offices  of  the 
Circuit  Clerk  and  the  County  Recorder 
which were  merged  by  a majority  of  40 
In  the  1956  election  In  this  County. 

A number  of  people  In  this  County  deem 
It  advisable  to  do  this.  May  we  have 
your  opinion,  please  as  to  whether  It 
Is  possible  to  have  a referendiim  vote 
on  this  In  the  election  this  f alland 
what  course  would  bo  the  best  to  pursue." 


Section  11538,  Laws  of  Missouri,  1933,  page  360  provides 
as  follows: 


"In  any  county  now  or  hereafter  having 
a population  of  20,000  and  less  than 
two  himdred  thousand  Inhabitants,  the 
question  of  combining  the  offices  of 
circuit  clerk  and  recorder  may  be  sub- 
mitted or  resubmitted,  to  the  cpiallfled 
voters  at  the  general  election  to  bo 
hold  in  the  year  1936,  or  any  four  or 
multiple  of  four  years  thereafter. 

Such  question  may  be  submitted  by  the 
county  court  upon  Its  own  motion,  and 
shall  be  submitted  by  the  coui  t upon’ 
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the  petition  of  tax  paying  citizens 
«ho  comprise  at  least  one  per  cent 
of  the  qualified  voters  of  the  oovmty. 

*****  If  a nmijorlty  of  those  vot- 
ing on  such  question  vote  In  favor  of 
abolishing  such  office,  then  after 
the  expiration  of  the  tezm  of  office  of 
the  recorder  then  In  office,  the  circuit 
clerk  of  such  county  shall  be  ex  officio 
county  recorder  and  subject  to  all  the 
provisions  of  this  chapter  pertaining 
to  counties  of  less  than  20,600  Inhabit- 
ants.” 

And  Section  11541,  Laws  of  1953/  page  362,  reads  as  follows t 

”At  the  general  election  to  be  held  In 
the  State  of  Mi-^^sourl  In  19o4  and  every 
four  years  thereafter.  In  all  counties 
wheM  the  office  of  (^rcult  Clerk  and 
Recorder  are  separate,  a recorder  of 
deeds  shall  be  elected."' 

Section  11538,  supra,  mentions  a fact  that  a vote  may 
be  had  In  counties  having  a population  of  twenty  thousand 
(20,000)  and  less  than  two  hundred  thousand  (200,000)  Inhabit- 
ants and  may  be  subsiltted  In  the  year  1936,  or 'resubmitted  every 
four  years  or  any  multiple  of  four  years  thereafter.  This 
section  only  applies  to  the  submission  or  resubmlsslon  of  the 
combining  of  the  office  of  circuit  clez^  and  recorder  and  not 
for  the  separation  of  the  circuit  clerk  and  recorder. 

The  constitutionality  of  this  section  was  upheld  In  the 
esse  of  State  ex  Inf.  Crain,  Prosecuting  Attorney,  ex  xel. 
Peebles,  v.  Moore.  In  this  case  idlilch  was  in  the  nature  of 
a quo  warranto,  K.  K.  Peebles  was  elected  recorder  of  deeds 
of  Christian  County  at  the  general  election  In  November,  1934, 
but  the  Secretary  of  State  mrefused  to  oonmlcslon  him  because 
of  the  enactment  of  Laws  of  Missouri,  1933,  page  360,  making 
the  circuit  clerk  ex  officio  recorder  In  counties  containing 
less  than  twenty  thousand  (20,000)  Inhabitants.  Christian 
• County  Is  one  of  these.  Its  population  according  to  the  census 
of  1930  being  thirteen  thousand  one  hundz*ed  sixty  nine  (15,169). 
At  the  same  election  L.  L.  Moore  was  elected  circuit  clerk. 

In  due  course  he  qualified  and  was  ooimnlssloned  as  circuit  clerk 
and  ex  officio  recorder  tinder  the  new  law,and  entered  upon  the 
performance  of  the  duties  of  bo^  offices.  The  appellant  who 
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was  elected  recorder  of  deeds  thi*o«^  the  prosecuting  attor- 
ney Instituted  the  quo  wari’aiito  proceeding  in  the  Circuit 
Court  of  Christian  County  to  oust  ihe  respondent  Moore  from 
office  of  recorder.  The  oa\ise  was  suhsoltted  on  an  agreed 
statement  of  facts  presenting  only  one  question— vihetiier  the 
Laws  of  Missouri,  1933,  page  3GC,  was  constitutional.  The 
circuit  court  upheld  the  law  and  it  was  afflnned  by  the  Supreme 
Court,  the  opinion  being  written  by  Chief  Justice  Ellison  and 
concm'red  in  by  the  Supreme  Court. 

The  population  of  Johnson  County,  Missouri,  according  to 
the  193Ci  census  was  twenty  two  thousand  four  hundred  thii’toen 
(22,413)  and  having  over  the  population  of  twenty  thousand 
(20,000)  as  set  otxt  in  Section  11538,  the  county  court  on  its 
orwn  motion  or  upon  petition  of  tax  paying  citizens  idio  comprise 
at  least  one  per  cent  of  the  qualified  voters  of  the  county  could 
by  proper  advertisement  have  the  question  submitted  to  a vote 
of  the  county. 

The  coui't  in  passing  on  the  constltutloxiallty  of  Section 
11638,  went  further  and  tested  the  constitutionality  of  all  of 
the  sections  and  in  their  opinion  in  paragraxxh  2 they  stated 
and  not  by  dictizm  but  speclficelly  passed  on  other  questions 
in  reference  to  the  Law  of  1933  in  regard  to  recorder  of  deeds. 

In  the  case  of  State  v.  Moore,  supra,  in  which  Christlai 
County  was  Involved  which  liad  a population  of  less  than  twenty 
thousand  (20,000)  inhabitants  and  did  not  come  under  the  section, 
the  Laws  of  1933,  page  360,  in  reference  to  tlie  election  for 
the  purpose  of  oomblnlno  the  circuit  clerk  and  the  recorder, 
but  the  court,  on  aoccunt  of  the  constitutionality  of  the  whole 
act  being  attacked,  decided  to  pass  upon  the  constitutionality 
of  each  paragraph  of  Section  11538  as  amended. 

Paragraph  2 of  the  same  case  roads  as  follows: 

* *Ris  contention  is  that  the  act 
attempts  to  delegate  legislative  power 
to  the  county  court,  by  permitting  that 
court  to  adopt  or  reject  the  law  re- 
quiring the  office  of  recorder  to  be  a 
separate  office  in  counties  having 
20,000  inhabitants  or  more.  It  is  to 
be  doubted  whether  appellant  is  entitled 
to  raise  that  question,  since  Qiristian 
County,  in  which  he  claims  the  office  of 
recorder  does  not  have  a population  large 
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enou^  to  brings  It  within  the  pro- 
visions of  section  11538.  Citizens 
Mut.  Fire  & Lightning  Ins.  Soo.  v. 

Sohoen  (Mo.  Sup.  Div.2)  93  S.W,  (2d) 

669^  670.  But  nevert}:eless  we  shall 
consider  the  assignment  because  ap- 
pellant maintains  the  whole  law  is 
rendered  void  by  the  alleged  defect.” 

« 

Also  in  paragraph  7 of  the  opinion  in  that  case  the 
Court  further  said: 

In  other  words,  the  statute 
does  not  delegate  to  the  people  the 
power  to  discontinue  and  recreate  the 
separate  offices  of  recorder  at  pleasure, 
but  only  permits  them  to  vote  on  the 
question  of  Joining  the  two  offices; 
and  when  there  has  been  such  Joinder  it 
would  seem  the  voting  power  of  the 
people  under  the  section  is  exhausted.” 

In  view  of  this  opinion  by  the  Supreme  Court,  and  which 
was  plainly  passed  upon.  Section  11538  only  applies  to  the 
combination  of  the  office  of  circuit  clerk  and  recorder  of 
deeds  and  does  not  apply  to  the  separation  once  they  have  been 
combined  wader  Section  1153B.  In  other  words,  in  the  opinion 
of  this  case  that  one  vote  by  the  people  combining  two  offices 
exhausts  any  further  vote  upon  the  question. 

CONCLi  SION 

In  view  of  the  above  authorities  and  the  pointed  de- 
cision in  the  case  of  State  v.  Moore,  it  is  the  opinion  of 
this  office  th{  t it  is  impossible  to  have  a referendiun  vote 
or  another  election  on  this  question  at  the  election  t:J.s  fall. 

Respectfully  submitted. 


W.  J.  BUHKK 

Assistant  Attorney  General 


APPRO  V1‘:D: 


J7  E.  TaOTS 

(Acting)  Attorney  0' neral 
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Elections*  Last  day  for  candidates  to  file  for  August 

Frlmary  Primary,  June  3,  1938, 
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Hon,  Ghas,  £.  Murrell,  Jr, 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Dear  Sir* 


We  acknowledge  receipt  of  your  letter  of 
March  22,  1938  in  which  you  request  the  opinion  of  this 
office  as  to  the  last  day  in  which  candidates  may  file 
for  office  for  the  Avigust,  1936  primary  election. 

Section  10254  R,  S,  Mo,  1929,  provides* 

"The  primaz*y  shall  be  held  at  the 
regular  polling  places  in  each 
precinct  on  the  first  Tuesday  of 
August,  1910,  and  biennially  there- 
after, for  the  nomination  of  all 
candidates  to  be  voted  for  at  the 
next  November  election,” 

Section  10257  K,  S,  Mo,  1929,  provides  in  part, 
as  follows* 

”The  name  of  no  candidate  shall 
be  printed  upon  any  official  ballot 
at  any  primax^  election,  tmless  at 
least  sixty  ^ya  prior  to  such 
primary  a wriiten  declaration  shall 
nave  been  filed  by  the  candidate,  ^ " 

The  general  rule  is,  that  where  a statute  re- 
quires that  an  act  be  performed  a fixed  number  of  days 
previous  to  a specified  day,  the  last  day  should  be  ex- 
cluded and  the  first  day  included  in  making  the  cocqjuta- 
tion.  The  primary  elections  will  be  held  on  Tuesday, 
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'Auguat  2.  1936.  It  will,  therefore,  according  to  the 
above  r\ile.  be  neoeaaary  for  all  candidates  to  I^ve  their 
declare tiona  filed  with  the  proper  officials  before  mid- 
night.  Friday.  June  3.  1938. 

Heapectfully  auteiitted. 


COVELL  R.  HEWITT 
Aaaistant  Attorney  General 


APPROVEhi 


J*.  E,  TAYLUH 

(Acting)  Attorney  General 
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ELECTIONS:  Clerk  of  election  who  was  not  a legal  voter 

at  such  election  does  not  invalidate  the  election. 


April  21,  1938 


Honorable  Chas . E.  Murrell,  Jr., 

Prosecuting  Attorney, 

Adair  County, 

Kirksville,  Missouri. 

Dear  Mr.  Murrell: 

This  is  to  acknowledge  receipt  of  your  letter  of 
April  15th,  in  which  you  request  the  opinion  of  this  de- 
partment on  the  questions  therein  set  forth,  your  letter 
is  as  follows: 

"I  would  like  to  have  your  opinion  on 
the  following  matter.  The  town  of  Bra- 
shear,  Missouri,  which  is  located  in 
Adair  County,  recently  held  an  election 
for  the  purpose  of  electing  a Board  of 
Trustees.  The  present  Board  appointed 
three  judges,  and  the  judges  in  turn  ap- 
pointed two  clerks.  It  now  appears  that 
one  of  the  clerks  had,  approximately  one 
week  prior  to  the  date  of  the  election, 
which  was  April  5,  moved  outside  of  the 
corporate  limits  of  the  town.  She  took 
the  matter  of  her  acting  as  a clerk  at 
the  election  up  with  the  Board  of  Trus- 
tees, who  advised  her  to  go  ahead  and 
act.  It  appears  that  her  residence  out- 
side of  the  corporate  limits  has  been 
made  with  her  intention  of  that  being 
her  home.  Brashear,  Missouri,  is  a 
town  governed  by  a Board  of  Trustees  of 
five.  It  has  a population  of  approximate- 
ly five  hundred. 

"The  question  is  this.  1.  Was  the  clerk 
whose  residence  was  outside  the  corporate 
limits  of  the  town  qualified  to  act  as 
clerk  of  the  election?  2.  What  effect 
does  this  have  upon  the  persons  elected 
and  can  they  qualify?  3.  If  the  new 
member  of  the  Board  of  Trustees  are  not 
elected  and  can  not  qualify,  do  the  old 
trustees  retain  their  membership  on  the 
Board  of  Trustees.? 
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"I  wish  to  call  your  attention  to  sec- 
tions 10207  and  7140,  R.  S.  Mo.,  1929. 

"By  an  ordinance  of  the  City  of  Bra- 
shear,  these  trustees  are  required  to 
be  sworn  in  on  or  before  the  25th  of 
this  month,  that  is,  April,  and  I there- 
fore must  have  an  opinion  on  or  before 
that  date . 

"I  would  appreciate  any  special  effort 
that  your  office  may  make  in  this  mat- 
ter to  immediately  notify  me." 

We  shall  answer  questions  in  your  letter  in  the  order 
in  which  they  are  submitted. 


I. 


Was  the  clerk  whose  residence  was  outside  the  corpor- 
ate limits  of  the  town  qualified  to  act  as  clerk  of  the 
election? 

The  town  of  Brashear,  according  to  your  letter  is  or- 
ganized as  a village  under  the  provisions  of  Article  9,  Chap- 
ter 38,  R.  S.  Mo.  1929.  Section  7136  of  said  Article  pro- 
vides ; 


" * * * for  the  appointment  of  three 
qualified  voters  as  judges  of  the  elec- 
tion, to  superintend  and  conduct  all 
elections  for  trustees,  * * *" 

and  Section  7140  provides  that: 

"That  judges  of  election  shall  appoint  a 
clerk  of  the  election  * * *." 

Section  10207, under  the  general  election  laws,  provides: 

"No  person  shall  be  qualified  to  act  as 
a judge  or  clerk  of  any  election  unless 
he  shall  be  legally  entitled  to  vote  at 
such  election  and,  shall  moreover  be 
able  to  read  and  wrote." 

CONCLUSION 


It  is,  therefore,  our  opinion  that  the  person,  mentioned 
in  your  letter, who  acted  as  clerk  of  the  election  held  in  the 
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village  of  Brashear  on  April  5th,  who  was  not  a resident 
of  the  town  on  the  date  of  the  election,  and  not  legally 
entitled  to  vote  at  such  election,  was  not  qualified  to 
act  as  such  clerk. 


II. 

What  effect  does  this  have  upon  the  persons  elected 
to  the  Board  of  Trustees,  that  is,  are  they  duly  elected 
and  can  they  qualify? 

Assuming  that  the  clerk  of  election  was  not  qualified 
to  serve  as  clerk  at  the  election  held  April  5th,  we  are 
of  ^he  opinion  that  that  fact  alone  would  not  invalidate 
the  election  held  at  that  time.  The  general  rule  of  law 
with  regard  to  irregularities  is  stated  in  Bowers  vs.  Smith, 
111  Mo.  1.  c.  61,  in  the  following  language; 

"If  the  law  itself  declares  a specified 
irregularity  to  be  fatal,  the  courts 
will  follow  that  command  irrespective 
of  their  views  of  the  importance  of  the 
requirement.  * * *In  the  absence  of 
such  declaration,  the  judiciary  endea- 
vor as  best  they  may  to  discern  whether 
the  deviation  from  the  prescribed  forms 
of  law  had  or  had  not  so  vital  an  in- 
fluence on  the  proceedings  as  probably 
prevented  a free  and  full  expression 
of  the  popular  will.  If  it  had,  the 
irregularity  is  held  to  vitiate  the  en- 
tire return;  otherwise  it  is  considered 
immaterial. " 

and  in  Horsefall  vs.  School  District,  143  Mo.  App.  541  1. 
c.  545,  it  is  said: 

"*  * * that  when  a statute  expressly 
declares  any  particular  act  to  be  essen- 
tial to  the  validity  of  an  election, 
then  the  act  must  be  performed  in  the 
mcuiner  provided  or  the  election  will  be 
void.  * * *but  if  the  statute  merely 
provides  that  certain  thing  shall  be 
done  and  does  not  prescribe  what  results 
shall  follow  if  these  things  are  not 
done  then  the  provision  is  directory 
merely,  and  the  final  test  as  to  the 
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legality  of  either  the  election  of 
the  ballot  is  whether  or  not  the 
voters  have  been  given  an  opportunity 
to  express,  and  have  fairly  expressed 
their  will.  If  they  have,  the  elec- 
tion will  be  upheld,  or  the  ballot 
counted  as  the  case  may  be."  (Cases 
Cited) 

and  it  is  held  in  Sanders  vs.  Lacks,  142  Mo.  1.  c.  255,  that 
no  voter  should  be  disfranchised  on  account  of  a mere  ire- 
regularity  occasioned  by  the  neglect  or  misconduct  of  elec- 
tion officers,  over  whose  conduct  he  has  no  control,  unless 
the  legislature  has  declared  such  irregularity  fatal. 

The  St.  Louis  Court  of  Appeals  in  O'Laughlin  vs.  City 
of  Kirkwood,  107  App.  302,  announced  the  rule  that,  in  order 
to  annul  the  result  of  an  election,  it  must  be  shown  that 
some  mandatory  statute  was  violated  or  that  the  election  was 
conducted  in  such  an  irregular  manner  that  the  true  sentiment 
of  the  voters  was  not  expressed  ty  it  or  that  it  was  impossible 
to  know  whether  the  true  sentiment  was  expressed. 

In  State  ex  rel.  Thompson  vs.  Arnold,  278  Mo.  1.  c.  684, 
the  Supreme  Court  said: 

" * * * well  established  rule, 

here  applicable,  is  that  an  election 
irregularity  is  not  fatal  to  the 
validity  of  the  whole  return  of  the 
precinct  unless  made  so  by  the 
statute  on  the  subject  or  unless  the 
irregularity  is  such  as  'probably 
prevented  a free  and  full  expression 
of  the  popular  will.'  (Bowers  v. 

Smith,  111  Mo.  45,  1.  c.  61-62;  Hehl 
V.  Guion,  155  Mo.  76,  1.  c.  83;  Nance 
V.  Kearbey,  251  Mo.  374,  1.  c.  383; 

McCrary  on  Election  (4  Ed.),  p.  171; 

9 R.  C.  L.  p.  1093,  par.  102;  15  Cyc. 

372,  373)" 

We  do  not  find  that  the  section  of  the  statute,  which 
provides  that  the  clerk  of  the  election  shall  be  legally  en- 
titled to  vote  at  such  election,  is  mandatory,  nor  do  we  find 
that  such  fact  invalidates  the  election. 

Applying  the  rules,  as  stated  above,  we  come  to  the  con- 
clusion that  the  irregularity  of  one  of  the  election  clerks. 
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not  being  a legal  voter  of  the  town  of  Brashear  on  the  day 
of  the  election,  did  not  of  itself  invalidate  the  election 
of  the  officers  elected  at  that  time,  absent  any  fraud. 

It  is,  therefore,  our  opinion  that  the  persons  who 
were  elected  b y the  voters  of  Brashear  on  April  5th,  under 
the  facts  stated  in  your  letter,  if  otherwise  qualified, 
were  duly  elected. 


III. 

Since  it  is  our  opinion  that  the  new  members  of  the 
Board  of  Trustees  were  duly  elected  and  can  qualify,  it  is 
unnecessary  to  answer  your  third  question. 

Respectfully  submitted. 


COVELL  R.  HEWITT 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 

(Acting)  Attorney-General 


CRH: LB 


CITIES,  T0v/i;s  A.\'b  VILLiKJL'S : 
EOAiiDS  OF  PUBI.IC  Y.'O-IiS; 


rowers  t.:;a  Duties  of  Board  oi_  • 
Public  Works  in  Cities,  Tov.r.s 
and  Villages. 


April  26,  1936 


Mr*  Walter  L«  Mulvanay 
Rook  Port,  Ulaaouri 

Dear  Slrt 

This  la  to  acknowledge  receipt  of  your  letter  of 
April  14th,  In  which  you  requeat  the  opinion  of  thia  de* 
partment.  Your  letter  ia  aa  followat 

"The  City  of  Rook  Port  ia  erecting  a 
nunioipal  power  and  light  plant  and 
diatributing  ayatasi,  which  will  go  in- 
to operation  within  a few  weeka.  Our 
city  council  wiahea  to  appoint  a board 
of  public  worka,  aa  provided  by  the 
Miaaouri  atatutea,  but  it  la  not  clear 
aa  to  the  relation  the  board  will  have 
to  the  city  ootinoil.  Some  of  the  quea-  . 
tiona  arlalng  aret 

!•  Will  the  board  of  public  worka 
have  the  power  to  execute  oontraota, 
or  can  the  city  be  'bound  only  by  the 
aignature  of  the  mayor  and  clerk  au- 
thorlaed  by  reaolution  of  the  counoilT 

2,  Will  the  board  of  public  worka  have 
the  power  to  iaaue  oheoka  or  pay  aala- 
rlea  of  employeea,  or  other  expenaea  in- 
oizrred  In  the  operation  of  the  plant, 
or  do  all  bllla  have  to  be  paaaed  by 
the  board  and  then  the  council,  who  or- 
dera  the  city  clerk  to  iaaue  city  war- 
rant a T 

S«  Could  a board  of  public  works  be 
Had. ted  in  authority  so  aa  to  have  con- 
trol of  a power  and  light  plant  but  not  ^ 
the  city  water  works,  by  ordinance? 
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4,  Does  the  ooxincll  have  any  super- 
visory power  over  the  board  after 
they  are  appointed T” 

The  powers  and  duties  and  provisions  of  law  with  re- 
ference to  Boards  of  Public  Works  are  set  forth  in  Sec- 
tion 7651  et  seq. , Article  31,  Chapter  38,  Revised 
Statutes  1929, 

Section  7651  provides,  in  parti 

"Any  city  of  the  third  or  fourth 
class,  and  any  town  or  village,  and 
any  city  now  organised  or  which  aiay 
hereafter  be  organised  and  having  a 
special  charter,  and  which  now  has 
or  may  herafter  have  less  than 
30,000  inhabitants,  shall  have  power 
to  erect  or  to  acquire,  by  pvtrchase 
or  otherwise,  watex*works,  gas  works, 
electric  light  and  power  plant,  steam 
heating  plant,  etc," 

and  said  Section  7651  fxirther  provides  that  the  municipal 
corporations  of  the  above  classes  may  provide  by  ordinance 
for  a board  of  public  works  to  consist  of  four  persons, 
electors  of  such  city,  town  or  village  who  have  resided 
therein  for  a period  of  two  years  next  before  their  ap- 
pointment, who  shall  be  appointed  by  the  mayor  of  such 
city,  town  or  village  and  confirmed,  by  tiie  common  ooxmcil 
in  such  manner  as  other  appointive  officers  of  such  city, 
town  or  village  are  appointed  and  confirmed. 

Section  7654  provides  that  upon  the  establishment  of 
a board  of  public  works,  by  ordinance,  such  board  shall 
have  the  power,  and  it  shall  be  its  duty  to  take  charge  of 
and  exercise  control  over  any  waterworks,  gas  works,  elec- 
tric light  and  power  plant,  steam  heating  plant  or  any 
otlier  device  or  plant  for  furnishing  light,  power  or  heat, 
telephone  plant  or  exchange,  street  railway  or  any  other 
transportation,  conduit  system  or  any  other  public  utility 
whatever  which  may  be  owned  by  such  city,  town  or  village 
at  the  time  such  board  is  so  established,  or  which  may  be 
thereafter  established  or  acquired  by  such  city,  town  or 
village,  by  ptirchase  or  otherwise  and  all  appurtenances 
thereto  belonging,  and  shall  enforce,  the  performance  of 
all  contracts  and  work,  and  have  charge  and  custody  of  all 
books,  property  and  assets  belonging  to  or  appertaining  to 
such  plant  or  plants. 
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.Cherefore,  upon  the  creation  of  a board  of  public  works 
under  section  7b51  and  the  appointment  and  qualifications 
of  the  meodbers  of  such  board,  the  board  has  the  power  and  It 
Is  Its  duty  to  take  charge  of  and  exercise  control  over  all 
of  the  public  utilities  mentioned  in  Action  7654.  In  the 
absence  of  any  further  grant  of  powers  to  the  board  in  the 
ordinance  creating  it,  it  would  be  limited  to  the  powers  as 
set  forth  in  ^^ction  7654,  that  is,  it  would  have  authority 
to  take  charge  of  and  exercise  control  over  all  of  the 
utilities  owned  by  such  city.  Under  the  provisions  of  ‘Section 
7665  the  common  council  of  said  city  may  grant  certain  other 
powers  to  the  board  of  public  works  which  powers  are  set  forth 
in  Section  7666  in  the  following  language: 

"oald  board  ar.all  also  exercise  such 
other  powers  and  perform  such  other 
duties  in  the  superintendence  of  pub> 
lie  works,  improvements  and  repairs 
constructed  by  authority  of  the  com- 
mon  council  or  owned  by  the  city  as 
may  be  prescribed  by  ordinance.  Said 
board  shall  make  all  necessary  regu- 
lations for  the  government  of  the  de- 
partment not  inconsistent  with  the 
general  lavs  of  this  state,  the  char- 
ter of  such  city  or  the  ordinances 
thereof," 

These  additional  powers  vdilch  may  be  granted  to  the 
board  of  public  works,  by  the  coimcll,  by  ordinance,  are 
matters  and  things  pertaining  to  the  superintendence  of 
public  works.  Improvements  and  repairs  constructed  by  au- 
thority of  the  common  council  or  owned  by  the  city  look- 
ing to  the  successful  operation  bfsuch  utility  by  the 
board,  V^*lth  this  brief  outline  of  the  statutes,  with  re- 
ference to  the  board  of  public  works,  we  come  to  tl^  ques- 
tions asked  by  you  in  your  letter. 


1st  ^iiueiry:  Vie  do  not  think  that  the  board  of  public 
>4>rk8  has  the  power  and  authority  to  execute  all  contracts 
and  thereby  bind  the  city,  Action  7669,  K,  s,  mo,  1929, 
provides  that  all  contracts  shall  be  submitted  to  the  eonimon 
council  for  approval, 

2nd  «<iueryz  We  think  that  the  answer  to  your  second 
query  is  found  in  Section  7667,  R,  S,  ilo,  1929,  which  says: 

"All  bills  of  such  board  atxi  all 
salaries  of  its  employes  idiall  be 
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allowed  and  paid  In  the  same  manner 
that  hills  and  salaries  of  other 
officers  and  ecqployes  of  such  city 
are  allowed  and  paid,” 

As  all  bills  and  salaries  of  the  officers  of  the 
city  are  paid  upon  the  appiroval  of  the  towi  cotinoll. 

It  Is  our  opinion  that  the  board  of  public  works  has 
no  authority  to  Issue  checks  and  pay  salaries  and  bills 
except  such  as  are  approved  by  the  council  of  such  city, 

Zrd  i«£ueryj  In  answer  to  your  third  query,  wo  are  of 
the  opinion  that  upon  the  creation  of  the  board  of  public 
works,  by  ordinance.  It  Is  Its  duty  to  take  charge  of  and 
exercise  control  over  all  of  the  municipally  owned  public 
utilities  of  such  city,  and  It  was  not  the  Intention  of 
the  legislature  to  per^t  the  town  council  to  delegate  to 
the  board  of  public  works  control  over  one  of  Its  public 
utilities  and  retain  the  control  of  the  other  public 
utilities  In  the  Ixands  of  the  town  covmcll.  In  other 
words,  the  board  would  have  control  over  all  of  them  or 
none  of  them*  It  must  be  remembered  that  the  board  of 
public  works  Is  a board  of  Uidted  powers  and  not  a 
governing  body  of  such  city  and  has  only  such  powers  as 
may  be  given  to  It  at  the  time  of  Its  creation  under 
Section  7651  and  Section  7654  and  the  additional  powers 
of  superintendence  that  may  be  granted  to  It  by  the  town 
oo\inoll  under  Section  7655* 

In  answer  to  your  fourth  query,  as  to  whether  or 
not  the  council  has  supez*vlsory  power  over  the  board  af- 
ter the  board  Is  appointed,  Is/question  to  our  minds  too 
general  for  us  to  render  an  opinion*  However,  we  might 
say  that  matters  pertaining  to  the  operation  of  the  pub- 
lic lAllltles  mentioned  above  may  be  delegated  to  the 
board  of  public  works  by  the  town  council  and  so  long  as 
the  ordinances  are  not  repealed  which,  of  coxirse,  the  coun 
ell  may  do  at  any  time,  the  powers  given  to  the  board  of 
public  works  must  be  exercised  by  It  without  hindrance 
of  the  town  coxincll* 

It  will  be  noted  that  a great  many  of  the  sections 
of  the  statutes,  with  reference  to  the  board  of  public 
works.  Lave  following  clauses  therein,  namely.  Section 
7656,  "as  provided  by  ordinances".  Section  7658,  "as  nay 
be  provided  by  ordinances".  Section  7659,  "under  such  re- 
strictions and  regulations  as  may  be  provided  by  ordinance 
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Sectlou  7660,  "aubjeot  to  the  ordinance  of  such  city, 
town  or  village”,  so  It  will  be  seen  that  vinder  these 
sections  of  the  statutes  the  city  nay  delegate  to  the 
board  of  public  works  broad  powers  or  it  may  clrciun- 
scrlbe  Its  duties  and  powers  within  well  defined  de- 
grees. 


We  find  It  difficult  to  outline.  In  this  opinion, 
the  powers  and  duties  of  the  board  and  the  limitations 
which  It  may  have  without  examining  the  ordinances  of 
such  city  and  reading  same  In  connection  with  the 
statutes. 


Respectfully  submitted. 


CO  YELL  R.  liEWITT 
Assistant  Attoimey  General 


APPROVEi;: 


I.  E,  TaYL® 

(Acting)  Attorney  General 
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Con^lalnlng  witness  In  a misdemeanor 
before  a justice  of  the  peace  on  a 
charge  of  careless  and  reckless  drlvlgg 
Is  not  liable  under  Section  3444,  R.  S. 
Mo*  1929  for  costs  where  defendant  ls~ 
acquitted  but  costs  must  bo 
• 19«^  paid  by  the  co\mty« 


Mr.  Arthur  C.  Mueller, 

Prosecuting  Attorney, 

Gasconade  County, 

Hermann,  Missouri. 

Dear  Sir* 

This  will  acknowledge  receipt  of  your  request  dated 
May  19,  1938  for  an  official  opinion  from  this  department 
which  request  la  as  follows* 

"Will  you  kindly  give  this  office  your 
opinion  on  the  following  question: 

"A"  files  a sworn  coiaplalnt  before  a 
Jxuatlce  of  the  Peace  ciriarglng  "B" 
with  careless  and  reckless  driving 
of  an  automobile  on  the  highways  of 
this  State.  The  Prosecuting  Attorney 
files  his  Information  and  the  case  Is 
tried  before  a Jury  and  the  defendant 
la  acquitted.  Who  Is  liable  for  the 
costs,  the  complaining  witness  or  the 
County  ? 

I will  thank  you  for  your  promptness  In 
this  matter," 

Section  3444,  R.S.  Mo.  1929  reads  as  follows: 

"When  the  proceedings  are  prosecuted 
before  any  Justice  of  the  peace,  at 
the  Instance  of  the  Injured  party, 
for  the  disturbance  of  the  peace  of 
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a person,  or  for  libel  or  slander, 
or  for  any  trespass  against  the 
X)er8on  or  property  of  another,  not 
amounting  to  a felony,  except  for 
petit  larceny,  the  name  of  such 
Injured  party  shall  be  entered  by 
the  Justice  on  his  docket  as  a 
prosecutor;  and  If  the  defendant 
shall  be  discharged  or  acquitted, 
such  prosecutor  shall  be  adjudged 
to  pay  the  costs  not  otherwise  ad- 
judged; and  In  eve^  other  case  of 
acquittal,  if  the  Justice  or  Jxiry 
trying  the  case  shall  state  in  the 
finding  that  the  prosecution  was 
malicious  or  without  probable  cause, 
the  Justice  shall  enter  Judgment 
for  costs  against  the  prosecution  or 
party  at  whose  instance  the  information 
was  filed,  and  shall  issue  execution 
therefor;  but  in  no  case  shall  the 
* prosecuting  attorney  be  liable  for 

costs.  In  other  cases  of  discharge 
or  acquittal  the  costs  shall  be  paid 
by  the  county,  except  when  the  prosecu- 
tion is  commenced  by  co]iq;>laint  and 
the  prosecuting  attorney  declines  to 
file  Information  thereon.  In  which 
case  the  proceedings  shall  be  dismiss- 
ed at  the  cost  of  the  party  filing 
complaint. " 

This  section  sets  out  certain  misdemeanors  which 
require  the  Justice  of  the  peace  to  enter  the  name  of  the 
complaining  witness  on  his  docket  as  a prosecutor,  and 
further  sets  out  that  In  such  cases  the  prosecutor,  that 
is  the  complainint^  witness,  shall  be  adjudged  to  pay  the 
costs  in  case  of  an  acquittal.  The  section  further  states 
that  in  any  other  case  of  acquittal,  if  the  Justice  or 
Jury  Trying  ihe  case  shiaiTl  abate  in  the  finding  that  the 
prosecution  was  malicious  or  without  probable  cause,  the 
Justice  shall  enter  a Judgment  for  costs  against  the  com- 
plaining party.  This  section  further  says  that  ^ other 
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oases  of  acquittal  the  costs  shall  be  paid  by  the  county 
except  when  the  prosecution  was  coaanenced  complaint  and 
the  prosecuting  attorney  declines  to  file  an  Information 
thereon.  In  which  case  the  proceedings  shall  be  dismissed 
at  the  cost  of  the  party  filing  the  ocmplalnt. 

This  Section  3444,  supra,  only  applies  to  personal 
offenses  and  not  public  offenses.  In  the  case  of  State  of 
Missouri,  Respondent,  v.  Nettie  Flick,  Defendant;  Otto 
Dx*um  et  al..  Appellants,  167  Mo.  App.  6,  l.c.  7,  the  court 
held: 


"It  is  provided  in  section  5095,  R. 

S.  Mo.  1909,  that  no  indictment  for 
trespass  not  amotintlng  to  a felony, 
except  for  petit  larceny,  or  for 
libel  or  slander,  shall  be  preferx-ed 
unless  endorsed  by  the  name  of  the 
prosecutor.  Section  5G57  makes  the 
terms  and  restrictions  as  to  endorse- 
ment of  witnesses  In  cases  of  indict- 
ment, applicable  to  an  Information. 

And  so  does  section  5063;  and  it  makes 
the  pirosecuting  witness,  in  such  oases, 
liable  for  the  costs  if  the  prosecution 
falls.  A prosecution  for  keeping  a 
bawd^diouse  is  not  one  of  the  offenses 
where  the  prosecuting  witness  must  be 
endoi^sed  on  the  indictment,  and  hence 
he  does  not  become  liable  for  costs. 
(State  V.  Bean,  21  Mo.  267;  State  v. 
Raymond,  86  Mo.  App.  537.) 

Section  5380  prpvlues  that  every  per- 
son who  shall  institute  a prosecution 
to  recover  a fine,  penalty  or  for- 
feiture, shall  be  adjudged  to  pay  the 
costs  if  the  defeixdant  is  acquitted. 
This  section  does  not  apply  to  a pub- 
lic offense  such  as  keeping  a bawdy- 
house.  (State  V.  Lavelle,  78  Mo.  104; 
State  V.  Hulatt,  31  Mo.  App.  302.)" 
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Sections  5095,  5057  and  5063,  R.S.  Mo,  1909,  respec- 
tively, are  now  Sections  3542,  3504  and  3510,  K.S.  Mo,  1929 
which  designates  the  procedure  of  assessing  the  costs  under 
grand  jury  Ixidlctments  pertaining  to  odsdeoieanors  and  not 
upon  Informations, 

Section  3446,  R.S.  Mo.  1929  reads  as  follows: 

"All  proceedings  upon  the  trial  of 
misdemeanors  before  justices  of  the 
peace  shall  be  governed  by  the 
practice  In  criminal  cases  In  courts 
of  record,  so  far  as  the  same  may 
be  applicable,  and  In  respect  to 
which  no  provision  is  made  by  statute," 

Under  this  section  the  rule  as  set  out  in  State  v. 
Flick,  supra,  should  be  followed  In  Interpretating  Section 
3444,  supra,  which  applies  to  the  procedure  of  assessing 
costs  of  trials  In  the  justice  courts. 

In  the  case  of  City  of  Greenville  v,  Parmer,  195  Mo. 
App.  209,  l.c.  213,  the  coxirt  said: 

"*  * * eSectlon  5380  provides  that 
every  person  who  shall  institute 
any  prosecution  to  recover  a fine, 
penalty  or  forfeltxire  shall  be  ad- 
judged to  pay  all  costs  If  the  de- 
fendant Is  acquitted  althou^  he 
may  not  be  entitled  to  any  part  of 
the  same.  This  section  woxild  seem 
to  come  nearer  the  case  In  hand  than 
any  so  far  mentioned;  but  It  has 
been  held  that  It  applies  only  to 
offenses  personal  and  not  public 
and  In  cases  where  the  Informant  Is 
the  person  Injured.  (See,  State  v. 

Level le,  78  Mo.  104;  State  v.  Hulatt, 

31  Mo.  App.  302.)" 

Section  5380,  R.S,  Mo.  1909  is  now  Section  3829,  R.S 
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Mo.  1929.  Section  5829,  R.S.  Mo.  1929  rends  as  follows: 

"iLverj  person  who  shall  Institute 
any  prosecution  to  recover  a fine, 
penalty  or  forfeiture  shall  be  ad- 
judged to  pay  all  costs  if  the  de- 
fendant Is  acquitted  although  he  may 
not  be  entitled  to  any  part  of  the 
sairie." 

Careless  driving,  under  which  your  defendant  was 
tried.  Is  not  a personal  offense  as  set  out  In  Section  5444, 
supra,  but  Is  a public  offense.  In  the  ease  of  State  ex 
rel.  Frans  £.  Lindquist,  Relator,  v.  John  P.  Butler,  Judge, 
Respondent,  155  Mo.  App.  566,  an  ozd-ginal  proceeding  by 
mandamus  was  Issued  against  the  defendant  who  was  Judge 
of  the  twelfth  Judicial  circuit  to  approve  and  certify  a 
certain  bill  of  costs.  In  that  case  at.  l.c.  566  and  569 
held: 


“The  controversy.  If  any,  the  re- 
spondent having  filed  no  brief  or 
argument,  arises  upon  a construction 
of  sections  2776  and  2856,  Revised 
Statutes  1899.  The  first  section 
reaus  as  follows:  *VVhen  the  pro- 
ceedings are  prosecuted  before  any 
Justice  of  the  peace,  at  the  In- 
stance of  the  Injured  party,  for 
the  dlstxirbance  of  the  peace  of 
a person,  or  fox*  libel  or  slander, 
or  for  any  trespass  against  the 
person  or  property  of  another,  not 
amoxinting  to  a felony,  except  for 
petit  larceny,  the  name  of  such 
injured  painty  shall  be  entered  by 
the  Justice  on  his  docket  as  a 
prosecutor;  and  If  the  defendant 
shall  be  discharged  or  acquitted, 
such  prosecutor  shall  be  adjudged  * 
to  pay  the  costs  not  otherwise 
adjudged;  and  In  every  other  case 
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of  acquittal.  If  the  Justice  or 
Jury  trying  the  case  shall  state 
in  the  finding  that  the  prosecu- 
tion vas  malicious  or  without 
probable  cause,  the  Justice  shall 
enter  Judgment  for  costs  against 
the  prosecution  or  party  at  whose 
instance  the  information  was  filed, 
and  shall  issue  execution  therefor; 
but  in  no  ease  shall  the  prosecuting 
attorney  be  liable  for  costs.  In 
other  cases  of  discharge* or  acquit- 
tal the  costs  shall  be  paid  by  the 
county,  except  when  the  pz*osecutlon 
is  commenced  by  con^laint  and  the 
prosecuting  attorney  declines  to 
file  information  thereon,  in  which 
ease  the  proceedings  shall  be  dis- 
missed at  the  cost  of  the  party 
filing  the  complaint.' 

The  second  reads  as  follows t 'If» 
upon  the  trial  of  any  indictment  or 
information,  the  defendant  shall  be 
acquitted  or  discharged,  and  the 
prosecutor  or  prosecuting  witness 
shall  be  liable  to  pay  the  costs 
according  to  law.  Judgment  shall  be 
rendered  against  such  prosecutor  for 
the  costs  in  the  case,  and  in  no  case 
shall  the  same  be  paid  by  either  the 
county  or  State. ' 

The  language  of  section  2778  is  plain 
to  the  effect,  that,  in  prosecutions 
for  petit  larceny,  the  injured  party, 
or  as  otherwise  designated,  the  prose- 
cuting witness,  is  not  liable  for  the 
costs  of  the  proceeding  wherein  the 
defendant  is  discharged.  Section  2836 
is  not  in  conflict  with  section  2778. 
Construed  together,  the  fonner  is 
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merely  directory.  That  la,  in  case 
the  defendant  la  acquitted  or  dis- 
charged, judgment  shall  he  rendered 
agalnat  the  prosecutor  wherein  he  is 
liable  for  the  costa  according  to 
law,  l.e.,  under  section  2778,  or  In 
all  cases  not  amovintlng  to  a felony 
and  except  for  petit  larceny.  And 
the  negative  language  In  section  2836, 
viz.,  'and  In  no  such  case  shall  the 
same  be  paid  by  either  the  county  or 
State*  merely  refers  to  cases  idiere 
the  prosecutor  Is  liable  for  the  costs 
according  to  law,  l.e.,  section  2778. 

It  follows,  therefore,  that  It  was  the 
duty  of  the  respondent  judge,  to  approve 
of  said  fee  bill,  and  It  Is  ordered  that 
a peremptory  writ  of  mandamus  be  Issued 
commanding  him  to  do  so.  All  concur." 

Sections  2778,  R.S.  Mo.  1899  referred  to  In  the 
above  case  Is  now  Section  3444,  R.S.  Mo.  1929,  and  Section 
2836,  R.S.  Mo.  1899  referred  to  In  the  above  case  Is  now 
Section  3833,  R.S.  Me.  1929. 

Section  3833,  R.S.  Mo.  1929  reads  as  follows: 

"If,  upon  the  trial  of  any  Indictment 
or  Inf oztnetlon,  the  defendant  shall 
be  acquitted  or  discharged,  and  the 
prosecutor  or  prosecuting  witness 
shall  be  liable  to  pay  the  costs 
according  to  law,  judgment  shall  be 
Tendered  agalnat  such  prosecutor  for 
the  costs  In  the  case,  and  In  no  such 
case  shall  the  same  be  paid  by  either 
the  county  or  state." 

According  to  the  zullng  In  the  case  of  State  ex  rel. 
Lindquist  v.  Butler,  supra,  the  county  Is  liable  for  the 
costs  even  taking  Into  consideration  Section  3833,  supra, 
where  the  charge  on  which  the  defendant  was  acquitted,  was 
a misdemeanor  and  did  not  come  within  the  offenses  set  out 
In  Section  3444,  supra,  wherein  said  section  It  said  the 
prosecutor  shall  be  adjudged  to  pay  the  costs  In  case  of  an 
acquittal. 
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CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  when  a ooaqplainineS  witness  swears 
to  a cooqplaint  before  a Justice  of  the  i>eace  otu^rglng  the 
defendant  with  careless  and  reckless  driving  of  an  automo- 
bile on  the  highways  of  this  state,  he  is  charging  a public 
offense  and  not  a personal  offense. 

It  is  also  the  opinion  of  this  department  that  after 
the  complaining  witness  has  filed  a complaint  on  a public 
offense,  the  Judge  shall  not  be  compelled  to  enter  nls  name 
as  a prosecutor  \mder  Section  5444,  supra,  and  after  the 
prosecuting  attorney  has  filed  an  information,  under  the 
cooqplaint,  in  case  of  an  acquittal,  the  complaininb  witness 
is  not  liable  for  the  costs  but  oust  be  paid  by  the  coionty. 

Respectfully  submitted 


W.  J.  BURKl; 

Assistant  Attorney  General 


APPROVED* 


■J."  

(Acting)  Attorney  General 


\VJB*DA 


COURT  COSTS: 


In  a proceeding  to  preserve  the  peace, 
either  the  complainant  or  defendant  may 
be  adjudged  to  pay  the  costs  and  In  no 
event  shall  the  coimty  be  liable  for  costs. 
Prosecuting  attorney  need  not  appear  for 
> complainant  In  such  cases. 


Iday  24,  1938 

i 


Mr.  Arthior  C.  Mueller, 
Prosecuting  Attorney, 
Gasconade  County, 
Hermann,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  from  this  department  idilch  request 
is  as  follows: 


"Will  you  kindly  let  me  know  who 
Is  liable  for  costs  In  peace  bond 
proceedings  as  specified  In  section 
3401  bo  3413,  R.S.  Mo.  29?  Is  It 
mandatory  upon  the  prosecuting 
. attorney  to  appear  for  the  complain- 
ant In  such  cases?" 

Section  3402,  R.S.  Mo.  1929  provides  as  follows: 

"Whenever  complaint  shall  be  made 
In  writing,  and  upon  oath,  to  any 
such  magistrate,  that  any  person 
has  threatened  or  is  about  to 
coznnlt  any  offense  against  the 
person  or  property  of  anocher, 
specifying  the  offense  and  person 
complained  against,  it  shall  be 
the  duty  of  the  magistrate  to 
issue  a warr^t.  under  his  Iiand, 
reciting  the  complaint,  and  com- 
manding the  officer  to  whom  it  is 
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directed  forthwith  to  apprehend  the 
person  so  con^lalnod  of,  and  bring 
him  before  such  magistrate." 

Under  this  section  only  a complaint  under  oath  Is  required 
and  It  la  not  necessary  to  file  an  Infonnatlon. 

In  the  case  of  State  ex  rel.  v.  Bz*ooks,  167  Mo.  App. 
619,  a mandamus  action  was  brought  to  compel  a Judge  to 
vacate  and  annul  an  order  dismissing  an  action  for  a xMace 
bond  where  the  Judge  dismissed  the  action  on  the  groxnd  that 
the  complaint  was  Ixuuf f Iclent  to  state  a cause  of  action. 
The  court  In  holding  that  the  duty  of  the  Judge  to  hear  the 
cause  was  a ministerial  act  and  said: 

"We  are  of  the  opinion  that,  on  the 
facta  so  stated,  the  trial  court 
erred  In  quashing  the  alternative 
writ.  The  complaint  was  undoubted- 
ly sufficient,  for  It  was  In  writing 
and  upon  oath,  and  stated  that  the 
defendant  had  threatened  the  person 
of  the  complainant,  which  was  all  the 
statute  required.  That  being  so.  It 
was  the  duty  of  the  Justice  to  pro- 
ceed and  perfom  the  duties  enjoined 
upon  him  by  the  statute,  among  which 
was  the  duty  to  ' cause  the  matters 
charged  In  the  complaint  to  be  Inquir- 
ed Into  by  a Jury.'  These  duties  are 
prescribed  and  defined  by  the  statu- 
tory provisions  above  set  forth  with 
such  precision  and  certainty  as  to 
leave  nothing  to  the  exercise  of 
discretion  or  Judgment.  They  are 
specific  duties,  clearly,  vinmlatak- 
ably  and  Imperatively  enjoined  by 
law.  They  are  mere  ministerial 
duties,  and  mandamus  Is  a proper 
remedy  to  compel  performance." 
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Section  3403,  R.3.  Mo.  1929  provides  as  follows: 

"Upon  such  person  feeing  brought 
before  such  magistrate.  It  shall 
be  the  duty  of  the  magistrate  to 
summon  all  witnesses  which  either 
party  may  require,  and  cause  the 
matters  charged  In  the  complaint 
to  be  Inquired  Into  by  a Jury, 
of  six  competent  men.  If  the  Jury 
find  that  thei  e is  good  reason  to 
fear  the  oommlaslon  of  the  offense 
charged,  then  they  shall  render  a 
verdict  of  guilty  against  the  de- 
fendant, and  the  magistrate  shall 
thereupon  requlz*e  the  defendant  to 
enter  Into  a recognisance,  in  such 
sum,  not  exceeding  one  thousand 
dollars,  as  ho  shall  direct,  with 
one  or  more  sufficient  sureties 
conditioned  that  said  defendant  will 
keep  the  peace  toward  the  people  of 
the  state,  and  particularly  toward 
the  ooii9>lalnant,  for  such  time  as 
shall  be  specified  In  said  recogni- 
sance, which  shall  not  be  less  than 
three  months  nor  more  than  one  year 
from  the  date  thereof;  and  the  de- 
fendant shall  be  liable  for  cos^s. 
as  In  otTier  cases  of  cohvl ctTon.^ 

Also  In  this  section  no  mention  Is  made  as  to  requiring  an 
Iziformatlon  and  the  whole  proceeding  is  inquired  Into  on 
the  facts  set  out  in  the  complaint.  Although  this  section 
provides  that  where  a bond  to  preserve  the  peace  is  requir- 
ed, the  defendant  shall  be  liable  for  the  costs  as  in  other 
eases  of  conviction.  The  authozdties,  nevertheless,  say 
that  although  the  defendant  in  such  a procedure  on  a find- 
ing of  guilty  is  liable  for  the  costs  as  In  other  oases 
of  conviction,  yet  It  Is  not  a criminal  procedxire. 


1 
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In  the  case  of  State  ex  rel.  Shockley  v,  Gharabers, 
278  S.W.  817,  the  Springfield  Court  of  Ai^peals  af filmed 
the  requiring  of  a peace  bond  and  said: 


"It  is  insisted  by  appellant  that, 
in  a proceeding  of  this  character, 
the  crir Inal  procedure  should  pre- 
vail, and  hence  the  refusal  of  the 
court  to  Instruct  that,  unless  de- 
fendant should  be  found  guilty 
beyond  a reasonable  doubt,  he  should 
be  acquitted,  was  error.  As  far  as 
we  are  advised,  this  question  has 
not  been  passed  upon  1^  the  Supreme 
or  appellate  courts  in  this  state. 

The  rule  elsewhere  seems  to  be  that 
such  a proceeding  is  not,  strictly 
speaking,  a criminal  prosecution. 

8 R.  C.  L.  283;  9 C.  J.  393.  It  is 
not  based  upon  the  comnisslon  of  a 
crime,  but  is  a prohibitive  remedy. 

Its  purpose  is  to  prevent  crime  and 
not  to  punish  for  a crime  committed. 

Our  statute  (section  3747,  Stat.  1919) 
provides  that  a warrant  may  issue 
upon  complaint  in  writing  under  oath 
that  'any  person  has  threatened  or  Is 
about  to  commit  any  offense  against  the 
person  or  property  of  another.'  It 
will  be  observed  that  the  statute  does 
not  apply  to  all  threatened  violations 
of  the  law,  but  is  restricted  to  offenses 
against  the  person  or  property  of  another. 
The  protection  offered  is,  to  some  extent 
at  least,  if  not  altogether,  a personal 
protection. w #«««««««*««* 


While  this  proceeding  is  not  strictly 
a criminal  proceeding,  yet  it  partakes 
to  some  extent  of  that  nature,  and  it 
seems  to  us  unreasonable  to  give  the 
prosecution  a greater  advantage  in  this 
proceeding  than  the  plaintiff  would  have 
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in  an  ordinary  civil  action.  It  is 
ov^r  concluaion,  however,  that,  since 
the  statute  only  requires  the  jury 
to  find  that  there  is  *good  reason 
to  fear  the  commission  of  the  offense 
charged, ' they  can,  very  appropriately, 
find  that  fact  upon  a preponderance  of 
the  evidence  only,  and  should  not  be 
required  to  find  lb  beyond  a a^eason- 
able  doubt," 

In  the  case  of  iix  parte  Chambers,  290  S.W.  103,  a 
writ  of  habeas  corpus  was  issued  against  the  sheriff  of 
Pulaski  Covinty,  Missouri,  for  the  release  of  Chambers 
who  was  required  to  give  bond  in  the  case  of  State  ex 
rel,  Shockley  v.  Chambers,  supra.  The  sheriff  had  attempt- 
ed to  imprison  Chambers  for  the  nonpayment  of  costs  in 
the  above  proceeding  to  preserve  peace  as  in  other  crimi- 
nal cases,  but  the  court  of  appeals  said> 

"*  * * * In  fact  our  search,  and  that 
of  able  counsel  on  both  sides,  has 
unearthed  but  two  decisions  from 
other  states,  hereinafter  referred 
to,  dealing  directly  with  the  point 
in  hand.  This  court  held  in  State  ex 
rel.  v.  Chambers,  278  3,W.  817,  that 
a proceeding  to  require  the  giving 
of  a peace  bond  is  not,  strictly 
speaking,  a criminal  proceeding.  It 
is  a proceeding  to  prevent  the  oom- 
mlssion  of  a crime  and  to  afford  pro- 
tection personal  to  the  individual 
complaining.  The  Khole  proceeding 
is  governed  by  statute  to  which  we 
must  look  for  guidance.  Section  3748 
provides  that,  upon  conviction,  ‘the 
defendant  shall  be  liable  for  costs, 
as  in  other  cases  of  conviction,' 

Section  3766  authorizes  appe^J.  from 
the  Justice,  Section  3757  provides 
that,  if  the  Judgment  is  affirmed,  the 
court  shall  require'  a new  recognizance 
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'and  render  Judgment  against  the 
defendant  for  all  costs  In  the 
case. ' 

These  proceedings,  to  reqxilre  peti- 
tioner to  give  a peace  bond,  were 
oon&nenced  In  the  Justice  court, 
affirmed  on  appeal  to  the  circuit 
court,  and  again  affirmed  on  appeal 
to  this  court.  Wo  are  of  the  opinion, 
therefore,  that  the  payment  of  costs 
In  this  case  is  governed  by  the  pro- 
visions of  section  3767,  which  simply 
directs  Judgment  for  costs  against 
defendant  upon  affirmance  of  the  con- 
viction. But,  even  though  section 
3748  applies,  as  assumed  by  respond- 
ent, it  is  our  opinion  that  section  Is 
no  different  in  its  meaning  and  Intent 
from  section  3767,  and  cannot  bo  con- 
strued as  authorising  the  issuance  of 
a capias  execution.  Unless  it  does 
so  authorize,  there  Is  no  law  imder 
idilch  the  payment  of  costs  In  such 
cases  can  be  enforced  by  imprison- 
ment. The  words  'defendant  shall  be 
liable  for  costs,  as  in  other  cases 
of  conviction,'  while  authorising 
a Judgment  against  defendant  for 
costs,  does  not,  except  possibly  by 
infex*ence,  authorize  the  collection 
of  costs  by  Imprisonment,  as  In  crimi- 
nal cases.  Such  an  inference.  In  our 
opinion,  should  not  be  Indulged  in, 
especially  when  construing  a statute 
of  this  character.  The  costs  for  which 
defendant  may  be  liable  is  one  thing, 
and  the  manner  In  which  the  collection 
thereof  may  be  enforced  is  another.  The 
intent  of  the  Legislature  to  authorize 
Imprisonment  for  costs  in  a proceeding 
not  strictly  criminal  should  clearly 
appear." 
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Section  3748,  R.S.  Mo,  1919  referred  to  In  the  above  cose 
Is  now  Section  3403,  R.S.  Mo,  1929,  Therefore,  if  the 
costs  should  be  adjudged  against  the  defendant  and  he  la 
held  liable  for  the  costs.  It  would  be  necessary  to  .Issue 
executions  as  In  a civil  case  and  not  by  the  Issuance  of 
a capios  execution.  Since  the  procedure  Is  not  a strictly 
criminal  proceedings,  the  coimty  Is  not  liable  for  the 
costs  of  the  proceeding  In  any  event.  Statutes  requiring 
the  county  to  pay  coats  In  oxdinlnal  proceedings  must  be 
strictly  construed  and  the  county  la  only  required  to  pay 
costs  In  certain  cases  where  the  proceedings  are  strictly 
criminal.  In  the  case  of  a proceeding  to  preserve  the 
peace,  the  county  Is  not  In  any  waya  party  In  Interest, 
and  the  proceeding  Is  a pei aonal  controversy  between  the 
person  )dio  files  the  complaint  and  the  defendant.  In  ad- 
judging who  shall  pay  the  costs  In  such  a proceeding 
the  civil  rules  of  the  payment  of  the  costs  must  prevail. 

Section  2203,  R.S.  Mo,  1929  provides  as  follows) 

"If  the  plaintiff  Is  a non-resident 
of  the  county,  or  shall  become  a 
non-resident  after  the  connencement 
of  a suit,  or  If  from  any  cause  the 
Justice  shall  be  satisfied  that  he 
Is  unable  to  pay  the  costa,  the 
Justice  shall  rule  the  plaintiff, 
on  or  before  the  day  In  the  rule 
named,  to  give  security  for  the  pay- 
ment of  costs  In  such  suit;  and  If 
the  plaintiff  fall  on  or  before  the 
day  In  such  rule  named  to  file  the 
obligation  of  a responsible  person 
of  the  county  vhereby  he  shall  bind 
himself  to  pay  all  costa  that  have 
or  may  accrue  In  such  action,  or  to 
deposit  a sum  of  money  equal  to  the 
costs  that  hay/e  accrued  and  will 
probably  accrue  In  the  same,  the 
Justice  of  the  peace,  on  motion, 
shall  dismiss  the  suit  imless 
security  Is  given  before  the  motion 
Is  determined," 
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This  section  Is -a  provision  for  the  security  for 
costs  In  civil  cases  In  Justice  courts  and  Is  a pro- 
vision that  the  Justice  of  the  peace  may  require  after 
the  complaint  is  filed  and  before  trial.  In  view  of  the 
decision  in  the  case  of  State  ex  rel.  Brooks,  supra,  which 
holds  that  a Justice  may  be  forced  to  file  a proceeding 
to  preserve  the  peace  by  means  of  mandamus  it  would  be 
necessary  for  the  complaint  to  be  filed  and  then  the 
Justice  of  the  peace  can  require  a security  for  costs. 

Section  11316,  R.S.  Mo.  1929,  In  describing  the 
duties  of  a prosecuting  attorney,  reads  as  follows i 

"The  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and 
criminal  actions  In  their  respective 
oovintles  in  which  the  county  or  state 
may  be  concerned,  defend  all  suits 
against  the  state  or  cotmty,  and 
prosecute  forfeited  recognizances  and 
actions  for  the  recovery  of  debts, 
fines,  penalties  and  forfeltiires  ac- 
cmilng  to  the  state  or  cotintyj  and  in 
all  oases,  civil  and  criminal,  in  which 
changes  of  venue  may  be  granted,  it 
shall  be  his  duty  to  follow  and  prose- 
cute or  defend,  as  the  case  may  be, 
all  said  causes,  for  iftiich,  in  addition 
to  the  fees  now  allowed  by  law,  he 
shall  receive  his  actual  expenses." 

This  section,  among  other  things,  provides  that: 

"The  prosecuting  attowieys  shall  com- 
mence and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
ooimtles  In  which  the  county  or  state 
may  be  concerned,"*  *«•«•***** 

Under  the  holding  in  the  case  of  Ex  parte  Chambers, 
supra,  this  Is  not  a criminal  proceeding  and  the  county  Is 
not  interested  in  the  prosecution  of  such  a proceeding. 

It  is  not  necessary  for  the  prosecuting  attorney  to  appear 
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in  the  case  except  when  a recognisance  to  keep  the  peace 
has  been  broken.  It  then  becosiee  the  duty  of  the  prose- 
cuting' attorney  to  proceed  upon  the  z*ecognlzance  In 
accordance  to  the  terms  set  out  In  Section  3409,  R.S. 

Mo.  1929.  Section  3409,  supra,  reads  as  follows t 

"Vkhenever  evidence  of  such  convic- 
tion shall  be  produced  to  the  court 
In  whlc±L  the  recognizance  Is  filed 
or  taken.  It  shall  be  the  duty  of 
the  court  to  order  such  recognizance 
to  be  prosecuted,  and  the  prosecuting 
attorney  shall  proceed  thereon  accord- 
ingly. " 


CONCLUSION 


In  view  of  the  above  authorities.  It  Is  the  opinion 
of  this  department  that  In  proceedings  to  preserve  the 
peace  If  a conviction  Is  had  the  defendant  shall  be  liable 
for  costs  as  In  other  oases  of  convictions. 

It  Is  also  the  opinion  of  this  department  that  If 
the  defendant  Is  not  convicted  upon  the  complaint  Issued 
according  to  Section  3402,  supra,  and  Is  acquitted,  the 
party  who  filed  the  complaint  will  be  respc^slble  for  the 
costs  as  In  civil  oases  under  the  procedm'e  prescribed  In 
Justice  of  the  peace  courts. 

It  Is  further  the  opinion  of  this  department  that 
It  Is  not  mandatory  for  the  prosecuting  attorney  to  appear 
for  the  complainant  In  proceedings  to  preserve  the  peace 
but  must  appear  and  bring  action  upon  a recognizance  where 
such  recognizance  has  been  deemed  broken  under  all  of  the 
sections  of  Article  III,  chapter  29,  R.S.  Mo.  1929. 

Respectfully  submitted 


A I PROViiD* 


W.  J.  BUilKE 

Assistant  Attorney  &en;,ral 


TrmrsTSR 

(Acting)  Attorney  General 


WJBiDA 


OFFICERS* ~ One  person  may  hold  boSh  the  office  of  - 

Justice  of  the  Peace  and  Tovnship  Gonniitteeinan. 


June  10,  1936 


V 


Honorable  Charles  E,  Murrell,  Jr, 
Prosecuting  Attorney 
Adair  Co\anty 
Kirks vllle,  Uissoiur’i 

hear  Mr,  Murrell* 


/ 


FILED 


We  have  received  your  letter  of  Jtuie  7th, 
which  reads  as  follows: 

"I  would  like  to  have  an  opinion  from 
your  office  on  the  following  matter: 
can  a man  legally  file  for  two 
separate  offices  in  Missouri?  The 
situation  is  as  follows,  one  Harry 
Brown  of  Novlnger,  Adair  County, 
Missour^has  filed  for  Justice  of 
Peace  or  his  township  and  has  also 
filed  for  Ccnnmitteeman  for  his  town- 
ship, I wo\ild  like  to  have  this  opin- 
ion at  your  earllst  convenience  as  we 
do  not  want  the  ballots  printed  or 
the  notices  in  the  paper  if  there  is 
any  clmince  Mr,  Brown  will  have  to 
withdraw  from  the  ballot  for  one  of 
the  offices," 


We  are  enclosing  a copy  of  an  opinion  of 'this 
office  written  on  January  8,  1935  which  rules  tliat,  one 
person  may  hold  the  offices  of  both  Public  Administrator 
and  Justice  of  the  Peace  at  the  same  time.  This  opinion 
sets  out  the  x*ule  that  one  can  hold  two  offices  provided 
the  constitution  or  statutes  do  not  prohibit  and  provided, 
also,  that  there  is  no  inconsistency  in  the  functions  of 
the  two  offices  in  question.  The  enclosed  opinion  also 
sets  out,  in  lull,; the  powers  and  duties  of  a Justice  of 
the  Peace.  We  need  than,  only  to  inspect  the  duties  of 
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a oomnitteeman  to  deterxalne  whether  the  two  offices  In 
question  are  Inocnpatlble, 

The  powers  and  duties  of  a commit teeiaan  are 
set  forth,  by  the  Supreme  Court  of  Missouri,  In  the  case 
of  State  ex  rel.  Ponath  vs.  Hamilton,  240  S,  W.  445.  In 
holding  that  a committeeman  Is  a public  officer,  the 
court  saldt 

They  are  required  to  re- 
ceive and  disburse  the  filing  fees 
required  to  be  paid  by  candidates 
(sections  4828,  4991,  R.  S.  1919); 
they  prepare  and  submit  lists  from 
which  Judges  and  clerks  of  elec- 
tion are  to  be  appointed  (sections 
4779,  4851,  5120,  5121,  R.  S.  1919); 
they  fill  vucanciec!  on  the  tickets 
and  to  that  extent  exercise  the 
powers  of  electors  (sections  4815, 

4816,  4838,  5004,  R.  S.  1919); 
they  nominate  candidates  for  va- 
cancies on  the  board  of  aldermen 
of  the  city  of  St.  Louis  (sections 
21  and  22,  R.  C.  St.  L.  1914);  they 
appoint  chall^gers  and  watchers  at 
elections  (sections  4776,  4840,  4842, 

6003,  5004,  5007,  5162,  R.  S.  1919); 
they  elect  their  own  officers,  con- 
stitute the  congressional  committee, 
and  elect  the  state  committee  (sec- 
tion 4848,  R.  S.  1919).  * » « " 

Neither  the  constitution  nor  the  Laws  of  Missouri 
prill  bit  the  person  from  holding  those  two  offices.  Also 
from  a perusal  of  the  duties  of  a Justice  of  the  Peace  and 
conmltteeman,  we  cannot  see  that  the  same  are  In  any  way 
Inconsistent,  Incompatible  or  repugnant  to  each  other.  In 
fact,  the  duties  of  each  are  In  entirely  separate  and  dis- 
tinct fields. 
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COWGLUSION 


We  conclude,  therefore,  that  one  person  nay 
legally  file  and  hold  the  offices  of  Justice  of  tlie  Peace 
and  Township  Connltteeman  at  the  sane  tine. 


Respectfully  subnltted 


J.  F,  ALLBBACH 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAILOR 

(Acting)  Attorney-General 


JFA:LB 


MUNICIPAL  CORPCRATIONS;  ) pity  owning  electric  light  pltnt  ’nay  sell 
ELfcCTKICITY^ _ )'  surplus  electrical  energy  to  persons  outside 

corporate  limits,  under  certain  conditions* 


June  30,  1938* 


Y 


Honorable  W*  L*  Mtilwanla 
City  Attorney 
City  of  Kock  Port 
Rock  Port,  Missouri 


Dear  ^Irt 

Ilils  Is  to  acknowledge  receipt  of  your  letter  of 
June  15th,  In  which  you  request  the  opinion  of  this  Depart- 
ment on  the  question  set  out  In  your  letter,  which  Is  as 
follows: 

"as  the  attorney  for  the  City  of  Rook 
Port  I would  appreciate  Tory  much 
hawing  the  opinion  of  your  Department 
ui>on  a municipal  question  Inwolwlng 
our  city* 

"The  City  of  Rock  Port  has  practically 
completed  the  construction  of  a 
municipal  light  plant  and  distribution 
system*  The  City  already  has  Its 
municipal  water  plant,  the  pusq)  being 
located  about  two  and  one- half  miles 
from  the  city  limits*  ' In  the  construc- 
tion of  the  light  plant  and  distribu- 
tion system  It  is  of  couree  necessary 
to  run  a line  out  to  the  water  plant 
outside  the  city  limits*  This  line 
nms  along  the  highway  and  passes 
along  the  premises  of  two  or  three 
persons*  At  least  (me  of  these  per- 
sona would  like  to  have  the  prlwllege 
of  getting  llj^ts  from  this  line  by 
hooking  on  to  It,  buying  his  own 
transformer.  If  necessary*  The 
question  Inwolved  Is  whether  the  City 
would  have  the  legal  authority  to 
render  also trio  service  to  this  pro- 
spective customer  who  does  not  live 
within  the  city* 


Hon.  W.  L.  Mulvania 
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"I  h&va  r«ad  the  case  of  Taylor  et  al. 

Dimmlttf  ^yor,  et  al*  found  in  78 
3,  W.  (2d)  841.  which  lays  down  the 
general  principle  that  aaamicipality 
does  not  have  the  statutory  authority 
to  constrviotf  maintain^  and  operate  an 
electric  transmission  line  for  the 
purpose  of  furnishing  service  to  con- 
sumers outside  its  corporate  boundaries. 

There  is  a distinction  to  a certain 
extent  in  the  facts  of  that  case  and  the 
one  that  is  befox*e  us.  In  our  case  we 
must  maintain  this  line  for  our  own 
municipal  purpose  and  so  it  would  not  be 
necessary  for  the  city  to  do  anything 
further  in  the  way  of  extending  its 
facilities  beyond  the  corixxrate  limits  in 
order  to  accommodate  this  custoaier.  But 
there  are  certain  statements  in  the 
opinion  that  Slight  indicate  that  the 
rule  would  be  applioahle  even  in  a case 
like  ours." 

Briefly,  your  question  is.  idiether  the  City  of  Rock 
Port,  shich  has  coogpleted  a smnicipal  li^^t  plant  and  distri- 
bution system,  and  having  erected  electric  lij^t  lines  to  its 
niunicipal  water  plant  which  is  outside  the  city  limits,  may 
sell  surplus  eleetrioal  energy  to  person  adjacent  to  said 
power  lines,  and  living  outside  the  corporate  limits  of  said 
city, 

section  7642.  R.  S.  Mo.  1929  (Mo,  St*  Ann.  Sec. 
7642.  p.  6051)  provides  as  fbllowsi 

”itny  city  in  this  state,  which  owns 

and  oiierates  any  electric  li^t  or 

power  plant,  may.  and  is  hereby 

authorised  and  empowerwd  to  supply  • 

electric  current  from  its  light  or 

power  plant  to  other  municipal 

corporations  for  their  use  and  the 

use  of  their  inhabitants,  mad  also  to 

persons  and  private  corporations  for 

um>  beyo^  the  corporate  liwi  fcR  of'  such 

city,  a of  to  enter  into  contracts 
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tharefor  for  aueh  tlina  and  upon  such 
tarms  and  undar  aueh  rulas  and 
ragxilationa  as  may  ba  agraed  upon 
by  tha  oontraoting  parties** 

4ie  ^eglslati^ra  by  this  Act*  ahlch  was  enacted  by 
the  Legislature  In  1911  (Laws  of  Missouri*  1911*  p*  551) 
extended  the  authority  of  a city  owning  and  operating  an 
electric  light  plant  to  permit  such  city  to  supply  electric 
current  rrc«m*lts  electric  light  plant  to  other  munlclpalltlaa 
and  also  p<ifraona  and  private  corporations  beyond  tha  corporate 
of  iuob  city. 

Wd  note  what  you  say  In  yotir  latter  of  request  with 
reference  to  the  ease  of  TUylor  v*  Idimnltt*  78  ^*  W*  (2d}  841* 

98  A*  L*  K*  995*  as  perhaps  being  applioable  to  the  question 
stated  In  your  letter*  Ihe  court  in  this  oaae*  in  construizig 
lections  7648*  764S  and  7644*  decided  that  the  City  of 
Shelblna  which  owned  a aonlelprAl  light  plant  was  without 
"statutory  authority  to  conatioiot*  maintain  and  operate  an 
electric  tranasilsslon  Una  for  the  purpose  of  furnishing 
service  to  oonsusiers  outside  Its  corporate  boundaries**  The 
decision  In  the  above  case  Is  not  decisive  of  the  question 
asked  In  your  letter  of  request* 

The  well  established  rule  Is  that  a sninlclpal  corpora- 
tion has  only  such  powers  as  are  clearly  and  tinmlstakably 
granted  to  It  by  Its  charter  or  by  other  acts  of  the  Legislature* 
and  consequently  can  exercise  no  powers  not  expressly  granted 
to  It*  except  those  -diloh  are  necessarily  Implied  or  Incident 
to  the  powers  expressly  granted  and  those  Ublch  are  indispensable 
to  the  declared  objeccs  and  purposes  of  the  corporation*  19 
R*  C*  L*  768*  49  a*  L*  R*  p*  1239*  Oalnesvllle  v*  Dunlap 
(1917)  147  Oa*  344*  94  b*  £*  247;  Steltenroth  v*  Jackson  (19U) 

99  Miss*  354*  54  So*  955;  Kearny  v*  bayonne  (1919)  90  H*  J*  £qu* 
499*  t.  U*  K.  1919E*  696*  107  atl*  169;  Western  Mew  York  V^ter 
Co*  V*  Buffalo  (1986)  813  App*  Div*  458*  210  M*  Y*  ^p*  611; 
Richards  v*  Portland  (1927)  Or*  * 855  Pac*  526;  Haupt's 
Appeal  (1889)  125  Pa.  211*  5"T*  RTT.  556,  17  Atl*  436;  Childs 
V.  Columbia  (1910)  87  S*  C*  566,  54  L*  R«  n*  (M*  S.)  542*  70 

S*  H*  296;  Paris  v*  Sturgeon  (1906)  50  Tex*  Civ.  App*  516*  110 
S*  W*  459;  PUrwell  v*  Seattle  (1926  ) 43  'Vash*  141*  86  Pac* 

217*  10  Ann*  Cas*  130* 

By  Section  7642*  supra*  cities  owning  and  operating 
electric  light  or  power  plants  were  authorised  to  sell  to 
persons  and  private  corporations  for  use  beyond  the  corporate 
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limits  of  such  city  and  to  enter  into  contracts  upon  such 
terms  and  conditions  as  may  be  agreed  upon  by  the  contract- 
Ing  parties  for  the  aellixig  of  surplus  electrical  energy  by 
theau  Lillis  statute  changed  the  rule  with  reference  to 
cities  selling  surplus  electricity  to  consumers  outside  Its 
corporate  limits* 

It  was  held  In  the  case  of  ^peas  v.  Kansas  Clty^ 

44  S*  W*  (2d}  106,  1*  o«  113,  that  Kansas  City  "is  operating 
Its  waterworks  primarily  for  the  purpose  of  supplying  water 
for  Its  own  needs  and  tiie  needs  of  Its  Inhabitants,  and  Is 
Incidentally  selling  surplus  water  to  nonresidents,  with- 
out Impalrl^  the  usefulness  of  Its  waterworke  for  said 
primary  purpose,  such  exercise  of  Its  charter  power  to 
supply  water  to  nonresidents  Is  not  Inconsistent  with  Its 
charter  power  to  acquire  and  to  operate  waterworks  for 
public  purposes  only,  nor  with  the  constitutional  provision 
that  taxes  may  be  used  for  public  purposes  only,*  Many 
cases  from  other  jurisdictions  aire  cited  in  the  opinion 
sustaining  the  above  statement  of  the  law* 

Cn  the  question  sttbsiltted  In  your  letter  the  City 
of  hock  i'ort  has  ^ilt  a power  line  to  Its  municipal  puaipl^ 
station  outside  the  city  limits,  and  as  we  understand  It, 
a customer  living  near  to  this  power  line  desires  to  have 
supplied  to  him  from  this  line  surplus  electrical  energy  and 
the  City  desires  to  accede  to  his  request  ifi  It  may  legally 
do  so*  ^Inoe  the  City  has  constructed  this  line  primaxiLy  fcMT 
the  purpose  of  supplying  electricity  to  its  pumping  station 
lying  outside  Its  oorp<Mrate  limits  and  same  was  not  construct- 
ed for  the  purpose  of  delivering  electricity  to  customers 
outside  its  city  limits,  we  can  see  no  objection  to  selling 
such  electricity  to  custoaiers  along  its  power  line* 

•^t  is  therefore  our  opinion  that  \uider  the  state  of 
facts  as  set  forth  in  your  letter  that  the  city,  so  long  as 
it  maintains  Its  power  line  constructed  as  aforesaid  to  Its 
pumping  station,  may  sell  to  custoeiers  along  said  line  the 
sxirplus  electrical  energy  of  the  city,  but  under  the  authority 


Hon*  tt*  ii*  itlulv&nla 


-6- 


June  So,  1038 


of  the  Taylor  v*  hlsnltt  Case,  supra,  it  would  have  no 
authority  to  construct  and  maintain  any  part  of  a trans- 
mission line  built  primarily  for  the  purpose  of  furnishing 
service  to  consumers  outside  its  corporate  boundaries* 


Very  truly  yours 


COViiL  K*  HEWITT 
Assistant  Attorney-General 


APHKOVEPt 


(Acting) 


J*  n*  1 
At torney- General 


CRHxEO 


ELECTIONS:  /Candidate  for  Representative  in  Congress  may 

'•withdraw  even  though  his’'^iame  has  been  certified 
PRIMARY:  out  to  the  several  County  Clerks. 

Pederson  permitted  to  withdraw  as  candidate 
for  Congress. 


my  8,  1936. 


Hon.  Charles  S.  Marroll,  Jr., 
Prosecuting  Attorney, 

Adair  County, 

KirksTilla,  Mlssotiri. 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter 
of  July  6th  in  which  you  request  the  opinion  of  this 
department  on  the  question  therein  submitted.  Tour 
letter  is  as  follows: 

’'Enclosed  find  a copy  of  the  notice 
reoeiwed  by  the  County  Clerk  of 
Adair  County,  Llssouri,  from  Ered 
Pederson  who  is  a canuidate  for 
Representative  from  the  First  Con- 
gressional District  of  Llssouri, 
which  district  includes  Adair  County, 
kissouri,  to  the  effect  that  he  is 
withdrawing  from  the  ballot.  The 
County  Clerk  of  Adair  County,  Missouri, 
wishes  to  know  if  this  notice  is 
sufficient.  I have  attempted  to  in- 
vestigate the  matter  but  can  not  find 
anything  on  it  and,  therefore,  I am 
unable  to  give  the  opinion  myself. 

The  Clerk  would  also  like  to  know  if 
it  is  proi>er  for  him  to  remove  the 
candidate's  name  from  the  official 
notice  and  ballot  upon  this  notice? 

I would  appreciate  a reply  from  you 
at  your  earliest  convenience.’' 

Attached  to  your  letter  of  request  is  the  follow- 
ing affidavit,  which  we  assume  has  been  filed  with  the 
several  County  Clerks  in  the  counties  in  the  First  Con- 
gressional District  of  Llssouri: 


/ 
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"NOTICE  TO  CLERK  OF  T^  COOHTT  COURT 
NOT  TO  INCLUDE  NAllE  CFTANDIDAfTlH  CA- 

TION 6 k ON  OFyicIlL“5Atx6t. 


To  the  Clark  of  the  County  Court  of 
Adair  County,  lUssouri: 

Notice  is  hereby  giren  you  that  the 
undersigned,  a resident  and  (qualified 
elector  of  the  County  of  Grundy  and  State 
of  Missouri,  with  poet  office  address  at 
Trenton,  Missouri,  haring  announced  myself  a 
candidate  for  the  office  of  Representative 
in  Congress  from  the  First  Congressional 
District  of  Missouri  on  the  Democratic 
Ticket,  to  be  voted  for  at  the  primary  elec- 
tion to  be  held  on  the  first  Tuesday  in 
August,  1936,  did  thereafter  by  declaration 
in  writing  signed  and  executed  with  the 
formality  prescribed  for  the  execution  of 
an  Instrument  affecting  read  estate  to  en- 
title it  to  record,  renounce  my  said  declara- 
tion and  revoke  the  same  and  the  authority 
therein  given  to  have  my  name  printed  upon 
the  official  ballot  at  such  primary  election 
and  did  by  said  instrument  in  writing  declare 
that  I have  withdrawn  my  name  as  such  candi- 
date and  do  not  desire  the  same  be  placed  upon 
the  ballot  at  such  primary  election;  emd  you 
are  notified  that  I will  not  accept  the 
ncMnlnation  emd  my  name  should  not  be  in- 
cluded in  the  publication  to  be  made  by  you 
or  upon  the  official  ballot  end  you  are  fur- 
ther notified  that  a similar  notice  is  being 
given  the  Clerk  of  the  County  Court  of  each 
of  the  counties  in  the  First  Congressional 
District  of  Missouri. 

Fred  Pederson." 


Sworn  to  before  a Notary  Public  on  June  28,  1938 


Eon.  Charles  Ifurrell 
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Under  the  prorislons  of  Section  10260,  R.  S.  Vo, 

1929,  it  is  proTlded  that  all  declaration  papers  shall  be 
filed  as  follow  t 

”1.  For  state  officers,  representatlTes 
in  congress,  courts  of  appeals  and  cir- 
cult  judges,  and  those  mentbers  of  the 
senate  and  assembly  whose  districts  com- 
prise more  than  one  county,  in  the  office 
of  the  secretary  of  state." 

Section  10261  provides: 

"At  least  fifty-five  days  before  any 
primary  preceding  a general  election, 
the  secretary  of  state  shall  transmit 
to  each  county  clerk  a certified  list  con- 
taining the  name  and  postoffice  address 
of  each  person  who  shall  have  filed  de- 
claration papers  in  his  office,  and  en- 
titled to  be  voted  for  at  such  primary, 
together  with  a designation  of  the  office 
for  which  he  is  a candidate,  and  the  party 
or  principle  he  represents." 

It  is  our  information  that  the  Secretary  of  State 
performed  his  duties  under  this  section  and  certified  to 
the  several  County  Clerks  in  the  counties  comprising  the 
First  Congressional  District  the  name  of  Fred  Pederson  as 
a candidate  for  Congress  in  that  district,  the  ssid  Pederson 
having  theretofore  duly  filed  his  declaration  papers  with 
the  Secretary  of  State  more  than  sixty  days  before  the  primary 
election  to  be  held  August  2,  1936.  After  the  name  of  Pederson 
had  been  certified  by  the  Secretary  of  State  aforesaid,  the 
affidavits  above  were  filed  with  the  several  County  Clerks  in 
the  counties  comprising  the  above  Congressional  District. 

The  question  to  be  determined  by  your  letter  of 
request  and  other  requests  received  Involving  the  same  ques- 
tion is  iriiether  or  not  the  various  County  Clerks  in  the 
First  Congressional  District  are  authorized  and  empowered 
to  withdraw  the  name  of  Fred  Pederson  as  such  candidate  and 
not  include  his  name  in  the  publication  to  be  made  and  not 
to  include  his  name  on  the  official  ballot  to  be  printed  and 
used  in  the  August  primary. 


Hon.  Charles  X.  hurrell 
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Section  10S51,  fi.  S.  Ito.  1929,  Article  4,  Chapter 
flip  prorldes  that 

"the  secretary  of  state  shaull  not 
certify  the  name  of  a candidate  whose 
certificate  of  nomination  shall  hare 
been  filed  in  his  office,  who  shall 
haye  notified  him  in  writing,  signed 
and  executed  with  the  formalities 
prescribed  for  the  execution  of  an 
instrument  affecting  real  estate  to 
entitle  it  to  record,  that  he  .vill  not 
accept  the  nomination  contained  in  the 
certificate  of  nomination.  The  clerk 
of  the  county  court  shall  not  include  in 
the  publication  to  be  made  according  to 
section  10249  the  name  of  any  candidate 
whose  certificate  of  n(»Dlnation  shall 
have  been  filed  in  his  office  who  shall 
have  notified  him  in  like  manner  that 
he  will  not  accept  the  nomination.  The 
names  of  such  candidates  shall  not  be 
included  in  the  names  of  the  candidates 
to  be  printed  in  the  ballots  as  herein- 
after provided. " 

The  sworn  statement  of  Pederson  has  followed  the 
provisions  of  this  section  of  the  statute  in  preparing  his 
withdrawal. 

A similar  situation  to  the  instant  case  arose  in 
California  in  the  case  of  Bordwell  v.  V/llliams,  159  Pac. 
669,  L.  R.  A.,  1917a,  p.  996,  where  a candidate  had  filed 
nomination  papers  for  the  office  of  United  States  Senator 
in  the  requisite  form,  and  in  addition  thereto,  as  required 
by  statute,  the  candidate  had  filed  with  the  Secretary  of 
State  his  affidavit  stating,  in  addition  to  the  other 
matters  required,  that,  if  nominated,  he  would  accept  such 
nomination  and  not  withdraw,  and  that  he  would  qualify  as 
such  officer  if  uominated  and  elected.  The  Secretary  of 
State  thereupon  certified  the  name  of  the  candidate  to  the 
County  Clerks  in  the  several  counties,  directing  said 
officers  to  print  on  the  primary  ballot  the  name  of  the 
candidate  as  a candidate  for  the  Republican  nomination  for 
the  office  of  United  States  Senator.  This  case  is  well 
reasoned  and  clearly  applicable  to  the  case  in  hand,  and  we 
quote  from  the  headnotest 
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"A  candidate  whose  nane  has  been 
duly  certified  for  a place  on  the 
ballot  at  a primary  election,  and  who 
has  signed  the  statutory  affidarit  that, 
if  nominated,  he  would  accept  such 
nomination  and  not  withdraw,  is  not 
precluded  from  withdrawing  his  name  be- 
fore the  primary  election,  although  the 
statute  proTides  that  the  names  of  all 
persons  for  whom  nomination  papers  hare 
been  filed,  as  certified  by  the  secretary 
of  state,  shall  be  printed  on  the  ballots." 

Under  Section  10257,  R.  3.  l^o.  1929,  a candidate 
in  filing  his  declaration  of  candidacy  states: 

"I  further  declare  that  if  nominated  and 
elected  to  such  office,  I will  qualify," 

and  it  is  noted  that  in  the  declaration  filed  by  the  candi- 
date in  the  California  case  he  makes  the  additional  state- 
ment that  ^ will  not  withdraw,  and  yet  in  that  case  the 
Supreme  Court  of  Ceilifornia  keld  that  the  candidate  had  a 
right  to  withdraxv  his  name  and  decline  to  be  a candidate. 

In  the  case  of  State  ex  rel.  Neu  v.  ^aeohter,  et  al. 
332  Ho.  574,  58  3.  V.  (2d)  971,  1.  o.  974,  in  construing 
Section  10441,  Article  13,  Chapter  61,  H.  3.  lio.  1929, 
relatiTe  to  primary  elections  in  cities  of  four  hundred 
thousand,  said  the  following: 

"The  board  contends  he  could  not  with- 
draw in  Tiew  of  the  last  two  prorisions 
of  section  10441  which  are  that  ’all 
declaration  papers  shall  be  filed  with 
the  board  of  election  commissioners  of 
such  city,  and  such  declaration  papers 
shall  not  be  withdrawn*;  and  that  *the 
names  of  candidates  who  so  declare  shall 
be  printed  on  the  official  primary  ballot.* 

It  will  be  obserred  the  statute  merely 
says  such  declaration  papers  shall  not 
be  withdrawn;  it  does  not  say  the  declar- 
ant cannot  abandon  his  candidacy.  It  then 
goes  on  to  proTide  the  names  of  candidates 
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ao  declare  shall  be  printed  on  the 
official  primary  ballot. 

"In  our  opinion,  a construction  of  this 
statute  which  would  make  it  mean  that  a 
candidacy  once  declared  by  the  filing 
of  papers  can  neyer  be  recalled,  and  that 
the  name  of  the  candidate  must  be  printed 
on  the  ballot,  is  so  violent  and  un> 
reasonable  that  it  ought  not  to  be 
adopted  if  any  other  construction  is 
possible.  It  would  naan  the  names  of 
deceased  declarants,  those  who  had  moved 
out  of  the  city  or  state  and  admittedly 
become  ineligible,  or  those  who  would 
refuse  to  continue  in  the  race  if 
nominated,  nevertheless  must  be  voted 
upon  by  the  people.  And  in  cases  vrhere 
a deceased  or  ineligible  declarant  re> 
ceived  the  highest  number  of  votes  it 
would  nullify  the  whole  primary  election. 
20  C.  J.  sec.  287,  p.  207;  Sheridan  v. 

St.  Louis,  183  Mo.  25,  81  S.  W.  1082, 

2 Ann.  Cas.  480.  ♦ ♦ ♦ 

"Section  10251,  R.  3.  1929  (ho.  St.  Ann. 
sec.  10251),  expressly  provides  the 
secretary  of  state  and  county  clerks 
' shall  not  certify  and  publish,  respec- 
tively, the  names  of  declarants  who 
shall  notify  them  in  writing,  etc.,  that 
they  will  not  accept  nomination  to  the 
offices  for  which  they  have  been  certified. 
In  other  words,  the  general  primary  law 
by  the  section  last  cited  in  terms 
authorizes  the  withdrawal  of  primary 
candidacies. " 
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Since  Hr.  Pederson  declares  tinder  oath)  that  he 
does  not  desire  to  hare  his  name  placed  upon  the  ballot 
at  such  primary  election  and  that  he  would  not  accept  the 
nomination,  and  clearly  renounces  his  candidacy  for  Congress 
in  that  district,  vre  are  of  the  opinion  that  his  wishes  in 
this  matter  should  be  acceded  to  by  the  sereral  County 
Clerics  with  whom  said  affidarit  has  been  filed.  We  can 
see  no  valid  reason  why  a person  who  is  not  in  fact  a 
candidate  for  nomination  should  have  his  name  placed  upon 
the  ballot  against  his  will,  although  he  may  have  previously 
filed  as  a candidate  for  office.  It  Is  a right  which  he 
clearly  has  and  it  cannot  be  taken  away  from  him  except  by 
some  positive  statute.  It  would  be  a vain  and  useless 
thing  for  the  voters  to  nominate  a person  who  has  declared 
that  he  will  not  accept  the  nomination  by  a solesin  instru- 
ment of  writing. 


CONCLUSION t 


It  is  therefore  our  opinion  that  the  several 
County  Clerks  with  whom  the  foregoing  affidavit  has  been 
filed  are  authorized  and  empowered  to  withdraw  Pederson's 
name  as  a candidate  for  Congress  in  the  First  Congressional 
District  and  not  publish  his  name  in  the  primary  notice 
as  required  by  Section  10262,  R.  S.  lo.  1929,  and  not  print 
his  name  in  the  official  prii^ry  ballot  for  the  August,  1938, 
primary. 


Respectfully  submitted. 


COTliLL  R.  H3TITT, 

Assistant  Attorney  Greneral. 


APPROTSD: 


ROY  McKITTRJCK, 
Attorney  General. 
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CRIMINAL  LAW: 
PRELIMINARY  EXAMINATION 


If  defendant  Is  discharged  by  Justice 
at  the  preliminary  examination 
prosecuting  attorney  may  file  complaint 
before  any  other  Justice  In  the  county. 


July  22,  1938 


Mr.  Arthur  C.  Mueller, 

Prosecuting  Attorney, 

Gasconade  County, 

Hermann,  Missouri. 

Dear  Sir: 

This  is  In  reply  to  yours  of  July  20th  requesting 
an  official  opinion  from  this  department  based  upon  the 
following  letter: 

"Will  you  kindly  give  me  your  opinion 
on  the  following  question: 

A man  Is  charged  with  a felony  and  at 
the  prellralnax*y  h arlng  the  Justice 
dismissed  the  charge.  Can  the  same 
charge  be  filed  before  some  other 
Justice  In  the  Covin ty  and  again  pro- 
ceeded on? 

For  your  further  Information,  I had 
the  above  experience,  I also  am  of 
the  opinion  that  the  defendant  Is 
guilty  and  that  the  State  proved  all 
the  facts  necessary  to  bind  the  de- 
fendant over  to  the  circuit  court 
and  firmly  believe  that  various 
Justices  would  have  bound  the  defend- 
ant over  on  the  testimony  subm  tted. 

Kindly  let  me  have  this  opinion  at  the 
earliest  possible  date." 


Mr,  Arthur  C,  Mueller  -2-  July  22,  1938 


Your  request  goes  to  ti^ie  question  of  whether  or 
not  t^.e  filing  of  a second  complaint  against  a defendant 
who  has  been  discharged  by  a Justice  at  a preliminaiy 
examination  is  double  Jeopardy.  Under  ti.e  provisions 
of  Section  23  of  Article  II  of  the  Constitution  the 
person  may  be  placed  in  Jeopardy  only  one  time  for  the 
commission  of  an  offense.  Volume  8 R.  C.  L.  page  137, 
section  117,  we  find  that  the  rule  is  stated  as  follows: 

The  discharge  of  a defendant  by 
a magistrate  on  a preliminary  exam.. nation 
is  not  such  an  adjudication  in  his  favor 
as  will  bar  a subsequent  prosecution  for 
the  offense." 

A defendant's  right  of  preliminary  examination  is 
set  out  in  Section  3503,  page  203,  Laws  of  Missouri,  1931, 
which  is  as  follows: 

"No  prosecuting  or  circuit  attorney 
in  this  state  sliall  file  any  information 
charging  any  person  or  persona  with  any 
felony,  until  such  person  or  persons 
shall  first  have  been  accorded  the  right 
of  a preliminary  examination  before  some 
Justice  of  the  peace  in  the  county  whore 
the  offense  la  alleged  to  have  been 
committed  in  accordance  with  article  6 
of  this  chapter.  «**♦***" 

In  the  case  of  State  ex  rel.  McCutchan  v.  Cooley, 

12  S.W.  (2d)  466,  l.c.  468,  the  covirt  said: 

".dille  it  is  not  expressly  provided  in 
section  3848  that  an  information  cannot 
be  filed > until  the  magistrate  has  found 
'that  a felony  has  been  committed  and 
that  there  is  probable  cause  to  believe 
the  prisoner  guilty  thereof,'  such  is 
the  clear  intent  of  the  statute.  Other~ 
wise  the  according  of  an  examination 
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before  a magistrate  is  a useless  pre- 
liminary step  and  affords  no  protection 
to  the  accused.  The  lawmakers  are 
guilty  of  no  such  absurdity.  The 
examination  by  a magistrate  before  an 
information  can  be  filed  by  the  prose- 
cuting attorney  takes  the  place  of  an 


examination  by  a grand  Jury  before  trie 
return  of  an  indictment  and  prevents 
an  abuse  of  pov;er  by  the  prosecuting 


attorney.  On  a discharge  of  the  accused 


Sistrate,  or  the  charge  may 
ated  by  a grand  Juit«*  ~ 


nvestl- 


In  the  same  opinion  the  court,  in  discussing  the 
case  of  State  v.  Pritchett,  219  Mo.  696  quoted  from  that 
case  as  follows t (l.c.  468) 


"^Althoiogh  the  justice  might,  after  a 
preliminary  examination,  discharge  the 
prisoner,  such  action  would  in  no  way 
operate  as  a bar  to  an  Indictment,  or 
to  an  information  by  the  prosecuting 
attorney  for  the  same  offense,  and 
whatever  the  justice  mi^t  do  in  the 
case  la  from  a legal  standpoint  merely 
preliminary. 


And  the  court  in  further  discussing  the  opinion  of  the 
Pritchett  case  said: 


"This  statement  was  unnecessary  to 
a decision  of  the  case.  If  the  learned 
judge  Intended  to  rule  tiiat  on  the  dis- 
charge of  an  accused  by  a magi3tl*ate  the 
prosecuting  attorney  was  thereby  author- 
ized to  file  an  information  for  the  same 
offense,  we  do  not  agree  with  him.  Such 
a ruling  is  contrary  to  all  the  authorities, 
and  should  not  be  followed.  If  he  Intended 
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to  ^le  that  a discharge  is  not  a bar 
"Eo  Ehe  flTInk"" o7~  a oompJaTnt'"wr^  another 
maglatrate,  ne  Is  In  harmony  ¥dth  all 
the  authordtTes  and  ahoulA  be  l^ollowed." 

Vihlle  It  was  not  necessary  to  rule  upon  this  point 
In  the  said  case  of  State  v.  Cooley,  supra,  yet  the  court 
has  by  no  vinoertaln  terms  stated  Its  views  In  this  matter 
and  we  are  following  those  views  In  arriving  at  oxu*  con- 
clusions In  this  opinion. 


CONCLUSION 

This  office  la,  therefore,  of  the  opinion  that  If 
a man  Is  charged  with  a felony  and  at  the  prellmlnar:^' 
examination  the  Justice  of  the  peace  dismisses  the  charge 
and  refuses  to  bind  the  defendant  over  to  the  circuit 
court,  then  the  prosecuting  attorney  may  file  a complaint 
setting  up  the  same  charge  before  any  other  Justice  of 
the  peace  in  the  county  before  whom  another  preliminary 
examination  may  be  had. 


Hespectfully  submitted. 


TYHi;  W.  BUliTON 

Assistant  Attorney  Oeneral 


APPROVED: 


Attorney  General 


TWBtDA 


OAIO:  AND  FISH!:  iProylslon  for  election  by  counties  on  ques 
I tlon  of  closed  season  for  shooting  qrail 
I not  repealed  by  Amendment  No.  4,  Laws  of 
Missouri,  1937,  page  614. 


August  12,  1938 


Honorable  Arthur  C.  Mueller 
Prosecuting  Attorney 
Hermann,  Missouri 


Dear  Sir: 


This  Is  In  reply  to  yours  of  iiugust  9th  wherein 
you  request  an  opinion  based  upon  the  following  state- 
ment: 


''A  petition  for  a closed  season  on 
quail  was  filed  In  this  county  under 
Section  6246  H.  S.  Mo.  *29.  Will 
you  kindly  adrlse  this  office  If  the 
County  Court  is  compelled  to  place 
this  question  on  the  ballot  in  Norember 
as  proTided  in  the  shore  section  or 
does  Amendment  No.  4,  Laws  *37,  page 
614,  take  precedence  orer  the  said 
section." 

Tour  request  inrolres  the  question  of  when  does 
a constitutional  amendment  repeal  a special  statute  deal- 
ing with  the  same  subject  matter. 

In  the  case  of  State  ex  rel.  Harrison  r.  Frazier, 
98  Mo.  429,  the  court  said: 

"The  terms  of  a special  law  are  not 
ordinarily  regarded  as  repealed  by  a 
later  law  of  a general  nature  on  the 
same  subject.  To  thus  effect  a repeal 
such  an  Intent  must  be  clearly  mani- 
fested In  the  latter.  The  constitutional 
declaration  regarding  the  power  and  duty 
of  the  general  assembly.  In  respect  of  the 
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ragistratioB  of  Toters,  is,  by  Its 
terms,  erldentlj  designed  to  hare  a 
prospeotive  operation  only.  It  does 
not  pxirport  to  repeal  any  existing  law 
such  as  is  hero  under  discussion.  Nor 
do  we  think  any  such  purpose  can  be 
fairly  inferred  fr<»&  its  language, 
especially  when  we  consider  that,  un- 
less such  an  intent  is  erident  beyond 
reasonable  (question,  we  should  assume 
as  a rule  of  construction  that  only  a 
prospect ire  operation  of  the  constitu- 
tion was  contemplated." 

The  rule  is  further  discussed  in  the  case  of  State 
ex  rel.  Gtoldman  r-  Hiller,  278  S.  W.  706,  709,  wherein  the 
court  said: 

"If  a prerious  law  conflicts  with  a 
new  constitutional  prorlsion,  the  law 
withers  and  decays  and  stands  for 
naught,  as  fully  as  if  it  had  been 
specifically  repealed.  This  is  the 
simplest  rule  of  horn  book  law.  So 
that  if  the  enactment  of  1921  conflicts 
with  the  constitutional  prorision  of 
1924,  it  stands  for  naught." 

So  if  Section  8246,  R.  S.  Mo.  1929,  is  in  conflict 
with  Amendment  No.  4,  Laws  of  Missouri,  1937,  page  614,  it 
stands  for  naught  the  same  as  if  it  had  been  specifically 
repealed.  But,  as  stated  in  State  ex  rel.  Harrison  t.  frasier, 
supra,  there  must  be  a conflict  in  the  prorisions  of  the 
statute,  which  conflict  must  be  beyond  a reasonable  question, 
before  the  existing  law  will  be  repealed  by  implication. 

If  said  Section  6246  or  the  proTisions  thereof  relating  to 
an  election  on  the  question  of  a closed  season  for  killing 
quail  in  the  county,  are  repealed  by  said  Amendment  No.  4, 
they  are  repealed  by  implication,  and,  as  said  supra,  repeals 
by  implication  are  not  farored. 

In  State  t.  Hostetter,  79  3.  W.  (2d)  463,  466,  the 
court  said: 


"Repeals  by  implication  are  not 
farored  (Cooley's  Constitutional  Lim- 
itations (8  Sd. ) p.  316;  Black  on 
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latarpratatlon  of  Laws  (2  £d. ) seo.  107, 
p.  351;  12  C.  J.,  P.  710,  note  54; 
findlioh  on  Interpretation  of  Statutes, 
seo.  210,  p.  260).  At  pa£;e  281  in  the 
authority  last  cited  it  ia  said:  *A 
rule  founded  in  reason  as  well  as  in 
abundant  authority,  that,  in  order  to 
giTe  an  act  not  cowering  the  entire  ground 
of  an  earlier  one,  nor  clearly  intended 
as  a substitute  for  it  the  effect  of  re- 
pealing it,  the  implication  of  an  inten- 
tion to  repeal  must  necessarily  flow 
frtts  the  language  used,  disclosing  a 
repugnancy  between  its  prorisions  and 
those  of  the  earlier  law,  so  positiwe  as 
to  be  irreconcilable  by  any  fair,  strict 
or  liberal,  construction  of  it,  which 
would,  without  destroying  its  erident 
intent  and  meaning,  find  for  it  a reason- 
able field  of  operation,  preserring,  at 
the  same  time,  the  force  of  the  earlier 
law,  and  construing  both  together  in 
harmony  with  the  whole  course  of  legisla- 
tion upon  the  subject.'  The  sane 
authority  at  page  731,  holds  that  the 
same  presumption  against  unnecessary  change 
of  law  exists  in  the  construction  of  a 
constitutional  provision.” 

Yol.  12  C.  J.,  page  725,  Seo.  97,  provides  as 

follows: 


"While  a new  constitution  is,  by  its  very 
nature,  intended  to  supersede  a prior 
constitution,  it  is  not  intended  to  supersede 
the  entire  body  of  statutory  law.  To  the 
extent,  therefore,  that  existing  statutes 
are  not  expressly  or  impliedly  repealed  by 
the  constitution,  they  remain  in  full  force 
and  effect.  ♦ ♦ 

Section  8245,  A,  S.  ko.  1929,  provides  as  follows: 

"The  right  given  by  this  article  to  taJce 
or  kill  game  or  birds,  or  to  have  in  pos- 
session, unless  otherwise  specified  is 
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limited  to  food  pnrposos,  and  to  one 
turkey,  ten  quail  or  bobwbite,  and 
fifteen  additional  g me  birds  of  each 
and  eyery  other  family  for  each  person 
in  any  one  calendar  day,  and  no  person 
shall  take,  kill  or  hare  in  his  posses- 
sion at  any  one  time  more  than  one  turkey, 
fifteen  quail  or  bobwhite,  and  twenty- fire 
additional  legal  game  birds  of  each  and 
eyery  other  family;  and  no  person  shall 
kill  during  any  calendar  year  more  than 
one  turkeyt  Froyided,  that  it  shall  be  un- 
lawful to  kill  turkey  at  any  tine  within 
the  confines  of  any  state  park.  Ho  birds, 
game  or  fish  protected  by  this  article 
shall  be  held  in  possession  by  any  per- 
son for  more  than  flye  days  after  the 
close  of  the  season  for  killing  the  same: 
Froyided,  that  upon  the  filing  of  a 
petition  signed  by  one  hundred  or  more 
householders  of  any  county  and  presented 
to  the  coxinty  court  at  any  regular  or 
special  tern  thereof  more  than  thirty  days 
before  any  general  election  to  be  had  and 
held  in  said  county,  it  shall  be  the  duty 
of  the  county  court  to  order  the  question 
as  to  whether  or  not  there  should  be  a 
closed  season  upon  quail  for  the  next  two 
years  in  their  said  county  submitted  to 
the  qualified  yoters,  to  be  yoted  on  by  them 
at  the  next  election.  Upon  the  receiying 
of  such  petition  it  shall  be  the  duty  of  the 
county  court  to  siake  the  order  as  herein  re- 
cited, and  the  county  clerk  shall  see  that 
there  is  printed  upon  all  the  ballots  to  be 
yoted  at  the  next  election  the  following: 

For  a closed  season  upon  quail 


fas. 

No. 

^rase  the  word  you  do  not  wish  to  yote. 

The  retoms  of  said  election  upon  said  sub- 
ject shall  be  opened , ‘ canyassed  and  certi- 
fied, as  the  returns  for  general  elections. 
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Zf  the  majority  of  the  rotes  cast  upon 
such  subject  be  in  faror  of  the  closed 
season  upon  quail,  then  it  shall  be  un- 
lawful to  take,  capture  or  kill  any 
quail  or  bobwhite  within  such  county 
for  the  period  of  two  years  thereafter 
following  the  announcement  of  the  result 
of  said  election,  and  the  county  court 
shall  spread  the  result  of  such  election 
upon  its  records  and  give  notice  thereof 
by  publication  in  some  newspaper  printed 
and  published  in  such  county,  and  such 
law  shall  become  operatlre  and  effectire 
from  the  time  such  publication  is  made. 

Any  person  rlolatlng  the  prorislons  of 
this  section  shall  be  deemed  guilty  of  a 
misdemeanor.” 

The  Constitutional  Amendment  No.  4,  page  614,  Laws  of 
Missouri,  1937,  prorides  in  part  as  follows: 

”The  control,  management,  restoration, 
eonserration  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  State,  including  hatcheries, 
sanctuaries,  refuges,  reserrations  and  all 
other  property  now  owned  or  used  for  said 
purposes  or  hereafter  acquired  for  said 
purposes  and  the  acquisition  and  establishment 
of  the  same,  end  the  administration  of  the 
laws  now  or  hereafter  pertaining  thereto, 
shall  be  rested  in  a commission  to  be  known 
as  the  eonserration  Commission,  to  consist  of 
four  members  to  be  appointed  by  the  Gorernor, 
not  more  than  two  of  whom  shall  be  members  of 
the  seme  political  party." 

While  the  power  is  granted  to  the  eonserration  Oemmission 
by  this  Amendment  to  control,  manage, . restore,  conserre,  and 
regulate  the  bird,  fish  and  game  resources,  yet  we  do  not  think, 
beyond  a reasonable  question,  that  the  roters  intended  to  repeal 
by  implication  that  part  of  said  Section  6^46,  supra,  which 
authorizes  the  roters  to  rote  upon  the  question  of  a closed 
season  for  killing  quail  in  their  re spec tire  counties.  This 
part  of  said  section  is  for  the  purpose  of  conserring  the  quail 
of  that  particular  county,  and  eren  though  the  Commission  has 
authority  and  does  make  a regulation  to  conserre  quail,  such 
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regulation  would  be  in  harmony  with  the  rote  of  the  people 
who  hare  rote.d  on  the  q.uestion  of  a oloeed  season  on  the 
killing  of  quail. 

In  the  case  of  Barker  v.  St,  Louis  County,  104  S,  W. 
(2d}  371,  377,  the  oourt  in  discussing  when  a statute  was 
repealed  by  a later  act  or  a constitutional  amendiuent,  said: 

There  is  no  better  settled  law 
in  our  state  than  the  rule  that 
courts  will  not  hold  a statute  to  be 
unconstitutional  unless  it  contrsTenes 
the  organic  law  in  such  a manner  as  to 
leaye  no  doubt  of  its  unoonstitutionality. * 
Bledsoe  r.  Stallard,  250  Mo.  154,  loo.  oit. 

145,  157  S.  W,  77,  80.  On  the  other  hand, 
if  there  is  no  doubt  that  a statute  or 
part  thereof  is  in  conflict  with  the 
Constitution,  then  it  is  the  duty  of  any 
court,  whose  duty  it  is  to  decide,  to 
declare  the  conflict  and  declare  Yoid  the 
statute  or  part  thereof  in  conflict  with 
the  Constitution.** 

The  last  paragraph  of  Amendment  No.  4,  supra,  is 
as  follows: 

**The  general  assembly  may  enact  any  laws 
in  aid  of  but  not  inconsistent  with  the 
provisions  of  this  amendment  and  all 
existing  laws  inconsistent  herewith  shall 
no  longer  remain  in  force  or  effect.  This 
amendment  shall  be  self-enforcing  and  go 
into  effect  July  1,  1937,'* 

That  part  of  said  Section  6246  which  provides  for  the 
counties  to  vote  a closed  season  on  Icilling  quail  would  be 
classed  as  legislation  in  aid  of  the  provisions  of  the  Amend- 
ment and  would  be  in  conformity  with  the  last  clause  of  said 
Amendment  referred  to  above,  and  we  do  not  think  it  contravenes 
said  provision,  or  at  least  we  think  there  is  some  doubt  as  to 
whether  or  not  it  does,  and  applying  the  rule  announced  in  the 
Barker  v.  Bt.  County  case  above,  such  statute  is  not  repealed 
if  there  is  some  doubt  as  to  whether  or  not  it  contravenes 
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the  proTlsions  of  the  Constitutional  Amendment.  That  being 
the  case,  that  part  of  said  Seotlon  3244,  supra,  proTidlng 
for  the  election  on  the  (question  of  a closed  season  for 
killing  quail  is  not  repealed  by  implication  by  the  proTis- 
ions  of  said  Constitutional  Amendment  No.  4. 


GOtfCLUoIOM 


?roffl  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  when  a petition  which  complies  with  the  proTisiona 
of  Section  8244,  fi.  S.  lio,  1929,  is  presented  to  the  County 
Court,  then  it  is  the  duty  of  such  County  Court  to  order  the 
question  of  whether  or  not  there  should  be  a closed  season 
upon  quail  for  the  next  two  years  in  thair  county  subsiitted 
to  the  TOters,  to  be  Toted  on  by  them  at  the  next  election 
as  prorided  in  said  Section  6246,  supra.  Me  are  further  of 
the  opinion  that  this  proTislou  of  this  section  is  in  aid  of 
the  proTisions  of  Amendment  No*  4,  Laws  of  kissouri,  193T, 
page  414,  and  that  it  is  not  repealed  by  implication  by  the 
proTisions  of  said  Amendment. 


Respectfully  submitted. 


TTRL  W.  3URT0N 
Assistant  Attorney  General 


APPROT£Dt 


J.  S.  fATTOS 

(Acting)  Attorney  deneral 


TiVBtER 


■ CRDd*-A  COSTS t State  Highway  Patrol  Officer  not  liable  for 

■ costs  in  a misdemeanor  where* the  defendant  is 
acquitted  by  a jury,  without  judgment  of 
meilicious  prosecution,  or  is  not  liable  for 
costs  for  arrest  and  conviction  on  a vagrancy 
1 charge,  or  acquittal  in  an  arrest  in  a felony 
case  before  a jury. 


August  22 , 1936 


Arthur  C,  Mueller 
Prosecuting  .attorney 
Oesconade  County 
Hermann,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of- 
August  9,  1938,  requesting  an  opinion  from  this  department, 
which  reads  as  follows: 

'•’Till  you  kinaly  give  this  office 
your  opinion  on  the  follov.-ing  ques- 
tions, to-wit: 

"Is  a member  of  the  lissouri  State 
Highway  Patrol  personally  liable  for 
costs,  vAien  he  signs  a complaint  for 
a misdemeanor  committed  in  his  presence 
and  the  defendant  is  later  acquitted 
by  jury? 

"Is  a member  of  the  Missouri  State  High- 
way Patrol  personally  liable  for  costs 
if  he  arrest  a person  on  a vagrancy 
charge  and  the  defendant  enters  a plea 
of  guilty? 

"Is  a member  of  the  Missouri  State  High- 
way Patrol  personally  liable  for  costs 
if  he  signs  complaint  in  felony  oases 
and  is  he  competent  witness  to  material 
facts  in  the  case?  Also  would  the 
Patrolman  bo  personally  liable  for  costs 
if  defendant  was  acquitted  by  jury  In 
circuit  court." 
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Section  3444,  R,  S.  Vo.  1929,  reads  as  follows: 

"’.Then  the  proceedings  are  prosecuted 
before  any  Justice  of  the  peace,  at 
the  instance  of  the  injured  party,  for 
the  disturbance  of  the  peace  of  a per- 
son, or  for  libel  or  slander,  or  for 
any  trespass  against  the  person  or 
property  of  another,  not  airounting  to 
a felony,  except  for  petit  larceny,  the 
name  of  such  injured  party  shall  be 
entered  by  the  Justice  on  his  docket 
as  a prosecutor;  and  if  the  defendant 
shall  be  discharged  or  acq.ultted,  such 
prosecutor  shall  be  adjudged  to  pay  the 
costs  not  otherr/ise  adjudged;  and  in 
every  other  cese  of  acquittal,  if  the 
Justice  or  Jury  trying  the  case  shell 
state  in  the  finding  that  the  prosecu- 
tion was  rcaliclous  or  without  probable 
cause,  the  Justice  shall  enter  Judgment 
for  costs  against  the  prosecution  or 
party  at  whose  Instance  the  information 
was  filed,  and  shall  issue  execution 
therefor;  but  in  no  case  shall  the 
prosecuting  attorney  be  liable  for  costs. 

In  other  oases  of  discharge  or  acquittal 
the  costs  shall  be  paid  by  the  county, 
except  when  the  prosecution  is  commenced 
by  complaint  and  the  prosecuting  attorney 
aeclines  to  file  information  thereon,  in 
which  case  the  proceedings  shall  be  dis- 
missed at  the  cost  of  the  party  filing 
the  ccanplaint." 

This  section  applies  to  proceedings  before  Justices 
of  the  peace  in  misdemeanor  cases.  Under  this  section,  it 
is  mandatory  to  adjudge  the  costs  against  the  prosecuting 
witness  upon  discharge  of  the  defendant  on  a complaint  filed 
by  the  injured  party  for  (1)  disturbance  of  the  peace,  (2) 
libel  or  slander,  or  (3)  trespass  against  the  parson  or 
property  of  another,  not  amounting  to  a felony,  except  for 
petit  larceny*  Under  this  section,  in  every  other  case  of 
acquittal,  if  the  court  or  Jury  find  that  the  complaint  was 
Balicioasly  brought  or  without  probable  cause,  the  court  or 
Jury  may  assess  the  costs  against  the  complaining  witness. 
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hut  in  no  case  shall  the  prosecuting  attorney  bo  liable  for 
the  costs.  In  all  other  cases,  under  this  section,  the 
county  must  pay  the  costs  except  where  a complaint  is  filed 
and  the  prosecuting  attorney  refuses  to  file  an  information, 
and  in  that  event  the  costs  should  be  assessed  against  the 
complaining  witness. 

Section  3827,  H.  S.  l^o*  1929,  reads  as  follows: 

"When  the  defendant  is  sentenced  to 
imprisonment  in  the  county  jail,  or  to 
pay  a fine,  or  both,  and  is  unable  to 
pay  the  costs,  the  county  in  which  the 
indictment  was  found  or  information 
filed  shall  pay  the  costs,  except  such 
as  were  incurred  on  the  part  of  the 
defendemt.** 

Under  Section  3827,  if  the  defendant  is  sentenced  to 
the  county  jail,  or  to  pay  a fine,  or  both,  and  is  unable 
to  pay  the  costs,  then  the  county  must  pay  the  costs. 

Section  3828,  K.  S.  KOt  1929,  reads  as  follows: 

"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acq.ultted,  the  costs 
shall  be  paid  by  the  state;  and  in  all 
other  trials  on  indictments  or  informa- 
tion, if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  county  in 
which  the  indictment  was  foxind  or  in- 
formation filed,  except  vrhen  the  prosecutor 
shall  be  adjudged  to  pay  them  or  it  shall 
be  othei^wise  provided  by  law.** 

Under  this  section,  the  state  must  pay  the  costs  in 
case  of  an  acquittal  in  capital  cases  and  in  eases  where 
the  sole  punishment  is  imprisonment  in  the  state  penitentiary, 
but  in  other  oases  of  acquittal  the  costs  shall  be  paid  by 
the  county.  Under  this  section,  in  an  acquittal  of  a graded 
felony  the  liability  for  the  costs  is  assessed  against  the 
county. 
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Section  3820,  H,  S.  Ko,  1929,  reads  as  follows: 

"In  all  capital  cases  in  which  the 
defendant  shall  be  oonrioted,  and  in 
all  oases  in  which  the  defendant  shall 
be  sentenced  to  ioprisonment  in  the 
penitentiary,  and  in  cases  where  such 
person  is  convicted  of  an  offense 
punishable  solely  by  imprisonioent  in 
the  penitentiary,  and  is  sentenoed  to 
imprisonment  in  the  oo  nty  jail,  work- 
house  or  reform  school  because  suoh 
person  is  under  the  age  of  eighteen 
years,  the  state  shall  pay  the  costs, 
if  the  defendant  shall  be  unable  to 
pay  them,  except  costs  incurred  on  be- 
half of  defendant.  * ♦ * 

Section  3829,  R.  S.  l^o.  1929,  reads  as  follows: 

"ifirery  person  who  shall  institute  any 
prosecution  to  recover  a fine,  penalty 
or  forfeiture  shall  be  adjudged  to  pay 
all  costs  if  the  defendant  is  acquitted 
although  he  may  not  be  entitled  to  any 
part  of  the  same." 

This  section  applies  only  to  personal  offenses  and 
not  public  offenses.  It  was  so  held  in  State  v.  '^tood,  128 
l£o  • App  • 242. 

As  set  out  in  your  request  concerning  an  arrest  for 
vagrancy,  vagrancy  should  be  considered  as  a public  offense 
and  not  a personal  offense. 

In  the  case  of  City  of  Greenville  v.  Farmer,  195 
Ro.  App.  209,  1.  c.  211,  the  court  said: 

"It  is  the  well  settled  law  of  this 
State  and  the  country  at  large  that 
the  right  to  tax  costs  is  purely  made 
by  statute;  no  suoh  right  existed  at 
common  law;  and  unless  there  is  a 
statute  authorizing  the  taxing  of  costs 
against  the  plaintiff,  the  order  of  the 
circuit  court  is  erroneous.  It  is  held 
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In  the  case  of  State  ax  rel.  Clarice  ▼. 
Wilder,  197  Mo.  27,  94  3.  W.  499,  that 
no  costa  can  be  taxed  In  any  court 
except  such  as  the  statute  In  terms 
allows.  In  Ring  v.  Chas.  Yogel  Paint  k 
Glass  Co.,  46  Mo.  App.  1.  c.  377,  the 
following  language  is  used:  *.  . .It 
may  be  stated  that  the  entire  subject 
of  costs,  in  both  ciTil  and  criminal 
cases,  is  a matter  of  statutory  enact- 
ment; that  all  such  statutes  must  be 
strictly  construed,  and  that  the  officer 
or  other  persons  claiming  costs,  vdiich 
are  contested,  must  be  able  to  put  his 
finger  on  the  statute  authorizing  their 
taocation.  * 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  if  a state  highway  patrol. officer 
signs  a complaint  for  a misdemeanor  committed  in  his  presence 
and  the  defendant  is  acquitted  by  a Jury,  the  state  highway 
patrol  officer  is  not  liable  for  the  costs  unless  it  was 
one  of  the  three  offenses  set  o t in  Section  3444,  supra, 
which  makes  it  mandatory  to  adjudge  the  costs  against  the 
prosecutor,  or  unless  the  Jury  or  Justice  of  the  peace,  in 
accordance  with  Section  3444,  supra,  shall  state  in  his  or 
their  verdict  that  the  prosecution  was  malicious  or  without 
probable  cause.  In  that  case  the  Justice  should  enter  a 
Judgment  against  the  prosecutor  or  party  at  whose  instance 
the  information  was  filed,  but  in  no  case  shall  the 
prosecuting  attorney  be  liable  for  the  costs.  In  all 
other  cases  of  acquittal  or  discharge,  the  county  is  liable 
\mder  Section  3444,  supra. 

It  is  further  the  opinion  of  this  department  that 
if  a member  of  the  state  highway  patrol  makes  an  arrest 
for  vagrancy  under  Section  4333,  R.  3.  Mo.  1929,  and  the 
defendant  pleads  guilty,  the  county  is  liable  for  the  costs 
under  Section  3827,  supra,  for  the  reas<m  that  vagrancy  is 
only  a misdemeanor.  Of  course,  it  goes  without  saying 
that  in  case  the  defendant  is  able  to  pay  the  costs,  they 
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should  not  be  paid  by  the  county  In  case  of  oonyictlon, 
but  If  not  paid  by  the  defendant,  the  county  must  pay 
the  costs  except  costs  Incurred  on  the  part  of  the  de- 
fendant. 


It  Is  farther  the  opinion  of  this  departisent  that 
a xenber  of  the  state  highway  patrol  Is  not  personally 
liable  for  the  costs  in  a case  where  he  signs  a complaint 
In  a felony  case  In  which  he  Is  a material  witness  and  the 
defendant  Is  acquitted  by  a jury  In  the  circuit  ooxirt. 
Under  Section  3826,  supra,  If  the  defendant  Is  acquitted 
on  a capital  case  or  on  a felony  case,  where  the  sole 
punishment  Is  imprisonment  In  the  penitentiary,  the  costs 
shall  be  paid  by  the  state,  and  In  all  other  trials  on 
Indictment  or  Information,  If  the  defendant  is  acquitted, 
the  coats  shall  be  paid  by  the  county,  except  when  the 
prosecutor  shall  be  adjudged  to  pay  them  or  it  be  otherwise 
provided  by  law. 


Respectfully  submitted 


W.  J.  BURICR 

Assistant  Attorney  General 


APPROVED I 


(Acting)  Attorney  General 
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OFFICERS:  ■ 
ELECTIONS: 


Any  offloar-elect  may  assume  the  duties  of 
office  on  Sunday,  January  1,  1939,  if  he  has 
taken  the  oath  of  office  prior  thereto. 


December  23,  1938 
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Honorable  Haurioe  L.  liushlin 
End  Associate  Prosaouting  Attorney 
Hunioipal  Courts  Building 
St.  Louis,  Hissouri 


Dear  Sir: 


We  hare  reoelTed  your  letter  of  December  16, 
1936,  which  reads  in  part  as  foUowa: 

'*S<»etiBe  ago  when  Judge  James  P. 

Finnegan  met  Qeneral  NoKit trick  he 
inquired  as  to  whether  it  was  pezmissibla 
under  the  law  for  an  official  whose  term 
of  office  began  on  January  1st  to  take 
office  on  that  day  when  that  day  was  a 
Sunday. 

** Since  there  are  a nxunber  of  offices, 
including  ours.  In  which  the  terms  begin 
on  January  1st,  1939,  and  as  January  1st, 
1939  falls  on  a Sunday,  I would  at  the 
request  of  Judge  Finnegan  formally  re- 
quest an  opinion  from  your  office  on 
this  matter. 

"1  would  point  out  Section  1663  of  the 
Rerised  Statutes  of  klssouri,  which  pro- 
hibit a Court  from  holding  session  or 
transacting  any  business  other  than  to 
reoelTe  a Terdlot  or  to  discharge  a Jury. 

**1  belieTe  that  this  is  the  only  relerant 
statute,  ^d  thct  therefore  an  official 
could  not  take  on  January  1st,  1939. 


Hon.  ifaurloe  L.  Uushlin 


2. 


Doc.  23,  1938 


**^0(160  Finnegan  would  likowlae  like  to 
know  if  It  would  be  pormiooiblo  to  take 
office  or  be  ewom  in  on  Decoffiber  31at, 
New  Tear's  Sre." 


^e  are  enclosing  a copy  of  an  opinion  dated 
December  22,  1936,  and  addressed  to  the  Honorable  Carl  F. 
WjfBore,  Prosecuting  Ittornej  of  Cole  County,  Kiasouri, 
which  holds  that  the  county  court  cannot  conTcne  on  Sunday, 
January  1,  1939,  for  the  purpose  of  administering  oaths 
of  office  to  newly  elected  officers  whose  terms  are  to 
commence  as  of  that  date.  That  opinion  is  based  princi* 
pally  on  Section  1803,  R.  8.  Vo*  1929,  which  makes  it 
unlawful  for  any  court  to  transact  any  business  on  Sunday 
except  for  certain  limited  and  designated  purposes.  The 
opinion  also  holds  that  there  is  nothing  to  prerent  the 
oath  of  office  from  being  administered  on  a date  prior  to 
Sunday,  January  1,  1939,  or  on  a date  subsequent  thereto; 
that  Article  XIV,  Section  0,  of  the  Constitution  of  His> 
sour!  merely  requires  that  the  oath  of  office  shall  be 
subscribed  to  before  any  officer  enters  upon  his  duties. 

Consequently,  if  any  of  the  officials  who  are  by 
law  to  assume  office  on  January  1,  1939,  hare  taken  the  oath 
of  office  prescribed  by  the  Constitution  on  a date  prior 
thereto,  such  officer  would  then  be  the  lawful  incumbent  on 
January  1,  1939. 


CONCLPSIOM 


Any  officer  who  is  by  law  to  assume  the  duties  of 
his  office  on  Sunday,  January  1,  1939,  shall  be  entitled  to 
assume  the  duties  thereof  on  January'  1st  prorided  he  has 
taken  and  subscribed  to  the  oath  of  office  provided  for  by 
the  Constitution  of  Missouri  on  a date  prior  thereto. 

Respectfully  submitted 


J.  7.  ALLXBACH 

APPROVED X Assistant  Attorney  Oeneral 


J.  5:  mm 

(Acting)  Attorney  Ceneral 
JTAxHR 
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ASSESSORS: 


It  i«  the  duty  of  the  County  Assessor  to"  compile 
a land  list  or  real  estate  book  for  assessment 
purposes,  and  the  County  cannot  necessarily  be 
required  to  pay  the  Assessor  therefor* 
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February  4,  1938 


r^^\\ 


V.r.  i'artin  L.  Neaf, 
Assessor,  3t.  Louis  County, 
Clayton,  It'issouri. 


Dear  Sir: 


FILED 


In  compliemce  with  your  request  that  this  depart- 
ment reconsider  its  opinion  rendered  on  August  £4,  1937, 
to  kr.  John  H.  kcNatt,  Prosecuting  Attorney  of  St.  Louis 
County,  the  following  is  the  conclusion  that  lias  been 
reached  based  upon  and  confined  to  the  questions  asked  in 
kr.  kcNatt’s  letter  of  inquiry,  together  with  the  records 
of  the  county  court  submitted  therewith; 

I. 

kr.  kcilatt's  letter  is  as  follows: 

"V/e  should  like  to  know  whether  under 
R.  S.  ko.  1929,  sec.  9767,  our  County 
assessor  can  be  required  to  compile  and 
keep  a land  list  for  a full  and  accurate 
assessment  of  all  property  in  this  county 
without  being  paid  therefor  out  of  the 
County  treasury.  The  County  Court  has 
ordered  Assessor  Ileaf  to  do  this  work, 
expecting  him  to  pay  for  it  out  of  his 
fees  rather  than,  as  the  statute  requires, 

■ out  of  the  County  treasury.  We  should  also 
like  to  know  whether  the  County  Court’s 
order  requiring  Assessor  Neaf  to  do  this 
work  is  mandatory, 

•’Thanking  you  very  much  for  your  courtesy 
in  this  matter,  I remain.** 


Kr.  Martin  L.  Neaf 
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II. 


The  pertinent  records  of  the  county  court  show  as 

follows : 


(a)  The  natter  of  the  Assessor  of  i>t.  Louis  County 
makin^i’  a land  list  or  real  estate  book  first  came  before 
the  court  on  Kay  9,  1881,  whereby  it  was  ordered  that  the 
assessor  should  make  up  his  land  list  book  in  alphabetical 
order. 


(b)  The  next  pertinent  record  is  that  of  March  9, 
1906,  whereby  a method  or  system  of  tax  assessment  to  be 
used  by  the  assessor  of  the  county  was  approTod  and  adopted, 
which  method  Included  as  a part  thereof  the  making  of  the 
land  list  book. 

(c)  The  above  order  of  1906  pertaining  to  the  method 
of  tax  assessment,  including  a land  list  book,  was  readopted 
by  the  court  from  time  to  time  up  to  and  including  the  last 
and  final  order  made  at  the  May  Term,  1937,  of  the  court;  and 
in  this  last  order  the  court  finds  that  the  fees  of  the 
assessor  are  adeq.uate  to  pay  sufficient  personnel  to  carry 
out  such  method  without  the  county  paying  for  such  personnel, 
and  the  assessor  is  ordered  to  proceed  to  make  such  assess- 
ment of  the  covinty  under  the  method  adopted. 


III. 


The  present  generail  laws  or  statutes  pertaining  to 
assessments  and  assessors*  duties,  among  which  are  Sections 
9780  and  9782,  have  been  in  force  a long  number  of  years,  and 
the  county  assessor  has  always  been  required  by  such  laws  or 
statutes  to  make  a land  list  or  real  estate  book. 

In  1883  the  Legislature  enacted  what  is  now  Section 
9787,  R.  S.  Mo.  1929,  it  being  the  section  alluded  to  in 
Lr.  McNatt*s  letter  of  inquiry,  and  this  section  provides, 
in  substance,  among  other  things,  that  all  counties  in  the 
state  which  had  at  the  time  of  the  enactment  of  this  statute 
in  1883,  a system  of  plats  and  abstracts  to  facilitate  the 
assessment  of  property,  then  in  such  case  the  provision 


Kr.  L-rtin  L.  Naaf 
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respecting  the  making  of  the  land  list  is  superseded.  How- 
ever, in  the  in8ta;it  case  the  county  court  records  do  not 
show,  either  at  the  time  of  the  enactment  of  the  statute 
now  in  force  or  since,  whether  or  not  St.  Louis  County  had 
and  used  plats  and  abstracts  as  a method  for  assessment  of 
the  county  property. 

Another  provision  of  Section  9787,  now  discussed, 
is  that  any  county  having  a population  exceeding  forty 
thousand  in  number  (St.  Louis  County  being  one  of  such  counties) 
may  by  court  order  adopt  any  method  of  assessment  it  deems  fit. 
Hence,  by  reason  thereof,  the  county  court  could  eliminate 
the  land  list,  if  one  was  being  used,  and  substitute  some 
other  means  or  record  in  its  place.  However,  the  county  court 
in  this  instance  has  not  seen  fit  to  eliminate  the  land  list 
book,  but,  on  the  contrary,  has  retained  it  in  its  method  and 
system  of  tax  assessment  ever  since  1861,  or  before,  up  to  the 
present  time,  as  shown  by  its  last  order  and  record  aforesaid. 
Hence,  it  would  appear  that,  either  under  the  provisions  of 
the  general  statutes  aforesaid.  Sections  9760-9782,  or  by  reason 
of  the  county  court’s  last  and  present  order,  apparently  acting 
under  Section  9767,  it  is  the  duty  of  the  assessor  to  make  up 
and  use  a land  list  book  as  part  of,  and  to  facilitate,  his 
assessment  of  the  property  in  the  county. 


IV. 


Relative  to  the  question  of  whether  the  assessor  can 
require  the  county  court  to  pay  him  additional,  or  any, 
compensation,  or  to  pay  necessary  personnel  which  the  assessor 
might  employ  for  the  work  of  making  up  this  land  list,  it  can 
be  answered  as  follows: 

Sections  9780  and  9806  provide  the  compensation  of 
assessors  in  counties  having  a population  such  as  3t.  Louis 
County  has,  to-wit,  25^  for  each  assessment  list  and  Zi 
additional  for  each  entry  in  the  land  list  or  real  estate 
book.  Hence,  unless  the  provisions  of  Section  9787  (alluded 
to  in  the  letter  of  inquiry)  change  the  fee  or  compensation 
basis  xinder  the  facts  in  this  case,  the  aforesaid  Sections 
9780  and  9806  prevail. 


Lr.  L.  Na-f 
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V. 


A (iUestion  has  been  presented  In  this  matter  as  to 
whether  or  not  the  concluding  words  or  clause,  namely,  ”and 
may  provide  the  means  for  paying  therefor  out  of  the  county 
treasury,"  foimd  in  Section  tt707,  wiiioh  words  or  clause 
relate  to  the  adoption  by  the  court  of  sosie  particular  method 
of  assessment  and  the  work  necessary  to  carry  it  out,  can 
be  construed  as  to  make  it  mandatory,  in  place  of  discretionary, 
on  the  court  to  pay  the  assessor  in  this  case  for  compiling 
and  using  the  land  list  in  question  as  a part  of  the  county *s 
assessment  method,  having  ordered  him  to  do  so.  In  dealing 
with  this  question  it  is  first  necessary  to  consider  a further 
portion  of  Section  9787,  to-vvit; 

"Provided,  that  in  counties  having  a 
population  of  over  forty  thousand  the 
county  court  may  in  addition  to  the  fore- 
going provisions  for  securing  a full  and 
accurate  assessment  of  all  property 
therein  liable  to  taxation,  or  in  lieu 
thereof,  by  order  enterea  of  record, 
adopt  for  the  whole  or  any  designated 
part  of  such  county  any  other  suitable 
and  efficient  means  or  method  to  the 
same  end,  whether  by  procuring  maps, 
plats,  or  abstracts  of  titles  of  the 
lands  in  such  county  or  designated  part 
thereof  or  othei^vlse." 

In  viev/  of  the  foregoing  language  of  this  part  of  the 
section  Just  quoted,  it  must  be  shown  or  else  assximed,  in 
order  to  make  said  section  applicable,  that  the  county  court 
by  its  last  and  recent  order  aforesaid  adopted  a rfethod  of 
assessment  "in  addition  to  the  foregoing  provisions  for  secur- 
ing a full  and  accurate  assessment,"  or,  one  that  was  "in  lieu" 
of  such  foregoing  provisions.  Did  the  county  court  by  said 
last  order,  in  adopting  the  method  it  did,  do  either  one  or 
the  other?  '>Ye  believe  not  because: 

(a)  The  existing  method  of  assessment  in  3t.  Louis 
County  whereby  a land  list  or  real  estate  book  and  personal 
property  book  are  used  is  not  a method  in  addition  to  the 
foregoing  provisions  of  Section  9787,  Inasmuch  as  there  is  no 
showing  one  way  or  the  other  that  the  county  was  using  a plat 
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and  abstract  method  at  the  time  the  statute  in  question  was 
enacted.  Nor  la  It  in  addition  to  the  method  prescribed  in 
the  general  statutes.  Sections  9780-9782. 

(b)  Neither  is  said  existing  method  in  lieu  of 
either  of  the,  methods  provided  for  by  the  "foregoing  provisions 
of  Section  9787  or  Sections  9780-9702. 

In  point  of  fact,  it  seems  to  us,  gathered  from 
the  county  oourt*s  records  submitted,  that  the  present  exist- 
ing method  of  assessment  in  St.  Louis  County  is  the  s^e 
method  used  by  the  county  for  a considerable  period  of  time 
before  the  enactment  of  Section  9767  and  used  ever  since  to 
the  present  time.  Further,  and  in  point  of  fact,  the  last 
order  of  the  court  expressly  states  that  the  method  of 
assessment  called  for  in  the  order  is  the  same  that  has  been 
in  force  for  the  last  five  years  or  more.  Hence,  we  seriously 
doubt,  under  the  facts  as  shown,  that  Section  9787  has  any 
applicability  in  this  case. 


VI. 


However,  assvnning  for  argument,  that  the  county's 
present  method  of  assessment  is  a real  and  substantial  change 
froa  the  preceding  method  and  that  it  can  therefore  be  said 
that  the  present  method  is  in. lieu  of  such  former  method, 
can  the  county,  having  requlreu  the  assessor  by  its  said 
order  to  proceed  under  such  change  in  method,  be  compelled 
to  provide  the  means  for  paying  therefor  out  of  the  county 
treasury,  under  the  theory  of  a mandatory  construction  of 
the  statute,  said  ;iectloa  9787?  The  further  question  asserts 
itself  here  as  to  whether  a change  in  method  of  assessment 
is,  or  vrould  be,  such  as  to  do  away  with,  in  whole  or  in 
part,  the  basis  on  which  the  assessor  is  compensatea  for  his 
work:  under  Section  9806  as  amended  and  Section  9780,  that  is 
to  say,  if  the  new  method  of  assessment  did  away  with  the 
taking  of  assessment  lists  or  cor.piling  the  land  list  book, 
or  both,  then  the  assessor  would  have  to  rely  on  the  county 
covirt,  acting  under  said  Section  9787,  to  supply  him  compensa- 
tion, in  whole  or  in  part,  for  whet  he  would  lose  under  the 
general  statutory  provisions  for  fees  by  reason  of  such  change 
in  method.  Hence,  if  the  assessor  should  be  deprived  of  the 
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whole,  or  a Tery  substantial  part,  of  his  fees  unaer  the 
general  statutes,  than  it  would  apparently  work  an  injustice 
for  the  county  court,  if  acting  under  the  provisions  of 
Section  9787,  not  to  supply  compensation  to  the  extent  neces- 
sary. Our  courts  have  frequently  ruled  in  cases  affecting 
the  rights  of  public  officials  that  a statute  should  be 
construed  as  mandatory  even  though  discretionary  terms  are 
used,  and  also  where  there  is  an  abuse  of  discretionary 
power,  if  manifest  injustice  would  result  if  not  so  construed. 
As  Illustrative  of  this  principle,  our  3upreme  Court  in  the 
case  of  State  ex  rel.  v.  Public  Schools,  134  I'o.  296,  said, 

(1.  c.  305): 


"'Vhlle  it  la  generally  true  that 
mandamus  will  not  lie  to  control  the 
discretion  of  an  inferior  tribunal  in 
whom  a discretion  is  vested  in  the  per- 
formance or  non-performance  of  certain 
duties  devolved  upon  it  by  law,  it  is 
well  settled  that  if  the  discretionary 
power  is  exercised  y/lth  manifest  in- 
justice the  courts  are  not  precluded 
from  commanding  its  due  exercise.  3uoh 
an  abuse  of  discretion  la  controllable 
by  mandaDBUs." 

However,  we  cannot  say,  under  the  facts  as  submitted 
to  us  in  this  case,  that  the  assessor  will  be  deprived  of 
any  of  his  regular  fees  or  compensation  and  that  the  county 
court  is  working  a manifest  injustice  by  reason  of  its  last 
court  order.  Further,  even  though  it  be  assumed  that  the 
county  court  could  be  required  under  said  section  9707  to  pay 
the  assessor  compensation  out  of  the  county  treasury  for  the 
work  ordered,  it  is  apparent  that  there  is  no  limitation  upon 
the  amount  the  court  could  fix.  In  other  ’.vords,  it  would  be 
entirely  discretionary  with  the  court  to  fix  an  amount  wholly 
Inadequate  as  compensation.  In  this  connection  our  Supreme 
Court  in  the  case  of  Sanderson  v.  Pike  County,  195  I'o.  1.  c. 
605,  said: 


"It  v/ill  thus  bo  seen  that  the  Legislature 
has  vested  in  the  county  coiirt  the  power 
to  fix  the  compensation  of  the  treasurer 
for  his  general  services  and  for  his  ser- 
vices in  disbursing  the  school  moneys  of 
the  county,  ifith  this  discretion  neither 
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this  oo\irt  nor  the  circuit  court  has  any 
riGht  to  interfere.  The  county  court  is 
a court  of  record,  and  its  acts  end  pro- 
ceedin<5S  can  only  be  Icnown  by  its  record, 

A contract  with  such  court  cannot  be 
established  by  parol  eTidenoe.  (l!aupln 
V.  Franklin  Co.,  67  l;o,  527;  Dennison  v. 

County  of  Dt,  Louis,  53  ViO,  168. } No 
record  of  the  county  court  was  produced 
on  the  trial  of  tliis  cause  fixing  the 
treasurer's  compensation  under  either  of 
the  foregoing  sections  of  the  statute. 

It  is  well-settled  law  in  this  State 
that  the  right  to  compensation  for  the 
discharge  of  official  duties  is  purely  a 
creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  that 
right  must  be  strictly  construed.  The 
right  of  a public  officer  to  compensation 
is  derived  from  the  statute,  and  he  is 
entitled  to  none  for  services  he  may  per- 
fonn  as  such  officer,  unless  the  statute 
gives  it.  (State  ex  rel.  v.  Adams,  172 
Mo.  1-7;  Jackson  County  v.  Stone,  168  Vo, 

577;  State  ex  rel.  v.  ^>albridge,  153  Vo,  194; 
State  ex  rel.  v.  Brown,  146  Vo.  401;  State 
ex  rel.  v.  './of ford,  116  Vo.  220;  Givens  v. 

Daviess  Co.,  107  Vo.  603;  l^llllams  v. 

Chariton  Co,,  65  Vo.  645;  Gammon  v.  Lafayette 
Co. , 76  Vo.  675.  )•* 

The  county  court  in  its  last  order  finds  that  the  fees 
of  the  office  of  the  assessor  of  St.  Louis  County  are  adetiuate 
to  pay  salaries  of  sufficient  personnel  to  carry  out  the 
present  method  of  assessment  without  payment  therefor  out  of 
the  county  treasury. 

We  do  not  believe  it  to  be  the  province  of  this  office 
to  dispute  this  finding,  even  though  hardship  by  reason  of 
the  court's  said  order  might  result  in  this  case.  The  Supreme 
Court  has  passed  upon  this  principle  in  State  ex  rel.  Buaer  v, 
Hackmann,  265  S.  'A.  1.  c.  535,  where  the  court  said; 
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'*The  argument  of  hardship,  and  that  an 
officer  should  not  be  compelled  to  incur 
a financial  loss.  In  performinc  the  duties 
incident  to  his  office,  cannot  be  con- 
sidered by  the  courts  in  pasring  upon  the 
rights  of  relator,  as  fixed  by  the  statute.** 


VII. 


Summarizing,  and  in  conclusion,  we  say  as  follows; 

1.  That  it  is  the  duty  of  the  assessor  under  Sec- 
tions 9760  and  9782  (which  we  believe  to  be  the  applicable 
law  in  this  case)  to  make  up  or  compile  annually  a land 
list  or  real  estate  book  for  current  assessment  purposes. 

Or,  if  Section  9787  could  bo  held  applicable  in  this  case 
(which  would  be  contrary  to  our  view)  so  that  the  court 
could  act  under  the  authority  given  it  to  require  the 
assessor  to  compile  such  laud  list  as  a part  of  the  assess- 
ment method  adopted,  then,  the  court  having  so  acted,  its 
order  would  make  it  the  duty  of  the  assessor  to  proceed 
and  compile  said  book. 

2.  That  it  appearing  in  the  showing  made  by  the 
county  court  records  that  there  has  been  no  material  or 
real  change  in  the  method  of  tax  assessment  by  the  county, 
then  as  a consequence  the  provision  of  oection  9737  respect- 
ing the  fixing  of  the  assessor's  compensation  is  not 
applicable  to  this  case. 

3.  That  even  though  the  aforesaid  provision  of 
Section  9787  could  be  held  applicable  to  this  case,  and  it 
could  be  construed  as  mandatory  upon  the  county  court  to 
fix  compensation  for  the  assessor,  yet  the  amount  to  be 
fixed  would  rest  entirely  with  the  court,  and  which  amount 
so  fixed  might  prove  to  be  vdiolly  inadequate  as  compensation 
to  the  assessor. 

% 

4.  That  the  last  oraer  or  Judgment  of  the  coxinty 
court,  which  was  not  api>ealed  from  and  hence  has  become  final, 
finding  in  substance  that  the  fees  of  the  office  of  the 
assessor  are  adequate  to  carry  out  the  work  of  the  assess- 
ment method  in  vogue  for  the  last  five  years  or  more  preceding 
this  order  or  Judgment,  is  binding  on  the  assessor. 
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5.  That  In  making  up  or  compiling  a land  list  in 
alphabetical  order  as  part  of  the  method  of  assessment, 
the  assessor  may  by  order  of  court  be  allowed  not  to  exceed 
Zi  for  each  and  every  tract  assessed  and  entered  in  the  land 
list  in  addition  to  the  other  fees  allowed  him  by  law  and 
to  retain  same  not  to  exceed  the  constitutional  limit. 


Hespectfully  submitted. 


J.  V/.  BUFFINOTON, 

Assistant  Attorney  General. 


-iPPROVaD: 


(Acting)  Attorney  CJeneral. 
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under  Jones-Munger  law  an  occupant,  or 

as  the  owner,  may  redeem  from  tax  sale. 


February  16 , 1938 


Honorable  Onle  D.  Newlon, 
Prosecuting  Attorney, 
Halls  County, 

New  London,  Lissourl. 


Dear  31r: 


We  acloiowledge  receipt  of  your  letter,  which  is 
as  follows: 

"IN  Ka:  Section  9956a  of  Session 
Acts  of  1933  at  page  437. 

"I  would  like  to  hare  yotir  interpretation 
of  the  following  portion  of  the  above  act 
which  reads  as  follows,  'The  owner  or 
occupant  of  any  land  or  lot  sold  for  taxes, 
or  any  other  person  having  an  interest 
therein,  may  redeem  the  same  at  any  time 
during  the  two  years  next  ensiling,  in  the 
following  manner:'. 

"A  tract  of  land  in  my  County  containing 
about  15.75  acres  of  land  title  to  v/hich  was 
and  is  in  a bank  that  has  ceased  to  exist 
since  1929,  has  since  1929  and  for  about  five 
years  prior  thereto  been  used  and  occupied  by 
a man  owning  the  adjoining  farm.  In  November, 
1937,  this  15.75  acre  tract  was  sold  by  the 
Collector  for  taxes,  and  a man  living  about 
five  miles  away  purchased  the  farm  and  a 
certificate  ivas  issued  to  him.  Upon  learn- 
ing of  the  sale,  the  man  who  owns  the  adjoin- 
ing land  and  who  has  been  in  possession  of  the 
same  since  the  year  1924  tendered  the  taxes 
and  penalties  to  the  Collector,  and  the  Col- 
lector refused  the  tender  holding  that  this 
man  had  no  right  to  redeem.  I advised  the 
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Collector  that  it  was  my  opinion  and  be- 
lief that  this  man  did  have  the  right  to 
' redeem  as  the  language  of  the  statute  uses 
the  word  ’occupant*  and  also  the  words  *or 
any  other  person  having  an  interest  therein* , 
and  certainly  the  nan  offering  to  redeem  was 
an  occupant  or  a man  having  at  least  a 
possessory  interest. 

"Would  you  be  so  kind  as  to  advise  as  to  your 
interpretation  of  this  matter.** 

Replying  thereto,  wo  refer  particularly  to  that  part  of 
your  letter  stating  that  "the  man  who  owns  the  adjoining  land 
and  who  has  been  in  possession  of  the  same  since  the  year  1924 
tendered  the  teixes  and  penalties  to  the  Collector,  and  the 
Collector  refused  the  tender,  holding  that  this  man  had  no 
right  to  redeem."  It  would  seem  from  this  that  the  Collector 
is  acting  more  in  tiie  capacity  of  a court  in  determining 
rights  in  land  than  Ln  the  primeury  duty  oast  upon  the  Collector, 
to-wit,  to  collect  the  taxes  for  the  state,  county  and  other 
political  subdivisions. 

The  main  function  of  the  Collector’s  office  is  to 
collect  taxes.  This  is  true  of  all  classes  of  taxes,  whether 
they  be  the  current  or  delinquent  taxes.  The  Jones-Kunger 
Law  passed  by  the  Legislature  in  1953  (Laws  of  Vdsaouri,  1933, 
pp.  425,  et  seq. ) clearly  so  indicates  and  sets  forth  the 
duty  of  the  Collector  with  reference  to  the  collection  of  the 
delinquent  taxes,  the  primary  thought  interwoven  all  through 
the  act  being  to  provide  for  a quick  and  inexpensive  method 
of  collecting  the  delinquent  taxes. 

Section  9949  places  upon  the  Collector  the  duty  of 
collecting  the  taxes  "containea  in  such  ’back  tax  book.*"  ' 

Section  9952a  carries  out  the  above  idea  in  providing 
that  delinquent  taxes  "may  be  paid  to  the  county  collector  at 
any  time  before  the  property  is  sold  therefor." 

Likewise,  Section  9952b  states  that  the  notice  shall 
specify  that  "so  much  of  said  lands  and  lots  as  may  be  neces- 
sary to  discharge  the  taxes  * ♦ ♦ will  bo  sold  ♦ ♦ '".w 

So,  also.  Section  9952d  pirovides  that  when  several 
tracts  belonging  to  the  same  person  are  to  be  sold  at  the  same 
time,  "a  part  of  one  of  said  tracts  or  lots  shall  be  offered. 
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first  for  the  payment  of  the  whole  sum  due  from  such  owner 
on  all  such  delin(iuent  lands  or  lots, 

Section  9954  reciuires  the  Collector  to  indorse  on 
the  certificate  of  sale  to  the  purchaser  his  written  guaranty 
warranting  that  the  taxes  due  upon  the  tract,  lot  or  lots, 

* * ♦ are  neoied  in  such  certificate.  And  if  it  should  at 
any  time  appear  that  such  county  collector  had,  before  the 
time  of  making  such  guaranty,  receired,  either  in  person  or 
by  deputy,  the  taxes  ^ the  holder  of  such  certificate 

is  entitled  to  his  action  upon  such  written  guaranty,**  or 
may  sue  the  collector  on  the  collector's  bond. 

Section  9954a  further  emphasizes  that  the  primary 
object  of  the  Jones-^unger  Law  is  not  the  transfer  of  owner- 
ship, but  is  to  collect  the  taxes.  It  provides  that  any  rent 
collected  by  a purchaser  at  such  sale  "shall  operate  as  a 
payment  upon  the  amount  due  the  holder  of  sxich  certificate  of 
purchase,  and  such  amount  or  amounts,  * shall  be  endorsed 
as  a credit  upon  said  certificate,  and  which  said  sums  shall 
be  taken  into  consideration  in  the  redemption  of  such  land, 
as  provided  for  in  this  act." 

The  same  thought  is  further  emphasized  by  numerous 
other  sections  of  the  act.  See  Sections  9954d,  9955a,  9955b, 
99550,  9956a,  9956b,  and  9957. 

VVhen  the  property  has  been  sola  for  taxes,  the  purchaser 
at  the  sale  only  gets  a certificate  of  purchase.  It  does  not 
authorize  him  to  go  upon  the  land  any  more  than  if  he  had  not 
bought  the  certificate  of  purchase.  His  rights  do  not  extend 
to  the  point  where  he  can  exercise  any  dominion  over  the  land 
until  one  year  after  the  sale. 

Section  9956a  provides  the  method  of  redeeming  lands 
when  sold  for  delinquent  taxes.  It  provides: 

"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having 
an  interest  therein,  may  redeem  the  same  at 
any  time  during  the  two  years  next  ensuing, 
in  the  following  manner:  By  paying  to  the 
county  collector,  for  the  use  of  the  pur- 
chaser, his  heirs  or  assigns,  the  full  sum 
of  the  purchase  money  named  in  his  certificate 
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of  purchase  and  all  the  costs  of  the 
sals  together  with  Interest  at  the  rate 
specified  in  such  certificate,  not  to 
exceed  ten  percentxun  annually,  with  all 
subseq.uent  taxes  which  here  been  paid 
thereon  by  the  purchaser,  * * *.  Upon 
deposit  with  the  county  collector  of  the 
amount  necessary  to  redeem  as  herein 
provided,  it  shall  be  the  duty  of  the 
coianty  collector  to  mail  to  the  purclmser** 

notice  of  such  deposit  for  redemption,  and  further  provides 
that  such  notice  shall  stop  payment  to  the  purchaser  of  any 
further  interest  or  penalty. 

The  only  rights  the  purchaser  has  prior  to  one  year 
after  the  date  of  the  sale  are  that  he  shall  be  made  whole 
for  the  amount  of  money  he  paid  the  collector  at  said  sale 
plus  the  interest  specified  in  the  certificate  of  purchase. 

The  object  of  the  law  is  to  sell  lands  for  taxes  only  as  a 
last  method  left  for  collecting  the  taxes. 

The  Jones>lunger  Law  was  not  enacted  for  the  primary 
purx>ose  oM?  determining  title  to  land,  nor  for  the  purpose  of 
settling  conflicting  claims  of  different  parties  to  a given 
tract  of  land  on  which  there  are  delinquent  taxes.  A person 
redeeming  land,  whether  he  be  the  owner  or  occupant  or  some 
other  interested  person,  does  not  thereby  acquire  any  title 
to  the  land,  but  the  redemption  merely  places  the  land  in  the 
same  position  as  it  would  have  been  if  it  had  never  been  sold 
for  the  payment  of  delinquent  taxes. 

The  statute  defining  who  are  parties  entitled  to 
redeem  is  plain.  It  says  that  the  ovmer,  occupant  or  other 
interested  person  may  redeem  the  land.  If  no  one  but  the 
owner  of  the  land  could  redeem  it,  then  no  aieaning  at  all  can 
be  given  to  the  further  designated  parties  as  the  statute 
provides.  They  would  bo  empty  words.  The  Legislature  neces- 
sarily meant  that  anyone  of  the  three  classes  was  authorized 
to  rede«n  the  land. 

Tour  question  more  particularly  deals  with  whether  an 
occupant  of  land,  who  is  in  possession  of  it,  is  entitled  to 
make  tender  to  the  Collector,-  and  whether  it  is  the  duty  of 
the  Collector  to  accept  that  tender.' 
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In  West  brewing  Co.  v,  Osborne,  £38  N.  T.  S. 

345,  347,  £27  App.  Div.  340,  the  court  said  that  the  erection 
by  the  owner  of  advertising  signs  on  land  sold  for  taxes  and 
the  use  of  the  sign  to  advertise  the  owner *3  products,  al- 
though the  name  of  the  owner  did  not  appear  on  the  sign, 
constituted  actual  occupancy  of  the  leuid  within  the  tax  law  of 
that  state  requiring  notice  to  redeem  from  a tax  sale  to  be 
served  on  occupants  of  land,  where  the  use  of  the  land  was  the 
appropriate  one  according  to  the  locality. 

In  City  of  Indlanola  v.  Faison,  13£  3o.  550,  55£, 

159  lulss.  520,  the  court  said  that  an  occupant  was  one  who 
occupies  and  takes  possession;  one  who  has  the  actual  use  or 
possession,  or  Is  In  possession,  of  a thing,  and  that  generally 
the  words  "possession  and  occupation"  are  used  synonymously 
with  reference  to  land,  leases  and  like  Incidents. 

In  Hoblnson  v.  kamsey,  176  S.  7.  £82,  the  Springfield 
Court  of  Appeals,  In  1915,  approvingly  quoted  from  the  case 
of  Bartlett  v.  Draper,  23  I’o,  407,  409,  as  follows: 

"Any  act  done  by  himself  (the  plaintiff) 
on  the  premises  Indicating  an  Intention 
to  hold  the  possession  thereof  to  himself 
will  be  sufficient  to  give  him  the  actual 
possession." 

It  is  not  difficult  to  conceive  that  a person  in 
possession  of  land  is  an  Interested  party,  even  if  the  statute 
did  not  provide  that  an  occupant  could  redeem  the  land.  A 
person  in  possession  of  land  may,  by  the  continuance  of  that 
possession,  have  not  only  a possessory  right,  but  If  he  retains 
that  possession  adversely  to  all  others  for  the  statutory 
period,  he,  by  such  retention,  acquires  the  title  itself  to 
the  land.  But  betv;eon  the  time  he  first  takes  possession  of 
the  land  and  ten  years  thereafter  that  he  has  adversely  held 
the  land,  he  has  a possessory  right,  and  that  right  is  to  hold 
the  possession  of  that  land  until  another  v^lth  a superior  right 
to  the  possession  has  asserted  that  right  In  court  and  procured 
a Judgment  of  the  court  entitling  the  "other"  to  such  posses- 
sion, and  the  man  In  possession  Is  both  an  occupant  and  one 
Interested  In  the  land,  within  the  provisions  of  Section  9956a. 
Doubtless  the  i^eglslature  had  In  mind  that  a person  occupying 
or  in  possession  of  land  had  an  interest  which  he  could  protect 
by  redeeming  if  he  saw  fit  to  exercise  the  right  of  redemption 
which  the  Legislature  by  said  Section  9956a  provided. 
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A person  not  in  possession  of  land  is  not  authorized 
under  the  law  to,  of  his  O'.vn  raain  strength,  enter  upon  the 
land  and  oust  the  person  who  is  in  possession.  In  the 
Robinson  oase,  supra,  the  defendant  sought  to  take  possession 
of  land  by  his  own  efforts,  and  the  court,  speaking  of  such 
actions,  said  the  following,  page  263: 

"If  defendant  owned  an  interest  in  this 
land,  the  la'  requires  him  to  establish 
his  right  in  an  action  brought  for  that 
purpose.  He  cannot  assert  his  right  by 
any  short  cut,  such  as  taking  possession 
of  the  land  in  the  manner  here  shown. 

The  law  does  not  permit  one  to  redress 
his  grievance  with  his  own  hand.*^ 

In  State  ex  rel.  3arrett  v.  Bosckeler  Lumber  Co., 

301  I'o.  445,  532,  speaking  of  v/hether  a statute  r.eans  what 
it  says  when  it  is  plain,  the  Supreme  Court  of  this  state  en 
banc  said: 


"Nor  is  it  within  our  province  to  give 
the  statute  any  other  meaning  than  its 
language  imports.  Our  duty  to  apply  the 
statute  as  it  is  written  is  as  plain  as 
the  language  of  that  statute,  and  la  that 
language  there  is  no  ambiguity.** 

To  like  effect,  see  State  ex  rel.  Publishing  Co.  v. 
Hackmann,  314  ly*o.  33,  decided  by  the  Supreme  Court  en  banc 
in  1926,  where  the  court  said: 

"The  Legislature  must  be  Intended  to 
mean  what  it  has  plainly  expressed,  and 
consox^uently  there  is  no  room  for  con- 
struction.** 

So  this  statute.  Section  9956a,  is  plain  and  free  from 
ambiguity,  and  the  Legislature  meant  v/hat  it  has  plainly 
expressed,  to-v.lt,  that  an  occupemt  or  one  interested  in  the 
land  is  entitled  to  redeem  the  same  when  it  has  been  sold  for 
the  collection  of  delinquent  taxes  under  the  Jones-Lunger  Law. 
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In  view  of  the  fact  that  the  primary  duty  of  the 
Collector  Is  to  collect  the  taxes  and  not  to  settle  land  titles 
in  other  ways  or  among  other  people  than  insofar  as  the  col- 
lection of  the  taxes  is  concerned,  and  in  view  of  the  further 
* fact  that  the  Legislature  has  not  seen  fit  to  vest  the  Col- 
lector with  wider  powers  in  the  exercise  of  a Judicial  discretion, 
and  in  view  of  the  further  fact  that  the  person  redeeming  land 
from  a tax  sale  does  not  thereby  acquire  a greater  title  than 
he  would  have  had  if  the  land  had  not  been  sold  for  taxes,  and 
in  view  of  the  further  fact  that  the  statute  has  plainly  stated 
that  anyone  of  the  three  classes  of  people,  to-wlt,  the  owner, 
the  occupant,  or  other  interested  persons,  may  redeem  the  land 
from  such  tax  sale,  and  has  provided  how  the  same  shall  be  done, 
that  is,  by  tendering  the  amount  to  make  whole  the  purchaser 
of  the  tax  certificate  plus  interest,  plus  costs,  it  is  our 
opinion  that  when  one  in  possession  of  land  that  has  been  sold 
for  taxes  tenders  to  the  Oollector  ,the  amount  of  money  suffi- 
cient to  reimburse  tlie  purchaser  at  the  tax  sale  in  full  for 
the  amount  of  money  he  has  bid  at  the  tax  sale,  plus  the 
Interest  specified  in  the  tax  certificate,  plus  the  costs 
incident  to  the  sale,  he  is  entitled  to  redeem  the  land,  and 
it  becomes  the  duty  of  the  Collector  to  accept  said  tender  and 
thereby  to  collect  the  taxes  on  behalf  of  the  state  and  other 
political  subdivisions  thereof.  To  ao  otherwise  might  render 
the  Collector  liable  on  his  bond. 


Yours  very  truly. 


3.  V.  Ir.LDLING, 

--.ssi stunt  Attorney  General. 


APPROVE J; 


(acting)  Attorney  General, 
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COUNTY  COURTS: 
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TAXES  LEVIED  AND  OOLLLCTED  ON 
PROPEuTIES  IN  SPECIAL  ROAD  DISTRICTS, 
FOR  THE  ROAD  AND  BRIDGE  FUND  SHALL 
BE  TURNED  OVER  TO  SUCH  SPECIAL  ROAD 
DISTRICT  AND  COUNTY  COURT  MAY  USE 
SUCH  TAXES  THAT  IT  RECEIVES  ON  ACCOUNT 
OP  THE  ROAD  AND  BRIDGE 
, PQP^  IMPROVEIiENT 

OF  ROADS  OP  THE  COUNTY 
HIGHWAY  SYSTEIA. 


Honorable  Edwin  C,  Orr, 
TrcsecutlnG  Attorney, 
Boone  County, 

Colxombla,  Missouri. 


Dear  Sir: 

This  office  a ckno’.  lodges  receipt  of  your  request 
for  an  official  opinion  on  the  question  of  whether  or  not 
by  the  provisions  of  Section  7867  R.S.  Mo.  1929,  all  of  the 
taxes  levied  and  collected  for  the  road  and  bridge  fund  of 
the  county  by  authority  of  Section  7890,  R.S.  Mo.  1929, 
stands  appropriated  to  the  use  of  the  County  Court  viiere 
levied,  to  bo  used  at  the  discretion  of  such  Court  for  the 
construction  and  maintenance  of  roads  and  brloGes  locat  d 
within  the  confines  of  tlie  Coimty  Ill^hv/aj/  System  as  well  as 
all  otlicr  roads  in  tlie  cou.  ty . 

Your  inquiry  particularly  refers  to  such  portion  of 
the  *Road  and  Bridge  Fund*  tiiat  are  levied  and  collected  upon 
prope  ties  located  in  Special  Road  Districts.  By  virtue  of 
the  provisions  of  Sections  8042,  7890  and  7091  R.S.  Mo.  1929, 
and  by  the  rulings  of  the  Courts  on  the  question,  these  taxes 
have  gone  to  the  Special  Hoad  Districts  in  the  County  in  v/hich 
the  properties  were  located. 

The  Courts  in  a long  line  of  decisions  laave  construed 
the  provisions  of  Sections  7690,  78*11  and  8042  R.S.  o.  1929, 
so  that  the  Special  Road  Districts  would  get  all  of  the  taxes 
which  are  levied  and  collected  for  the  *Road  and  Bridge  Fund', 
by  virtue  of  the  provisions  of  said  Sections  7890  and  7891, 
upon  the  properties  in  such  districts.  The  last  time  the 
question  v/as  before  the  appellate  court  was  in  1933,  in  tlie 
case  of  Hawkins  v.  Cox,  60  S.V..  (2d)  539  ; 334  Mo.  040,  and  in 
tlds  case  the  Court  followed  uhe  foregoing  rule  as  to  vAiere 
these  taxes  should  go. 

If  by  the  provisions  of  Section  7867,  R.S.  Mo.  1920, 
the  Leglslatuie  intended  to  Include  the  taxes  collected  by  the 
provisions  of  Section  7690,  which  iiad  theretofore  gone  to  the 
Special  Road  Districts  containing  the  properties  upon  which 
such  taxes  wei^e  levied  and  collected,  tiien  it  will  be  necessary 
for  said  Section  7867  to  receive  sucli  a construction  that  it 
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would  repeal  by  implication  tiioso  provisions  of  Sections 
7890,  7891  and  8024  vdilch  liave  heretofore  given  tixj  se  taxes 
to  the  Special  Road  Districts  which  contained  the  ia*op8i‘tlos 
upon  which  they  v/ore  levied. 

In  construing  those  statutes,  they  should  be  consider- 
ed together,  because  they  deal  with  the  same  subject  matter. 

Section  7867  H.S.  ho.  1929,  is  as  follows: 

”A11  taxes  derived  from  the  levy 
authorized  by  Section  7890  R.S. 
ilo.  1929,  are  her  by  appropriated 
to  the  use  of  the  county  court  in 
eacli  county  wlie^e  levied,  to  be 
used  at  the  discretion  of  the  said 
court  for  the  construction  and 
maintenance  of  roads  and  bridges 
located  within  the  confines  of  the 
county  hl^j^wa,,  system  herein  pro- 
vided for,  as  well  as  all  otlier 
roads  and  bridges  in  such  county." 

Section  7890  R.S.  lio.  1929,  is  as  follows; 

"The  coTinty  courts  in  the  several 
coxinties  of  the  State  having  a 
population  of  less  than  two  hundred 
and  fifty  thou sane  inhabitants,  at 
the  liay  term  thereof  in  each  year, 
shall  levy  upon  all  real  and  person- 
al property  made  taxable  by  law  a 
tax  of  not  more  than  twenty  cents 
on  the  one  hundred  dollars  valuation 
as  a road  tax,  which  levy  shall  be 
collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall 
be  placed  to  the  credit  of  the  "county 
road  and  bridge  fund". 

Section  7891  ^.S.  Mo.  1929,  is  as  follov/s: 

"In  addition  the  levy  authorized  by 
the  preceding  section,  the  county 
courts  of  ttxe  counties  of  tills  state, 
othei  tiian  those  under  township  organ- 
ization in  their  discretion  i;iay  levy 
and  collect  a special  tax  not  to  exceed 
twenty-five  cents  on  each  one  hiindred 
dollars  valuation,  to  be  used  for  road 
and  bridge  purposes,  but  for  no  other 
purpose  whatever,  and  the  same  siiall 
be  known  and  designated  as  *the  special 
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road  and  bridge  fxmd'of  the  county: 
Provided,  however,  tiiat  all  that 
part  of  portion  or  said  tax  whlcl:i 
shall* arise  from  and  be  collected 
and  paid  uj.cn  any  property  lyln^. 
and  beln<_  within  any  road  district 
shall  bo  paid  Into  the  comity  treas- 
ury and  placed  to  the  credit  of  the 
special  road  district,  or  other  road 
district,  from  which  It  arose,  and 
shall  be  paid  out  to  the  respective 
road  districts  upon  warrants  of  the 
county  court,  in  favor  of  the  com- 
nlsslonei's,  treasurer  or  overseer  of 
the  district,  as  the  case  nay  be: 
Provided,  f urtlicr,  thr-t  the  part  of 
said  special  road  and  bridge  tax 
arising  from  and  jxiid  upon  property 
not  situated  In  any  road  district, 
special  or  otherwise,  siiall  be  placed 
to  the  credit  of  the  ' county  road  and 
bridge  fund*  and  be  used  In  the  con- 
struction and  inaintenazice  of  roads, 
and  my.  In  the  discretion  of  the 
county  coiirt,  be  used  in  Improving  or 
repairing  any  street  In  any  incorpor- 
ated city  or  village  In  the  county. 

If  said  street  shall  form  a part  of 
a continuous  highway  of  said  comity 
leadii^g  through  si'.ch  city  or  village; 
but  no  part  of  said  fund  siiall  be 
used  to  pay  the  damages  Incident  to, 
or  costs  of,  establishing  any  road: 
Provided  further,  that  no  waiu-ant 
sHSir  15e  drawn  In  favor  of  any  road 
overseer  tint  11  an  account  for  work 
done  or  materials  furnished  siiall 
have  been  presented  and  audited  by  the 
coionty  court,” 

Section  8042,  R.S.  ilo,  1929,  Is  as  follows: 

"In  all  counties  In  tids  state  where 
a special  road  district,  or  districts, 
iias  or  have  been  organized,  or  v/here 
a special  road  district,  or  districts, 
may  be  organized  \mder  th  s article, 
and  where  money  siiall  be  collected  as 
coiinty  taxes  for  road  purposes,  or  for 
road  and  bridge  purposes,  by  virtue  of 
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any  existing  law  or  laws,  or  sub- 
sequent law  or  laws  that  may  be 
enacted,  upon  property  v/lthin  such 
special  district,  or  districts,  or 
v/iiere  money  shall  be  collected  for 
pool  or  billiard  table  licenses, 
upon  business  within  such  special 
I'oad  district,  or  districts,  the 
county  court  shall,  as  such  taxes 
or  licenses  are  paid  and  collected, 
apportion  and  set  aside  to  the  credit 
of  such  special  road  d?str  ct,  or 
districts,  from  which  said  taxes  were 
collected,  all  such  taxes  so  arising 
from  and  collected  and  paid  upon  any 
property  lying  and  being  within  such 
special  district,  or  districts,  and 
also  one-half  of  the  amoiint  collect- 
ed for  pool  and  billiard  table  licenses, 
so  collected  from  such  business  carried 
on  or  conducted  within  the  limits  of 
such  special  road  district;  and  the 
co\anty  coxirt  shall,  upon  written  appli- 
cation by  said  conmiissloners  of  such 
special  road  district,  or  districts, 
drav/  warrants  upon  the  coimty  treasurer, 
payable  to  the  commissioners  of  such 
special  road  district,  or  districts,  or 
the  treasury'  thereof,  for  all  that  part 
or  portion  of  said  taxes  so  collected 
upon  property  lylni'  and  being  within 
such  special  road  district,  or  districts, 
and  also  for  one-half  the  amov.nt  so 
collected  for  pool  and  billiard  table 
licenses,  so  collected  from  such  business 
carried  on  or  conducted  within  the  limits 
of  such  special  road  district,  or  districts." 

The  Intent  of  the  Legialatxire  to  repeal  the  previsions 
of  the  foregoing  sections  should  yei^;  clearly  appear  and  the 
courts  will  not  hold  to  repeals  by  implication  if  they  can  find 
any  reasonable  grounu  to  hold  to  the  contrary,  or  if  there  is 
any  other  reasonable  constn-ictlon  that  can  be  placed  on  the 
statute  under  consideration,  then  the  Implied  repeal  will  not 
stand.  25  R.G.L.  ^17,  013. 

We  also  find  the  rule  to  be  that  one  act  cannot  be 
allowed  to  defeat  another,  if  by  fair  a.nd  reasonable  con- 
struction, the  two  can  stand  togetijer.  25  R.G.L.  919. 

With  the  foregoing  rules  of  construction  in  mind, 
if  by  a fair  and  reasonable  construction  of  the  foregoing 
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statutes  we  can  find  that  all  of  them  cr-n  stand,  then  said 
Section  7867  should  not  be  so  construed  that  it  will  repeal 
by  Implication  the  provisions  of  section  7890,  7891  and  8042 
R.S.  If'^.  1929  which  have  heretofore  given  to  the  special 
road  districts  t’  e taxes  levied  and  collected  by  the  provi- 
sions of  said  sections  upon  properties  in  such  special  road 
distrl  cts. 

And  by  the  foregoing  rules.  Section  7867  should  not 
receive  such  a construction  as  to  leave  said  Sections  8042, 

7890  and  7891  meaningless,  in  so  x’ar  as  they  apply  to  the 
taxes  collected  for  the  road  and  bridge  lUnd  which  belonged 
to  special  read  districts  before  the  enactment  of  the  Oovmty 
Highway  Corumls sio.tAct  in  1927. 

In  the  case  of  State  ex  rel.  Coltuubla  National  Bank 
of  Kansas  City  v.  Davis,  et  al.,  2fa4  S.W.  464,  the  court  held 
that  a statute  should  be  construed  so  as  to  render  another 
statute  meaningless,  only  v4iei«  the  Legislatijre  clearly 
expressed  such  Intention,  In  the  sanie  case  the  Court  held 
that  statutes  seemln^^^ly  in  conflict  should  be  hamonized 
and  force  anc  effect  given  to  each,  so  far  as  reasonably 
possible,  as  it  will  not  be  pres-umed  thet  the  Legislature 
in  enacting  a statute  Intended  to  repeal  an  earlier  one, 
unless  done  in  express  tenas,  or  to  leave  on  the  statute 
books  two  contradictory  statutes, 

Unc!e  the  foregoing  rules  of  construct  on,  vie  sliould 
harmonize  these  statutes  and  not  ^_.ive  them  sucli  a construction 
as  v/111  repeal  any  of  them  by  implication. 

Said  Section  7867  is  a part  of  the  Act  Imown  as  the 
County  Highway  Coirmiss.'on  Act  passed  in  1927  by  the  Missouri 
Legislature,  and  is  now  found  in  Revised  Statutes  of  Mssouri, 
Article  2,  Chapter  42,  containing  Sections  7856  to  7867  inclu- 
sive, By  this  act  it  appears  that  the  Legislature  was  attengit- 
Ing  to  set  up  a county  highway  system  of  highways,  a county 
hljhway  commission,  somewhet  similar  in  pov/ers  and  duties  to 
the  State  Highway  Commission  and  was  attempting  to  provide 
the  County  Hi,  hway  Commission  w tii  funus  from  taxes  to  acquire 
and  maintain  the  roads  finder  its  Jurisdiction. 

The  Act  by  Section  7861  provides  that  when  any  of  the 
ixiads  of  the  County  Highway  System  pass  through  or  into  a 
Special  Road  District,  it  shall  be  the  duty  of  the  treasurer 
of  such  special  road  district  to  pay  over  to  the  higiiway 
co::nla3ion,  such  proportion  of  the  total  road  revenue  arising 
therein  as  the  ir.ileage  of  said  coimty  highway  within  said 
special  road  district  siiall  bear  to  the  total  number  of  road 
mileage  therein.  Prom  tlds  Section  it  seems  thr.t  it  would 
not  be  necessary  to  construe  Sp,ction  7867  so  thr  t it  will 
Include  the  taxes  belonging  to  the  special  road  districts 
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raised  by  Section  7890,  for  said  Section  7861  gives  to  the 
highway  commission  Its  proportionate  part  of  the  taxes 
liaised  by  both  Sect'.ons  7890  end  7891,  The  County  Court 
has  no  jurisdiction  over  the  highways  of  the  county  highway 
system,  after  they  are  laid  off  by  the  commission,  and  If 
the  system  laid  o\it  extends  over  any  exlstlni.  highways  of 
the  county,  over  which  the  coxaity  couit  has  jurisdiction, 
then  It  Is  the  duty  of  the  county  court  to  convey  such  hl^^h- 
ways  to  the  county  highway  commission,  who  sr-all  thereafter 
have  control  and  supervision  over  san-.e. 

Section  7864  R,S,  ho.  1929  cf  ti:e  county  i Ighv/ay 
coimilssion  act  authorizes  the  county  court  to  make  additional 
contributions  to  the  County  Higmvay  Coi'mlssion  and  as  ti.is 
cor.jrnlssion  Isa  :.e\v  agency  and  distinct  from  the  county  ca:rt, 
the  county  court  must  have  statutory  authority  to  appropriate 
any  of  the  tax  collections  to  Its  upkeep.  It  Is  the  opinion 
of  this  department  that  the  legislatui-e , deeming  such  author- 
ity necessary,  placed  said  Section  7867  in  the  Act,  and  by  tlil  s 
section  tiie  County  Court  is  authorized  to  expend  and  appropriate 
the  tax  moneys  to  tlie  ujj-keep  o the  roads  of  the  county 
way  system. 


Vie  do  not  tlilnk  that  the  Legislatui'e  intended  tc  diange 
the  provisions  of  Sections  7890,  7091  and  8042,  in  so  far  as 
they  provide  that  the  moneys  collected  on  properties  within  tlie 
territory  of  such  road  districts  shall  belon;^  to  the  special 
road  district,  except  that  It  provided  that  if  any  of  the  roads 
of  the  county  highway  system  pass  throuish  such  special  road 
district,  then  the  county  highway  commission  shall  be  entitled 
to  Its  proportionate  part  of  the  road  taxes  paid  In  such  special 
road  district  or  to  Its  officers,  and  provided  that  the  co’rimls- 
sloners  of  the  special  road  district  sliould  pay  such  moneys  over 
to  the  county  highway  commission.  It  also  appears  that  the  Leg- 
islnture,  b Section  7867,  \tos  attenuating  to  give  to  the  county 
court  authority  to  ap^-roprlate  any  of  the  teoces  except  those  be- 
long In^i  to  special  road  districts,  which  it  had  bocai  collecting 
\mder  Section  7890  R.S.  Mo.  1929  to  the  county  hijliway  commission 
for  the  construction  and  maintenance  of  said  roads. 
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Gc;.CLb3ici; 

It  is  therefore  the  opinion  of  this  department 
thnt  Section  7867  R.S.  I.!©*  1^20,  does  not  clicn^e  or  alter 
the  provisions  of  Sections  7890,  7891  and  6042  R.S.  I'o. 
1929,  In  so  far  as  they  relate  to  the  taxes  which  the 
Special  Road  Districts  have  heretofore  been  gettlne,  for 
the  taxes  collected  upon  the  properties  In  such  special 
road  districts,  except  that  the  Highway  Commission  Act 
requires  such  special  road  districts  to  pay  to  the  county 
highway  comr.lsslon  taxes  collected  on  properties  In  such 
district,  in  proportion  to  the  mileaoe  of  the  county  'sig^i' 
way  system  within  such  special  read  district. 


Respectfully  submitted. 


TYR_  cLo.TON 
Assistant  Attorney  General 


ARiRC  ...D: 


7:-  i,.  TAyJtol? 

(Acting)  Attorney  Genera.! 


CARTOON  CONTEST:  Lottery 


March  14,  1938 


Hon.  Edwin  C.  Orr 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Dear  Sir: 

'•\e  have  your  request  of  March  2,  1938,  for  an  opinion 
which  in  part  Is  as  follows: 

”1  have  checked  up  on  the  matter  In  which 
the  Herald- Statesman  cartoon  contest  Is 
conducted,  and  find  the  following  facts. 

1.  The  participant  In  the  contest  must  be 
a subscriber  to  the  paper. 

. 2.  The  prizes  are  a Hudson  car  and  a 
couple  of  radios. 

3.  There  will  be  ten  cartoons  presented, 
one  each  week  for  ten  weeks. 

4.  These  cartoons  are  published  as  appears 
from  the  Inclosed  sheet.  There  are  no  names 
under  the  cartoon.  Each  player  Is  to  select 
such  a name  as  he  thinks  most  appropriate 
for  the  cartoon,  then  the  Judges  in  the  end 
of  the  contest  will  decide  which  set  of  ten 
names  Is  the  best." 

l>'roiB  the  statement  In  your  letter  It  appears  tliat  a prlza 
Is  being  offered  and  that  a consideration  Is  being  paid  or  given 
by  the  contestants.  The  Issue  then  turns  upon  the  question  of 
chance . , 
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There  are  no  rules  or  yardstick  by  wiilch  the  names  for 
cartoons  must  be  selected  by  the  Judges.  Leaving  the  selection 
of  such  names  or  titles  In  tlie  uncontz>olled  discretion  of  Judges 
is  "cliance”  within  the  meaning  of  the  lottery  law. 

There  need  be  no  actual  drawing.  In  People  vs.  Ilecht, 

3 Pac.  (2nd}  399,  1.  c.  402,  the  court  said: 

"But  it  may  be  said  that  there  is  no  ele- 
ment of  chance  because  there  is  no  drawing; 
that  the  management  itself  selects  the 
beneficlairy;  but  this  factor  does  not  purge 
the  transaction  of  all  element  of  cliance. 

To  the  pxirchaser  it  is  \xncertain,  as  to 
him  it  is  chance." 

Commenting  upon  t^xis  phase  of  lotteries,  we  find  the 
following  statement  in  45  Harvard  Law  Review,  page  1212 t 

"It  is  somewhat  sxirprlsing  to  find  a fairly 
large  niuaber  of  decisions  involving  the 
award  of  prizes  in  the  uncontrolled  dis- 
cretion of  a Judge.  All  of  them  agree  that 
the  contest  is  a lottery." 

I call  your  attention  to  the  use  of  tlie  word  "best"  in 
paragraph  fo\ir  of  yoxir  request  for  an  opinion.  This  is  a general 
term,  manj  times  depending  upon  the  individual  opinion  of  the 
Judge  or  Judges.  Thex*e  is  no  standard  or  ZMle  by  idxich  the  best 
or  most  appropriate  title  is  to  be  selected  or  Judged  from  a 
definite  standpoint.  In  Brooklyn  Dally  Eagle  vs.  Voorhles,  181 
Fed.  579,  1.  c.  532,  the  Court  saldt 

"It  zmist  oe  held  that  to  offer  a prize  for 
the  *best*  essay  might  be  a lottery,  if  the 
persons  are  not  induced  to  corapete  with 
some  definite  statement  of  what  the  word 
*be8t*  means.” 

Even  the  English  "pure  chance"  cases  condemn  this  un- 
limited range  given  to  contest  Judges.  In  Coles  vs.  Odliam  Press 
Ltd.  1 E.B.  (1936)  416,  1.  c.  426,  the  Chief  Justice  said: 
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"There  is  no  clue  at  all  to  the  quallflca- 
tlone  of  the  editor,  or  to  the  frame  of  mind 
In  which  he  will  act,  or  has  already  acted 
at  the  material  time.  There  Is  no  clue  to 
the  criterion.  If  any,  by  reference  to  which 
the  standard  has  been  fixed.  The  solution 
which  Is  to  be  adjudged  to  be  correct  Is  hot 
to  be  picked  out  of  the  efforts  of  the  com- 
petitors In  competition  with  each  other.  It 
Is  to  be  the  solution  that  Is  found,  on 
examination,  to  coincide  most  nearly  with  a 
set  of  words  Ciiosen  beforehand  by  somebody 
not  knovm,  by  a method.  If  any,  not  stated, 
that  person  being  perfectly  at  liberty  to 
act  In  an  arbltreiry,  capricious,  or  even  mis- 
chievous spirit.  In  other  woz*d8,  the  com- 
petitors are  invited  to  pay  a certain  number 
of  pence  to  have  the  opportunity  of  taking 
blind  sViots  at  a hidden  target 


We  are  unable  to  distinguish  the  present  caz*toon  contest 
from  that  oondem.>ed  as  a lottery  In  State  vs.  Globe  Democrat 
Publishing  Conpany,  110  S,  W.  (2)  706, 

CONCLDSION 


It  Is  therefore  the  opinion  of  this  office  tliat  the  con- 
test now  sponsored  by  the  Herald- Statesman  Is  a lottery  prohibited 
by  the  criminal  code  of  tills  state. 


Respectfully  submitted. 


APPROVED: 


PRAIIKLIN  E.  KtAOAN, 
Assistant  Attorney  General 


j.  

(Acting)  Attorney  General 


PERxMM 


ELECTION  EXPENSES;  Lawful  obligations  of  a municipality 

MUNICIPAL  CORPORATIONS:  payable  from  general  funds  \anless  law 

specifically  provides  otherwise* 


August  8,  1938* 


V 


illss  Ruth  0*Malley,  Sec* 
Missouri  Library  Coimnission 
Jefferson  City,  Missotirl 


Desr  Miss  O’Kalley: 


This  department  is  in  receipt  of  your  letter  and 
enclosures  under  date  of  July  16 » 1938*  Your  letter  reads 
as  follows: 


"I  am  enclosing  herewith  corres- 
pondence from  Kr*  George  Klndorf, 
president  of  the  Maplewood  Public 
Library,  together  with  an  opinion 
of  the  city  attorney. 

"May  I have  your  opinion  on  the 
point  of  law  as  to  whether  or  not 
The  City  Council  of  Maplewood  may 
draw  on  the  library  fund  to  defray 
the  cost  of  the  special  election  of 
• May  Zrd,  1938?" 


The  letter  from  Mr*  George  Klndorf,  President  of 
the  Maplewood  Public  Library,  under  date  of  July  14,  1938, 
reads  as  follows: 

"It  is  regretted  that  we  shotild  have 
to  call  upon  you  again,  and  we  trust 
that  you  will  xmderstand  that  wo  are 
taking  the  liberty  because  we  value 
your  counsel* 

"On  May  33rd,  1938,  a special  election 
was  called  in  response  to  a referendus 
petition  to  vote  upon  the  proposition 
to  Increase  the  taxes  for  library  fi*om 
two  mills  to  five  mills* 
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"The  members  of  the  Library  board  co- 
operated vith  the  City  officials  to 
the  point  of  secvirlng  election  clerks 
and  Judges  to  serve  gratis  and  assisted 
in  securing  polling  places,  booths, 
flags,  etc.,  gratis  also.  This  Is 
mentioned  to  Indicate  that  we  desired 
to  keep  the  cost  of  this  election  at 
a minimum. 

"Some  five  or  six  weeks  ago  the  City 
Council  appropriated  $150.00  from 
the  Library  Fund  to  defray  the  cost  of 
the  election,  and  a few  weeks  later 
drew  a oheck  for  $17.85  against  the 
Library  Fund  to  pay  for  printing  bal- 
lots* Mo  warrants  were  submitted  by 
the  Library  Board  authorising  the  ex- 
penditure of  Library  Funda  thus. 

"Disapproval  of  their  actlona  was  di- 
rected to  their  attention  by  our 
Treasxirer  on  June  8th  and  by  the  writer 
on  two  dates  subsequent  thereto. 

"On  ^nlj  11th,  the  City  Attorney  rendered 
an  opinion,  copy  of  which  Is  attached 
hereto.  As  laymen,  we  fall  to  find  In 
that  opinion  a legal  reason  why  we  should 
execute  warrants  to  support  the  two  dis- 
bursements referred  to.  We  have  never 
to  this  day  been  Informed  for  what  the 
$150.00  was  used. 

"For  your  Information,  the  revenue  based 
upon  the  newly  authorized  rate  will  not 
be  available  until  about  October  of  this 
year. 

"If  you  will  be  good  enotigh  to  favor  us 
with  your  views  on  this  Important  mat- 
ter, or  If  It  Is  not  too  much  trouble, 
secvire  for  us  an  opinion  from  the  At- 
torney General's  office,  your  kindness 
will  be  highly  appreciated." 
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The  city  of  Maplevood,  Missouri,  held  a special 
election  on  May  3»  1938,  for  the  pur^tose  of  increasing 
"the  taxes  for  library  from  two  mills  to  five  mills." 

Ihe  desire  to  point  out  that  a library  tax  increasing  the 
lewy  to  exceed  the  constitutional  limit  is  illegal,  brooks 
vs.'  SchiLLtz,  178  Mo.  222;  77  S.  W.  (2d)  861.  The  question 
as  to  the  amount  of  the  Jevy  is  not  raised  and  conse- 
quently we  are  not  passing  on  same. 

Fhan  the  enclosed  opinion  of  the  city  attorney,  we 
assume  that  oue  library  directors  are  governed  by  Section 
15452,  R.  S.  Mo.  1929,  which  provides  that  "they  shall  have 
the  exclusive  control  of  the  expenditure  of  all  moneys  col- 
lected to  the  credit  of  the  library  fund,"  as  follows; 

"Said  directors  shall,  imrediatsly 
after  appointment,  meet  azxi  organise 
by  the  election  of  one  of  their  num- 
ber president,  and  by  the  election 
of  such  other  officers  as  they  may 
deem  necessary.  They  shall  make  and  adopt 
such  by-laws,  rules  and  regulations 
for  their  own  guidance,  and  for  the 
government  of  the  library  and  reading 
room,  as  may  be  expedient,  not  incon- 
sistent with  this  article.  They  shall 
have  the  exclusive  control  of  the  ex- 
pendltxire  of  all  moneys  collected  to 
the  credit  of  the  library  fund,  and 
of  the  construction  of  any  library 
building,  and  of  the  suijervislon,  care 
and  custody  of  the  grounds,  rooms  or 
buildings  constructed,  leased  or  set 
apart  for  that  purpose;  Provided, 
that  all  moneys  received  for  such 
library  shall  be  deposited  in  the 
treasury  of  said  city  or  village  to 
the  credit  of  the  llbrea^  fund,  and 
shall  be  kept  separate  and  apart  from 
other  Bioneys  of  such  city  or  village, 
and  drawn  upon  by  the  proper  officers 
of  said  city  or  village,  upon  the 
properly  authenticated  vouchers  of 
the  library  board.  Said  board  shall 
have  power  to  pxirchase  or  lease  grounds, 
to  occupy,  lease  or  erect  an  appropriate 
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building,  or  bxiildinga  for  the  use  of  the 
said  library;  shall  have  pover  to  ap- 
point a suitable  librarian  and  neces- 
sary asslatantsy  and  fix  their  compenaa- 
tion*  and  shall  also  have  power  to  remove 
such  appointees;  and  shall  in  general 
carry  out  the  spirit  and  intent  of  this 
article  in  establishing  and  maintaining 
a public  library  and  reading  room." 


An  examination  of  the  above  statute  reveals  no  di- 
rection or  authorization  of  the  Leglslatwe  to  pay  expenses 
of  the  special  election  out  'of  the  library  fund.  That  the 
Legislature  has  the  power  and  dlapoaitlon  of  public  moneys 
in  the  custody  of  a municipality  is  found  in  the  statement 
in  McQTiillin  on  Municipal  tiorporatiohs.  Volume  I,  (2d  Edition) 
Paragraph  255»  pages  650-651,  as  follows: 

"Fx^im  the  accepted  doctrli^o  that  a 
mimicipal  corporation  has,  and  can 
have,  no  vested  rights  in  the  powers 
conferred  xipon  it  by  the  state  for  pub- 
lic or  governmental  purposes,  it  follows 
that  the  legislattu'e  has  plenary  power 
to  make  appropriate  provisions  agree- 
ably to  the  public  welfare  touching 
funds  and  revenue  held  by  the  municipality 
for  general  p\iblic  purposes.  The  doctrine 
everywhere  prevails,  sustained  by  e arly 
and  late  eases,  that  public  moneys  in 
the  custody  of  municipalities  are  sub- 
ject to  state  control  and  disposition 
for  governmental  purposes,  within  the 
limitations  of  the  constitution. 

Helther  the  charter  nor  any  legislative 
act  concerning  the  subject  can  operate 
as  a restriction  in  this  respect.  The 
authority  of  the  leglalatvire  of  a 
state  to  direct  a municipality  to  make 
any  payment  of  its  ftmds  rest*  upon 
the  fact  that  such  funds  enre  public 
moneys  i|equired  under  the  authority 
of  the  state  for  public  purposes.  The 
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leglalature  has  the  same  pover  of  dl8« 
position  over  the  public  moneys  In  the 
custody  of  the  municipality  that  It  has 
over  those  In  the  state  treasury*" 


In  the  ease  of  State  ex  rel*  vs*  Jost,  266  Ko*  51; 

175  S*  W*  591,  l.c*  594,  the  court  said: 

"These  municipal  corporations  are  sub- 
ordinate to  the  sovereign  power  of 
the  state,  and  whilst  they  do.  In  a 
sense,  hold  the  purse  strings,  they 
so  do  by  the  consent  of  the  state* 
without  the  authority  of  the  sovereign, 
they  would  not  even  have  a pturae,  much 
less  the  strings  of  one*  The  power 
which  gave  them  the  ptirse  can  limit 
the  use  of  It*  The  power  which  placed 
upon  that  purse  the  strings  can  loosen 
the  strings*" 


The  Legislature  In  this  Instance  did  not  specify 
the  fund  to  be  drawn  on  for  the  payment  of  the  special  elec- 
tion* The  question  Is  presented  whether  under  the  circumstances 
same  should  be  drawn  from  the  library  fund  or  general  revenue 
fund  of  the  city. 

MoQulllln  on  Mtinlclpal  Corporations,  (2d  Edition),  Vol*  VI, 
Section  2628,  page  611,  In  discussing  what  claims  are  valid 
against  municipalities,  states  as  follows: 

"Valid  obligations  Include  election 
expenses.  Incurred  la  bahalf  of  the 
KV^clpal  corporation.  In  local  elections 
held  for  Its  benefit,  or  those  Imposed 
by  law;  " 


There  can  be  no  question  but  that  the  election  ex- 
penses were  Incurred  on  behalf  of  the  municipal  corporation, 
since  the  library  Is  clearly  for  a miinlclpal  purpose. 


Ulss  Ruth  O'Malley 


6 


Au^st  8,  1938 


The  court,  in  the  ease  of  Tampa  ve.  irince, 

63  Fla.  387;  68  So.  542,  l.e.  543,  makes  the  folloving  state- 
ment: 


"As  the  city  is  expressly  authorised 
to  raise  by  taxation  funds  'neces- 
sary to  maintain  a public  library  in 
such  city, ' the  maintenance  of  such 
a library  is  a municipal  purpose  not 
excluded  by  organic  lav;  and  any 
proper  action  taken  by  the  city  to 
effectxiate  the  designated  municipal 
purpose  within  the  prescribed  limits 
is  authorized.” 


McQuillin  on  Municipal  Corporations,  Vol.  V, 
(2d  Edition)  Section  2337,  page  972,  states  as  follows: 

"All  lawful  obligations  of  a munici- 
pality nre  payable  from  its  general 
funds  unless  the  law  specifically 
provides  othoxnirise." 


The  Legislature  not  having  specified  that  the  li- 
brary fund  be  used  for  the  payment  of  election  expenses  incurred 
in  deteraining  the  question  of  increasing  the  liorary  tax,  we 
are  of  the  opinion  that  the  city  council  of  Llaplewood  may  not 
draw  on  its  library  fund  to  defray  the  costs  of  the  special 
election  of  May  3,  1938. 


Respectfully  submitted 


MAA  ttAS.SLKMAM 

Assistant  Attorney  General 


AxlROVED: 


J.  £.  TAYLOR 

(Acting)  Attorney  General 


MV  . W 


POLL  TAX?^S: 


Poll  taxes  in  towns  and  villages  not 
repealed  by  Laws  of  1957,  page  440. 


Movember  10,  1938 


Ur*  R*  B,  Oliver,  HI 
Proaecuting  Attorney 
Cape  Girardeau  Covuity 
402  H*-H*  Building 
Cape  Girardeau,  Missouri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  letter  of 
October  31,  1938,  requeatiz^  an  opinion  aa  followai 

"Section  13  of  the  Code  of  the  Town 
of  Whitewater  providea  for  the  levy- 
ing and  collecting  of  poll  taxea* 

"I  have  been  aaked  for  an  opinion  as 
to  whether  or  not  the  repeal  of  the 
atate  poll  tax  law  invalidatea  Section 
13  of  the  Code  of  the  Town  of  ?«hite- 
water.  In  other  worda,  the  queation 
la  idiether  or  not  the  Town  of  White- 
water  may  atill  collect  a poll  tax." 

At  the  1937  Seasion  of  the  Legislature,  Laws  of 
1937,  page  440,  an  act  was  passed  repealing  certain 
statutes  pertaining  to  the  levy  and  collection  of  poll 
taxes.  This  repealing  act  is  as  followat 

"That  Sections  7879,  7880,  7881,  7882, 

7883,  7884,  7886,  7886,  7887  and  7888 
of  Article  Three  (3),  Chapter  Forty- 
two  (42)  of  the  Revised  Statutes  of 
the  State  of  Missouri  for  the  year  1929 
and  Sections  8157,  8158,  8159  and  8160 
of  Article  Fifteen  (15),  Chapter  Forty-two 
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(42)  of  the  Revised  Statutes  of  the 
State  of  Missouri  for  the  year  1929 
be  and  the  same  are  hereby  repealed." 

An  examination  of  these  acts  discloses  that  they 
pertain  only  to  the  levy  and  collection  of  poll  taxes  by 
ooimtles  not  under  township  organization  and  those  imder 
township  organization. 

Though  you  do  not  so  state  In  your  letter,  I gather 
that  Whitewater  is  a town  organized  under  the  provisions 
of  diapter  38,  Article  IX  of  the  Revised  Statutes  of 
Missouri  pertaining  to  towns  and  villages.  Section  7110 
R.  S.  Mo.  1929,  is  a part  of  the  diapter  and  article  pre- 
viously mentioned  and  reads  as  follow ss 

"The  board  of  trustees  al^iall  also, 
from  tii.ie  to  time,  piTovide,  by  ordi- 
nance, for  the  levy  and  collection 
of  e « e « « « poll  taxes  « « « « . 

All  able-bodied  male  persons,  between 
the  age  of  twenty-one  and  fXty  years, 
who  may  have  resided  within  the  corpo- 
rate limits  of  such  villa;  s thirty 
days  next  preceding  the  levy  of  any 
poll  tax  for  any  given  year,  shall  be 
liable  to  work  on  the  streets  axKi  alleys 
of  such  village  not  to  exceed  three  days, 
or  to  pay  such  sum  in  lieu  thereof  as 
may  be  provided  by  ordinance,  not  In  any 
case,  however,  to  exceed  the  svim  of  three 
dollars I and  upon  failure  to  pay  such  poll 
tax,  either  in  cash  or  by  labor,  when  noti- 
fied so  to  do,  according  to  law  and  the 
ordinance  of  such  village,  it  shall  be  the 
duty  of  the  town  marshal,  when  ordered  so 
to  do  by  the  board  of  trustees  of  such 
village,  to  bring  suit  before  some  Justice 
of  the  peace,  if  there  be  any  in  such  vill- 
age, and  if  not,  then  before  some  Justice 
of  the  peace  nearest  such  village,  and  pro- 
ceedlxigs  simill  be  had  txiereon  the  same  as 
in  other  civil  oases|  and  no  property  shall 
be  exempt  from  selziure  and  sale  upon  any 
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execution  Issued  upon  any  judgment 
rendered  for  such  poll  tax." 

This  section  provides  a conqplete  scheme  for  the 
levy  and  collection  of  poll  taxes  In  towns  and  villages 
and  Is  In  no  way  dependent  for  Its  efficacy  upon  the 
statutes  repealed  by  the  Legislature  at  the  1937  Session. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department 
that  the  repealing  act  passed  by  the  1937  Session  of  the 
Legislature,  Laws  of  1937,  page  440,  in  no  way  affects 
or  Invalidates  the  poll  taxes  which  towns  and  villages 
are  authorised  to  levy  and  collect  \mder  Section  7110, 

R.  S,  Missouri,  1929. 


Keax)e  ctfully  subndtted 


ty’>:e  w.  blrton 

Assistant  Attorney  Oeneral 


APPROVED* 


J.  rjT/rmfi 

(Acting)  Attorney  General 


LLBxDA 


fii^ECTlONS: 


' Justices  of  the  Peace  can  only  be  elected 
at  ”off-year”  election.  Error  on  ballot 
JUSTICES  OF  THE  must  be  objected  to  before  election. 
PEACE:  f 


December  1£,  1936 


Honorable  R.  B.  OllTer,  III 
Proaeoutlng  Attorney 
Cepe  airardeau  County 
Cape  Oirardeau,  Uiseouri 


Dear  Sir: 


Urn  huTe  reoeired  your  letter  of  Noyember  23,  1938, 
which  reads  in  part  as  follows: 

''We  hays  an  unusual  situation  existing 
here  in  Cape  Girardeau  County  which  is 
as  follows: 

"Byrd  Township  in  this  County  is  entitled 
to  three  Justices  of  the  Pease.  For  a 
number  of  years  there  haye  only  been  two 
actiye  Justices  in  Byrd  Township.  The 
statute  relating  to  Justices  of  the  Peace 
requires  that  they  be  elected  beginning  with 
the  year  1662  and  eyery  four  years  there- 
after. This  makes  the  election  of  Justices 
of  the  Peace  to  be  held  on  what  is  known  as 
the  off-year  election. 

"In  the  off-year  election  of  1934,  one 
Justice  was  elected  and  the  second  Justice 
held  oyer  until  the  general  election  in 
1936  when  he  ran  for  Justice  of  the  Peace 
at  the  general  election.  In  my  opinion,  he 
was  running  to  be  elected  in  order  to  fill 
the  unexpired  term  for  which  he  had  held 
oyer. 

"The  County  Court  after  the  general  elec- 
tion issued  a coflunission  to  this  Justice 
for  four  years  which,  in  my  opinion,  was  an 
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orror  on  tho  part  of  tha  County  Court. 

At  this  year's  election  there  were  two 
Demoorats  and  two  HepUhlioans  who  ran  for 
the  office  of  Justice  of  the  Peace. 

"On  the  printed  ballot,  instead  of  the 
words  *3  to  be  elected,*  the  County  Court 
through  error  wrote  *2  to  be  elected.* 

The  Justice  who  was  elected  in  1936  did 
not  file  for  this  year's  election,  he  being 
under  the  impression  that  it  was  not  neces- 
sary' for  him  to  run  in  that  he  held  a four- 
year  commission  from  the  County  Court  which 
would  expire  in  19,40,  One  of  the  Demoeratic 
candidates  withdrew  before  the  election 
leaving  three  names  on  the  ballot.  Of 
course,  each  one  of  the  three  received  a 
number  of  votes  at  the  election.  The  County 
Court  is  now  in  a q.uandry  as  to  who  they 
should  declare  as  Justices  of  the  Peace, 
the  (question  being,  whether  the  Justice  who 
held  a commission  from  the  Coxmty  Court  from 
1936  to  1940  is  a qualified  Justice  of  the 
Peace,  or  whether  he  should  have  run  at  the 
election  this  year. 

"If  this  Justice  is  entitled  to  continue  to 
act  as  Justice  of  the  Peace  until  1940,  then 
do  the  two  men  receiving  the  highest  number 
of  votes  at  this  year's  election  go  in  as 
Justices  of  the  Peace?  In  the  event  the 
Justice  who  holds  the  Commission  until  1940 
is  declared  no  longer  to  be  a Justice  of  the 
Peace,  do  the  three  men  who  ran  in  this  year's 
election  take  office  as  Justices  of  the  Peace 
in  view  of  the  fact  that  the  ballot  had 
printed  *S  to  be  elected'  instead  of  '3  to  be 
elected. *" 

In  this  same  connection  we  have  received  another  letter 
from  Rdwln  L.  Hies,  Clerk  of  the  County  Court  of  Cape  Girardeau 
County,  relating  to  the  same  situation.  This  letter  reads  in 
part  as  follows: 


I 
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"On  Sept.  let.  1931,  John  d,  Putz  was 
appointed  by  the  County  Court  to  fill  the 
unexpired  term  of  F.  C.  Bertrand,  resigned, 
to  expire  with  the  Oeneral  IClaotion  to  be 
held  in  Norember,  1934.  At  the  General 
Eleotion  in  November,  1934,  two  Justioea 
of  the  Peace  were  elected  in  Byrd  Township, 
one  of  which  failed  to  qualify,  and  aa  this 
township  is  entitled  to  three  Justices  of 
the  Peace,  John  0.  Putz  held  under  hia  old 
commission,  together  with  JS.  L.  Proffer  the 
newly-elected  Justice.  Then  in  the  General 
iiilection  of  1933  John  0.  Putz  v/as  elected 
by  the  voters  and  commissioned  for  a term 
of  four  years,  which  would  make  his  expira- 
tion fall  in  1940.  Now  at  the  November 
Election  of  1938,  E.  L.  Proffer,  (Aepublican) 
whose  commission  esquired  in  1938,  together 
with  Clyde  Baugh,  (Hepublican)  and  C.  N. 
NcWilliams  (Democrat),  vrere  candidates  for 
Justice  of  the  Peace  of  Byrd  Township,  and 
at  said  election  Clyde  Baugh  and  0.  M.  Ho- 
Williams  received  the  highest  number  of  votes, 
but  the  question  has  arisen  whether  or  not 
all  three  Justices  of  the  Peace  were  to  be 
elected,  or  if  John  0.  Putz,  commissioned  in 
1936  for  four  years,  would  hold  until  1940. 

"None  of  the  above  Justices  of  the  Peace 
elected  in  November,  1938,  have  qualified,  by 
reason  of  the  fact  that  Nr.  Proffer  thinks  he 
was  elected  at  such  election  and  Nr.  Putz 
claiming  an  office  until  1940." 

Section  2136,  R.  S.  No.  1929,  provides  as  followst 

"Justices  of  the  peace,  as  herein  provided 
for,  shall  be  elected  at  the  general  elec- 
tion to  be  held  in  eighteen  hxmdred  and 
eighty- two,  and  shall  hold  their  offices 
for  four  years,  or  until  their  successors  are 
elected,  commissioned  and  qualified;  but  every 
Justice  of  the  peace  now  in  office  shall  con- 
tinue to  act  as  such  until  the  expiration  of 
his  commission,  and  until  his  successor  is 
elected  and  qualified." 
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Tho  moaning  of  this  aootion  la  that  justioaa  of  the 
peace  are  to  be  elected  at  vvhat  is  coomonly  called  the 
"off-year”  election*.  In  other  word*,  such  election*  oc- 
curred in  the  years  1930,  1934,  1936,  etc. 

The  Supreme  Court  of  iiissouri  construed  Section 
2138  in  the  caee  of  State  ex  rel.  Walker,  Attorney  General 
T.  Powle*,  136  Uo,  376.  In  that  ouse  the  BTidence  showed 
that  on  the  9th  day  of  August,  1669,  Fowles  was  appointed 
by  the  County  Court  of  Howell  County  ”a  justice  of  the 
peace  within  and  for  said  township  of  Howell  to  serYs  until 
the  next  general  election."  On  NoYember  14,  1692,  in  pur- 
suance of  an  election  held  on  NoYomber  6,  1692,  Powle*  was 
appointed  and  oonmissioned  a justice  of  the  peace  for  the 
term  of  two  years  fron  said  14th  day  of  NoYember,  1692, 

"and  until  his  successor  in  said  office  shall  be  duly  ap- 
pointed and  qualified.”  At  the  general  election  held  on 
NoYember  6,  1894,  three  justices  of  the  peace,  not  includ- 
ing Powle*,  were  elected.  Since  Powle*  would  not  relinquish 
his  office,  proceedings  in  quo  warranto  were  instituted. 

The  only  title  set  up  by  Powles  to  the  office  was  such  that 
he  acquired  by  Yirtue  of  the  appointment  made  by  the  County 
Court  of  Howell  County  on  august  9,  1669.  The  court  said, 

1.  c.  381: 


"The  term  of  the  office  to  which  he  was 
appointed  extended  only  to  the  general 
election  in  1890,  and  by  the  terms  of  his 
OQDm.ission,  and  under  the  law,  could  extend 
no  longer  than  to  the  qualification  of  his 
successor  elected  at  such  election  and  duly 
commissioned  in  pursuance  thereof.  As  has 
been  seen,  the  term  of  office  of  justices 
of  the  peace  in  this  state  is  four  years. 

They  are  elected  quadz'ennially  at  the  general 
election  for  county  officers  and  haYe  been  so 
' elected  SYer  since  1882.  The  first  general 
election  for  county  officers  and  justices  of 
the  peace  occurring  after  the  appointment  of 
the  respondent,  by  the  county  court,  was  in 
NoYember,  1890,  at  which  a successor  to  the 
respondent  might  haYS  been  elected,  upon  whose 
qualification  the  term  of  the  respondent  would 
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hare  ceased.  But  It  seems  that  no  suc- 
cessor was  chosen  at  that  election,  and  as 
the  respondent,  under  his  appointment  by 
the  coxmty  court,  Was  authorized  to  hold 
and  exercise  the  functions  of  said  office 
not  only  until  the  next  general  election  of 
county  officers,  but  until  his  * successor 
was  eiacted,  oommiserioned  and  qualified,* 
he  thereafter  continued  lawfully  the  in- 
cumbent of  said  office  and  authorized  to 
exercise  the  functions  thereof  until  a 
successor  for  him  should  be  chosen  at  the 
next  general  election  for  county  officers, 
and  justices  of  the  peace  in  Norember,  1894. 
State  ex  rel.  t.  Ranson,  73  Uo,  78. 

"His  successor  was  chosen  at  that  election 
as  hereinbefore  stated,  on  the  sixth,  was 
duly  commissioned  on  the  eighth,  of  NoTember, 
1894,  and  thereafter  respondent  ceased  to  be 
a justice  of  the  peace  de  jure  within  and  for 
Howell  township,  Howell  county,  Missouri 
(State  ex  rel.  v.  Spitz,  127  llo.  246),  and 
since  that  time  has  been  an  intruder  in,  and 
U8\xrper  of  the  office  aforesaid.  As  there 
was  no  law  in  force  authorizing  an  election 
of  Justices  of  the  peace  in  1692,  the  respond- 
ent acquired  no  title  to  the  office  by  virtue 
of  that  election t and  the  commission  issued 
to  him  by  the  county  court  in  pursuance  there- 
of; nor  does  he  make  any  claim  by  virtue  of 
such  appointment,  and  it  goes  without  saying 
that  his  so-called  appointment  of  justice  of 
the  peace  of  the  city  of  West  Plains  on  the 
seventh  of  13ay,  1696  ^ affords  no  defense  to 
this  action.  Judgment  of  ouster  will  there- 
fore be  entered  against  the  respondent  and 
writ  issued  accordingly." 

It  is  apparent  then  that  the  election  of  John  0.  Putz 
as  justice  of  the  peace  at  the  general  election  in  1936  was 
a nullity. 
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It  appears,  howarar,  that  Putz  was  proparly  ap- 
pointed to  the  offioa  of  Justloa  of  the  paaoa  by  the  oounty 
oourt  on  September  1,  1931.  At  the  "off-year**  elaotion  in 
1934,  whan  justices  of  the  peace  '<Tare  properly  to  be  alaotad, 
it  appears  that  a suooaaaor  to  Putz,  if  one  was  than  alaotad, 
did  not  qualify  and  was  not  commissioned.  Putz,  under  those 
oiroumstanoas , proi>arly  held  orar  until  his  successor  was 
"alaotad  and  qualified."  Consequently,  under  the  facts 
which  we  hare  raoeiyed  and  as  we  understand  the  same,  Putz 
was  therefore  a duly  qualified  and  acting  justice  of  the 
peace  under  his  1931  appointment  at  least  xmtil  the  time  of 
the  Norember  election  in  1938. 

Under  the  terms  of  Section  2136,  the  year  1938  was 
a proper  year  to  elect  justices  of  the  peace.  Therefore,  if 
the  office  occupied  by  Putz  ¥ra3  filled  in  the  1936  election 
by  a person  other  than  himself,  such  elected  person  is  the 
only  one  entitled  to  be  commissioned  for  the  office.  It 
appears  that  Byrd  Township  is  entitled  to  elect  three  justices 
of  the  peace  and  that  there  were  at  least  three  names  of 
candidates  on  the  ballot  in  the  1936  election;  tnat  at  least 
three  candidates  receired  votes.  Consequently,  the  three 
candidates  receiving  the  highest  number  of  votes  for  justice 
of  the  peace  were  properly  elected  and  should  be  commissioned 
by  the  oounty  oourt  unless  the  error  apx>earlng  on  the  ballot 
to  the  effect  that  only  two  were  to  be  elected  Instead  of 
three  was  such  an  error  as  to  nullify  the  election  of  one 
or  all  three  of  the  candidates. 

Section  10306,  R.  S.  If.o,  1929,  provides  as  follows! 

"Whenever  it  shall  appear  by  affidavit 
that  an  error  or  omission  has  occurred  in 
the  publication  of  the  names  or  descrip- 
tion of  candidates  nominated  for  office, 
or  in  the  printing  of  the  ballots,  the  cir- 
cuit court  of  any  oounty,  or  the  judge 
thereof  in  vacation,  or  if  the  circuit  Judge 
is  then  absent  from  the  county,  a judge  of 
the  oounty  court,  may,,  upon  application  by 
any  elector,  by  order,  require  the  clerk  of 
the  oounty  oourt  to  correct  such  error,  or 
to  show  cause  why  such  error  should  not  be 
corrected." 
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Tti*  effect  and  meaning  of  Section  10306  was  dia« 
oueaed  In  the  case  of  Bowers  t.  Smith,  111  Mo.  45,  in  which 
an  election  contest  was  involved.  In  that  case  the  plain- 
tiff olained  that  no  election  had  actually  been  held  be- 
cause the  official  ballots  printed  by  the  county  clerk  con- 
tained (among  others)  the  names  of  the  nominees  of  the  Union- 
Labor  party  and  that  that  political  party  had  not  polled 
three  per  cent  of  the  entire  vote  at  the  last  previous 
general  election  as  required  by  law.  In  discussing  the 
question  as  to  the  effect  of  an  error  on  the  ballot  and  when 
the  eeme  could  be  attacked,  the  court  said,  1.  c.  54; 

"It  Is  declared  to  be  the  duty  of  the 
county  clerk  to  provide  the  ballots,  and 
that  all  others  than  those  printed  by  him 
according  to  the  provisions  of  this  law 
* shall  not  be  oast  or  counted  in  axvy  elec- 
tion. ' The  plain  meaning  and  pui’pose  of 
this  expression  can  be  seen  from  the  con- 
text in  the  section  in -which  it  occurs  and 
that  which  next  follows.  Revised  Statutes, 

1689,  secs.  4772-5.  The  design  is  to  pre- 
clude the  voter  and  his  party  friends  from 
supplying  his  own  ballot  (as  was  the  former 
practice),  axid  to  compel  him  to  use  only 
that  furnished  by  the  state,  through  the 
county  clerk.  The  latter  is  directed  to 
print  no  other  names  on  the  voting  papers 
than  those  of  the  candidates  nominated 
according  to  the  provisions  of  that  law. 

The  title  of  the  original  act  (Session  Acts, 

1889,  p.  105)  and  its  opening  lines  show 
that  uniformity  in  the  printing  and  appear- 
ance of  the  ballots  is  one  of  the  main  objects 
aimed  at.  The  prohibitions  above  noted  are 
Inserted  to  further  that  object;  but  they 
give  no  countenance  to  the  notion,  adv^moed 
by  the  plaintiff,  that  their  pvirpose  or  ef- 
fect is  to  nullify  the  result  of  every  elec- 
tion at  which  the  county  clerk  may  make  some 
error  in  publishing  or  printing  the  names 
on  the  only  ballots  that  can  be  used. 

e * « e * * * 
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"The  suffrage  la  regarded  with  jealous 
aolioltude  by  a free  people , and  should 
be  so  Tlewed  by  those  intrusted  with  the 
mighty  power  of  guarding  and  vindioatlng 
their  sovereign  rights.  Such  a oonstruo^ 
tion  of  a law  as  would  perait  the  dis- 
franohis ament  of  large  bodies  of  voters, 
because  of  an  error  of  a single  official, 
shoxild  never  be  adopted  where  the  language 
in  question  is  fairly  susceptible  of  any 
other.  Wells  v#  Stanforth  (188S),  16  Q,.  B. 
Div.  245. 

"Or,  as  a very  able  Judge  once  tersely  said: 
*A11  statutes  tending  to  limit  the  citizen 
in  his  exercise  of  this  right  (of  suffrage) 
should  be  liberally  construed  in  his  favor. * 
Owens  V.  State  ex  rel.  (1665),  §4  Tex.  509. 

"It  is  proper,  and  often  necessary,  to  con- 
sider the  effect  and  consequences  of  a pro- 
posed interpretation  of  a law  to  ascertain 
what  is  probably  Its  true  intent.  State  v. 
Hope  (1689),  100  Ho.  361;  6 L.  R.  A.  606. 

The  consequences  which  would  inevitably  fol- 
low the  acceptance  of  the  reading  proposed 
by  the  plaintiff  are  so  far-reaching  and 
disastrous  that  they  constitute  a vigorous 
argument  against  adopting  it. 

"Vore  than  that,  section  4778  clearly  dis- 
closes a legislative  design  to  provide  for 
the  correction  of  Just  such  errors  as  we  are 
considering,  at  the  instance  of  any  elector 
(Including  every  one  interested)  before  the 
election*  The  process  is  so  summary  that 
the  inference  is  irresistible  that  the  errors 
it  is  designed  to  reach  shoula  be  rectified 
by  pr<»ipt  action  then,  so  as  not  to  subject 
voters  to  the  risk  of  losing  their  votes  by 
reason  of  those  errors. 

"*Seo.  4778.  Whenever  it  shall  appear  by 
affidavit  that  an  error  or  omission  has 
occurred  in  the  publication  of  the  names  or 
description  of  candidates  nominated  for  office, 
or  in  the  printing  of  the  ballots,  the  circuit 
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oourt  of  any  county,  or  the  judge  there- 
of in  Taoatlon,  or  If  the  circuit  Judge 
la  then  absent  from  the  county,  a judge 
of  the  county  court,  may,  upon  application 
by  any  elector,  by  order,  require  the  clerk 
of  the  county  court  to  correct  such  error, 
or  to  show  cause  why  such  error  should  not 
be  corrected.* 

^^In  connection  with  this  section,  it  should 
be  remembered  that,  *at  least  ssTen  days 
before  an  election,*  the  county  clerk  Is 
required  to  cause  the  list  of  nominations, 

* arranged  In  the  order  and  form  In  which 
they  will  be  printed  upon  the  ballot,*  to 
be  published  In  the  newspapers  as  proTided 
in  sections  4768-9.  Thus  erery  one  In 
interest  is  apprised  of  the  names  of  all 
candidates,  as  determined  by  the  clerk, 
at  least  one  week  before  election  day,  to 
the  end  that  steps  may  be  taken.  If  desired 
(as  Indicated  by  the  language  quoted),  to 
supply  any  omissions  or  to  correct  other 
errors  in  that  list  as  published.  If  full 
effect  be  given  to  that  section,  the  in- 
justice and  unfairness  which  otherwise  would 
result  in  the  practical  working  of  the 
statute  will  be  avoided. 

"This  * ballot  reform  law*  was  Intended  to 
improve  the  methods  for  giving  expression 
to  the  popular  will  In  the  choice  of  public 
officers.  It  should  be  construed  so  as  to 
promote,  not  destroy,  the  great  objects  in 
vievf  in  Its  passage." 

Again,  in  the  case  of  Nance  v.  Keeirboy,  251  Vo.  374 
1.  c.  381,  the  court  said: 

"It  might  be  determined  by  considering 
whether  (absent  a pre-election  challenge, 
as  hare)  in  an  election  contest  an  official 
ballot,  puFlTshed,  printed  and  voted,  as  was 
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this,  oan  be  challenged  (absent  fraud  In 
the  election  and  absent  any  fetal  Irregu- 
larity In  election  officers  in  hejidllng 
the  ballots)— challenged  and  those  who 
voted  It  disfranchised,  merely  because  of 
alleged  imperfections  or  errors  in  Judg- 
ment of  the  county  clerk  in  printing  the 
ballot,  including  its  caption. 

^Election  laws  must  be  liberally  construed 
In  aid  of  the  right  of  suffrage.  (atate 
ez  rel.  v.  Hough,  193  ko.  1.  o.  651;  Hale 
V.  Stlmson,  198  ko.  134.)  The  whole  tendency 
of  American  authority  Is  towards  liberality 
to  the  end  of  sustaining  the  honest  choice  of 
electors.  (Staokpole  v.  Hallahan , 16  Lont. 

40. ) The  choice  of  electors  must  pe  Judicially 
respected,  unlesu  their  voice  is  made  to  speak  a 
lie,  or  a result  x'adiodlly  vicious,  because  of 
a disregard  of  mandatory  statutory  safeguards. 

"The  uppermost  question  in  applying  statutory 
regulation  to  determine  the  legality  of  votes 
oust  and  counted  is  whether  or  not  the  statute 
itself  makes  a specified  irregularity  fatal. 

If  so,  courts  enforce  it  to  the  latter.  If 
not,  courts  will  not  be  astute  to  make  it 
fatal  by  Judicial  construction.  (Gass  v. 

Evans,  244  ko.  1.  o.  353;  Hehl  v.  Gulon,  133 
ko.  76.)  'Such  a construction*  (says  this 
court,  speeking  through  Barclay,  J.,  in  dowers 
V.  Smith,  111  Vo.  1.  0.  55)  'of  a law  as 
would  permit  the  disfranchisement  of  large 
bodies  of  voters,  because  of  an  error  of  a 
single  official,  should  never  be  adopted  where 
the  language  in  question  is  fairly  susceptible 
of  any  other.  (V.'ells  v.  Stanforth  (1865), 

16  (i.  B.  Div.  245.)'  Again  (pp.  61-2)  x 'If 
the  lew  itself  declares  a specified  irregularity 
to  be  fatal,  the  courts  will  follow  that  com- 
mand irrespective  of  their  views  of  the  im- 
portance of  the  requirement.  (Ledbetter  v.  Hall 
(1876),  62  Mo.  422.)  In  the  absence  of  such 
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deolaratlon,  the  Judiciary  endeavor  aa 
best  they  may  to  discern  whether  the 
deviation  from  the  prescribed  forms  of 
law  had  or  had  not  so  vital  an  influence 
on  the  proceedings  as  probably  prevented 
a free  and  full  expression  of  the  popular 
will.  If  it  had,  the  irregularity  is  held 
to  vitiate  the  entire  return:  otherwise  it 
is  considered  immaterial. * 

’*(b)  The  Australian  ballot  law  in  force 
in  this  State  for  a generation,  for  the 
first  time  took  away  from  a political  party 
end  electors  the  right  to  print,  circulate, 
handle  and  vote  their  own  ballot,  and  g^ve 
the  preclusive  right  and  made  it  the  pre- 
clusive duty  of  the  county  clerk  to  print 
an  official  one.  This  official  ballot 
passes  through  strictly  official  channels 
to  election  officers,  thence  to  the  hands  of 
the  voter  for  an  instant  only  when  in  the 
act  of  exerolsing  the  right  to  vote,  from 
thence  it  goes  back  to  the  election  officers 
to  be  numbered,  deposited,  counted  or  rejected, 
from  thence  onward  such  cast  ballot  remains  in 
official  custody  inviolate  and  secret  except 
it  be  produced  for  purposes  prescribed  by  the 
law.  The  voter  from  beginning  to  end  hud 
nothing  to  do  with  it  except  he  could  erase 
a name  and  substitute  another  in  the  voting 
booth,  that  la,  he  has  left  him  a natural 
right  to  scratch  (out  or  In).  We  should 
expect,  therefore,  in  such  a statutory  scheme, 
ex  necessitate  rei,  a pre-election  plan  for 
correcting  official  errors  of  Judgment  caus- 
ing imperfections  or  irregularities  in  ballots 
so  officially  promulgated.  Sc  long  as  political 
parties  or  electors  prepared  their  own  ballots, 
the  fault  or  blame  for  irregularities  rested 
witn  them.  But  when  the  goverzunant  took  over 
that  function,  such  fault  and  blame  rested 
with  officials.  It  is  obvious  that  any  elec- 
tion law  permitting  officials,  either  by  de- 
sign or  inadvertence,  to  print  irregular 
official  ballots  and  foist  them  on  voters  and 


Hon.  R.  B.  OllTttr,  III 


-12-  D«0.  12,  19Z9 


thereby  dlsfranohlso  them  by  wholesale 
without  their  own  fault,  nolens  volens, 
would  be  a harsh  and  indefensible  statute. 

It  would  make  of  the  law  a glgantlo  trap 
to  out oh  the  unwary  voter  by  the  heel.  The 
remedy  provided  by  such  statute  would  be 
worse  than  the  disease  it  was  intended  to 
oure  in  the  body  politic.  Nay,  the  unclean 
spirit,  ostensibly  oast  out,  walking  through 
dry  places,  seeking  rest  and  finding  none, 
would  return  with  seven  other  spirits  more 
wicked  than  himself  and  finding  rooms  all 
swept  and  garnished  would  enter  in  and  dwell 
there,  so  that  the  last  state  of  the  law 
would  be  worse  than  the  first.  (Luke  xl: 

24-26.)  *It  must  be  borne  in  mind'  says 

Blake,  V.  C..  in  Grant  v.  iioCallum,  12  Can.  ' 

L.  J.  (N.  3.)  1*  0.  114,  'that  if  the  court 

lightly  interferes  with  elections  on  account 

of  errors  of  the  officers  employed  in  their  ■ 

conduct , a very  large  power  may  thus  be 

placed  in  the  hands  of  those  men.  That  which 

arises  from  carelessness  to-day  m-y  bo  from  < 

a corirupt  motive  tomorrow,  and  thus  the  | 

officer  is  enabled,  by  sane  trivial  act  or 

omission,  to  serve  some  sinister  purpose,  and  .< 

to  have  an  election  avoided,  and  at  the  same 

time  to  run  but  little  chance  of  the  fraud\ilent  ;t 

intent  being  proved  against  him.' 

"The  dangers  pointed  to  by  the  vice  chancellor 
sire  held  by  this  court  of  stiff  significance. 

(Hehl.  V.  Guion,  155  ko.  76;  Gass  v.  JSvans, 

244  Vo.  1.  c.  654.) 

"The  Australian  ballot  law,  a reform  act,  was  ^ 

not  built  on  such  disturbing  and  indefensible 

lines.  Contra,  it  provided  plans  and  contain- 

plated  proceedings  to  correct  Irregularities 

in  ballots  before  election  In  order  that  a 

timely  remedy  might  be  applied  before  the  event, 

that  is,  before  it’ was  too  late."  r 

\A 
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Kftar  reciting  the  statute  relative  to  the  pre- 
election right  to  challenge  the  correctness  of  the  ballot, 
irtiloh  statute  is  now  Section  10306,  the  court  in  the  above 
case  said  further,  1.  c.  387: 

"The  right  to  contest  an  election  is 
a statutory  right.  So,  the  condition 
created  by  the  preclusive  power  in  the 
county  clerk  to  publish  a list  of  candi- 
dates and  print  on  official  billot  is 
purely  a statutory  condition.  Now,  the 
general  rule  is  that  remedies  expressly 
provided  by  statute  to  enforce  rights 
created  alone  by  statute  are  preclusive. 

Hence,  when  the  bowers-isduith  case  decided 
that  those  statutory  remedies  must  be  fol- 
lowed and  if  not  followed  the  objections, 
if  any,  to  the  ticket  were  waived,  it  but 
proceeded  on  the  bi'oad  analogies  of  the  law 
as  well  ae  on  those  rules  of  interpretation 
applicable  to  election  laws  as  such. 

"The  q.uestion  whether  the  pi’e-eleotion 
right  to  challenge  irregularities  in  nomina- 
tions, as  well  as  in  the  officially  pro- 
OiUlgated  ballot,  is  preclusive,  has  been 
ruled  in  several  Jurisdictions  agreeably  to 
the  views  herein  before  announced.  For 
example:  In  Allen  v.  Glynn,  17  Colo.  338, 
the  holding  was  to  the  effect  that  where 
public  officers  are  entrusted  with  the 
preparation  of  ballots  and  ample  provision 
is  made  for  the  corrections  of  errors  before 
election,  the  general  rule  is  that  it  is  too 
late  after  they  have  been  voted  to  Interpose 
objections  to  the  ballots  for  mere  irregulari- 
ties in  the  printing  thereof." 

In  the  instant  matter  it  does  not  appear  that  any  pre- 
election ohdlenge  was  ever  made  in  connection  with  any  error 
in  the  1938  ballot  in  Byrd  Township.  After  the  election,  at 
will  be  noted  by  the  above  oases,  any  objection  to  any  error 
made  by  the  county  clerk  in  preparing  the  ballot, comes  too 
lete.  The  error  made  by  the  county  clerk  did  not  nor  could 
it  have  changed  the  fact  that  there  were  three  Justices  of  the 
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peace  to  be  elected.  Undoubtedly  the  three  candidate! 
for  euoh  offices  receiving  the  highest  number  of  votes  in 
the  1938  election  were  elected.  The  particular  error  made 
in  assembling  and  printing  the  ballot  could  not  have  the 
effect  of  disfranchising  the  voters.  The  election  laws 
must  be  liberally  construed  in  aid  of  the  right  of  suffrage. 


CONCLUSION 


It  follows,  therefore,  that  Justice  of  the  Peace 
Putz  held  his  office,  under  his  1931  apj)Olntment  by  the 
county  court,  until  his  successor  had  been  elected  and 
(qualified.  Since  no  one  was  elected  and  qualified  to  euoh 
office  at  the  1934  election,  Putz  held  over  until  a successor 
could  be  elected  and  qualified  at  the  1938  election.  The 
1936  election  of  Putz  was  a nullity  and  gave  him  no  right 
whatsoever  to  the  office  for  any  period  of  time.  The  error 
on  the  1938  ballot  informing  the  voters  that  two  Justices 
of  the  peace  wwre  to  be  elected  Instead  of  three  did  not 
void  the  election  and  the  three  candidates  receiving  the 
highest  number  of  votes  at  such  election  were  duly  elected 
and  should  be  commissioned  by  the  county  court. 


Respectfully  submitted 


J.  F.  ALLNBACH 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAILOR 

(Acting)  Attorney  General 
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CONTRACTS:  Manner  of  signing  Cooperative  Agreements  with 

federal  government  by  Mla  ourl  State  School 
for  the  Deaf* 


December  28,  1938 


Mr*  I'rank  C*  Oldham,  Chief  Clerk 
U.  S*  Department  of  Agrlciiltxire 
SolJ.  Conaervatlon  Service 
F\ilton,  Miaaoiirl 


Dear  Sirt 


We  wlah  to  acknowledge  your  requeat  for  an  opinion 
under  date  of  December  17,  1958  aa  followat 


"Ihe  United  Statea  Go'  emment,  U*  S* 
Department  of  Agriculttire , Soil  Con- 
aervation  Service,  in  cooperation  with 
landowner a in  Callaway  County,  through 
thla  project  office,  haa  occaaion  at 
timea  to  enter  into  a Cooperative 
Agreement  to  the  mutu  1 advantage  of 
the  State  of  Miaaouri  and  the  United 
Statea  Goveznanent • In  fact  we  did 
enter  Into  a Cooperation  Agreement 
on  November  9,  1936  with  the  Missouri 
School  for  the  Deaf;  legal  deacrlption 
of  said  property  being  Section  2, 
Townahip  47N,  Range  9W,  Callaway  County, 
Miaaouri;  conpriaing  an  acreage  of  two 
hiindred  f if ty^f ottr  (264 ) acrea  in  : aid 
location* 

"At  that  time  thia  program  was  more 
or  less  new  and  Cooperative  Agreements 
were  being  signed  without  any  careful 
checking  of  ownership  or  authenticity 
of  signing  party*  The  particular 
Agreement  mentioned  was  signed!  ”Mia- 
soiiri  School  for  Deaf,  by  E*  L*  Dunlop, 
Steward*"  It  now  becomes  neceasea*y 
that  an  amendment  be  written,  by  mutual 
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consent,  to  this  original  Agreement. 

I,  therefore,  desire  an  opinion  from 
you  covering  the  following  points i 

1.  In  whom  Is  power  vested  to  sign 
Cooperative  Agreements  of  a contractual 
nature  on  land  owned  by  the  State  of 
Mls.ourl,  and/or  In  the  name  of  the 
Missouri  School  for  Deaf,  being  opera> 
ted  by  them  for  state  purposes? 

2.  Just  how  should  such  Agreements 
be  signed  and  by  ehcmi,  acting  under 
proi»r  authority? 

S.  Shoxild  svich  Agraements  be  signed 
and  sealed  with  the  State  of  Missouri 
seal?  If  so,  through  what  office  or 
department  should  they  be  routed  for 
Inspection,  approval,  and  signature? 

"^t  Is  pr(-8umed  that  the  School  for  the 
Deaf  acts  under  a Board  of  Trustees  and 
that  possibly  they  are  enqpowered  to  sign 
contractual  obligations  such  as  the 
Agreements  In  question;  and  that  possibly 
their  power  may  be  delegated  to  the 
Steward.  Jf  this  Is  the  case  we  should 
have  a copy  of  such  authority,  properly 
signed  by  someone  acting  for  the  state •* 

"For  further  clarification  these 
points,  a sample  copy  of  the  Cooperative 
Agreement  form,  and  the  Amendment  form 
as  \ised  at  the  present  time  by  the  Soil 
Conservation  Service,  Is  attached 

"four  prompt  opinion  and  reply  will  be 
appreciated. 


I. 


We  have  examined  the  Agreement  attached  to  yotir  letter 
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and  note  that  It  la  cooperative  in  spirit.  The  United 
States  ox  America,  throu^  the  Soil  Conservation  Service 
of  the  Department  of  Agrieultxire  agrees  to  csike  essential 
surveys  fa*  developing  a suitable  plan  of  Soil  and  Water 
Conservation  and  to  formulate  plana  for  such  operation. 
The  Boaz*d  of  Managers  for  the  School  of  the  Deaf  agrees 
to  cooperate  by  following  the  plan,  ^t  is  self-evident 
that  the  Board,  by  such  an  arrangement,  is  not  conveying 
or  leasing  land,  but  is  entering  into  an  arrangement 
whereby  the  land  will  be  materially  benefited. 

Section  9706,  R.  S.  Mo.  1929,  places  the  care  and 
control  of  the  land  owned  by  the  School  on  the  Board  of 
Managers: 


”^2he  board  of  managers  of  each  school 
shall  have  the  care  and  control  of  all 
the  property,  real  and  personal,  owned 
by  sxich  school,  and  the  title  to  all 
real  estate  or  x>«rsonal  property  now 
owned  by  such  school,  or  by  the  state 
for  its  use,  or  that  may  hereafter 
be  pxirchased  by  or  donated  to  such 
school  shall  be  vested  in  such  boaz*d 
of  managers  of  the  respective  schools, 
for  the  use  and  benefit  of  the  said 
school.  The  boax*d  of  managers  of 
either  school  shall  not  sell  or  in 
any  manner  dispose  of  any  real  estate 
belonging  to  the  school  without  an 
act  of  the  gmxeral  assembly  authorising 
such  sale  or  disposal  of  such  real 
estate.  The  bocu'ds  of  managers  shall 
provide  their  respective  schools  with 
an  official  seal.  (Laws  1921,  p«  (345, 
Sec.  18}” 


The  property  sought  to  be  incorpox*ated  in  the  Agree- 
ment, being  under  the  care  and  control  of  the  Board  of 
Managers  of  the  School  of  the  Deaf*,  we  are  of  the  opinion 
that  they  are  empowered  to  sign  the  attached  Cooperative 
Agreement  in  the  name  of  the  Board  of  Managers  of  the  School 
of  the  Deaf. 


t 
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II. 


Tha  Board  of  Managers  consists  of  five  meinbera  appointed 
by  the  Governor  with  the  advice  and  consent  of  the  Senate 
(Section  9689,  R.  S.  Mo.  1029). 

Section  9707,  R.  S.  Mo.  1929,  sets  out  the  duties  of 
the  President  of  the  Board i 


"The  president  of  each  boax*d  of  managers 
shall  preside  over  meetings,  and  shall 
see  that  all  matters  of  business  pertain- 
ing to  the  school  are  faithfully  and 
accurately  recoxrded  by  the  secretary, 
he  shall  sign  all  requisitions  on  the 
state  auditor  or  other  officer  for  the 
payment  of  money  to  said  school,  and 
all  warrants  or  orders  on  t he  tz^asurer 
of  the  school  for  the  payment  of  any 
money  belonging  or  appropriated  to  s \ich 
school  I Provided,  that  he  shall  sign 
no  requisition  on  the  state,  and  no 
waz>rant  or  order  for  the  payment  of 
money  for  the  vise  of  the  school,  vmtll 
such  requisition  shall  have  been  ordered 
by  the  board,  or  the  accovint  for  which 
such  warrant  or  order  Is  given  shall 
have  been  allowed  by  the  board.  Three 
members  sl^iall  constitute  a quorum  for 
the  transaction  of  business  of  the 
board.  (Laws  1921,  p.  646,  Sec.  20)" 


Inasmuch  as  the  President  of  the  Board  of  Managers 
presides  over  the  meetings  of  the  Board,  we  are  of  the  opinion 
that  upon  approval  of  the  Cooperative  Agreement  by  the  Board, 
the  President  of  said  i^oard  of  Managez*s  of  the  Missouri  School 
for  the  Deaf,  may  sign  such  Agreement  In  the  name  of  the  Board. 


III. 


We  sire  of  the  opinion  that  such  Agreement  need  not  be 
signed  and  sealed  with  the  seal  of  the  State  of  Missouri. 
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Respectfully  submit ted. 


yjkX  WASSERkAN 

Assistant  Attorney  Oeneral 


Ax"  OVER*  I 


j.  d:  taytot; 

(Acting)  Attorney  Geneial 


MV^RT 


HEALTH: 

HOTELS : 

INSPECTION  OP  ROOMS: 
NUMBER  OP  ROOJ^: 

HOW  DETERMINJiD: 


Inspectors  of  State  Board  of  Health  are 
authorized  to  Inspect  all  rooms  of  hotel 
to  determine  whether  or  not  the  provisions 
of  article  7,  chapter  93  R.S.  Mo.  1929  are 
being  complied  with. 

Number  of  rooms  for  living  purposes  as 
ascertained  by  n\unber  assignable  to  guests. 

January  14,  1938 


Mr.  Harry  P.  Parker,  M.D«, 

State  Health  Commissioner, 

Jefferson  City,  Missouri. 

Dear  Sin 

Your  request  dated  Janxiary  11,  1938  for  an 
opinion  from  this  department  was  referred  to  the  writer, 
vdilch  request  is  as  follows t' 

"I  am  Interested  In  having  an  Interprf- 
tatlon  of  the  statutes  regarding  the 
inspectors  in  the  Food  and  Dmg  Depart- 
ment  who  also  have  the  Inspection  of 
hotels. 

1.  Will  you  give  me  an  opinion  on  what 
constitutes  hotels  and  whether  or  not 
apartments  should  pay  a state  license 
too? 


official 


2.  In  making  inspection  of  hotels  has 
the  inspectors  authority  to  inspect  each 
and  every  room  separately  In  order  to 
determine  not  only  the  niunber  of  rooms  but 
the  sanitary  conditions,  ventilation,  et 
cetera?  Can  a hotel  or  Inn  keeper  refuse 
an  inspection  of  Individual  rooms  of  said 
hotel? 

3.  The  statutes  make  reference  to  the 
niJinber  of  rooms,  or  gviests  as  occupants 
of  a hotel,  I wish  an  Interpretation  on 
this  pert  of  the  statutes." 


I 

Answering  the  first  section  of  the  request  as  to  what 
constitutes  a hotel  and  whether  or  not  apartments  shoxild  pay 
a state  license  tax  too,  I find: 

In  the  case  of  the  City  of  Independence  v.  Richardson, 
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232  Pacific  1044,  we  find  th,  t a hotel  la  defined  as  follows i 

"A  hotel  is  a business  institution  whl ch 
is  held  out  to  the  public  as  a house 
vliere  all  travelers  and  strangers  or 
other  transient  persons  having  means  of 
payment,  and  of  proper  demeanor  and  fair 
repute,  who  cdioose  to  patronize  it,  must 
be  received  and  accommodated  to  its 
Capacity,  without  previous  agreement  for 
accommodation  or  agreement  as  to  the 
duration  of  their  stay."  (Words  & Phrases 
Third  series,  page  18) 

In  "Words  and  Phrases,  Third  series"  the  apartment  house 
and  hotel  are  distinguished  as  follows:— 

"As  used  In  restriction  against  erection 
of  *hotel',  'apartment  house'  is  not  a 
'hotel',  but  a building  used  as  a dwell- 
ing for  several  families  living  separate; 
a 'hotel'  being  a building  held  out  to 
the  public  as  a place  where  all  transients 
will  be  entertained  as  guests  for  comi.en- 
satlon."  Satterthwalt  v.  0ibbs,135  At.  862* 

Section  13091  R.S.  Mo.  1929  defines  what  building  shall 
be  construed  as  hotels  unde,  the  term  of  said  section  which 
section  Is  as  follows: 

"That  every  building  or  other  structure, 
kept,  used,  maintained,  advertised  or 
held  out  to  the  public  to  be  a place  Tdiere 
sleeping  accommodations  are  furnished  for 
pay  to  transient  or  permanent  guests.  In 
ten  or  more  rooms  are  furnished  for  the 
accommodation  of  such  guests,  idieth  rwlth 
or  wlhtout  meals,  shall  for  the  purpose  of 
this  article  be  deemed  a hotel,  and  upon 
proper  application  the  food  and  drug 
commissioner  shall  Issue  to  such  above 
described  business  a license  to  conduct 
a hotel:  Provided,  that  It  whall  bo 
\inlewfxil  for  the  owner  of  any  ouch  build- 
ing or  other  structure  to  lease  or  let 
the  sa.iS  to  be  used  as  a hotel  until  the 
same  has  been  Inspected  and  approved  by  the 
food  and  drug  commissioner." 
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In  the  case  of  Metzler  v.  Hotel  Company,  155  Mo. 

App.  41 U,  416,  a hotel  Is  defined  as: 

"A  place  wijere  transient  c^uests  are 
adiultted  to  lodge,  as  well  as  one 
wiiere  they  are  fed  and  lodged." 

The  apartment  house  In  the  ordinary  term,  is  a building, 
the  apartments  of  which  are  let  to  tenants  for  use  and  occupancy 
for  living  (j^arters  for  a certain  period  upon  a special  contract, 
euid  ahich  1^  not  advertised  or  held  out  for  occupancy  to  the 
general  public,  but  only  to  those  tenants  that  the  owner  of  the 
building  may  choose.  It  differs  from  the  apartment  hotel  in 
that  it  is  not  advertised  or  held  out  to  the  general  public. 

If  the  building  contains  apartments  and  or  individual 
rooms  and  is  kept,  used,  maintained,  advertised  or  held  out 
to  the  public  to  be  a place  where  sleepixig  and  or  dwelling 
accommodations  are  furnished  for  pay  to  transient  or  permanei.t 
guests,  and  if  it  contains  ten  or  more  rooms,  which  are  furnish- 
ed for  the  acccnnodation  of  such  guests,  whether  with  or  without 
meals,  it  is  a hotel  within  the  meaning  of  tx^e  above  statutoz*y 
definition  of  "hotel",  and  subject  to  the  statutory  regulations 
of  the  Health  bepa.  tment. 


CONCLUSION 

Taklz^  the  foregoing  statutory  definition  of  the  word 
"hotel"  into  consideration,  it  is  the  opinion  of  this  depart- 
ment that  any  building  in  Missouri  which  contains  ten  or  more 
rooms  for  sleeping  and  or  dwelling  qviarters, which  are  furnish- 
ed for  the  acconsnodatlon  of  transient  or  permanent  guests,  and 
vhich  is  kept,  used,  maintained,  advertised  and  held  out  to 
the  public  for  dwelling,  lodging  and  or  feeding  purposes  is 
a hotel  and  is  subject  to  the  rtiles  and  regulations  of  the 
State  Board  of  Uealtli. 
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II 

As  to  Section  2 of  your  inquiry  we  find  that: 

Section  13084  R.S.  Ho.  1929  provides  as  follows t 

"It  Is  hereby  made  the  duty  of  the  food 
and  drug  commissioner  to  Inspect  or  cause 
to  be  Inspected,  at  least  once  annually  . 
axvi  as  often  thereafter  as  he  may  deem 
necessary,  every  hotel  In  the  state,  axui 
for  that  purpose  he  shall  have  the  ^ght 
of  entry  and  access  thereto  at  any  reason- 
able time.  Whenever,  upon  such  Inspection, 
^It  shall  be  founc.  that  such  business  and 
"^property  so  inspected  Is  not  being  conduct- 
ed, or  is  not  equipped  In  the  manner  and 
condition  required  by  the  provisions  of 
this  article.  It  shall  thereupon  be  the 
duty  of  the  food  and  drug  comnlssloner  to 
notify  the  owner,  proprietor  or  agent  In 
charge  of  such  business,  or  the  owner  or 
agent  of  the  building  so  occupied,  of 
such  changes  or  alterations  as  may  be 
necessary  to  effect  a complete  compliance 
with  the  provisions  of  this  article.  It 
shall  thereupon  be  the  duty  of  such  owner, 
proprietor  or  agent  In  charge  of  such 
business,  or  such  owner  or  agent  of  the 
building  so  occupied  to  make  such  alter- 
- atlons  or  changes  as  may  be  necessary  to 
put  such  bulldln^;,  and  premises  In  a con- 
dition that  will  fully  con^ly  with  the 
provisions  of  this  article;  all  permanent 
repairs  and  alterations  to  the  building 
and  premises  to  be  made  by  the  owner  there- 
of i Provided,  however,  that  thirty  days* 
time  af^ber  receipt  of  such  notice  shall 
bo  allowed  for  conforming  to  the  require- 
ments of  this  article.  If  at  the  expira- 
tion of  the  required  notice  such  owner  or 
agent  of  the  building  so  occupied  refuse 
or  fall  to  comply  with  said  sections  men- 
tioned In  such  notice,  then  It  shall  be 
the  duty  of  the  food  and  drug  commission- 
er to  close  said  hotel  until  such  require- 
ments are  complied  with." 


Section  13085  R.S.  Mo.  1929  makes  It  the  duty  of  the 
commissioner  of  health  and  his  deputies  to  see  that  all  of 
the  revisions  of  Article  7,  diapter  93  are  compiled  with 


Mr,  Harry  F,  Parker 


—4 


January  14,  1938 


which  article  contains  Section  13083  to  Section  13114 
both  Inclusive  of  the  Revised  Statutes  of  Missouri  1929, 

Section  13093  R.S,  Me,  1929  requires  the  hotel 
operator  to  obtain  a license,  the  aznoimt  chtirged  for 
wh  ch  depending  upon  the  number  of  rooms  in  the  hotel. 

By  acceptlnL*  the  license  to  operate  the  hotel  and 
exercising  the  privllagos  under  the  restrictions  and 
limitations  of  said  Article  7 of  chapter  93  idilcdi  require 
the  hotels  to  be  Inspected  for  the  purpose  of  determining 
whether  or  not  the  provisions  of  said  article  are  being 
complied  with,  the  hotel  operator  waives  his  constltutlo:.al 
right  of  search  and  seizui'e. 

In  the  case  of  State  v,  Bennett,  288  S,W.  50,  the 
covix't  held  I 

"Defendant,  by  accepting  hunter's 
license  under  Revi  st,  1919,  5598, 
and  exercising  the  privilege  under 
the  restrictions  and  limitations 
of  statute  in  sections  5581,  5596, 
and  5645,  the  latter  requiring  him 
to  submit  to  inspection  and  counting 
of  quail  in  his  possession  by  game 
warden,  waived  constlutional  rights 
invoked  so  far  as  applicable  to  facts," 

In  the  case  of  the  one  who  accepts  the  license  to 
operate  a hotel  and  submit  to  the  inspection  law  is  anal- 
ogous to  the  Cpse  where  the  person  accepts  a hunting  license 
and  submits  himself  to  search  to  determine  that  the  fieh 
and  game  laws  are  being  complied  with. 

By  Section  13096  R.S,  Mo,  1929  it  la  necessary  for 
the  comnlssloner  and  his  deputies  to  inspect  the  hotel 
to  determine  idiether  its  provisions  are  c<waplied  with. 

Section  13100  R,S,  Mo.  1929  provides  as  followsi 

"Every  hotel  in  this  state  shall  be 
properly  plumbed,  lighted  and  venti- 
lated, and  shall  be  conducted  in 
department  with  strict  regard  to 
health,  comfort  and  safety  of  the 
guests:  Provided,  that  such  proper 
lighting  shall  be  construed  to  apply 
to  both  daylight  and  illumlnati on, 
and  that  s ch  proper  plumbing  shall 
be  construed  to  mean  that  all  plumb- 
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Ing  and  dralna^®  shall  be  con- 
structed and  plumbed  according 
to  approved  sanitary  pidLnclplcs, 
and  that  such  proper  ventilation 
shall  be  construed  to  mean  at 
least  one  door  and  one  window  in 
Or  eh  sleeping  room.  No  room  shall 
be\u3ed  for  a sleeping  room  yfiaXch. 
does  not  open  to  the  outside  of  the 
building  or  upon  light  wells,  air 
shafts  or  courts,  and  there  must  be 
at  least  one  window  with  opening  so 
arranged  as  to  provide  easy  access 
to  the  outside  of  the  building,  light 
wells  or  courts." 

Section  13105  R.S.  Mo.  1929  provides  as  follows s 

"All  hotels  hereafter  shall  pjrovide 
each  bed,  bunk,  cot  or  other  sleep, 

Ing  place  for  the  use  of  guests  with 
pillow  slips  and  luider  and  top  sheets. 

Each  sheet  shall  be  ninety-nine  inches 
long  and  of  sufficient  width  to  com- 
pletely cover  the  mattress  and  springsi 
Pi*ovlded«  that  a sheet  shall  not  be 
used  TR^iich  measures  less  than  ninety- 
five  Inches  after  being  laundered. 

Said  sheets  and  pillow  slips  shall  be 
made  of  white  cotton  or  linen,  and 
all  such  sheets  and  pillow  slips  after 
being  used  by  one  guest  must  be  washed 
and  Ironed  before  they  are  used  by 
anotlxer  guest,  a clean  set  being  fur- 
nished each  succeeding  guest." 

Section  13106  R.S,  Mo.  1929  provides  as  follows* 

"All  bedding,  including  mattresses, 
qtillts,  blankets,  pillows,  sheets 
cuid  comforts,  used  in  any  hotel  In 
this  state  must  be  thoroughly  alrtd, 
disinfected  and  kept  clean*  Provided, 
that  no  bedding.  Including  mattresses, 
quilts,  blankets,  pillows,  sheets  or 
comforts,  shall  be  used  whi ch  Is  worn 
out  or  Is  \inflt  for  further  use*  Pro- 
vided further,  that  after  slj^  months 
from  the  passage  of  this  law  no  mattress 
on  aiy  bod,  bunk  or  cot  In  a hotel  shall 
be  used  which  Is  made  of  moss,  seagrass. 
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excelsior,  husks  or  shoddy.  Any 
room  in  any  hotel  Infested  with 
vermin-  or  bedbugs  shall  be  fumigated, 
disinfected  and  renovated  until  such 
veimln  or  bedbugs  are  extsrmlnated. 

All  carpets  and  equlpma..t  used  In 
hotels,  as  well  as  the  walls  and 
ceilings,  must  be  kept  In  a clean 
and  sanitary  condition." 

Section  130C7  H.S.  Mo.  1929  provides  as  followst 

Any  person  who  shall 
obstruct  the  commissioner,  or  any 
of  his  assistants,  by  refusing  to 
allow  hirr.  entrance  to  any  plcice 
which  he  desires  to  enter  in  tthe 
discharge  of  his  official  duty,  or 
refuse  to  deliver  to  him  a sample 
of  any  article  of  food  or  drug  made, 
scld^  offered  or  exposed  for  sale 
b)  such  person  when  the  same  Is  re- 
quested and  when  the  value  thereof 
is  tendered,  shall  be  guilty  of  a 
misdemeanor,  punishable  by  a fine  of 
not  exceeding  fifty  dollars  for  the 
first  offense  and  not  exceeding  five 
hundred  dollars,  nor  less  than  fifty 
dollars  for  each  subsequent  offense." 


CONCLUSION 

Following  the  foregoing  authorities  it  Is  the  opinion 
of  this  departxnent  that  the  commissioner  and  his  deputies  arc 
authorized  to  Inspect  each  and  every  room  of  a hotel  separately 
to  determine  whether  or  not  the  provisions  of  Article  7, 
chapter  93  R.S.  Mo.  1929  are  being  coiiqplled  with. 

It  Is  further  the  opinion  of  this  department  that  if 
the  hotel  or  Inn  keeper  refuse  to  permit  such  inspections  that 
he  Is  guilty  of  a misdemeanor  and  may  be  complained  against 
and  prosecuted  In  accordance  with  the  provisions  of  Section 
13007  R.S.  Mo.  1929. 


Ill 

As  to  the  third  section  of  your  request  I find  that 
section  13093  R.S.  Mo.  1929  provides  as  follows! 

"The  fee  for  licenses  to  condvict  a 
hotel  in  this  state  shall  be  three 
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($3«00)  dolDe  rs,  except  hotels  con- 
taining:, fifteen  rooms  and  less  than 
twenty  for  the  accommodation  of  guests, 
the  license  fee  shall  be  five  ($5.00) 
dollars,  and  hotels  containing  twenty 
rooms  and  less  than  thirty  for  the 
accommodation  of  guests  the  license 
fee  shall  be  ten  ($10. 00)  dollars, 
and  hotels  containing  thirty  rooms 
and  less  than  forty  for  the  accomo- 
dation of  guests  the  license  fee 
shall  be  fifteen  (^15.00)  dollai'S, 
and  hotels  containing  forty  rooms  and 
lees  than  fifty  for  the  accommodation 
of  guests  the  license  fee  shall  be 
twenty  ($20«00)  dollars,  suid  hotels 
containing  fifty  rooms  and  less  than 
seventy-five  for  the  accommodation 
of  gVBsts  the  license  fee  shall  be 
twenty- five  (!^25«00)  dollars,  and 
hotels  containing  seventy-five  rooms 
and  less  than  one  hxmdred  for  the 
accomoodation  of  guests  the  license 
fee  shall  be  thirty  ($50 ,00)  dollars, 
and  hotels  containing  one  hundred 
rooms  and  less  than  two  hundred  for 
the  accommodat ' on  of  guests  the 
license  fee  shall  be  thlirty-flve 
($35*00)  dollars,  and  hotels  con- 
taining two  hunr  red  rooms  and  less 
than  thiree  hmidred  for  the  accommo- 
dation of  guests  the  license  fee 
shall  be  forty  ($40*00)  dollars, 
and  hotels  containing  three  hundred 
rooms,  and  less  than  four  hundred 
for  the  accammodation  of  guests  the 
license  fee  shall  be  forty-five 
($46*00)  dollars,  and  hotels  contain- 
ing four  hundred  rooms  and  more  for 
the  aocomnodation  o.'  guests  the  license 
fee  shall  be  fifty  (f60*00)  dollars} 
which  shall  be  paid  to  the  food  and 
drug  commissioner  before  said  license 
is  issued,  and  said  license  shall  be 
kept  in  the  office  of  said  place  in 
a conspicuous  manner,  properly  framed. 
Said  license  may  be  revoked  by  the 
coomiss loner  at  any  ti:ne  when  the  law 
or  regulations  are  not  being  complied 
with*" 
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Section  13094  R.S.  ko.  1929  provides  as  follows : 

"In  all  hotels  within  the  rteanlng 
of  this  article  the  parlor,  dlnljig 
room,  kitchen  and  office  shall  be 
construed  to  Ciean  a guest  room." 

By  these  two  sections  the  atnoxmt  to  be  charged  for  the 
license  is  based  upcn  the  number  of  rooms  the  hotel  contains 
for  the  accom  odation  of  guests*  The  rooms  for  accommodation 
of  guests  refer  to  rooras  the  guests  occupy  for  sleeping  and 
or  living  quarters,  that  is  the  roo&is  which  are  assigned  to 
them  when  tliey  register  at  the  hotel,  and  they  also  include 
the  dining  room,  Idtciien,  parlor  and  office* 


COdCLUEION 

It  is  tiieiefore  the  opinion  of  tills  department  that 
the  n\auber  of  rooms  for  the  basis  of  the  amoxmt  of  the 
license  for  the  hotel  is  determined  by  the  lucnber  of  rooms 
such  hotel  has  assignable  to  guests  for  their  accommodation, 
including'  the  parlor,  dining  room,  kitchen  and  office* 

Kespectftill/  aubmltted. 


TYRl  fc.  3UETCN 
Assistant  Attorney  General 


Ari-ROVLD: 


J.  L.'TA'illCiE 

(Acting)  Attorney  General 
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INSPECTION  OP  BE 


TSrIgES: 


Right  to  inspect  and  collect  fee 
therefor. 


> 


June  £8,  1936. 


Honorable  Harry  Y,  Parker, 
State  Health  Comalssloner , 
Jefferson  City,  lllssourl. 


Dear  Sir; 


We  are  in  receipt  of  your  reiiUest  for  an  opinion, 
which  is  as  follows: 

"Section  13116,  13120a  and  13124 
(Reyised  Statutes  1929)  set  forth  the 
duties  of  the  State  Food  and  Drug  Com- 
Biisaioner  relatire  to  the  inspection 
and  collection  of  inspection  fees  on 
all  beverages  sold  in  this  stats. 

"The  City  of  Excelsior  Springs  has 
recently  completed,  with  the  aid  of  the 
Federal  GoTemment  (P.W.A.)  a project 
which  among  other  activities,  bottles 
and  sells  mineral  water  and  other 
beverages.  This  activity,  known  as 
the  V.ineral  Water  System,  according  to 
my  understanding  is  operated  by  the  city 
under  a special  board. 

"I  am  requesting  an  opinion  from  your 
office  as  to  whether  or  not  it  is  my 
duty,  as  State  Food  and  Drug  Commissioner, 
to  collect  the  inspection  fee  for  all 
beverages  sold  in  Missouri  by  this 
municipally  owned  bottling  plant  either 
natural  water  or  prepared  beverages  in 
accordance  with  the  Beverage  Inspection 
Law,  Section  13115  to  13139  inclusive. 

In  other  words  does  your  interpretation 
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of  the  law  exclude  the  prescribed  In- 
spection tax  on  a bottling  plant  due 
to  it  being  municipally  owned.** 

In  response  to  your  request  above,  vre  note  that 
Section  13118,  K.  S.  Ho.  1929,  makes  It  the  duty  of  the 
Food  and  Drug  Gommlssloner  to  inspect,  or  cause  to  be 
inspected,  samples  of  all  non-intoxicating  liq.uors,  or 
bevarages,  or  so-called  "soft  drinks",  of  every  kind 
manufactured  or  sold  in  this  state,  and  said  section 
defines  such  beverages  as  Including  mineral  waters. 

Said  section,  as  pertinent  here,  reads  as  follows: 

"The  food  and  drug  commissioner  of 
this  stats  shall  cause  to  be  Inspected 
by  chemical  analysis  samples  of  all 
non-lntoxlcating  liquors  or  beverages 
or  so-called  ’soft  drinks'  of  every 
kind  manufactured  or  sold  in  this  state, 
which  shall  be  understood  to  Include 

* mineral  waters  and  all  other  waters 
used  and  sold  for  beverage  purposes, 

* * ♦ t» 

e 

Section  13120  allows  the  Commissioner  a fee  of 
three-fifths  of  a cent  for  each  gallon  of  such  beverage 
that  is  Inspected. 

However,  Section  13124  does  not  permit  the  collec- 
tion of  the  fee  for  such  beverages  as  are  manufactured, 
prepared  or  bottled  in  this  state  and  exporteu  outside 
the  state  for  sals. 

If,  as  you  state,  the  City  of  Excelsior  Springs 
bottles  and  sells  in  this  state  the  beverage,  or  beverages, 
in  question  for  profit,  then  the  fact  that  the  bottling 
plant  is  municipally  owned  would  not  exempt  it  from  in- 
spection or  the  payment  of  the  required  inspection  fee, 
because  the  statutory  enactments  referred  to  hehein  are 
manifestly  attributable  to  the  rights  of  the  state  in  the 
exercise  of  its  police  power  to  safeguard  the  public  health. 
The  iSupreme  Court  has  spoken  concerning  the  police  power 
of  the  state  in  the  case  of  State  ex  inf.  Attorney-General 
V.  Curtis,  319  I'o.  1.  c.  326,  as  follows: 
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"Proper  disposition  of  sewage  is 
essential  to  public  health,  and  the 
passage  of  laws  naklng  such  possible 
is  obviously  a proper  exercise  of  the 
police  power.  (I'orrlson  v.  I'orey,  146  Vo. 

1.  0.  562;  Dillon  on  Lun.  Corp. , pars. 

93-96;  Cooley  on  Taxation  (4  2d.)  202.) 

This  power  resides  In  the  people  of  the 
State.  T^o.  2,  Art.  II,  Constitution 
of  I'lssourl;  State  v.  La^on,  160  Vo. 

1.  c.  489.)  It  may  be  exercised  through 
munlolpalltles  and  other  agencies  (28 
Cyc.  693) , but  can  never  be  surrendered 
or  bargained  away." 

Hence,  If  the  State  were  to  recognize,  or  abide  by, 
any  claimed  exemption  fror.  the  inspection  and  payment  of 
fees  In  question  on  the  part  of  Sxcelslor  Springs,  such 
recognition  on  the  part  of  the  State  in  such  case  would  be 
tantamount  to  a surrender  or  bargaining  away  of  Its  police 
power. 


Again,  In  the  case  of  Cocoa  Cola  Bottling  Co.  v. 
Vosbj,  289  Vo.  1.  c.  469,  the  coxirt,  speaking  concerning 
the  statutes  on  Inspection  of  beverages,  said  as  follows: 

"The  fact  that  these  and  other  prepara- 
tions, especially  those  Intended  for 
food  or  drink,  are  so  extensively  made 
and  30  generally  used.  Is  the  moving 
cause  of  legislation  of  the  character 
here  under  review.  In  short.  It  Is  but 
another  Illustration  of  the  exercise  of 
the  police  power.  Inherent  In  the  State 
as  a sovereignty,  needing  no  organic 
grant  for  Its  existence  and  demanding 
legislative  aid  only  to  give  It  form  and 
provide  a procedure  for  Its  operation." 

Consequently,  your  right  of  Inspection  and  exaction 
of  a fee  therefor  would  be  Justified  on  the  ground  of  a 
proper  exercise  of  the  police  power  of  the  State,  If  for 
no  other  reason. 


I 
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Hov/ever,  your  rifjht  of  inspection  and  collection 
of  fees  can  be  3u*tifled  on  another  ground.  Where  a 
municipality  engages  In  an  actlrlty  for  profit,  such  aa 
the  sale  of  mineral  waters  and  other  beverages.  It  Is 
operating  In  a proprietary  capacity  and  not  a govern- 
mental one  respecting  such  activity.  Oonsequently,  If 
a municipality  operates  In  a proprietary  capacity,  It  Is 
subject  to  the  same  general  laws  as  a private  corpora- 
tion. 


In  the  case  of  Asher  v.  City  of  Independence, 
177  Vo.  App.  1.  c.  7,  the  court  said: 

"We  agree  with  defendant  that  In  the 
operation  of  a public  utility  for 
profit,  the  city  was  not  acting  In 
Its  governmental  capacity,  but  was 
subject  to  the  same  rules  and  duties 
as  would  have  governed  and  devolved 
upon  a private  corporation  engaged  In 
such  business." 


In  the  case  of  Hlley  v.  Independence,  258  Vo.  1.  c.  661, 
the  court  said: 

"Cities  undertaking  to  run  the 
lighting  business  must  assume  the 
same  responsibilities  as  private 
persons  and  private  corporations 
running  like  plants." 


Hence,  If  a city  engages  la  an  activity  for  profit, 
whether  It  be  a light  plant,  bottling  plant,  or  any  other 
business.  It  Is  subject  to  such  rules  and  regulations  of 
law  as  any  private  corporation  engaged  In  the  same  activity 
would  be. 
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CONCLUSION 


It  Is  the  opinion  of  this  office  that  you  hare 
the  right  to  inspect  samples  of  mineral  waters,  and  col> 
lect  a fee  therefor  (and  as  '.well  the  other  bererages  men- 
tioned if  such  fall  within  the  category  defined  in  Section 
13116)  bottled  for  sale  and  sold  in  this  State  by  the  city* 
municipally  owned  plant. 


Respectfully  submitted. 


J.  ;V.  BUFTINSTON, 

Assistant  Attorney  General. 


APPROVED: 


L.  TxvYiok, 

(Acting)  Attorney  General. 
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PHYSICIANS  AMD  SURQEONSt  Tht  practice  of  Physio-Therapy; 

Swedish  Massage,  Hydro-l^erapy, 
Electro-Therapy  and  Natxiropathy 
Is  a practice  of  medicine  and 
stirgery  and  within  the  provisions 
of  the  law  requlx*lng  a license 
therefor, 

July  29,  1938 
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Dr.  Harx*y  F,  Parker,  Secretazv 
State  Board  of  Health  of  Missouri, 
Jefferson  City,  Missouri 

Dear  Sirs 


FILED 


This  Is  In  reply  to  youi*s  of  July  22nd  for  an 
official  opinion  from  this  department  which  Is  as  follows t 


"We  have  had  a ntxmber  of  Inquiries 
relative  to  the  laws  regulating  the 
practice  of  Physio-Therapy;  Swedish 
Massage,  Hydro-Therapy  and  Eleotro- 
niez*apy  and  Naturopathy  In  the  State 
of  Missouri, 


"since  we  have  no  law  regulating  the 
practice  of  these  branches,  we  are 
at  a loss  to  know  what  to  tell  them. 

Will  you  kindly  give  me  an  opinion 
as  to  whether  or  not  they  would  come 
under  the  Medical  Practice  Act  of  the 
State  of  Mlssotirl.  If  not,  will 
these  people  be  pezmltted  to  practice 
In  this  state  until  we  have  a law 
regulating  such  pz*actlce." 

In  oiu*  reseaz^h  on  yoxu*  Inquiry  we  find  In  Ck>uld*s 
Medical  Dictionary  that  the  practices  of  Physio-Therapy 
to  bet 


"The  use  of  the  foz*oes  of  nature  In 
the  tz^ahnent  of  disease,  for  example. 
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heatj  light,  electricity^  exercise, 
air,  water." 

The  Swedish  Massage  Is  a treatment  by  certain 
systoamtlc  exercises  Intended  to  exercise  and  develop 
the  hionan  body  and  affect  function,  nutrition,  etc. 

The  practice  of  Hydro-Therapy  Is  the  treatment 
of  disease  by  means  of  water;  that  the  practice  of 
Electro-niez*apy  Is  the  science  and  act  of  the  application 
of  electricity  for  therapeutic  purposes;  that  the  practice 
of  Naturopathy  as  defined  In  the  case  of  Nllsap  V.  Alderson, 
63  Cal.  App.  518,  219  Pac.  469,  is  the  treatment  of  the 
sick  and  afflicted  by  means  of  light,  air,  water,  clay, 
heat,  rest,  diet,  herbs,  electricity,  massage,  etc. 

Section  9111,  R.  S.  No.  1929  provides  as  follows: 

"It  shall  be  unlawful  for  any  person 
not  now  a registered  physician  within 
the  meaning  of  the  law  to  practice 
medicine  or  surgery  In  any  of  Its 
departments,  or  to  pz*ofess  to  cure 
and  attenqpt  to  treat  the  sick  and 
others  afflicted  with  bodily  or 
mental  Inflxnltles,  or  engage  In 
the  practice  of  midwifery  In  the 
state  of  Missouri,  except  as  hei?eln- 
after  provided," 

1 

Section  9112,  R.  S.  No.  1929  provides  as  follows: 

"The  state  board  of  health  shall  have 
general  supervision  over  the  registra- 
tion of  all  practitioners  of  medicine, 
surgery  and  midwifery  In  this  state." 

That  part  of  Section  9111,  supra,  which  provides 

that: 


"It  shall  be  imlawful  for  any  person 
not  now  a registered  physician  within 
the  meaning  of  the  law  * ♦ ♦ or  to 
profess  to  c^ire  and  atteo^t-to  treat 
the  sick  and  others  afflicted  with 
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bodily  or  mental  InTlnnltles"  * * * 

Is  a very  broad  term  and  was  apparently  intended  by  the 
lawmakers  to  cover  any  and  all  forms  of  treatments  by 
anyone  who  professed  to  cure  or  attempted  to  cxxre  the 
sick. 


In  the  case  of  Kansas  City  v.  Baird j 92  Mo,  App. 
204«  l,e.  208,  the  eo\irt,  in  discussing  the  statute  re- 
lating to  medicine  and  surgery  which  statute  is  now 
Section  9111,  supra,  saids 


" * ♦ ♦ The  words  ‘medicine  and 
surgery*  and  'practicing  medicine 
and  sxu:^ery,  * being  in  a penal 
statute,  must  be  taken  to  have  a 
meaning  in  their  ordinary  sense. 
Medicine,  in  its  ordinary  sense, 
as  applied  to  himian  ailments,  means 
something  which  is  administered, 
either  internally  or  externally, 
in  the  treatment  of  disease,  or  the 
relief  of  sickness.  It  may  be  applied 
extezmally  and  it  need  not  necessarily 
be  a substance  which  may  be  seen  and 
handled.  It  may  consist  of  electricity 
conveyed  by  instruments  or  the  human 
hand.  And  he  whose  profession  it  is 
to  prescribe  and  administer  this,  after 
diagnosing  the  coBq;>lalnt,  is  a physician 
as  commonly  and  ordinarily  understood. 
Tihus  the  statute  will  include  what  is 
known  as  'a  medical  clairvoyant*  who 
visits  sick  patients,  examines  their 
condition,  determines  the  nature  of 
the  disease  and  prescribes  the  remedies 
deemed  most  appropriate.  Bibber  v. 
SlJiqpson,  39  Iblne  I8I;  Wilson  v. 
Harrington,  72  Wis.  391*  And  so  one 
is  practicing  s\u*gery  who  professes 
and  practices  bone-setting  in  dis- 
locations and  fractures,  reducing 
sprains,  swellings  and  contraction  of 
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the  sinews  by  friction  and  fomentation. 

Hewitt  V.  Chia*ler«  l6  Pick.  353." 

In  the  case  of  State  v.  Davis,  194  Mo.  485,  l«c. 
497,  in  discussing  what  may  be  termed  the  practice  of 
medicine  under  the  Missouri  statute,  the  coxurt  said: 

"The  practice  of  medicine  as  contem- 
plated by  the  provisions  of  the  statute 
covering  that  subject,  may  consist  only 
of  the  examination  of  a patient,  diagnos- 
ing the  cause  of  the  trouble  coxq;>lalned 
of,  or  by  one  professing  to  be  a physician 
seeing  the  patient  at  stated  Intervals, 
and  the  Indication  and  prescribing  of 
remedies  to  be  applied,  and  the  acceptance 
of  pay  for  such  services.  * ♦ 

Section  23,  page  1076,  Volume  48  Corpus  Juris,  lays 
down  the  rule  of  what  constitutes  a practice  of  medicine 
as  It  applies  to  massages: 

"A  massexir  without  a license  or  cez*tlf- 
Icate  to  practice  medicine  does  not 
violate  the  statutes  requiring  such  a 
license  or  certificate  where  he  con- 
fines himself  to  the  partlculeu?  sphere 
of  labor  of  a masseur  and  merely 
massages  .bther  persons  without  reference 
to  any  pains  or  diseases  which  such 
persons  may  profess  to  have;  but  the 
rule  Is  otherwise  where  he  undertakes 
to  tz*eat  diseases  for  pay,  and  In  doing 
so  uses  means  not  custcaiarlly  used  by 
a masseur  In  his  partlcxilar  sphere  of 
labor. " 

In  the  case  of  State  v.  Smith,  233  Mo.  242,  260, 
the  Supreme  Court  of  Mlssoiurl  defined  the  practice  of 
medicine  as  follows: 

" ♦ ♦ ♦ The  practice  of  medicine  Is  not 
confined  to  the  administration  of  drugs; 
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nor  is  STirgery  lljnlted  to  the  knife, 
lAien  a physician  advises  his  patient 
to  travel  for  his  health,  he  is 
practicing  medicine,  * ♦ * " 

In  the  same  case  at  l,c,  237  the  court,  in  discussing 
the  intention  of  the  lawmakers  when  this  legislation  was 
enacted,  saidi 

"It  is  obvious  that  the  Legislature, 
by  this  amendment,  intended  to  include 
those  who  practice  neither  medicine 
nor  surgery  in  any  of  its  departments, 
but  who  profess  to  cure,  and  who  treat 
or  attempt  to  treat,  the  sick  by  means 
other  than  medicine  or  surgery,  Bvi- 
dently  the  Legislature,  in  order  to 
guard  the  overcredulous  against  injirry 
that  might  z^svilt  from  yielding  to  the 
solicitations  and  professions  of  men 
who  ignorantly  undertake  to  diagnose 
and  treat  human  ailments,  deemed  it 
proper,  in  the  exercise  of  its  police 
I)ower,  to  require  all  persons,  who 
uhdert€dce  to  so  treat  the  sick,  to 
show  that  they  possess  the  qiialifloatlons 
which  the  lawmakers  prescz*ibe  as  essential," 

If  such  persons  hold  themselves  out  as  being  able 
to  cure  the  patient  of  the  illness  they  are  practicing 
medicine  and  surgery  within  the  meaning  of  the  act. 

Volume  48  Corpus  Juris,  page  107T>  section  24,  provides 
as  follows) 

"In  many  states  there  are  statutes  which, 
although  varying  considerably  in  phraseo- 
logy, are  to  the  same  general  effect  that 
a person  shall  be  regaonied  as  practicing 
medicine,  within  the  meaning  of  a pro- 
vision requiring  a license  or  certificate, 
where  he  holds  himself  out  as  a physician, 
or  publicly  professes  to  treat,  cure,  or 
heal,  either  generally  or  by  certain 
designated  means,  such  as  by  advertisement 
or  other  public  announcement,  oi>ening  an 
office  for  the  practice  of  medicine,  or 
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using,  in  connection  with  his  name, 
the  title  » Doctor, • *Dr,,*  or  ‘M.D,,* 
or  any  other  word  or  abbreviation 
Indicating  that  he  Is  engaged  In 
treating  htonan  ailments  or  diseases; 
and  a person  performing  acts  within 
such  statutes  Is  of  oo\irse  amenable 
thereto.  The  statutes  apply  to  ad« 
vertlslng  or  professing  to  treat, 
cure,  or  heal  without  drugs,  medi- 
cines, or  STirgery  and,  except  In 
some  Jurisdictions,  to  the  use  of 
the  word  »doctor*  or  •physician* 

In  connection  with  some  qxiallfylng 

word,  as  'osteopathic,*  'magnetic,* 

or  'drugless.*  While  actual  treatment  or 

practice  Is  not  necessary  to  bring  a 

case  within  the  statutes  under  oonsldezmtlon, 

a public  profession  of  an  ability  to 

heal  will  not  subject  a person  to  the 

penalties  of  the  law,  unless  It  Is 

made  with  a view  of  undertaking  to 

cure  the  afflicted.  In  the  absence 

of  a statute  on  this  subject,  a statute 

merely  prohibiting  the  practice  of 

medicine  by  any  person  not  qualified 

and  licensed  will  not  prohibit  the 

assxaoptlon  of  the  title  'Doctor*  by 

any  person  whatever  his  profession." 

And  In  Volume  21,  R.  C.  L.,  page  373,  section  20 
states  the  rule  as  follows} 

" « * * One  who  advertises  himself  as 
a doctor  or  healer  and  Is  In  fact  en- 
gaged In  curing  by  means  of  suggestive 
therapeutics  or  by  magnetic  methods  Is 
engaged  In  the  practice  of  medicine  with- 
in the  meaning  of  a statute  which  pro- 
hibits the  same  without  the  possession  of 
a license." 

A person  who  advertised  himself  as  a 'suggestlonlst* 
and  treated  the  sick  was  held  to  be  practicing  medicine 
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in  violation  of  the  statute  In  the  case  of  State  v.  Evertz, 
202  S,W.  616,  617,  wherein  the  court  saldt 

"Neither  Is  there  any  merit  In  the 
contention  that  the  court  below  should 
have  sustained  appellant's  demurrer 
to  the  evidence.  It  was  shown  by 
ab\mdant  evidence : . That  defendant ' 
held  himself  out  as  being  authorized 
to  treat  the  slck«  or  those  afflicted 
with  bodily  or  mental  Infirmities. 

That  he  maintained  an  office,  near  the 
entrance  to  which  was  a large  sign  In 
the  following  language,  vlz.s  'Svertz 
School  of  Suggestion.  Oscar  Bvez*tz,  S.D. 
Suggestlonlst.  Treatment.  Instruction.* 

That  he  circulated  advex*tlslng  matter 
concerning  his  method  of  treatment  which 
Is  said  to  have  been  that  of  'auto-suggestion, ' 

^ and  that  he  offered  to  treat  the  witness, 

Leanor  Howes,  In  consideration 
of  the  sxane  of  ^3  to  be  i>ald  him  In 
advance.  And  It  Is  conceded  that  he 
was  not  a licensed  physician.  It  cannot 
be  doubted  that  a violation  of  the  statute 
was  shown.” 

In  the  case  of  State  v.  Stoddard,  86  A.  L.  R.  at 
page  617  upon  what  constitutes  a practice  of  medicine  the 
rule  Is  as  follows: 

"A  treatment  of  human  beings  by  another 
person  for  the  imrpose  of  relievlrtc  an. 
ailment,  with  a public  profession  on 
the  alleged  doctor's  part  of  the  ability 
to  cure  and  heal,  amounts  to  the  practice 
of  medicine." 

Prom  the  definitions  of  the  various  forms  of  practice 
mentioned  In  yotir  letter.  It  appears  that  those  who  are 
practicing  such  callings  may  not  be  practicing  medicine 
or  siirgery  In  any  manner  but  that  they  are  treating  or 
attempting  to  treat  the  sick  by  means  other  than  medicine 
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or  surgery  which  would  bring  them  within  the  provisions 
of  the  Nissoiirl  law  and  as  stated  in  the  case  of  State 
V,  Smith,  supra,  such  acts  do  come  within  the  provisions 
of  the  Nissoiiri  law. 


CONCLUSION 

From  the  foregoing  authorities  this  dei>artiiient  is 
of  the  opinion  that  any  peraon  who  advertises  or  holds 
himself  out  as  a practitioner  of  Physio -Ihexwipy,  Swedish 
Massage,  Hydro-Therapy  and  Blectro-Therapy  and  Naturopathy 
who  examines  his  patients  and/or  prescribes  such  trealaoent 
to  those  who  come  to  him  and  give  such  treatment  making 
a charge  therefor  is  practicing  medicine  and  sxirgery  with- 
in the  meaning  of  the  Missouri  law  relating  to  the  practice 
of  medicine  and  surgery  and  such  parties  are  required  to 
and  should  have  a license  therefor  from  the  State  Board 
of  Health. 

Respectfully  siibmitted. 


TIRE  W.  BURTON 
Assistant  Attorney  General 

APPROVBD: 


J.  U.  EUVNlINQfRAI' 

(Acting)  Attorney  General 
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Honorable  Harry  F.  Parker,  M«D« 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Dear  Doctor  Parker: 

This  will  acknowledge  receipt  of  your  letter  re- 
questing an  opinion  from  this  Department  on  the  following 
matter I 


"Attached  please  find  a cop^  of  a 
proposed  ordinance  for  licensing 
St .Louis  funeral  directors,  sent  us 
by  the  City  of  St .Louis* 

"Before  I approve  it,  I would  “appre- 
ciate an  opinion  as  to  its  legality. 

I am  greatly  concerned  about  any  pro- 
posed legislation  sdaich  would  be 
unfair  to  undertakers  located  outside 
of  the  City  of  '^t. Louis  but  doing 
business  there. 

"I  would  like  to  have  your  ooisment  oh 
that  phase  along  with  /our  opinion, 
as  affected  by  the  proposed  ordinance." 

Answering  your  request  we  will*  deal  first  with  the 
legality  of  the  proposed  ordinance  in  its  affect  upon  funeral 
directors,  residents  of  St. Louis,  and,  secondly,  the  affect  of 
such  ordinance  on  non-resident  f^eral  directors. 
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V/e  will  enumerate  the  several  questions  that  arise 
concerning  the  validity  of  such  ordinance,  as  follows: 

(1)  The  authority  of  the  city  to  enact  this  ordinance 
must  he  baaed  on  Article  I,  Sec.  1,  or  Article  XX,  or  both, 
of  the  City  Charter  to  licanae,  regulate  and  tax  occupations, 
eunong  which  "xxndertakers"  are  specified,  or  such  authority 
must  be  based  upon  the  general  police  power  of  the  city  under 
its  charter. 

If  the  ordinance  is  one  in  the  exercise  of  the  City's 
license  or  taxing  power,  we  note  that  it  is  one  pertaining  to 
"funeral  directors”  and  not  "undertakers",  at  least  by  name. 

We  are  unable  to  find  either  legal  or  dictionary  definition 
of  "funeral  dix*eotor",  vdiereas  the  term  "undertaker",  has 
both  legal  definition  or  construction  and  dictionary  definition. 
Although  the  ordinance  constznes  the  term  "funeral  director” 
to  be  substantially  the  same  as  the  term  "undertaker”,  as 
defined,  nevertheless  there  is  no  acknowledged  recognition 
by  either  court  or  dictionary  oonstzniction  that  the  terms 
are  synonymous.  Hence,  the  charter  aforesaid  limiting  the 
City's  right  to  license  and  tax  the  occupation  of  "undertaker”. 
Section  7287  R.S.  Missouri  1929,  is  per'  inent,  idiloh  Section 
is  as  follows: 


"Ho  municipal  corporation  in  this 
state  shall  have  the  power  to  Impose 
a license  tax  upon  any  business, 
avocation,  pursuit  or  calling^  unless 
such  business  avocation,  pursuit  or 
calling  is  specially  named  as  taxable 
in  the  charter  of  such  municipal 
corporation,  or  unless  such  power  be 
conferired  by  statute." 
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Consequently,  the  charter  provision  first  mentioned 
not  providing  for  the  licensing  of  "funeral  directors",  at 
least  by  such  term,  a serious  question  arises  as  to  whether 
or  not  the  ordinance  covers  a vocation  or  occupation  for 
which  a license  Is  required. 

(2)  Can  the  ordinance  be  attributed  to  the  police 
power  of  the  City?  The  exercise  by  a city  of  Its  police 
power  Is  confined  solely  to  regulating  the  conduct  of  a 
business,  vocation  or  calling,  from  and  during  the  time  that 
such  business,  vocation  or  calling  ^glns  and  continues  to 
function.  Incldently,  the  City  can  Tevy^a  tax  sufficient  only 
to  pay  the  cost  of  municipal  police,  fire  and  kindred  protection 
and  also  protection  against  unfair  dealing  if  the  business  is 
of  a public  calling.  As  we  read  the  ordinance  in  questicHi  we 
are  unable  to  find  any  provisions  for  regulation  of  the  business 
concerned  from  and  after  the  time  the  applicant  has  procured 
the  required  license  enabling  the  applicant  to  begin  business. 

In  fact,  it  would  appear  that  it  was  Intended  to  be  a tax  or 
revenue  measiire  by  reason  of  the  gradmted  license  tax  prodded 
for,  Inasnaich  as  a City  In  affording  police,  fire,  etc.,  pro- 
tection does  not  discriminate  in  such  protection  between  the 
large  and  small  business,  but  renders  the  s ante  protection  to 
both  regardless  of  the  amount  of  license  or  property  tax  paid 
by  one  or  the  other.  Furthermoire , it  can  be  seen  by  reading 
the  provisions  of  the  ordinance  itself,  that  it  Is  confined 
to  stated  requirements  for  a license  and  stated  grovinds  for 
revocation  of  such  license  and  not  a regulation  of  the 
business. 


Hence,  we  believe  the  validity  of  the  ordinance  must 
be  determined  as  a tax  or  revenvie  ordinance  and  not  as  a 
police  regulation,  and  consequently  we  repeat  that  the  ordinance 
In  Its  present  form  apparently  does  not  provide  for  the 
licensing  of  a business  or  vocation  that  is  specifically  named 
as  one  which  the  city  can  license  and  tax. 

(3)  Another  questionable  feat\ire  of  the  ordinance 
arises  as  to  whether  or  not  there  Is  an  unwazvanted  delegation 
of  power  to  the  proposed  Board  of  Funeral  Directors.  Section 
5 of  the  ordinance  provides  for  a form  of  application  and  what 
it  shall  state  to  be  executed  by  the  person  seeking  a license 
to  be  presented  to  the  license  collector  and  by  him  referred  to 
the  Board,  and  upon  the  approval  by  the  Board  the  collector 
will  issue  or  z^new  such  license. 
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Section  6 pronridee  for  an  examination  of  the  applicant 
according  to  rules  and  regulations  that  ai*e  to  be  prescribed 
by  the  Board. 

Section  7 sets  up  certain  requirements  for  the 
applicant  to  meet  relative  to  character  and  as  to  mental  and 
physical  equiptment  In  order  to  obtain  a license. 

Recurring  to  Section  6,  it  is  apparent  therein  that 
the  municipal  legislative  body  neither  provided  for  nor 
Indicated  any  rule  or  guide  for  the  board  to  follow  as  to 
ahat  kind  or  character  or  subjects  of  examination  would  be 
reasonably  necessaz^  for  an  applicant  to  qualify,  but  on  the 
other  hand  such  feature  is  left  entirely  In  the  dlsciretion 
of  the  Board  as  to  what  should  be  required. 

vnille  Section  7 sets  up  requirements  to  be  met  by 
the  applicant,  yet  it  cannot  be  readily  determined  from  the 
ordinance  Itself,  whether  or  not  the  requirements  are  to  be 
developed  tlirough  the  examination  provided  for  in  Section 
6,  or  through  some  other  source.  However,  it  is  manifest 
that  the  requirement  of  the  physical  setup  of  the  funeral 
home  has  no  relation  to  an  examination  of  the  skill,  knowledge 
or  mental  ability  of  the  applicant.  Consequently,  in  view  of 
what  we  have  said  there  does  not  appear  to  be  a sufficient, 
if  any,  connecting  up  between  these  three  sect lops  mentioned 
so  as  to  determine  whether  the  "approval  by  the  Board"  of  an 
applicant  has  or  has  not  some  limitation  of  the  discretion 
of  the  Board  as  to  who  It  will  approve,  that  is  to  say, 
there  is  nothing  in  .lection  6 to  show  shat  subjects  the 
applicant  is  required  to  oindergo  exa  mination  on,  and  what 
shall  be  deemed  a satisfactory  showing  on  the  part  of  the 
applicant,  but  on  the  contrary  such  matter  is  lodged  within 
the  unlimited  discretion  of  the  Boa3*d  to  prescribe  whatever 
rules  and  regulations  they  choose  and  to  change  same  at  will. 
F\irthermore,  even  though  the  applicant  meets  the  requirements 
called  for  In  Section  7,  and  should  pass  satisfactorily 
whatever  kind  of  examination  is  set  up  \mder  Section  6,  there 
is  no  provision  in  Section  5 that  the  applicant  thereupon  as  a 
matter  of  right,  upon  paying  the  license  fee  and  filing  bond, 
is  entitled  to  a llcexise,  but  to  the  contrary,  the  applicant 
is  still  subject  to  the  "approval  by  the  Board"  to  be  given 
or  withheld  as  the  Board  sees  fit« 
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In  this  connection  wo  call  attention  to  the  require- 
ments for  a state  license  In  the  case  of  physicians, 
attorneys,  dentists,  nurses,  optometrists,  osteopaths  and  embalmers 
The  legislature  in  creating  the  several  respective  Boards  to 
determine  the  qualifications  of  applicants  in  these  several  calling 
specifically  defined  and  limited  the  respective  boards  to  what 
should  be  the  qualification  of  applicants,  and  idiat  subjects 
the  applicants  shoizld  be  examined  on,  and  In  some  oases  set  the 
minimum  passing  grade  on  t;he  examination*  In  each  and  every 
case  It  Is  provided  that  all  applicants  who  meet  the  prescribed 
requirements  and  pass  the  prescribed  subjects  of  examination 
shall,  as  a matter  of  right,  be  entitled  to  a license*  In 
other  words  the  legislature  has  not  delegated  to  the  various 
boards  mentioned  the  authority  to  set  up  Its  own  requirements 
of  applicants  for  a license,  nor  does  the  legislature  leave 
it  to  the  sole  discretion  of  a board  to  determine  whether  or 
not  It  will  grant  a license  even  tho\igh  its  own  requirements 
are  satisfactorily  met*  The  pertinent  legal  principle  Involved 
here  Is  set  forth  by  the  Supreme  Court  In  Lux  vs*  Insurance 
Company,  15  S*W. '(2d)  343,  1*  c*  345,  therein  the  Court  saldx 

"The  general  rule  is  that  any  ordi- 
nance which  attempts  to  cloths  an 
adminl8t]mtlve  officer  with  arbitrary 
discretion,  without  a definite  standard 
or  rule  for  his  guidance.  Is  an  un- 
warranted attempt  to  delegate  legis- 
lative functions  to  such  officer,  and 
for  that  reason  is  tmoonstitutlonal*” 

In  view  of  the  foregoing  It  appears  to  us  that  the 
ordinance  in  Its  present  form  Is  subject  to  attack  as  an  vm- 
warranted  delegation  of  power  to  the  Board  of  Funeral 
Directors* 

(4a)  In  the  requirements  called  for  In  Section  7, 
the  applicant  must  possess,  among  other  requirements,  skill 
and  knowledge  In  "sanitation,  preservation  of  the  dead,  and 
disinfecting  the  bodies  of  deceased  persons."  We  are  not 
Sufficiently  advised  as  to  whether  or  not  the  above  quoted 
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terms  mean  the  services  performed  bj  an  embalmer,  and  If  so, 
vfliether  or  not  from  a practical  standpoint  the  vocation  of 
funeral  directors  necessarily  comprehends  and  Includes  that  of 
embalmers.  As  mentioned  above  the  vocation  of  embalming  Is 
specifically  provided  for  by  statute.  Section  13535  et  seq*  R«S« 
lilssourl  1929,  and  an  embal^r  Is  not  required  to  be  a f\ineral 
director.  Furthermore,  the  charter  of  the  City  aforesaid,  does 
not  authorize  the  city  to  require  a license  of  embalmers,  nor 
impose  a license  tax  on  such  vocation* 

Hence,  It  is  our  view  that  a funeral  director,  as  such, 
cannot  be  required  to  possess  the  qualifications  of  an  embalmer, 
nor  stand  an  examination  on  such  subject  as  any  part  of  an 
examination  as  to  qualifications  as  a funeral  director*  An  apt 
case  on  this  point  Is  State  vs*  Whyte  (Wls*)  23  A*L*H*  67,  1*  c* 

70,  wherein  the  Co\irt  saldt 

"Since  embalming  Is  not  con^ulsory, 
since  It  Is  not  xmlversally  prac- 
tised, why  require  every  undertaker 
to  have  an  embalmer ’s  license  before 
he  can  bury  the  dead?  The  qualifica- 
tions required  for  obtaining  an 
embalmer* 8 license  would  add  nothing 
to  his  fitness  for  burying  an  Tan- 
embalmed  body*  It  would  add  nothing  to 
public  health,  safety,  convenience, 
comfort,  or  morals*  A police  aregulatlon 
restricting  to  the  extent  of  prohibition 
an  ancient,  honorable,  and  necessary 
calling  must  Justify  Its  validity  on 
the  ground  that  It  Is  essential  to  the 
public  health,  safety,  convenience, 
ccHofort,  or  iriorals.”  This  statute  has 
no  such  sanction.  It  was  beyond  the 
power  of  the  legislature  to  make  It  a 
valid  enactment*  State  vs*  Redmon,  134 
Wls.  89,  14  L.R.A.  (N.S*-)  229,  126  Am* 

St*  Rep*  1003,  114  N*W.'137,  15  Ann*  Gas* 

403*  As  was  aptly  stated  by  the  Supreme 
Court  of  Massachusetts  In  Wyeth  v*  Board 
of  Health,  200  Mass*  479,  23  L*R*A*  (N*3* ) 

147,  128  Am.  St.  Rep*  439,  86  H*E.  927, 
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decided  in  1909s  'Bxcept  in  those  cases 
where  embalming  is  desired  for  a special 
reason,  we  know  of  nothing  connected 
with  the  duties  of  an  undez*taker  that 
calls  for  the  work  of  a licensed  embalmer. 

When  such  work  is  desired,  a proper 
person  can  be  procixred  to  perfora  it* 

In  cases  generally,  it  is  not  an  essential 
part  of  the  duties  of  an  undertaker,  and 
it  has  no  relation  to  the  public  health.'" 

(b)  Another  of  the  requirements  of  Section  7 is  that  the 
applicant  must  possess  a fu^r^  e s tabl i shment  at  a specific 
location,  devoted  exclusively  to  the  ca]*e  and  prepararJon  for 
burial  of  dead  human  bodies,  and  the  establishment  in  question 
to  be -of  the  kind  described  in  the  oz^llnance. 

We  are  inclined  to  believe  that  such  requirements  cause 
that  part  of  the  ordinance  to  fall  within  the  legal  classification 
of  ordinances  held  to  be  unreasonable  and  hence  void. 

It  is  common  knowledge  that  all  funerals  are  not  con- 
ducted fv<m  funeral  homes  or  establishments,  but  are  conducted 
from  the  residence  of  the  deceased.  So  far  as  we  know  there  is 
no  law  to  prevent  a funeral  director  or  undertaker,  who  so 
desires,  to  confine  his  business  or  vocation  to  funerals  conducted 
from  the  residence  of  the  deceased.  Consequently,  in  such  case 
the  funeral  establishiaent  called  for  in  the  ordinance  would  be 
xuinecussary  and  hence  classed  as  an  unreasonable  requirement  under 
such  circtifflstances. 

Apparently  the  ordinance  calls  for  a funeiral  establishment 
physically  disconnected  frcsa  any  other  building.  Again  we  know 
of  no  law  which  would  prevent  an  applicant  from  using  a residence 
building  Jointly  as  a place  of  business  and  also  for  his  home; 
nor  would  an  applicant  be  legally  px^vented  from  operating  his 
. business  in  a building  occupied  by  other  business  tenants.  Further- 
more, we  question  that  an  applicant  can  be  required  to  have  an 
establishment  consisting  of  the  three  rooms  specified— and  especially 
the  room  and  supplies  designated  for  embalming.  Inasmuch  as  an 
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ordinance  cannot  compel  a funeral  director  to  become  an 
embalmer  If  the  two  vocations  are  separable.  In  view  of  the 
fact  that  doctors,  lawyers,  dentists  and  osteopaths  are  pri- 
vileged to  and  in  instances  do,  have  their  offices  or  place 
of  business  as  a part  of  and  in  conjunction  with  their 
residence r and  in  fact  it  is  seldom  that  those  who  follow 
such  vocations  have  a separate  establishment  or  place  of 
business  separate  and  apart  from  all  others.  We  believe  as 
a consequence  that  it  would  seem  unz*easonabie  to  single  out 
and  mandat or ily  requix^  funeral  directors  to  have  a separate 
establishment  or  one  having  a specified  number  of  rooms  each 
to  be  devoted  to  a specified  purpose  without  some  recognised 
sound  reason  for  so  doing.  At  this  time  we  are  not  advised  of 
any  such  reason. 

It  is  a well  established  rule  of  law  in  this  state 
that  xxnreasonable  provisions  in  an  ordinance  are  of  no  force 
and  effect.  As  an  Illustration  of  the  principle  involved  hej*e, 
we  refer  to  the  case  of  City  of  Lancaster  vs.  Reed»  207  S.W. 
868,  idierein  the  court  saidt 

"Vunioipal  corporations  are  prime 
facie  the  sole  judges  of  the  necessities 
of  their  ordinances,  and  the  courts  will 
not  ordinarily  review  the  reasonableness 
of  such  ordinances  when  they  are  passed 
in  compliance  with  author  Ity  given  by 
the  state.  City  of  Windsor  vs.  Bast, 

199  S.W.  722;  City  of  Hannibal  vs.  No. 

& Kans.  Telephone  Co.,  31  No.  App.  23; 
tTity  of  St. Louis  vs.  Green,  70  Mo.  562. 

However,  courts  should  declare  an  ordinance 
void  if  upon  inspection  it  appears  to  be 
\mreasonable.  City  of  Windsor  vs.  Bast, 
supra;  City  of  St. Louis  vs.  St.Louis 
Theater  Co.,  202  Mo.  690,  100  S.W.  627. 

The  oz^inance  seeks  to  make  it  a conq;)lete 
offense  for  one  person  to  associate  with 
another  of  opposite  sex  upon  the  public 
' streets  or  sidewalks  of  the  city  if  either 
person  is  one  of  ill  repute,  without 
requiring  that  there  be  any  commission 
of  any  offense  against  the  law,  or  any 
attempt  to  commit  such  an  offense. 
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”We  have  no  healtanoy.  In  view  of  the 
many  deoislone  of  oxir  Supreme  Court  on 
the  point,  in  declaring  the  ordinance 
uzireaaonable  and  void  as  Infringing 
upon  the  rights  of  personal  liberty." 

(c)  Section  10  of  the  ordinance  creates  grounds  for 
suspension  or  revocation  of  a license,  among  which  grounds, 
as  set  forth  In  subaeotlon  (h),  Is  the  prohibited  connection 
In  any  manner  by  the  licensee  with  a so-called  burial  society 
or  association*  We  seriously  question  that  this  provision 
could  withstand  a legal  test  for  Invalidity*  We  said  at  the 
outset  that  the  ordinance  viewed  as  a whole  should  be  ascribed 
to  the  licensing  or  taxing  power  of  the  city  rather  than  to  Its 
police  power*  However,  it  may  be  that  Section  10  Is  Intended 
as  an  Indirect  method  of  police  power  regulation  by  means  of 
license  revocation*  Nevertheless,  an  ordinance  althotigh  enacted 
under  the  police  power,  must  be  reasonable  In  Its  terms  the 
same  as  a license  ordinance* 

The  operation  of  a burial  association  is  given  legal 
sanction  In  this  state  by  statute  and  hence  if  such  association 
operates  In  conformity  to  law  and  deals  fairly  and  honestly 
with  Its  niembe]!*a,  uxuxiuuioe  provision  oy  wnion  btie  ..xconse 
of  a funeral  director  could  be  revoked  If  he  had  any  Interest 
In  such  .character  of  burial,  association  would  be  both  artlbtary 
and  unreasonable*  The  police  power  can  be  exercised  only  when 
It  Is  reasonably  clear  that  regulation  Is  needed.  In  a given 
case,  to  protect  the  public*  Manifestly  the  public  interest 
co\ild  not  be  Injvirlously  affected  by  reason  of  the  funez*al 
director  being  connecter?  \Tlth  a burial  association  If  such 
Is  conducted  according  to  law*  However,  If  the  funeral  director 
associates  hli  .self  with  any  association  wherein  tnere  Is  any 
element  of  fraud,  or  practice  of  certain  of  the  Inalbltlons  set 
forth  In  said  Section  IC^,  In  the  conduct  of  tiie  business  of 
such  association,  a different  case  might  present  tself,  but  the 
ordinance  makes  no  distinction  between  the  good  and  the  oad* 

Furthermore,  an  additional  question  arises  concerning 
this  prohibited  connection  of  a funeral  director  with  a 
burial  association.  In  this,  can  such  prohibition  stand  in  the 
face  of  Federal  Constitutional  guarantee  of  freedom  of  contract? 
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In  view  of  the  fact  that  both  features  of  subsection  (h)  of 
the  ordinance  now  under  discussion  has  been  passed  on  by  the 
Supreme  Court  of  Rhode  Island  relative  to  a legislative  act 
of  that  state,  which  act  contained  substantially  identical 
provisions  as  does  the  ordinance  In  question  relative  to  a 
funeral  director  or  undertaker's  connection  with  burial 
associations,  we  bare  cite  the  case  of  Prata  Undertaking 
Company  vs.  State  Board  of  Embalming,  182  Atl*  808,  104 
A.L.R.  !•  c*  398,  399,  wherein  the  Court  said  on  the  question 
relative  to  any  connection  with  a burial  association  as 
follows  I 


"Other  Issues  are  raised  by  the  ap» 
pellants  under  section  13,  as  amended 
by  section  2 of  the  act  In  question. 

This  section  designates  the  persons 
who  are  not  entitled  to  a certificate 
of  registration  under  chapter  1888  of 
Public  Laws  1932.  The  first  clauses  of 
the  section  set  out  that  among  such  persons 
are  those  who  participate  'In  any  echeise 
or  plan  In  the  nature  of  a burial  association 
or  a burial  certificate  plan  whsireln  the 
rights  of  the  public  are  not  px*operly  pro- 
tected, or  wherein  there  is  any  element 
of  fraud. ' 

"The  manifest  object  of  the  provision  con- 
cerning fraud  Is  to  afford  protection  to 
the  general  public  In  relation  to  suoh 
plans  or  schemes.  Fraud  has  frequently 
been  passed  ui>on  and  considered  by  courts 
and  the  term  has  a recognized  meaning  In 
the  law.  This  proviso,  therefore,  appears 
to  us  to  be  clearly  valid.  In  that  It  Is 
reasonable  and  relates  to  the  general 
welfare  of  the  public*  l^hether  or  not  any 
particular  scheme  or  plan  of  the  above 
nature  Is  fraudulent  will  have  to  be  deter- 
mined upon  the  facts  In  any  given  case." 
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On  the  question  concerning  freedom  of  contract  the 
Court  said,  !•  c«  399,  400 t 

"if  one  participating  In  any  schema 
or  plan  In  the  nature  of  a burial  as* 
soclatlon  or  a burial  certificate  plan 
Is  to  be  entitled  to  a certificate  of 
registration,  without  which  he  cannot 
lawfully  conduct  the  undertaking 
bixslnesa.  It  would  appear  that  this 
part  of  the  section  precludes  him  from 
contracting  with  a person  In  regard  to 
the  details  of  the  latter's  own  funeral. 

The  practical  effect  of  this  part  of 
section  13,  likewise,  would  be  to  pre- 
vent an  Individual  from  so  contracting 
with  a funeral  director  or  unc'ertaker  who 
was  participating  in  any  such  plan  or 
scheme « 

"A  statute,  or  any  part  thereof,  cannot 
be  given  effect  if,  \in-'er  the  guise  of 
the  police  power  in  the  public  Interest, 
but  actually  to  bring  about  some  object 
outside  of  the  proper  scope  of  that  power. 

It  arbitrarily  or  oppressively  Interferes 
with  a person  or  property  In  z*elation  to 
recognized  guaranteed  rights.  No  good 
reason  has  been  called  to  our  attention, 
and  none  occurs  to  us,  which  makes  It 
necessary  in  the  Interest  of  the  general 
public  that  an  Individual,  If  he  desires, 
sliould  not  be  free  to  make  a contract 
concerning  the  details  of  xils  own  funeiml 
with  an  undertaker  who  la  conducting  a 
burial  association  scheme  or  burial 
ceirtlflcate  plan,  or  that  such  undertaker 
should  not  be  able  In  like  manner  to  enter 
into  a binding  contract  with  a person 
concerning  the  latter's  funeral,  without 
placing  himself  In  the  class  of  those  not 
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entitled  to  a certiricate,  and  therefore 
not  able  to  do  business.  The  clause  in 
question  seems  to  go  beyond  the  general 
purpose  of  the  act  in  its  relation  to 
the  public  welfare.  After  careful  con- 
sideration, and  realizing  fully  the 
seriousness  of  our  duty  in  passing  upon 
the  validity  of  an  act  of  the  Legislatxire, 
we  are  of  the  opinion  that  the  part  of 
section  15  now  tinder  consideration  con- 
stitutes an  unjraasonable  and  oppressive 
restriction  upon  the  liberty  of  contract 
secured  by  section  1 of  the  lourteenth 
Amendment  to  the  United  States  Constitution, 
and  that  this  part  of  the  act  in  question 
is  clecurly  and  palpably  in  excess  of 
legislative  power,  and,  therefore,  that  it 
is  in  violation  of  the  provisions  of 
said  Fourteenth  Amendment,  and  unconstitutional." 


Hence,  based  upon  this  cited  case  which  is  peculiarly 
in  point,  the  aforesaid  subsection  (h)  of  the  ordinance  in 
its  prerent  form  is  invalid. 


II. 

Taking  up  your  second  question,  namely,  the  affect  of 
the  ordinance  on  non-resident  funeral  directors,  it  necessarily 
follows  that  if  the  whole,  or  any  part  of  the  ordinance  is 
invalid  as  to  resident  funeral  directors,  it  is  likewise 
invalid  to  the  same  extent  as  to  non-resident  funeral  directors. 

However,  for  the  purpose  of  this  part  of  the  discussion, 
we  will  presuppose  the  entlx'e  ordinance  to  be  valid,  and  in- 
asmuch as  we  are  not  furnished  with  any  facts  us  to  the 
character  and  extent  of  operations  of  the  non-residents  within 
the  city  we  are  forced  to  hypothesise  facts  in  order  to  reach 
a conclusion. 

(a)  If  the  operations  of  a non-resident  within  the 
city  are  infrequent  or  casual  only,  and  with  no  place  of  business 
maintained  in  the  city,  or  if  the  opeimitions  of  the  non- 
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resident  are  conTlned  solely  to  transporting  a dead  person 
from  inside  the  city  to  a point  outside  the  city  for  the 
necessary  or  customary  burial  preparation  and  interment 
at  such  point  outside  the  city,  or  if  such  operations  are 
confined  to  transporting  a deceased  person  from  a point 
outside  the  city  to  a cemetery  in  the  city  for  the  purpose 
of  interment  in  such  city  cenetery  «hez*e  the  customairy 
burial  preparations,  and  burial  cermonles,  if  any,  are 
conducted  at  a point  outside  such  city,  we  believe  such 
hypothesised  cases  are  covered  in  principle  by  the  XMiling 
of  the  Supreme  Court  to  the  end  that  such  non-residents 
would  not  be  affected  by  the  ordinance*  In  the  case  of 
City  of  St*  Charles  vs.  Nolle,  51  Mo*  1*  c*  125,  a city 
ordinance  required  a license  and  tax  on  all  wagons  hauling 
for  hire  Inside  the  city  and  into  auid  out  of  the  city*  The 
defendant  hauled  for  hire  lumber  in  his  wa^on  from  a point 
out  of  the  city  into  the  city*  The  Court  saidt 

"So  much  of  the  ordlnanoe  vmder  con- 
sideration, as  attempted  to  Impose  a 
tax  upon  wagons  hailing  into  and  out 
of  the  city,  we  thlnic  was  void  as  not 
being  autriorised  by  the  charter,  and 
in  my  opinion  the  legislature  could 
give  no  authority  to  pass  such  an 
ordinance*" 

This  case  was  reviewed  at  a later  day  by  the  St. Louis 
Court  of  Appeals  in  City  of  St.Clair  vs.  George,  33  S.W*  (2d) 
1021,  wherein  the  Court  salds 

"Some  question  has  been  made  as  to  the 
proper  interpretation  of  the  Nolle  Case, 
but  we  do  not  see  how  the  plain  language 
eiiq)loyed  can  be  misunderstood*  The  ootirt 
clearly  holds  that  the  olty  of  St.Charles 
had  no  power  to  impose  a license  tax  upon 
the  wagons  of  an  outside  resident,  engaged 
in  the  business  of  hauling  into  and  out 
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of  tbs  city,  and  that  the  Leglalature 
could  confer  upon  the  city  no  such  power* 

The  court  manifestly  places  Its  holding 
on  the  ground  that  am  outside  resident 
so  engaged  in  the  business  of  hauling, 
was  In  legal  conteTi^latlon  engaged  In 
such  business  outside,  and  not  within, 
the  city." 

In  the  City  of  Gt.Clalr  case  the  defendant,  a resident 
of  St.Loxxls,  hauled  merchandise  from  the  City  of  ?t«Louls  to 
a Kroeger  Store  In  St*  Clair,  and  from  such  Kroeger  Store  In 
St.Clair  to  the  City  of  St. Louis*  Defendant  was  fined  under 
a city  of  St.  Clair  ordinance  requiring  a license  for  carrying 
on  a hauling  and  transfer  business  In  the  City  of  St*  Clair* 

The  Court  In  disposing  of  the  case  In  defendant's  fawor,  saldi 

"L'e  conclude  that  defendant  In  the  pres- 
ent case  was  not  carrying  on  the  business 
of  transporting  merchandise  within  the 
limits  of  the  city  of  ''t*Clalr,  and  was 
not  subject  to  the  Imposition  of  a license 
tax  by  said  city." 

(b)  On  the  other  band.  If  the  non-resident  regularly 
operates  In  the  City  and  holds  himself  out  theM  as  doing  business 
within  the  city,  and  performs  within  the  city  the  same  or 
substantially  the  same  acts  In  the  preparation  for  and  the 
burial  of  deceased  persons  as  are  perfortosd  by  the  city  funeral 
directors, (and  especially  so  If  the  non-resident  maintains  a 
place  of  business  within  the  city),  we  bellewe  what  Is  said  by 
Judge  Gray  In  Ixls  concurring  opinion  In  the  case  of  Carterville 
vs.  Blystone,  160  Mo*  App.  1*  c*  205,  la  pertinent,  and  from 
idiloh  we  quote  as  follows: 

"If  the  testimony  in  this  case  disclosed 
notblng  more  than  the  facts  that  the 
transfer  company  had  an  office  In  Joplin, 
and  that  its  teams  axxi  equipment  were  kept 
there  also,  and  that  occasionally  It  was  , 

employed  to  haul  goods  which  requlired 
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Its  teajas  to  enter  upon  the  streets  of 
Cartorvllle,  1 do  not  believe  It  could 
be  required  by  Cartervllle  to  pay  a 
license  tax  on  tne  vehicle  thus  using 
the  streets*  But  tne  record  In  this 
case  discloses  that  the  city  of  Joplin 
Is  but  a few  miles  distant  from  the  city 
of  Cartervllle,  and  that  said  cities, 
together  with  the  city  of  Webb  City,  which 
lies  between  Joplin  and  Cartervllle, 
comprise  one  trade  area  and  district  from 
which  tlie  company  obtained  Its  transfer 
business,  and  In  which  It  held  Itself  out 
to  the  public  as  being  engaged  In  such 
transfer  business,  and  ready  to  serve 
all  who  required  its  services.  Under 
these  clrciinistances  It  appears  to  me  that 
the  transfer  ccx&pany  was  engaged  in  the 
transfer  business  in  Cartervllle,  and, 
therefore,  that  city  has  the  right  to 
require  the  company  to  pay  a license  tax 
on  Its  velilcles  used  In  conducting  Its 
business  In  the  city*" 

We  are  aware  of  the  fact  that  the  operations  In  this 
state  of  a large  number  of  the  so-called  burial  associations 
are  rxot  in  the  public  Intexeets  as  conducted,  and  that  the 
provisions  of  said  su'osectlon  (h)  of  the  ordinance  are  well 
Intended  and  are,  or  woxild  be  salutory  In  such  cases,  yet  It 
would  be  of  no  avail  to  pass  such  provisions  as  valid  if 
in  fact  tney  are  Invalid  In  their  present  form* 

CONCLUSIONS 


It  Is  o\xr  opinion  that  the  ordinance  In  question  in  Its 
present  form  Is  of  questionable  validity.  If  not  In  fact  Invalid 
In  the  following  particulars f 

(1)  It  vmdertakes  to  require  a license  of  a vocation 
not  required  to  oe  licensed  by  charcer* 
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(2)  It  contalne  an  unwarranted  delegation  of  legis- 
lative power  to  the  Board  of  funeral  directors  In  approving 
applicants  for  a license. 

(3)  It  contains  unreasonable  provisions  as  to  re- 
quirements of  an  applicant  in  order  to  obtain  a license, 
and  also  as  to  revocation  of  license  in  the  respect  herein- 
before mentioned  in  paragraph  4 of  this  opinion* 

(4)  Hon-resident  funeral  directors  would  be  affected 
according  to  the  character  and  extent  of  their  operation 
within  the  City  as  discussed  In  point  2 of  the  opinion* 


Kespectf  ily  submitted. 


J.  W.  Bmi'INOTOH 
Assistant  Attorney  General 


APPROVED! 


j.’TrwYLon ^ 

(Acting)  Attorney  General 
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'I*  May  not  b«  uaod  in  colToe  aa  it  oonatitutaa  an  adultaratlon  of  food 


December  28«  1938 


Mr.  Harry  P.  Parker 
State  Health  CoBmlaaioner 
Jefferson  City,  Missouri 

Dear  Sirt 

This  is  to  acknowledge  yoiur  request  of  recent  date, 
relating  to  whether  or  not  "ohicopy”  may  be  usfd  in  coffee* 
Appending  to  your  request,  is  an  original  letter  directed 
to  H*  H*  Harnsberger  of  yovir  department  from  B*  H*  St*  John, 
Chemist,  enclosing  a letter  from  the  Ronnoco  Coffee  Co* 
and  circular  relating  to  "ohlcory”,  which  letter  retds  in 
parti  j ; 

"I  am  enclosing  in  duplicate  a letter  from^ 
the  Ronnoco  Coffee  Company  of  this  city  which 
is  in  part  self  explanatory*  These  people 
wish  to  sell  prepared  chtLcory  to  oe  added  to 
coffee  when  prepared*  Tills  addition  adds  a 
flavor  to  the  prepared  beverage  which  many 
people,  myself  included  consider  a definite 
Improvement  in  the  beverage*  Chefs  generally 
object  to  sulking  a statement  that  they  are 
offering  for  coffee,  coffee  with  chicory, 
for  two  reasons,  first  that  this  would  be 
far  from  easy  to  do  in  the  restaurant  itself, 
and  second  that  such  a statement  Bd.ght  be 
miaconatznied  by  some  arnon^  their  patrons* 

I am  inclined  in  this  discussion  to  take  the 
attitude  that  cookery  is  in  itself  an  art  and 
that  in  this  the  chef  is  entitled  to  a certain 
leeway  in  preparixi3  palatable  products,  and 
that  in  this  case  the  addition  of  chicory  is 
in  fact  not  adulteration  but  the  addition  of 
a flavoring  constituent  to  affect  the  taste 
and  palataollity  of  the  product*” 


Mr.  Pjtjry  F 


Parker 


-2- 


Lecemoer  26,  1938 


At  the  outset,  your  attention  Is  directed  to  Section 
15017,  R*  S*  MO«  l':£9  reading  in  part  as  follows  t 


■ * * * * The  term  "food,"  as  used  In  this 
article,  shall  Include  all  articles  used  for 
food,  drink,  confectionery  or  condiment  by 
man  or  animal,  whether  simple,  mixed  or  com- 
pound*" 


Ordinarily,  words  in  a statute  are  to  be  construed  in  their 
common  acceptation,  in  view  o arriving  at  the  intent  of  the 
lei  Islature.  Cumn.  ns  vs*  K*  C*  Public  Service  Company,  66SWI 
(2)  920*  In  view  of  this  principle  or  law,  it  is  oelieved 
that  when  the  legislature  used  the  term  "food*  so  as  to  in- 
clude drink,  that  "coffee”  would  be  considered  as  being  a 
drink.  It  is  a well  known  fact  that  coffee  is  used  as  a drink 
with  or  without  food* 

is 

Since  drink/included  within  the  term  "food"  and  drink 
may  be  construed  as  being  coffee,  in  view  of  our  above  obser- 
vation, can  it  be  said  that  coffee  may  be  adulterated  within 
the  meaning  of  Section  13019  R.  S.  Mo*  1929T  mc  think  so* 
Section  13019  reads  in  part  as* follows! 


"Food  shall  be  deemed  to  adulters ted|  * e 

if  any  substance  or  substances  have  been  sub- 
stituted wholly  or  in  part  for  the  article  « 

***#*■ 


The  aoove  part  of  the  statute  is  clear  and  needs  no  interpre- 
tation, therefore,  w^  don't  consider  whether  or  not  "chicory* 
is  included  within  the  wordssubstance*  Suffice  it  to  say, 
the  sample  package  submitted  is  of  a powdered  sucstance  to  be 
used  with  coffee  for  certain  purposes. 

A diligent  search  has  disclosed  out  one  case  wherein 
"chicory"  has  ever  met  the  judicial  vien*  In  the  case  of  U* 
S.  vs.  Rosenstein,  60  Fed.  74,  the  U.  3*  Circuit  Court  of 
Appeals,  Second  Circuit,  considered  whether  or  not  "Seelig's 
Coffee"  a substance  containing  about  68  per  cent  in  weight, 
and  44  per  cent  in  value,  of  chicory  and  used  as  a substitute 
and  adulterant  of,  coffee  was  dutiable  as  a substitute  or  as 
bel  .g  cliicory  root.  The  court  held  that  the  compoxmd  was 
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dutiable  as  a substitute  and  not  as  chicory  root  because  the 
ar  ;lcle  had  a distinctive  place  of  Its  own  and  not  merely 
as  "chicory* • The  facts  In  this  case  disclose  thati 


* « ♦ * * The  merchandise  Is  a well-known 
article,  composed  of  chicory  or  chicory  root, 

(which  are  commercially  convertible  terms,) 
beet  root,  olive  oil,  and  syrup*  It  la  manufactured 
in  Germany  b?  grinding  these  ingredients  together, 
and,  when  Imported,  Is  In  the  form  of  irolls  or 
cylindrical  sticks,  eacli  of  which  is  Inclosed  In 
a wrapper,  upon  which  the  following  directions 
are  printed t 'Use  one  part  of  this  preparation 
to  two  or  three  parts  of  coffee*  Pour  boiling 
water  over  the  mixture*  Let  It  draw  five  minutes, 
and  strain*'  Chicory  Is  about  68  per  cent,  of  the 
weight,  and  about  44  per  cent  of  the  value,  of 
the  compound  article*  It,  like  at  least  two  other 
similar  compounds  made  by  other  manufacturers,  is 
used  to  some  extent  to  flavor  coffee,  and  more 
largely,  both  In  Germany  and  In  this  covintry,  to 
mix  with  coffee,  or  as  a sucstltute  for  coffee, 
for  purposes  of  econtuay*  It  Is  sold  for  about 
six  cents  per  poxmd*  Chicory  Is  also  used  by 
dealers,  as  an  adulterant,  to  mix  with  ground 
coffee,  and  by  consumers  to  mix  with,  or  as  a sub- 
stitute for,  coffee 


Gould's  Medical  Dictionary  defines  "chicory*  asi 


"a  composite  plant  of  Europe  and  Asia,  natural- 
ized, and  growing  In  the  Unuited  States.  Its 
ground  root  Is  used  to  adulerate  coffee** 


Webs ter s Hew  International  Dictionary  defines  "chicory* 
as  belngt 


*a  common  European  perennial  plant,  cultivated 

for  Its  root  and  as  a salad  plant;  also.  Its 
root,  roasted  for  mixing  with  coffee*” 


Mr.  Harry  F.  Parkar 
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Froa  thaae  daf Initlona » It  la  avldant  that  "chicory*  is 
uaad  principally  as  an  adulterant  to  mix  with  coffaa  for  tha 
purpoaaa  of  aconomy  and  aa  a aubatituta  tharefor.  Thia  con- 
clusion is  fortiflad  by  a rafarance  to  the  printad  mattar  con- 
tainad  on  tha  sample  package  reading i 


"Because  'chicory*  atrengthans  coffee,  you 
will  obtain  more  cups  per  povind.  Use  a little 
less  coffee  to  oraw  the  strength  to  which  you 
are  accustomed.” 


Than  again,  tha  company  recognizes  that  "chicory"  is  an  adul- 
terant, whan  the  printad  mattar  reads  furthers 


"Properly  olendad,  Chicoz*y  is  no  adulterant" 


Note  the  allusion  to  "chicory*  uelng  an  adulterant  by  the  use 
of  tha  phrase  and  cossaa  at  the  beginning  of  the  aentanca. 

To  further  illustrate  that  "chicory"  is  an  adulterant 
or  substitute  for  coffee,  attention  is  directed  to  tha  cir- 
cular heretofore  referred  to,  wherein  It  is  saidi 


"For  the  additional  cost  of  5ust  a fraction 
more  than  1 cent  you  can  obtain  from  8 to  15 
extra  cups  of  batter  coffee  from  each  pound." 


Without  attempting  to  fxirthar  detail  matters  appearing 
on  the  advert  la  cement  and  sample  package,  which  but  further  sup- 
ports our  conclusion,  it  is  sufficient  that  "chicory"  is  a sub- 
stance which  is  used  wholly  or  in  part  for  coffee.  When  so 
used  in  coffee,  such  use  violates  Sectloa  13019  Supra. 

It  is  to  be  further  observed,  that  if  any  person  or  cor- 
poration in  this  state  shall  manufacture  or  prod  ce,  offer  or 
expose  for  sale,  or  shall  hi^ve  within  their  possession  with 
the  Intent  to  sell  any  food  which  is  adulterated  shall  be  guilty 
of  a misdemeanor  under  the  provisions  of  Section  13029  R.  S.  Mo* 
1929* 
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CCNCLUSIOM 


In  view  of  the  above,  it  Is  our  opinion  that  "chicory" 
may  not  be  used  In  coffee,  because  so  to  do,  la  to  adulterate 
a drink  which  Is  Included  within  the  term  "food"* 


Respectfully  submitted. 


KUSSSLL  C.  STONE 
Assistant  Attorney  General 


APPROVED I 


(Acting)  Attorney  General 


PROSECUTING  ATTORNEY 


In  a oounty  containing  a population 
of  11,764,  the  oounty  coiirt  cannot 
grant  an  extra  fee  to  the  prosecut- 
ing attorney  for  an  opinion 
rendered  to  tiie  county  court  and 
the  Federal  Government. 

January  28,  1938 


Dear  Slrx 


This  will  acknowledge  receipt  of  your  letter  of  Jan- 
uary 26,  1938  asking  for  an  official  opinion,  vdiich  letter 
reads  as  follows i 

"I  would  like  an  opinion  of  your  office 
as  to  whether  or  not  the  county  court  of 
Dade  County,  when  it  had  Its  project  to 
build  a courthouse  here  in  Dade  County, 
which  the  people  had  voted  bonds  to  the 
amount  of  ^76, 000.00  and  the  United 
States  Government  contributed  something 
over  $30,000.00,  could  appoint  an  attor- 
ney who  was  the  prosecuting  attorney  at 
the  time  to  furnish  a statement  with  his 
certificate,  reporting  that  the  project 
was  neiiTlng  completion  and  the  contract 
between  the  county,  the  United  States 
Government  and  the  construction  company 
had  been  carried  out  properly,  that  ther 
were  no  suits  pezwiing  the  circuit  court 
and  no  prospective  suits  or  claims  pend- 
ing in  connection  with  the  courthouse 
project. 

It  wps  necessary  for  the  court  to  appoint 
an  attorney  to  furnish  this  information 
in  order  to  sectire  from  the  Government 
its  share  of  t 'Is  project.  The  court  on 
Jvily  18,  1935,  in  regul;  r session,  appoint- 
ed me,  prosecuting  attorney  at  the  time, 
as  agent  and  attorney  for  the  courthouse. 

I made  this  investigation  and  two  reports 
with  my  certificate  at ta died  and  upon 
receipt  of  those  reports  the  United  States 
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Oovemment  tvimed  to  the  county  court 
Its  shso^e  of  this  project,  which  will 
be  evidenced  by  the  oopy  of  the  record 
enclosed* 

They  paid  me  One  Exindred  (100)  Dollars 
for  this  work,  which  was  a very  modest 
and  meager  fee,  and  assured  me  when 
they  apx>olnted  me  as  attorney  for  the 
cotirthouse  that  this  came  out  of  the 
courthouse  rune  and  had  nothing  to  do 
with  the  funds  of  Dade  County.  When 
In  fact,  without  me  noticing  whei*e  the 
mone^  came  from,  they  paid  me  One 
Hundred  (100)  Dollars  out  of  the  general 
revenue  fund  of  the  county.  They  are 
now  attempting  to  have  me  pay  back  this 
money  because  I was  pjTOsecutlng  attorney 
of  Dade  CoTuity  at  the  time." 

Section  11364  R.S.  Mo.  1929  provides  as  followst 

"The  coxmty  courts  of  all  coiintles  In 
this  state  containing  one  hundred 
• thousand  Inhabitants  or  more,  accord- 
ing to  the  last  decennial  census  of 
the  United  States,  and  of  all  such 
counties  as  may  hereafter  contain  one 
hundred  thousand  Inhabitants  or  more, 
may.  In  their  discretion,  appoint  and 
comnl salon  as  other  officers  are  com- 
missioned by  the  coimty  court  a county 
counselor,  who  shall  be  a person  learned 
In  the  law,  at  least  twenty-five  years 
of  age,  and  ^o  shall  hold  his  office 
for  two  years,  and  until  his  successor 
Is  appointed,  commissioned  and  qualified: 

Provided,  that  In  all  ooimtles  contain- 
Ing  less  than  one  hundred  thousand  inhab- 
itants the  office  of  county  counselor 
is  hereby  abolished." 

According  to  the  last  census,  which  was  1930,  Dade  County 
only  had  a popoilatlon  of  eleven  thousand  seven  hundred  and  sixty 
four  (11,764)  and  according  to  section  11364,  as  set  out  above, 
could  not  have  a county  counselor. 

Section  11318  K*S.  Mo.  1929,  In  reference  to  the  duties 
of  a prosecuting  attorney,  provides  as  follows: 
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"He  shall  prosecute  or  defend,  as 
the  Case  may  require,  all  civil  suits  in 
which  the  county  is  Interested,  repre- 
sent generally  the  county  in  all  matters 
of  lav,  investigate  all  claims  against 
the  county,  draw  all  contracts  relating 
to  the  business  of  the  county,  and  shall 
give  his  opinion,  without  fee,  in  matters 
of  law  in  idiich  the  county  is  interested, 
and  in  writing  when  demanded,  to  the 
coTJnty  court,  or  any  judge  thereof,  except 
in  counties  in  which  there  may  be  a county 
counselor.  He  shall  also  attend  and  pros- 
ecute, on  behalf  of  the  state,  all  cases 
before  justices  of  the  peace  when  the 
state  is  made  a party  thereto 

Section  11314  Session  Laws  cf  1933,  page  178  provides 
that  the  prosecuting  attorney  of  Dade  County  according  to  the 
population,  should  receive  twelve  hundred  dollars  ($1200,00) 
a year  as  salary.  Aoc;ording  to  Section  11318,  as  above  set 
out,  it  la  the  duty  at'  the  prosecuting  attorney  to  represent 
the  county  court  in  all  matters  and  should  not  receive  extra 
pay. 

Section  48,  article  4 of  the  Constitution  of  the  State 
of  Missouri  especially  prohibits  the  enactment  of  the  legls- 
lat\iro  which  would  grant  extra  coij?>ensatlon.  This  section 
reads  as  follows: 

"The  General  Assembly  shall  have  no  power 
to  grant,  or  to  autlioriae  any  county  or 
municipal  authority  to  grant  any  extra 
coo^nsation,  fee  or  allowance  to  a pub- 
lic officer,  agent,  servant  or  contract- 
or, after  service  had  been  rendez*ed  or 
a contract  has  been  ente  ed  into  and 
performed  in  whole  or  in  part,  nor  pay 
nor  authorize  the  payment  of  any  claim 
hereafter  created  against  the  State,  or 
any  county  or  municipality  of  the  State, 
under  any  agreement  or  contract  made 
without  express  authority  of  law;  and 
all  such  tuiauthorlzed  agreements  or  con- 
tracts shall  be  null  and  void." 


This  section  is  discussed  in  the  case  of  State  ex  rel.  Bradshaw, 
Warehouse  Commissioner  v.  Hackmann,  Stal-e  Auditor,  208  S.W.  445. 
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According  to  the  above  authorities  set  out,  the  county 
court  did  not  have  authority  to  pay  you  ond  hundred  dollars 
(v  100. 00)  out  of  the  county  fund  as  extra  conip«insation  in 
Edition  to  your  regular  salary. 


CONCLUSION 


It  is,  therefoi-^  the  opinion  of  this  office  that  the 
county  court  can.  by  projjer  procedui'e , recover  the  one  hundred 
dollars  ($100.00)  paid  to  you  unlawfully. 


Respectful iy  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


TTSHTYnum 

(Acting)  Attorney  General 


WJBxDA 


ELECTIONS:  In  Jackson  County,  outside  of  Kansas  City,  Board 
of  Election  Commissioners  should  publish  notice 
of  election. 


June  16,  1938. 


Honorable  John  B.  Pew, 
County  Counselor, 

624  Rialto  Building, 
Kansas  City,  Hissouri. 


Dear  Sir; 


This  will  acknowledge  receipt  of  your  letter 
of  Vay  25th  referring  to  an  opinion  from  this  office 
under  date  of  April  30th  conoemin?  the  question  as  to 
whether  the  County  Clerk  of  Jackson  County  or  the 
Jackson  County  Board  of  Election  Commissioners  should 
make  preparation  for  the  coming  August,  1938,  primary 
election  by  publishing  the  proper  newspaper  notices, 
together  with  a farther  question  as  to  ballots,  not 
pertinent  here;  and  your  query  now  is,  will  a notice  of 
the  primary  mentioned  containing  the  names  of  the  candi- 
dates and  offices  sought.  2Uid  time  and  place  of  election, 
by  the  county  clerk,  be  a sufficient  and  legal  notice? 

In  our  former  opinion  we  quoted  in  part  the 
following  two  sections  of  the  1929  statutes  respecting 
powers  of  the  election  board,  as  follows: 

'^Section  10525.  The  board  of  elec- 
tion commissioners  created  herevinder 
and  hereby  shall  have  full  and  complete 
power  to  conduct  any  and  all  elections 
in  such  county  and  to  reoeive  and  certify 
the  returns  thereon.  ♦ ♦ 

••  Section  10536.  ♦ Said  election  com- 

mission shall  make  all  necessary  rules 
and  regulations  not  inconsistent  with  this 
article  in  reference  to  the  registration 
of  Toters  and  conduct  of  elections  and 
shall  have  charge  of  and  make  prorislons 
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for  elections,  general,  special, 
local,  municipal,  state  and  county  or 
any  part  thereof  at  any  time  to  certify 
the  retuims  thereof  to  the  -proper  officers 
issuing  certificates  of  election:  * ♦ **» 

It  would  appear  by  reason  of  the  broad  general  powers 
given  the  election  board  under  the  above  sections  in  making 
provisions  for  and  conducting  an  election,  that  the  carry- 
ing out  of  the  details  of  such  election,  among  which  details 
notice  au  to  time  and  place  and  names  of  candidates  and 
offices  sought  would  natiirally  seem  to  be  one  of  such  details 
would  require  the  board  to  publish  the  notice  and  not  the 
county  clerk. 

However,  we  note  that  Section  10512,  after  providing 
for  the  first  or  initial  registration  after  such  section 
went  into  force,  makes  the  following  provision: 

"A  general  registration  shall  be  made 
by  the  board  of  registry  in  every  year 
thereafter  in  which  a presidential 
election  oocvirs  and  just  prior  thereto 
^ ^ (ihcphasis  ours.) 

Section  10524  provides  for  intermediate  registration 
and  notice  thereof,  but  has  nothing  to  do  with  elections. 

Hence,  it  can  be  seen  that  the  board  conducts  a 
general  registration  only  every  fourth  year  by  reason  of  the 
provisions  of  Section  10512,  supra. 

Turning  to  Section  10531,  which  specifically  relates 
by  its  title,  to  ’’Notice  of  time  and  registration  and  elec- 
tion” to  be  given  by  the  board,  it  provides  as  follows: 

"It  shall  be  the  duty  of  said  board 
of  election  commissioners  to  publish 
notice  in  at  least  two  weekly  news- 
papers, of  general  circulation  and 
of  opposite  politics,  if  possible, 
published  in  the  county,  for  four  weeks 
prior  to  each  general  registration  and 
election,  giving  the  time  and  place  of 
such  registration  and  elaotionT** 
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It  is  patent 'that  under  the  last  abore  section  the 
board  is  required  to  ^ive  notice,  at  least  so  far  as 
registration  is  concerned,  only  prior  to  each  general  regis- 
tration, that  is  to  say,  every  fourth  or  presidential  year, 
because  a general  registration  is  defined  by  Section  10512, 
supra.  A very  confuslnc  and  as  'veil  serious  question  is 
presented  by  the  above  ’.vording  in  Section  10531  relative  to 
notice,  to-wlt,  ’’general  registration  and  election,"  as  to 
whether  the  word  "general"  qualifies  the  word  "election" 
the  same  as  it  does  the  word  "registration,"  and  hence  con- 
fines the  giving  of  such  notice  to  presidential  elections 
or  general  elections  as  distinguished  fror.  primary  elections, 
or  whether  the  word  "election"  stands  alone  and  rceeins  every 
state-wide  election,  including  a state-wide  primary  elactlor. 
We  are  frank  to  confess  that  we  have  no  guide  either  from 
companion  statutes  or  court  decisions  to  aid  us  to  any 
confident  conclusion  as  to  what  the  Legislature  intended  in 
the  above  respect. 

However,  there  may  be  some  basis  for  concluding  that 
the  election  meant  was  the  one  next  following  the  general 
registration,  or,  in  other  words,  the  presidential  or 
general  election  following  next  after  such  general  registra- 
tion. But  notwithstanding  the  confusion  as  to  vdiat  election 
or  elections  the  notice  should  apply,  the  statute  in  question 
is  at  least  specific  as  to  what  the  notice  is  required  to 
state . namely,  the  time  and  place.  The  statute  does  not 
by  lis  terms,  at  least,  require  the  notice  to  state  the  names 
of  the  candidates  for  office  and  what  office  each  candidate 
seeks. 


Hence,  it  appears  that  the  only  provision  providing 
for  notice  or  publication  of  the  names  of  candidates  and  the 
office  each  seeks  in  a state-wide  primary  is  co  itained  in 
Section  10262,  which  makes  it  the  duty  of  the  county  clerk 
to  publish  such  and  as  well  the  time  and  place  of  the  elec- 
tion. 


Heourring  to  the  first  above  mentioned  sections, 
namely,  10525  and  10536,  which  appear  to  g^lve  to  the  election 
board  broad  and  general  powers  to  lua&e  provisions  for  and 
conduct  all  manner  of  elections,  we  would  be  of  a fixed 
impression  that  the  Legislature  was  intending  to  place  the 
whole  category  of  details  of  any  and  all  elections,  including 
notice  of  time,  place,  candidates  and  office  sought,  in  the 
hands  of  the  board,  if  it  were  not  for  the  fact  that  such 
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Legislature  speoiflcally  dealt  with  the  Question  of  notices 
on  the  part  of  the  board  by  Section  10531.  supra.  But 
Eoylng  dealt  witk  the  subject  of  notices,  astne  Legislature 
did,  and  learlng  manifest  doubt  as  to  whether  the  notice 
should  be  published  at  any  other  time  than  at  a presidential 
election,  and  further  limiting  the  contents  of  such  notice  to 
time  and  place  of  whaterer  election  was  meant,  results  In 
serious  doubt  as  to  whether  such  general  power  glren 
the  board  was  Intended  to,  and  In  fact  and  law  does,  super* 
sede  or  supplant  the  duty  of  the  county  clerk  to  publish  for 
each  and  eyery  election  the  names  of  candidates  and  offices 
sought  and  time  and  place  of  such  election. 

In  yo\xr  letter  you  say,  '*It  Is  conceded  that  the  Board 
should  publish  notice  for  the  general  election  In  Noyember.** 

You  will  nota  by  Section  10249  that  the  county  clerk  Is  re* 
qulred,  seyen  days  before  election,  to  publish  the  nominations 
to  office.  Syen  If  It  Is  construed  that  the  word  "election** 
as  hereinabove  alluded  to  In  Section  10531  means  or  Includes 
the  coming  Noyember,  or  so  called  off  year,  general  election, 
then  should  the  board  adhere  to  the  notice  prescribed  by  the 
statute  which  proyldes  for  stating  only  the  time  and  place 
of  election  and  not  the  names  of  the  nominees  for  office  and 
the  offices  to  be  filled?  Due  to  the  confusion  and  doubt 
created  by  the  proylslons  of  the  various  and  several  statutes 
hereabove  mentioned  and  set  forth,  emyone's  conclusion  or 
guess  Is  about  as  good  as  another;  and  until  the  Legislature 
sees  fit  to  straighten  the  matter  out,  no  fixed  or  definite 
conclusion  can  be  arrived  at  with  much,  if  any,  confidence. 

Hence,  our  conclusion  Is  that  In  the  Interest  of  pre- 
caution the  county  clerk  should  publish  the  notice  for  the 
coming  primary  election  In  conformity  with  the  provisions  of 
Section  10262,  and  for  the  coming  November  election  In  con- 
formity with  Section  10249;  and  that  the  election  board  should 
likewise  publish  such  notices  both  as  to  time  of  publication 
and  contents  for  each  such  election;  and  that  the  Legislature 
should  be  called  upon  at  Its  ccxclng  session  to  clarify  the 
matter  so  as  to  obviate  any  necessity  for  such  duplication  of 
notices  In  the  case  of  future  elections. 

Respectfully  submitted. 


APPROVSD: 


J.  W.  BUFTINOTON, 

Assistant  Attorney  Oeneral. 


J.  J£. 

(Acting)  Attorney  General. 
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Jtidge  of  Probate  Co  ^rt  receiving  personal 
service  from  relative  within  fourth  degree 
does  not  violate  Sec.  13  Art.  XIV  where  such 
relative  Is  not  appointed  to  an  official 
position* 


Jtine  24*  1938 


Hon*  Lee  C.  thillipa 
Judge  of  Probate  Court 
New  Madrid  Coxinty 
New  Madrid*  Missouri 


hear  Judge  Fld.llipsi 


We  acknowledge  your  letter  of  June  18  in  which  you 
inquire  as  follows* 


"I  would  like  to  have  yovir  opinion 
and  legal  advice  on  the  matter  ot 
appointing  a clerk  in  the  Probate 
Court* 

"Would  it  be  legal  to  appoint  as 
clerk  a relative  of  the  PTObate 
Judge  who  would  serve  without  pay 
in  this  capacity* 

"Thanking  you  for  yoxir  advice  in 
this  matter*  I am*” 


Sec*  13  of  Art*  XIV  of  the  Constitution  of  the  State 
of  M^c^souri  provides  as  follows* 

"Any  public  officer  or  employe  of 
t is  State  or  of  any  political  sub- 
division thereof  who  shall*  by  vir- 
tue of  said  office  or  employment* 
have  the  riglit  to  name  or  appoint 
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' any  person  to  render  service  to 
the  State  or  to  any  political  sub- 
division thereof,  and  eho  shall  nazne 
or  appoint  to  such  service  any  rela- 
tive within  the  fourth  degree,  either 
by  consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or 
employiaent.” 


Under  the  above  section  of  the  Constitution  any  public 
official  who  names  or  appoints  any  person  within  the  fourth 
degree  either  by  consanguinity  or  affinity  to  render  services 
to  tne  State  makes  himself  liable  to  forfeltxure  of  office* 

This  office  has  te.  en  the  position,  however,  that  the  proper 
construction  to  be  placed  upon  such  constitutional  provision 
is  tliat  such  relative  must  be  appointed  to  hold  an  official 
position  existing  under  tlie  laws  or  Constitution  of  t;  Is  State* 
can  see  a distinction  between  a person  rendering  service  to 
the  State  In  an  official  capacity  and  the  rendering  of  service 
to  an  Individual  official  because  of  the  relatlons^p*  Ihe 
test  as  we  uinderstand  it  is  whether  or  not  the  person  Is  ap- 
X>ointed  to  fill  an  official  position  and  as  such  to  render  ser- 
vice to  ti:;e  State*  Tihere  a public  official  has  In  his  office 
a member  of  his  family  who  does  not  occupy  an  official  posi- 
tion, nor  as  such  render  service  to  the  State,  but  whose  sez*- 
vlces  are  rendered  personally  to  the  official  involved  without 
expense  to  tJ:^e  State,  and  only  to  the  officer  by  reason  of 
the  family  relatlonahlp,  we  do  not  believe  trat  such  situation 
comes  within  the  meaning  of  the  Ilepotlsm  Law* 

You  did.  not  give  us  many  facts  In  your  inquiry  and  we 
are  assuming  that  the  z*elatlve  you  have  In  mind  comes  within 
the  fourth  degree*  We  also  assvDoe  from  your  letter  that  the 
relative  you  wish  to  have  assist  you  Is  not  to  be  employed  as, 
nor  Is  he  to  be  considered  as  a statutory  clerk  In  any  sense* 
v;e  are  assuming  that  such  relative  will  merely  be  assisting 
you  personally)  that  he  will  not  take  an  oath  of  office  or  per- 
form either  In  his  own  name  or  In  the  name  of  a principal  any 
of  tlie  duties  of  a statutory  clerk*  If  this  Is  the  case,  then 
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wa  do  not  baliava  that  the  IJapotlan  Law  will  ba  violated  by 
the  arrangement  you  have  In  mind* 

On  the  ott^er  hand,  11  the  relative  la  wltliln  the  fourth 
degree  of  irelatlonahlp  and  you  plan  to  have  auoh  relative  per- 
form tiie  dutlea  of  a etatutorj  clerk,  auoh  an  az*rangement 
would  be  In  violation  of  the  oonatltutlonal  provision  whetlier 
you  paid  auoh  clerk  a aalAry  or  not* 


COilCLUSiJN 


It  la  therefore  the  opinion  of  thla  department  that  If 
the  aervlces  to  be  performed  by  a relative  of  youra  are  merely 
peraonal  to  you  and  that  such  relative  will  not  hold  any  of- 
ficial poaltlon  exlatln  ';  tmder  the  lawa  or  Conatltutlon  of 
thj s State,  that  the  Conatltutlon  will  not  be  violated* 


Respectfully  autmltted 


<J*  F*  ALIihitlitCli 
Assistant  Attorney  Oeneral 


A.  PhOVShl 


y.  i:.".  iaYRR 

(Acting)  Attorney  General 
JFA/w 


INTOXICATING  LIQUOR;  Unlawful  to  supply  habitual  drunkard 

with  intoxicating  liquor. 


August  26,  193d 


Honorable  W,  S.  Pelts 
Prosecuting  Attorney 
Dads  County 
Greenfield,  is  sour! 


Dear  Sir: 


We  have  your  request  of  August  24,  1938,  for 
an  opinion  upon  the  following  statement  of  facts: 

"A  man  was  charged  with  and  plead 
guilty  to  the  offense  of  being  in- 
toxicated and  disturbing  the  peace 
of  the  community  and  was  sentenced 
to  serve  six  months  in  the  county 
Jail.  While  serving. this  sentence 
a man  gave  him  a pint  of  whiskey. 

"Did  the  man  who  gave  him  the  whiskey 
while  he  was  confined  violate  the  law? 

If  so,  under  what  section?" 

Section  9 of  the  Liquor  Control  Act  (Laws  of 
ilissouri,  ^tra  Session,  1933-1934,  page  61)  prohibits 
any  person  from  selling  or  supplying  intoxicating  liquor 
to  an habitual  drunkard  or  to  any  person  who  is  under  or 
apparently  under  the  influence  of  intoxicating  liquor. 

The  term  "habitual  drunkard"  has  been  defined  in 
Glenn  va.  Glenn,  67  l;lo.  App.  377,  as  a parson  who  habitually 
drinks  strong  drinks  immoderately,  one  whose  habit  is  to  get 
drunk. 


It  may  be  that  Section  9 of  the  Liquor  Control  Act 
has  been  violated  if  you  can  establish  that  the  person  to 
whom  the  liquor  was  supplied  was  an  habitual  drunkard. 
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Section  8447,  H.  S.  iLo,  1929  makes  it  a mis- 
demeanor to  furnish  intoxicating  liquor  to  einy  person 
confined  in  the  State  Penitentiary  or  in  a prison  or 
reformatory  or  industrial  home,  or  that  may  be  under 
sentence  to  such  institution, and  be  employed  by  the  state 
at  any  kind  of  labor  either  within  dr  without  the  walla 
Or  enclosure  of  any  prison,  reformatory,  or  industrial 
home,  or  state  farm. 

The  abore  statute  applies  among  other  things  to 
any  person  confined  in  the  State  Penitentiary.  Section 
3914,  R.  S.  Mo.  1929  carries  a penalty  for  any  person 
who  shall  escape  while  confined  in  the  Penitentiary. 

In  State  vs.  Betterton,  295  S.  W.  545,  317  Mo.  307,  an 
effort  was  made  to  construe  this  confinement  in  the  Peni- 
tentiary so  as  to  include  a conrict  detained  on  a prison 
farm.  It  was  held  that  the  term  "confined**  meant  being 
kept  inside  the  penitentiary  walls.  In  view  of  the  fact 
that  this  section  is  part  of  i^rtlole  5,  Chapter  44  relating 
to  penal  institution,  it  cannot  be  extended  to  apply  to 
county  jails. 

It  is,  therefore,  the  opinion  of  this  office  that 
the  provisions  of  the  Liquor  Control  Act  and  Section  8447, 
R.  S,  Mo.  1929,  do  not  prohibit  the  giving  of  liquor  to 
prisoners  in  the  county  jail. 


Respectfully  submitted 


FRANKLIN  S.  RLAQiiN 
.assistant  Attorney  General 


ilPPROViSD; 


J,  T-'-XLOR 

(Acting)  Attorney  General 
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ASSESSORS : 


/ t' 

/ 


Townsiiip  assessors  entitled 
containing  only  real  estate 
570. 


to  be  paid  for  taking  list 
in  view  of  Laws  of  1937,  p. 


Deceriber  22,  1938 


Lr.  II. I.  Phelps 
Township  Assessor 
Salisbiury^  Ulssourl 

Dear  Slrt 


This  will  acknowledge  receipt  of  yovut*  letter  of 
December  19,  1938,  reqxxesting  an  opinion  of  this  department 
as  to  the  compensation  a township  assessor  is  entitled  to 
for  taking  and  listing  personal  prox>erty  and  real  estate. 

Section  12328,  R.S.  ^issoiirl,  1929,  provides  that 
a township  assessor  shall,  within  the  time  prescribed  by 
law,  take  a "list"  of  the  taxable  property  of  his  township 
and  assess  the  value  thereof  "In  accordance  with  the  pro- 
visions of  the  general  laws  of  this  state  In  relation  to  the 
assessment  of  real  «id  personal  property  by  county  asses- 
sors” (Chapter  59^  Article  2,  R.S.  l>llaao\irl,  1929)  except 
when  the  same  are  Inconsistent  with  this  article. 

Section  12329,  R.S.  I^lssoiirl,  1929,  requires  the 
township  assessor  to  make  out  a book  In  tabular  form  and  al- 
phabetical order  containing  the  names  of  all  persons,  cc»n- 
panies  or  corporations,  and  the  list  of  their  personal  prop- 
erty and  the  value  thereof,  lie  must  also  list  In  this  book 
all  lands  and  town  lots  In  hla  township  and  the  value  thereof. 
This  book  Is  to  be  delivered  to  the  cotuity  clerk  and  is  to  be 
made  out  In  such  form  as  Is  prescribed  In  the  general  law  re- 
lating to  comty  assessors.  For  this,  the  township  assessor 
Is  entitled  to  certain  fees. 


By  the  two  above  mentioned  sections  of  the  law  per- 
taining to  township  assessors,  we  referred  to  the  general 
law  pertaining  to  coimty  assessors  for  direction  and  author- 
ity for  the  township  assessor  to  follow  in  performing  his 
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duties « 


Section  12331,  R«S.  Uiaaouri,  1920,  aa  amended. 

Laws  of  1931,  pa^.e  376,  provides  the  coaiqpensatioin  of  a 
township  assessor  and  is  as  follows t 

I 

"Ha  shall  receive,  as  compensation  for 
his  services,  thirty-five  cents  for  each 
list  taken  by  him|  and  for  each  tract  of 
Tan?  or  town  lot  assessed  by  him,  and 
properly  entered  in  the  township  land 
book,  he  shall  receive  ten  cents,  one- 
half  to  be  paid  by  the  cottnty  and  one- 
half  by  the  state,  as  now  provided  by 
law I Provided,  that  all  the  personal 
property  listed  belonging  to  any  one 
individxial  or  company,  or  firm,  shall 
constitute  only  one  list,  axid  all  the 
land  owned  by  the  same  person  in  any  one 
section  shall  constitute  but  one  tract, 
and  all  the  land  owned  by  the  same  per- 
son in  any  one  block  shall  constitute 
but  one  lot,  as  to  compensation,” 

It  is  for  taking  t'ne  list  mentioned  in  this  section 
that  the  township  assessor  is  paid  in  part.  It  is  to  be 
noted  that  Section  12328,  supra,  directs  the  township  as- 
sessor to  "proceed  to  take  a list  of  the  taxable  property  of 
his  township",  and  that  no  mention  is  made  in  said  section 
as  to  wiiether  the  property  listed  must  be  real  or  personal* 
For  this  distinction,  we  must  refer  to  the  law  relating  to 
county  assessors  as  is  required  by  said  section* 

In  State  v.  Domer,  101  S*W«  (2nd}  l*c*  66,  it  is 
held  concerning  county  assessors  that  they  are  "not  required 
to  make  or  entitled  to  receive  any  compensation  for  making  a 
list  containin^r:  only  real  estate"*  Ihis  was  based  on  an 
Interpretation  of  Section  9756,  h*S*  l^lssourl,  1929*  How- 
ever, in  Laws  of  1937,  page  570,  this  section  was  amended 
and  the  apparent  pxarpose  of  this  amendment  was  to  nullify  a 
part  of  the  Gamer  decision  respecting  the  compensat ion  of 
cotinty  assessors* 

The  1937  amendment,  outside  of  some  minor  changes 
as  to  the  items  of  personal  'property  required  to  be  listed, 
made  these  clianges:  It  provided  that  the  assessor  shall 
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"proceed  to  take  a Hat  of  the  taxable  personal  property 
and  re^  estate  in  his  coimty*^  and  a sentence  vas  added  to 
ihe  end  oi*  the  new  section  which,  however,  does  not  affect 
us  here.  The  words  "and  real  estate”  above  \inderllned,  did 
not  appear  In  Section  9756  before  It  was  amended  and  we  now 
see  by  the  addition  of  these  words  that  this  section  spe- 
cifically requires  both  personal  property  and  real  estate 
to  be  listed*  The  personal  property  and  real  estate  as 
mentioned  In  Section  9756,  8Ui)ra,  Is  that  property  for  which 
the  township  assessor  Is  paid  for  taking  a list  of  under  the 
texmis  of  Section  12331,  Laws  of  1931,  page  376. 

On  December  21,  1937,  ^hls  department  rendered  an 
opinion  to  O.C.  Beckham  of  Steelvllle,  Ulssourl,  upon  this 
same  subject,  but  that  oplxilori  overlooked  that  part  of  the 
amendment  of  Section  9756,  supra,  adding  the  words  "and 
real  estate",  and  for  that  reason.  Is  erroneo\ui« 


CONCLUSIOH. 


Therefore,  It  Is  the  opinion  of  this  department  that 
a township  assessor  should  obtain  a list  In  the  form  pre- 
scribed by  Section  9756,  R.S.  Missouri,  1929,  as  amended. 

Laws  of  1937,  page  570,  from  every  person  who  owns  taxable 
personal  property  and  real  estate  In  the  township.  For  tak- 
ing said  list,  he  Is  entitled  to  thlrty^flve  cents  and  said 
list  is  required  to  contain  all  personal  or  real  property,  or 
both,  owned  by  one  person  In  said  township. 

Section  9756,  supra,  as  amended,  was  enacted  with  an 
emergency  clause  taking  effect  on  «q>proval  - May  28,  1937. 
Frevlo\i8  to  that  time,  the  township  assessor  was  not  entitled 
to  any  compensation  for  taking  a list  containing  only  real 
estate* 


Respectfully  submitted, 

TYRE  W.  BURTON 
Assistant  Attorney  Oeneral 


APPROVED  By: 


(Acting)  Attorney  General 


COSTS  ) Costa  cannot  be  taxed  against  any  party  to 

HABEAS  CORPUS  ) a Habeas  corpus  ps^oceedlng. 


Janua]:*y  3,  1938 


Honorable  John  C.  Pope 
Prosecuting  Attorney 
Webster  County 
KarshTleld,  Missouri 


bear  Sir: 


This  Is  to  acknowledge  receipt  of  your  request 
of  Hovember  30,  1837  for  an  opinion,  reading  as  follows: 

"A  person  is  held  In  the  county  Jail 
for  first  degree  murder  without  ball* 

He  applies  to  the  Su^roEie  Coiirt  for  a 
writ  of  Habeas  Corpxis,  and  the  Supreme 
Court  admits  him  to  ball*  Vlfho  Is 
liable  for  the  costs  of  such  p3?oceed<- 
IngsT" 


A diligent  search  of  our  statutes  has  failed  to 
reveal  who  would  be  liable  for  the  costs  In  a habeas 
corpus  proceedings*  This  very  situation  arose  In  the 
case  of  Pa  parte  Nelson,  253  Mo*  627*  In  this  case,  an 
application  for  a writ  of  habeas  corpus  was  granted  by 
the  Supreme  Court  and  the  costs  were  taxed  against  the 
petitioner*  Thereafter,  a motion  was  filed  by  petitioner 
to  set  aside  the  order  taxing  the  costs  against  him,  end 
the  co\irt.  In  ruling  upon  the  motion  to  set  aside  the  or- 
der taxing  the  costs,  said: 

"At  the  concon  law  no  costs  were  recoverable* 
(City  of  St*  M}uia  v*  Melnts,  107  Mo*  611*) 

Costs  In  Mlssoxn*!  being,  therefore,  purely 
creatures  of  the  statute,  enactmente  In  re- 
lation thereto  must  be  strictly  constznied* 

(State  ex  rel*  v*  Seibert,  130  Mo*  l*c* 

217;  St*  Louis  & Gulf  Railway  Co*  v*  Cape 
Girardeau,  etc*  hallway  Co*,  126  Mo*  Anp, 

272;  Lucas  v*  Brown,  127  Mo*  App*  645*) 
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”We  find  upon  an  examination  of  o\ir 
statute  in  regard  to  habeas  corpus  no 
provision  therein  in  regard  to  the 
taxation  of  costs*  Reference  must  be 
had,  therefore,  to  the  general  statute 
which  provides  (Sec*  2263,  R*  S*  1909) 
that  *ln  all  civil  actions,  or  pro- 
ceedings of  any  kind,  the  party  pre- 
vailing shall  recover  his  costs  against 
the  other  party,  except  in  those  cases 
in  which  a different  provision  is  made 
by  law*  * In  the  application  of  this 
general  rule  to  the  case  at  bar,  we  a re 
met  with  a condition  which  precludes 
the  assessment  of  the  costs  against 
*tho  other  party*  or  the  officer  who  had 
the  petitioner  in  custody  at  the  time  of 
the  issuance  of  the  writ*  Ihe  officer, 
who  was  the  sheriff  of  Jackson  county, 
held  petitioner  under  a. writ  regular 
on  its  face  which  had  been  issued  by 
a co\a*t  having  Jurisdiction  of  the 
subject-matter*  This  was  ample  to  protect 
the  sheriff  and  there  is,  therefore,  no 
authority  for  the  taxation  of  the  costs 
against  hlnj  nor  is  Uiere  authority  for 
the  taxation  of  same  against  the  peti- 
tioner* In  addition  to  the  absence  of 
a statute,  there  is  a manifest  injustice 
in  burdening  the  successful  part^  to  a 
proceeding  with  the  costs  of  same,  es- 
pecially in  a haoeas  corpus  suit  where 
the  pvirpose  of  t^ie  action  is  to  secxire 
the  liberty  of  the  petitioner* 

"There  belxif  a casus  omissus  in  this 
State  in  regard  to  tlie  taxation  of  costs 
in  habeas  corpus  proceedings,  this  coxirt 
cannot,  except  by  the  usurpation  of 
power,  tax  ttie  costs  herein  against  the 
petitioner  or  make  any  order  in  regard 
tiiereto*  In  the  absence  of  such  power 
wo  carmot  and  shotxld  not  concern  oui^ 
selves  with  payment  of  costs  heretofore 
made  by  the  par  tie’s  to  this  proceeding 
or  recognise  my  agreements  entered  into 
by  them  in  regard  to  same*" 
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fte  do  observe,  however,  that  certain  charges 
relative  to  the  allowing  of  the  writ  of  habeas  corpus 
may  be  paid  by  the  petitioner,  llils  Is  provided  for 
by  Section  1436  of  K.  S,  i..o.  1929,  reading  as  follows: 

"The  courts  and  magistrates  allowing 
a writ  of  habeas  corpus  may.  In 
tlieir  discretion,  require,  as  a 
duty  to  be  performed  In  order  to 
render  the  service  thereof  effectual, 
that  the  charges  of  bringing  up  tlie 
prisoner  and  conveying  him  back,  if 
remanded,  shall  be  paid  by  the  pe- 
titioner; and  In  such  case  tlie 
court  or  ^iiaglstrote  sliall,  on  the 
allowance  of  the  writ,  specify  the 
amount,  which  shall  not  exceed  ten 
cents  per  mile;  and  the  amount  so 
to  be  paid  shall  be  stated  In 
writing  on  the  wi-lt,  signed  by  the 
clerk.  If  In  term,  or  by  the  of- 
ficer by  whom  the  writ  Is  awarded." 


COHCLULION 


In  view  of  the  above.  It  Is  ovir  opinion  that 
since  the  Legislature  has  not  enacted  any  statute  govern- 
ing costs  being  taxed  against  any  party  to  a habeas  corpus 
proceeding,  that  no  costs  may  be  taxed  against  any  party 
to  such  proceeding. 


Yovirs  very  truly. 


KUSbhLL  C.  STONt 
Assistant  Attorney  General 


/iPiROVLD: 


J.  h . T AYajOR 

(Acting)  Attorney  General 


oOUNTY  TREASURjSR:  If  warrant  is  presented  when  no  funds 

are  available  to  i^ay  the  same,  Co"iity 
treasurer  should  follow  the  provisions  of 
Section  12171,  R.  S.  1929. 


January  0,  1938 


lur.  H«  rittman 
County  Treasurer 
Clinton  County 
rlattsburg,  iJ.s80url 


Dear  olrs 


This  Department  is  in  receipt  of  your  request 
for  an  opinion  of  sometime  ago  based  on  the  following 
facts  and  questions: 

"’.Ve  are  speaking  of  Coxinty  .Varrants, 
only,  that  are  subject  to  protest; 
and  for  the  convenience  of  our  tax- 
payers. 

"tor  instance;  where  a warrant  is 
presented  to  the  County  Treasurer  for 
payment  and  requesting  the  money, 
making  a blank  indorsement,  that  is. 

Just  signing  their  name  on  back  of 
warrant  and  not  making  an  assignment, 
that  is,  the  party  presenting  the 
warrant  doesn't  assign  the  warrant  to 
any  particular  party,  and  the  fund 
for  which  the  warrant  is  drawn  on  not 
having  enough  money  to  pay  warrant  in 
full,  not  from  a budget  standpoint, 
but  merely  Just  for  the  ti.  e being, 
possibly  tintil  tax  collections  are 
turned  over  the  following  month  aid 
Instead  of  taking  credit  for  warrant 
on  book,  irtilch  would,  of  course,  show 
an  over-draft  in  that  particular  fund; 

Can  the  Treasurer  pay  warrant,  of 
coTU'se,  at  par  value,  and  the  next  day 
protest  warrant  making  a deposit  in 
bazdc  of  warz^nt  at  par  value,  which  of 
course,  with  deposit  would  balauce 
accoimts. 
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”For  an  example:  Class  Ko«  6 have 
In  budget  yet  to  spend  this  year 
^7,581*64  Joalance  on  hand  cash 
i#160.69  - warrant  pi^jperly  filled 
out  favor  John  hoe  for  the  sum 
v200,00  presents  to  treasurer  for 
payment.  Indorses  warrant  as  John 
hoe,  Treasxirer  pays  warrant  s^200*00 
later  finds  not  enough  money  In  fund 
to  take  credit  on  book,  can  we  pay 
warrant  and  take  credit  for  same 
through  a deposit.  If  paid  and  de«> 
posited,  both  will  be  at  i)ar  value," 

iie  assume  by  the  example  which  you  have  present- 
ed that  you  carry  the  coxmty  accoimts  according  to  the 
classes  as  contained  In  the  Budget  Act,  Laws  of  iwlsaowl, 
1933,  page  340  et  seq.,  that  Is,  the  funds  are  not  carried 
In  a common  accovint.  Cash  receipts  of  a county  usvially 
run  Irregularly  dxirlng  the  months  throughout  the  year, 
Generally,  the  receipts  are  unusually  heavy  during  the 
months  of  l^ovember,  December  and  January,  'fhe  B\idget  Act, 
as  originally  written,  contained  no  provision  for  any 
transfer  of  fronds  and  hence  It  was  necessary  for  any  trans- 
fer, to  make  up  any  deficit  In  any  class,  to  be  made  at  the 
close  of  the  fiscal  year  providing  there  was  a surplus  In 
some  other  class.  But  irrespective  of  the  Budget  ^ct  and 
its  terms,  the  original  section  governing  your  duty  with 
respect  to  T/arrants  being  presented  wf:en  no  funds  are  avail- 
able, should  control  the  situation. 

Section  12171,  R,  S,  ho*,  1929  , Is  as  follows: 

"No  county  treasurer  In  this  state 
shall  pay  any  warrant  drawn  on  him 
unless  such  warrant  be  presented 
for  payment  by  the  person  in  whose 
favor  It  is  drawn,  or  by  his  assignee, 
executor  or  administrator;  and  when 
presented  for  payment.  If  there  be 
no  money  In  tlie  treasury  for  that 
purpose,  the  treasurer  shall  so 
certify  on  the  back  of  the  warrant, 
and* shal  1 date  and  subscribe  the  same." 
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'therefore,  in  answer  to  your  specific  question: 
Can  the  tre^suer  pay  a warrant  and  the  next  day  protest 
warrant  making  a deposit  In  beuik  of  warrant  at  par  value, 
which  with  deposit  would  balance  accounts?  we  are  of  the 
opinion  that  It  Is  your  duty  as  Treasurer,  If  there  Is  no 
i'uoney  In  the  treasiory  for  that  purpose,  that  same  should 
not  be  paid  but  that  you  should  certify  on  the  back  of  the 
warrant  that  there  Is  no  money  In  the  treasury  for  that 
purpose.  In  order  to  constitute  a valid  assignment,  the 
terms  of  Section  12172,  h,  o,  luo.  1929,  should  be  followed, 
as  was  stated  In  the  case  of  Isenhour  v.  County,  190  ko. 
163. 


f 

Yours  very  tinily 


OLlIVKH  w.  noljsn 
Assistant  Attorney-Creneral 


rtrrHCVKD; 


j.  s.  MLob 

(iicting)  Attorney -General 


O^Vh : aQ 


C0NS3RVATI0N  uCMdlSSION  ACT 
SCHOOLS;  ' 


Fines  collected* Tor  violation 
of  the  Game  and  Fish  Laws  go  to 
the  county  public  school  fund 
and  not  to  the  Conservation 
Commission. 


karch  8,  19;56, 


Honorable  Leo  A.  Politte, 
Prosecuting  Attorney, 
Franklin  County, 

Union,  kissoviri. 


Dear  Sir: 


We  acknowledge  receipt  of  your  reiiuest  of  February 
21st,  which  is  as  follows: 

"Inclosed  herewith  please  find  circular 
letter  which  I have  received  from  Con- 
servation Commission,  the  purpose  of 
which  is  to  divert  all  fines  for  the 
violation  of  the  Game  Laws  from  the  County 
School  If'xmds  to  Funds  of  the  Conservation 
Commission. 

"I  do  not  believe  the  terms  *feea,  monies, 
or  funds*  as  used  in  junendment  No.  4 apply 
to  fines  collected  in  the  inforccment  of 
the  law  of  Game  k Fish  Laws.  Certainly 
this  ijnendment  should  be  construed  stoutly 
a/^ainst  such  a charge. 

"I  am  advising  the  Judges  of  this  County 
to  ignore  this  letter  until  further  notice. 
Hov/ever,  if  I receive  an  opinion  from  your 
office  stating  that  these  fines  must  be 
turned  over  to  the  Commission,  we  will 
abide  by  your  opinion  in  the  matter." 

Attached  to  the  same  is  a form  letter  written  by 
the  Conservation  Commission  to  all  Justices  of  the  Peace 
and  Circuit  Judges  of  llssouri,  and  of  date  February  11, 
1938,  in  which  form  letter  a part  of  Constitutional  amend- 
ment No.  4 .creating  the  Conservation  Commission  is  embodied, 
and  in  which  form  letter  is  also  a resolution  adopted  by 
the  Conservation  Commission  on  January  17,  1938,  which 
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resolution  directs  that  all  Justices  of  the  Peace,  Circuit 
Clerks,  "and  all  agencies  \vhich  hare  to  do  with  the  assess- 
ment and  collection  of  penalties  for  the  infraction  of  the 
game  and  fish  laws  in  the  State  of  llissouri"  be  notified 
to  transmit  all  funds  accruing  from  fines  leried  by 
Justices  of  the  Peace  or  Courts  for  infraction  of  the  game 
and  fish  laws  of  the  State  to  the  Conserration  Commission 
at  Jefferson  City,  Missouri,  within  ten  days  following  the 
assessment  and  collection  thereof. 

The  foim  letter  rec^uests  that  efi'ectiTe  karch  1, 
1938,  all  monies  collected  as  fines  for  violation  of  the 
game  and  fish  laws  and  regulations  of  the  Commission  **bo 
remitted  by  you  directly  to  the  office  of  the  Conservation 
Commission  at  Jefferson  City,  Missouri,"  and  also  states 
that  upon  receipt  of  the  same,  proper  acknowledgement  will 
be  sent,  and  that  the  Conservation  Agent  will  supply  said 
Justices,  Circuit  Judges,  etc.,  with  proper  remittance  forms 
etc. 


We  construe  your  (question  to  be,  tersely  stated, 
the  following:  Do  the  fines  collected  in  criminal  prosecu- 
tions for  violation  of  the  Game  and  Pish  Laws  thereby  become 
a part  of  the  funds  that  must  necessarily  \mder  the  Conserva 
tion  Ccxomission  Act  be  used  for  the  purposes  of  that  Act 
and  no  other? 

In  order  for  such  fines  to  be  so  allocated  by  said 
Conservation  Commission  Act,  it  would  be  necessary  that  they 
be  included  in  that  part  of  the  said  Conservation  Comi'.ission 
Act  which  recites: 

"The  fees,  monies,  or  funds  arising 
from  the  operation  and  transactions  of 
said  Commission  and  from  the  application 
and  the  administratioh  of  the  laws  and 
regulations  pertaining  to  the  bird,  fish, 
game,  forestry  and  wild  life  resources  of 
the  State  and  from  the  sale  of  property 
used  for  said  purposes,  shall  be  expended 
and  used  by  said  Commission  for  the  control, 

♦ ♦ ♦«  of  the  wild  life  resources  of  the 
state  and  for  the  administration  of  the 
laws  pertaining  thereto. 
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Saotion  8 of  Article  XL  of  the  Constitution  of 
Missouri,  defining  the  source  of  the  county  school  fund, 
states: 

"All  monies,  stocks,  bonds,  lands  and 
other  property  belonging  to  a coimty 
school  fund;  * * * also  the  clear  proceeds 
of  all  penalties  and  forfeitures,  and  of 
all  fines  collected  in  the  sereral  counties 
for  any  breach  of  the  penal  or  military 
laws  of  the  state  * * * shall  belong  to 
and  be  securely  InTested  and  sacredly 
preserred  in  the  sereral  counties  ac  a 
county  public  school  fund  ♦♦♦,*» 

It  will  be  noted  that  the  Conserration  Comnission 
Act  does  not  in  terms  say  that  all  fines,  or  any  fines, 
shall  be  expended  or  used  by  said  Ctnmission*  It  speaks  of 
the  term  "fees"  and  of  "funds  arising  from  the  operation 
and  transactions  of  the  ccximission,"  and  the  term  "monies" 
as  there  used  is  giren  meaning  by  the  other  designations 
there  made  and  is  restricted  to  monies  of  the  same  general 
nature  as  those  designated. 

In  United  Jtates  ▼.  Baumgartner,  259  F.  722,  725, 
speaking  of  the  doctrine  of  ejusdem  generis,  the  court  says 
that  it 

"in  its  practical  application  simply 
means  that  'general  and  specific  words 
which  are  capable  of  an  analagous 
meaning,  being  associated  together, 
take  color  from  each  other,  so  that  the 
general  words  are  restricted  to  a sense 
analagous  to  the  less  general.*" 

The  court  there  said: 

"The  simie  maxim  or  rule  was  stated  by 
Lord  Tenterden  in  a little  different 
language:  'Where  a statute  or  other 
document  enumerates  ssTeral  classes  of 
persons  or  things,  and  immediately  follow- 
ing and  classed  with  such  enumeration 
the  clause  embraces  "other"  persons  or 
things,  the  word  "other"  will  generally 
be  read  as  "other  such  like,"  so  that  per- 
sons or  things  therein  comprised  may  be 
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read  as  ejusdam  generis  with,  and  not 
of  a quality  superior  to  or  different  from, 
those  specif ioally  enumerated.*** 

Under  that  rule  it  would  seem  that  the  fair  meaning 
of  the  terms  ’’fees,  monies,  or  funds  arising  from  the  opera- 
tion and  transactions  of  said  commission,  and  frtm  the 
application  and  the  administration  of  the  laws  and  regula- 
tions** does  not,  as  contained  in  said  Conseryation  Commission 
Amendment,  embrace  and  include  the  fines  collected  in 
criminal  proceedings  in  enforcing  the  Game  and  Fish  Laws. 

To  hold  that  it  did  would  be  to  repeal  by  implication 
Section  8 of  Article  XI  of  the  Constitution,  which  latter 
specifically  earmarks  **all  fines  collected  in  the  several 
counties  for  any  breach  of  the  penal  * * * laws  of  the  state.** 

Repeals  by  implication  are  not  favored  by  the  law, 
and  neither  a statute  nor  a constitutional  provision  will  be 
repealed  by  implication  by  a later  enactment  of  a statute  or 
constitutional  provision,  respectively,  if  meaning  can  be 
given  to  both  statutes  or  to  both  constitutional  provisions. 
The  more  worthy  desire  and  the  course  followed  by  the  courts 
with  reference  thereto  is  to  give  force  and  effect  to  the 
earlier  provision  except  Insofar  as  the  later  provision  is 
in  conflict  or  wholly  inconsistent  with  the  earlier. 

These  fines  are  the  result  of  the  enforcement  of  the 
criminal  laws  of  the  State,  rather  than  the  administration 
of  the  provisions  of  the  Conservation  Commission  Act.  Said 
fines  must  necessarily  come  within  the  purview  of  Section  8 
of  Article  XI,  supra,  meaning  can  be  given  to  this  section 
and  also  to  the  Conservation  Commission  Act  by  holding  that 
the  fines  so  collected  go  to  the  public  school  fund,  liean- 
ing  cannot  be  given  to  both  acts  as  to  the  disposition  of 
fines  by  holding  that  such  fines  go  to  the  Conservation 
Commission. 


COMCLUSIOM 

It  is  our  opinion  that  the  fines  collected  in  the 
counties,  regardless  of  whether  they  be  collected  in  proceed- 
ings before  Circuit  Courts  or  Courts  of  Justices  of  the  Peace, 
as  penalties  for  violation  of  the  Game  and  Fish  Laws  cannot 
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lawfully  be  paid  direct  to  the  Conaerration  Commleslon, 
and  are  not  such  monies  or  funds  as  are  required  under  the 
Conseryation  Commission  Act  to  be  paid  to  or  expended  by 
said  Conaerration  Commission,  but,  on  the  contrary,  they 
are  to  be  disposed  of  under  the  prorialons  of  Section  8 
of  Article  XI  of  the  Constitution  of  Vissouri,  and  required 
to  be  paid  into  the  county  public  school  fund. 


Totirs  rery  truly. 


UihdCH  lATSON, 

Assistant  Attorney  Crsneral. 
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Prosecutions  under  chapter  43  Revised 
Statutes  of  Missouri,  1929,  must  be 
commenced  within  one  year  from  date 
of  violation* 


April  5,  1938 


Mr*  Leo  Politte, 

Prosecuting  Attorney, 

Franklin  County, 

Union,  Missouri* 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  dated 
Apxd.1  1,  1936,  for  an  official  opinion,  which  is  as  folJowsi 

"May  a prosecution  be  instituted  tin- 
der Section  8236,  Laws  of  Mlssotiri, 

1931,  page  227  for  felonious  kill- 
ing of  a deer  more  than  one  year 
after  the  offenso  is  alleged  to  have 
been  oomnitted,  or  does  Section  8293 
R*S*  Mo*,  1929,  bar  prosecution  for 
felonious  killing  of  deer  after  one 
years'  time  has  expired* 

Affidavit  for  information  under  Section 
6236  has  been  filed  against  a defend- 
ant for  feloniously  killing  a deer  in 
1936,  but  the  Justice  of  the  Peace  re- 
fuses to  bind  the  defendant  over  for 
trial  in  the  Circuit  Court  until  I 
obtain  an  opinion  from  your  office  on 
the  above  question*  I would  like  to 
have  an  opinion  on  this  question  as 
early  as  possible  because  several 
prosecutions  are  waitixig  a decision 
in  this  matter*" 

Section  8236,  Article  II,  chapter  43  of  the  Revised 
Statutes  of  1929,  was  repealed  in  the  Session  Laws  of  Missouri, 
1931,  page  227,  but  was  given  the  same  section  nuinber  as  set 
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out  in  the  Revised  Statutes  of  Missouri^  1929^  and  is  still 
a part  of  chapter  43 « Article  II  of  the  Revised  Statutes  of 
Missouri,  1929.  This  section  declared  it  unlawful  to  hunt 
for,  or  to  kill  or  attempt  to  kill  any  deer,  etc.,  and  pro- 
vided as  a pxmisiiment  at  imprisonment  in  tiie  state  penitenti- 
ary for  a term  not  exceeding  two  years,  or  hy  imprisonment 
in  the  county  Jail  not  less  than  thirty  days,  or  hy  a fine 
of  not  less  than  one  himdred  dollars  (llOO.OO),  or  more  than 
five  htindred  dollars  ($500.00),  or  oy  both  such  fine  and 
imprisonment. 

Under  the  general  law  of  limitations  of  actions,  the 
violation  of  thi  s act  could  be  prosecuted  by  ooimnenoeiaent  at 
any  time  within  throe  years  from  the  time  of  the  violation, 
but  under  Section  8293,  Article  II,  chapter  43  of  the  Revised 
Statutes  of  Missouri,  1929,  the  liMtation  has  been  reduced 
to  the  filing  within  one  year.  Section  8293  reads  as  follows 

"Limitation  of  prosecution.— Prose- 
cut  ions  under  this  chapter  may  be 
comrenced  within  one  year  from  date 
of  violation  of  any  provision  of 
this  chapter,  either  by  indictmient, 
complaint  or  information." 

The  word  "may"  as  used  in  this  section  is  mandatory  and  is 
used  interchangeably  with  the  words  "shall"  and  "must".  In 
the  case  of  Kansas  City , Missouri  v.  J.  I.  Case  Threshing 
Machine  Go.,  87  S.W.  (2d)  196,  l.c.  206;  537  Mo.  913,  the 
Court  held: 


"The  words  *raust,  may,  and  shall* 
are  constantly  used  interchangeably 
in  statutes  and  without  regard  to 
their  literal  meaning;  and  in  each 
case  are  to  be  given  that  effect 
which  la  necessary  to  carry  out  the 
intention  of  the  Legislature  as 
determined  by  ordinary  rules  of  con- 
struction. 59  C.  J.  1081,  Section 
635;  25  R.  C.  L.  768,  Section  12; 

2 Lewis-  Sutherland  (2d  Ld.)  1153, 
Section  640;  Maxwell  on  Interpre- 
tation of  Statutes  (5th  Ed.)  389; 
Endlich  on  Interpretation  of  Stat- 
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utes,  416-419,  Sections  306,  307. 

*A  mandatory  construction  will 
usually  be  given  to  the  word  *inay" 
where  public  interests  are  concern- 
ed and  the  public  or  third  persons 
have  a claim  de  Jure  that  tiae  power 
conferred  shoiild  be  exercised  or 
whenever  something  is  directed  to 
be  done  for  the  sake  of  Justice  or 
the  public  good.  *"•»  * * 

As  noted.  Section  8293  limits  the  prosecution  of  all 
the  violations  xmder  chapter  43  Revised  Statutes  of  Missouri, 
1929  in  that  it  requires  the  conmencement  of  the  violation 
of  any  provision  of  thl  s chapter  to  be  commenced  within  one 
year  ^i^lle  the  ordinary  limitations  of  a felony  which  la  set 
out  in  Section  8236,  Session  Laws  of  1931,  page  927,  is  that 
the  prosecution  must  be  commenced  within  three  years  after  the 
conanlssion  of  such  offense.  This  limitation  Is  governed  by 
Section  3392,  Article  2,  chapter  29  of  the  Revised  Statutes 
of  Missouri,  1929,  whi  ih  reads  as  followst 

"Indictments  or  informations  re- 
quired In  three  and  five  years, 
in  what  cases.— No  person  shall  be 
tried,  prosecuted  or  punished  for 
any  felony,  other  than  as  specified 
In  the  next  preceding  section,  un- 
less an  indictment  be  fo\md  or  In- 
formation be  filed  for  such  offense 
within  three  years  after  the  commis- 
sion of  such  offense,  except  Indict- 
ment or  informations  for  bribery  or 
for  corruption  in  office  may  be 
prosecuted  if  found  or  filed  within 
five  years  after  the  commission  of 
the  offense." 

Section  3393,  Article  2,  chapter  29,  R.S.  Mo.  1929, 
reads  as  follows: 

"When  In  one  year. — No  person  slaall  be 
prosecuted,  tried  or  ptmlshed  for  any 
offense,  other  than  felony,  or  for 
any  fine  or  forfeltva*e,  ■unless  the 
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indictment  be  foxind  or  prosecution 
be  instituted  within  one  year  after 
the  commission  of  t^e  offense,  or 
inouri  ing  the  fine  or  forfeltvire#" 

Also  Section  3399,  Article  2,  chapter  29,  R.S.  Mo. 

1929,  reads  as  follows i 

"Precedlnp  sections  construed*— 

The  preceding  sections  of  this 
article  shall  not  e^ply  to  any  bill, 
complaint.  Information,  indictment 
or  action,  which  is  or  shall  be 
limited  by  any  statute  to  be  brotight, 
had,  commenced  or  prosecuted  within 
a shorter  or  longer  time  than  is 
prescribed  in  said  sections;  but 
such  bill,  complaint.  Information, 

Indictment  or  dbher  suit  shall  be 
brought  and  prosecuted  within  the 
time  limited  by  such  statute*" 

Under  this  section  any  statute  can  be  enacted  vhlch  would 
limit  the  conmencement  for  prosecution  within  a stiorter  or 
longer  time  than  Is  prescribed  in  the  general  law.  Sections 
3392  and  3393,  supra,  cover  the  limitation  of  action  \inder 
the  general  law*  Section  8293,  R.S*  Mo*  1929  has  made  the 
limitation  shorter  than  is  usiially  set  out  in  the  general 
law.  This  section  applies  to  all  violations  \inder  Article 
2,  chapter  43  of  tlie  Laws  of  Missouri,  1929* 

Section  8293,  supra.  Is  not  ambiguous  and  plainly 
states  that  the  action  must  be  conxaenced  within  one  year  from 
the  date  of  the  violation  of  any  provisions  of  chapter  43* 

In  the  case  of  O'Malley  v.  Continental  Life  Insurance  Company, 
75  S.  W.  (2d)  837  l.c.  839;  336  Mo.  1116,  the  Court  held* 

"The  legislative  intent  In  the  en- 
actment of  the  law  Is  to  be  sought 
and  effectuated.  This  Is  the  rule 
of  first  Importance  in  statutory 
interpretation.  To  ascertain  such 
intent  we  invoke  as  aids  such  of  the 
auxiliary  irules  of  Interpretation  as 
may  seem  to  bear  with  Incidence  as 
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direct  as  mayte  upon  the  matter 
in  hand.  Briefly  stated,  these 
in  substance  recognise  and  re> 
quire  that  the  language  of  the 
act  be  ccoiaidered  (25  R.C.L., 

Section  216,  p.  961) | that  each 
word  be  accorded  its  ordinary 
meaning,  generally  speakingi  and 
that  in  construing  a word  or  ex- 
pression of  a statute  susceptible 
of  two  or  more  meanings  the  court 
will  adopt  that  interpretation 
moat  in  accord  with  the  manifest 
purpose  of  the  statute  as  gather- 
ed from  the  context  (Id.,  Section 
237,  p.  994).* 

In  the  case  of  State  ex  rel.  Jobb  ▼.  Thooqpson,  State 
Auditor,  6 S.  W.  (2d)  57,  the  Court  statedi 

*'A  statute  is  not  to  be  read  as  if 
open  to  construction  as  a matter  of 
course.  It  is  only  in  the  case  of 
ambiguous  statutes  of  uncertain 
meaning  that  the  rules  of  construction 
can  have  any  ajqpll cation.  Where  the 
language  of  a statute  is  plain  and 
xuiambiguous  and  its  meaning  clear 
and  unmistakable,  there  is  no  room 
for  construction,  and  the  courts 
are  not  permitted  to  search  for  its 
meaning  beyond  the  statute  itself.'* 

« « « 

**lf  the  words  (of  the  statute)  ar 
free  fz*om  ambiguity  and  doubt  and 
express  plainly,  clearly  and  dis- 
tinctly the  sense  of  the  framers  of 
the  instrument,  there  is  no  occasion 
to  resort  to  other  means  of  inter- 
pretation. It  is  not  allowable  to 
interpret  what  has  no  need  of  in- 
terpretation. The  statute  itself 
fxir^shes  the  best  means  of  its  own 
exposition;  and  if  the  sense  in  which 
words  were  intended  to  be  used  can 
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Le  clearly  ascertained  from  Its 
parts  and  proTislons,  the  intention 
thus  Indicated  will  preTail  without 
resorting  to  other  means  of  siding 
in  the  construction.'  Lewis-Suther- 
land  Stat.  Const,  vol.  2 (2d  Ed. } 
p.  698." 

In  the  case  of  Dshlin  v.  Missouri  Commission  for  the 
Blind,  262  S.W.  420,  l.c.  423,  the  Court  saidt 

"A  statute  that  is  clear  in  its  terms, 
and  leaves  no  room  for  construction 
must  be  enforced  as  written  but  if  it 
not  clear,  and  there  is  any  room  for 
construction,  then  the  reason  and 
sense  of  the  statute  will  control  in 
determining  its  meaning.’* 

The  Legislature,  in  passing  Section  829S,  R.S.  Mo.  1929, 
should  have  been  aware  that  most  felonies  came  within  the  stat- 
ute of  limitation  of  three  years,  and  most  siisdemeanors  came 
within  the  statute  of  limitation  of  one  year,  and  by  passing 
Section  8293,  it  was  the  intent  of  tlie  Legislature  that  on 
actions  \ander  chapter  43  should  be  ccmsnenced  within  one  year 
from  the  date  of  the  violation. 

The  general  law  in  respect  to  felonies,  as  stated  be- 
fore, relates  that  the  commencement  of  the  action  must  be 
commenced  within  three  years  frcmi  the  date  of  the  violation, 
but  the  special  law  as  set  out  in  Section .8293  sets  out  that 
under  chapter  43,  the  commencement  of  the  action  must  be 
commenced  within  one  year  from  the  date  of  the  violation. 

In  the  case  of  State  v.  Harris,  87  S.W.  (2d)  1026,  l.c.  i029| 
337  Mo.  1052,  the  Court  saidt 

"'Where  there  is  one  statute  dealing 
with  a subject  in  general  and  compre- 
hensive terms  and  another  dealing 
with  a part  of  the  same  subject  in  a 
more  minute  and  definite  way,  the  two 
should  be  read  together  and  harmonized, 
if  possible,  with  a view  to  giving 
effect  to  a consistent  legislative  pol-- 
loy;.but  to  the  extent  of  any  necessary 
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repxigziancy  between  them  the  special 
will  prewail  over  the  general  statute. 

Where  the  special  statute  is  later, 
it  will  be  regarded  as  an  exception 
to,  or  qualification  of,  the  prior 
general  one|  and  idle  re  the  general 
act  is  later,  the  special  will  be  con- 
strued as  remaining  an  exception  to 
its  terms,  unless  it  is  repealed  in 
express  words  or  by  necessary  impli- 
cation,*" 

In  the  case  of  State  ex  rel.  v*  Brown,  68  S.W.  (2d) 
55,  l.c.  59j  334  Uo.  78,  the  Court  saldi 

*«  « « « In  such  ease  the  rule  appli- 
cable is  tliet  *iriiere  there  is  one  stat- 
ute dealing  with  a subject  in  general 
and  oomprehenslwe  terms  and  another 
dealing  with  a part  of  the  same  sub- 
ject in  a more  minute  and  definite 
way,  the  two  should  be  read  together 
and  harmonised,  if  possible,  with  a 
view  to  giving  effect  to  a consistent 
legislative  pollcyi  but  to  the  extent 
of  any  necessazT^  repugnancy  between 
them,  the  special  will  prevail  over 
the  general  statute.  W^re  the  special 
statute  is  later,  it  will  be  regarded 
as  an  exception  to,  or  qualification 
of,  the  prior  general  one}  and  where 
the  general  act  is  later,  the  special 
will  be  construed  as  rexnaining  an 
exception  to  its  terms,  unless  it  is 
repealed  in  express  words  or  by 
necessary  implication.*  Tevis  et  al. 

V.  Poley,  325  Mo.  1050,  1054,  30  S.W. 

(2d)  68,  69}  State  ex  rel.  Buchanan 
County  V.  Pulks,  296  Ho.  614,  626,  247 
S.W.  129}  State  ex  inf.  Barrett  v. 

Imhoff,  291  Mo.  603,  617,  238  S.W.  122. 

If  there  be  any  repugnancy  between 
these  two  statutes,  the  general  statute, 
section  4556,  must  yield  to  the  special 
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statute,  section  5613." 

In  the  case  of  Tevis  et  al.  v.  Foley,  30  S.W.  (2d) 

68,  1.0.  60;  326  Mo.  1050,  the  Court  saldt 

”«  « « « In  this  situation  the  rule 
of  construction  Is  that,  *«here 
there  la  one  statute  dealing  with 
a subject  In  general  and  compre- 
hensive terms  and  another  dealing 
with  a part  of  the  same  subject  In 
a more  minute  and  definite  way,  the 
two  ahould  be  read  together  and 
harmonised.  If  possible,  with  a 
view  to  giving  effect  to  a eonalstent 
legislative  policy;  but  to  the  extent 
of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over 
the  general  statute. "«  « « « « « 

Bets  V.  Kansas  City  Southern  Railway  Company,  284  S.Vi. 

465,  1.0.  462;  357  Mo.  913,  the  Court  saldi 

"Judge  Ragland,  speaking  for  this 
ooxs?t  In  banc  In  Orler  v.  Railway 
Co.,  286  Mo.  loo.  oit.  634,  228 
S.W.  457,  reviewing  the  selfaame 
statute,  recognised  the  well-settled 
rule  when  he  saldt 

*The  primary  rule  for  the  Interpre- 
tation of  statutes  Is  that  the  legis- 
lative Intention  Is  to  be  ascertained 
by  means  of  the  words  It  has  used.' 

All  other  rules  are  Incidental  and  mere 
aids  to  be  Invoked  alien  the  meaning 
la  clouded.  When  the  language  Is  not 
only  plain,  but  admits  of  but  one  mean- 
ing, these  auxlllaz^  rules  have  no 
office  to  fill.  In  such  case  there 
Is  no  room  for  construction.'" 
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CONCLUSION 


In  view  of  liie  above  authorities^  it  is  the  opinion 
of  this  department  that  a proseoution  cannot  be  instituted 
or  conmenoed  under  Section  6236,  Laws  of  Missouri,  1931, 
page  227,  for  the  felonious  killing  of  a deer  more  than 
one  year  after  the  offense  is  alleged  to  have  been  committed. 
Section  6293,  R.S.  Mo.  1929  provides  for  imprisonment  in 
the  state  penitentiary  and  thereby  desnigates  the  crime  as 
a felony,  but  la  not  governed  by  Section  3392  vdiich  applies 
only  as  a general  law  in  case  of  felony. 

Section  6236  as  above  set  out  lawfully  limits  the 
commencement  of  the  prosecution  to  a shorter  term  in  con* 
fcrmity  with  Section  3399  of  the  Revised  Statutes  of  Missouri 
1929. 


Respectfully  submitted. 


W.  J. 

Assistant  Attorney  Cener al 


APPROVED* 


J.  TAILOR 

(Acting)  Attorney  General 
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School  bus  privately  owned  must  be  registered 
and  obtain  license  plates. 


..prll  22,  1938 


Hon.  John  0.  Poi>« 

Prosecuting  Attorney 
'•.ebster  County 
Imrshfleld,  llissouri 

bear  sir: 

This  will  acknowledge  receipt  of  your  letter  of 
^prll  6,  1936,  in  which  you  request  an  opinion  on  the 
following  question: 

"Is  a school  bus  driver,  who  owns  his 
own  b\i8  and  uses  it  only  for  the 
transportation  of  school  children,  re- 
quired to  purchase  state  automobile 
license  plates?** 

section  7761,  ^xtra  Session  Laws  of  1933-34,  is 
in  part  as  follows: 

**aTery  owner  of  a motor  vehicle  or 
trailer,  which  shall  be  operated  or 
driven  upon  the  highways  of  this  state, 
shall  except  as  herein  otherwise  ex- 
ressly  provided,  cause  to  be  filed, 
y mail  or  otherwise,  in  the  office  of 
the  commissioner,  an  application  for 
registration  on  a blank  to  be  furnished 
by  the  oommiss loner  for  that  purpose,". 

The  exception  to  the  provisions  of  this  section 
appear  in  oection  7767,  R.S.  Missouri,  1929,  which  is  in 
part  as  follows : 

"Motor  vehicles  used  as  ambulances, 
patrol  wagons  and  fire  apparatus, 
owned  by  any  municipality  of  this  state, 
shall  be  exempt  from  all  of  the  pro- 
visions of  this  article  while  beixig 
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operated  within  the  limits  of  suoh 
munlolpallty,  but  the  municipality 
may  regulate  the  speed  and  use  of 
such  motor  Tehloles  owned  by  them; 
and  all  other  motor  Tehloles  owned 
by  municipalities,  counties  and 
other  political  subdlTlsions  of  the 
state  shall  be  exempt  from  the  pro- 
Tlslons  of  this  article  requiring 
registration,  proof  of  ownership  and 
display  of  number  plates:** 

It  is  to  be  notioed  that  these  exempted  Tehloles 
must  be  owned  by  the  municipality,  county  or  other  polit- 
ical subdlTision  of  the  abate, 

Section  7701,  supra,  requires  all  motor  Tehioles 
to  be  registered  and  a license  plate  obtained  except  as 
''otherwise  expressly  proTided**,  The  exceptions  to  k»eotion 
7761  do  not  expressly  exempt  a motor  Tohiole  \mless  it  is 
owned  by  a political  subdiTision  of  the  state.  This  school 
district  - the  political  subdiTision  here  - does  not  own 
this  bus,  but  it  is  priTutely  owned. 


C0NCLD6I0H 


Therefore,  it  is  the  opinion  of  this  department  that 
a s<^ool  bus,  owned  priTately,  eTen  though  used  exolusiTely 
for  the  transportation  of  school  children,  must  be  registered 
and  a license  plate  obtained  therefor  as  proTided  in  L>eotion 
7761,  supra. 

Respectfully  submitted. 


TIRii  Vi.  BURTON 
..ssistant  attorney  Qeneral 


-iPPROTKD  By: 


(, acting)  Attorney  General 


TAXATION  AND  Expense  of  printing  lists  of  delinquent  lands  under 
REV-NUE:  the  Jones-Munger  Law  shall  be  paid  out  of  the  county 

traasxiry. 


July  14,  1938 


■V 


Hon.  John  C.  Pope 
Prosecuting  Attorney 
Webster  bounty 
Marshfield,  Mlsso\iri 

Dear  Mr,  Pope: 

We  desire  to  acknow«dge  yoiir  request  for  an  opinion 
on  July  12th,  In  regard  to  who  Is  liable  for  printing  fee 
In  publloatlors  for  sale  \nider  the  Jones-Munger  Act,  iriiich 
Is  as  follows: 


"Would  the  county  court  be  liable 
for  the  printer*  s fee  for  publishing 
the  land  descriptions  of  land  to 
be  offered  for  sale  for  dellnq\2ent 
taxes  for  the  years  1936,  1936  and 
1937  on  tracts  that  were  not  sold 
and  upon  which  there  was  no  bid?" 


That  part  of  Section  9962  b of  the  Laws  of  Missouri 
1933  relating  to  expense  of  printing  the  published  list 
of  delinquent  lands  Is  as  follows: 


"The  expense  of  such  printing  shall 
be  paid  by  the  pxxrchaser  or  purchasers 
of  the  1 uds  and/or  lots  sold  and  shall 
not  exceed  the  rate  fixed  In  the  county 
printing  contract.  If  any,  but  In  no 
event  to  exceed  the  legal  rate  for  the 
entire  notice,  as  such  legal  rate  la 
fixed  by  Sec.  13773,  which  cost  of 
printing  at  the  rato  specified  shall  be 
taxed  as  part  of  the  costs  of  the  sale 
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of  any  land  or  lot  contained  in  auch 
list  and  disposed  of  at  such  sale, 
and  the  total  cost  of  printing  such 
notice  shall  be  proz*ated  against  all 
such  lands  or  lots  so  sold  or  redeemed 
prior  to  any  auch  sale." 


Said  Section  9958b  supra  was  amended  In  the  Laws  of 
Mlssoxirl  1935,  at  page  403,  and  that  part  of  said  section 
relating  to  the  printing  of  published  lists  of  dellnqxient 
lands,  as  amended,  la  as  follows i 


"The  expense  of  such  prlntlzig  shall 
be  paid  out  of  the  oo\mty  treasury 
and  shall  not  exceed  the  rate  fixi^ 
In  the  county  printing  contract.  If 
any,  but  In  no  event  to  exceed  one 
dollar  for  each  description,  which 
coat  of  printing  at  the  rate  paid  by 
the  county  shall  be  taxed  as  part  of 
the  coats  of  the  sale  of  anv  land  or 
lot  contained  In  such  list." 


Said  Section  9958b  of  the  1936  Laws  of  Kissouri  was  in 
full  force  and  effect  before  the  publication  for  sale  of  lands 
on  the  first  Monday  In  November  of  said  year  1935. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that  the 
expense  of 'the  printing  of  the  lists  of  delinquent  lands  for 
sftle  under  the  Jones-Munger,  law  for  the  years  1935,  1935  and 
1937  shall  be  paid  out  of  the  county  treasury. 


Kespectfully  submitted. 


S.  V.  MEDLINO 

Assistant  Attorney  Oeneral 

APPROVED* 


■J.  2,  TAYim 

(Acting)  Attorney  General 
SVMiRT 
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: Sheriff  entitled  to  fees,  as  set  out  In  Section 
11791,  for  duties  pQj*formed  under  Section  3791, 
Session  Laws  1937,  page  ZZZ, 


August  5,  1938 


Honorable  J.  F.  Hamsey,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Sir: 


We  acknowledge  your  rec^uest  for  an  opinion 
dated  July  5,  1936,  which  request  reads  as  follows: 

'*The  Laws  of  1937,  at  page  2S1,  nake 
proTision  for  the  carryi^  out  of  the 
death  sentence,  when  one  is  conrlcted 
and  sentenced  by  the  proper  Courts, 
at  the  Missouri  Stats  Penltentleury 
under  the  superTision  and  direction 
of  the  Warden. 

"ProTlsion  is  also  made  for  the 
certification  of  the  action  of  said 
Courts  to  the  Sheriff  of  the  County  in 
which  conriction  and  sentence  is  had  and, 
anied  with  this  authority,  the  Sheriff  is 
directed  to  deliTsr  the  one  so  conrioted 
to  the  Warden  at  the  proper  time. 

"As  far  as  can  be  ascertained,  no 
proTision  is  made  for  paying  the  mileage, 
per  diem  or  other  items  of  cost  neces- 
sarily incurred  by  the  Sheriff  for  his 

serTioes. 

"Inasmuch  as  the  conrict  is  dellTered  to 
the  Warden,  not  as  a regular  conTiet,  but 
for  safekeeping  until  the  day  of  execution, 
the  question  has  been  raised  as  to  whether 
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the  aforesaid  costs  are  properlj 
chargeable  to  fluids  regularlj  appro- 
priated for  the  support  of  the 
Penitentiary,  or  whether  they  should 
be  taxed  as  costs  in  the  Circuit  Cou  t 
where  conTiotion  is  had  and  paid  out  of 
funds  appropriated  for  the  paynent  of 
criminal  costs. ** 

Section  3719,  Laws  of  Missouri,  1937,  page  222, 
reads  as  follows: 

"When  judgment  of  death  is  rendered  by 
any  court  of  competent  jurisdiction  a 
warrant  signed  by  the  judge  and  attested 
by  the  clerk  under  the  seal  of  the 
Court  must  be  drawn  and  dellTered  to 
the  sheriff.  It  must  state  the  coutIo- 
tion  and  judgment  and  appoint  a day  on 
which  the  judgment  must  be  executed, 
which  must  not  be  less  than  thirty  nor 
more  than  sixty  days  from  the  data  of 
judgment,  and  must  direct  the  sheriff 
to  delirer  the  defendant,  at  a time 
specified  in  said  order,  not  more  than 
ten  days  from  the  date  of  judgment,  to 
the  warden  of  the  State  Penitentiary  at 
Jefferson  City,  Missouri,  for  execution." 

Under  this  section,  the  court  must  direct  the  Sheriff 
to  delirer  the  defendant  to  the  Warden  of  the  State  Penitentiary. 

Section  11791,  R.  S.  Mo.  1929,  reads  as  follows: 

" ♦ ♦ ♦ For  the  serrlces  of  takljm 
oonTiets  to  the  penitentiary,  the  sheriff, 
county  marshal  or  otker  officer  shall  re- 
oeire  the  sum  of  three  dollars  per  day  for 
the  time  actually  and  necessarily  employed 
in  trareling  to  and  from  the  penitentiary, 
and  each  guard  shall  reoeiTS  the  sum  of 
two  dollars  per  day  for  the  same,  and  the 
sheriff,  county  marshal  or  other  officer 
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and  guaid  shall  recelTe  fire  cents  per 
mile  for  the  distance  necessarily 
traTcled  in  going  to  and  returning 
from  the  penitentiary,  the  time  and 
distance  to  be  estimated  by  the  most 
usually  trareled  route  from  the  place 
of  departure  to  the  penitentiary;  the 
sum  of  fire  cents  per  mile  for  each  mile 
trareled,  while  being  taken  to  the 
penitentiary,  shall  be  allowed  to  the 
sheriff  to  corer  all  expenses  of  each 
conrict  while  being  taken  to  the  peai> 
tentiary;  and  all  persona,  conricted  and 
sentenced  to  imprisonment  in  the  peni- 
tentiary at  any  term  or  setting  of  the 
court,  shall  be  taken  to  the  penitentiary 
at  the  same  time,  unless  prerented  by 
sickness  or  unaroldable  accident.  In 
cities  haring  a population  of  two  hundred 
thousand  inhabitants  or  more,  conriets 
shall  be  taken  to  the  penitentiary  not 
oftener  than  twice  in  any  one  month. 

When  three  or  more  conriets  are  being 
taken  to  the  penitentiary  at  one  time, 
a guard  may  be  employed,  but  no  guard 
shall  be  employed  for  a less  number  of 
conriets  except  upon  the  order,  entered 
of  record,  of  the  Judge  of  the  court  in 
which  the  eonriction  was  had,  and  any 
additional  guards  employed  by  order  of 
the  Judge  shall,  in  no  erent,  exceed  one 
for  erery  three  prisoners;  and  before 
any  claim  for  taking  conriets  to  the  peni- 
tentiary is  allowed,  the  sheriff,  or  other 
of fleer  conreying  such  eonriet,  shall 
file  with  the  state  auditor  an  itemized 
statement  of  his  account,  in  which  he 
shall  gire  the  name  of  each  conrict  con- 
reyed  and  the  name  of  each  guard  actually 
employed,  with  the  number  of  miles  neees- 
sarily  trareled  and  the  number  of  days 
required,  which  in  no  case  shall  exceed 
three  days,  and  which  account  shall  be 
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signed  and  sworn  to  by  such  officer 
and  accompanied  by  a certificate  from 
the  warden  of  the  penitentiary,  or 
his  deputy,  that  suck  convicts  hare 
been  dellyered  at  the  penitentiary 
and  were  accompanied  by  eacn  of  the 
officers  8Lnd  guards  named  in  the 
account*" 

As  stated  above,  under  Section  3719,  Laws  of 
Idissouri,  1937,  it  provided  that  the  defendant  must  be  de- 
livered by  the  Sheriff  to  the  Warden,  and  in  Section  11791, 
supra,  it  provided  that  in  order  that  the  Sheriff  obtain 
his  fees,  the  bill  should  be  accompanied  by  a certificate 
from  the  Warden  of  the  Penltentiaury  or  his  deputy  that  such 
convict  had  been  delivered  at  the  Penitentiary.  Both  the 
section  under  the  1929  statutes  and  the  section  under  the 
1937  Session  Laws  provided  for  the  same  duties  of  the  Sheriff 
and  also  provided  for  the  talcing  of  the  convict  to  the 
Penitentiary*  In  reading  the  two  sections  together,  and  in 
construing  the  two  sections  together,  one  must  look  at  the 
purpose  of  the  two  sections*  Both  sections  had  the  same 
purpose  and  should  be  read  together* 

In  the  case  of  Betz  vs*  Columbia  Telephone  Company, 
(App*)  £4  S.  W*  ( 2d)  224,  the  court  saidt 

"To  get  at  the  true  meaning  of  the 
language  of  the  statute,  the  court  must 
look  at  the  whole  purpose  of  the  act, 
the  law  as  it  was  before  enactment,  and 
the  change  in  the  law  intended  to  be 
made . " 

Section  3719,  Session  Laws  1937,  did  not  change  the 
purpose  of  Section  11791,  supra,  and  the  Sheriff  should  be 
entitled  to  the  s‘'me  fees  under  Section  3719,  Session  Laws 
1937,  as  he  is  entitled  to  under  Section  11791,  R.  S*  l£o* 
1929*  59  C*  J*,  at  page  961,  sets  out  the  following: 

"In  construing  a statute  to  give  effect 
to  the  intent  or  purpose  of  the  legis- 
lature, the  object  of  the  statute  must 
be  kept  in  mind,  and  such  construction 
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placed  upon  it  as  will,  if  possible, 
effect  its  purpose,  and  render  it 
Tolid,  even  though  it  be  somewhat 
indefinite.  To  this  end  it  should  be 
giren  a reasonable  or  liberal  construc- 
tion; and  If  susceptible  of  more  than 
one  construction,  it  must  be  given 
that  which  will  best  effect  its  purpose 
rather  than  one  which  would  defeat  it, 
even  though  such  construction  is  not 
within  the  strict  literal  interpretation 
of  the  statute,  and  even  though  both  are 
equally  reasonable.  Where  there  is  no 
valid  reason  for  one  of  two  constructions, 
the  one  for  which  there  is  no  reason 
should  not  be  adopted.  The  legislature 
cannot  be  held  to  have  intended  some- 
thing beyond  its  authority  in  order  to 
qualify  the  language  it  has  used.” 

(Citing  Betz  vs.  Columbia  Telephone  Co., 

Upp.)  24  S.  W.  (Sd)  £24. 

Section  11791  does  not  say  delivery  for  Imprisonment, 
but  says  delivery  to  the  Penitentiary,  and  the  delivery  must 
be  certified  by  the  ’Yarden.  Section  3719,  Laws  Uissouri  1937, 
page  221,  does  not  provide  any  other  method  of  payment.  Read- 
ing the  two  sections  together,  it  was  the  intention  of  the 
Legislature  to  pay  the  Sheriff  the  fees  allowed  under  Section 
11791,  supra,  or  some  other  payment  would  have  bean  provided, 
for  the  reason  that  it  specifically  provided  that  the  court 
must  direct  the  Sheriff  to  deliver  the  defendant  at  a specified 
time  to  the  Warden  of  the  State  Penitentiary  at  Jefferson  City, 
liissouri,  for  execution. 


COMCLUSIOM 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  tnat  the  Sheriff  is  entitled  to  the  fees 
as  set  out  in  Section  11791,  H.  S.  ko.  1929,  for  the  tahing 
of  a convict  to  the  Penitentiary  under  the  duties  imposed  upon 
him  by  Section  3719,  Session  Laws  of  l^isaouri,  1937,  page  222. 

Tours  very  truly. 


APPROTSD: 


i.  S.  fAfLOR, 

(Acting)  Attorney  Creneral. 


W.  J.  BURKS, 

Assistant  Attorney  General. 


LOTTERIES:  Weekly  drawings 


February  26,  1938 


Mr.  E.  L.  Redinan 
Prosecuting  Attorney 
Gentry  County 
Albany,  Missouri 


Dear  Sir: 

we  have  yo\ir  request  of  February  24th  for  an  opinion 
upon  a scheme  whereby  prizes  are  given  away  to  persona  v/ho 
register  and  who  are  required  to  bo  present  at  the  time  the 
prize  Is  awarded  In  order  to  receive  It* 

This  Is  nothing  more  tlmn  a lottery  cmd  Is  an  Identical 
plan  with  Bank  Night  heretofore  condemned  by  the  Supreme 
Court  of  this  State  and  In  most  of  the  states  of  the  Union. 

Geo.  Washington  Law  Review  (May  1936) 

pp.  47b,  491. 

Glover  et  al.  vs.  Ualloska,  23d  Mich. 

216,  213  N.W.  107; 

State  vs.  i)anz,  250  Pac.  37,  140  Wash.  546; 

Society  et  al.  vs.  Seattle,  203  Pac.  21, 

118  Wash.  258; 

Featherstone  vs.  Independent  Sei*vlce  Station 

Asstn  (Tex.)  10  S.W.  (2d)  124; 

• 

Stato  vs.  Bader  et  al.  24  Ohio,  W.P.  (H.o.) 

186,  i^fflrmed  In  21  Ohio  L.  Rep.  293. 
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CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that  the 
drawing  scheme  referred  to  In  your  letter  used  by  Mont^^(»nery 
Waz*d  and  others  Is  In  violation  of  the  lottery  law  of  this 
state* 


Respectfully  submitted. 


FKArnCLIH  £.  REAGAN, 
Assistant  Attorney  General 

APPROVEDt 


7>  TT.-  TATOR 

(Acting)  Attorney  General 


FERtMM 


f 
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JURIES: 

PETIT  AND  ALTERNATE: 
SHERIPP'S  PEE  POR  SUmONING: 


AprU  12,  1938 


Mr.  £•  L.  Rodman, 

Prose outing  Attorney, 

Gentry  County, 

Albany,  Missouri. 

Dedr  Sirt 

This  is  to  acknowledge  yours  of  Apzdl  6,  1938, 
requesting  an  official  opinion  from  this  depart:  ent,  which 
is  as  follows I 

"The  County  Court  of  this  county  has 
asked  By  opinion  conoeming  a portion 
of  the  bill  of  the  ^eriff  of  our 
co\mty  for  mileage  and  fees  in  sxmnoning 
the  regular  list  of  alternate  jurors, 
drawn  by  the  County  Court  under  the  pro- 
visions of  Sec.  8755,  R.3.  1929. 

In  the  regular  way,  prior  to  the  January 
term  of  the  Circuit  Court,  the  Co\mty 
Court  drew  a list  of  petit  jurors  and 
alternate  jurors  and  certified  the  lists 
to  the  Clerk  of  the  Circuit  Court.  The 
Clerk  of  the  Circuit  Coui*t,  followin^^  a 
long  practice  here  in  this  county,  immedi- 
ately thereafter  prepaz^  a suranons  for 
a jury  to  serve  as  petit  jurors  and 
affixed  thereon  the  names  of  the  regular 
petit  jurors  drawn  by  the  Coiinty  Court, 
which  summons  directed  the  sheriff  to 
avumnona  the  therein  named  persons  to 
appear  before  the  judge  of  the  Circuit 
Coui't  of  Gentry  County  on  the  2nd  day 
of  the  March  term  of  Court,  and  also 
prepared  and  delivered  to  the  sheriff 
at  the  same  time  a similar  summons  for 


Regular  panel  of  petit  jurors  siimmoned  • 
at  each  regular  tem  of  the  circuit  court 
for  which  sheriff  receives  $8.40  and 
mileage;  alternate  jurors  only  siiinmoned 
when  regular  juror  does  not  appear  and 
when  ordered  by  court.  
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a Jury,  designating  the  list  as  alternate 
Jurors,  and  commanded  him  In  the  same 
manner  to  summons  them  to  appear  to  serve 
as  altermte  Jurors  for  the  Court  on  the 
same  day.  The  sheriff  served  both  of 
these  summons  and  fo  lowing  a continuance 
of  Court,  because  of  Illness  of  the  Judge, 
both  sets  of  J\irors  appeared,  the  petit 
Jurors  and  the  alternate  Jurors.  1 would 
be  pleased  to  have  the  opinion  of  your  de-> 
partment  as  to  whether  or  not  the  sheriff 
Is  entitled  to  his  mileage  and  services 
for  summoning  the  alternate  Jurors  \inder 
the  above  circumstances. 

I would  like  your  opinion  further  ooncein- 
Ing  the  construction  of  Sec.  8758  with  regar 
to  the  term  petit  Jurors,  and  a s to  whether 
or  not  that  section  contemplates  that  the 
clerk  Issue  summons  to  the  sheriff,  or 
both  the  regular  and  alternate  Jurcrs,  or 
for  the  regular  petit  Jury  only. 

It  would  appear  from  the  reading  of  Sec. 

8756  and  8758  together  that  the  alteznate 
Jurors  should  not  be  summoned  by  the  clerk 
without  order  of  Cou-t  after  detemlning 
what  regular  Jurors  were  disqualified  or 
failed  to  appear." 

Section  8755,  R.S.  Mo.  1929,  provides  In  part  as 

follows  I 


"The  clerk  of  the  county  court  so  situated 
as  to  be  vinable  to  see  the  names  on  such 
slips  shall,  publicly.  In  the  presence  of 
said  coui't  and  In  open  court,  proceed  to 
draw  out  names  separately  and  singly  from 
one  township  until  he  gets  the  number  of 
names  requlz>ed  from  such  township  for 
petit  Jtirors  and  an  equal  number  as 
alternate  Jurors  to  serve  on  petit  Juries 
If  s\jmmoned|  and  In  the  same  manner  shall 
continue  to  drew  names  from  each  of  the 
remaining  townships,  sepaz^tely  end  singly. 
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iintil  he  ahall  have  draim  the  names 
of  tv;enty-foup  persons  who  shall 
serve  as  petit  Jurors  at  the  next 
ensuing  term  of  said  ooxni't  for  vfhloh 
said  petit  jurors  are  dz*awn,  and  the 
names  of  twenty-four  persons  to  be 
designated  as  alternate  petit  Jxirora, 
the  names  of  said  alternate  petit 
Jurors  to  be  recorded  and  numbered 
consecutively  from  one  to  twenty-four. 

Inclusive,  in  the  order  in  which  they 
are  drawni"*  ************ 

Prom  this  section  the  law  oonteQ9)l»tes  that  only 
twenty-four  men  be  drawn  for  the  regular  panel  for  each  term 
of  the  circuit  court.  It  also  provides  for  the  drawing  of 
twenty-four  alternate  Jurors  for  each  such  term.  ljVebster*s 
Dictionary  defines  the  word  "alternate"  asi 

"A  substitute;  one  designated  to  take 
the  place  of  another.  If  necessary  In 
performing  some  duty." 

With  this  definition  of  the  word  "alternate*  In  mind, 
the  lawmakers  enacted  Section  8755,  supra,  providing  for  alternate 
Jurors  to  take  the  place  of  regular  Jurors  from  the  same  town- 
ship In  case  the  regular  Juror  for  some  cause  does  not  serve. 
Section  8756,  R.S.  Mo.  1929  provides  as  follows  I 

"Except  In  cities  having  over  three 
hundred  thousand  Inhabitants,  and  In 
counties  containing  cities  of  fifty 
thousand  Inhabitants  and  less  than 
three  hundired  thousand,  whenever  any 
person  or  persons  drawn  by  the  county 
court  as  a regular  Juror  as  provided 
In  this  article  shall  be  disqualified 
or  shall  be  excused  by  the  ootirt  or 
for  any  reason  shall  fall  to  attend  as 
such  Juror,  the  court  shall  order  ttie 
sheriff  to  summon  from  the  list  of 
alternate  petit  Jurors  drawn  by  the 
county  court  a sufficient  number  of 
persons  to  serve  as  Jurors  for  such 
term  or  part  of  texm  of  said  court 
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as  follows  I An  alternate  or  altermtes 
shall  be  8\mmioned  flrat  from  the  tcwn- 
ahlp  or  townships  In  which  the  jui*or 
or  juz^rs  excused  or  falling  to  attend 
reside;  and  if  for  any  reason  an 
^alternate  from  such  township  or  town- 
ships cannot  attend  or  be  exo\ised  or 
the  list  of  alternates  from  such  town- 
ship or  townships  shall  have  been  exhaust- 
ed then  alternate  petit  Jurors  shall  be 
sumnonod  in  the  order  In  which  their 
names  shall  have  been  drawn  by  the  county 
courts  Provlded|  that  If  It  shall  be 
necessary  to  fill  vacancies  In  the  Jury 
panel  for  the  trial  of  any  one  case  the 
court  may  In  Its  discretion  order  the 
sheriff  to  summon  from  the  b^ratanders 
a sufficient  number  of  qualified  persons 
to  fill  such  vacancies  in  such  case*" 

This  section  clearly  evidences  the  fact  that  the 
alternate  Juror  Is  only  to  be  summoned  when  and  If  the 
regular  Juror  Is  dlsqiiallfled  or  is  excused  by  the  court  and 
then  he  is  only  sumnoned  when  so  ordered  by  the  court.  Section 
8758,  R.S.  Mo.  1929  provides  as  followat 

"The  names  of  the  persons  so  drawn  shall 
be  recorded  by  the  county  clerk  In  the 
records  of  the  county  court,  and  he  shall 
as  soon  thereafter  as  practicable  deliver 
to  the  clerk  of  the  court  for  which  such 
Jury  Is  drawn  a certificate  thereof,  who 
shall  record  the  same  In  a book  to  be 
provided  for  that  purpose.  And  the  clerk 
of  the  court  for  which  the  Jury  la  drawn 
shall  lomedlately  thereafter  Issue  a 
surinons  to  the  sheriff  of  the  county, 
directing  him  to  summon  the  persons  thus 
drawn  as  petit  Jurors  to  appear  on  such 
day  of  the  teirm  of  such  court  as  shall 
be  named  In  such  sxnsmons  by  the  clerk  of 
said  court  to  serve  as  petit  Jurors;  and 
It  shall  be  the  duty  of  the  sheriff  to 
make  service  of  such  process  at  least 
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ten  daya  before  the  firat  day  of  the 
term  of  ooiirt  for  ehlch  auoh  persona 
are  drawn,  which  aummona  ihall  be 
aerved  by  reading  the  same  to  the 
peraon  ao  aunmoned  or  by  leawlng  a 
oopy  of  the  sunmona  at  hi  a usual  place 
of  abode  with  some  member  of  the  family 
over  fifteen  years  of  age,  ercept  In 
such  oases  as  may  be  hereafter  provided." 

This  section  provides  that  vhmi  the  list  of  petit 
jurors  are  drawn,  they  are  to  be  certified  by  the  ooxuity 
clerk  to  the  circuit  clerk  who  la  then  to  issue  a stmiaons 
to  the  sheriff  directing  him  to  summons  the  petit  jury  only. 
The  petit  jury  la  a body  of  twenty-four  men  spoken  of  In 
Section  8765,  supra.  No  provision  Is  made  In  said  Section 
8758,  supra,  for  stimmonlng  of  the  altemate  petit  jurors. 

Ihe  only  provision  we  find  for  the. calling  of  the  alternate 
petit  jttror  Is  found  In  said  Section  8756,  supra.  Section 
11789,  R.S.  Mo.  1929,  provides  as  followsi 

"Fees  of  she riff a shall  be  allowed  for 
their  services  as  followsi 

For  summoning  a standing  juz^...  $8.40." 

By  the  term  "standing  jury",  we  think  the  law  means 
the  jury  \riiloh  Is  drawn  by  the  county  court  and  sum:  oned  by 
the  circuit  clerk  on  the  certification  of  auoh  list  by  the 
county  clerk.  This  Is  the  jux*y  which.  In  ordinary  terms. 

Is  standing  by  when 'the  tern  of  court  oi}ens  and  regardless 
of  the  number  siunnoned,  the  statute  wovldes  for  a fee  of 
only  eight  dollars  and  forty  cents  (|^.40).  So  If  the  clerk 
should,  through  a mistake,  summons  ^th  the  regult^r  x>enel 
and  the  altemate  panel,  and  the  sheriff  were  to  serve  the 
susmions  on  both  panels,  he  has  only  summoned  a standing  jury 
for  that  term  of  the  court  and  his  fee  for  this  service  is 
prescribed  by  said  Section  11789,  supra,  at  eight  dollars 
and  forty  cents  ($8.40),  and  for  mileage  as  prescribed  In 
seld  section. 

As  stated  in  the  case  of  State  ex  rel.  Troll  v. 
Brown,  146  Mo.  401,  406 i 


Hr*  £•  L.  Redman 


-6- 


Aprll  12,  1938 


"It  Is  well  settled  that  no  officer 
Is  entitled  to  fees  of  any  kind  unless 
provided  by  statute,  and  beln^  solely 
a statutory  rl^t  statutes  allowing 
the  sate  must  be  strictly  construed." 

This  ruling  Is  and  has  been  for  a long  period  of  time  applied 
b2^  the  courts  of  this  state. 

By  sonatrulng  Sections  8755,  8756  and  8758  together 
It  Is  apparent  that  It  was  Intended  that  the  regular  panel 
of  twenty-four  Jurors  be  summoned  by  the  circuit  clerk  bj'^ 
authority  of  the  certificate  he  receives  from  the  county 
clerk  as  provided  by  said  Section  8758,  and  that  the  alternate 
Jurors  be  summoned  only  when  ordered  by  the  coxirt  as  pro- 
vided by  said  Section  8756,  supra. 

As  there  Is  no  statutory  authority  for  the  circuit 
clerk  to  Issue  the  summons  for  the  alteznate  Juror  without 
an  oz^er  of  the  olro^^lt  court,  such  act  by  the  circuit  clerk 
without  such  order,  would  be  null  and  u^ld,  and  as  the 
sheriff  Is  charged  with  the  knowledge  of  the  law  on  this 
question,  any  act  he  would  perform  under  such  a void  summons 
would  be  null  and  void.  As  the  statute  provides  only  for  ^ 
the  payment  for  services  directed  by  the  law,  the  sheriff 
would  not  be  entitled  to  a fee  for  service  or  for  mileage 
for  summoning  alternate  petit  Juz>ors  unless  they  are  order- 
ed by  the  circuit  coxirt. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  bils  department 
that  the  sheriff  Is  not  entitled  to  mileage  or  to  a fee  for 
sunsnonlng  an  alternate  petit  Juror  xinless  he  Is  so  ordered 
by  the  circuit  court. 


Respectfully  subnltted. 


TYRE  W.  BURTON, 

Assistant  Attorney  Qenerel 

APPROVED: 


J.  E.  tIaVlor 

(Acting)  Attorney  General 


TWBlDA 


SCHOOLS: 


Section  9284,  R« 
of  the  school • 
rural  districts 


S,  1929,  governs  the  length  of  term 
‘^he  county  superintendent  cannot  compel 
to  hold  more  than  eight  month*'  *>rm. 


i..ay  4,  1958 


Honorable  iii.  L»  Kedman 
1 rose cubing  Attorney 
(ion try  bounty 
Albany,  luissouri 


DesiV  oir: 


ihis  i^partment  is  in  receipt  of  your  letter  of 
April  lb,  wherein  you  make  the  following  inquiry: 

"llie  county  superintendent  of  schools 
of  this  county  has  recommended,  as  a 
part  of  his  program  for  school  advance- 
ment, nine  months  of  school  for  the 
rxiral  districts,  •^ome  of  the  districts 
are  inquiring  of  him  as  to  whether  or 
not  they  can  at  this  date  provide  for 
a nine  months  term. 

"1  should  like  an  opinion  of  your 
office  as  to  i^etirjer  or  not  the  board 
of  directors  of  a common  school  has 
the  power  to  extend  the  length  of  the 
school  term  to  nine  months  idiere  the 
issue  has  not  been  presented  to  the 
voters  of  the  district.  Also  on  that 
point,  is  there  any  other  method  pro- 
vided for  the  extension  of  the  term 
of  rural  schools,  other  Uian  the  pro- 
vision for  voting  upon  the  question 
in  the  annual  school  election  under 
the  provisions  of  >>ee.  9283,  K.  b.  1929?” 

He  liave  carefully  consulted  every  statute  which  bears 
on  the  question  wMch  you  present,  and  herewith  quote  every 
section  which  apparently  throws  any  li^t  on  the  matter. 
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hon«  i!>.  ii«  RecKian 


' Motion  9196f  H«  Mo*  1929,  is  as  follows: 

"whenoTor  any  school  district  In 
this  state,  now  oroenlcwd  or  that 
may  be  hereafter  organised  under 
the  laws  of  this  al^te,  shall  fail 
or  refuse,  for  the  period  of  one 
year,  to  provide  for  an  eight  months' 
school  in  such  year,  provided  a levy 
of  forty  cents-  on  the  one  hundred 
dollars'  valuation,  together  with 
the  pi'bllc  funds  and  cash  on  hand, 
will  enable  them  to  have  so  Idng  a 
term,  the  san.e  sliall  be  deemed  to 
have  lapsed  as  a corporate  body, 
and  the  territory  theretofore  em- 
braced within  aieh  lapsed  district 
shall  be  deemed  and  taken  as  un*- 
organised  territory,  and  the  same, 
or  any  portion  thereof,  may  be 
attached  to  any  adjoining  district 
or  districts  for  school  purposes, 
in  the  same  manner  as  is  now  pro- 
vided in  section  9275:  * « * * 

section  13,  Laws  of  1931,  page  540,  is  as  follows: 

"Ihe  board  of  directors  of  each  and 
every  school  district  in  tills  state 
is  hereby  empowered  and  required  to 
maintain  the  public  school  or  schools 
of  such  district  for  a period  of  at 
least  eight  months  in  each  school  year* 

In  order  that  each  and  every  district 
may  have  the  funds  necessary  to  enable 
the  board  of  directors  to  maintain  the 
school  or  schools  thereof  for  such  min- 
imum  term  and  to  comply  with  the  other 
reqxiirements  of  this  act,  it  is  hereby 
provided  that  when  any  district  has  legally 
levied  for  school  purposes  (teachers' 
wages  and  incidental  expenses)  a tax  of 
not  less  than  twenty  cents  on  each  one 
hundred  dollars  of  the  assessed  valuation 
of  property  therein,  such  district  shall 
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ba  allotted  out  of  the  public  school 
fund  of  the  state  an  equalisation 
quota  to  be  det<  rmined  by  adding  seven 
hundred  and  fifty  dollars  for  each 
elementairy  teaching  unit  to  which  the 
district  Is  entitled  according  to  the 
provisions  of  section  14  of  this  act, 
one  thousand  dollars  for  each  high 
school  teaching  unit  to  which  the 
district  Is  entitled  according  to  the 
provisions  of  section  14  of  this  act^ 
and  the  amount  approved  for  tuition 
and  transportation  according  to  the 
provisions  of  section  16  of  this  act, 
and  then  subtracting  from  the  total, 
which  total  ^all  be  known  as  the 
minimum  guarantee  of  such  district, 
the  sum  of  the  following  Itemsi  * « «" 

Likewise,  we  have  ojcatnlned  the  statute  relative  to 
the  powers  of  the  coxinty  superintendent  of  schools*  Defining 
generally  and  eniimeratlng  the  powers  of  the  county  superintendent 
of  schools  Is  oectlon  9457,  H*  U*  *^*  1929*  among  the  powers 
enumerated  In  said  section  we  find  nothing  which  could  be  con- 
strued at.  giving  the  county  superintendent  blanket  authority  to 
require  all  districts  to  maintain  a nine  months  school* 

by  careful  analysis  of  the  sections  heretofore  quoted 
we  find  nothing  which  could  be  construed  to  authorise  the  board 
of  Its  own  Initiative  to  maintain  more  than  an  eight  months  school 
or.  In  other  words,  a nine  months  school*  Ihe  board  of  education, 
or  a board  of  directors.  Is  created  by  statute  and  Its  powers 
and  functions  are  expressly  delegated  to  said  board  ^ statute* 

As  was  said  In  the  case  of  Consolidated  cichool  List*  I^o*  6*  v. 
dhawhan,  275  b*  W*,  1*  c*  184t 

"blalntlff  district  Is  a corporation 
created  by  statute;  Its  board  of 
directors  Is  what  the  statute  makes  It, 
having  only  such  powers  and  functions 
as  are  expressly  delegated  to  It* 

Armstrong  v*  ochool  District,  28  Lo* 

App,  169*  It  Is  conceded  that  plain- 
tiff Is  an  Incorporated  school  district 
under  the  law,  and  that  defendants  were 
the  legally  elected  directors  thereof* 

It  was  held  In  oent  v*  irleat,  86  Mo* 

476,  482; 
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directors  of  a corporation 
.occupy  a fiduciary  position,  '^hoy 
aro  trustees  and  agents  of  the 
corporation  and  stockholders.  In 
general  they  are  governed  by  the 
same  rules  as  are  applied  to 
trustees  and  agents.* 

j-he  only  remaining  section  pertinent  to  the  question 
Is  ciectlon  9k;84,  R.  ko.  1929.  the  pertinent  part  being  as 
follows,  and  particularly  sub-section  denominated  "lourth": 

"To  determine,  by  ballot,  the 
length  of  school  term  in  excess 
of  eight  months  »<>•»*" 


Conclusion. 

We  are  of  the  opinion  that,  the  provision  of  oectlon 
9283.  S.  Mo.  1929.  Bientloned  In  your  letter,  providing  for 
the  annual  meeting,  and  the  provisions  of  Action  9284.  R. 

«K>.  1929.  whldi  outlines  and  enumerates  the  powers  and  the 
questions  to  be  determined  at  the  annual  meeting,  govern  the 
length  of  the  term  of  a school  district;  that  the  question 
of  the  length  of  the  term  Is  a matter  to  be  determined  by  the 
patrons  and  the  qualified  voters  of  a rural  school  dlst^^lot 
and  that  neither  the  board  of  directors  nor  the  county  svq;>er- 
Intendent  has  the  power  to  exceed  the  terms  of  the  statute 
and  determine  of  their  o\vn  volition  as  to  whether  or  not  the 
length  of  the  term  shall  exceed  eight  months. 


Respectfully  submitted 


OLLIViiR  W.  RGUfi 
Assistant  attomey-Ceneral 
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(Acting)  Attorney-ceneral 
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LOTTERIES:  GIVE*AWAY*NIGHT 


Juxio  24,  1938 


Mr*  Virgil  L.  Rat  bun 
Prosecuting  Attorney 
Nodaway  Coxmty 
Maryville,  Mlesoxirl 


Dear  Sir: 

We  have  your  request  of  June  22,  1938,  for  an 
opinion  relative  to  "Olve-Away-Nlght"  at  a local  theater* 

This  plan  Is  described  as  follows: 

"In  short,  he  proposes  to  give  away 
a cash  prise  once  a week,  anyone, 
whether  a patron  of  his  theater  or 
not,  can  participate,  without  pur- 
chasing a ticket  to  the  show*  The 
drawing  la  held  at  the  theater  on  a 
given  night  each  week,  but  the 
participant  does  not  have  to  be  a 
ticket-holder  to  be  eligible  to  the 
drawing*  I enclose  the  letter  of 
this  theater  owner,  outlining  liis 
plan* ” 

Your  letter  concedes  that  the  two  elements  of  a 
lottery,  namely,  prise  and  chance,  are  present  In  this  scheme. 
Tlie  sole  question  turns  upon  the  element  of  consideration* 

The  scheme  as  outlined  In  your  letter  is  nothing 
more  than  the  old  Bank  Night  scheme  recently  held  to  be  a 
lottery  by  the  Supreme  Court  of  this  State,  (Opinion  not 
yet  published)*  The  mere  fact  that  the  tlieater  Intends  to 
give  away  free  chances  and  does  not  Intend  to  require  the 
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participants  to  purchase  a ticket  or  pay  an  admission  to 
the  t leater  does  not  relieve  the  scheme  of  the  lottery 
feature*  There  Is  still  consideration  present  In  the 
scheme.  George  Washington  Law  Review  (May  1936),  pp*  475, 
491;  Glover  et  al*  vs*  Malloska,  236  Mich*  216,  213  N*W* 

107;  ^tate  vs.  Dans,  260  Pac*  37,  140  Wash*  546;  Society 
et  al*  vs*  battle,  203  Pac*  21,  118  Wash*  268;  Feather** 
stone  vs*  Independent  Service  Station  Ase'n*  (Tex)  10  S*W* 
(2d)  124;  State  vs*  Bader  et  al*  24  Ohio,  N*P.  (N*S*) 

186,  Affirmed  In  21  Ohio  L*  Rep*  293. 

It  Is  clear  that  those  who  call  at  a promoter's 
place  of  business,  or  give  him  their  names  and  addresses, 
or  submit  themselves  to  his  sales  appeal,  or  otherwise 
put  themselves  to  trouble  or  Inconvenience,  even  of  a slight 
degree,  or  perform  some  service,  however  small,  and  do  the 
same  at  the  suggestion,  invitation  or  request  of  the  pz*oraoter 
and  In  accordance  with  hla  offers,  such  acceptances.  If 
made  In  order  to  qualify  for  participation  In  a distribution 
of  prizes  by  chance  sponsored  by  said  promoter,  constitute 
consideration  In  lottery  law,  except  where  some  statute,  as 
In  Com*  vs*  Wall  (Mass),  3 M*E*  (2nd)  28,  uses  the  word 
"money”*  Thomas,  Lotteries,  Frauds  and  Obscenities  In  the 
Malls,  p*  35*  Thomas,  Non^Mallable  knitter,  s*  16,  p*  35* 
George  Washington  Law  Review,  May  1936,  pp*  475,  491,  n.  48* 
Brooklyn  Dally  Eagle  vs*  Voorhles,  181  Fed*  679*  Maught 
vs*  Porter,  157  Va*  415,  161  S.E.  242  (1931). 

It  Is  wholly  Immaterial  whether  those  participating 
In  a drawing,  walk  or  ride  one  hundred  feet  or  one  hundred 
miles  to  reach  the  place  of  drawing,  because  the  distance 
traveled  goes  only  to  the  amount  of  consideration*  In 
construing  an  Illinois  statute  against  the  setting  up  of  a 
lottery  (In  this  respect  similar  to  the  Missouri  statute) 

It  was  held  that  the  performance  of  labor  was  a sufficient 
consideration  to  constitute  the  scheme  a lottery*  Loveland 
vs*  Bode,  214  HI*  App*  399* 
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It  Is  not  necessary  that  the  proolsor  recelTa 
any  benefit,  or  that  people  pay  directly  or  purohaae 
a ticket.  Brooklyn  Dally  Eagle  vs.  Voorhlee,  181  Fed. 
579,  but  the  question  lei  Did  the  promisee  (inibllo) 
exiffer  any  detriment  or  IneonvenienceT  Conalderation 
may  be  either  a benefit  to  the  promisor  or  a detriment 
to  the  promisee.  McNulty  va.  Kansas  City,  198  S.  W. 

186.  The  promise  made  to  the  public  by  petitioner  is  to 
award  a prize  of  a fixed  sum  of  Bu>ney*  In  accepting 
this  promise,  what  loss,  trouble  or  Inconvenience  is 
sustaizied  by  the  public?  If  thex^  is  any  loss,  trouble 
or  inconvenience,  there  is  consideration  given  by  the 
public.  Mayfield  vs.  Eubank,  278  S.W.  243,  246|  Mayers 
va.  Groves,  Brothers  and  Co.  22  S.W.  (2d)  174,  1.  c.  177. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that 
the  weekly  "Oive-Away-Night"  is  a lottery  prohibited  by 
Section  4314  R.  S.  Missouri  1929. 


Respectfully  submitted. 


FRANKLIN  E.  i EAGAN, 
Assistant  Attorney  General 

APPROVED: 


T:  7.  TATLftB 

(Acting)  Attorney  General 
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CRmiHAL  LAW  ) A parson  racalTlng  or  holding  stolon  proparty 
VEWUB  ) nay  bo  Infomad  against  In  any  county  in  iftiioh 

ha  racelToa  or  holds  suoh  proparty* 


Novembar  25*  1938 


Hon.  E.L*  Radnan 
Prosecuting  Attorney 
Gantry  County 
Albany,  Missouri 


Dear  Radmant 

This  is  in  reply  to  your  letter  of  recant  data 
wherein  you  request  an  opinion  frosn  this  Department  on 
the  question  of  where  the  venue  is  laid  In  the  case  of 
a person  receiving  stolen  property  in  violation  of  the 
provisions  of  Section  4083  R.S*  Missouri  1929*  Your 
query  goes  to  the  point  "Does  the  statute  contemplate 
two  offenses,  one  buying  and  one  receiving  stolen  pro- 
perty, or  Is  It  but  one  offense,  and  will  It  take  the 
delivery  and  final  receiving  of  the  hogs  to  complete  the 
fact  of  the  buying?" 

The  section  to  which  you  refer  of  buying  and 
receiving  stolen  property  Is  4083  R.S.  Missouri  1929, 
which  Is  as  follows: 

"p:ver>  person  who  shall  buy,  or 
in  any  way  receive,  any  goods,  money, 
right  In  action,  personal  property, 
or  any  valuable  secvirlty  or  effects 
whatsoever,  that  shall  have  been  em- 
bezsled,  converted,  taken  or  srcreted 
contrary  to  the  provisions  of  the 
last  four  sections,  or  that  shall  have 
been  stolen  from  another,  knowing  the 
same  to  have  been  so  embezzled,  taken 
or  secreted,  or  stolen,  shall,  upon 
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convlotlon,  be  punished  in  the  same 
mcuiner  and  to  the  same  extent  as  for 
the  stealing  of  money,  propez*ty  or 
other  thing  so  bought  or  received." 

From  the  case  which  you  have  referred  to  In  your 
request  It  seems  that  these  two  brothers  have  bought  these 
hogs  In  one  coxinty  and  had  them  uellvez>ed  to  another  county 
and  then  have  held  them  In  another  county,  and  you  are 
wondering  now  as  to  where  the  venue  Is  laid  In  such  a case. 
We  note  that  Section  3378  R.S.  Mlssotiri  1929,  fixes  the 
venue  of  such  cases.  This  section  reads  as  follows: 

"YThen  any  person  shall  be  liable  to 
prosecution  as  the  receiver  of  any 
personal  property  that  shall  have  been 
feloniously  stolen,  taken  or  embezzled, 
he  may  be  Indicted,  tried  and  convicted 
In  any  cotinty  where  he  received  or  had 
such  property,  notwithstanding  such 
theft  or  embezzlement  was  comsnltted  in 
another  county. ” 

Heading  these  two  sections  together  It  seems  that 
the  offense  of  Section  4083  Is  the  receiving  and  iuldlng 
of  such  property  and  that  a person  may  be  charged  under 
Section  3378  with  the  coomiission  of  this  offense  in  any 
county  in  which  ho  receives  or  holds  such  property,  not- 
withstanding that  such  property  may  have  been  purchased  or 
taken  in  any  other  county* 


CONCLUSION 


This  Department  is  therefore  of  the  opl  ion  that 
any  person  who  buys,  or  in  any  way  receives  any  goods,  money, 
ri^t  in  action,  personal  property  or  valuable  security  or 
effects  whatsoever  that  have  been  embezzled,  converted,  taken 
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or  secreted  contrary  to  the  proyislons  of  the  criminal  laws, 
or  which  have  been  stolen  from  another  knowing  the  same  to 
have  been  so  embezsled,  taken,  secreted  or  stolen  may  be 
prosecuted , in  any  county  in  this  state  where  such  party 
may  receive  or  hold  such  pro  .erty  taken  as  aforesaid. 


Respectfully  submitted. 


TYUi  W.  BURTON 
Assistant  Attorney  General 

APPROVED* 


TTTrYmm 

(Acting)  Attorney  General 
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SPECIAL  HOAD  DISTRICTS: 


Coininissioners  of  special  road  districts 
organized  under  Article  Chapter  42, 

R.  S.  Mo.  1929,  can  not  levy  tax  for 
maintenance  purposes,  nor  can  they  divert 
money  raised  for  payment  of  interest  and 
bonds  to  maintenance  fund, 

Januai^ 


Mr,  W,  B,  Riaalar 
Clark  of  tha  Coxmty  Co\u*t 
Sadolla,  Hlaaouri 
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Thla  department  la  In  receipt  of  your  letter  of  aome 
time  ago,  wherein  you  requeated  an  official  opinion  baaed 
on  the  following  facta t 


"Before  certifying  the  Road  Levy, 
rec<»imended  by  our  Special  Road 
Diatriet  Cooimiasionera,  the  County 
Cpvirt  will  appreciate  an  opinion 
from  your  office  in  regard  to  the 
Road  Tax  levied  by  oior  Special  Road 
Diatiricta  for  maintenance  purpoaea, 

"Pet tie  County  la  not  a Townahip 
Organieation  and  none  of  the  Special 
Road  Diatriet a are  organiaed  imder 
Section  8067  (Benefit  Aeaesament)i 
However,  the  Copaniaaionera  of  certain 
Special  Diatrieta  have  certified 
a tax  levy  in  exeeaa  of  the  amotint 
required  for  the  paymenta  of  Bonda 
and  Intereat,  without  a vote  by  the 
Inhabitanta  of  the  Diatriet. 

"Thia  levy  la  in  addition  to  the 
General  Road  levy  made  by  the  Cotmty 
Couz^  under  Sectiona  7690  and  7891, 

"The  Railroad  Companlea  contend 
the  levy  made  by  the  Ccaania si  oners 
of  Special  Road  Diatrieta  in  exceas 
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of  that  required  for  Interest  and 
Redemption  of  Bonds » is  illegal, 
unless  authorized  by  a vote  of  the 
inhabitants  of  the  District. 

"An  early  opinion  will  be  appreciated 
in  order  that  we  may  proceed  with 
the  extension  of  taxes  on  our  1937 
Tax  Books." 


It  is  apparent  from  your  Inquiry  that  the  special  road 
districts  referred  to  are  those  organized  under  the  provisions 
of  Article  9,  Chapter  42,  R.  S.  Mlssoiud.  1929,  and  this 
opinion  is  directed  accordingly. 

Such  districts  are  creatures  of  statutes  and  have  only 
such  powers  as  are  expressly  granted  to  them  by  statute.  As 
was  said  In  Harris  vs.  Bond  Company,  244  Mo.  664,  l.c.  695: 


"These  special  road  districts  are 
newly-bom  citizens,  dressed  by  the 
legislature  In  their  own  garbs,  cuid 
they  possess  only  such  authority 
and  rl^ts  as  are  expressly  conferred 
upon  them  by  the  statutes  of  their 
creation." 


Levies  for  taxes  to  create  funds  for  the  roads  and  bridges 
In  said  districts  are  provided  for  as  follows: 

Section  7890,  K.  S.  Missouri  1929  reads: 


"The  coimty  coxirts  In  the  several 
counties  of  this  state,  having  a 
population  of  less  than  two  hundred 
and  fifty  thousand  Inhabitants,  at 
the  May  term  thereof  In  each  year, 
shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax  of 
not  more  than  twenty  cents  on  the 
one  hundred  dollars  valuation  as  a road 
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tax,  which  levy  shall  be  collected 
fiuid  paid  Into  the  county  tireasuary 
as  other  revenue,  and  shall  be 
placed  to  the  credit  of  the  ’county 
road  and  bridge  fund.*" 


Section  22,  Article  10,  Conatitutlon  of  Missouri,  provides 
as  follows! 


"In  addition  to  taxes  authorised 
to  be  levied  for  county  purposes 
tinder  and  by  virttie  of  secti<»i  11, 
article  X of  the  Constitution  of 
this  State,  the  county  court  in 
the  several  cotint ies  of  this  State 
not  tinder  township  organisation, 
and  the  township  board  of  directors 
in  the  several  counties  tinder  town- 
ship organisation,  may,  in  their 
discretion,  levy  and  collect,  in 
the  same  manner  as  State  and  county 
taxes  are  collected,  a special  tax 
not  exceeding  twenty-five  cents  on 
each  $1CX>  valuation,  to  be  used  for 
road  and  bridge  purposes,  but  for 
no  other  purpose  idiatever,  and  the 
power  hereby  given  said  county 
courts  and  township  boards  is  de- 
clared to  be  a discretionary  power." 


Section  23,  Article  10,  Constitution  of  Misso^lri,  provides 
as  follows! 


"In  addition  to  the  taxes  now  author- 
ised to  be  levied  for  cotmty  purposes, 
under  and  by  virtue  of  section  11  of 
article  10  of  the  Constitution  of  this 
State,  and  in  adaition  to  the  special 
levy  for  road  and  bridge  purposes 
authorised  by  section  22  of  artiele 
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X of  the  Constitution  o f this  State, 

It  shall  he  the  duty  of  the  county 
court  of  any  county  In  this  State, 
when  authorised  so  to  do  by  a majority 
of  the  qualified  Toters  of  any  road 
district,  general  or  special,  woting 
thereon  at  an  election  held  for  such 
purpose  to  make  a lery  of  not  to  ex- 
ceed fifty  c ents  on  the  one  hundred 
dollars  valxiation  on  all  property 
within  such  district,  to  be  collected 
in  the  same  manr:er  as  state  and  county 
taxes  are  collected,  and  placed  to 
the  credit  of  the  road  district  authori- 
sing such  special  levy.  It  shall  be 
the  duty  of  the  county  court,  on  peti- 
tion of  not  less  than  ten  qualified  voters 
and  tasqpayers  residing  within  any  such 
road  district,  to  submit  the  question 
of  authorising  such  special  election 
to  be  held  for  that  purpose,  within 
twenty  days  after  filing  of  such  peti- 
tion.* 


Section  8042,  R.  S.  Missoxiri  1929,  provides  that  all 
money  collected  as  county  taxes  for  road  p\jLri>osea,  or  for 
road  and  bridge  purposes  uj;>on  property  within  such  special 
road  district  shall  be  credited  to  the  special  road  district 
wherein  said  property  is  located,  and  shall  be  turned  over 
to  the  coewil  as  loners  of  such  special  road  district. 

It  will  be  seen  from  the  above  that  taxes  for  road 
piirposes  in  these  special  road  districts  are  to  be  levied 
by  the  county  coxirt  of  the  cotonty  in  which  said  district  lies. 
There  is  no  provision  In  the  law  touching  these  spec  al  road 
districts  idiereby  the  districts  themselves  are  authorised  to 
levy  taxes  for  maintaining  roads  and  bridges. 

Yo\ir  inquiry  suggests  that  it  is  the  practice  in  your 
county  for  coaBiiissicnex*s  of  such  special  road  districts  to 
certify  to  the  county  coux*t  a tax  levy  in  excess  of  the  amount 
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required  for  the  payment  of  matxirlng  bonda  and  accruing 
Intereat,  with  the  Intention  of  creating  a maintenance  fund 
for  aald  dlatrlet  over  and  above  the  aao\mt  needed  for  said 
Interest  and  matiirlng  bonda.  As  atated  above,  the  comnisslonera 
of  aald  dlatrlet  have  no  authority  to  levy  any  tax.  The 
money  necessary  to  pay  accruing  Interest  on  outstanding  bonds 
and  also  to  pay  maturing  bonda  of  such  districts,  la  pro- 
vided for  by  Section  7061,  R,  S.  Mlaaouri  1020,  wherein, 
after  providing  for  an  election  to  test  the  sense  of  the 
voters  of  such  district  upon  a proposition  to  issue  bonds, 
it  Is  said: 


"If  It  shall  appear  that  two- thirds 
of  the  voters  voting  at  such  election 
on  said  question  shall  have  voted 
In  favor  of  the  isstiance  of  said  bonds, 
the  board  of  coxmissioners  of  the 
special  road  district,  or  the  county 
court,  as  the  case  may  be,  shall 
order  and  direct  the  execution  of  the 
bonda  for  and  on  behalf  of  such  special 
road  district  or  township,  and  st^l 
provide  for  the  levy  and  ooiieci:iop 
of  a direct  annual  tax  upon  all  the 
taj^ble  property  In  said  district  or 
township  sufficient  to  provide  for 
the  payment  of  the  principal  and  In- 
terest of  the  bonds  so  authorised  as 
they  respectively  become  due.  It 
sh  all  be  the  duty  of  the  clerk  of  the 
board  of  comlssi'  ners  on  or  before 
the  first  day  of  May  In  each  year, 
or  the  state  auditor  Ijsmedlately  there- 
after, In  case  the  clerk  of  the  board 
of  coamiasionors  should  fall  or  neglect, 
on  or  before  the  first  day  of  May  of 
each  year,  so  to  do,  to  certify  to  the 
county  court  of  the  county,  or  coxmtles, 
wherein  such  road  district  Is  situated, 
the  amount  of  m>  ney  that  will  be  re- 
quired dtirlng  the  next  succeeding  year 
to  pay  Interest  falling  due  on  bonds 
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Issued  and  the  principal  of  bonds 
mat\irlng  during  such  year.  On  re- 
ceipt of  such  certificate  It  shall 
be  the  duty  of  the  county  court,  or 
courts,  at  the  time  It  makes  the 
levy  for  state,  county,  school  and 
other  taxes,  to,  by  order  made, 
levy  such  a rate  of  taxati<»i  upon 
the  taxable  property  In  the  road 
district,  in  such  county  or  coxmtles, 
as  will  raise  the  »xm  of  money  re- 
qxxlred  for  the  purposes  aforesaid.” 


While  It  is  the  duty  of  the  clerk  of  the  commissioners  to 
ceirtlfy  to  the  county  coiirt  the  amoTint  of  money  that  will  be 
required  during  the  next  succeeding  year  to  pay  Interest  fall- 
ing due  on  bonds  Issued  and  the  principal  of  bonds  maturing 
during  such  year,  yet  in  the  last  analysis,  the  county  court 
Is  the  authority  idiloh  makes  the  levy  of  the  tax,  and  It  Is 
the  duty  of  the  county  co\nrt  to  detezmlne  .hat  the  amount  of 
such  tax  should  be. 

It  will  be  noted  from  the  above  portion  of  the  statute 
quoted  that  after  receipt  of  the  certificate  fr<»i  the  clerk 
of  the  cosBols  si  oners  of  such  district.  It  shall  be  the  duty 
of  the  co\mty  court  to  make  a levy  of  such  a rate  of  taxation 
upon  taxable  property  In  the  said  district  ”as  will  raise  the 
sum  of  money  required  for  the  purposes  aforesaid".  It  seems 
clear  that  the  coTirt  should  determlne>  the  amo\mt  of  money  re- 
quired for  said  purposes  and  that  It  «ould  not  be  bound  by 
the  amount  certified  to  them  by  the  clerk  as  being  necessary. 

The  rtinde  derived  from  the  levy,  as  detemilned  by  the 
county  court,  as  being  necessary  to  pay  accruing  Interest  and 
mattirlng  prl.xclpal  of  the  bonds  of  said  district,  could  not 
be  used  for  maintenance  purposes,  even  tho\ig|h  there  were  an  ex- 
cess left  after  paying  the  amo\int  due  for  that  particular  year. 
The  funds  for  the  maintenance  of  roads  and  bridges  of  such 
district  are  provided  for  as  set  forth  in  the  first  part  of 
this  opinion.  The  levy  for  interest  and  maturing  principal 
of  bonds  la  a special  fund  raised  for  a special  purpose  and 
co\ild  not  be  diverted  to  the  maintenance  of  roads  and  bridges. 
The  genez*al  principle  as  to  diversion  of  tax  monies  Is  stated 
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In  61  C,  J.  page  1521,  para.  2255,  irtiereln  it  la  aaldt 


"Taxea  which  are  aet  apart  by  the 
conatitution  o f the  atate  for 
particular  uaes  cannot  be  diverted 
by  the  legialature  to  euiy  other 
p\u*po8e,  and  neither  can  funds  de- 
rived froB  taxes  levied  and  collected 
for  particular  pujrooaea  be  legally 
utlliae<i  tor,  "or  dive'FEe^to,  any 
other  purpose,  some  constitutional 
provisiona  expressly  so  providing." 


Said  iiection  7961  above  referred  to  further  carries  out 
the  provisions  of  3eeti(»i  12,  Article  10,  Constitution  of 
Missouri,  wherein  it  provides  as  follows t 


"Tiiat  any  coxmty,  city,  town,  town- 
ship, school  district  or  other  politi- 
cal corporation  or  subdivision  of 
the  State,  incurring  any  indebted- 
ness requiring  the  assent  of  the 
voters  as  aforesaid,  shall  befoz*e  or 
at  the  tlxoe  of  doing  so,  provide  for 
the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on 
such  indebtedness  as  it  falls  due, 
and  also  to  constitute  a sinking 
fund  for  the  payment  of  the  principal 
thex*eof , within  twenty  years  from  the 
time  of  contracting  the  aainet  ■»  « « " 


Any  excess  remaining  after  payioent  of  the  amoxmt  dxie  for  any 
year  would  constitute  a sinking  fund  for  the  retirement  of  said 
bonded  indebtedness  as  it  would  accrue  thereafter. 

y 

While  it  is  the  duty  of  the  county  covurt  to  levy  only 
such  sum  as  would  be  reasonably  necessaz^  to  pay  the  accruing 
lntex*est  and  maturing  principal  of  the  bonds  for  such  year. 
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yet  a taxpayer  could  not  refuse  to  pay  the  tax  on  aecoimt 
of  it  being  excessive » unless  he  could  show  that  the  levy 
was  grossly  excessive.  As  was  said  in  State  ex  irel  Johnson 
vs.  Railroad  Company.  315  Mo.  l.c.  435.  436 i 


"Exactions  from  the  people,  as 
taxes  or  otherwise,  in  advance  of 
any  needs  of  the  government  are  not 
only  condemned  by  sound  public 
policy  but  are  violative  as  well 
of  fxmdamental  ri^ts  ^ uaranteed 
by  our  organic  law.  The  Coxmty 
Covirt  of  Cass  Coxinty  was  therefore 
without  power  to  levy  a tax  clearly 
in  excess  of  what  could  at  the 
time  have  been  reasonably  antici- 
pated as  necessary  to  pay  the  in- 
terest and  principal  of  the  funding 
bonds.  However,  the  authority  to 
determine  what  amount  would  be 
necessary  for  that  purpose  was 
vested  in  it.  and  \mleas  there  was 
a clear  abuse  of  this  discretionary 
power,  its  activ:n  in  the  premises 
cannot  be  interfered  with.  In 
other  words,  the  amount  levied 
must  have  been  so  grossly  excessive 
as  to  constitute,  constructively 
at  least,  a fraud  upon  the  tax- 
payers. (St.  Louis  Electric  Bridge 
Co.  v.  Koeln,  ante,  page  424;  3 
Cooley  on  Taxation  (4  Ed.)  sec. 
1031.  p.  2088.)" 


COMCLUSIOM 


It  is.  therefore,  the  opinion  of  this  department  that  the 
county  court  of.  your  coxuity  should  determine  the  asiount  of  the 
levy  shich  will  be  necessary  to  pay  accruing  interest  and  matur 
ing  principal  of  the  bonds  of  siich  road  districts  organised 
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under  the  provisions  of  Article  9,  Chapter  42,  Ii.  S.  Missouri 
1929,  and  that  shore  such  court  finds  the  amowt  certified 
as  necessary  for  said  ptirposes  by  the  clerk  of  the  cossnis  si  oners 
of  special  road  districts  is  rossly  in  excess  of  the  amount 
actually  needed  for  said  purposes,  such  county  court  should 
disregard  the  certification  of  said  clerk  and  determine  a 
levy  which  will  yield  the  amoiint  actually  reqxilred. 

It  is  also  the  opinion  o f this  department  that  any 
funds  resiainlng  from  the  levy  for  interest  and  maturing 
principal  of  said  bonds  of  said  districts  can  not  be  used 
as  a Biaintenance  f\md  for  said  districts,  but  that  the  same 
would  constitute  a sinking  fund  for  the  retirement  of  the 
bonded  indebtedness  of  said  districts. 


^respectfully  submitted. 


HAimY  H.  KAY 

Assistant  Attorney  Oeneral 


APPROVED I 


j.  'taVlor 

(Acting)  Attorney  General 
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ELECTIONS:  Signer  of  pefTtlon  may  withdraw  names  any 

time  before  sufficiency  of  petition  is 
determined. 


October  14,  1938 


Mr*  £•  Jay  Rico 
Preaiding  Judge 
Coxxnty  Co\irt  of 
Texas  Comity 
Houston,  Misao'. ;ri 

Dear  Sirs 

This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows t 


"Some  three  weeks  ago  a petition 
was  filed  with  the  County  Court, 

Texas  Ckiunty,  Missouri,  asking 
for  a vote  on  * County->wide  Stock 
Law**  This  petition  was  presented 
and  filed  early  in  September,  and 
now  a i>etition  is  filed  by  a number 
of  the  signers  of  the  original  peti- 
tion asking  that  their  names  be 
stricken  from  the  original  petition* 

*Can  these  signers  of  the  original 
petition  eliminate  their  names  from 
this  original  petition  by  filing  a 
petition  asking  that  they  be  not 
considered  as  signers  of  the  original 
petition?" 


Section  12806,  R*  S.  Mo*  1929,  provides  as  follows: 

"The  county  court  of  any  county  in 
this  state,  upon  the  petition  of 
one  hundred  householders  of  such 
county,  at  a general  election,  and 
may  upon  such  petition  of  one  hun- 
dred householders,  at  a special 
election,  called  for  that  purpose, 
cause  to  be  submitted  to  the  quali- 
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fled  Yotera  of  auch  county  the  queatlon 
of  enforcing.  In  auch  county,  the  pro- 
▼lal(»ia  of  thla  article*  Said  petition- 
era  ahall  atate  In  their  petition  to 
aeld  court  ehat  apeclea  of  the  doneatlc 
anlmala  enumerated  In  aeotlon  12797  of 
thla  article  they'dealre  the  proTlalona 
of  thla  article  enforced  agalnat,  and 
may  Include  one  or  more  of  aald  anlmala 
In  aald  petition}  and  aald  court  ahall 
cauae  notice  to  be  glren  that  auch  rote 
will  be  taken,  by  publlahlng  notice  of 
the  aaioe  In  a newspaper  publlahed  In 
auch  county,  for  three  weeka  oonaeoutlTe- 
ly,  the  laat  Insertion  of  which  ahall  be 
at  least  ten  days  before  tl:e  day  of  such 
election,  and  by  posting  up  printed 
notices  thereof  at  three  of  the  most 
public  places  In  each  township  in  such 
county,  at  least  twenty  days  before  said 
election}  aald  notices  ahall  atate  what 
species  of  domestic  animals  on  which  the 
vote  will  be  taken,  to  enforce  the  pro- 
visions of  this  article  against  running 
at  large  In  auch  county,  which  ahall  be 
the  same  as  petitioned  for  to  said  court.” 

It  will  be  noted  that  ttie  statute  quoted  above  does 
not  contain  any  express  provision  for  the  withdrawal  of 
the  signatures  of  the  petitioners.  11  L.  R,  a.,  N.  S.  372, 
statest 

”None  of  the  oases  deny  the  rl^t  of 
the  signer  of  a petition  « * to  with- 
draw his  name  therefrom  while  the  same 
la  In  circulation  for  further  signers 
and  before  It  has  been  filed  or  present- 
ed to  the  ^rson  or  body  to  whom  It  la 
addressed." 

As  was  said  In  Dagley  v.  Mclndoe,  190  Mo.  App.  166 t 

"The  statute  « « « contains  ne  express 
prohibition  against  the  withdrawal  of 
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a aigner  before  the  petition  ia  acted 
upon  and  we  can  aee  no  good  reaaon 
for  placing  a atrict  oonatruction  on 
the  atatute  with  z*eapeot  to  withdrawal." 

The  queation,  therefore,  ia  aa  to  the  parti cvilar 
atage  of  the  proceedinga  in  which  thia  right  to  withdz*aw 
may  be  exerclaed.  Uhere  a x>«tltlon  ia  x>reaented  by  a 
certain  number  of  householdera  aaklng  that  a certain 
queation  be  aubnitted  to  the  Totera  of  the  county^  it 
ia  the  duty  of  the  county  court  to  aaeertaln  idiether 
the  requisite  number  of  signatures  are  attached  to  the 
petition.  It  la  not  until  thia  matter  ia  determined 
does  the  county  coturt  hawe  Jvirladiction  to  call  the 
election.  The  authorities  are  In  harmony  that  until 
the  sufficiency  of  the  petition  is  ascertained  that  the 
right  of  withdrawal  still  exists  and  it  is  not  until  the 
sxiffioiency  is  determined  does  the  Jurisdiction  of  the 
county  court  attach. 

As  was  said  in  Mack  v.  Polecat  Drainage  District^ 
216  111.  56,  74  M.  B.  691| 

"«  * « it  was  the  duty  of  the  oo\u*t 
to  ascertain  whether  the  petition  had 
been  signed  by  the  requisite  nuxnber 
of  property  holders.  Until  these 
facts  had  all  been  detexwiined,  the 
court  did  not  acquire  general  Juris-> 
diction  of  the  oasei  «««««*«" 

In  Littell  ▼.  Board  of  Superrlsors,  198  111.  205, 
65  N.  E.  78,  it  is  atatedt 

"Our  examination  of  the  decisions 
cited  by  council  on  either  side  from 
other  courts  on  analogous  statutes 
has  led  us  to  the  conclusion  that  the 
act  of  signing  such  petitions  ia  not 
an  irrevocable  act,  and  that  it  may 
be  revoked  at  any  time  before  the 

iuriadiction  of  the  body  authorised 
o act  has  been  determined  by  it." 
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Tha  status  of  tha  patltion  and  its  affaot  aftar 
baing  filed  is  given  as  follcma  in  board  of  Bduoation 
of  Putnan  County  t.  Board  of  Education  of  Hartaburg, 

146  N.  £•  816 t 

"«  a « the  filing  of  the  petition 
merely  invokes  the  jtirlsdiotion  of 
the  board  or  tribunal,  and  there- 
fore the  withdrawal  of  the  names 
by  the  alaotors  who  originally 
signed  them  to  the  petition  is 
permissible  until  the  time  that 
official  action  is  taken  upon  tha 
petition.  The  electors,  having  a 
right  to  invoke  the  Juzdsdictian 
of  the  board  or  tribunal,  are  en- 
titled any  time  before  jurisdiction 
is  assumed  by  the  board  or  tribunal 
to  revoke  their  action.  Withdrawal 
of  the  names  does  not  render  ineffeet- 
ual  the  action  of  the  board  or  tri- 
bunal because  none  has  been  taken, 
but  simply  nullifies  the  invoking  of 
the  jurisdiction.  ♦******♦■ 

The  views  expressed  above  have  been  followed  by 
the  court  In  this  juriadiotion.  In  Fleming  v.  Fones, 

91  8.  W«  (2d)  208,  and  Dagley  v.  Molndoe,  190  Mo.  ^p. 

166,. 176  S.  W.  245,  it  was  held  that  signers  of  a petition 
filed  with  a city  .lerk  could  withdraw  their  names  after 
the  same  had  been  filed  but  before  the  clerk  had  made  his 
certificate  to  the  council.  Both  cases  hold  that  it  is 
the  duty  of  the  city  clerk  to  determine  the  sufficiency 
of  the  petition  by  ascertaining  vhethur  the  signers  meet, 
the  requirements  of  the  statute  and  until  he  does  determine 
this  question  that  the  right  of  withdrawal  exists,  however, 
once  the  petition  has  been  determined  to  be  sufficient  in 
all  respects  by  the  clerk,  and  he  has  made  his  certificate 
to  the  city  council  then  the  right  of  withdrawal  ceases 
to  exist. 
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It  la,  therefore,  the  opinion  of  this  depaz^ent 
that  persona  sho  petition  the  oounty  court  to  submit  at 
an  election  a question  of  whether  a stock  law  should  be 
enforced  in  the  county,  nay  withdraw  ^eir  nones  from 
said  petition*  any  time  before  the  ooimty  court  passes 
upon  the  question  of  whether  the  petition  is  sufficient 
After  the  oounty  oowt  decides  that  the  petition  is 
sufficient  the  right  of  withdrawal  ceases  to  exist. 

Respectfully  subaiitted. 


ARTHUK  0»KESPE 
Assistant  Attorney  General 


AFPROVEDi 


J.  E.  

(Acting)  Attorney  Oeneial 
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HEALTH;  la  one  '• 

DEFINITION  OP  PUBIXC  HEALTH  Public  health  nurse/^who  Is  licensed  and 

' KTJRSE;  registered  as  a nurse  In  Missouri  and  who 

aids  In  the  promotion  of  wholesome, 
sanitary  condition  of  cominunlty  at  large  and 
who  Is  paid  compensation  out  of  the  public 

f^unds , 

January  31,  1938 


) 


Mr*  James  S*  Rollins, 

D1  lector  of  Department  of  Public 
Health  Education, 

Jeffoison  City,  Missouri, 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  dated 
Janupry  22,  1938,  for  an  official  opinion  from  this  department 
which  is  as  follows: 

"Will  you  kindly  furnish  this  depart- 
ment with  a definition  of  the  term, 

"Public  Health  Nurse"-, 

Under  the  provisions  of  Section  9039 
R.S.  Missouri  1929,  a county  may  secure 
a public  health  nurse  by  petition  of 
250  taxpayers.  Some  counties  are  attempt- 
ing^ to  evade  the  meaning  of  this  Section 
by  appointing  nvirses  who  are  entirely  un- 
qualified and  who  do  not  fit  into  the 
genei-al  plan  of  the  public  health  pro- 
gram, Sections  13485  and  13488  give  the 
necessary  requirements  for  a graduate 
nurse.  Ttoder  the  requirements  of  the 
United  States  Public  Health  Department 
certain  further  courses  are  reqxiired. 

(See  enclosed  pamphlet) 

The  United  States  Public  Health  Service 
will  educate  any  of  these  nurses  along 
public  health  lines  \tio  is  uncer  thirty 
five  years  of  age  so  it  will  not  be  any 
expense  to  them," 

Ycur  request  involves  the  construction  of  certain  statutes 
of  Missouri  pertaining  to  the  health  department  of  the  state. 
Section  13485  R.S.  Mo.  1929  is  as  follows: 

"No  gradiiate  nurse  shall  practice  pro- 
fessional nursing  for  hire,  \inless 
licensed  by  the  board  as  hereinafter 
provided;  except  that  no  provision 
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hereof  shall  he  construed  to  prohibit 
gratuitous  xmrslng^  healing,  or  care 
of  the  sick  by  friends  or  members  of 
the  family  or  to  prohibit  n\irslng  or 
care  of  the  sick  for  hire,  provided, 
that,  said  parties  shall  not  in  any 
way  assume  to  be  a registered  nurse 
or  attendance  In  the  eleemosynary 
institutions  of  this  state  and  of 
cities  in  this  state  now  or  hereafter 
having  a population  of  3o0,000  Inhab- 
itants or  more;  and  except  further 
that  In  the  event  of  public  emergency 
pronounced  by  the  state  board  of  health 
to  exist  In  the  state  at  large  or  any 
part  thereof,  \inll censed  persons  shall 
be  perxnitted  to  nurse  or  care  for  the 
sick  for  hire  during  the  continuance 
thereof*  A person  vkiating  this  chap- 
ter shall  be  guilty  of  a misdemeanor 
and  upon  conviction  shall  be  punished 
by  a fine  of  not  less  than  fifty  dollars 
(V'bO.OO)  nor  more  than  five  hundz^  doll- 
ars ($500.00)  for  each  offense.” 

Section  13486  R.S.  Mo.  1929  provides  as  follows: 

*The  board  shall  Issue  a license  to  practice 
as  a registered  nurse  or  registered  obstet- 
rical nurse  In  the  state  of  Missouri. 

1.  Any  person  who  shall  bo  admitted  to  and 
pass  the  board's  examination  therefor. 

2.  Any  applicant  of  good  character  ifoo 
prior  to  January  1,  1924,  shall  submit 

to  the  board  satisfactory  written  evidence, 
verified  by  oath  If  required,  of 

a.  The  right  to  practice  as  a registered 
nurse  in  the  state  of  Mlsso\u:*l  at  the  time 
of  the  passage  of  this  chapter  and  payment 
of  a fee  of  T$1.00)j  or 

b.  Residence  In  the  state  of  Mlssoxirl  at 
the  time  of  the  passage  of  this  chapter, 
graduation  prior  thereto  from  a school  of 
nursln^.,  giving  a two-years'  course  acceptable 
to  the  board,  and  a payment  of  a fee  of 

($16.00);  or 
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c.  Graduation  prior  to  the  x>asaaee  of 
this  chapter  from  a school  of  nursing, 
accredited  with  the  hoard  under  tMs 
chapter  and  payment  of  a fee  of  (^15.00), 

3,  Any  applicant  of  good  character  from 
another  state  of  a foreign  country  who 
shall  x>&7  a foo  of  (^15.00)  and  submit 
to  the  board  sat£sfactory  evidence,  veri- 
fied by  oath  if  required,  of  due  registra- 
tion, as  a registered  nurseby  another 
state  or  country.  If  In  the  Judgment  of  the 
board  slad  appllomt’s  Individual  qualifi- 
cation be  the  equivalent  of  those  required 
by  this  chapter." 

As  to  the  qualifications  for  admission  to  the  exmnlnatlon 
for  a license.  Section  15488  R.3.  Mo.  1929  provides  as  followsi 

"The  board  shall  admit  to  examination  for 
license  to  practice  as  a nurse  any  appli- 
cant who  shfiJ.1  pay  a fee  of  ^15,  and  shall 
submit  to  the  b^rd  satisfactory  written 
evidence,  verified  by  oath.  If  i7equlx*ed, 
that  said  applicants 

1.  Is  twenty-one  years  of  ages 

2.  Is  of  good  moral  character; 

3.  Has  conq}leted  at  least  at  least  one 
year’s  cou.se  of  study  In  a high  achool, 
or  its  equivalent  except  as  otherwise 
provided  in  section  134&9  hereof;  and 

4.  Has  been  graduated  from  an  accredited 
school  of  nursing  giving  at  least  a two- 
years'  cotirse  In  which  the  theory  taught 
shall  be  proportioned  to  practice  In  a 
hospital  to  the  satisfaction  of  the  board. 

An  applicant  falling  (to)  pass  such 
examination  shall  be  re-admltted  to  re- 
examination within  one  year  thereafter 
without  a payment  of  an  additional  foe." 

and  Section  13490  R.S.  Mo.  1929  makes  the  following  provision 
I>ertalning  to  the  qualification  of  applicant  to  take  the  examinations 
idiich  are  as  follows* 

"In  lieu  of  requirement  of  sections  13488 
and  13489  hereof,  the  board  shall,  after 
July  1,  1925,  accept  the  following  as 
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satisfactory  preliminary  education  of 
applicants  for  oxamlnatlon  for  license 
as  nurses. 

1.  Until  July  1,  1926,  graduates  from 
grammar  school  or  Its  equivalent* 

2^'  Thereafter  the  successful  completion 
of  one  year.hl^  school  or  Its  equivalent. 

But  no  applicant  for  examination  after 
Jrily  1,  191  o,  shall  be  debarred  from  such 
examination  because  of  insufficient  pre- 
liminary examination  provided  such  appli- 
cant shall  have  matriculated  In  a school 
for  nurses  prior  to  Jtily  1,  1926." 

By  Section  13492  K.S.  Mo.  1929  It  provides  for  the  registration 
of  such  parties  who  have  been  licensed  by  the  state  board  with 
the  county  clerk  and  idien  the  pairty  has  thus  registered  in  the 
office  of  the  county  of  the  licensee's  residence,  she  Is  Issued 
a certificate  of  registration  and  then  is  duly  x*eglatered  nurse 
in  such  county  of  her  residence.  Section  9036  R*3*  Mo.  1929 
Is  as  follows t 

"Whenever  the  state  board  of  health  con- 
siders.It  necessary  to  secure  the  aid 
and  services  of  a visiting  public  health 
nurse,  or  to  disinfect  any  building,  res- 
idence or  room  In  any  hotel  or  dormitory, 
or  other  pla  oe  In  such  city  or  county 
Infected  with  Infectious  or  contagious 
diseases,  such  boaz^  shall  make  forrn^J. 
written  report  of  such  fact  to  the  county 
court  or  mayor  of  any  city  of  the  second, 
third,  or  fourth  class,  or  both  such  court 
and  mayor,  and  therein  recomnend  the  course 
of  action  necessary  and  advisable  to  be 
taken  In  relation  thereto  to  prevent  the 
spread  of  such  Infectious  or  contagious 
diseases I and  In  case  said  report  Is  made 
to  the  mayor  of  any  city  he  shall  lay  the 
same  before  the  city  council  at  Its  next 
meeting,  and  the  said  city  council  smd  the 
said  coxmty  court  at  Its  next  meeting  after 
said  report  has  been  made  as  aforesaid, 
shall  consider  said  report  and  recommen- 
dation and  act  upon  it,  and  such  city  coun- 
cil and  county  court  shall  each  be  author- 
ized to  employ,  at  a fixed  monthly  compen- 
sation, a public  health  nvirse,  qualified 
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for  such  servl ce  by  registration  as 
such  according  torhe  isys  of  this 
states  to  visit  any  family, “Horae , 
boarding  house,  domltoiy  or  club  In 
which  Is  a member  or  members,  a per- 
son or  persons  afflicted  with  a con- 
tagious or  Infectious  disease,  and 
upon  the  consent  of  such  person  or 
feral ly  or  parent  or. guardian.  If  a 
minor,  to  assist  In  nursing  said 
person  and  to  advise  such  person  and 
the  persons  or  members  of  the  family, 
boarding  house,  dormitory  or  club,  as 
to  the  proper  methods  to  be  pursued  to 
prevent  the  spread  of  such  Inlectlous 
or  contagious  disease,  and  also  to 
authorise  some  other  piroper  person  or 
p rsons  to  visit  suid  disinfect  any 
building,  residence,  room  In  any  hotel 
or  dormitory  or  other  pl^^ce  therein 
Infected  with  such  infectious  or  oon- 
taglovis  disease  upon  the  consent  of 
the  owner  thereof." 

The  nurse  who  Is  employed  by  virtue  by  provisions  of  the 
foregoing  section,  must  be  a registered  nurse  and  registered 
xmder  the  provisions  of  section  13492,  supra,  and  such  person 
cannot  become  a registered  nurse  unless  they  have  the  license 
required  by  provisions  of  Section  13486  R.3.  Mo.  1929  and  such 
person  Is  not  authorized  to  take  the  examination  for  the  license 
imtll  they  possess  the  qualifications  required  by  Sections  13486, 
13488  and  13490,  supra.  Section  9059  R.3.  Mo.  1929  provides  as 
follows* 


"In  case  a petition  Is  signed  by  two 
hundred  and  fifty  taxpayers  and  pre- 
sented to  any  city  council  of  the 
second,  third  or  fourth  class  or  any 
county  court,  asking  for  the  appoint- 
ment of  a public  health  nurse  or  nurses 
or  that  any  place  infected  with  Infectious 
or  contagious  disease  be  disinfected,  as 
designated  In  section  9036,  It  shal  be 
the  duty  of  said  city  covincll  or  county 
court,  as  the  case  may  be,  to  provide 
for  the  appointment  of  said  nurse  or 
nurses  and  for  the  disinfecting  of  any 
Infected  place  and  to  pay  for  the  same 
as  provided  for  In  section  9038  hereof." 
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The  sections  cited  above  s<~;t  out  the  plan  and  system 
provided  by  the  leglslatvire  for  th-  registration  of  nurses  and 
section  9036  R.3.  Mo.  1929  provides  that  the  county  health 
nurse  shall  be  qualified  for  such  service  by  registration  as 
such  according  to  the  laws  of  the  state  of  Missouri.  Prom  a 
reading  of  sections  9036  arui  9039,  It  Is  quite  evident  that 
section  9039  hinges  on  section  9036  and  for  that  reason  the 
two  sections  should  be  read  together  and  the  nurse  who  Is 
employed  by  public  officials  by  virtue  of  the  provisions  of 
section  9039  should  have  the  qualifications  of  the  nurse 
designated  In  section  9036  which  arei 

"Registration  as  such  according  to  the 
laws  of  this  state.” 

It  Is  very  evident  thpt  the  legislature  Intended  that 
no  person  shoxild  be  employed  as  a public  health  nurse  and  paid 
out  of  public  funds  tinless  they  have  the  proper  license  and 
have  been  registered  in  the  county  of  their  residence. 

"Public  health  Is  defined  as  meaning 
the  wholes(»ne,  sanitary  condition 
of  the  comiTJonlty  at  large." 

State  ex  rel  Pollock  v.  Becker,  289 
Mo.  660. 

By  sections  9036  and  9039,  supra,  the  way  and  means  are 
provided  by  idiich  a nurse  may  be  obtained  by  a city  or  county 
for  the  general  public  health  and  section  9038  H.S.  Mo.  1929 
provides  that  su^  nurse  may  be  paid  out  of  the  public  funds. 


C0!TCLb3I0W 


It  Is,  thei'efore,  the  opinion  of  this  department  that 
the  definition  of  the  term,  "public  health  nurse"  as  applicable 
to  the  Missouri  law  Is  licensed  and  reglst  .;red  nurse  under  the 
laws  of  this  state  and  who  Is  employed  to  aid  and  promote  the 
wholesome,  sanitary  condition  of  the  comniunlty  at  large  In  which 
she  Is  employed,  and  one  who  Is  paid  compensation  out  of  the 
public  revenues. 

It  Is  also  the  opinion  of  this  office,  that  by  virtue 
of  the  provisions  of  sections  9036  and  9039,  supra,  the  public 
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health  nurae  muat  ba  qualified  for  audi  aervlce  by  reglatar- 
in^  In  the  county  of  her  reaidenoe  according  to  the  lava  of  the 
State  of  Mlasourlf  eapeclally  aectlon  15492  R.S.  Mo.  1929. 


Keai>ectfully  avtbmltted. 


TYRii  W.  BURTON 
Aaalatant  Attorney  General 


APPRO\TiDl 


J.  E.  TAYLCR 

(Acting)  Attorney  General 


TV.’ExDA 


INSURANCE  Drtt'ARTMENT;  Approval  of  Affidavit  of  Change 

in  Number  pf  Directors  of* Postal 
Life  & Casualty  Insurance  Company, 


February  3,  1938, 


kr,  George  A,  S,  Robertson 
superintendent  of  Insurance 
Jefferson  City,  Missouri 


FI  LED  I 


Dear  Sir: 


This  is  to  acknowledge  your  letter  of 
January  27th.,  in  which  you  enclosed  an  affidavit 
of  Change  in  Number  of  Directors  of  rostal  Life 
Se  Casualty  Insurance  Company,  for  otu*  attention, 

• e have  excunined  the  affidavit  and  find 
that  same  is  in  due  fozmi  and  has  the  approval  of 
this  Department, 


Very  truly  yours 


COVSLL  R,  HiiV/ITT 
Assistant  Attorney-General 


APPROVED: 


J:  r.-  'TAYLoR' 

(acting)  Attorney-General 


CRK:Ea 


rrtb  BAT  ION  .OFFICER (la)  Social  •Security  Act  does  not'  repeal  autnorlty 

of  county  courts  \mder  Section  14182  R.S.  Mo.  1929 
to  appoint  county  superintendent  of  public  welfare. 

(lb)  County  Court  may  not  appoint  County  Supt.  londer 
! Sec.  14182  as  probation  officer  only.  (2)  Circuit  Court 

' nas  no  authority  to  appoint  probation  officer  under 

Sec.  14171  R.-ii.Mo.  1929  when  County  Court  appoints 
county  superintendent  of  public  welfare.  (3)  Circuit 
Court  may  with  approval  of  county  court  pay  salary 
to  probation  officer  under  Sec.  14174  R.S.  Mo.  1929. 


February  8, 


Hon*  James  S.  Rooney 
Jud^e  Circuit  Covirt 
Ll'oerty,  Missouri 


Dear  Judge  Rooney t 


v;e  wish  to  acknowledge  your  request  for  an  opinion  under 
date  of  Janiiary  25,  1936,  readl^  as  follows t 


"1*  Does  a county  court  by  authority  of 
Section  14182,  R*  S*  Ho*  1929,  have  an 
appointive  power  of  county  superinten- 
dent of  public  welfare  since  the  enactment 
of  the  State  Social  Security  Commission 
and  designating  .(.Is  work  as  that  of  Pro- 
bation Officer  only? 


2*  By  Section  14144,  R.  S*  Mo*  1929, 
does  the  Circuit  Judge  have  priority  of 
appointive  power  of  Covinty  Probation 
Officer? 


3*  Does  he  have  the  authority  to  fix 
the  salary  such  as  establtshed  by  law  and 
such  office  expenses  as  necessary  and 
designating  the  salary  and  necessary 
expenses  of  such  office  as  part  of  the 
budget  for  the  Circuit  Co\irt  in  a county 
of  leas  than  50,000  population?" 
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Section  4 of  the  Laws  of  Missouri  1937,  page  470,  re- 
lating to  the  powers  and  duties  of  the  Social  Sec\jrlty  Commission, 
provides  In  part  as  follows t 

”(4)  to  cooperate  vrlth  the  United  States 
Children's  Bureau  In  establishing,  ex- 
tending and  strengthening  ciiild  welfare 
services  for  the  protection  and  care  of 
homeless,  dependent  and  neglected  children, 
and  children  In  danger  of  becoming  delinquent, 
and  to  expend  child  welfare  service  funds 
for  payment  of  part  of  the  cost  of  district, 
county  or  other  local  child  welfare  services, 
and  fordeveloplng  state  services  for  the 
encouragement  and  assistance  of  adequate 
methods  of  community  child  welfare  organi- 
sation, to  administer  or  supervise  all 
child  welfare  activities.  Including 
Inportatlon  of  children,  licensing  and 
supervising  of  child  caring  agencies  and 
Institutions  except  those  conducted  by  any 
well  known  religious  order,  the  operation 
of  state  Institutions  for  children,  and 
the  supervision  of  Juvenile  probation  under 
ihe  dlrecilon  of~5ut  not  Li  aeroKatloh  of 
the  orders  o?  ^ven'lle  courts.  All  powers 
and  duties  oT  the  Commission  shall,  so  far 
as  applicable,  apply  to  the  administration 
of  any  other  Act  or  state  law  wherein  duties 
are  Imposed  upon  the  Ctxnilsslon  or  the 
Cotmnlaslon  Is  acting  as  a state  agency.” 

Section  14182  of  Article  X,  Chapter  125,  R.  S.  Mo.  1929, 
relates  to  the  app:>intment  by  county  courts  of  county  superintendents 
of  Public  Welfare,  as  follows! 
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"Tlie  county  covirt  In  cacli  covinty  may  In 
its  discretion  appoint  a county  superln* 
tendent  of  public  welfare,  and  such 
assistants  as  It  may  deem  necessary*  V.lien- 
ever  the  covinty  court  of  any  county  haa 
appointed  a superintendent  of  public  wel- 
fare such  officer  shall  assume  all  the 
powers  and  duties  now  conferred  by  law 
upon  the  probation  or  parole  officer  of 
such  county  and  shall  asstuoe  all  the  powers 
and  duties  of  the  attendance  officer  In 
said  county  and  all  the  powers  and  the 
duties  of  the  attendance  officer  In  any  In- 
corporated town  or  village  having  a 
population  of  more  than.  1, OCX)  Inliabltants, 
and  no  other  or  different  probation  or 
parole  officer  or  attendance  officer  or 
officers  shall  be  appointed  by  the  Judge 
of  the  Juvenile  ccxurt,  by  the  county 
superintendent  of  public  schools,  or  by 
the  school  board  or  any  Incorporated  city, 
town  or  village  school  district  or  con- 
solidated school  district,  providing,  how- 
ever, that  the  provision  of  this  section 
shall  not  apply  to  counties  which  now  ^xave 
or  idilch  shall  hereafter  have  a population 
of  more  than  50,000  Inhabitants*” 

Yoxir  question  Is  whether  the  county  court  still  has  the 
appointive  power  of  covinty  superintendent  of  public  welfare  under 
Section  14182  to  act  as  probation  officer  since  the  enactment  of 
the  State  Social  Security  Act* 

In  considering  whether  or  not  the  State  Social  Security 
Act,  Laws  of  Missouri  1937,  p*  470,  Is  repugnant  to  Section  14182 
R*S*  Missouri  1929,  we  have  assumed  that  the  Leglslatvire  roust  have 
had  In  mind  the  latter  act  at  the  time  the. former  was  passed* 
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In  the  case  of  State  vs*  Bader*  78  S.  \««  (2)  835*  839* 
the  Supreme  Court  In  speaking  of  the  presumption  that  the  Legis- 
lature had  in  mind  a previous  act  or  an  act  in  pari  materia*  said: 

"It  is  not  to  be  presumed  that  the  same 
body  of  men  would  pass  conflicting  and 
incongruous  acts*  The  prestunption  is  that 
they  had  in  mind  the  whole  subject  under 
consideration;  that*  idiilst  the  one  general 
subject  is  touched  in  several  separate 
acts*  yet  the  legislative  intent  was  that 
of  a harmonious  whole*  In  such  case*  it  is 
the  duty  of  the  c urts  to  so  constznie  all 
the  act  in  such  manner  that  each  and  every 
pare  thereof  ma^  stand*  if  such  construction 
can  be  attained*  without  doing  violence 
to  the  langxiage  used  in  the  several  acts." 

In  the  case  of  State  vs.  McCracken*  95  S.  TT.  (2)  (Mo.  App.  ) 
1239*  1241*  the  Court  declares  the  following  familiar  mile  of 
statutory  constractioni 

"Statutes  idiich  are  in  pari  materia  should 
be  read  and  construed  together  in  order  to 
keep  all  the  provisions  of  the  law  on  the 
same  subject  in  liarmony*  so  as  to  work  out 
and  accomplish  the  central  idea  and  intent 
of  the  lawmaking  branch  of  our  state  govern- 
ment,* * * ♦" 

That  the  Legislature  had  in  mind  the  whole  subject  vuider 
consideration  is  evident  fron  an  examination  of  8ection(a)  of  the 
State  Social  Security  Act  wherein  specific  reference  is  ; lade  to 
Article  X*  Chapter  125*  which  relates  to  the  appointment  of  superin- 
tendents of  public  welfare  (Laws  of  Ulssoviri  1937,  page  488): 

"ii-a-»Sectl  ixs  14188  and  14194  of  Article  10* 

Chapter  125*  Revised  Statutes  of  Missouri 
1929*  be  and  the  same  are  hereby  I'epealed 
* * * 
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No  reference  la  made  to  any  other  section  In  Article  X» 
Chapter  125  of  the  K.S.  Missouri  1929,  and  It  la  therefore  evident 
that  the  Legislature  Intended  that  the  Social  Secvirlty  Commlsalon 
cooperate  with  existing  state  and  federal  agencies  In  the  adminis- 
tration of  the  various  child  welfare  services.  Including  probation 
worl. 


From  the  foregoing  we  are  of  the  opinion  that  the  State 
Social  Security  Act  does  not  repeal  the  authority  of  the  county 
cotirts  under  Section  14182  R.  S.  Missouri  1929  to  appoint  a county 
superintendent  of  public  welfare  who  when  appointed  assumes  all 
the  powers  and  duties  of  the  probation  officer  of  the  county. 


Ib. 

You  raise  the  further  question  idiether  the  co\mty  co)irt 
under  Section  14182  may  appoint  a county  superintendent  of 
public  welfare  and  designate  his  work  as  that  of  probation  office^ 
only. 


The  statute  In  unambiguous  language  declares  that  when 
the  county  court  appoints  a superintendent  of  public  welfare  ho 
assumes  all  the  powers  and  duties  of  probation  and  parole  officer 
of  the  county  and  all  the  powers  and  duties  of  tlj«  attendance 
officer.  The  cotuaty  court  Is  given  no  authority  to  appoint  a 
superintendent  of  public  welfare  and  designate  his  work  as  that 
of  probation  officer  only.  That  such  was  the  Intention  of  the 
leglslatiire  Is  evidenced  by  .Section  14171  R.  s.  Missouri  1929, 
which  authorl^i^es  the  Circuit  Court  to  appoint  a probation  officer 
as  follows! 


"The  circuit  Judge  shall  designate  or  appoint 
an  officer  of  the  county  or  son>e  other  person 
to  serve  as  probation  officer  under  the 
direction  of  the  court  In  cases  arising  under 
this  article.  The  court  may  also  designate 
or  appoint  one  or  :nre  persons  to  act  as 
deputy  probation  officers.” 

l'’3rom  the  foregoing  we  are  of  the  opinion  that  the  county 
court  does  not  liave  authority  under  Section  14182  R.S.  Wlssourl 
1929,  to  appoint  a county  sujperlntendent  of  public  welfare  and 
designate  his  work  as  that  of  probation  officer  only. 


Hon*  James  S*  Rooney 


February  8,  1938 


II. 

Your  second  question  is  whether  under  Section  14144  R*S* 
Missouri  1929,  the  Circuit  Judge  has  priority  of  appointive  power 
of  county  probation  officer* 

Section  14144  R*  s*  Missouri  1929,  relates  to  appointment 
by  the  circuit  courts  of  probation  officers  in  counties  of 
fifty  tliousand  inhabitants  aind  over*  Your  other  questions  deal 
with  counties  of  less  than  fifty  thousand  inhabitants  and  we 
assume  you  meant  to  refer  to  Section  14171  R*  3*  Missouri  1029, 
supra,  which  deals  with  counties  of  less  than  fifty  thousand 
inhabitants. 

In  the  case  of  Poindexter  vs*  Pettis  County,  246  S*W*  38, 
the  Co\irt  said,  1*  c*  40t 

**30  as  Justly  contended  for  by  counsel  for 
the  a (Reliant,  the  legal  effect  of  the 
appointment  of  White  was  to  automatically 
. suspend  the  term  of  office  of  Poindexter, 
who  was  appointed  under  section  1144  of  the 
llevlsed  Statutes  of  Missouri  1919,  as  pTo^ 
bation  officer*  All  the  duties  devolving 
upon  Poindexter  as  probation  officer,  by 
the  act  of  1921,  supra,  were  transfeirred 
to  White*  State  of  Wasl^xlngton  ex  rel* 

Voris  vs*  City  of  Seattle,  74  ^ash*  199,  133 
Pac*  11,  4 a*L*R.  198;  Donaghy  vs*  Macy, 

167  Maas*  178,  45  N.F.  87*8 

Prexn  the  foregoing  we  are  of  the  opinion  that  if  the  county 
court  appoints  a county  superintendent  of  public  welfare  under 
section  14182  the  superintendent  assxunes  among  other  powers  and 
duties  that  of  probation  officer  and  the  circuit  Judge  would  have 
no  authority  to  appoint  a pro'oation  oi'ficer  under  Section  14171 
R.S*  Missouri  1929* 


III* 

In  reply  to  your  third  question  we  are  enclosing  copy  of 
an  opinion  rendered  by  this  Department  to  Mr*  Cecil  W*  Roberts  of 
Farmington,  Missouri,  under  date  of  May  23,  1936, 


Hon*  James  S*  Rooney 
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The  opinion  upon  the  aspumptlon  that  the  county  coxiz*t 
had  not  appointed  a superintendent  of  public  welfare  as  provided 
In  Section  14182  R.  S*  Missouri  1929 » reached  the  following  conclusion! 

"Therefore,  It  Is  the  opinion  of  tills 
depurtiaent  that  the  county  court  la 
authorized  to  pay  the  salairy  of  the  pro- 
bation officer  out  of  class  4,  Section  2p 
mdget  Law  of  1933,  and  the  maximum  salajry 
shall  not  exceed  one  thousand  dollars  per 
annum,  as  of  Section  14174,  R*  S*  Mo*  1929, 
and  shall  be  of  such  amount  as  the  circuit 
, court  may  with  the  approval  of  the  county 
* court  prescribe*  Furthermore,  such  approval 
of  tae  county  court  shall  be  reasonabla  and 
not  arbitrary* 


Kespectfully  submitted. 


M4X  WASSERMAM, 

Assistant  Attorney  ueneral 


APPROVED: 


TTm^Tcm 

(Acting)  Attorney  General 


\ 


MWiMM 

Enclosure* 


INSURANCE  DEPARTi»IENT:  Approval  of  insteunents  changing  name  of  th,*'. 

Trans-tiisslsslppl  Life  Insurance  Company  to 
National  Security  Life  Insurance  Company. 


•‘■ebruary  23,  1938. 


Honorable  Oreorge  a,  S«  Robertson 
ouperintendant  of  Insurance 
Jefferson  City,  Missouri 


attention:  Ur.  J.  i*.  Allebach 

Deputy  superintendent 


Dear  sir: 


In  compliance  with  your  request  of  February 
9,  1938,  we  are  herewith  returning,  with  our  approval, 
instrvusents  attached  to  your  letter  of  request  changing 
the  name  of  the  Trans-Uissisaippi  Life  Insurance 
Company  to  the  National  oecurlty  Life  In:?urance 
Company. 


•e  approve  all  of  the  papers  submitted  in 
connection  with  the  chan^^e  of  naune  and  find  that  the 
corporation  has  complied  with  the  statutes  of  wissovirl 
in  connection  with  the  change  of  name  of  said  corpora- 
tion, and  same  has  our  approval. 


Very  truly  yours 


COVliLL  R.  HiSttiTT 
Assistant  Attorney-Deneral 

AfFROVKD: 


y.‘"r.-T!AYCT — 

( Acting )Attorne3 -General 


/ 


ChL  :i5Q 
sncs. 


INSURANCE  I^PAx.TMENT:  Approval  of  Articles  of  Asaoclatlon  of 

the  Atlas  Life  Society, amended  for  change 
to  a stipulated  pp  emlum  life  Insurance 
company  tuider  Article  4,  Chapter  37,  R.  S*  1929* 


i.aroh  15,  1938. 


V 


/ 


Honorable  aeorge  A,  s.  Robertson 
Supc r In t e nden t 
Insurance  Department 
Jefferson  City,  kisaotiri 


Dear  kr«  Robertson: 


In  compliance  with  yoiu*  request  of  Iterch 
14th,  we  are  retiuming  with  our  approval  the  amended 
Articles  of  Association  of  the  Atlas  Life  society 
of  Van  uuren,  Missouri,  proposed  to  be  reincorporated 
as  provided  in  -action  5775,  Revised  Statutes  of 
Missouri,  1929,  Tas  a stiptilated  jr  emium  life  insiurance 
company  imdor  Article  4,  Chapter  37,  Revised  statutes 
of  Missouri,  1929*  The  enclosed  Articles  of  Associa- 
tion are  in  proper  form  and  same  have  our  approval. 


Very  truly  yours. 


GOVELl.  R.  HEWITT 
assistant  Attorney -General 


ArrROVED: 


T.Tnmoh 

(Acting)  Attorney-General 


CRH: MO 

iitac. 


Tho  foreiga  insurance  corporations'  right  to 
license  is  dependent  not  on  charter  pov/ers, 
but  on  rights"  fi:ranted  by  license, 


J.U  IfCS 

oorty>><^cA‘jr'3!d“.-> 


April  16,  1938 


lion,  George  A.G,  Itobertson 
wuporintendent  of  Insurance 
Jofi'arson  City,  Missouri 


Jear  ~>ir: 

This  departiiiont  is  in  receipt  of  your  request 
for  un  opinion  upon  the  follov.'ing  question: 

"Is  a foreign  stock  casualty  in- 
sxirance  company , v/hose  charter  pro- 
vides that  it  may  issue  participating 
policies,  entitled  to  be  licensed  to 
do  business  in  the  State  of  Missouri?" 

In  the  correspondence  which  accompanied  your  re- 
quest for  an  opinion,  the  applicant  for  the  license,  the 
inrex  Indoiuiity  Company,  states  that  they  do  not  v^ish  to 
issue  any  participating  policies  in  the  Istute  of  kissouri. 
Therefore,  the  legality  of  a participating  policy  issued 
by  a foreign  stock  casualty  company  need  not  bo  passed  upon. 
The  only  obstacle  to  the  granting  of  a license  to  the  above 
named  company  is  tlio  fact  that  its  charter  granted  by  the 
Mtate  of  ifew  York  allows  it  to  write  participating  policies, 

.aj  to  the  nature  of  a license  granted  to  a foreign 
Insuranco  company  to  do  business  within  the  state,  \:e  be- 
lieve the  rule  is  aptly  stated  In  i-llin.  Ins,  ContJ.ssioner, 
V.  /Uwerictiu  Indemnity  Co  ..pany,  55  8, Vi',  gind  44,  l.c,  47,  in 
which  the  Court  of  ..ppeals  of  Kentucky,  the  hipest  court 
of  that  state,  said: 


<**:=  * the  corar.Assioner  is  not  concerned 
with  the  question  of  the  charter  powers 
of  the  appellee  company,'  V/horeby  it  is 
/authorized  to  write  both  fire  and  auto- 
jzobile'  insurance  in  states  so  permitting 
‘it,  but  his  proper  inculry  is,  what  Is  the 


Hon.  Georc©  A.S,  Robertson 
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bi.'S^noss.  -nroopsod  bv  tJ-e  CQ^liT?^:nv  nr.- 
T.^lvin~  for  s license,  to  uo  trc.nsr>ctea 
j.p  this  st.-ito.  und  is  it  ono  not  ul- 
lo\.ed  by  tho  lii\;a  oi*  this  state,  or,  if 
licensed,  would  he  thereby  be  porioittlng 
a foreign  corporation  to  transact  its 
liconsod  bxisinoss  within  the  state 
under  uiore  favorable  conditions  than 
granted  domestic  corporations  In  a sim- 
ilar business?" 

The  above  holding  that  in  regard  to  licensing  of 
foreign  corporations,  the  Gtato  of  Missouri  is  not  concerned 
with  charter  powers  of  foreign  corporations,  but  only  with 
what  powers  it  proposes  to  exercise  within  the  State,  ap-. 
pears  to  be  the  rule  in  tlissouri. 

In  Smoot  V.  Bankers  Life  .‘^sociation,  138  lo.  App. 
438,  l.c.  466,  120  S.W.  719,  the  court  said: 

♦ this  defendant,  a foreign  corporation, 
is  authorized  by  the  superintendent  of 
the  insurance  department  of  this  State  to 
transact  life  insurance  business  in  this 
State  only  and  solely  on  the  assessLient 
plan." 

To  the  same  effect  is  Hissey  v.  Supreme  Lodge,  147 
Ho.  App.  137. 

Horeover,  if  such  a policy  is  illegal,  upon  which 
education  we  do  not  pass,  the  license  could  still  be  issued 
because  tlie  holdings  of  the  Idssouri  courts  have  been  ti*at 
if  the  charter  of  a foreign  corporation  empowers  it  to  do 
something  thut  is  illegal  under  the  laws  of  liissouri,  then 
such  corporation  may  be  licensed  hore,  but  has  no  right  to 
do  such  illegal  acts,  and  such  po\.er  is  treated  us  not  ex- 
istent in  the  charter.  This  view  is  tersely  stated  in  State 
ex  rel.  Railroad  Company  v.  Cook,  171  I'o.  348,  in  which  the 
court  en  banc  said: 

"A  foreign  corporation  admitted  to  do 
business  in  this  8tato,  either  by  comity 
or  by  express  leave  of  the  statute,  can 
not  transact  any  business  which  a domes- 
tic corporation  of  like  character  can  not 
transact,  anything  in  the  charter  of  the 
foreign  corporation  to  the  contrary  not- 
v/ithstanding.  In  such  case  if  the  charter 


lion,  Gcotqq  A.ii.  Robertson 
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of  the  forcl/rn  conpany  contains  a 
■rrnnt  of  power  not  allo-wed  'by  our  lav;, 
thut  iXLnt  \.ill  bo  treated  slinoly  as 
if  it  had  not  been  liiado,*' 

The  riclit  of  a foreign  corporation  to  transact  business 
in  the  titate  of  l-issouri  is  one  that  the  courts  jealously 
protect  and  glvo  a liberal  construction  in  order  to  insure 
this  right,  otate  ox  rel.  Railroad  Company  v.  Cook,  181  LTo. 
596,  Ctate  ex  rol.  Tank  Car  Company  v.  iaullivan,  282  llo*  261. 
jiQ  v.as  said  in  the  last  mentioned  case,  l.c,  279: 

"Looking  to  our  statutory  provisions 
for  tho  public  policy  of  the  State,  it 
will  be  readily  observed  that  v/e  have 
adopted  a host  liberal  comity  toward 
corporations  organized  under  the  laws 
of  other  states  and  countries.  Indeed, 
we  have  placed  them  upon  substantially 
tho  same  footing  as  our  own  domestic 
corporate  bodies  and  given  them  the 
same  pov/ers,  and  subjected  them  to  tho 
same  obligations  that  are  provided  for 
like  corporations  in  this  State 

Tho  purpose  of  the  laws  relating  to  licensing  of 
foreign  corporations  is  taken  by  the  courts  as  being  not  to 
exclude  foreign  corporations,  but  to  merely  restrict  them 
so  as  to  place  them  on  an  equal  basis  with  domestic  corpor- 
ations and  to  provide  for  the  protection  of  the  public  of 
the  8tate, 


C0NCLL5I0N 


It  is,  therefore,  the  opinion  of  this  department 
that  tho  buperintondent  of  Insurance,  in  licensing  a foreign 
insurance  company  to  do  business  in  this  State,  looks  not  to 
the  charter  in  order  to  determine  the  legality  of  such  com- 
pany *s  business,  but  rather  to  the  type  of  bixsiness  which  is 
to  transact  within  the  state.  ' 


V 


■Robertoon 
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L'on.  Gcorgo  A.S, 


7t  Is  further  the  opinion  of  this  depnrtiiJBnt  tli-t 
the  foroign  insurance  coiupany  uoin:^  business  within  the 
btato  of  Missouri,  is  controlled  by  the  provisions  of  its 
license  and  not  by  its  charter,  and  if  the  charter  allows 
such  insurance  company  to  do  something  unlawful  in  lulssourl, 
ouch  provision  is  taken  as  not  being  within  the  charter  at 
all  insofar  as  it  relates  to  the  company’s  right  to  do  bus- 
iness in  Uissourl. 


Respectfully  submitted. 


OLLIVIli  v;.  KOLEII 
iissistant  Attorney  Groneral 


;j?PROVRD  By: 


lioTTcZlffRIcS 

Attorney  General 


AO’K:ViX  ' 


INSURANCE  EEPARTMEKT:  Approval  of  papers  In  conneotlen 

tbe  decrease  of  the  capital  Sto^  of 
the  National  Security  Life  Inauranoe 
Company,  a corporation.  Art.  4,  Chap.  37» 
R.  S.  Mo.  1929* 


25,  1938 


Honorable  George  ii.  Robertson 
•:>uperlntenclent 
Insurance  Department 
Jefferson  City,  Adssourl 


•attention:  Charles  L.  Henson, 

Chief  Counsel 

Dear  Glr: 


Ihls  Is  to  acknowledge  receipt  of  your 
letter  of  iway  21st,  In  which  you  request  the  opinion 
of  this  Department  as  to  the  form  and  sufficiency  of 
the  papers  In  connection  with  the  decrease  of  the 
capital  stock  of  the  National  oeourlty  Life  Insurance 
Company,  a corporation  organized  under  the  provisions 
of  ^irtlole  4,  oriapter  37,  iicvlsed  statutes  of  klssourl, 
1929. 


^ / 

r> 


FILED  ' 


/ 


Ue  iiave  examined  the  papers  In  connection 
with  this  company,  submitted  with  your  letter  of  request, 
and  find  same  are  In  due  foz*m  and  have  the  approval  of 
this  Department. 


Vejry  truly  yours 


CO^/ELL  K.  HEWITT 
Assistant  j.ttorney-General 


APPROVED: 


J.  E.  TaYLC'R 

(Acting)  Attorney -General 


CRH: EG 

Dncs. 


IttSURANCE  DEPARTMENT:  Approval  of  papers, as  to  form  and 

sufficiency, submitted  In  connection  with 
Increase  of  capital  stock  of  Postal  Life 
and  Casualty  Insurance  Company  under 
Art.  4,  Chap.  37,  R.  S,  1929* 


June  4,  1938 


Honorable  George  A,  G,  Robertson 
Superintendent  of  Insurance 
Jefferson  City,  x..lasourl 


attention:  ik.r.  Charles  L,  Henson, 
Chief  Counsel 


Ijear  *>lr: 


This  Is  to  acknowledge  receipt  of  your  letter 
of  i-ay  31st,  In  idilch  you  request  the  opinion  of  this 
Department  as  to  the  form  and  sufficiency  of  the  papers 
submitted  In  connection  with  the  Increase  of  the  capital 
stock  of  the  iostal  Life  and  Casualty  Insurance  Company, 
a corporation  organised  under  the  provisions  of  article 
4,  Chapter  37,  Revised  Statutes  of  klssourl,  1929, 

We  have  examined  the  papers  submitted  In  con- 
nection with  the  Increase  of  the  capital  stock  of  the 
above  company  from  ^26,000  to  ^100,000  and  find  same 
In  due  form  and  have  the  approval  of  this  Department* 


Very  txnily  yours 


COVkLL  R.  HKWITT 
Assistant  Attorney- General 


APPROVED: 


J:"Y.  'T^iVL'aR — 

(acting)  Attorney-General 


CR^Iipa 


INSDRANCE  DEPARTMENT:  Approval  of  papers  submitted  In  corinr’'tlon 

with  organization  of  Mutual  Standard 
Casualty  Company,  Kansas  City,  Missouri, 
under  Article  7,  Chapter  37,  R,  S,  Mo,  1929« 

V 


June  10,  1936 


Honorable  (ieorge  a,  s,  Robertson 
ouperlntendent 
Insurance  Department 
Jefferson  City,  iilssoiiri 


attention:  Chailes  L,  Henson, 

Chief  Counsel 


Re:  Mutual  standard 
Casualty  Company,  Kansas 
City,  Missouri, 


Dear  dir: 


This  Is  to  acknowledge  receipt  of  your  letter  of 
June  10th,  In  which  you  request  the  opinion  of  this  Depart* 
ment  as  to  tlie  form  and  sufficiency  of  the  papers  submitted 
In  connection  with  the  organization  of  the  above  company, 
organized  uxxler  the  provisions  of  Article  7,  Chapter  37, 
Revised  dtatutes  of  Missouri,  1929* 

v.e  have  examined  the  Declaration  of  Intention 
and  Publication  and  Affidavit  of  Publisher  In  connection 
therewith  and  the  articles  of  association  submitted  there- 
with, and  find  same  are  In  due  form  and  have  the  approval 
of  this  Department, 


Very  truly  yours 


COVELL  R.  HEWITT 
Assistant  attomey-Ceneral 


arPRUVED: 


TiiYLok 

(Acting)  Attorney-General 


CRH:  EG 


INSURAJiCE  DEPAP.TAIENT: 


^ipproval  ol'  form  and  sufficiency  of  papers 
submitted  in  connection  with 'tho  Postal 
Life  and  Casualty  Company,  under  Article  2, 
Chapter  37,  Section  5776,  R.  E,  1929, 


June  21,  1938 


Honorable  George  a,  S«  Kobertson 
ouperintendent 
In  suranc  e Depar  tment 
Jefferson  City,  Missouri 


Attention:  hr.  Charles  L,  Henson 
Chief  Counsel 


Dear  Sir: 


llila  Is  to  acknowledge  receipt  of  your  letter 
of  June  18th  In  irtiich  you  submit  for  our  approval  or 
disapproval,  as  to  the  form  and  sufficiency,  papers  In 
connection  with  the  Postal  Life  and  Casualty  Company,  a 
company  organized  under  Article  4,  Chapter  57,  R*  S«  Mo« 
1929,  which  desires  to  accept  the  provisions  of  Article  2, 
Chapter  37,  as  it  may  do  under  the  provisions  of  Section 
5776,  R»  S,  fixo,  1929* 

^ k 

Vw  have  examined  the  following  In  connection 

therewith: 

(1)  statement  amending  articles  of 
Incorporation  of  the  Postal 
Life  and  Casualty  Insurance 
Company. 

(2)  iilnutes  of  special  Director  s' 
meeting  of  the  Postal  Life  and 
Castialty  Insurance  Company  with 
attached  r/alver  of  notice  of 
meeting  and  approval  of  minutes 
and  certificate  of  Secretairy  as 
to  personnel  of  stockholders 
and  directors. 
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Hdn«  George  A«  G.  Robertson 


(3)  Ainutes  of  special  stockholders' 
meeting  of  the  Rostal  Life  and 
Casualty  Insurance  (Company 
approving  action  of  Directors* 
meeting  concerning  amendnient  of 
charter,  together  with  waiver  of 
notice  of  such  special  stock- 
holders' meeting,  together  with 
certificate  of  .secretary  as  to 
personnel  of  stockholders  azid 
directors* 

(4)  Original  copy  of  Second  Amended 
"r tides  of  Incorporation  of 
iostal  Life  and  Casualty  Insvir- 
ance  Company,  supported  by 
affidavit  of  amendment  executed 
by  the  ^resident  of  the  company* 

Ke  find  that  same  are  In  due  form  find  their  form  and 
sufficiency  have  the  approval  of  this  Department* 


Very  truly  yours 


COVELL  R.  HEWITT 
Assistant  Attorney-Geneiral 


APPROVED: 


77  'k*:'  Yk'mm — 

(Acting)  Attorney- 'general 


ChH:EG 

Encs. 


SHERIFFS! 


Must  attend  courts  of  record  )r  criminal 
courts  when  in  session  whether  his  services 
he  required  or  not, 


August  15,  1958 


Honorable  L.  L.  Robinson, 
Presiding  Judge, 

Osage  County  Court, 
Chamois,  Missouri. 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
July  22,  1938,  requesting  an  opinion  on  the  following 
questions 


"Is  the  Sheriff  entitled  to  compen- 
sation from  two  Courts  for  the  same 
day  should  the  Circuit  and  County 
Courts  be  in  session  on  the  same 
date,  his  presence  being  roquiied 
in  the  Circuit  and  not  in  the  Coxinty 
Court." 

Several  statutes  are  pertinent  to  this  question. 
These  are  Sections  1870,  11789,  11515  and  11514,  R.  S. 
Mo.  1929. 

Section  1870,  supra,  provides: 

"The  several  sheriffs  shall  attend 
each  court  held  in  their  counties, 
except  where  it  shall  otherwise 
be  directed  by  law;  ♦ * *" 

Section  11789,  supra,  fixes  the  sheriff's  com- 
pensation for  such  duty  as  follows t 


"For  attending  each  court  of  record 


Honorable  L«  L.  Robinson 
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or  criminal  court  and  for  each  deputy 
actually  employed  in  attendance  upon 
each  such  court  the  nxunber  of  such 
deputies  not  to  exceed  three  per  day 



Section  11513,  supra,  provides: 

"Any  sheriff  may  appoint  one  or  more 
deputies,  with  the  approbation  of  the 
Judge  of  the  circuit  courtj  * * ♦ * " 

Section  11514,  supra,  provides: 

"Every  deputy  sheriff  shall  poi:sess 
all  the  povers  and  may  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff." 

In  State  ex  rel.  Stevens  v.  Wurdeman,  295  Ho.  l.c. 
586,  it  is  said:  "Usually  the  use  of  the  word  'shall* 
indicates  a mandate,  and  unless  there  are  other  thizigs  in 
a statute  it  indicates  a mandatoz^  statute. The  word 
^shall^  is  used  in  Section  1870,  supra,  and  under  this 
rule  of  law  we  think  said  section  is  mandatory. 

Construing  the  four  statutes  above  together,  it  is 
plain  that  it  is  the  mandatoiry  duty  of  the  sheriff  to 
attend  each  court  of  record  or  criminal  court  held  in  his 
co\mty  when  said  court  is  in  session.  He  may  attend 
either  in  person  or  by  deputy.  His  compensation  for  each 
day  in  actual  attendance  is  three  ($3.00)  dollars. 

The  mere  fact  that  his  attendance  was  not  actually 
required  at  the  tiiiie  does  not  excuse  him  from  perfonning 
his  mandatory  duty  of  attending  the  court,  nor  does  it 
prohibit  him  from  receiving  his  statutory  compensation 
when  he  does  so  attend  either  in  person  or  by  deputy. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  it  is  the  mandatory  duty  of  the  sheriff  to  attend 
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when  In  session,  each  court  of  record  or  criminal  court 
held  in  his  county,  either  In  person  or  by  deputy, 
whether  hls  services  be  required  or  not  at  the  time  of 
his  attendance. 


Respectfully  submitted. 


TYRE  W.  BUl^TON 
Assistant  Attorney  General 


APPROVED: 


I.'^r'TOtxSR 

(Acting)  Attorney  General 
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WEAPONS;  Owners  of  weapons  are  not  required  to  register 

possession  by  the  State  of  Missouri  as  la  required 
under  the  National  Fire  Anns  Act. 


September  2,  19 


Mr.  Floyd  Roberta 
Circuit  Clerk 
Columbia.  Missouri 


Dear  Sir: 

We  are  in  receipt  of  your  letter  of  September 
1.  1938.  requesting  an  Oi  inlon  of  tills  Department,  as 
follows : 

"'Ve  have  numerous  Inquiries  In 
regard  to  the  matter  of  the 
registrations  of  firearms.  In 
fact  people  are  sent  to  my  office 
by  the  Highway  Patrol,  Sheriff  and 
Prosecuting  Attorney  and  others 
under  the -assumption  that  there 
Is  a law  requiring  such  firearms 
to  be  registered  In  the  office 
of  the  Circuit  Clerk. 

Sections  4432  to  4436  ^jrovlde  for 
a permit  to  be  Issued  by  such 
Clerk  for  the  purchase,  trade,  etc., 
of  such  weapons,  but  this  does  not 
seem  to  include  registration;  this 
must;  be  Federal  Statute.  These 
Inquiries  are  from  people  who 
already  own  the  weapons  and  merely 
want  to  register  them  to  comply  with 
the  law. 

Please  give  me  any  Information  you 
may  have  In  regard  to  this  law. 

Perliaps  I should  obtain  a book  for 
this  purpose.  I am  enclosing  a form 
used  In  this  office  for  Issuing  fire 
arms  permit  on  the  recommendation 


/ 
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of  the  Sheriff,  and  of  coxirae  we 
register  these  In  a bound  book, 
but  this  does  not  seem  to  me  to 
be  the  answer  to  the  problem* 

I also  have  a case  today  where  a 
revolver  arrived  by  express  and  the 
express  company  will  not  release 
same  to  the  consignee  without  a 
permit  from  the  Circuit  ^lerk*  I 
suppose  the  regular  permit  as 
enclosed  will  take  care  of  this 
situation* 

Section  4433  R*S.  Missouri  1929,  in  part  reads 
as  follows! 


"No  person,  other  than  a manufucttirer 
or  wholesaler  thereof  to  or  from  a 
wholesale  or  retail  dealer  therein, 
for  the  purposes  of  commerce,  shall 
directly  or  indirectly  buy,  sell, 
borrow,  loan,  give  away,  trade, 
barter,  deliver  or  receive,  in  this 
stats,  any  pl8toT7  revolver  or  other 
firearm  of  a size  which  may  be 
concealed  upon  the  person,  unless 
the  buyer,  borrower  or  person  re- 
ceiving such  weapon  shall  first 
obtain  and  deliver  to,  and  the  same 
be  demanded  and  received  by,  the 
seller,  loaner,  or  person  delivering 
such  weapon,  within  thirty  days  after 
the  issuance  thereof,  a permit 
authorizing  such  person  to  acquire 
such  weapon*  Such  peznnit  shall  be 
issued  by  the  circuit  clerk  of  the 
county  in  which  the  applicant  for 
a permit  resides  in  this  state,  if 
the  sheriff  be  satisfied  that  tlie 
person  applying  for  the  .Ame  is  of 
good  moral  character  and  of  lawful 
age,  and  that  the  granting  of  the 
same  will  not  endanger  the  public 
safety. " 
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Aa  stated  in  your  requeat  the  express  company 
la  lawfully  requiring  a permit  such  As  attached  to 
your  request.  The  express  company  la  complying  with 
that  part  of  Section  4433  which  prevents  delivery  without 
surrender  of  the  permit  described  In  said  section.  We 
find  no  law  to  the  effect  that  any  firearms  of  any 
description  should  be  registered  In  this  state,  but 
Section  1132,  Title  26,  Chapter  15(a),  United  States 
Code  Annotated,  enacted  June  23,  1934,  defines  "firearm" 
as  follows  I 


"The  term  * firearm*  means  a shot- 
gun or  rifle  having  a barrel  of 
less  than  eighteen  Inches  In  length, 
or  any  other  weapon,  except  a 
pistol  or  revolver,  from  which  a 
shot  Is  discharged  by  an  explosive 
If  such  weapon  Is  capable  of  being 
concealed  on  the  person,  or  a 
machine  gxm,  and  Includes  a muffler 
or  silencer  for  any  firearm  whether 
or  not  such  firearm  Is  Included 
within  the  foregoing  definition.” 

This  definition  was  amended  April  10,  1936,  by 
Section  1132,  to  read  as  follows: 

"The  term  'firearm'  means  a shot- 
gun or  rifle  having  a barrel  of 
less  than  eighteen  Inches  In  length, 
or  any  other  weapon,  except  a pistol 
or  revolver,  from  which  a shot  Is 
discharged  by  an  explosive  If  such 
weapon  la  capable  of  being  concealed 
on  the  person,  or  a machine  gun,  and 
Includes  a muffler  or  silencer  for 
any  firearm  whether  or  not  such 
firearm  Is  Included  within  the  fore- 
going definition,  but  does  not  include 
any  rifle  which  is  within  the  fore- 
going provisions  solely  by  reason  of 
the  length  of  Its  barrel  If  the 
caliber  of  such  rifle  is  .22  or  smaller 
and  If  Its  barrel  la  sixteen  Inches 
or  more  In  length.” 
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Section  1132d,  Title  26,  Chapter  15a,  U.S.C.A* 
reads  as  followat 

"Within  sixty  days  after  the 
thirtieth  day  after  June  26,  1934, 
every  person  possessing  a fireara 
shall  register,  with  the  collector 
of  the  district  in  which  he  resides, 
the  number  or  other  mark  identifying 
such  firearm,  together  with  his  name, 
address,  place  ehere  such  firearm 
la  usually  kept,  and  place  of  business 
or  employment,  and,  if  such  person 
is  other  than  a natural  person,  the 
name  and  home  address  of  an  executive 
officer  thereof*  Provided,  that  no 
person  shall  be  x^quired  to  register 
\mder  this  section  with  respect  to 
any  firearm  acquired  after  the 
thirtieth  day  after  Jhne  26,  1934, 
and  in  conformity  with  the  provisions 
of  sections  1132  to  1132q« 

whenever  on  trial  for  a violation  of 
section  1132e  the  defendant  is  shown 
to  have  or  to  have  had  x>o88easlon  of 
such  firearm  at  any  time  after  such 
period  of  sixty  days  without  having 
registered  as  required  by  this  sect'  on, 
such  possession  shall  create  a pre- 
simption  that  such  flreazna  came  into 
the  possession  of  the  defendant  sub> 
sequent  to  the  thirtieth  day  after 
June  26,  1934,  but  this  presumption 
shall  not  be  conclusive*" 

The  word  "collector"  as  set  out  in  Section  1132d 
nieans  "collector  of  Internal  z*evenue"  in  the  district  which 
the  applicant  or  registrant  resides* 
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As  you  notice  most  of  Section  llS2d  Is  now 
obsolete  for  the  reason  that  the  time  for  complying  with 
said  paragraph  (a)  was  limited  to  sixty  days  after  the 
thirtieth  day  after  June  26,  1934.  No  registration 
would  be  needed  at  this  time  If  the  owner  since  that  time 
had  complied  with  the  manner  of  purchase  of  firearms 
as  set  out  in  Sections  1132  to  1132q  of  Chapter  15a, 

Title  26,  U.3.C.A. 

The  punishment  for  the  wiolatlon  of  any  of  the 
sections  above  sat  out,  to-wlt,  1132  to  1152q,  Is  as 
follows! 


"Any  person  who  violates  or  falls  to 
comply  with  any  of  the  irequirements 
of  sections  1132  to  1132q  shall, 
upon  conviction,  be  fined  not  moz^ 
than  $2,000  or  be  imprisoned  for  not 
more  than  five  years,  or  both.  In 
the  discretion  of  the  court." 


CONCLUSION 


In  view  of  the  above  research  It  Is  the  opinion 
of  this  Department  that  the  State  of  Missouri  does  not 
require  the  registration  of  the  possession  of  firearms, 
but  that  said  registration  Is  covered  by  the  federal  law  and 
may  be  cited  as  the  "National  Fire  Arms  Act".  It  is  further 
the  opinion  of  this  Department  that  the  permit  attached  to 
your  request  Is  sufficient  authority  for  the  express  company 
to  release  a revolver  to  the  consignee  In  accordance  with 
Section  4433  R.S.  Missouri  1929. 


Respectfully  submitted. 


APPROVED!  W,  J.  j5UHKE, 

Assistant  Attorney  General 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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TAXATION:  ’ 

SPECIAL  ROAD  DISTRICTS: 

COLLECTION  OF  DELINQUENT 

TAXES: 


The  County  Collector  ie  .the  proper 
party  to  sell  lands  for' delinquent 
taxes  due  special  road  districts. 


September  9,  1938  ' 


Mr.  J.  Robbins 
Collector  of  Revenue 
New  k'adrld  County 
New  r.adrld,  Missouri 


Dear  Sir: 


This  Is  in  reply  to  yours  of  recent  date  request- 
’Ing  an  official  opinion  from  this  department  based  upon 
the  following  letter: 

"The  Conran-Oideon  Road  District  of 
New  Madrid  County,  is  in  the  hands 
of  Ur.  R.  f.  Baynes  as  Trustee.  The 
1933  tax  assess'rent  is  largely  delin- 
quent and  will  of  course  ’’Outlar/" 

Jan,  Ist.  next. 

*'The  collector* s opinion  is  Nr.  Baynes 
is  the  proper  party  to  force  collection. 

Mr.  Baynes'  position  is,  the  collector 
should  proceed  under  the  Jones-iv'iinger 
Law,  as  other  road  tax  is  collected. 

"The  bondholders  bein^  somewhat  irate, 
the  collector  of  course  wishes  to 
escape  responsibility  and  begs  an 
opinion  from  your  office  as  to  his  proper 
procedure." 

From  our  research  on  this  question,  we  find  that 
the  Conron-Oideon  Bpeolal  Road  District  of  New  lladrid 
County  was  organized  under  the  proTislons  of  Chapter  98, 
Article  13,  H.  S.  lo.  1919,  which  is  now  entered  in  R.  S. 
No.  1929,  as  Chapter  42,  Article  16.  Section  6182  of  said 
chapter  provides  in  part  as  follovrs: 
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"The  board  of  ooomilsei oners  of  any 
district  so  incorporated  shall  hare 
power  to  lery,  for  the  construction  and 
maintenance  of  bridges  and  culyerts  in 
the  district,  and  v/orhing,  repairing 
end  dragging  roads  in  the  district, 
general  taxes  on  property  taxable  in 
the  district,  and  shall  also  haye  power 
and  authority  and  be  its  duty  to  leyy 
special  taxes  for  the  purpose  of  paying 
the  interest  on  bonds  when  it  falls  due 
and  to  create  a sinking  fund  sufficient  to 
pay  the  principal  of  such  bonds  at  matur- 
'Ity;  and,  whenever  such  coinniss loners 
shall,  at  any  time  between  the  first  day 
of  January  and  the  first  day  of  Larch  of 
any  year,  file  ivitb  the  clerk  of  the 
county  court  a written  statement  that  they 
have  levied  such  tax,  and  stating  the 
amount  of  the  lev^*^  for  each  hundred  dollars 
assessed  valuation,  the  county  clerk,  in 
making  out  the  tax  books  for  such  year 
shall  charge  all  property  taxable  in  such 
district  with  such  tax,  and  such  tax  shall 
be  collected  as  county  taxes  are  collected. 

♦ ♦ ♦ n 

• 

By  this  section  provision  is  made  for  the  financing 
of  such  road  districts  and  the  payment  of  the  bonds  and 
interest,  if  any,  when  same  fall  due.  This  section  further 
provides  that  the  tax  levied  for  the  payment  of  such  expenses 
and  bonds  euid  interest  shall  be  collected  as  county  taxes  are 
collected. 

It  appears  from  yo\ir  rec^uest  that  the  road  district 
has  disincorporated  and  that  a trustee  for  it  has  been  ap- 
pointed. The  duties  of  the  trustee  of  such  district  are  set 
out  in  Section  8198,  R.  S.  Fo.  1929,  "iiich  are  as  follows: 

"The  trustee  shall  have  power  to  prose- 
cute and  defend  to  final  judgment  all 
suits  Instituted  by  or  against  the  road 
district,  collect  all  moneys  due  the  same, 
liquidate  all  lawful  demands  against  the 
same,  and  for  that  purpose  shall  sell  any 
property  belonging  to  such  road  district 
or  so  much  thereof  as  may  be  necessary, 
and  generally  to  do  all  acts  req.uislte  to 
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bring  to  a speed7  close  all  the  af- 
fairs of  the  road  district,  and  for 
that  purpose,  under  the  order  and 
direction  of  the  county  court,  to 
exercise  all  the  powers  giren  by  law 
to  said  road  district.” 

^<^ile  this  section  directs  the  trustee  to  collect 
all  moneys  due  the  district,  yet  we  do  not  think  this  ap- 
plies to  the  collection  of  taxes,  current  or  delinviaent, 
for  special  road  districts,  because  3i>ecial  statutes  hare 
been  enacted  relating  to  the  collection  of  taxes  and  the  tax 
collector  in  these  statutes  is  desig  ated  as  the  person  who 
shall  perform  that  duty. 


When  the  taxes  of  the  county  or  of  a special  road 
district  become  delinquent,  they  are  to  be  entered  into  a 
back  tax  book,  vhich  is  to  be  turned  oTsr  to  the  county  col- 
lector, and  his  duties  are  then  set  out  in  ii>eotlon  9949, 

Laws  of  Missouri,  1933,  page  427,  which  are  as  follows: 


”Tho  collectors  of  the  respective 
counties  and  the  collectors  of  such 
cities,  respectively,  shall  proceed 
to  collect  the  taxes  contained  in  such 
*baok  tax  book'  or  recorded  list  of  the 
delinquent  land  and  lots  in  the  col- 
lector's office  as  herein  required,  and 
any  person  interested  in  or  the  owner  of 
any  tract  of  la ad  or  lot  contained  in 
said  'back  tax  book'  or  in  the  recorded 
list  of  delinquent  lands  and  lots  in  the 
collector's  office  may  redeem  such  tract 
of  land  or  town  lot,  or  any  part  thereof, 
from  the  state's  or  such  city's  lien 
thereon,  by  paying  to  the  proper  collector 
the  amount  of  the  original  taxes,  as 
charged  against  such  tract  of  land  or  tovna 
lot  described  in  said  'back  tax  book'  or 
recorded  list  of  delinquent  lands  and  lots 
in  the  collector's  office,  together  with 
interest  on  the  same  from  the  day  upon 
which  said  tax  first  became  delinquent 
at  the  rate  specified  in  section  995£.” 
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The  procedure  for  the  sale  of  delinquent  property 
for  taxes  ie  prorlded  by  the  Act  kno^oi  as  the  Jones-Lunger 
Act,  Laws  of  llssourl,  1633,  page  4£5,  et  seq.  This  Act 
designates  the  county  collector  as  the  person  v.lio  shall 
sell  lands  for  delinquent  taxes. 

As  to  this  particular  road  district,  vm  find  that 
in  the  case  of  State  ex  rel.  S,  Porter  Henry,  et  al.  v. 
State  Auditor,  I?.  F.  Baynes,  Trustee  for  Conran-Qldeon 
Special  Road  District,  et  al.  (not  yet  reported),  the  court 
In  directing  a peremptory  writ  to  the  respondents  for  the 
purpose  or  enforcing  the  assessment,  lery  and  collection 
of  taxes  to  pay  the  outstanding  bonds  and  interest  due  from 
said  district,  said: 

"And  we  do  corns  and  you,  respondents 
County  Court  of  New  iladrld  County,  and 
Sullivan  Thompson,  Sion  Proffer  and  0.  R« 
lUiudes,  as  Judges  of  said  Court,  to  re> 
quire  the  respondent  County  Cler<,  emd 
R.  L.  Jones  as  such  County  Clerk,  to 
make  a supplemental  tax  book  or  a sup- 
plementel  column  in  the  regular  tax  books 
for  the  year  1938  and  extend  therein  on 
all  taxable  property  in  said  Road  District 
the  amount  of  said  installment  for  1938 
and  in  like  manner  in  each  of  the  subsequent 
years  1939  to  1945  inclusive  to  require  the 
County  Clerk  to  make  such  supplemental  tax 
book  or  supnlamental  column  in  the  regular 
tax  book  and  extend  therein  the  aforesaid 
levies  as  hereinabove  made  for  each  of  said 
years,  and  we  do  fxirther  command  you, 
respondent  County  Clerk  and  R.  L.  Jones  as 
such  County  Clerk,  to  make  up  such  sup- 
plemsntal  tax  book  or  supplemental  column 
on  the  regular  tax  book  and  to  charge 
thereon  all  property  taxable  in  said  Hoad 
District  each  year  commenoin^s  ’vith  the  year 
1938  as  hereinabove  set  forth  with  the 
amount  of  such  additional  tax  prescribed 
for  such  year,  and  to  deliver  the  said  book 
to  the  respondent  Collector  of  the  Revenue 
for  New  Madrid  County  for  collection,  and 
wo  do  further  ooimriand  you,  resjM^ndent  Col- 
lector of  the  Revenue  of  New  kadfid  County, 
and  J.  K.  Robbins  as  such  Collector,  to  col- 
lect said  tax  each  year  as  county  taxes  are 
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collected,  and  turn  over  the  same  less 
your  commission  to  the  respondent  Trustee 
and  K.  F.  Baynes  as  such  Trustee;  and  we 
do  coBii>jand.  you,  Trustee,  end  K.  F.  Baynes 
as  Trustee  when  you  shall  have  received 
the  moneys  so  turned  over  by  the  Collector 
to  pay  the  County  Clerk  the  statutory  fee 
and  apply  the  remainder  to  the  payment  of 
the  bonds  and  interest  owing  to  the  re- 
lators and  to  other  bondholders,  past  due 
and  unpaid,  pro  rata," 

From  the  direcMon  of  the  court  in  this  case,  we  ere 
convinced  that  the  co\inty  collector  is  the  proper  party  to 
enforce  the  payment  of  the  delinquent  taxes  for  the  special 
road  district  Tirtiloh  tias  been  disorganized.  After  such  taxes 
are  collected  by  sale  of  delinquent  lands  or  otherwise,  then 
it  is  the  duty  of  the  county  collector  to  turn  such  taxes 
over  to  the  trustee  of  the  district.  The  trustee  has  no 
authority  to  sell  the  lands  for  delinquent  taxes  due  the  dis- 
trict. 


GCIIGLU3I0N 


From  the  foregoln{j,  it  is  the  opinion  of  this  depart- 
ment that  the  county  collector  Is  the  proper  and  necessary 
party  to  enforce  the  collection  of  delinquent  taxes  due  a 
special  road  district  which  has  been  disorganized,  and  if  it 
is  necessary  to  sell  lands  for  such  delinquent  taxes,  the 
county  collector  is  the  proper  party  to  sell  such  lands. 


Respectfully  submitted 


APPR0T3D; 


TYRi  ’V.  3URT0K 
Assistant  .attorney  General 


j’.  TAfLOiC 

(Acting)  Attorney  General 


IUJURANCE  DEPARTMENT:  Approval  of  papers  submitted  in  coiinectlon 

with  Increasing  of  capital  stock  suid 
amending  Article  ^"ourth  of  the  Articles  of 
Incorporation  of  Utilities  Insurance  Company. 


November  3,  1958 


Honorable  George  A,  Robertson 

Superintendent 

Insurance  Department 

w>tate  of  iiuissouri 

Jefferson  City,  lalssourl 


FI  LED 


Attention:  Lj*.  Charles  L.  Henson, 
Chief  Counsel ' 


Dear  Dir: 


llals  is  to  acknowledf'a  receipt  of  your  letter  of 
November  3d,  in  rrhlch  you  request  the  opinion  of  this 
Department  as  to  the  form  and  sufficiency  of  the  papers 
submitted  In  connection  v/lth  the  Increasing  of  the  capital 
stock  and  amending  Article  I'ourth  of  the  .articles  of  In- 
corporation of  the  Utilities  Insurance  Company, 

We  have  examined  the  certified  copy  of  the 
papers  submitted  In  connection  with  the  Increasing  of  the 
capital  stock  of  said  company  from  200,000  to  ,3<X),000, 
and  find  same  In  due  form  ana  have  the  approval  of  this 
Department. 


Vejry  truly  yours 


CCVELL  K.  HEWITT 
Assistant  Attornej-Ceneral 

aPPROVEi-: 


J.  . TaYLOR 

(Acting)  Attorney-General 


CHH:E0 


IKSTJRMCE: 


Sect!  5'^68,  Article  IV,,,  Cliaptei  7,  R.  S.  Missouri  1929, 
requires  policies  issued  under  stipulated  premium  plan 
to  specify  sum  of  money  payable  upon  happening  of  contingency 
Insured  against. 


January  31,  1938 


Mr.  Virgil  Rule 
Assistant  Actuary 
Insurance  Department 
Jefferson  City,  Missouri 


jjear  Mr.  Rule: 

We  wish  to  acldiOT?ledge  your  request  for  an  opi.iion  under  date 
of  January  29,  1938,  wherein  you  state  as  follows: 


"Please  render  this  Department  your  opinion  as 
to  whether  Standard  Provision  17  of  the  enclosed 
policy  issued  by  the  Mutual  Benefit  Health  and 
Accident  Association,  a stipulated  premium  company 
licensed  to  do  business  in  this  state  under 
Article  IV,  Chapter  37  R.  S.  Mo,  1929,  is  valid." 


Standard  Provision  17  of  the  enclosed  policy  provides  as 
follows: 


"17.  If  the  Insured  shall  carry  with  another 
company,  corporation,  association  oi-  society 
other  insurance  covering  the  same  loss  without 
giving  written  notice  to  the  Association,  then 
In  that  case  the  Association  sloall  be  liable 
only  for  sucii  portion  of  the  indemnity  promised 
as  the  said  indemnity  bears  to  the  total  am mnt 
of  like  Inderanlty  in  all  policies  covering  such 
loss,  and  for  the  return  of  such  pai’t  of  the 
premium  paid  as  shall  exceed  the  pro  rata  for 
the  indemnity  thus  determined," 

Section  5768  of  Article  IV,  Chapter  37,  R,  S,  Mo,  1929,  pro 
vides  as  follows: 
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'^Every  policy  heieafter  Issued  any  corpor- 
ation, company  or  association  doing  business 
under  the  provisions  of  this  article  and  pro- 
mis  In^^i  any  payments  to  be  made  upon  a contingency 
provided  for  in  this  article,  shall  specify  the 
sum  of  money  which  it  promises  to  pay  upon  each 
contingency  insured  against  and  the  time  or”  time s 
of  payment  after  satisfactory  -roof  of  the  Happen- 
ing of  sucli  contingency,  unless  the  contract  shall 
have  been  voided  by  fraud  or  breach  of  its  con- 
ditions and  warranties,  or  comrmited,  as  provided 
for  in  section  5764,  the  company  shall 
obligated  to  the  beneficiaries  of  the  Insured  for 
such  payment  at  the  time  or  times  specified  and 
to  the  aiaount  due  under  the  policy*  If  any  company 
fail  or  refuse  to  make  such  payment  for  ninety 
days  after  final  judgment  has  been  obtained  under 
such  claim,  the  superintendent  or  other  officer 
charged  with  the  supervision  of  Insurance  matters 
shall  notify  the  co-i^any  to  Issue  no  new  policies 
until  such  indebtedness  is  ihlly  paid,  and  no 
officer  or  agent  of  tiie  company  shall  make,  sign 
or  issue  any  tDolicy  of  insurance  while  such 
notice  is  in  force.” 

In  the  case  of  IfcPlke  vs.  Circle,  173  8.  W,  71,  187  Ho.  App 
679,  1.  c.  686,  the  Court  in  referring  to  the  above  statute  said: 

”ln  this  view,  the  certificate  in  suit  must  be 
regarded  as  a life  Insurance  policy  as  if  Issued 
on  the  stipulated  premium  plan,  and,  according 
to  the  statute,  reveal  the  amount  of  the  sum 
insured  In  the  policy,  for  such  is  the  requirement 
of  the  statute  with  respect  to  policies  of  life 
insurance  of  tliat  character. -:r  i:-  -:!-The  amount 

proHilsed  in  the  event  of  death  must  apj>ear  in  the 
policy  and  not  to  be  ascertained  through  the 
search  of  by-laws  and  the  constitution  of  the 
company. ” 

Section  5747,  Article  III,  Chapter  37  of  the  R.  S.  Missouri 
1929,  provides  as  follows? 
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’'Every  policy  -or  cer-tificate  iiersafter  Issued 
by  any  corporation  of  this  state  doing  business 
in  conformity  with  the  provisions  of  this 
article,  and  proraising  a payment  to  be  made 
upon  a contingency  of  death,  sickness,  dis- 
ability or  accident,  shall  specify  the  exact 
sura  of  money  which  it  promises  to  pay  upon  each 
contTrlgenoy  insured  against,  and  the  numUer 
of  days  after  satisfactory  proof  of  the 
happening  of  such  contingency  at  wliich  such 
payment  shall  be  made,  and  upon  the  occurrence 
of  such  contingency,  unless  the  contract  shall 
have  been  voided  for  fraud  or  breach  of  its 
conditions,  the  corporation  shall  be  obligated 
to  the  beneficiary^  for  such  payment  at  the  time 
and  to  the  amount  specified  in  the  policy  or 
certificate;  and  the  said  indebtedness  sixall  be 
a lien  upon  all  the  property,  effects  and  bills  • 
receivable  of  the  corporation,  with  priority 
over  all  indebtedness  thereafter  incurred, 

'■’  except  as  may  be  provided  by  the  law  in  ease 
of  the  distribution  of  assets  of  an  insolvent 
corporation.  If  the  corporation  refuses  or 
fails  to  make  such  payment  for  thirty  days 
after  after  final  judgment  against  said 
corporation,  the  failure  to  pay  the  amount  of 
such  final  judgment  within  said  period  of 
thirty  days  shall  ipso  facto  constitute  a 
forfeiture  of  the  charter  of  such  corporation, 
and  it  shall  be  the  duty  of  the  superintendent 
of  the  insxirance  department  forthwith  to  cause 
proceedings  by  quo  warranto  to  be  instituted 
against  said  corporation  for  the  purpose  of 
ousting  it  of  its  charter;  and  upon  the 
dissolution  of  said  corporation,  the  super^- 
intendent  of  the  Insui’ance  department  shall 
take  charge  of  Its  assets  and  affairs,  and 
wind  up  the  same,  as  now  provided  by  law  in 
the  case  of  life  insurance  eoiapanies.  ” 


The  above  section  relates  to  companies  doing  aia  insurance  busines 
on  the  assessment  plan.  It  is  to  be  noted  that  the  miclerlined  portion 
is  similar  to  the  underli  led  portion  contained  In  Section  5768  supra 
which  relates  to  companies  doing  an  insurance  buslriess  on  the 
stipulated  premium  plan.  Section  5747  states  that  the  policy  or 
certificate  "shall  specify  the  exact  sum”,  niiereas  Section  5768  states 
tlmt  every  policy  "shall  specify  the  sum”. 
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The  Court  in  the  case  of  llelvllle  va.  Business  Men's  iccident  Assur- 
ance Conix-iany,  255  S.  ¥/.  (St. Louis  Court  of  Appeals)  o8,  1.  c.  70, 
had  before  it  foz’  consideration  the  validity  of  a provision  Identical 
to  the  Stand  Provision  in  the  instant  case. 

The  Court  in  holding  such  a provision  invalid  as  it  relates 
to  coiapanies  doing  business  under  the  assessment  plan  salds 

"’•/hen  this  policy  was  written  the  defendant  was 
doing  business  on  the  ass  ssment  plan,  subject 
to  the  provisions  of  v/hat  is  now  article  3,  c. 

50,  Rev.  ntat.  1919.  Section  5157  of  that  article 
and  chapter  provides  thnt  every  policy  or  certi- 
ficate issued  by  any  corporation  doing  business 
in  conformity  with  the  provisions  of  that  article, 

;;romlsing  a payment  be  made  upon  a contingcmcy  of 
death,  sickness,  disability,  or  accident,  'shall 
specify  the  exact  suia  of  money  which  it  promises 
to  pay  upon  each  contingency  5-nsured  against.  ' 
etc.  And  it  is  plaintiff's  contention  that  the 
policy  provision  here  in  question  contj'avenes  that 
statute  Olid  is  therefore  void*  A consideration 
of  this  matter  has  led  us  to  the  conclusion  tlrnt 
this  contention  should  be  sustained*  The  effect 
of  tills  statute?  upon  a policy  provision  of  such 
character  as  that  here  involved  has  not  been  the 
subject  of  decision  by  our  courts.  But  our  courts 
have  frequently  liad  occasion  to  apply  this  statute, 
and  have  declared  void  various  provisions  of  the 
contracts  of  insurance  involved  which  wore  deemed 
repugnant  to  the  mandate  of  the  statute,  dee 
McFarland  vs.  Accident  Ass'n.  124  Mo*  204,  loc.  elt. 

221,  27  S.  A.  436;  Goodson  vs.  Accident  Ass'n. 

91  Mo.  App.  339;  Faster  vs.  Brotherhood  of  American 
Yeomen,  154  Mo.  App.  456,  135  S.  ii/.  964;  liribs  vs. 

United  Order  of  Foresters,  191  Mo.  App.  524,  177 
S*  V/.  766;  Bondurant  vs.  Brotherhood  of  American 
Y'eomen  (Mo.  App. ) 199  S.  W.  424.  In  this  connection, 
see  McPlke  vs.  Mystic  Circle,  187  Mo.  App.  679, 

173  S.  W.  71,  wherein  effect  was  given  to  what  is 
now  section  6178,  applicable  to  insurance  on  the 
stipulated  premluiu  plan,  requiring  the  policy  to 
'specify  the  sum  of  money  which  it  promises  to 
pay, ' etc.  And  we  may  note  that  there  are  cases 
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of  like  tenor  involving  £i-  provision  of  the  fraternal 
Insurance  statute  (section  6405,  Fiev.  Ftat.  1919)- 
providing  that  the  certificate  ’aliall  specify  the 
ariount  of  benefit  provided  thereby.*  See  Parker  vs. 
Sovereign  Gamp  of  Woodmen  (Mo.  App.  } 196  B,  15.  424; 
Wilson  vs.  brotherhood  of  y\merican  Yeomen  (Mo.  Aoj).  ) 
237  S.  W.  212. 


tfe  think  that  the  purpose  of  the  lawnmkera  in 
enacting  the  statute  v;as  to  require  an  insurer, 
coming  v/lthln  its  terras,  to  dlatlnctly  and  exactly 
specify  in  t5he  policy  the  precise  amount  of  insurance 
vouclicafed;  and  that  when  the  amount  is  once 
dof  In."  tely  fixed  by  the  policy,  it  may  not  be 
scaled  down  by  stipulations  inserted  in  the  contract 
looking  to  partial  avoidance  of  liability  by  pro- 
viding that  the  sum  named  as  indemnity  shall  be 
reduced  in  certain  contingencies.  Though  it  be 
that  the  insured  may  be  able  from  the  terms  of  the 
policy,  with  the  attending  circumstances,  to  arrive 
at  the  reduced  amount  to  which  the  defendant  company 
thus  seeks  to  limit  its  liability,  we  think  that 
when  full  effect  Is  given  to  the  explicit  and  force- 
ful language  of  this  statute  tlie  clause  of  tine  policy 
here  in  question  is  repu(5n,ant  thereto  and  tiBrefore 
void. 

The  statute  does  more  than  to  require  that  the 
policy  contain  provisions  from  which  the  insured, 
with  the  lnforma.tion  possessed  or  obtained  by  him, 
may  compute  the  liability  of  the  insurer  by  making 
deductions,  in  certain  contingencies,  from  tbe 
principal  sum  named.  It  requires  the  Insurer  to 
state  in  the  policy  the  exact  sum  of  money  prcmi- 
ised  to  be  paid,  and  to  pay  that  sum  upon  the 
happening  of  the  contingency  insured  against.” 


llr.  Virgil  Rale 
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Tlie  case  of  State  ex  rel*  Iiuslness  Men's  Assurance  Coiiipany 
vs»  Allen,  259  W.  77,  302  Mo«  525,  was  a.  certiorari  to  review 
the  judgiBent  of  the  Court  in  the  above  case  on  the  ground  that  it 
is  In  conflict  \?lth  the  decisions  and  opinions  of  the  Missouri 
oupreme  G our  to 

The  Court  after  setting  out  the  opinion  in  the  Melville  case 
supra,  observes  that; 

”The  views  expressed  above  seemingly  accord 

with  the  vievrs  ox,  ressed  by  this  court  in 

McFarland  vs.  Accident  Association,  124  Mo.  loc. 

clt.  221,  27  S.  vv.  436.  In  that  case  Judge  Macfarlane 

saidS 

•This  question  has,  however,  been  put  at  rest  In 
this  state  by  the  statute  'which  authorises  and 
regulates  insurance  companies  on  the  assessment 
plan.  It  I’equires  all  policies  to  specify  the 
exact  sum  of  muiey  which  ohe  coapani'  proraises  to 
pay  upon  the  happening  of  the  contingency  insured 
against  and  also  requires  the  i:)ayment  of  such 
sum  upon  the  occurrence  of  such  contingency. ' 


In  McFarland's  case  the  a;,iount  could  liave  been 
rendered  certain  by  nraltlplylng  the  number  of 
members  by  two,  and  the  number  of  dollars  of  the 
liability  would  appear.  The  facts  for  the  cal- 
culatlon  were  as  easily  ascertainable  as  in  tiie 
instant  case.  But  the  rule  was  announced  that 
this  statute  meant  somet'iing  more  than  a mere 
calculation  to  find  out  the  liability.  The  court 
was  giving  to  the  scatute  a sensible  iijeaning,  and 
that  meaning  w as  that  the  sum  to  be  paid  upon  any 
contingency  was  to  bo  expressed  in  exact  figures. 

The  ruling  simply  emphasized  that  portion  of  the 
statute  by  sa:^'ing  that  the  policy,  in  the  laiifjuage 
of  the  statute,  'shall  specify  the  exact  sum  of 
money  which  it  promises  to  pay  upon  each  contingency 
insurad  against.'  To  'specify  the  exact  sum  of 
money'  doss  not  mean  that  you  can  find  out  the 
•exact  sum*  by  some  kind  of  calculation  from  facts 
to  be  developed. 

There  is  no  conflict  of  opinions  shown,  and  our 
writ  should  be  quashed." 
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The  Melville  case  related  to  a coiapanj  doing  business  on 
the  "assessment  plan",  the  statute  proxfiding  tliat  the  pollc'v  "specify 
the  exact  sum".  In  the  case  before  us  the  company  doea  business 
on  the  "stipulated  premium  plan",  under  a statute  providing  that 
the  policy  "sx^eclfy  the  sum”.  The  Melville  case  after  stating; 

"Our  records  iiave  frequently  had  occasion  to 
^‘pply  this  statute  and  have  declaimed  void  various 
provisions  of  the  contracts  of  insurance  in- 
volved wMeh  were  deemed  repugnant  to  the  mandate 
of  tlie  statute”, 

cites  the  HePike  case  supra,  which  related  to  a company  doing  business 
on  the  stipulated  premium  plan. 

It  Is  apparent  from  an  examination  of  the  above  cases  that 
the  fact  that  the  calculation  is  easily  ascertainable  is  not  the 
controlling  factor.  The  statute  says  that  the  policy  "shall  specify 
the  sum”,  and  not  the  sum  to  be  determined  by  calculation  from 
facts  to  be  developed* 

From  the  foregoing  W8  are  of  the  oplnloii  that  Standard  Pro- 
vision 17  is  in  conflict  with  section  5768  R.  S.  Missouri  1929, 
and  tlierefore  invalid. 


Respectfully  submitted. 


APPROVED; 


I'eA.a  Acibi-vRLiAH  , 

Assistant  Attorney  General 


TTTrwmM ^ 

(Acting)  Attorney  General 
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INSURA.NBE:  Inter-indemnity  or  reciprocal  Insurance  companies  may 
write  health  and  accident  policies  in  this  state  and 
are  required  to  comply  with  Senate  Bill  No.  12 


May  3,  1938 


Ur.  Virgil  Rule 
Assistant  Actuary 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  Mr.  iiule: 

This  Department  wishes  to  aclaiowledge  your  request  for 
ano.dnion,  tOi.  iher  with  enclostire  of  Policy  i’orm  No.  703  of 
the  Farmers  Automobile  Inter-Insurance  Exchange  of  Los  Angeles, 
California,  providing  indemnity  for  loss  of  life,  limb  or 
limbs,  sight  or  time  by  accidental  means.  You  ask  the  following 
questions: 

”Can  a reciprocal  company  write 
accident  and  health  coverage  in  this 
State?  If  so,  can  we  require  them  to 
meet  the  requirements  of  our  law  regard- 
ing suicide,  misrepresentation,  etc? 

See  attached  policy. " 

Chapter  37,  Article  XI,  Section  5966  R. S.  Missouri  1929, 
authorizes  inter- indemnity  or  reciprocal  Instirance  contracts 
providing  indemnity  from  any  loss  that  may  be  insured  against 
under  other  provisions  of  the  laws,  except  life  insurance,  as 
follows: 


"Individuals,  partnerships  and  corporations 
of  this  state,  hereby  designated  subscribers, 
are  hereby  authorized  to  exchange  reciprocal 
or  inter- Insurance  contracts  with  each  other, 
or  with  individuals,  partnerships  and  cor- 
porations of  other  states  and  coxnitrles, 
providing  indemnity  among  themselves  from 
any  loss  which  may  be  insured  against  under 
other  provisions  of  the  laws,  excepting 
life  Insurance . ” 
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Couch,  Volume  1,  paragraph  5,  page  5,  Encyclopedia  of 
Insurance  Law,  In  discussing  the  nature  of  Insurance  contracts  makes 
the  following  statement: 

"And  broadly  speaking  It  may  be  said  that 
a contract  of  Insurance  Is--  it  -i^except  as 
to  life  and  accldent^^  «•  *one  of  Indemnity". 

And  further  at  page  10  declares  tloat: 

"it  is  elementary  that  Insurm ce  other  than 
that  of  life  and  accident  where  the  result 
is  death.  Is  a contract  of  Indemnity." 

The  only  Missouri  case  we  have  been  able  to  find  jon  the 
subject  of  whether  an  accident  policy  Is  a contract  of  indemnity  Is 
that  of  Lemaltre  vs.  National  Casualty  Company,  195  Mo.  App.  599, 

186  S.W,  964,  1.  c.  965.  The  Court  In  holding  that  accident  insurance 
policies  unlike  policies  of  life  Insiurance  are  contracts  of  indemnity 
for  loss  of  time  and  consequences  of  Injury  especially  when  they  are 
so  labeled,  said: 

"The  learned  counsel  for  appellant  argue 
that  policies  of  accident  Insurance  are, 
with  policies  of  life  Insurance,  exceptions 
to  the  rule  that  contracts  of  Insurance  are 
contracts  of  Indemnity.  We  are  iinable  to 
appreciate  the  force  of  this,  either  as  a 
general  principle  or  as  applicable  here. 

On  the  very  face  of  the  policy  here  Involved 
and  over  clause  a,  which  Is  the  first  clause 
providing  for  the  payment  of  any  sum.  It 
Is  referred  to  as  "accident  Indenualty  for 
total  disability,"  and  throughout  the  policy, 
heading  other  clauses  which  are  not  here 
material  and  which  we  have  not  here  quoted. 

It  Is  referred  to  as  a contract  of  Indemulty. 

Thus,  paragraph  d Is  headed,  ’Double  Indemnity,’ 
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paragraph  e,  tlllneas  Indemnity,'  para- 
graph i is  headed,  'Special  i^eath  Indemnity,  ' 
paragraph  j is  headed  'Q.uarantine  Indemnity.' 

Looking  at  this  contract  as  a whole,  constru- 
ing it  as  a whole,  it  is  very  apparent  that 
the  main  idea  of  it  la  iiidemnlty,  and  the 
•naln  feature  in  it  is  indemnity  for  loss  of 
time  in  consequence  of  injury." 

The  enclosed  policy  makes  a general  statement  in  bold  type 
that  it  insures 

"For  the  Principal  Sura  of  OlOOO.OO  with 
lOOf^  Renewal  Acctmiulatlon  Feature,  Weekly 
Disablement  Indemnity  of  1^25.00  for  26 
weeks  and  other  indemnities  provided  in  the 
Policy. " 

Under  total  disablement,  partial  disablement,  hospital 
expenses  and  graduate  nurse  expense  a "weekly  indemnity"  is  pro- 
vided for,  and  throughout  the  policy  it  Is  referred  to  as  a contract 
of  indemnity. 

It  is  to  be  noted  that  in  the  later  case  above  referred  to 
the  Covirt  declares  that  neither  "as  a general  principle  or  as 
applicable  here"  are  policies  of  accident  insurance  "exceptions  to 
the  rule  that  contracts  of  insurance  are  contracts  of  indemnity". 

Prom  the  foregoing  we  are  of  the  opinion  that  Inter- Ind«anlty 
or  Reciprocal  Insairance  Companies  may  write  accident  coverage  in 
this  State. 

Health  insurance  would  clearly  be  a contract  of  indemnity 
for  loss  of  time  and  consequences  of  Illness,  and  we  are  of  the 
opinion  that  an  inter- indemnity  or  reciprocal  Insurance  company  may 
write  health  insurance. 
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Your  next  question  is.  Assuming  that  reciprocal  cor.ipanles 
have  authority  to  .vrlte  accident  and  health  coverage  can  they  he 
required  to  meet  the  requirements  of  our  law  covering  suicide, 
misrepresentations,  etc? 

Article  XI,  Chapter  37,  Section  5977  R.  S.  Missouri  1929, 
exempts  inter- Indemnity  and  reciprocal  companies  irom  the  insurance 
laws  of  the  State  except  the  retaliatory  law,  as  follows: 

"Except  as  herein  provided  no  law  of 
tills  state  relating  to  Insurance  shall 
apply  to  the  exchange  of  such  indemnity 
contracts:  Provided,  however,  that  the 
provisions  of  the  retaliatory  law  shall 
apply, " 

Referring  to  the  above  section  alone  It  is  evident  that 
Inter-lndemnlty  and  reciprocal  companies  would  not  be  required  to 
meet  the  insurance  laws  relative  to  suicide,  misrepresentation,  etc. 
The  Legislature,  however.  In  1937  (Laws  of  Mlssovirl  1937,  Section 
59o5a,  pp.  360,  361),  enacted  the  following  statute  relating  to 
health  and  accident  policies  (hereinafter  refenred  to  as  the  1937 
Act ): 


"No  policy  of  ln8\irance  against  loss  or 
damage  from  sickness  or  the  bodily  injury 
or  death  of  the  Imuired  by  accident,  and 
no  riders,  endorsements,  supplementary 
or  additional  terms  and  provisions  shall 
be  Issued  or  delivered  to  any  person  In 
this  state  by  any  company  doing  business 
In  this  state  under  the  provisions  of  the 
Insurance  laws  of  the  State  of  Mlssoiirl 
until  a copy  of  the  form  thereof  has  been 
filed  with  the  Superintendent  of  the 
Insurance  Department  for  at  least  a period 
of  thirty  (30)  days  unless  before  the 
expiration  of  said  thirty  (30)'  days  the 
Superintendent  of  the  Insxirance  Department 
end  the  Attorney-General  of  the  State  of 
Missouri  shall  have  apiu*oved  of  the  same 
In  writing.  If  during  such  period  of  thirty 
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(3D)  days  or  at  any  time  thereafter,  as 
provided  in  this  section,  the  Superintendent 
of  the  Insurance  Department  or  Attomey- 
c>eneral,  in  writing,  disapprove  of  the  form 
of  such  policy.  It  shall  bo  unlawful  for  such 
policy  to  be  issued  or  delivered  In  this 
State  by  the  company  filing  same.  If  the 
Superintendent  of  the  Insurance  Department 
or  the  Attorney-General  are  wiable,  by 
virtue  of  their  other  duties,  to  determine 
whether  or  not  they  shall  approve  or  dis- 
approve the  fozmi  of  such  policies  within  the 
tnlrty-day  period  herein  provided,  the 
Superintendent  of  the  Insurance  Department 
may  extend  the  time  within  idxlch  they  may 
approve  or  disapprove  to  a period  not  to 
exceed  ninety  (90)  days  from  the  date  of 
filing  such  forms,  and  the  company  filing 
such  form  or  forms  shall  oe  notified  by  the 
Superintendent,  In  vn?ltlnt,,  of  such  extension 
of  time.  The  Superintendent  of  the  Insurance 
Department  and  the  Attorney-General  shall 
not  approve  such  fonas  of  policies  unless 
every  pert  Is  plainly  printed  In  type  not 
smaller  than  long  primer  or  ten  point  type 
nor  vuilesn  there  Is  printed  on  the  first 
pa,^e  thereof  and  on  its  filing  back  In  typo 
not  smaller  than  eighteen  point  or  great 
primer  a brief  description  of  the  policy; 
nor  unless  the  exceptions  be  printed  with 
the  3 time  prcxalnence  as  the  oeneflts  to  which 
/Such  exceptions  apply.  If  the  Superinten- 
dent falls,  within  the  thirty-day  period  of 
time  or  within  the  extended  period,  as  herein 
provided,  to  notify  the  company  In  v/rltlng 
of  his  disapproval,  then  the  company  may 
Iscue  such  form  of  policy,  but  nothing  hoi'oln 
contained  shall  permit  an  Insurance  company 
to  issue  policies  In  violation  of  other  pro- 
visions of  the  Insurance  laws  of  this  State, 
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and  nothing  liereln  shall  bar  the  Super- 
intendent and  Attorney-General  from^  at 
any  time  tliercafter,  disapproving  such 
form  after  giving  tlie  oorapany  notice 
thereof  and  a hearing  thereon.  Whenever, 
the  Superintendent  or  Attorney-General 
dlsa^rove  a policy  form,  as  herein 
provided,  the  Superintendent  shall  notify 
the  company  filing  came,  in  writing,  giving 
the  reasons  therefor.  Tloe  Superintendent 
end  Attorney-General  are  hereby  directed 
to  approve  for  use  in  tills  Gtate  only 
policies  conforming  to  the  express  pro- 
visions of  the  insurance  laws  of  Missouri, 
and  only  such  words,  phrases,  figures, 
terms  £ind  conditions  of  policy  forms, 
riders,  endorsemente,  supplementary  or 
additional  terms  and  provisions  affecting 
policies  or  agreements  for  insurance  which 
are  specific,  certain  and  unambiguous,  to 
meet  needed  requirements  for  the  protection 
of  lives  and  t^roperty  of  assureds.  Any 
policy  filed  with  the  Sujjerlntendent  pui^ 
saant  to  tills  section,  not  conforming  to 
the  requirements  herein,  sliall  be,  by  the 
Superintendent  and  Attorney-General,  dis- 
approved, Nothing  in  this  section  con- 
tained shall  oe  held  to  apply  to  life 
insurance,  endowment  or  annuity  contracts, 
or  contracts  supplementary  thereto." 

Can  it  be  said  tiiat  the  above  statute  is  applicable  to 
reciprocal  or  intei^ insurance  companies?  Ihe  case  of  Schott  vs. 
Continental  Auto  Insurance  Underwriters,  31  S.W.  (2)  (Mo.  Sup.) 

7,  1.  c.  11,  presents  a situation  analogous  to  the  one  in  the 
instant  case.  The  appellant's  contention  was  that  the  Act  of  1925 
was  not  applicable  to  reciprocal  or  Intei?- insurance  exciiangee.  The 
Court  in  holding  that  the  1925  law  was  applicable  to  reciprocal 
Insurance  companies,  said: 
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"Appellant’s  ari^xuaent  In  support  of 
Its  contention  under  t^ils  liead  seems 
to  run  as  follows:  The  act  of  1925 
(hereinafter  called  the  Act)  la  a 
general  law;  said  article  13  relating 
to  reciprocal  and  Interlnsurance  con- 
tracts f Including  said  section  6385 
Is  a special  law;  section  6385  provides 
that  no  law  of  this  state  relating  to 
Insurance  shall  apply  to  the  contracts 
of  companies  operating  as  reciprocals; 
the  act  does  not  In  express  terms  I'e.  eal 
or  amend  section  6335;  and  a general  law 
does  not  repeal  a prior  special  law  by 
implication.  'It  Is*  * *tinie  that  the 
presumption  against  Implied  repeals  has 
peculiar  and  special  force  when  the 
conflicting  provisions  which  are  tho\ight 
to  work  a repeal  are  contained  In  a local 
or  special  act  and  a later  i^eneral  act. 

The  presumption  Is  that  the  special  Is 
Intended  to  remain  In  force  as  an  exception 
to  the  general  act. ' 25  R.C.L.  927,  >ec. 

177.  hut  there  Is  no  rule  which  prohibits 
the  repeal  of  a special  act  by  a general 
one,  the  question  jelng  always  one  of 
intention.  And  there  can  be  no  doubt  but 
that  It  was  the  legislative  Intention 
that  tne  act  shovild  apply  to  contracts  of 
reciprocal  companies  by  its  express  tenos 
they  are  made  subject  to  its  provisions. 

The  effect  of  the  act  in  that  respect, 
therefore,  is  to  ingraft  upon  said  section 
6385  another  exception." 

The  Act  of  1937  Is  a general  law,  whereas  .Article  XI  relating 
to  Inter- Indemnity  or  reciprocal  Insurance  contracts.  Including 
Section  5977,  Is  a special  law.  The  question  of  the  repeal  of  a 
special  act  being  one  of  Intention,  we  need  onl^  to  examine  the 
following  vinderllned  portions  of  the  1^37  act,  supra,  to  remove  any 
doubt  but  that  It  was  the  intention  of  the  legislature  that  the  act 
siiall  apply  to  contracts  of  inter- indemnity  or  reciprocal  insurance 
companies. 
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"No  policy  of  Insurance  against  loss 
or  damage  from  sickness  or  the  bodily 
injury  or  death  of  the  Insured  by 
accident,  and  no  riders,  endorsements, 
supplementary  or  additional  terms  and 
provisions  shall  be  Issued  or  delivered 
to  any  person  in  "^Is  steTEe^^y  any 
company^olng  ^slness  in  state 

under  the  provlsl  ons  of~^e  Insurance 
laws  oTThe  State  of  fTTssoxirl*  ^ * ** 

And  In  the  case  of  State  vs.  Koeln,  61  S.W.  (2)  (Mo.  Sup.) 
(En  Banc)  750,  1.  c.  756,  the  Court  cites  the  Schott  case  and  points 
out  that: 


"■»  * -^a  special  act  may  be  Impliedly 
repealed  by  a general  one  and  the  ques- 
tion whether  It  lias  been  so  repealed  Is 
always  one  of  legislative  Intention; 

Schott  vs.  Continental  Auto  Ins.  Under- 
writers, 326  Mol  92,  31  S.W.  (2d)  7;  59 
C.J.  Sec.  538.  'The  special  act  Is  not 
repealed  unless  a different  Intent  Is 
plainly  manifested,  or  where  the  two  acts 
are  Irreconcilably  inconsistent  or 
repugnant,  or  where  tlie  general  act  covers 
the  whole  subject  matter  of  the  special 
one*  * *or  Is  dourly  Intended  to  establish 
a \inlform  rule  or  system  for  the  whole 
state.'  59  C.J.  ‘^c.  538;  and  cases  cited 
In  footnotes  85  and  89. 

In  applying  the  foregoing  mile  we  are  at 
liberty  to  take  Judicial  notice  of  matters 
of  common  knowledge,  of  matter  o current 
history  as  related  to  affairs  of  public 
Interest  and  concern,*  * *" 


Mr.  Virgil  FJule 


-9 


May  3,  1 938 


Taking  Judicial  notice  of  matters  ot  common  ^nov»ledge, 
and  from  an  examination  of  the  1937  Act,  It  Is  at  once  apparent 
that  the  Leglslatxire  was  striking  at  the  practice  of  certain  in- 
surance companies  to  avoid  payment  of  honest  elalna  resorting 
to  such  trickery  as  printing  the  benefits  of  tlie  policies  In  bold 
print,  whereas  the  exceptions  were  printed  In  small  print  cleverly 
hidden  away  In  the  oody  of  the  policy.  There  can  bo  no  question 
of  the  legislative  Intention  to  ingraft  upon  Section  5762  another 
exception. 

Since  Section  5965a  declares  that  "the  . uperlntendent  and 
Attorney  General  are  hereby  directed  to  approve  for  use  only 
policies  conforming  to  the  express  provisions  of  the  Insurance 
laws  of  Missouri",  it  Is  our  opinion  that  reciprocal  or  Inter- 
Indemnity  Insurance  companies  can  oe  required  to  meet  the  require- 
ments of  our  Insvirance  laws  respecting  suicide,  misrepresentation, 
etc. 


Respectfully  submitted. 


?4AX  WASSERMAN, 

Assistant  Attorney  Genf.ral 

A /ROVED: 


j:  

(Acting)  Attorney  General 
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INSURANCE:  Life  Insurance  companies  may  provide  a funeral  „ 
benefit  natural  death  indemnity  in  health 

and  accident  policy. 


May  13,  1938 


Mr.  Virgil  Rule 
Assistant  Actuary 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  Rule: 

We  wish  to  acknowledge  your  request  for  an  opinion  unuer 
date  of  Ma;^  2,  1938,  together  Ith  enclosures,  as  follows: 

"Can  the  Washington  National  Insurance 
Company,  a regular  life  company,  pro- 
vide in  their  accident  and  health 
policies  for  Funeral  Benefit  and  Natural  - 
]'>eath  Indemnity?  See  policy  forma 
MP  2A— 1 and  WP  4—8." 


I. 


Chapter  57,  Article  2,  Section  5690  R.  S*  Missouri  1929, 
relating  to  life  and  accident  Insurance,  provides  as  follows: 

"Any  n\uaber  of  persons,  not  less  than 
thirteen,  may  associate  and  form  a 
company  for  the  purpose  of  malclng  In- 
sviranca  upon  the  lives  of  individuals, 
and  every  assurance  pertaining  thereto 
or  connected  theiewlth,  and  to  t>rant, 
purchase  and  dispose  of  annuities  and 
endowments  of  every  kind  and  description 
whatsoever,  and  to  provide  an  Indonnlty 
against  death,  and  for  weekly  or  other 
periodic  indemnity  for  disability  occasioned 
by  accident  or  sickness  to  the  person  of 
the  Insured;  but  such  accident  and  health 
insurance  shall  be  made  a'  separate 
department  of  the  buslnes.  of  the  life 
insurance  company  uiidertaklnt,  it." 
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Under  the  above  provision  a life  Insurance  company  may 
write  health  and  accident  Insiirance  but  It  must  oe  done  as  a 
separate  part  of  the  business  of  the  conqpany* 

Policy  form  IfP  2A— 1 of  the  Washington  National  Insurance 
Company  states  thatx 

"THIS  POLICY  PROVIDLS  INDEMNITY  FOR 
LOSS  OF  LIFL  OK  TIMi:  BY  EITIIER 
AC  IDl-NT  OR  SICK  HiSS  Airt)  FOR  LOSS  OP 
LIMB  OR  SIGHT  BY  ACCIDIIJTAL  M-'-ANS,  AS 
HEREIN  LD!ITED  AND  PROVIDED." 

No  provision  Is  made  In  the  a^^ove  policy  for  benefits  for 
death  resulting  from  natural  causes. 

The  policy  contains  a funeral  benefit  and  your  question 
Is  whether  same  can  be  provided  for  In  healt:  and  accident 
policies. 

32  C.J.  Section  175,  page  1091,  In  discussing  contracts 
of  Insurance,  declares  that: 

"iielng  a voluntary  contract,  the  parties 
may  make  It  on  such  terms,  and  Incor- 
porate  such  provisions  and  conditions, 
as  they  see  fit  to  adopt,  and  the  con- 
tract as  made  measures  their  rights, 
provided  of  course  the  agreement  does  not 
violate  any  principle  of  the  common 
law  or  any  provision  of  a constitution 
or  statute." 

We  have  been  unable  to  find  any  provision  In  our  laws 
which  would  prohibit  the  Inclusion  of  a funex*al  benefit  In  a 
health  and  accident  policy  If  Issued  by  a life  Insurance  policy. 

The  only  provision  we  have  found  relating  to  funeral 
benefits  la  that  provided  for  by  funeral  associations  under 
Article  X of  Chapter  32,  R.  S.  Missouri  1929.  However,  It  Is 
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apaclflcally  provided  by  Section  5019  R.  .S«  Missouri  1929,  that* 

"This  article  shall  not  bo  so  construed 
so  as  to  apply  to  life  Insurance  com- 
panies, associations,  or  societies 
authorized  to  do  business  under  the 
provisions  of  chapter  37,  R«  3.  1929, 

From  the  foregoing  we  are  of  the  opinion  that  the  Washington 
National  Insurance  Company,  a regular  life  insurance  company, 
may  provide  a funeral  benefit  In  thfelr  health  and  accident 
policies. 


II. 

Policy  form  \VP  4 — 8 of  the  Washington  National  Insvirance 
Company  states  thatx 

"This  policy  provides  Indemnity  for  loss 
of  life,  11  lb,  sight  or  time  by  accidental 
means  and  death  from  natural  causes,  all 
to  the  extent  herein  limited  and  provided." 

This  policy  also  contains  a funeral  benefit.  Your  second 
question  may  be  stated  as  wiiether  a benefit  may  be  provided  for  In 
health  and  accident  policies  for  death  resulting  x'rom  natural 
causes. 

Assuming  that  the  benefit  in  the  policy  for  death  from 
natural  causes  Is  carried  by  t:ie  company  as  a separate  part  of 
Its  business,  we  are  of  the  opinion  that  the  Washington  National 
Insurance  Company,  a regular  Insurance  company,  may  provide  a 
natural  death  indemnity  In  Its  health  and  accident  policy. 


Respectfully  submitted. 


APPROVKD*  lAAX  hASFFRI^AN, 

Assistant  Attorney  General 


J.  . TaVI6R 

(Acting)  Attorney  General 


ELECTIONSt  Last  Federal  Decennial  Cenaua  only  bases  for 
determining  population. 
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Hon.  U.  1,  Ruth 
Presiding  Judge 
Co\inty  Court  of  Butler  County 
Poplar  Bluff,  Missouri 

Dear  Sirt 

We  have  received  your  request  for  an  opinion  of 
May  6th,  which  reads  as  follows: 

"Vfithln  the  past  thirty  day's,  Mr, 
tVm,  Gibson,  Federal  Census  repre- 
sentative from -Washington,  D.  C,, 
completed  taking  the  census  of  the 
city  of  Poplar  Bluff,  with  the  result 
that  the  population  of  the  city  of 
Poplar  Bluff,  according  to  his 
official  announcement  is  now  10609, 

"Under  the  1933  laws  of  oiir  state, 
page  240,  section  2,  it  provides 
for  registration  of  voters  in  all 
cities  having  a popiilation  of  10,000 
or  more, 

"Wish  you  would  kindly  advise  me  in 
an  opinion  whether  or  not  the  quali- 
fied voters  of  Poplar  Blviff  will  now 
have  to  register  by  reason  of  the  in- 
crease in  population, 

"Your  early  reply  in  this  connection 
will  be  greatly  appreciated." 

The  Laws  of  Uissoviri,  1933,  Section  2 on  page  240, 
provides  as  follows: 

"There  shall  be  a registration  of  all 
the  qualified  voters  in  the  cities 
of  this  State,  now  or  hereafter  hav- 
ing a population  of  10,000  and  less 
than  30,000  in  habitants,  except  in 
cities  In  counties  which  now  have  or 
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hereafter  may  have  150,000  Inhabitants 
or  more  and  In  which  registration  Is 
now  provided  for  by  law,  whether  or- 
ganised under  general  law  or  special 
charter,  which  registration  shall  be 
had  uzuier  the  provisions  hereafter  set 
forth;  and  the  population  of  cities 
within  the  State  containing  such  popu- 
lation shall  for  the  purposes  of  this 
article  be  ascertained  from  and  deter- 
mined by  the  last  decennial  census 
taken  by  the  Federal  Government," 

You  will  observe  that  the  above  section  provides 
specifically  that  the  population  "sliall,  for  the  pur- 
poses of  this  article,  be  ascertained  from  and  deter- 
mined by  the  last  decennial  census  taken  by  the  Federal 
Govez*nment",  The  last  decennial  census  taken  by  the 
Federal  Government  gives  ttie  population,  as  of  the  year 
1950,  as  Is  provided  by  the  Federal  statutes  to  which 
the  registration  law  refers. 

Section  201,  Chapter  4,  fo\nrjid  In  13  U,  S,  C,  A, 
contains  this  law.  It  reads.  In  part,  as  follows: 

"AUThORIZATION  OF  DECEl^fNIAL  CENSUSES: 

SCOPS  OF  INCiUiaiEG:  TERRITORY  INCLUDED. 

"A  census  of  population,  agriculture. 
Irrigation,  drainage,  distribution, 
unemployment,  and  mines  shall  be 
taken  by  the  Director  of  the  Census 
In  the  year  1930  and  every  ten  years 
thereafter, > The  census  herein  pro- 
vided for  shall  include  each  State, 
the  District  of  Columbia,  Alaska, 

Hawaii,  and  Puerto  Kico.  » * * " 

The  above  act  was  passed  June  18,  1929  and  was  en- 
acted In  lieu  of  and  repealed  a similar  enactment  of 
March  3,  1919,  which  provided  that  such  census  should 
be  taken  In  the  year  1920  and  evex^  ten  years  thereafter 

Section  202,  Chapter  4,  foxmd  In  13  U,  S,  C,  A 
provides  that: 

"The  period  of  three  years  beginning 
the  1st  day  of  January  In  the  year 
1930  and  evez*y  tenth  year  thereafter 
shall  be  known  as  the  decennial  cen- 
sus period,  and  the  reports  upon  the 
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inquiries  provided  for  In  said 
section  sliall  be  ooiapleted  within 
such  period,  <**•**  " 

The  effeot  of  Section  202  is,  that  each  periodical 
decennial  census  must  be  completed  by  the  first  day  of 
Jan\iary,  three  years  after  the  first  day  of  January  in 
1930  and  1940,  etc.  The  decennial  census  period  for 
the  1930  census  therefore  expired  on  January  1,  1933, 
which  was  prior  to  the  time  that  Section  2 of  the  1933 
laws  quoted  above  was  passed.  Consequently  the  recent 
census,  which  you  state  has  Just  been  completed  for  the 
City  of  Poplar  bluff,  cannot  be  a part  of  or  connected 
in  anyway  with  the  last  decennial  census  as  of  the 
year  1930, 

tte  have  not  Investigated  the  decennial  census  of 
1930  to  ascertain  the  population  of  Poplar  duff  aa 
given  in  that  report.  It  has  not  been  necessaz^  to  do 
so  in  order  to  write  this  opinion.  If  the  population 
of  Poplar  Bluff  la  imder  ten  thousand,  according  to 
the  said  decennial  census  of  1930,  then  no  registration 
of  the  qualiflea  voters  will  be  required  under  the 
terms  of  Section  2 of  the  J^aws  of  Mlssoxa*!,  1933,  page 
240,  If  such  censvis  shows  the  population  as  more  than 
ten  thousand  and  less  than  thirty  thousand,  then  r#'- 
glstration  will  be  required.  The  recent  census  to 
which  you  refer  cannot,  however,  be  the  determining 
factor. 


CONCLUSION 


If  the  population  of  any  city  In  the  State  of 
Hlssoxiri  is  ten  thousand  and  leas  than  thirty  thousaiul 
according  to  the  decennial  census  taken  by  the  Federal 
Oovexmment,  as  of  the  year  1930,  then  Section  2 of  the 
Laws  of  Missouri,  1933  at  page  240,  require  that  all 
the  qualified  voters  therein  shall  register  for  eleo-> 
tlons. 

Respectfully  sutanltted 


HARRY  H,  KAY 

Assistant  Attorney  General 

APPROVEDi 


77  E’.  TAVLOR 

Assistant  Attorney  General 


SCHOOLS:  (1)  Boa'i'd  cannolfc  transfer  teachers  fund  to -tht 

■ _ Incidental  fund;  (2)  Board  is  not  liable  personally 

for  balance  due  teacher  if  contract  Is  made  within  the 
anticipated  revenue  from  every  source;  (3)  Treasiirer 
cannot  pay  warrants  of  1936  out  of  1937  funds* 
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i>.r3.  Anice  Janders 
County  Treasurer 
Oregon  County 
Alton,  Missouri 


Lear  x^dam: 


Ihls  i^epartment  is  in  receipt  of  yo\ir  letter 
requesting  an  opinion  involving  several  qi  estlons.  Lor 
convenience,  we  will  separate  yoxar  various  questions. 


I. 

"if  a school  boaro  ordered  me  to 
transfer  teachers  fund  to  incident- 
al fund  as  a loan  with  no  intention 
of  paying  it  back  would  I bo  respons- 
ible in  any  way  for  this  fund?" 

e are  enclosing  an  opinion  rendered  by  this 
Department  on  X’lovember  27,  1935,  to  Honorable  J,  T.  rinnell, 
Prosecuting  Attorney  of  McDonald  County,  Missouri,  wherein 
the  question  of  transferring  of  school  funds  is  discussed. 
We  think  the  same  properly  answers  yoiir  question. 


II. 

"Under  present  conditions  it  is  hard 
to  determine  the  exact  amo\int  of  state 
money  a district  will  get.  In  case  a 
board  drew  a contract  for  more  than 
they  can  pay  would  the  board  be  liable 
for  the  balance  due  the  teacher?" 

rhe  ordinary  rule  of  law  applicable  to  members  of 
school  boards  and  other  conii:.l33lons  is  to  the  effect  that  they 
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are  not  personally  liable  for  their  actions  imless  actxiated 
and  motivated  by  fraud  or  corruption.  Under  the  statement 
of  facts  which  you  present  the  doard  cannot  determine  with 
any  degree  of  certainty  the  amount  of  revenue  the  district 
will  receive  during  the  given  year.  V/e  thlpk  the  principles 
as  set  forth  by  the  court  In  the  case  of  Jacquemln  & Uhenker 
V.  Andrews,  40  Mo.  ^pp.  507,  1.  c.  611,  answer  your  second 
question,  llie  court  In  said  case  said  the  following: 

"Xhe  provisions  of  the  school  law 
must  be  construed  liberally  so  as 
to  give  them  a practical  effect.  It 
might  have  besn-that  the  collection 
of  the  amount  of  the  estimate  of  the 
annual  meeting,  for  carrying  on  the 
school  for  that  year,  was  delayed 
, for  some  reason  or  that  the  Income 

Into  the  teachers'  fund  from  the  state 
or  county  may  have  been  delayed,  by 
reason  of  the  default  or  miscarriage 
of  some  officer  Intrusted  by  law  with 
the  collwitlon  or  disbursement  of 
this  fund,  and  thus  It  may  have  been 
prevented  from  reaching  the  covin ty 
treasvury  at  the  proper  tire.  V.’e  can- 
not think  a warrant  drawn  upon  the 
county  treasury,  under  such  clrcvim- 
stances  when  there  was  no  fund  then 
on  hand  to  pay  It,  would  hardly  be 
deemed  Illegal  or  unauthorised.  If 
the  directors  llsJLt  their  drafts  for 
any  school  year  on  this  f\ind  to  the 
amount  thereof  derived  from  all 
sources  for  that  year.  It  Is  not 
believed  that  because  there  Is  no 
money  in  the  fund  at  the  exact  date  of 
any  warrant,  and  they  knew  this  fact, 
this  would  be  such  an  vinauthorlsed 
exercise  of  power  as  to  make  them 
personally  liable  for  the  amount  of 
the  warrant  so  drawn.  For  aught  that 
appears  by  the  petition  In  this  case, 
there  may  have , subsequently  to  the 
date  of  said  warrant,  come  Into  the 
hands  of  the  countj'  treasurer  money 
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of  this  fund  out  of  which  the  same 
could  have  been  paid.  It  Is  not 
charged  In  the  petition  that  the 
defendants  were  gullty-.of  any  fraud 
or  abuse  of  their  trust,  nor  that 
the  plaintiffs  had  suffered  any 
damage  or  loss  in  consequence  thereof* 
xhere  Is  no  allegation  that  they  have. 

In  the  performance  of.  their  official 
function^  departed  from  the  z^eq!  Irementa 
of  the  constitution  or  the  statute 
except  that  they  have  caused  a warrant 
to  be  drawn  on  a fund  in  which  there 
was  no  money,  at  the  time,  and  which 
they  knew.  To  hold  that  the  humble 'but 
necessary  public  duties  of  school  di- 
rectors can  only  be  undertaken  at  the 
hazard  of  personal  liability  for  evez7 
warrant  to  be  drawn  on  the  county 
treasury,  when  there  does  not  happen 
to  then  be  money  in  the  fund  against 
which  It  Is  drawn.  Is  a doctrine  too 
hard  to  be  enforced  in  any  court. 

There  Is  no  allegation  of  deceit  or 
other  misbehavior  of  these  directors, 
which  renders  them  liable  on  the 
warrant  sued  on.  We  think  the  petition 
states  no  cause  of  action  upon  these 
school  warrants  or  any  of  them  In  favor 
of  the  plaintiffs,  and  that  the  Judg- 
ment should  be  affirmed*" 

Therefore,  In  view  of  the  above  decision,  we  are 
of  the  opinion  that  the  Board  would  not  be  liable  personally 
for  any  balance  due  the  school  teacher.  Of  course,  the 
school  district  would  be  liable  for  the  same* 


III* 

"-should  a treasxirer  pay  a 1936  warrant 
out  of  1937  funds  for  teacher  would  the 
treasurer  be  liable  for  this  If  the 
teacher  of  this  year  asked  them  to  make 
It  up? 
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In  view  of  Section  12,  article  X,  of  the  Consti- 
tution of  iiiissourl.  It  Is  the  duty  of  school. districts, 
as  well  as  counties,  not  to  incur  any  Indebtedness  to  ai 
amount  exceeding  In  ary  year  the  Income  and  revenue  pro- 
vided for  such  year  without  the  asaent  of  two-thli*ds  of  the 
voters.  '>•  v.arrant  which  Is  Issued  on  the  current  revenue 
for  a given  year  should  bo  paid  out  of  tlie  revenue  of  that 
year  and  not  out  of  the  fuzids  for  the  subsequent  year* 

e thlxik  the  ruling  In  the  case  of  State  ex  rel* 
V.  Johnson,  162  i<.o*  621,  1*  c*  629,  relating  to  the  power 
of  county  coxirts  to  Issue  warrants.  Is  also  applicable  to 
schools  districts,  .i-he  court  said  the  following: 

'‘It  was  then  anticipated  tlxat, 
though  the  county  court  might  not 
Issue  warrants  In  excess  of  the 
levy  for  a year*s  current  expenses, 
and  that  a creditor  might  x'ely  upon 
the  fact  that  his  contract  was  within 
the  amount  of  reventie  levied  and  pro-, 
vlded,  and  trust  to  the  power  of  the 
•Itate  to  enforce  Its  taxes,  still  It 
might  happen  from  soo»  unforeseen 
cause  enough  of  the  estli.>ated  emount 
of  revenue  might  not  be  collected  to 
pay  all  the  wsurrants  drawn  against 
It  In  anticipation*  Under  such 
clrciunstances  It  has  never  been  ruled 
that'  such  a creditor's  warrant  was 
absolutely  void  and  extinguished  by  the 
non-^yment  In  the  year  In  which  It 
wus  drawn.  On  the  contrary,  this  court 
has  often  said  In  no  vincertaln  terms 
that  it  was  valid  and  payable  out  of 
any  surplus  revenue  In  the  hands  of 
the  county  treasiirer  that  might  arise 
In  subsequent  years.  (i<andolph  v* 
anox  Oounty,  114  Mo*  142;  i^ndrew  ^ounty 
V*  -chell,  135  iiuo*  loc*  clt.  39;  otate 
ex  rel*  v.  rayne,  161  ilo.  loc*  clt.  673; 
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Kailroad  Co.  v.  •‘•horn ton,  162  iio« 

670;  Jtate  ex  rel.  v.  Allison,  156 
iO.  loc.  clt.  344;  and  on  this  point, 

Reynolds  v.  Rorman,  114  Mo«  509.}" 

\ite  are,  therefor®,  of  the  opinion  that  the  warrants 
issued  in  1936  should  not  be  paid  out  of  1937  revenue  and 
fluids,  -Aich  warrants  can  only  be  pi  id  out  of  the  surplus 
revenues  of  any  year  or  from  the  delinquent  taxes  for  the  year 
in  \tiich  the  warrant  was  issued. 


respectfully  sulmitted. 


OLLIViJK  V<.  NOLiiN 
Assistant  Attorney- General 


ArxH0V,iD: 


TT'ir.-  MLoR 

(ixcting)  iitt or ney- General 


WARRANT: — Issued  out  of  justice  court  in  one  county,  how 
served  in  another# 


J'ebruary  10,  1938 


Mr.  U,  P.  Savage 
Memorial  Building 
429  Main  Street 
Rockport,  Missouri 


Dear  Sir: 

e have  your  request  of  Pebxniiry  8t  i for  an 
opinion  stating  that  the  gherlff  of  Jackson  Couiity  lias 
refused  to  execute  a warrant  in  a felony  case  w;ilch  was 
issued  out  of  your  justice  court.  Your  Inquiry  is  con- 
cerning the  proijer  procedure  to  get  this  wairant  executed. 

In  answer  thereto  I call  your  attention  to 
Section  3470  R.  S.  Mo.  1929,  wlilch  In  port  provides 
as  follows: 


"If  the  person  against  whom  any 
warrant  granted  by  a « » ^Justice 
of  the  peaces  * *be  in  any  other 
county.  It  shall  be  the  duty  of 
any  magistrate-:^  * -^In  the  county 
In  which  such  offender  may  be::  » « 
on  proof  of  the  handwriting  of  the 
magistrate  Issuing  the  warrant  to 
int^orse  als  name  thereon,  and  there- 
upon the  offender  may  be  arrested 
In  such  county  by  the  oi  fleer  brlt^ng 
suc)^  warrant*  * *" 
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This  statute  clearly  sets  forth  yo\ir  procedure. 
You  are  entitled  to  send  the  siierlff  or  constable  of 
yo\ir  county  to  Jackson  County  to  make  the  arrest,  and 
the  only  requirement  la  that  the  sheriff  or  constable 
find  some  Justice  of  tlie  peace  and  get  tlie  warrant 
indorsed,  after  wiilch  the  officer  can  go  and  make 
the  arrest. 


Respectfully  sulmittecl. 


FRA!Ta:.I>T  E.  RIAOAN, 
Assistant  Attorney  Qeho ral 

APPROVED* 


T."  

(Acting)  Attorney  Gencz>al 


FERxMIj 


Execution  fee  of  One  hundred  twenty-five  dollars  provided 
for  4n  Section  11791  R.  ii.  Missouri  1929,  not  payable 
to  warden  of  penitentiary. 


j 
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I 


Hon.  J.  M.  Sanders 
Warden,  Missouri  State 
Penitentiary 
Jefferson  City,  Missouri 


Dear  Slri 

’re  have  your  request  of  February  20,  1938,  for  an 
opinion  as  to  whether  or  not  the  warden  of  the  State  Penitentiary 
is  entitled  to  charge  and  collect  a fee  of  One  hundred  twenty- 
five  dollars  made  payable  by  Section  11791  R.  S.  Missouri  1929, 
for  the  execution  of  a death  warrant. 

This  One  hundred  twenty-five  dollar  fee  was  payable  to 
sheriffs  idio  executed  the  death  warrants  under  the  old  hanging 
law.  It  was  not  merely  for  compensation  but  went  to  cover  all 
expenses  incurred  by  the  sheriff  in  executing  e person  by  the 
old  met.iod  of  hanging*  The  method  by  hanging,  has  now  been 
repealed  and  all  executions  are  to  be  carried  out  by  administration 
of  lethf^l  gas  In  the  State  Penitentiary  imder  the  Laws  of 
Illssoufl  1937,  page  221.  The  1937  law  merely  provides,  ;3ectlon 
3725  supra,  that  the  warden  shall  make  a return  upon  a death' 
warrant  to  the  court  upon  which  the  Judgment  was  rendered  showing 
the  time,  mode  and  manner  In  which  It  was  executed. 

In  view  of  the  fact  that  the  warden  receives  no  fees 
and  his  compensation  is  by  way  of  a salary  provided  by  Section 
3391  R.  S.  Missouri  1929,  It  is  apparent  that  the  One  hundred 
twenty-five  dollar  fee  xoade  payable  to  sheriffs  and  other 
officers  in  Section  11791  supra,  was  never  intended  to  be  made 
payaule  to  the  warden* 
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It  is  therefore  the  opinion  of  this  office  that  the  fee 
of  One  hxindred  twenty-five  dollars  as  provided  for  in  Section 
11791  R.  S.  Missouri  1929  is  not  payable  to  the  V>ax*den  under 
the  Lethal  Oas  Law. 


Respectfully  submitted. 


FRAMKLIU  L.  huAOAN, 
Assistant  Attorney  General 


APPROVED* 


'J.  r.  TATLm 

(Acting)  Attorney  General 


FERjMM 


ASSESSORS:  Compenaation  In  counties  of  40,000  or  less  in  view 
of  Section  9756,  R.S.  Llissouri,  19E9 , as  amended  in 
Laws  of  1957,  page  570. 

^ I January  26,  1938 

y 

y 


iT.  O.Q.  sohall 
/issessor  of  LlUer  County 
ot,  Elizabeth,  ioiissourl 

ucar  Sir: 

This  department  is  in  receipt  of  your  letter  of 
January  17,  1936,  in  which  you  request  an  opinion  as 
follows: 


"As  /^sessor  of  this  county  I 
am.  asking  ycur  opinion  on  several 
■attars  and  hope  you  shall  see 
fit  to  give  me  the  desired 
Infornatlon. 

"kirst— 

i>o  I get  paid  for  one  list  only  on 
resident  or  non-resident  land 
owners,  regardless  In  how  many 
sections  their  land  lies?  Or  do  I 
have  to  make  a separate  list  for 
each  tract  the  owner  possesses  and 
If  so,  do  1 get  the  stipulated  pay 
for  each  tract,  provided  they  are 
In  different  sections. 


"^Second— 

'’'n  the  case  of  non-resident  lists— 
do  .1  have  to  list  all  of  their 
holdings  on  one  list,  or  do  I make 
a list  for  a man*s  holdings  for  each 
separate  tract— If  the  latter,  what 
do  I get  paid  for? 

an  example  for  instance  v.e  have 
Church  & Blaser,  who  own  hundreds  and 
hundreds  of  acres  scattered  In  some 
26  or  possibly  uore  sections — how 
many  lists  do  I make  and  what  am  I 
entitled  to?" 
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Before  v.e  can  proceed  to  determine  the  compensation 
of  an  assessor  in  the  particular  examples  which  you  have  set 
forth,  v.e  cmist  first  determine  what  the  compensation  of  an 
assessor  is  in  counties  not  exceeding  40,000  persons  in  pop- 
ulation,  which  includes  Miller  County. 

Section  9606,  H.S.  tlissouri,  1929,  as  amended  in 
Laws  of  1931,  page  359,  is  in  part  as  follows: 

"The  compensation  of  each  assessor 
shall  be  thlr ty<->f ire  cents  per  list 
in  counties  haring  a population  not 
exceeding  forty  thousand,  thirty 
cents  per  list  in  counties  haring  a 
population  of  more  than  forty 
thousand,  and  not  exceeding  serenty 
thousand,  and  twenty-fire  cents 
per  list  in  counties  haring  a pop- 
ulation in  excess  of  serenty  thou- 
sand Inhabitants,  and  shall  be  allowed 
a fee  of  three  cents  per  entry  for 
making  real  estate  and  personal  as- 
sessment books,  all  the  real  estate 
and  personal  property  assessed  to 
one  person  to  be  counted  as  one 
name,  one-half  of  which  shall  be 
paid  out  of  the  county  treasxiry  and 
the  other  half  out  of  the  stats 
treasury:  r^orided.  that  nothing 
contained  in  this  section  shall  be 
so  construed  as  to  allow  any  pay 
per  name  for  the  name  set  opposite 
each  tract  of  land  assessed  in  the 
numerical  list.” 

A ’*tax  list*  as  this  term  is  used  in  Section  9606, 
supra,  is  that  account  of  taxable  property  made  by  the 
owner  thereof  upon  oath  and  delirered  to  the  assessor,  or 
prepared  by  the  assessor  in  accordance  with  the  provisions 
of  bectlon  9760,  R.B.  Missouri,  1929,  when  for  any  cause, 
a list  is  not  given  the  assessor.  It  is  for  taking  this 
list  that  the  assessor  is  paid. 

In  State  v.  Gomer,  101  S.W.  2nd  57,  the  Supreme  Court 
of  Missouri  on  November  12,  1936,  rendered  a decision  which 
required  a comprehensive  review  of  the  laws  which  fixed  the 
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oompensation  of  county  assessors.  It  was  held  in  this  case 
"that  an  assessor  is  not  required  to  take  the  list  described 
in  section  9756,  R.S.  1929,  from  persons  who  own  no  'taxable 
personal  property  in  his  county*  and  is,  therefore,  not  re« 
quirod  to  make  the  list  required  by  section  9760,  R.S.  1929, 
for  only  real  estate  owned  by  non-residents  of  his  county** 
(beoaxise  their  personal  property  is  taxable  elsewhere),  and 
that  not  being  required  to  take  a list  containing  only  real 
estate,  an  assessor  is  not  "entitled  to  recelTe  any  compen- 
sation for  making  a list  containing  only  real  estate". 

The  effect  of  this  case  was  to  giro  to  an  assessor 
compensation  for  making  or  taking  a list  only  when  that  list 
contained  personal  property. 

Section  9756,  R.S.  Missouri,  1929,  proTides  when  and 
in  what  manner  the  assessor  shall  take  "a  list  of  taxable 
personal  property  in  his  county",  and  proTides  that  said 
lists  shall  contain;  first,  a list  of  all  the  real  estate 
and  its  value;  second,  a list  of  the  personal  property 
enumerated  in  said  section  and  its  value. 

The  Gomer  case,  supra,  held  that  the  list  referred 
to  In  Section  9606,  supra,  did  rot  include  the  list  of  all 
the  real  estate  and  its  value  provided  for  in  this  section, 
because  the  list  of  real  estate  was  not  required  to  be  taken 
by  Section  9756. 

In  Laws  of  1937,  page  570,  Section  9756  was  repealed 
and  reenacted.  Outside  of  some  minor  changes  as  to  the 
items  of  personal  property  required  to  be  listed,  this  new 
section  made  these  changes.  It  provided  that  the  assessor 
shall  "proceed  to  take  a list  of  the  taxable  personal 
property  and  real  estate  in  his  county",  and  a sentence 
was  added  to  tke  end  of  the  new  section  as  follows:  "The 
word  'list*  as  used  in  oeetion  9606  of  the  Chapter  (Section 
9606  fixes  the  assessor's  compensation)  shall  include  all 
tbs  lists  required  under  this  section  to  be  taken." 

The  words  "and  real  estate",  above  underlined,  did 
not  appear  in  Section  9756  before  it  was  amended,  and  ws 
see  by  the  addition  of  these  words  that  this  section  now 
specifically  requires  both  personal  property  and  real 
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aatate  to  be  1 la  ted.  Tbe  aentenoe  added  to  the  end  of  the 
new  aeotlon  apeoifloally  proTldea  that  the  list  mentioned 
in  .ieotion  9606,  aupra,  means  the  lists  required  to  be  taken 
under  Section  9756,  Laws  of  1937,  page  570,  which  is  a list 
of  both  personal  property  and  real  estate, 

Nxuaerous  presumptions  are  indulged  in  by  the  courts 
as  aids  in  the  oonstruotion  of  statutes,  ^ome  of  these 
which  apply  here  are;  that  the  legislature  is  presumed  to 
be  aware  of  the  settled  law  of  the  state  and  by  enacting 
a new  law,  seeks  to  make  soma  change  therein.  Keed  t. 
Qoldnsck,  112  Ho.  App.  310.  Also,  that  it  is  to  be  pre- 
sumed that  the  logislature  acted  with  full  knowledge  of 
the  Judicial  decision  under  the  preexisting  law  when  passing 
a statute.  59  C.J.  1008;  State  ex  inf.  ▼.  Iteeker,  296  S.ti. 

411  (Mo.);  Thompson  v.  United  States,  246  U^S.  547,  62 
1.  iiid.  876. 

Indulging  in  these  presumptions  here , we  think  the 
intention  of  the  legislature  in  repealing  and  reenacting 
•section  9756,  R.S.  Missouri,  1929,  in  the  form  it  now  appears 
in  Laws  of  1937,  puge  570,  was  to  nullify  the  ruling  of  the 
court  in  State  v.  Corner,  supra,  insofar  as  that  decision 
holds  that  an  assessor  is  not  required  to  make  or  entitled 
to  receive  compensation  for  taking  a list  containing  only 
real  estate. 

In  State  v.  Comer,  101  S.W.  2nd,  l.c.  66,  the  court 
drew  nine  conclusions  concerning  the  duties  and  compensation 
of  assessors.  These  conclusions  concisely  set  out  the  com- 
pensation to  be  paid  and  we  shall  set  them  forth  here  with 
the  exception  of  the  third  which  has  been  completely  nullified 
by  this  amendment.  Also,  we  shall  interpolate  into  them  the 
changes  this  amendment  has  brought  about  and  will  omit  matters 
required  to  be  omitted  by  the  new  law.  The  interpolations 
will  be  indicated  by  parenthesis  .and  underlined. 

"First.  That  an  assessor  should 
obtain  a list  in  the  form  prescribed 
by  section  9756,  1929  (Ho.  3t. 

Ann.  para.  9756,  p.  7872),  (as  amended 
Laws  of  1937.  pa«  570) , from  every 
person  who  owns  'taxable  personal 
property*  (and  real  estete)  in  his 
county,  (and  its  value ) . 
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'*b«cond.  'Hiat  whenever  from  any 
oause  a Hat  of  any  taxable  per- 
sonal property  (and  real  estate) 

Is  not  delivered"^  him  by  the 
owner  or  his  representative,  than 
the  assessor  shall  make  a list 
thereof  as  required  by  section 
9760,  R.S.  1989  (Mo.  3t.  Ana. 
para.  9760,  p.  7677), or  If  the 
owner  of  such  property  Is  deceased 
then  as  required  by  section  9763, 

R.S.  1929  (Mo.  St.  Ann.  para.  9765, 
p.  7679). 

"Fourth.  That  an  assessor  Is  re- 
quired to  make  *Part  First*  of  his 
book,  denominated  Land  List* 

from  the  list  of  taxable  lands  in 
his  coxinty  furnished  by  the  Secre-  ' 
tary  of  State,  the  governaaent  maps 
and  plats  on  file  In  his  county, 
the  last  a8ses8or*8  book  and  other 
information  or  records  (see  section 
9797,  H.S.  1989  (Ido.  St.  Ann.  para. 
9797,  p.  7901);  and  that  he  shall 
use  the  Information  obtained  from 
the  lists  taken  from  personal  property 
owners  and  from  other  sources  to  aid 
him  In  obtaining  a correct  descrip- 
tion of  all  tracts  of  land.  In  placing 
the  name  of  the  true  owner  opposite 
each  tract,  and  in  ascertaining  Its 
value. 

"Fifth.  That  an  assessor  Is  required 
to  ojako  'Part  Second*  of  his  book 
denominated  'Personal  Property,*  from 
the  lists  taken  by  him  from  property 
owners,  or  made  out  by  him  whenever, 
for  any  oause , it  has  not  been  pos- 
sible to  obtain  from  the  owner  a list 
of  any  taxable'  personal  property 
which  he  has  been  able  to  locate. 

"Sixth.  That  as  compensation  for 
mHking  the  numerical  assessment  In 
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the  land  list,  an  assessor  should 
be  paid  such  aaount  as  may  be  al- 
lowed by  the  ooxxnty  court  not  to 
exceed. the  sum  of  3 cents  for  each 
and  e'very  tract  so  assessed;  but 
that  all  contiguous  lots  in  the 
sasie  square  or  block  which  can  be 
consolidated  Into  one  tract,  lot, 
or  call  shall  be  counted  as  one 
tract. • 

"^sTcnth.  That  as  for  ooflq>en- 
sation  for  taking  the  lists  re- 
quired to  be  deliTered  to  him  by 
owners  of  personal  property  (and 
real  estate)  (in  counties  of  not 
more  than  40,000  population)  an 
assessor  should  be  paid  35  cents 
for  each  list  taken  and  should  also 
be  paid  a fee  of  3 cents  per  entry 
for  each  entry,  of  a property  owner's 
name  and  the  personal  property  as- 
sessed to  him,  in  the  alphabetical 
list  in  the  part  of  his  book  oot- 
ering  personal  property. 

"kighth.  lliat  an  assessor  is  en- 
titled to  thirty-fire  cents  per  list 
for  each  list  he  takes  which  con- 
tains personal  property  (iir  real  es- 
whether  he  takes  it  from  the 
owner  or  makes  it  on  his  own  riew  or 
other  Information  obtained  as 
specified  under  section  9760  or 
section  9763,  R.6.  1929  (Ito.  6t. 

Ann.  paras.  9760,  9763,  pp.  7677, 
7879). 

"Ninth.  That  the  county  and  the 
state  shall  each  pay  one-half  of  the 
compensation  for  taking  lists,  and 
for  making  proper  entries  in  both 
the  land  list  and  the  personal 
property  list." 


y 


Mr.  0.0.  Sohell  • 7 - January  26,  19.56 


In  Sparks  t.  Clark,  57  ii«.  56,  and  Darldson  t. 

Laclede  Land  and  DeTelopioent  Co.,  255  Mo.  223,  it  la  said 
that  all  subdiTisions  of  a section  of  land  belonging  to  the 
same  person  should  be  counted  as  oxie  tract  although  such 
subdiTisions  isay  not  be  contiguous. 

Applying  the  foregoing  to  your  particular  examples, 
we  conclude  that  an  assessor  Is  only  entitled  to  be  paid  for 
making  or  taking  one  list  of  the  property  ovmed  by  one  person, 
whether  he  be  a resident  or  non-resident,  and  that  this  list 
should  contain  all  the  taxable  property  of  that  person,  both 
real  and  personal.  The  fact  that  the  land  may  lie  in  more 
than  one  section  makes  no  difference  in  fixing  the  compen- 
sation of  the  assessor  for  taking  or  making  the  "tax  list*. 


CONCLOSIOH 


Therefore,  it  is  the  opinion  of  this  department 
that  the  taxable  property  of  a non-resident  is  to  be  as- 
sessed in  the  same  manner  as  that  of  a resident.  The  as- 
sessor is  entitled  to  recelTe  thirty  flTe  cents  for  each 
list  he  takes.  All  the  property,  both  real  and  personal, 
owned  by  one  person  in  the  county  should  be  contained  in 
one  list.  That  as  compensation  for  making  the  numerical 
(or  alphabetical)  assessment  or  entry  of  land  in  that  part 
of  his  book  denominated  **land  list**,  an  assessor  is  en- 
titled to  recelTe  as  compensation  a sxim  to  be  fixed  by  the 
county  court,  not  to  exceed  three  cents  for  each  tract  so 
assessed,  and  entered  in  the  land  list.  But  that  for  the 
purpose  of  determining  the  number  of  tracts  for  which  the 
assessor  is  to  be  paid,  all  tracts  of  land  owned  by  the 
scu&e  person  in  any  one  section  of  land,  are  to  be  counted 
as  one  tract.  That  for  making  the  alphabetical  assessment 
or  entry  of  personal  property  in  the  part  of  his  book  de- 
nominated '*persoxxal  property**,  an  assessor  is  entitled  to 
race  Its  three  cents  for  the  entry  of  each  property  owner’s 
name  and  all  the  personal  property  assessed  to  him.  This 
fee  of  three  cents  is  paid  only  for  the  entry  of  the  name, 
and  all  the  personal  property  and  not  for  each  item  of 
personal  property. 

AFPR07LD  by:  Respectfully  submitted. 


l.S.  fAfL®  iUHRST  R.  HAiaffiTT,  Jr.- 

(xi^ctlng)  Attorney  General  Assistant  Attorney  General 
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Hotel  keeper  convicted  of  refusal 
to  furnish  list  of  tenants  to  ele- 
ction commissioner  Is  not  consider- 
ed a crime  connected  with  the  exer- 
glae.  of  rlicht  of  suffrage. 


Oct.  29.  1938 


Ur.  Uaurlce  Sohechter 
809  Walnwrlght  Bldg. 
St.  Louis,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
Oct.  26,  1938,  with  reference  to  elections.  Your  let- 
ter reads  as  follows: 


•The  Prosecuting  attorney  of  ths 
City  of  St.  Louis  has  issued  in- 
formations against  loagin^ouse 
keepers,  oased  on  Section  22  of 
the  "Registration  Act  in  cities 
of  600,000  or  more  inhabitants", 
which  section  is  foxmd  on  page 
261  of  the  Laws  of  Missouri.  1937. 
The  defendant  that  I represent  is 
charged  with  neglecting  or  falling 
to  comply  with  the  provisions  of 
that  section,  ihiich  is  a mis  de- 
meanor. punishable  by  a Jail  term 
not  exceeding  six  months,  or  a fine 
of  not  less  than  tlOO.OO.  nor  more 
than  ^1,000.00,  or  by  both  such 
fine  and  imprlsoiunent. 

"Section  12  of  the  saae  Act,  found 
on  pages  244  and  245,  provides  th£.t 
a person  cannot  vote  if  (2)  he  has 
been  convicted  of  a felony,  ojn 

u orlai  oaimsctda  Sll£L  litid  exercise 
q£,  the  riirht  sufferaye  . nd  has 
not  been  granted  a pardon  therefor. 
Section  29  of  the  Act.  found  on  p gs 
256.  provides  that  It  shall  be  ths 
duty  of  the  clerk  of  the  court  *7hei?e 
any  person  has  been  convicted  of  a 
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misdemeanor  oonneoted  with  the  exer- 
cise of  the  right  of  sufierage.  to 
furnish  to  the  Election  Board,  the 
name  of  the  person  convicted  of  said 
misdemeanor  and  hie  place  of  resi- 
dence. 

"The  question  In  my  mind  Is  whether 
a per  on  convicted  of  violating  See- 
tion  22  can  be  denied  th«  rl^t  to 
vote,  ^cause  will  the  failure  of 
furnisnlng  such  Information  to  the 
Board  be  oonneoted  with  the  exercise 
of  the  right  of  suffera.set 

"1  have  taken  this  matter  with  the 
Prosecuting  Attorney,  and  we  are  of 
the  opinion  that  we  should  receive 
a oonstr.totlon  by  your  office  on 
Seotlon  22  as  to  whetaer  a violation 
thereof  would  be  "oonneoted  with 
the  right  of  sufferage." 


-)  ^ 

section  12  of  the  besslon  Laws  of  Mo..  193^.  page 
245,  In  describing  who  oh j old  not  be  entitled  to  vote  reads  part 
as  follows: 


"If  he  has  been  convicted  of  a felo- 
ny, or  of  a crime  connected  with  the 
exercise  of  the  right  of  suffrage  and 
has  not  been  gr  nted  a full  pardon 
thei^for" 


The  above  quotation  Is  the  part  that  you  desire  to  be 
construed  by  this  office*  Bouvler*  s Law  Dictionary  defines 
"suffrage"  as  voting;  the  act  of  voting.  "As  a general  rule 
the  Intention  of  the  legislature  or  of  law  makers  will  pre- 
vail over  the  literal  sense  of  the  terms  In  a statute.  In 
the  case  of  State  v.  Sohwartzmann  Service.  Ino, , 40  s.  W. 
(2d)  479,  par.  1-3  the  court  said: 


"It  is  a cardlna  rule,  universally 
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accepted,  that,  in  the  e:.po8ition  ot 
a statute,  the  intention  of  the  law- 
maker will  prevail  over  the  literal 
sense  of  the  terms;  its  reason  and 
intention  will  orev4ltl  over  the  strict  ^ 
letter.  When  the  woi-ds  ^e  not  ex- 
plicit, the  intention  is  to  be  collect- 
ed from  its  context;  fro^  the  occasion 
and  the  necesrity  of  the  law;  from  the 
mischief  felt,  anc^  the  remedy  in  view; 
and  tne  Intention  is  to  be  t^Jcen  or 
presumed  according’  to  what  is  conson- 
ant with  reason  and  good  discretion. 

The  object  of  all  rational  interpre- 
tation is  to  reach  the  true  intent 
anc  meaning  of  the  law-making  au- 
thority. as  expressed  in  the  Ian  oage 
it  has  employed  to  convey  the  thought. 
All  other  rules  are  ubordinate  to 
that  gireat  one.  The  chief  o non  of 
construction  is  that  w.  ioh  requires 
us  to  find  the  legislative  Intent  and 
purpose.  The  intent  and  spirit  of  the 
legislative  act  should  be  made  to 
speak,  if  such  can  be  done  without  do- 
ing violence  to  express  lun  liage.” 


Can  it  be  said  that  the  legislature  intended  that  every 
conviction  of  each  misdemeanor  that  in  the  most  remote  cir- 
cvunstances  might  interfere  with  a person  voting,  should  de- 
prive the  wrongdoer  of  votingT  Section  22.  Session  Laws 
of  1937,  p.  261  reads  as  follows: 


"Upon  the  demand  of  any  election  oom- 
missioner,  the  landlord,  prop  ietor. 
keeper,  manager,  clerk,  or  other  per- 
sons in  charge  of  any  lodging  house, 
boarding  house,  inn,  bath  house,  hotel 
or  tavern  in  such  city,  shall,  not  less 
than  thx^e  nor  more  th^  five  days 
prior  to  the  first  day  of  registration 
for  every  election  and  also  not  less  than 
three  nor  more  than  five  days  before 
every  election,  file  with  the  election 
oommis si oners  a written  statement. 
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Trhieh  shall  bs  open  to  public  Ins.jeo- 
tioa,  sworn  to  by  nim,  u..on  his  per» 
sonai  knowledts'S,  .setting  forth  the 
name  of  every  person  residing  In  his 
lodging  house,  boarding  house.  Inn, 
bath  house,  hotel  or  tavern,  the 
period  of  the  continuous  residence 
of  such  person  ending  at  the  date 
of  such  statemoit,  the  nvmber  of  the 
room,  bed  or  cot  that  such  person 
occupies,  and  the  period  for  which 
such  persons  engaged  board  or  lodg- 
ing, and  such  other  Information  as 
the  election  coDunlssloners,  or  any 
one  or  more  of  them  may  require. 

Any  landlord,  proprietor,  keeper, 
manager,  clerk  or  person  In  chargs 
of  any  lodging  house,  boarding  house. 
Inn,  bath  house,  hotel  or  tavern, 
neglecting  or  falling  to  comply  with 
the  provisions  of  this  article,  shall 
be  deemed  guilty  of  a misdemeanor  and 
upon  conviction  sh:  11  be  sentenced 
to  the  city  or  county  Jail  for  a term 
not  exceeding  six  months  or  be  fined 
not  less  than  $100  nor  more  than  $1000 
or  by  Doth  such  Imprisonment  and  fine. 
If  any  person  shall  wilfully  make  a 
false  written  statement  he  shall  be 
deemed  guilty  of  a felony  and  upon 
conviction  shall  be  Imprisoned  In 
the  penitentiary  for  a term  of  not 
less  than  two  years  nor  more  than 
five  years. “ 


This  section  only  states  that  the  wrongdoer  In  case 
of  refusal  to  comply  with  the  demand  of  the  election  com- 
missioner shall  be  deemed  guilty  of  a misdemeanor.  It  does 
not  s^.y  that  the  proprietor  shall  then  be  guilty  of  a mis- 
demeanor connected  with  the  exercise  of  the  rl^t  of  suffrage. 
Coxild  It  be  considered  that  the  crime  of  the  landlord  was 
a violation  of  this  clauset  It  Is  possible  that  the  ten- 
ants are  not  even  voters  and  so  how  ooxiLd  a proprietor 
violate  the  law  In  connection  with  the  exercise  of  the 
right  of  suffrageT 


Mr,  Maurice  Schechter 
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The  Supreme  Court  oi  the  state  of  Mo,  in  construing 
statutes  In  referenee  to  voters  are  very  liberal  and  in 
the  case  of  Chomeau  v.  Roth.  72  S,  W.  (2d)  page  997,  par, 
5.  the  court  said: 


*'If,  as  the  evidenee  shows,  upon  matri- 
culation at  the  seminary  the  students 
abandoned  their  former  reside  cea,  en- 
tering the  school  with  the  fixed  inten- 
tion of  not  returning  to  their  origi- 
nal homes  permanently,  are  they  to  be 
dlsfranohiBed  from  thenceforth  until 
they  acquire  a residence  after  gradu- 
ation? We  think  not.  Rather,  the 
policy  of  the  law  is  to  construe  ele- 
otion  laws  liberally  in  aid  of  the  ri^^ht 
of  siiffrage.  * * *• 

The  United  States  Supreme  Court  in  oonstnuing  the  inter- 
pretation 8f  the  phrase  "exercising  the  ri^t  of  suffrage  in 
the  case  of  United  States  v.  Souders  (U,S,)  27  ^ed.  Gas.  1267, 
1269  said: 


"It  would  seem  there  ought  not  to  be 
any  difficulty  in  arriving  at  the  sig- 
nification of  the  words  in  the  sot  of 
Congress  providing  that  "if,  at  any 
election  for  representative, * etc,, 
"any  person  shall,  by  force,  threat, 
menace,  intimidation,  or  otherwise, 
unlawfully  prevent  any  qualified  voter 
from  freely  exercising  the  right  of 
suffram,"  etn.  When  a man  is  spoken 
of  as  "exercising  a ri^t,"  it  is 
comaionly  iinderstood  that  he  is  doing 
something.  When  a voter  c^sts  his 
ballot  into  the  box,  do  we  not  say 
that  he  is  "exercising  the  right  ol 
suffrage"?  Can  any  words  be  used  that 
better  define  the  act  of  voting?  And, 
irtien  he  exercises  this  right  "feeely," 
does  he  not  do  it  according  to  his 
pleasure,  without  any  constraint 
either  upon  his  mind  or  his  body? 


» 
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His  will  must  not  be  controlled,  and 
nle  physloal  opportunity  for  doing 
the  act  must  nor  be  interfered  with. 

Any  control  over  the  one  or  inter- 
ference with  the  other  encroaches 
upon  his  freedoB  of  action,  and  pro- 
duces the  mischief  which  the  worda 
of  the  statute  were  designed  to 
r,tiard  against  and  cure.  And  what  is 
it  to  prevent  a voter  from  exercising 
this  right T It  is  to  put  such  a re-'^ 
str.int  Upon  his  volition,  or  his 
body,  that  he  cannot  perfoz*m  the 
act;  producing  by  threats  or  otherwise 
suoh  apprehension  of  person- 1 los" 
or  inju  y as  to  induce  him  not  to 
vote  or  to  vote  contrary  to  his  wishes, 
being  a restraint  upon  his  will,  and 
an  intervening  between  him  and  the 
ballot  box,  80  ar  to  render  it  phy- 
sically impossible  for  hia  to  cast 
his  vote,  being  the  restraint  upon 
his  body.  United* states  v,  hbiMere 
•(W.b.)  27  ifsd.  Gas.  1267,  1269. ■ 


In  view  of  the  auove  construction,  could  it  be  said  that 
the  proprietor  doing  anythin^  connected  with  the  exercising 
of  the  right  of  sxiffrage,  especially  in  the  case  where  no  legal 
or  illegal  voters  were  in  his  hotel,  rooming  house,  inn  etc? 

The  legislatxAre  surely  only  Intended  .hat  the  wrongdoer  should 
do  some  overt  act  in  connection  witn  voting  on  election  day 
and  not  in  isolated  crimes  that'ar^  too  react e to  be  connected 
with  the  exercise  of  the  right  of  suffrage, 

GONCLUSIOM 


In  view  of  the  above  authorities,  it  is  the  opinion  of 
this  department  that  the  operators  of  a lodging  house,  who 
have  refused  to  comply  with  the  provision^  of  Section  22,  page 
261  of  the  Laws  of  Uo. , 1937  has  not  coimnitted  a misdemeanor 


Mr.  Maurice  soheohter 


-7- 


Oct.  29.  1938 


connected  with  the  exez*cise  of  the  right  of  suffrage. 

Respectfully  submitted* 

W.  J.  B^RXS 

Assistant  Attorney  Oeheral 

ARjpitOV&D: 


d.  Tl,.  BUFF  INOTON 

(Acting)  Attorney  General 
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RECORDER  OF  DEi:DS  — May  pvircliase  new  abstract  and  index  to 

trust  deeds  and  be  rela-bx^rsed  by  cotinty  co\irt 

Januairy  6,  1938 


Honorable  J.  Scott  Cjrahair. 

Cilrcuit  Clerk  and  Hx-offlclo  Recorder 
i^adison  County 
Frederlcktown,  I^lssourl 


Dear  Sir: 


This  is  to  acknowledge  receipt 
of  January  1,  1938,  for  an  opinion,  reading  as  follows: 

"V.e  have  In  o\a*  office  an  Index  to  llruBt 
Deeds,  which  Is  used  every  day  and  the 
book  Is  practically  all  In  pieces.  A 
large  num.^er  of  the  pages  are  loose.  1 
have  consulted  various  firms  who  Inform 
me  that  the  record  cannot  be  rebound 
with  any  success, 

"I  have  consulted  the  County  Court  about 
the  matter  and  they  do  not  wish  to  go 
to  the  expense  of  buying  o new  book  and 
recopylng  It.  I aiu  wondering  If  I would 
be  safe  In  ordering  and  rewriting  a new 
book,  as  I feel  that  I am  the  one  to  be 
responsible  for  the  maintenance  of  the 
record,  1 wotild  also  like  to  know  If 
the  fee  for  rewriting  the  record  la 
extra  above  the  salary  allowed  the  Clr- 
ciilt  Clerk." 


I 

r 


of  your  request 


At  the  outset  of  our  opinion,  we  observe  that  by 
virtue  of  yo\ir  being  the  Circuit  Clerk  In  a co\mty  of  less 
than  20,000  population,  you  also  act  as  Recorder  of  Deeds. 
Laws  Mo.  1933,  page  560. 


Vie  direct  your  attention  to  applicable  statutes. 


Hon«  J.  Scott  Graham 
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January  6 , 1938 


Under  the  provisions  of  Section  11527  of  R.  S, 

Mo,  1929,  It  Is  provided  that  the  coxmty  coxirt  shall  pro- 
vide suitable  books  for  the  Recorder  of  Deeds.  Said  sec- 
tion reads  In  part  as  follows: 

"The  recorder  shall  keep  his  office  at 
the  seat  of  Justice,  and  the  county 
court  shall  provide  the  same  with  suit- 
able books,  -SHJ*  " 


It  Is  provided  by  Section  11546  of  R.  S,  tuo,  1929 
that  the  Recorder  shall  keep  an  abstract  and  Index  of  deeds. 
Said  section  reads  In  part  as  follows: 

"The  recorder  of  each  county  In  this 
state  shall  keep  In  his  office  a well- 
bound  book  or  books,  to  be  known  as 
the  'abstract  and  Index  of  deeds,*  " 


Frcan  these  statutory  considerations,  which  are 
plain,  unambiguous  and  mandatory  In  their  terms,  you  will 
have  noticed  that  the  county  court  Is  required  to  provide 
the  Recorder  of  Deeds  with  "suitable  books",  which  books 
are  to  be  xxsed  In  the  recordation  of  Instruments  of  writing 
required  to  be  recorded;  also,  that  the  Recorder  Is  re- 
quired to  keep  In  his  office  "a  well-bound  book  or  books." 
Prom  this  It  follows,  what  Eire  "suitable"  and  "well-bound 
books"?  Webster  defines  the  word  "stiltable"  in  the  follow- 
ing langxiaget 

"Capable  of  stilting;  proper;  appro- 
priate." 


In  the  case  of  White  vs.  U.  S.  69  Fed.  93,  the 
court  held  that  the  test  of  the  suitableness  of  an  article 
for  a certain  purpose  Is  not  whether  It  Is  commonly  used 
therefor,  but  whether  It  possesses  actual,  practical  and 
coiurrerclal  fitness  for  that  purpose. 

In  the  case  of  Miller  vs.  Dstabrook,  273  Fed.  143, 
151,  the  U»  S.  Circuit  Court  of  Appeals  (4th)  considered  a 
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statute  of  the  code  of  West  Virginia  that  required  the  Clerk 
of  the  County  Court  to  adult  to  record  and  record  deeds  and 
other  writings  In  a "well-boiuid  book."  It  was  arg\ied  that' 
the  clalu  of  title  was  not  good,  because  the  Clerk  recorded 
the  deed  In  a book  which  contained  other  records,  when  the 
statute  required  such  deeds  to  be  recorded  In  a "well- 
botind  book"  set  apart  and  exclusively  used  for  such  recorda- 
tions. llie  court.  In  ruling  this  contention,  said: 

"We  think.  If  the  clerk  recorded  the  In- 
strun.ents  mentioned  In  one  of  two  or 
three  such  books,  preserved  end  Indexed 
as  required  by  the  stt^tute,  so  that  the 
books  and  contents  were  readily  acces- 
sible to  all  persons  concerned  with 
land  tTtles  and  liens,  this  would  be 
a substantial  compliance  with  the  law." 

(underscoring  ours) 


These  observations  lead  us  to  conclude.  In  con- 
struing the  words  as  have  been  used  In  our  statutes.  In 
order  to  arrive  at  the  legislative  Intention,  that  a sxilt- 
able  and  well-boxmd  book  means  one  which  possesses  actual 
and  practical  use,  properly  preserved  so  as  to  be  readily 
accessible  to  those  concerned.  The  Importance  of  such  book 
need  not  be  stressed  In  the  coTirse  of  this  opinion. 

If,  as  you  have  suggested  by  your  request  for  an 
opinion,  the  "index  to  Trust  Deeds,  which  Is  used  every 
day  and  the  book  Is  practically  all  In  pieces",  and  "a 
large  nisnoer  of  the  pages  are  loose".  It  cannot  be  said 
or  argued  that  such  nook  Is  still  suitable  and  Is  well- 
bo\md  so  as  to  fulfill  the  requirements  of  the  statute. 

In  reaching  our  conclusion,  we  are  not  unmindful 
of  Section  11563  of  K.  S.  ko.  1929,  relating  to  the  making 
of  a new  abstract  and  Index  for  deeds,  which  reads  In  part 
as  follows: 

"Vihen  the  county  court  of  any  county  In 
this  state  shall  consider  It  necessary 
to  provide  a new  abstract  and  Index  of 
deeds  for  the  recorder's  office  of  such 
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coiinty,  -JHt  such  cv^iirt  may,  by  an  order 
duly  entered  of  record,  direct  the  same 
to  be  done  by  the  recorder  or  some  other  ' 
competent  person,  and  when  any  such  ab- 
stract and  Index  alxall  become  so  worn 
and  defaced  as  to  be  illegible,  such 
court  shall,  direct  the  recorder  or 
some  other  competent  person  to  copy  the 
saii-e  in  a suitable  book;  " 


Other  parts  of  the  statute  relate  to  the  fee  for 
making  up  the  new  abstract  and  index  and  the  copying  of 
such  abstract  and  index. 

It  may  be  that  the  cotmty  court  is  mindful  of  this 
section  of  the  statute  wherein  an  apparent  discretion  is 
given  them  for  determining  when  an  abstract  and  new  index 
is  necessary,  but  even  though  a discretion  Is  vested  in 
the  coTinty  court  to  determine  when  a new  abstract  and  index 
of  deeds  may  be  made,  what  is  the  Recorder  to  do  in  the  event 
the  county  court  does  "not  wish  to  go  to  the  expense  of  buy- 
ing a new  book  and  recopylng  it?" 

A somewhat  similar  situation  arose  in  the  case  of 
LWing  vs  Vernon  County,  reported  in  216  Mo.  661.  In  this 
case  the  court  considered  what  is  now  Section  11527,  supra, 
together  with  other  sections  placing  e duty  upon  the  Re- 
corder of  Deeds.  Ihe  county  covirt  did  not  want  to  pay  for 
janitor  service  for  the  Recorder,  and  after  considering 
other  sections  of  the  statute,  the  co\irt  said:  (l.c.  692) 

" it  becomes  plain  that  the  cotmty 
is  to  furnish  the  necessaries  in  furni- 
txire,  fixtures,  etc.,  to  preserve  the 
county  recoi’ds  and  make  them  usable  by 
and  useful  to  the  general  public.  "• 


In  ruling  upon  whether  or  not  the  county  court  was 
required  to  pay  for  janitor  service  which  the  Recorder  had 
assured  as  a personal  liability  when  the  court  refused  to 
pay  for  such  service,  the  court  said:  (l.c.  693) 
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"And  if  the  county  court,  as  the  agent 
of  the  general  public  In  county  affairs, 
without  legal  right  or  excuse,  refuses 
to  do  that  duty  in  the  recorder's  of- 
fice, what  Is  the  recorder  to  dot  His 
only  sensible  course  Is  to  do  wlxat  this 
recorder  did,  viz.,  avoid  an  unseetuly 
wrangle,  pay  It  out  of  his  own  pocket 
and  trust  to  the  courts  and  the  law 
to  reimburse  him.  " 


It  Is  to  be  observed,  before  concliidlng,  that  a 
Recorder  of  Deeds  r.ay  not  only  oe  liable  civilly  In  an 
action  on  his  official  bond.  If  such  Recorder  be  negligent 
In  the  performance  of  his  duties,  to  the  detriment  of  any 
persons,  but  may  also  be  liable  criminally.  Section  11564 
and  Section  11666,  R.  S.  Lo.  1929. 

As  relates  to  the  second  question  propounded  In 
your  request  for  an  opinion  regarding  the  fee  for  re-wrltlng 
the  record,  which  la  made  the  subject  of  this  opinion,  I 
am  enclosing  copy  of  an  opinion  dated  Jant;ary  4,  1938, 
directed  to  the  Honorable  Lelvln  luiglehart,  ^rosecutlz^ 
Attorney  of  kadi son  County,  Klssourl,  which  opinion  was 
written  by  Harry  H.  Kay,  Assistant  Attorney  General,  and 
approved  by  J.  E.  Taylor,  Acting  Attorney  General,  wherein 
you  will  find  tills  subject  fully  discussed. 


COHCLUSIUN 


In  view  of  the  aoove.  It  Is  the  opinion  of  this 
department  that  If  any  county  court  refuaee  to  purchase  a 
new  abstract  and  Index  to  trust  deeds  when  such  book  le 
not  practical  and  usable,  that  the  Recoxnler  of  Deeds  may 
pay  for  such  abstract  and  be  reimbursed  by  the  county  court. 


Yours  very  tinily. 


RUSSELL  C.  STORE 
Assistant  Attorney  General 

' AEPROVLD: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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TAXES:  Distribution  of  Private  Car  Tax* 
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December  5,  1938 


Mr.  B .ron  B.  Sconlon,  Jr. , 
Deputy  County  Clerk 
St. Joseph,  Missouri 


Dear  Mr.  Sconlont 

« 

Your  letter  of  October  24,  1938,  addressed  to 
Mr.  Lloyd  King,  State  Superintendent  of  Schools,  has  been 
referred  to  this  Department  for  attention.  Your  letter 
states  as  follows: 

"A  few  days  ago  we  received  a state 
Treasurer's  draft  for  $1,119.82  listed 
as  Private  Car  Tax  and  apportioned  to 
Buchanan  County  on  its  total  enumeration. 

"As  we  understand  sections  10062  and 
10063  R.S.  Missouri,  we  are  to  distri- 
bute this  money  on  a basis  of  enumeration 
to  the  different  townships  in  the  County. 

If  this  is  time,  will  the  City  of 
Gt. Joseph  be  entitled  to  its  portion 
in  Washington  Township  or  should  the 
money  be  used  for  roads  in  Washington 
Township  outside  of  St. Joseph  only. 

"So  as  to  avoid  any  transfer  of  funds 
later,  please  advise  as  to  the  correct 
method  of  distributing  said  Private 
Car  Tax. " 

The  solution  of  your  question  rests  on  the  con- 
struction to  be  give.i  Sections  10062  and  10063  R.S.  Missouri 
1929,  without  any  aid  from  the  Courts  of  Missouri,  Inasmuch 
as  the  problem  you  state  has  not  been  passed  upon  by  ovir 
coxirts. 
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In  view  of  the  fact  that  the  meaning  intended  by 
these  sections  Is  exceedingly  obscure  and  confusing  we 
are  cast  on  the  presumption  that  by  reason  of  that  portion 
of  the  fund  Buchanan  Coxmty  received  from  the  state  In 
the  first  Instance,  under  Section  10061,  being  contributed 
to,  or  created,  as  It  were,  by  all  the  school  children  of 
St* Joseph,  It  would  seem  both  logical  and  fair  to  conclude 
thet  where  the  county  In  turn  cornea  to  apportion  the  amount 
received  from  the  State  to  the  respective  townships  In  the 
county  baaed  upon  the  number  of  all  the  achool  children 
In  each  respective  township,  each  such  township  receives 
Its  portion  aa  a whole,  or  as  a township,  Imspeotlve  of 
whether  such  township  does  or  does  not  contain  a city  within 
Its  boundaries* 

Hence,  the-  school  children  of  St* Joseph  being  an 
aid  In  proc\irlng  the  portion  of  the  fund  due  Washington 
Township  by  reason  of  the  provision  of  Section  10062,  we 
repeat.  It  appears  both  logical  and  fair  that  St* Joseph 
8 ould  share  In  the  part  which  Is  due  Washington  Township* 

While  the  fund  Is  allocated  and  earmarked  for  a 
specified  purpose,  yet  we  do  not  believe  that  any  part  of 
It  Is  to  be  distributed  or  turned  over  to  the  city,  but 
on  the  contrary  is  held  by  the  County  aa  a separate  fund 
to  be  used  throughout  the  township  by  the  road  commissioners, 
road  overseers  or  street  commissioner,  as  the  case  zoay  be, 
as  and  when  the  County  Court  may  direct  for  the  purpose 
named  In  Section  10063* 


Respectfully  submitted. 


APPROVED  I J.  W.  BUPFI!«JTON 

Assistant  Attorney  General 


TTTrfmm 
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RECORDER  OP  DEEDS:  Cities  of  600,000  or  more  and  oo unties 

200,000  to  400,000,  Trustee’s  Deeds, 
Recorders  in  cities  of  600,000  or  over 
and  counties  of  200,000  to  400,000  shall 
require  that  the  unpaid  obligations  securing 
deeds  of  trust  or  mortgages  be  presented  to 
January  4,  1938  him  before  recording 

Trustee's  Deeds  under 
fore  closure  for  such 
mortgages. 


lilr,  Oliver  Sentl , 
Associate  City  Counselor, 
City  of  St.  Loi’is, 

St,  Louis,  . 

Lear  Sir: 


This  office  aclmov; ledges  youi=  request  dated  Lecember  31, 
1937  for  an  opinion  pertaining,  tc  the  recordei'  of  deeds  v/'iich 
is  as  follows: 


"A  Tr-ustee's  Deed  to  real  estui^e 
foreclosed  under  a deed  of  trust 
securing  seventy  notes  for  V^OO.OO 
each  has  been  presented  to  the 
Recorder  of  Deeds  for  recording, 
together  with  all  of  the  notes 
except  two,  the  holder  of  vshich 
is  suin;_  the  corporation  from 
which  they  were  pm* chased  for 
spo  clf  1 c pe  rf  orman  ce  ( pa;yment 
of  tiio  notes  in  full),  and  refused 
to  surrender  them  to  the  Trustee. 

The  Recorder's  Office  nas  inquired 
of  tills  department  whetlier  it  can 
record  the  Trustee's  Deed  v/lthout 
all  of  the  unpaid  notes  being 
presented,  in  view  of  tiie  provisions 
of  Section  309Ga,  Lav;s  of  liissouri 
1933. 

The  Statute  should  be  enforced 
uniformly  throughout  the  Sta'  e and 
we  have  therefore  advised  the  Record- 
er's office  to  be  governed  by  your 
construction  of  Its  provisions. 

Will  ; ou  please  advise  tiii  s office 
whether,  unde,,  the  circumstances 
stated,  the  abo . e-inentloned  Trustee's 
Deed  should  be  recorded,  so  I hot  we 
can  advise  the  Recorder  in  accordance 
with  youi*  interpx’etation?” 


Mr,  Oliver  Sentl 
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January  4,. 1938 


The  office  of  the  recorder  of  deeds  is  a statutory 

6 flee. 

Section  1152d,  page  360  Laws  of  llissourj.,  1933  pro- 
vides as  follows: 


”Tliere  siiall  be  an  office  of 
recorder  in  each  county  in  the 
state  ccntalnln;^  20,0C0  inhab- 
itants or  mo- e,  to  be  styled, 

'The  office  of  the  Recorder  of 
Deeds, ' ” 

In  the  case  of  Lamar  Tcwnshlp  v.  City  of  Lamar,  261 
Mo,  171,  l,c.  189,  the  court  said: 

"Officers  are  creatures  of  the 
law  whose  duties  are  usually 
fully  provided  by  the  statute," 

And  in  46  Corpus  Juris,  pa,  e 1051,  Section  287,  v e 
Jlnd  he  rule  stated  as  follows: 

"The  powers  and  authority  of 
public  officials  are  fixed  and 
determined  by  law,  subject  to 
such  llmltatiors  as  may  be 
jjnposed  by  the  Ccnstltution, " 

The  leglslatuie  with  tiie  pov;er  to  create  an  office  may  provide 
its  powers  and  may  from  time  to  time  diminish  them. 

The  general  powers  and  duties  of  tiie  recorder  of  deeds 
in  cities  now  or  hereafter  contalnln,  six  hundred  thousand 
(600,000)  population  or  more  or  in  counties  which  now  or  here- 
after contalnln,,  a population  of  two  hundred  thousand  (200,000) 
to  four  hundred  thousand  (400,000)  aie  set  out  in  Section  11574a 
pai,,e  362,  Laws  of  Missouri  1935,  This  section  requires  the 
recorder  to  record  every  deed,  mortgage,  conveyance,  deed  of 
trust,  etc,,  v/hlch  ai’e  presented  to  him  for  recoi-d.  Section 
3039  R,S,  Mo.  1929,  provides  that: 

"Every  Instrument  in  wrltinj^ 
that  conveys  any  real  estate, 
or  whereby  any  real  estate  may 
be  affected,  in  law  or  equity, 
proved  or  acknowlec,, ed  and 
certified  in  the  manner  hei'e- 
Inbefore  pi^e scribed,  shall  be 
recorded  in  the  office  of  tlie 
recorder  of  the  county  in  which 
such  real  estate  is  situated," 


Section  11543  R.S,  Mo,. 1929  provides  as  follows: 
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”It  shall  be  the  duty  of 
recorders  to  record:  First, 
all  deeds,  mortgages,  convey- 
ances, deeds  of  trust,  bonds, 
covenants,  defeasances,  or 
other  instruments  of  v/rltlng, 
of  or  concerning  any  lands 
and  tenements,  or  goods  and 
chattels,  which  shall  be  proved 
or  acknowledged  according  to 
law,  and  authorized  to  be  record- 
ed in  their  offices;  second,  all 
papers  and  documents  found  in 
their  respective  offices,  of  and 
concerning  lands  and  tenements, 
or  goods  and  chattels,  and  which 
were  received  from  the  Spanish 
and  French  authorities  at  the  change 
of  government;  third,  all  marriaS® 
contracts  and  certificates  of 
marriage;  fourth,  all  commissions 
and  official  bonds  required  by  law 
to  be  recorded  in  their  offices; 
fifth,  all  written  statements 
furnished  to  him  for  record,  show- 
ing the  sex  and  date  of  birth  of 
any  child  or  children,  the  name, 
business  and  residence  of  the 
father,  and  maiden  name  of  the 
mother  of  such  child  or  children,” 

The  legislature  in  1933  enacted  a special  law  pertain- 
ing to  the  duties  of  the  recorder  which  is  found  at  page  193 
Laws  of  Missouri  and  in  Section  3096a  which  is  as  follov/s: 

"In  all  cities  in  this  State  vhich 
now  have  or  inhlch  may  hereafter 
have  600,000  Inhabitants  or  moi^e 
and  in  all  counties  of  this  State 
which  nov;  have  or  may  hereafte- 
have  200,000  inhabitants  and  less 
than  400,000  inhabitants,  no  trust- 
ee's deed  or  mortgagee's  deed  \mder 
power  of  sale  in  foreclosure  of  any 
deed  of  trust  or  mortgage  shall  be 
accepted  by  the  recorder  of  deeds 
for  record  unless  the  principal 
note  or  notes  or  other  principal 
obligations  which  were  vinpaid  when 
the  foreclostire  sale  commenced  and 
for  the  default  -n  payment  of  v;hl  ch 
foreclosure  is  had,  are  produced  to 
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the  recorder,  or  If  said  notes 
are  lost  then  the  a_fldavlt  of 
the  owner  of  the  principal  notes 
or  chll£,atlons  that  they  are  lost. 

Upon  such  trustee’s  or  mortgagee's 
deed  being  filed  for  record,  the 
recorder  shall  make  a notation  on 
the  margin  of  the  record  of  the 
deed  of  tn  st  or  mortgp.go,  and  on 
the  said  principal  note  or  notes 
or  other  principal  obligations 
showing  that  such  deed  In  foreclos- 
ure has  been  filed  of  record,  in 
substantially  the  followi.ng  form: 

T'ead  under  foreclosure  filed 
194’  ;:*Re  corder . " 

Except,  whenever  any  trustee's 
deed  or  mortgagee's  deed  under 
pov;er  of  a:  le  In  foreclosvire  of 
. any  mortgage  or  deed  of  timst 
providing  for  tlxe  Issuance  of 
more  than  one  principal  note  or 
bond  shall  be  presented  for  record- 
ing, It  shall  be  accepted  by  the 
Recorder  of  deeds  for  record  upon 
the  presentation  to  the  Recorder 
of  the  unpaid  principal  note  or 
notes  or  bonds  required  by  such 
mortgage  or  deed  of  trust  to  permit 
the  trustee  to  sell  the  property 
under  foreclosure  sale.  A fore- 
closure sale  shall  be  deemed  to 
have  commenced  within  the  meaning 
of  this  act  upon  the  first  pub- 
lication of  the  notice  of  sale," 

In  construing  the  foregoing  . acts  pertaining  to  the 
powers  and  duties  of  *the  recorder  we  find  that  the  legislature 
by  said  Section  3096a  limited  the  recorder  in  such  cities  and 
counties  therein  set  out.  In  1:1s  duties  and  required  that  before 
he  was  authorized  to  record  a Trustee's  Deed  under  power  of  sale 
and  foreclo3ui>e  he  should  require  the  production  of  the  principal 
note  or  notes  or  other  principal  obligations  wlilch  were  un^jald 
when  such  foreclosure  sale  commenced  and  for  the  default  in  pay- 
ment of  which  die  foreclosm-e  v/as  had. 

Prom  the  authorities  hereinbefore  set  out,  the  legislature 
had  the  power  to  create  the  office  of  the  recorder  and  it  had  the 
power  to  prescribe  his  duties  as  set  out  in  said  Sect  on  309oa  In 
reference  to  the  r cording  of  Trustee's  deeds. 

By  the  second  paragraph  of  said  Section  3096a,  if  the 
deed  of  trust  or  mortgage  authorizes  a foreclosure  In  case  of 
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defa\ilt  of  one  or  more  of  the  notes  or  bonds  secured,  then 
thr  recorder  sliall  accept  the  trustee's  deed  under  foreclosure 
upon  a presentation  of  the  impald  note  or  notes  or  bond  which 
are  required  by  such  deed  of  trust  to  permit  the  trustee  to 
sell  tne  property  under  foreclosure. 


CONGLISION 

It  is  therefore  the  opinion  of  this  department  that 
the  recorder  of  deeds  in  cities  now  or  hereafter  containing 
sl'X  himdred  thousand  {6C.0,00C)  or  more  inhabitants  and  in 
counties  no*  or  hereafter  containing  not  less  tlmn  twc  hundred 
thousand  (200,000)  nor  more  than  four  hundred  thousEind  (400,000), 
when  a trustee's  deed  or  mortgagee's  deed  under  power  of  sale 
in  foreclosure  of  any  deed  of  trust  or  mortgage,  is  presented 
to  him  for  record,  shall  r quire  to  be  presented  to  him  the 
unpaid  principal  note  or  notes  or  other  principal  obligations 
which  were  unpaid  v/hen  the  foreclosure  sale  coimyenced  and  for 
the  default  in  payment  of  which  such  foreclosure  is  had,  except 
in  the  following  case:  If  the  deed  of  trust  or  mortgage  provides 
for  foreclosure  in  case  of  default  of  any  part  or  all  of  the  notes 
or  bones,  then  the  recorder  is  authorized  to  accept  for  record,, 
such  trustee's  deed  upon  the  presentation  to  him  of  such  unpaid 
note  or  notes  of  bonds,  the  default  in  payment  of  vh  ich  would 
authorize  a foreclosure. 


Respectfully  submitted 


TYR.,  VY.  BURTCil 

Assistant  Attorney  General 


APPROVED: 


J.  ‘TA  l:  : 

(Acting)  Attorney  General 
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COURT  HOUSE  REMOVAL:  Sufficiency  of  Petition 


FILED 


Hon.  L*  B.  Shuck 
Prosecuting  Attorney 
Shannon  Coxmty 
Eminence,  Mls80^lri 


Dear  Sir: 


We  haTe  your  request  for  an  opinion  as  to  the  validity 
of  the  petition  presented  to  the  County  Court  asking,  for 
the  removal  of  the  county  seat  of  Shannon  County  from  Its 
present  location  to  the  town  of  Winona,  to  be  submitted  to  the 
voters  at  the  General  Election  In  November.  A copy  of  the 
petition,  without  signatures,  as  presented.  Is  as  follows: 

"We,  the  undersigned  citizens  and  qualified 
voters  of  Shannon  Coxmty,  Missouri,  compos- 
ing at  least  one-fourth  of  the  qualified 
voters  of  said  county,  hereby  petition  your 
honorable  body,  the  County  Co\irt  of  said 
COTinty,  for  removal  of  the  County  Seat  and 
seat  of  Justice  of  said  Shannon  County, 

Missouri,  from  Eminence  in  said  county, 
where  It  Is  now  located,  to  the  City  of 
Winona  In  said  county;  and  petition  your 
honorable  body  as  ouch  Co\inty  Court,  that 
you  make  an  order  of  record  of  said  Covirt 
directing  that  the  proposition  to  remove 
such  seat  of  Justice  to  the  place  named  In 
said  petition,  to-wltx*  Winona,  Shannon 
County,  Missouri,  be  submitted  to  the 
qualified  voters  of  ^ald  County,  at  the 
next  General  Election  to  be  held  in  said 
County  and  State  of  Missouri,  on  the  first 
Tuesday  after  the  first  Monday,  In 
November,  1938,  It  being  Tuesday,  November 
8th, . 1938. 
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And  otherwise  that  said  Court  carry  out 
the  proTlslons ,of  the  Statutes  and  laws  of 
the  State  of  Iflssoxirl  in  such  case  made 
and  provided* 

The  City  of  Winona  hereby  offers  and  donates 
the  present  City  Hall  and  square  on  idxlch 
same  Is  located,  and  Tenders,  Donates  and 
Pledges  a good  and  sufficient  deed  to  said 
property  or  offers  and  donates  the  Ball 
Park  property,  complete  with  good  and 
sufficient  deed  to  said  county  for  Coimty 
Seat*” 

The  Courts  take  Judicial  notice  of  the  existence  of  a city. 
Its  population  and  lawful  po  .ers  conferred  upon  Its  governing 
body*  The  last  paragraph  of  the  petition  relating  to  the  offer 
of  the  ,Clty  of  Winona  to  donate  a site  for  the  Court  House  Is 
void  and  of  no  binding  efieot*  The  persona  who  signed  this 
petition  have  no  authority  to  bind  the  City  of  Winona  and  there 
la  no  obligation  on  the  City  of  Winona  to  donate  the  present 
City  Hall  or  a site  for  a County  Court  House* 

It  Is  apparent  that  this  petition  was  presented  under  and 
by  virtue  of  Section  12073  R*  S*  Hlssourl  1929*  This  section 
provides  that  one -fourth  of  the  voters  of  a County  may  petition 
the  County  Court  tor  removal  of'  the  County  Seat,  which  proposition 
shall  be  submitted  to  the  qualified  voters  of  the  County  at  the 
next  general  election* 

Comsentlng  upon  this  statute  the  St*Louls  Court  of  Appeals 
In  State  ex  rel*  vs*  Carrett,  76  Mo*  App*  295,  1*  c*  303,  said: 

"Prior  to  the  revision  of  1865,  the 
corresponding  section  to  the  one  quoted, 
provided  that  an  ox*der  for  the  removal 
of  the  seat  of  Justice  of  a county  could 
only  be  made  upon  thw  petition  of  three 
fifths  of  the  taxable  Ix&habltants  of  the 
county*  This  requirement  necessarily  pre- 
vented the  submission  of  more  than  one 
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proposition  of  remoral  at  the  samo 
alactionf  for  tha  obvious  raason  that 
too  petitions  containing  tha  raqulslta 
masbar  of  signers  could  not  be  obtained. 

In  1865  the  section  was  amended  so  as  to 
requlire  the  signatures  of  one  fourth  of 
the  voters  of  the  county « thus  making  It 
possible  to  secure  the  requisite  number 
of  signers  to  two  or  isore  petitions* 

Therefore  as  to  the  question  Involved  the 
amended  statute  becomes  doubtful  and  d.  . 

ambiguous,  and  In  construing  It  resort 
smst  be  had  to  the  rules  which  govern 
In  the  construction  of  doubtful  or  ambiguous  ^ 
statutes*  The  object  of  all  statutory 
construction  Is  to  get  at  the  true  meaning 
or  intention  of  the  legislature,  and  that 
meaning  should  be  adopted  idilch  accoz*d8 
best  with  the  general  purpose  of  the  act.” 


Certain  questions  of  fact  arise  In  connection  with  this 
petition,  all  of  which  must  be  determined  by  the  County  Cottr%« 

The  first  question  las  Did  one-fovirth  of  the  voters  of  Shannon 
County  sign  the  petition?  It  is  the  duty  of  the  County  Coiir% 
to  ascertain  the  number  of  voters  who  signed  the  petition!  ths 
appearance  of  names  on  tHe  petition  does  not  satisfy  the  stats 
statute,  the  County  Co\irt  must  Investigate  and  determine  whetlter 
or  not  the  required  number  of  voters  signed  the  petition* 

It  la  also  necessary  for  the  County  Court  to  determine  wtko 
are  eligible  voters,  and  for  this  purpose  we  refer  you  to  Ssstiea 
10178  R.  S*  Missouri  1989,  setting  forth  the  quallflcatioiM  OJf  - 
voters*  In  compliance  with  this  statute  It  Is  necessairy  for  tiM 
County  Cotirt  to  determine,  as  a fact,  that  at  least  those  wlM 
signed  ths  petition  are  cltlsens  of  the  United  States,  are  over 
the  age  of  twenty-one  years,  have  resided  In  the  state  one  year 
preceding  the  November  1958  election,  and  have  resided  In  tte 
county,  city  or  town  whex^  they  propose  to  vote  at  least  sixty 
days  prior  to  the  November  1958  election*  The  County  Court  s^ll 
not  consider  as  signers  of  the  petition  persons  who  do  not  reset 
these  qualifications* 
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Zt  Is  also  the  duty  of  the  Coimty  Court  to  eliminate 
rtom  the  petition  the  names  of  any  signers  vho  may  be  an 
officer,  sailor  or  marine  in  the  regular  army  or  navy  of  the 
United  States* 

The  County  Court  shall  not  count  any  name  on  the 
petition  ehich  la  that  of  a person  kept  in  an  eleemosynary 
institution  at  public  expense  or  while  such  person  may  have 
been  confined  in  any  public  prison.  It  is  also  the  duty  of 
the  Coxinty  Coiirt  to  eliminate  f^on  the  petition  the  names, 
if  any,  of  any  person  who  has  been  convicted  of  a felony 
or  other  infamous  crime  or  convicted  of  any  misdemeanor 
connected  with  the  exercise  of  the  right  of  suffrage,  who 
has  not  received  a full  pardon. 

Zt  is  also  the  duty  of  the  County  Court  to  ascertain 
as  a fact  that  the  persons  whose  names  appear  on  the  petition 
actually  signed  the  petition,  since  the  writing  of  chair 
names  i&reon  by  some  one  else  whether  authorised  or  not  is 
not  sufficient. 

The  above  matters  of  fact  rest  exclusively  in  the 
jurisdiction  of  the  County  Court,!  since  In  this  matter  it 
acts,  as  an  administrative  agency  and  not  in  a judicial 
capacity,  and  for  the  furt:ier  x^ason  the  opinions  of  the 
Attorney  General  oust  be  limited  to  questions  of  law  and 
this  office  has  no  authority  to  decide  disputed  questions  of 
fact.  6 C.J.  p.  311,  Section  16* 

If  said  petition  meets  the  above  and  foregoing  require- 
BMnts  as  to  the  number  of  voters  signing  said  petition,  then 
the  last  paragraph  of tEs  peiiiion  with  reference  to  the 
donation  of  the  City  Hall  in  Winona,  being  a void  clause, 
may  be  treated  as  surplusage  and  totally  disregarded  herein, 
and  the  matter  may  oe  submitted  to  the  voters  at  the  November 
election. 
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The  County  Court  poseeaaes  the  aame  powera  at  a 
Special  Term  aa  it  doea  at  a Re^lar  Tez*m,  to  paaa  upon 
the  petition  and  mattera  connected  therewith.  Sectlona 
2085,  2086  and  2087,  R.  S.  Ulaaourl,  1929;  State  va.  Ful- 
ton, 162  Mo.  App.  346,  l.c.  360. 


CONCLUSION 


It  la  therefore  the  opinion  of  thia  office  that  the 
County  Court  may  pasa  upon  the  queatlona  of  fact  raiaed  by 
thia  petition  at  a Special  or  Adjovirned  Term  of  the  Cotinty 
Court,  and  if  the  County  Court  finda  aa  a fact  that  one- 
fourth  or  more  of  the  legally  qualified  votera  of  Shannon 
Co\inty  have  aigned  the  petition  herein,  then  it  may  make  an 
order  directing  that  the  propoaitlon  to  remove  the  Coxinty 
Seat  be  aubmltted  to  the  qualified  votera  at  the  November 
1938  election. 


Reapectfully  aubBd.tted, 


FRANKLIN  E.  REAGAN 
Aaalatant  Attorney  General 


APPROVED I 


J.  L.  TA7L6R 

(Acting)  Attorney  General 
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LOTTERIES:  Shar-Sho  Night  la  a lottery* 


July  11,  1938 


Hon.  H.  J*  Slnniona 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Mlaaotu*! 


Dear  Sir: 

We  have  your  request  for  an  opinion  aa  to  the 
operation  of  ’'Shar-Sho  Night",  and  whether  the  sane  la 
In  violation  of  the  lottery  laws  of  this  State*  You 
also  enclosed  with  your  request  an  application  entry 
for  Shar-Sho  Night  awaz*d* 

For  the  purpose  of  determining  whether  or  not 
a lottery  Is  estahllshed,  "consideration"  as  used  In 
the  statutes.  Is  not  limited  In  the  strict  sense  In  idilch 
that  term  Is  used  when  considering  whether  or  not  an 
enforceable  contract  has  been  entered  Into*  Bader  va* 
Cincinnati,  21  Ohio  L.  Rep*  295,  citing  Bell  vs.  State, 

5 Sneeds  (Tenn. ) 57,  Rudelson  vs.  State,  94  Ind*  426* 
Brooklyn  Dally  Eagle  va.  Voorhles,  181  Fed.  581,  and 
Equitable  Loan  & Security  Company  vs.  Waring,  117  Ga*  599* 

It  Is  not  necessary  that  the  promisor  receive 
any  benefit,  or  that  people  pay  directly  or  purchase  a 
ticket*  Brooklyn  Dally  Eagle  va*  Voorhles,  181  Fed*  570, 
but  the  question  1st  Did  the  oromlsee  (public)  sixffer  any 
detriment  or  Inconvenience?  ConsMeratlon  may  be  either 
a benefit  to  the  promisor  or  a detriment  to  the  promisee* 
McNulty  vs*  Kansas  City,  198  S.W*  185*  The  promise  made 
to  the  public  by  petitioner  Is  to  award  a prise  of  a fixed 
8\im  of  money.  In  accepting  this  proatlse,  idiat  loss, 
trouble  or  Inconvenience  la  sustained  by  the  public?  If 
there  Is  any  loss,  trouble  or  Inconvenience,  there  la 
consideration  given  by  the  public*  Mayfield  vs*  Eubank, 
278  S.W.  243,  246;  Mayers  vs.  Groves,  Brothers  and  Co* 

22  S.W*  (2d}  174,  1*  c.  177* 
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Whsre  an  enterprise  distributes  without  charge 
tickets,  coupons  or  chances  of  any  kind  entitling  the  holders 
to  participate  in  a distribution  of  prises  by  lot  or  chance, 
and  this  is  done  for  the  purpose  of  inducing  or  stimulating 
pay  patronage,  the  pay  patronage  thus  induced  constitutes 
a consideration  and  the  enterpi^ise  is  a lottery  containing 
the  essential  elements  of  prise,  chance  and  consideration,  and 
this  is  true  whether  all  or  cmly  a part  of  the  holders 
become  pay  patrons,  and  ewen  though  it  is  possible  for  the 
recipient  of  such  ticket,  coupon  or  chance  to  meet  all  the 
conditions  of  participation  and  obtain  a prise  without  the 
payiaent  of  any  money  thex^for*  This  is  the  law  in  England, 
Willis  V8*  Young  et  al.  1 K*  B*  448  (1907),  S B«  R*  Cases, 

976,  the  rule  In  the  federal  courts.  Central  .^tates  Theatre 
Corp*  ys.  Pats,  11  Fed.  Supp.  56d  (1936),  General  Theatres 
ys.  lietro^Ooldwyn-Mayer  Dist*  Corp*  9 Fed.  Supp*  546  (1935), 
and  post  office  department,  George  Viashington  Law  Reyiew, 

May  1936,  pp*  432-492;  the  holding  in  seyeral  state  courts. 
Glower  et  al*  ys*  Malloska,  238  Mich*  216*  State  ys*  Dans, 

140  'ash*  546,  250  Pac*  37*  Featherstone  ys*  Ixid*  Seirwlce 
^ss'n.  (Tex*  10  S*W*  (2nd)  124*  City  of  Wink  ys*  Amusement 
Co*  (Tex*)  78  S«W*  (2nd)  1065*  Com*  ys.  Wall  (Mass*^  (1936) 

3 If*E.  (2nd)  28,  and  the  opinion  of  the  law  writers,  Thcnsas, 
Lotteries,  Frauds  and  Obscenity  in  the  Mails,  ss*  15,  16,  pp* 
22,  35*  Thomas,  Ron-Malla.le  Matter,  s*  16,  p*  35*  45 

Haryard  Law  Reyiew,  1196,  1210*  George  Washington  Law 
Reyiew,  May  1938,  pp*  483,  491* 

It  is  therefore  the  opinion  of  this  office  that 
Shar-Sho  Might  is  nothing  more  or  less  than  "Bank  Might" 
under  a different  name  and  is  a lottery  in  yiolatlon  of  the 
felony  statute,  Section  4314  R*S*  Missoxiri  1929* 


Respectfully  submitted, 

APPROVED l PRAiiKLIM  E.  REAGAN, 

Assistant  Attorney  General 


j.  k.  mL'jK 

(Acting)  Attorney  General 
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CIRCUIT  CLERK:  Circuit  Clerk  cannot  appoint  deputy  without 

approval  of  the  Circuit  Judge. 


August  2B,  1938 


Itr.  John  E.  Short 
Circuit  Clerk 
Ray  County 
Richmond,  llissouri 


Dear  Sir; 

4 


This  is  to  acknowledge  receipt  of  your  letter 
of  August  6,  1936,  requesting  an  opinion  from  this  depart- 
ment, which  is  as  follows: 

"I  would  like  an  opinion  in  the 
matter  of  the  paying  deputies  in  the 
Circuit  Clerk  and  Ex-Officio  Recorder’s 
office. 

”1  have  three  people  working  in  the  two 
offices.  One  has  been  working  in  the 
place  of  one  who  was  deceased  on  the  25th 
of  July,  and  not  being  under  a court 
order  of  the  Circuit  Judge,  would  the 
county  court  have  the  right  to  issue  a 
warrant  to  her  for  her  services. 

”1  have  not  as  yet  appointed  a successor 
to  the  man  who  passed  away  on  the  S5th 
of  July  and  am  using  an  extra  girl  to  do 
the  typing  in  the  recorder’s  office,  but 
she  not  having  been  approved  by  the  Cir- 
cuit Judge,  I thought  that  before  the 
warrant  could  be  issued  to  this  extra 
girl  that  it  might  be  the  Circuit  Judge 
would  have  to  make  an  order  allowing  her 
salary  until  I make  an  appointment." 


Mr.  John  S.  Short 
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Section  11680,  R.  3.  Mo.  1929,  reads  as  follows: 

"Eyery  clerk  may  appoint  one  or  more 
deputies,  to  be  approred  by  the  Judge 
or  Judges,  or  a majority  of  them  In 
vacation,  or  by  the  court,  who  shall 
be  at  least  seventeen  years  of  age  and 
have  all  other  qualifications  of  their 
principals  and  take  the  like  oath,  and 
may  in  the  name  of  their  principals  per- 
form the  duties  of  clerk;  but  all  clerks 
and  their  sureties  shall  be  responsible 
for  the  conduct  of  their  deputies." 

This  section  is  the  general  law  as  to  the  appointment 
of  deputies  by  every  clerk,  but  the  specific  law  as  to  the 
appointment  of  deputy  circuit  clerks  in  1929  was  Section 
11812.  Under  Section  11612,  the  appointment  of  deputies 
was  made  by  the  circuit  clerk  and  approved  by  the  circuit 
court.  Section  11812  was  amended  by  the  Session  Laws  of 
1933,  at  page  369,  which  requ  red  the  approval  of  the  ap- 
pointment of  deputy  circuit  clerks  by  the  county  court. 

This  session  law  was  amended  by  the  Session  Laws  of  1937, 
page  446,  to  be  known  as  Section  11812.  This  section  reads 
as  follows: 


"Every  Clerk  of  a Circuit  Court  shall 
bo  entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by  such 
official,  with  the  approval  of  the  Judge 
or  Judges  of  the  Circuit  Courts,  as  such 
Judge  or  Judges  shall  deem  necessary  for 
the  prompt  and  proper  discharge  of  the 
duties  of  his  office.  The  Judge  or 
Judges  of  the  Circuit  Court,  in  its 
order  permitting  the  Clerk  to  appoint 
deputies  or  assistants,  shall  fix  the 
compensation  of  such  deputies  or  assistants 
which  said  order  shall  designate  the  period 
of  time  such  deputies  or  assistants  may  be 
employed.  Every  such  order  shall  be  entered 
of  record,  and  a certified  copy  thereof 
shall  be  filed  In  the  office  of  the  County 
Clerk.  The  Clerk  of  the  Circuit  Court  may 
at  any  time,  discherge  any  deputy  or 
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assistant,  and  may  regulate  the  time 
of  his  or  her  employment,  and  the 
Circuit  Court  may,  at  any  time,  modify 
or  rescind  its  order  permitting  an 
appointment  to  be  made." 

Under  the  amendment  of  Section  11812  in  the  Session 
Laws  of  1937,  the  approyal  of  the  appointment  of  deputy 
circuit  clerics  must  be  made  by  the  circuit  Judge  or  Judges. 

The  term  "court"  as  used  in  Section  11680,  supra, 
refers  to  all  courts  of  record,  including  the  circuit  court. 
It  therefore  appears,  with  reference  to  the  appointment  of 
deputy  circuit  clerks,  that  two  acts  are  necessary,  (1) 
the  appointment  of  such  deputy  by  the  circuit  clerk,  and 
(2)  the  approTal  of  such  appointment  by  the  circuit  Judge 
or  Judges. 

The  duty  to  appoint  a deputy  circuit  clerk  is 
placed  upon  the  circuit  clerk,  and  it  is  the  duty  of  the 
circuit  Judge  or  Judges  to  approve  or  disapprove  such 
appointment . 

Such  is  the  construction  placed  upon  a similar  term 
"approved  by  the  Court"  in  Butler  v.  Sullivan,  108  Mo.  630, 

1.  o.  638.  In  that  case  the  statute  gave  the  county  clerk 
the  power  to  employ  attorneys  "with  the  approval  of  the 
county  court"  to  aid  the  prosecuting  attorney  in  the  handling 
of  tax  suits.  The  Supreme  Court,  in  construing  this  term 
in  that  case,  1.  c.  336,  said: 

"The  statute  neither  authorizes  the 
county  court  to  employ  counsel  nor  to 
charge  the  co\inty  with  liability  for 
his  compensation.  The  power  to  employ 
an  attorney  is  granted  solely  to  the 
collsctor;  this  compensation  and  the 
liability  therefor  is  provided  for  by 
the  law.  The  only  power  granted  to  the 
county  oo\irt  is  to  approve  or  disapprove 
of  such  employment,  and  thereby  fix  the 
status  of  the  attorney  aaployed  by  the 
collector  as  to  his  right  to  such  com- 
pensation when  his  right  to,  and  the  amotint 
thereof,  comes  to  be  ascertained  by  the 


Mr.  John  S.  Short 


-4- 


August  S2,  1936 


court  In  which  the  tax  suit  Is  determined, 
and  the  liability  therefor  fixed  by  the 
final  Judgment  of  such  court.** 

22  E,  C.  L.,  Section  84,  page  433,  makes  this  state- 
ment: 

"'•i/hereTer , under  a constitutional  or 
statutory  provision,  the  appointment 
is  ro'^ulred  to  be  made  v<lth  the 
approval  of  some  officer  or  body,  such 
appointment  must  be  approved  before 
the  person  is  legally  entitled  to  the 
office.** 

In  the  case  of  State  v.  Stafford,  34  Pac.  (2d)  1.  o. 
379,  the  court  said: 

**Thus  it  is  apparent  that  the  phrases 
used  in  the  two  constitutional  provi- 
sions and  that  employed  in  the  act 
creating  the  Bureau  of  .^igrlculture 
do  not  differ  in  effect,  but  under 
each  the  appointments  under  consider- 
ation come  within  the  general  rule 
that  'where  a person  is  appointed  to 
an  office  under  a constitutional  or 
statutory  provision  that  the  appoint- 
ment may  be  made  with  the  approval  of 
some  officer  or  body,  such  appointment 
must  be  approved  before  the  person  is 
legally  entitled  to  the  office,  except 
in  the  case  of  such  a vacancy  in  the 
office  that  the  duties  of  the  office 
are  no  longer  being  discharged.*** 

In  Apfel  V.  Mellon,  33  fed.  (2d)  1.  c.  806,  the  court 
defines  the  term  "approve**  or  **glve  approval**  as  follows: 

**We  agree  with  the  contention  of  the 

appellees.  The  statute  provides  that 
an  association  formed  under  the  act 
shall  not  become  a body  corporate  until 
after  the  articles  of  association  and 
organization  certificate  have  been  duly 
made  and  filed,  and  after  the  Federal 
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Resarre  Board  has  approre ^ the  sarae 
ajid  issued  a permit  to  it  to  begin 
business.  The  word  ’approved'  naturallj 
imports  the  exercise  of  Juogment  and 
disoretion;  and  the  power  to  approve 
ordinarily  implies  a power  to  disapprove* 

"To  'approve'  or  give  'approval'  is  in 
its  essential  and  most  obvious  maeuilng 
to  confixm,  ratify,  sanction,  or  consent 
to  some  act  or  thing  done  by  another. 

The  word  'approve'  does  not,  ex  vi  termini, 
necessarily  import  the  exercise  of  dis* 
cretion,  but  from  the  connection  in  which 
the  term  is  used  it  often  involves  the 
idea  of  disoretion  and  adjudication,  and 
is  seldom  construed  as  requiring  a mere 
ministerial  act.  4 C*  J.  1464*" 

In  the  case  of  State  v*  Standard  Oil  Jonpany,  16  S.  W. 

(2d)  1*  0.  582,  the  court  said; 

"The  word  'direct'  has  many  meanings, 
but,  as  used  here,  we  think  it  means 
that,  when  the  tax  commission,  on  In- 
vestigation, finds  that  a suit  should 
be  Instituted,  it  has  the  authority 
to  cause  the  Attorney  General  to  insti- 
tute such  a suit,  ana  the  word  'approved* 
necessarily  implies  the  exercise  of 
discretion  on  the  part  of  the  tax  com- 
Biission  in  permitting  such  a suit  to 
be  instituted*" 

The  city  ordinance  of  the  City  of  Jefferson  provides 
that  when  a vacancy  exists  or  shall  occur  in  the  regular 
police  force  of  this  city,  it  shall  be  the  duty  of  the 
marshal,  with  the  advice  and  consent  of  a majority  of  the 
members  elected  to  the  city  council,  to  appoint  some  suit- 
able and  competent  person  to  fill  such  vacancy*  In  the 
case  of  Sohulte  v*  City  of  Jefferson,  273  2*  W*  1*  c*  170, 
the  marshal  of  said  city  appointed  the  plaintiff  a regular 
city  policeman,  but  the  city  council  refused  to  confirm 
said  appointment*  Plaintiff  brought  suit  against  the  city 
to  recover  salary  alleged  to  be  due  from  defendant  for 
perfomlng  the  services  of  a police  officer*  The  court, 

1*  c;  172,  saidt 
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"It  is  well  settled — 

the  appointment  is  made  as  the 
result  of  a nomination  by  one  authority 
and  confirmation  by  another,  the  ap- 
pointment is  not  complete,  until  tho 
action  of  all  bodies  concerned  has  been 
had,  and  the  body  which  has  been  in- 
trusted with  the  pov/er  of  confirming 
appointments  may  reconsider  its  action 
before  any  action  based  upon  its  first 
decision  has  been  taken.*  13  Cyc.  p. 

1372;  keaehem's  Public  Office  and  Of- 
ficers, Sees.  114,  124;  22  H.  0.  L.  p. 

433,  JSC.  84. 

"Plaintiff  was  not  a de  Jure  officer 
until  at  least  confirmed  by  the  council. 

If  tmything  at  all,  he  was  a de  facto 
officer,  and  such  officer  is  not  entitled 
to  the  emoluments  of  the  office.  29  Cyc. 

1393;  c;heridan  t.  City  of  3t.  Louis,  163 
lio.  23,  39,  40,  81  S.  W.  1082,  2 Ann.  Cas. 

480;  Luth  v.  Kansas  City,  203  ko.  App.  110, 

113,  218  3.  W.  901;  Throop  on  Public 
Officers,  Sec.  517.** 

In  the  case  of  Huls  v.  Lawrence,  300  3.  'J.  1.  c.  1016, 
the  court  states: 

"The  word  * approves*  carries  with  it  the 
idea  of  doing  something  more  than  merely 
substituting  the  answers  of  the  Jury  for 
the  Judgment  of  the  court*  It  shows  that 
he  did  something  more  than  to  formally 
or  mechanically,  so  to  spsak,  accept  the 
opinion  of  the  Jury.** 

The  meaning  of  a power  or  duty  conferred  upon  an 
official  to  approve  or  disapprove  another  official  sot,  is 
set  out  in  lakenson  v.  3illon,  et  al.,  171  Pad.  573,  1.  o. 

675,  in  the  following  language: 

"The  grant  to  New  Lezico  is  to  he 
effectuated  by  selection,  not  only  of 
these  lands  granted  in  «iuantity,  but 
also  as  indemnity,  and  they  are  to  be 
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Boleoted  \inder  the  direction  and 
subject  to  the  approval  of  the  Secretary 
of  the  Interior.  The  words  'subject  to 
the  approval*  yto  do  not. regard  as  giving 
the  Secretary  of  the  Interior  discretion 
to  arbitrarily  refuse  ^ selection  for  no 
reason  at  all.  These  words  are  to  be 
understood  to  mean  that  the  Secretary 
of  the  Interior  shall  investigate  and 
pass  upon  and  render  Judgment  as  to 
whether  the  lends  selected  are  within 
ti.e  tenrs  of  the  grant,  and,  if  so,  it 
is  his  duty  to  list  them  to  the  State." 

Although  the  1937  Session  Laws,  page  446,  provide 
that  the  circuit  clerk  shall  be  entitled  to  such  number  of 
deputies  and  assistants,  to  be  appointed  by  such  official, 
with  the  approval  of  the  Judge  or  Judges  of  the  olreuit 
court,  as  such  Judge  or  Judges  shall  deer  necessary  for  the 
prompt  and  proper  discharge  of  the  duties  of  his  office,  yet 
the  circuit  clerk  is  limited  in  the  appointment  of  his 
deputies  by  the  County  Budget  Act  of  1933,  page  340,  klasourl 
Statutes  Annotated,  Par.  isisea,  page  6433. 

In  answering  your  request,  I an  presuming  that  your 
budget  was  approved  by  the  budget  officer,  and  in  that  case 
the  Budget  Act  would  not  affect  the  appointment  as  set  out 
in  your  request.  This  was  so  held  in  State  ex  rel.  Hill 
V.  Thatcher,  94  3.  V.  (2d)  1053. 

I am  also  presuming,  under  the  facts  set  out  in 
your  request,  that  you  do  not  desire  your  present  appointee 
as  a permanent  appointment,  but  only  for  a short  period. 

As  a suggestion.  It  would  be  proper  to  appoint  your  present 
employes,  who  you  state  has  not  been  approved  by  the  circuit 
Judge,  and  have  the  approval  made  by  the  circuit  Judge,  and 
later  on  make  a permanent  appointment  of  the  deputy  whom  you 
desire  to  take  the  place  vacated  by  the  death  of  your  former 
deputy.  It  has  been  held  that  the  circuit  clerk  may  discharge 
his  deputy  at  any  time  and  appoint  another  in  his  or  her 
place. 

In  the  case  of  Eorstnan  v.  .^damson,  101  iio.  App.  119, 
1.  0.  124,  the  court  said; 
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"The  rule  is  well  estahllshed  that  an 
appointment  to  office  for  a definite 
term  confers" upon  the  incumbent  the  right 
to  serve  out  the  full  official  period, 
unless  forfeited  by  misconduct,  for  the 
permanence  of  the  official  tenure  negatives 
the  authority  of  the  appointing  power  of 
removal  at  will.  But  where  the  law  con- 
ferring the  authority,  under  which  the 
appointment  is  made,  is  silent  as  to  any 
limitation  of  the  ri/:ht  of  removal,  and 
the  official  term  is  unlimited,  the 
absolute  power  of  removal  is  an  incident 
to  the  power  of  appointment  to  be  invoked 
and  applied  at  pleasure,  without  notice, 
and  without  legal  liability  for  the  results. 
These  principals  have  been  frequently 
recognized  in  numerous  decisions,  alike  by 
the  federal  courts  as  well  as  by  ths  courts 
of  many  states,  Including  our  own.'* 


OONdlUSIOM 


In  view  of  the  above  authorities,  it  Is  the  opinion 
of  this  department  that  the  county  court  cannot  issue  a 
salary  warrant  to  the  extra  girl  appointed  by  you  in  your 
office  until  this  appointment  as  a deputy  circuit  clerk  is 
approved  by  the  circuit  Judge  of  your  district. 


Haapeot'ully  submitted 


7.  J.  BUKKjS 

assistant  Attorney  General 
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J.  1. 
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TAXATION  AND 

REVENUE:  '''  Certificate  holder  under  Senate  Bill  94 

failing  to  pay  subsequent  taxes  forfeits 
priority  when  said  land  is  sold  for  same. 
Limitation  of  redemption  begins  to  run 
« * ‘ on  date  of  issuance  of  second  certificate, 

October  26,  1938 


Mr,  Arthur  U.  Slnaons 
Attorney  at  Law 
20  South  Central  Avenue 
Clayton,  Missouri 


Dear  Mr,  Sixomons  t 


We  desire  to  acknowledge  your  request  for  an  opin- 
ion on  October  20th,  which  is  as  followsi 


"As  you  know  1 am  attorney  for  Willis 
W,  Benson,  Collector  of  St,  Louis 
County,  and  1 would  appreciate  an 
opinion  on  the  following t 

FACTS: 

In  1935  a tax  certificate  was  issued 
to  John  Smith  xinder  the  Jones-Munger 
Law  for  purchases  of  delinquent  taxes 
under  said  law,  John  Smith  failed  to 
pay  the  taxes  prior  and  subsequent  to 
issuance  of  a certificate  of  purchase. 
In  1936,  the  property  again  came  up 
for  sale  because  Smith'had  failed  to 
pay  the  taxes  on  said  property,  Jones 
bid  this  property  in  and  a certificate 
of  purchase  has  been  issued,  Lmith 
goes  to  Jones  and  gets  Jones  to  assign 
his  interest  in  his  1956  tax  certifi- 
cate. 

The  question  is  whether  the  two  year 
redemption  begins  in  1956  or  whether 
it  begins  on  the  prior  1935  certificate. 
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We  have,  been  holding  that  since  3iiilth 
did  not  pay  his  taxes  and  the  proper- 
ty was  again  sold  and  Jonas  received 
It,  that  the  certificate  would  begin 
to  xotn  from  the  latter  sale*  Since 
Smith  loses  all  of  Ixls  rights  In  this 
property  by  reason  of  hla  falling  to 
pay  the  taxes  for  a subsequent  pur- 
chase other  than  receiving  his  money 
back  that  he  paid  for  his  1935  certi- 
ficate and  the  fact  that  he  night  get 
an  asslgnnent  of  later  purchase  has 
been  held,  b/  us  not  to  alter  the  fact. 

I would  appreciate  very  nuch  If  you 
wotild  straighten  us  out  on  this  mat- 
ter In  oirder  to  save  litigation. 

Thanking  you  very  much  I am,* 


An  answer  to  your  Inquiry  necessitates  a construc- 
tion of  Section  9957  and  9957o  of  the  1933  Session  A6ts 
of  Missouri  which  are  as  follows i 


*lf  no  person  shall  redeem  the  lands 
sold  for  taxes  within  two  years  from 
the  sale,  at  the  expiration  thereof, 
and  on  production  of  certificate  of 
purchase,  axui  In  case  the  certificate 
covers  only  a part  of  a tract  or  lot 
of  land,  then  acconpanled  with  a sur- 
vey or  description  of  such  part, 
made  by  the  county  surveyor,  the  col- 
lector of  the  county  In  which  the 
sale  of  such  lands  took  place  shall 
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execute  to  the  pxiroheaer,  hie  helra 
or  assies,'  in  the  name  of  the  atate, 
a conveyance  of  the  real  estate  ao 
sold,  which  shall  vest  in  the  grantee 
an  absolute  estate  in  fee  simple, 
subject,  however  to  all  claims  there*v 
on  for  unpaid  taxes  except  such  un- 
paid taxes  existing  at  tine  of  the 
purchase  of  said  lands  and  the  lien 
for  which  taxes  was  inferior  to  the 
lien  for  taxes  for  which  said  tract 
or  lot  of  land  was  sold.  In  making 
such  conveyance,  when  two  or  more 
parcels,  tracts,  or  lots  of  lazid  are 
sold  for  the  non-payment  of  taxes  to 
the  same  purchaser  or  purchasers,  or 
the  sane  person  or  persons  ;ihall  In 
anywise  become  the  owner  of  the 
certificates  thereof,  all  of  such 
parcels  shall  be  Included  in  one  deed* 

"Every  holder  of  a certificate  of  pur- 
chase shall  b ef ore  being  entitled  to 
apply  for  deed  to  any  tract  or  lot 
of  land  described  therein  pay  all 
taxes  that  have  accrued  thereon  since 
the  Issuance  of  said  certificate,  or 
any  prior  taxes  that  may  remain  due 
and  unpaid  on  said  property,  and  the 
lien  for  wliioh  was  not  foreclosed  by 
sale  under  which  such  holder  makes 
demand  for  deed,  and  any  purchaser 
that  shall  scoffer  a subsequent  tax 
to  become  delinquent  and  a subsequent 
certificat'  of  purchase  to  issue  on 
the  same  property  included  in  his 
certificate,  such  first  purchaser 
shall  forfeit  his  rights  of  priority 
thereunder  to  the  subsequent  purchas- 
er, and  such  subsequent  purchaser 
shsJ.1  at  the  time  of  obtaining  his 
certificate  redeem  said  first  certi- 
ficate of  piirohase  outstanding  by  de- 
positing with  the  county  collector 


1958. 
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the  anount  of  said  first  oertlfl- 
oate  with  interest  thereon  to  the 
date  of  said  redemption  and  the 
amo\mt  so  paid  In  redemption  shall 
become  a part  of  said  subsequent 
certificate  of  purcliase  and  draw 
Interest  at  the  rate  specified  In 
said  first  certificate  but  not  to 
exceed  ten  percent  per  annvm  from 
the  date  of  payment.  Said  holder 
of  a certificate  of  purchase  per- 
mitting a subsequent  certificate 
to  Issue  on  the  same  property, 
shall,  on  notice  from  the  county 
collector,  surrender  said  certifi- 
cate of  purchase  on  payment  to 
him  of  the  redemption  money  oald 
by  the  subsequent  purchaser,* 


The  Supreme  Court  In  defining  the  rights  of  a certi- 
ficate holder  under  an  old  lllssourl  statute,  somewhat 
similar  to  the  above  statute  In  Hilton  vs.  Smith,  53  S.  W, 
464,  134  Mo,  499  1,  o,  609,  saldt 


*At  the  time  the  1 ack-tax  suit  was 
commenced.  Interpleader  Smith  held 
certificates  of  tloe  purchase  of  the 
land  at  collector*  s sales  for  taxes 
levied  for  the  years  187^  and  1875, 
The  time  allowed  by  the  law  (2  Wag, 
St,  p,  1202,  Sec,  208),  In  which 
the  owner  could  redeem,  had  expired, 
and  he  was,  and  for  some  time  had 
been,  entitled  to  a deed.  What 
title  to.  Interest  In,  or  lien  up- 
on land,  a certificate  of  puirohasc 
sec\ires  to  the  holder  Is  a question 
upon  fdiloh  there  Is  a difference  of 
opinion.  It  may  be  said,  generally, 
that  the  right  Is  no  larger  than 
the  statute  gives.  The  law  of  1878 
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oixly  gives  the  rlKht  to  the  redapptlon 
money  In  oaae  the  lan3~*ls  redeemea.  and 
io  a deed  when  tlie  time  of  redyipH-on 
Has  ejqjlred.  In  tiae  absenoe  of  provi- 
sions of  law  defining  the  rights  of  the 
holder  of  a oertifloate  of  purohase, 
the  generally  accepted  rule  is  that 
until  tJae  delivery  of  a deed  he  takes 
no  Vltle to  the  Xan37  «1 tHer  legal  or 
equitable.  Black,  Tax  Titles,  See.  522| 
Burroughs,  Tax*  u 521.  The  rule  is 
announced  by  this  court  in  Donohoe  vs. 
Veal,  19  Mo.  556,  as  follows!  *If  the 
law  did  not  propose  to  give  the  purchaser 
title  to  the  land  until  two  years  should 
elapse  frar.i  the  time  of  the  purchase, 
then  it  did  mean  that  the  title  should 
remain  in  the  owner  for*  tliat  period; 
and  the  right  of  tlxe  purcliaser  was  tq^ 
receive  his  money,  with  Idgli  penal  in- 
terest, during  the  delay  of  redemption. 

It  appears  very  clearly  the  design  of 
the  two  acts  that  ti^e  title  to  the  pro- 
perty sold  for  taxes  shall  remain  undis- 
turbed until  the  deed  is  actually 
executed  by  tlie  register,  and  that  until 
tlxat  act  is  performed  the  title  is  in 
the  former  owner.’  It  was  fvupther  held 
in  that  oase  that  the  doctrine  of  rela- 
tion did  not  apply  to  such  sales,  and 
the  title  acquired  urjder  tlie  deed  did 
not  relate  back  to  any  prior  act  or  pro- 
ceeding. The  law  of  1857  made  the  certi- 
ficate p]:d.ma  facie  evidence  of  title, 
yet  the  court  held  that  it  never  intend- 
ed to  confer  title,  but  was  mere  evidence 
of  title,  authorising  the  purchaser  to 
take  possession  of  the  premises  for  a 
limited  period.  Clarkson  v.  Creels,  40 
Mo.  114.  In  Parsons  vs.  Viets,  96  Mo. 

415,  9 S.  W.  918,  this  court,  in  consider- 
ing the  rights  of  one  holding  a certifi- 
cate acquired  under  a sale  mad#  p\irsuant 
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to  the  lawo  of  1872,  held  that  ha 
aoquirad  theraundar  no  right  to  the 
poasauaion  of  the  preialaaa,  and  in 
taking  poasaaaion  ha  waa  a treapaaa- 
ar  and  diaaeiaor.  ^ter  the  peri<^ 
allowed  for  radatiption  !haa  expired, 
aa  waa  the  oaaa  hare,  the  holaar  of 
the  oartlfioate  Eaa  a mare  naked 
right  tp  danaiid  andreoeiva  a deed 
fra.:  the  oolleotor.  The  law  there- 
after givaa  him  no  lien  upon  the 
land  for  any  auri,  except,  in  caaa 
hia  title  faila,  ha  znaj  aeoiira  a 
lion  under  2 Wag,  St,  p,  1206,  Sao, 
219,  Pitkin  va,  Heibal,'  104  Uo, 

511,  16  S,  W,  244,* 


The  first  piirohaaer,  by  permitting  a aubaequent  tax 
to  becone  delinquent  and  a aubaequent  oertifioate  of 
purchase  to  iasue  on  the  aai^^e  property  inol\ided  in  hia 
oertifioate,  forfeited  hia  i'ighta  of  priority  thereu.:der 
to  the  aubaequent  purchaser  and  when  auoh  aubaequent  pur- 
chaser deposited  with  the  County  Collector  the  amount  of 
said  first  oertifioate  with  interest  thereon  to  the  date 
of  the  issuance  of  said  second  Certificate,  such  acta 
fully  met  the  requirements  of  the  statute.  The  first 
oertifioate  waa  thereby  redeemed  and  not  even  a mere 
naked  right  existed  thereunder. 

The  only  outstanding  right  against  the  land,  subse- 
quent to  the  above  procedure,  was  that  e-vistlng  \inder  aud 
by  virtue  of  the  1936  or  second  certificate  and  the  llmxta- 
tlon  provided  in  Sedtion  99G7,  supz^,  began  to  run  begin- 
ning with  said  second  aale. 


COIICLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
the  holder  of  a certificate  issued  by  the  Collector  upon 
the  sale  of  lands  under  Senate  UiU  94  of  the  1953  Session 
Acts,  suffering  a subsequent  tax  to  become  delinquent  and 


Mr,  Arthur  U,  Siannona  *7- 
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a sale  tharefor,  forfelta  hi a right a of  priority  thare- 
\mdar.  That  upon  the  paycient  of  auoh  aeoond  oertlfloata 
holder,  to  the  Collector,  of  the  amount  of  the  flrat 
oartlfloate  and  Intereat  up  to  the  time  of  the  Issuance 
of  said  second  certificate,  the  first  oartlflcate  and 
all  rights  thereunder  are  redeemed.  Therefore  limita- 
tion of  redemption  be^'lns  to  run  from  the  date  of 
Issuance  of  the  second  certificate  to-wlt,  that  of  1936, 


KeBpeotf\illy  submitted. 


V.  MEALING 

Assistant  Attorney  General 


APPROVED? 


t 


W-.  BUFFINGTON 

Acting  Attorney-General 


SVMlLB 


NEPOTISM: 


Sj  3tQr-ixilaw  of  County  Clerk,  acting  without 
official  appointment  and  merely  assisting  Ca.ork, 
without  compensation,  does  not  violate  Art.  XIV, 
Sec.  13,  Mo.  Constitution;  but  if  sister-in-law 
Is  officially  appointed  deputy  clerk,  with  or 
without  salary,  then  It  appears  to  be  violation 
of  the  amendment* 

October  31,  1938 


/onorablc  L.  J.  Jliuok 
rrosecutlng  /itcorney 
rdnence,  j-is^ourl 


*-ear  ^Ir: 


On  October  26,  1938,  you  rorote  us  the 
ing  letter  and  requested  an  official  opinion  on 
same: 

”I  am  raquestad  by  a moabar  of 
eitlsens  of  this  oooatj  to  seeura 
the  opinion  of  jonr  offioa  on  tha 

question  of  whether  a Clerk  of 
Court  Is  authorised  under  the  law 
to  use  a alster-in-law  as  a deputy 
clerk  either  with  or  without  the 
payment  of  a salary*" 

Section  13,  article  XIV,  of  the  Constitution  of 
-.Iwsourl,  provides  as  follows: 

"•^ny  ijiibllc  officer  or  employe  of 
this  ^tate  or  of  any  political 
subdivision  thex^of  who  shall,  by 
virtue  of  said  office  or  employ- 
ment, have  the  rl^t  to  name  or 
appoint  any  person  to  render  sei’vlce 
to  the  State  or  to  any  political 
subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  anj 
relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forgelt  his  or  her 
office  or  employment." 


follow- 

the 
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You  use  the  exi>ression  in  ja\xr  letter,  "vinder 
the  lew  to  use  a sister-in-law  as  a deputy  clerk  either 
with  or  without  the  payment  of  a salary,"  If  the 
sister-in-law  is  actinf'  without  official  appointinent 
and  is  merely  assisting  the  clerk  without  compensation, 
then  we  believe  the  opinion  rendered  by  this  Department 
on  Jotober  4c,  1933,  to  ^nnorable  ^lllott  id,  Laxnpf, 
rrosecutlng  ixttorney,  Jefferson  City,  ijilssourl,  a copy 
of  which  is  enclosed,  which  is  applicable  to  the  situation, 
i-ut  If  the  slster-ln-iaw  is  officially  appointed  deputy 
clerk,  with  or  without  salary,  then  it  appears  to  be  a 
violation  of  the  amendment  itself  by  its  ovn  contents, 
as  the  amendment  does  not  mention  that  the  relative  V7i th- 
in the  fo\a»th  degree  either  by  consanguinity  or  affinity, 
shall  receive  compensation.  Of  course,  if  the  party  is 
receiving  compensation,  it  would  appear  that  it  is  a 
clear  case  of  violation  of  the  nepotioa  act, 

^ base  the  above  ooaalualoiis  on.the  deeialoiis  ' 
in  the  oases  of  State  ex  rel#  Mel[lttrlok  T«  Beeker,  81 
S,  W,  (2<i)  948;  State  ex’inf,  Xllla  v,  fbrgoaon,  335 

i-o.  ll*?^;  and  State  ex  rel.  UcKittriek  v,  'Vhlttle,  333 
■ •o,  705,'  -i-he  original  decision  which  declaim  Section 
13  of  Article  XIV,  supra,  to  be  self- executing  is  that 
of  otate  ex  inf,  Norman  v,  aHIb,  326  ido,  154. 


VVa  az^  enclosing  a copy  of  an  opinion  rendered 
on  December  19,  1936,  to  Honorable  N,  iJlmer  Sutler, 
rrosecutinf-.  Attorney,  ualena,  i^^issouri,  in  which  the  con* 
tents  of  the  above  mentioned  cases  are  quoted  and  explained 


Yours  very  truly 


OLLIViJi  V;.  N0L£N 
Assistant  Attorney- General 

ArrROVDD: 


J^  .””T^^_aylor 
( atttlng )A ttorney-General 


OV.NthG 

Anes, 


RECORDER  OF  DEEDS:  Recorder  should  not  release  a moregage 

or  deed  of  trust  when  a copy  of  the  • 
original  note  is  used. 


December  8,  1938 

1 


Honorable  John  S.  Short 
Recorder  of  Deeds 
Richmond,  Rissourl 


Dear  Sir: 


Wo  have  your  letter  of  December  ft,  1936,  which 
reads  as  follows: 

"Would  appreciate  it  very  much  if  you 
will  please  adrise  me,  whether  or  not 
the  copy  of  the  note  enclosed  is  suffi- 
cient to  make  a proper  release. 

"I  am  adyised  that  it  is  but  according 
to  the  Laws  of  Missouri,  1935,  Section 
3099,  Page  209,  it  seems  to  me  that  is 
not  sufficient.  As  I understand  copies 
could  be  made  of  notes  and  signatures 
added  and  presented  for  release,  and 
not  be  the  original  note  but  according 
to  said  Section  3099,  it  would  be  hard 
to  misrepresent  a release  eyen  tho  the 
note  or  mortgage  was  not  identified." 

Toxir  req.ue8t  does  not  state  if  .the  note  enclosed 
in  joMX  letter  is  secured  by  real  estate  or  personal 
property. 


I. 

If  the  note  is  secured  by  a mortgage  or  deed  of 
trust  on  chattels  or  personal  property,  this  opinion  will 
be  based  on  the  following  authorities: 


Hon.  John  £•  Short 
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Section  3099 » X^ws  of  Missouri,  1935,  page  £09, 
reads  as  follows  t 

'*Such  recorder  shall  enter  in  a book,  to 
be  provided  bj  him  for  such  purpose,  the 
names  of  all  the  parties  to  such  instru- 
ment, arranging  the  names  of  such  mortgagers 
or  grantors  alphabeticallj,  and  shall  note 
thereon  the  time  of  filing  such  instrument 
or  oopj,  for  which  said  recorder  shall  re- 
ceive a fee  of  twenty  cents.  Said  fee  shall 
also  include  and  cover  all  costs  for  dis- 
charging said  mortgage  or  deed  of  trust  ac- 
cording to  the  methods  hereinafter  provided. 
Such  mortgage  or  deed  of  trust,  when  satis- 
fied, shall  be  discharged  by  any  of  the 
following  methods: 

. **1.  By  the  mortgagee,  cestui  que  trust,  his 
agent  or  assigns,  on  the  margin  of  such  index, 
which  shall  be  attested  by  the  recorder. 

**£.  Upon  the  presentation  by  the  mortgagor 
or  grantor  of  the  original  mortgage  or  deed 
of  trust,  and  upon  such  mortgagor  or  grantor 
making  affidavit  before  such  recorder  that 
the  instrument  presented  by  him  is  the  original 
of  the  copy  on  file,  and  that  such  mortgage 
or  deed  of  trust  has  been  fully  paid  and  satis- 
fied. 

**3.  Upon  presentation  or  receipt  of  an  order 
in  writing,  signed  by  the  mortgagee  or  cestui 
que  trust  thereof,  attested  by  a Justice  of 

' the  peace,  or  any  notary  public,  stating  that 
such  instrument  has  been  paid  and  satisfied. 

**vnxen  any  of  these  provisions  have  been  com- 
plied with,  it  shall  be  the  duty  of  the 
recorder  to  enter  in  a column  for  that  pur- 
pose the  word  'satisfied,'  giving  date.  When 
a chattel  mortgage  shall  be  satisfied  as  above 
provided,  the  recorder  may  deliver  said  mort- 
gage to  the  holder  of  the  note  secured  thereby, 
or,  if  the  holder  of  said  note  refuse  to  receive 
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the  same  the  recorder  may  destroy  said 
Bort^gage.  Provided,  that  the  recorder  may 
deliver  to  the  parties  entitled  thereto, 
or  destroy  all  such  mortgages  now  remaining 
on  file  in  his  office  and  which  have  been 
entered  satisfied  on  the  chattel  mortgage 
register." 

Section  3099,  Laws  of  Uissouri,  1935,  page  209,  is 
an  aaendBent  of  Section  3099,  R.  3.  Mo.  1929.  The  amend- 
ment  is  a verbatim  copy  of  Section  3099  with  the  exception 
of  the  insertion  of  the  words  "of  twenty  cents.  Said  fee 
shall  also  include  and  cover  all  costs  for  discharging 
said  mortgage  or  deed  of  trust  according  to  the  methods 
hereinafter  provided,"  instead  of  the  words  "of  ten  cents." 

Section  3099  is  a part  of  Article  3,  Chapter  22,  of 
the  Revised  Statutes  of  Missouri,  1929,  and  only  applies 
to  mortgages  or  deeds  of  trust  on  personal  property.  The 
first  section,  3097,  of  Article  3,  Chapter  22  begins  as 
follows:  "No  mortgage  or  deed  of  trust  of  personal 
property."  Section  3099,  Laws  of  1935,  page  209,  only 
applies  to  personal  property  and  the  mortgagea  and  deeds 
of  trust  described  in  said  article  are  secured  only  by 
personal  property. 

In  arriving  at  the  original  intention  of  the  Legis- 
lature in  enacting  any  law,  one  must  read  all  sections  ' 
in  reference  to  the  same  subject  matter  and  as  set  out  in 
the  same  article.  In  the  case  of  State  ex  rel.  Geo.  B. 

Peck  Co.  V.  Brown,  105  S.  W.  909,  1.  o.  911,  340  Mo.  1189, 
the  court  said: 

"In  construing  statutes  in  pari  siateria, 
'endeavor  should  be  made,  by  tracing  history 
of  legislation  on  the  subject,  to  ascertain 
the  uniform  and  consistent  purpose  of  the 
Legislature  or  to  discover  how  the  policy 
of  the  Legislature  with  reference  to  the 
subject  matter  has  been  changed  or  modified 
from  time  to  time.  With  this  purpose  in  view 
therefore  it  is  proper  to  consider,  not  only 
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aota  passed  at  the  same  session  of  the 
Legislature,  but  also  acts  passed  at  prior 
emd  subsequent  sessions,  and  eren  those 
which  haTe  bean  repealed.  So  far  as  reason* 
ably  possible  the  statutes,  although  seem- 
ingly in  conflict  with  each  other,  should 
be  harmonized,  and  force  and  effect  glTen 
to  each,  as  It  will  not  be  presumed  that 
the  Legislature,  In  the  enactment  of  a sub- 
sequent statute.  Intended  to  repeal  an 
earlier  one,  unless -it  has  done  so  in  ex- 
press terms,  nor  will  it  be  presumed  that 
the  Legislature  intended  to  leawe  on  the 
statute  books  two  contradictory  enactments.* 

16  Cyc.  1147.  We  approred  the  aboTe  excerpt 
in  State  ex  rel.  Columbia  National  Bank  t. 

DaTia,  314  I'o.  373,  264  S.  W.  464.” 

The  only  change  made  in  the  enactment  of  the  new 
Section  3099,  Laws  of  1955,  was  the  cost  of  filing  such 
instrument,  and  is  still  a part  of  Article  3 which  prescribes 
the  method  of  filing  and  satisfying  chattel  mortgages.  It 
will  also  be  further  noticed  in  Section  3099,  Laws  of  1935, 
that  the  Legislature  does  not  mention  recording,  but  only 
the  filing  of  a mortgage.  There  is  no  procedure  to  file  a 
mortgage  of  real  estate  without  recording.  Section  3099, 

Laws  of  1935,  in  describing  how  a chattel  mortgage  shall  be 
released,  does  not  mention  the  note,  but  only  the  oKjrtgage 
in  all  three  of  the  methods  described. 

In  case  of  a conflict  as  to  the  title  of  chattels 
between  the  holder  of  a note  and  the  holder  of.  the  chattel 
mortgage  to  secure  payment  of  the  note,  the  mortgage  con- 
trols. In  the  case  of  International  Harrester  Co.  t. 
Threlkeld,  44  S.  W.  (2d)  162,  1.  c.  164,  226  Uo.  App.  600, 
the  court  said: 

n * * * mere  use  of  such  notes 

in  the  chattel  mortgage  ought  not  to 
contrarene  or  control  the  express  terms 
of  such  mortgage  or  the  legal  implication 
arising  from  the  subsequent  giving  and 
taking  thereof.” 
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C0NCU3I0M 


In  Tiew  of  tha  aboya  euthoritias,  it  is  tha  opinion 
of  this  department  that  the  only  methods  to  release  and 
satisfy  a chattel  mortga^^e  are:  (1)  Tha  mortgagee,  cestui 
q.ue  trust,  his  agent  or  assigns,  may  satisfy  the  mortgage 
on  the  margin  of  the  index,  which  shall  be  attested  by  the 
recorder;  (2)  the  mortgage  may  be  satisfied  by  the  mort- 
gagor or  grantor  of  the  original  mortgage  or  deed  of  trust, 
who  shall  make  an  affidarit  before  such  recorder  that  the 
Instrument  presented  by  him  is  the  original  of  the  copy  on 
file,  and  that  such  mortgage  or  deed  of  trust  has  been 
fully  paid  and  satisfied;  or  (3)  the  mortgage  may  be  satis- 
fied upon  the  presentation  or  receipt  of  an  order  in  writ- 
ing, signed  by  the  mortgagee  or  cestui  q.ue  trust  thereof, 
attested  by  a Justice  of  the  peace,  or  any  notary  public, 
stating  that  such  instrument  has  been  paid  and  satisfied. 
The  three  methods  abOTS  set  out  are  the  only  ways  in  which 
a mortgage  or  deed  of  trust  upon  personal  property  can  be 
satisfied. 


II. 


If  the  note  is  secured  by  a mortgage  or  deed  of 
trust  on  real  estate,  this  opinion  will  be  based  on  the 
following  authorities. 

I am  assuming  frcm  your  request  for  an  opinion 
that  the  release  and  satisfaction  is  being  attempted  with 
a copy  of  an  unidentified  note  and  the  original  note  has 
not  been  presented  at  the  time  of  the  release  and  satisfac- 
tion. 


Section  3076,  R.  S.  Mo.  1929,  was  amended  by  the 
Laws  of  Missouri,  1933,  page  196,  which  enacted  Section 
3078,  which  partially  reads  as  follows: 

"In  case  satisfaction  be  acknowledged  by 
the  payee  or  assignee,  or  in  case  a full 
deed  of  release  is  offered  for  record,  the 
note  or  notes  secured  shall  be  produced  and 
canceled  in  the  presence  of  the  recorder. 
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who  shall  enter  that  faot  on  the  margin 
of  the  record  and  attest  the  same  with 
his  official  signature;  and  no  full  deed 
of  release  shall  be  admitted  to  record 
unless  the  note  or  notes  are  so  produced 
and  canceled,  and  that  faot  entered  on  the 
margin  of  the  record  and  attested  as  above 
provided.  If  such  note  or  notes  are  not 
presented  for  cancellation  for  the  alleged 
reason  that  they  have  been  lost  or  destroyed, 
the  recorder,  before  allowing  any  entry  of 
satisfaction  to  be  made  on  the  record  or 
any  deed  of  release  to  be  placed  on  the  file 
or  record,  shall  require  the  cestui  que  trust 
named  in  the  mortgage  or  deed  of  trust  de> 
sired  to  be  released  or  his  legal  representa- 
tives, to  make  oath,  in  writing,  stating  that 
the  note  or  other  evidence  of  debt  named  in 
the  mortgage  or  deed  of  trust  sought  to  be 
released  have  been  paid  and  delivered  to 
the  maker  thereof  or  his  representative,  and 
the  recorder  shall  also  require  the  maker  of 
such  note  or  notes,  or  his  legal  representa- 
tive, to  make  affidavit,  in  writing,  that 
the  note  or  notes  in  question  have  been  paid, 
and  cannot  be  produced  because  lost  or 
destroyed,  and  that  they  are  not  then  in  the 
possession  of  any  person  having  any  lawful 
claim  to  the  same;  provided,  however,  that, 
if  such  note  or  notes  shall  not  have  been 
delivered  to  the  maker  or  his  legal  repre- 
sentative, the  affidavit  so  required  of  the 
cestui  que  trust  or  his  legal  representative 
shall  recite  that  the  note  or  other  evidence 
of  the  debt  named  in  said  mortgage  or  deed 
of  trust  has  been  paid  and  cannot  be  produced 
because  lost  or  destroyed,  and  that  they  are 
not  then  in  the  possession  of  any  person  hav- 
ing any  lawful  claim  to  the  same,  and  the 
term  legal  representatives  as  used  in  this 
section  shall' Include  assigns;  and  the  affi- 
davit of  the  maker  of  such  note  or  notes  or 
his  legal  representative  shall  recite  that 
said  note  or  notes  have  been  paid;  the  affi- 
davits so  required  shall  be  recorded  in  the 
same  manner  as  deeds,  in  a permanent  record, 
and  the  recorder  shall  make  a notation  upon 
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the  meorgin  of  th«  mortgage  so  satisfied 
glTing  the  number  of  the  book  and  page 
wherein  said  eiffldaTit  has  been  recorded. 

» ♦ 4<«4 

Under  this  section,  a mortgage  or  deed  of  trust  can 
only  be  satisfied  by  the  mortgagee,  cestui  qua  trust  or 
assignee  either  satisfyinrr  the  record  or  filing  for  record 
a deed  of  release.  In  case  of  satisfaction  acknowledged 
by  the  payee  or  assignee,  or  in  case  of  a full  deed  of 
release  being  offered  for  record,  the  note  or  notes  must 
be  produced  and  cancelled  in  the  presence  of  the  recorder, 
who  shall  record  same  on  the  margin  of  the  record  and 
attest  it  with  his  signature.  Where  the  note  is  lost 
or  destroyed,  the  law  does  not  proTide  that  a copy  of  the 
note  can  be  resigned  by  the  makers  and  the  note  released 
by  the  mortgagee  on  the  copy.  In  some  cases  this  has  been 
done,  but  if  known  by  the  recorder  and  the  original  note 
should  later  appear  in  the  hands  of  a purchaser  in  due 
course,  the  recorder  would  be  liable  on  his  bond  for  re- 
leasing the  mortgage  if  it  could  be  shown  that  he  knew 
that  the  note  used  was  not  the  original  note  secured  by 
the  mortgage,  but  was  a copy  made  for  the  purpose  of  satisfy- 
ing the  record.  When  the  note  is  lost  or  destroyed,  the 
recorder  should  require  the  cestui  que  trust  named  in  the 
mortgage  or  deed  of  trust  desired  to  be  released,  or  bis 
legal  representatiTes,  to  make  oath,  in  writing,  stating 
that  the  note  or  other  evidences  of  debt  named  in  the  mort- 
gage or  deed  of  trust  sought  to  be  released  has  been  paid 
and  delivered  to  the  maker  thereof,  or  his  legal  representa- 
tive, and  at  the  same  time  the  recorder  shall  also  require 
the  maker  of  such  note  or  notes,  or  his  legal  representa- 
tive, to  make  affidavit,  in  writing,  that  the  note  or  notes 
in  question  have  been  paid  and  can  not  be  produced  because 
lost  or  destroyed,  and  that  they  are  not  then  in  the  pos- 
session of  any  person  having  any  lawful  claim  to  the  same. 

It  further  provides  that  if  such  note  or  notes  have  not 
been  delivered  to  the  maker,  or  his  legal  representative, 
the  affidavit  so  required  of  the  cestui  que  trust,  or  his 
legal  representative,  shall  recite  that  the  note  or  other 
evidence  of  the  debt  named  in  the  mortgage  or  deed  of  trust 
has  been  paid  and  can  not  be  produced  because  lost  or  des- 
troyed, and  that  they  are  not  then  in  the  possession  of  any 
person  having  any  lawful  claim  to  the  same.  The  affidavits 
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above  set  out  shall  be  recorded  the  same  as  any  other  In- 
struments. The  methods  of  releasing  deeds  of  trust  and 
mortgages  upon  real  estate  as  above  set  out  are  the  only 
methods  of  releasing  where  the  original  note  is  not  obtain- 
able. 


If  a chattel  mortgage  is  filed  and  recorded  in  the 
same  manner  that  a real  estate  mortgage  is  filed  and  recorded, 
then  the  chattel  mortgage  can  be  released  in  the  same  manner 
as  a real  estate  mortgage  as  above  set  out. 


CuUCLUSIQtf 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  depsartment  that  the  copy  of  the  note  enclosed  in 
your  request  is  not  sufficient  to  make  a proper  release  of 
a moirtgage  or  deed  of  trust  either  upon  real  estate  or  per- 
sonal property. 


Respectfully  submitted 


V7.  J.  BDRKR 

Assistant  Attorney  General 


APPROVED; 


J.  E. 

(Acting)  Attorney  General 


WJBiHR 


• * Under  Section  11794  R.S*  Mo.  1929  County  Court 

COUNTY  COURT:  Is  not  authorized  to  make  an  order  for  sheriff 

to  receive  a different  amount  for  boarding 
I prisoners  charged  with  felony  than  the  amount 

for  prisoners  charged  with  misdemeanor. 
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Honorn'olo  Forrest  Srailth, 
State  Auditor, 

Jefferson  City,  .lo. 

Dear  Sir: 


file  D ! 


This  will  acknowledr.e  receipt  of  your  request  of 
December  31,  1937  for  an  official  opinion  which  reads 
as  follows: 


”We  are  in  receipt  of  an  official 
opinion  rendered  by  your  depart- 
ment on  Janufiry  3,  1955  and  one 
on  February"  12,  1935  with  refer- 
ence to  board  of  prisoners,  which 
two  opinions  ar  conflicting. 

In  our  recent  audits  we  have  found 
that  there  are  now  seventeen  coun- 
ties in  the  southern  part  of  the 
state  maklnt,  a separate  charge  for 
boarding  prisoners  v/hei’e  the  same 
is  legally  taxed  as  charges  against 
the  strte  from  the  amount 'which  la 
legally  changed  against  the  county 
for  boarding  prisoners. 

That  custom  seems  to  be  spreading 
in  some  of  the  npx*thern  counties. 

The  same  food  is  served  to  the 
prisoners  v/here  the  state  pays 
the  charges  as  is  served  to  the 
prisoner  where  the  county  pays 
the  cost  and  this  unl’air  discrimina- 
tion is  costing  the  state  a consid- 
erable s\am  of  money. 

I am  unable  to  see  from  reading 
Sections  11794  and  11795  R.S.  Mo. 

29  how  the  County  Coui’t  can  legally 
make  an  order  segregating  these 
charges. 
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I would  like  to  have  an  opinion 
from  your  department  clarifying 
these  two  conflicting  opinions," 

As  mentioned  in  your  requ  st.  Section  11794  R.S, 

Mo,  1929,  reads  as  follov/s: 

"Hereafter  slieriffs,  marsiials 
and  other  officers  shall  be 
allowed  for  fumLshing  each 
prison  r with  board,  for  each 
day,  SI  ch  sura,  not  exceeding 
seventy-five  cents,  as  raay  be 
fixed  by  the  covin ty  court  of 
each  covinty  nnd  by  the  munici- 
pal assembly  of  any  city  not 
in  a county  in  tills  state: 

Provided,  that  no  sheriff 
siiall  C'^ntract  for  the  furnish- 
ing of  such  board  for  a price 
less  th-n  that  fixed  by  the 
county  covsrt," 

Section  11795  R.S,  Mo.  1929  reads  as  fojlov/s: 

"It  shall  be  the  duty  of  the 
county  courts  of  each  county 
in  this  sta  at  the  November 
terra  thereof  in  each  year  to 
make  an  order  of  record  fixing 
the  fee  for  furnishing  each 
prisoner  with  board  for  each 
day  for  one  year  ooraraencing 
on  the  first  day  of  January 
next  theie after,  and  it  shall 
be  the  duty  of  the  clerk  of 
the  county  court  to  certify 
to  the  clerk  of  the  circuit 
court  of  such  county  a copy 
of  such  order,  and  the  same 
shall  be  filed  in  the  office 
of  the  c e rk  of  the  circuit 
court  for  the  use  of  the  said 
cleric  and  the  judge  and  prosecuting 
attorney  in  making  and  certifying 
fee  bills." 

Both  of  these  sections  are  the  general  law  in  refer- 
ence to  furnishing  board  for  prisoners  while  conl'lned  in 
the  covuity,  jail.  Ther  are  two  exceptions  to  tills  general 
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law  which  will  be  referred  to  later  on  in  tnla  opinion. 
In  referring  to  Section  11794,  there  la  no  mention  In 
the  aectlon  tdilch  glvea  the  county  court  authority  to 
name  a different  aum  for  a prlaoner  who,  according  to 
law,  the  board  of  which  would  be  charged  to  the  ataxo 
and  the  aectlon  doea  not  contain  any  authority  which 
would  permit  the  county  court  to  make  a different  charge 
or  aum  for  the  board  of  a prlaoner  charged  with  a mia- 
demeanor  and  therefore  not  subject  to  payment  by  the 
atate.  This  section  is  not  ambiguous  Euid  should  not  be 
In  court  for  a construction. 

In  the  case  of  State  ex  rel.  Cobb  v,  Thompson, 
State  Auditor,  5 S,W.  (2d)  57,  the  court  held: 

"A  statute  Is  not  to  be  read 
as  If  open  to  construction  as 
a matter  of  course.  It  is 
only  In  the  case  of  ambiguous 
statutes  of  tincertain  meaning 
that  the  in;les  of  construction 
can  have  any  application.  Where 
the  language  of  a statute  la 
plain  and  unambiguous  B.nd  its 
meaning  clear  and  unmistakable, 
there  is  no  room  for  construct- 
ion, and  the  courts  are  not 
permitted  to  search  for  Its 
meaning  beyond  the  statute  it- 
self, A standard  text  Btai.es 
the  rule  as  follows:  ’If  the 
words  (of  the  statute)  are  free 
from  ambiguity  and  doubt  and 
..xpress  plainly,  clearly  and 
distinctly  the  sense  of  the 
framers  of  the  Instrument,  there 
Is  no  occasion  to  resoz*t  to 
other  means  of  interpretation. 

It  is  not  allowable  to  Interpret 
what  has  no  need  of  interpretation. 

The  statute  itself  furnishes  the 
cest  means  of  its  own  exposition; 
and  if  the  sense  in  udiich  words 
were  Intended  to  be  used  can  be 
clearly  ascertained  from  Its  parts 
and  provisions,  the  intention  thus 
Indicated  will  prevail  without  re- 
sorting to  other  means  of  aiding 
in  t he  conctructlon, • Lewls-Suther- 
land  Stat,  Const,  vol,  2 (2d  i^. ) 
p,  698, 
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Relator  Is  not  seeking  a ocn> 
struction  of  the  act,  but  Insists 
that  we  amend  It  by  adding  the 
words,  ’and  \intll  their  success- 
ors are  appointed  and  qualified,* 

Tills  we  are  without  authority  to 
do,  Thot  power  Is  assigned  to 
the  legislative  branch  of  the 
government.  In  Lewi s-Suther land 
Stat,  Const,  vol*  2 (2d  Ed,)  p 
737,  It  Is  said: 

' ‘Where  the  omission  Is  not  plain- 

ly Indicated  and  the  statute  as 
written  Is  not  Incongruous  or  un- 
intelligible and  leads  to  no 
absurd  results,  the  court  Is  not 
Justified  In  making  an  Interpo- 
lation, * 

To  the  same  effOs:t,  Johnson  v, 

Barham,  99  Va.  306,  38  S.W,  136, 
where  It  Is  said: 

*lt  Is  safer  In  a case  which  admits 
of  dou.;t,  wheie  the  court  finds  It- 
self at  all  Involved  In  conjecture 
as  to  wh  t was  the  legislative  In- 
tent, that  the  particular  object 
which  may  reasonably  be  supposed  to 
have  Influenced  the  Leglslatxore  In 
the  particular  case  should  fall  of. 
consummation  than  that  courts  should 
too  readily  yield  to  a supposed 
necessity,  and  exercise  a power  so 
delicate,  and  so  easily  abused,  as 
that  of  addl>ig  to  or  taking  from 
the  words  of  the  statute, 

Under  the  ruling  State  ex  rel.  Cobb,  the  county  co  rts 
or  the  appellate  courts  cannot  Interpolate  any  other  words  or 
phrases  which  would  allow  the  county  court  to  make  an  order 
upon  the  county  clerk  which  would  segregate  the  charges  for 
board  of  a state  prisoner  and  a covmty  prisoner  In  a diffei^ 
ent  amovint.  which,  of  course,  would  not  exceed  seventy  five 
cents  (75^)  a day  for  each  prisoner. 


Honorable  Forrest  Smith 


-5- 


January  7,  1938 


Article  3,  chapter  84,  Section  11840  R.S.  Mo.  1929 
idilch  applies  to  the  board  of  prisoners  in  counties  contain- 
ing a population  of  one  hundred  fifty  thousand  (150,000)  to 
five  htmdred  thousand  (500,000)  Inhabitants,  reads  as  follows 


"Immediately  after  the  taking  effect 
of  this  article,  and  at  the  end  of 
each  year  thereafter,  and  oftener 
If  though  proper,  the  county  oo\irt 
shall  fix  the  amount  per  day  that 
may  be  expended  by  the  marshal  for 
furnishing  board  to  the  prisoners 
confined  in  the  county  Jails,  and 
the  amount  so  fixed  per  day  shall 
be  the  amc  mt  of  coets  taxed  for 
that  puz*po8e  against  prisoners  aho 
shall  be  convicted,  and  be  paid  by 
the  state  for  boarding  those  charge- 
able by  law  to  the  state:  Provided, 
that  such  amount  diall  not  exceed 
the  svim  of  thirty  cents  per  day. 

The  food  provided  for  prisoners 
shall  be  idioleso'me  and  properly 
prepared,  and  the  marshal  shall 
exercise  business  economy  on  behalf 
of  the  obvmty,  paying  no  more  than 
the  most  reasonable  rates  for  articles 
of  food  and  the  hire  of  the  employes, 
and  he  shall.  In  the  exercise  of  his 
trust,  be  under  the  superintending 
control  of  the  county  court  at  all 
times.  It  shall  be  the  duty  of  the 
marslial  at  the  end  of  each  mont^  to 
report  In  writing,  duly  verified  by 
affidavit,  to  the  oovinty  court,  the 
names  of  all  prisoners  in  the  county 
Jails  of  the  county  to  whom  he  has 
furnished  board,  the  niunber  of  days 
has  been  so  furnished  by  him,  and 
all  expenses  Incurred  for  that  month 
In  providing  and  causing  to  be  fvi]>- 
nlshed  food  to  such  pxdsoners,  show- 
ing nams*  amount  and  exact  cost  of 
each  article  of  food,  voucher  there- 
for, with  the  name  of  person  from 
whom  pur<hased,  also  the  name  of  each 
en5)loye,  the  purpose  for  which  he  was 
employed,  and  the  exact  amouht  to  be 
paid  him  for  his  services,  without 
any  b^nus  or  rebate  or  profit  from 
either  to  the  marshal  or  any  Inter- 
mediary whomsoever,  instigated  or 


Honorable  Forrest  Smith 


-6- 


Janut  ry  7,  1938 


created  by  the  marshal;  and  any 
such  marshal,  deputy  or  employe 
of  any  such  marshal  lAio  shall 
violate  any  provision  of  this 
section  shall  upon  conviction 
thereof,  be  pxmlshed  by  Imprison- 
ment In  the  penitentiary  not 
exceeding  three  years,  or  by 
Imprisonment  In  the  county  Jail 
not  less  than  six  months  or  more 
tiian  one  year,  or  by  fine  not 
less  t}ian  one  hxindred  dollars 
nor  exceeding,  one  thousand  dollars, 
or  by  both  such  fine  and  Imprison- 
ment. The  cotmty  court  shall 
allow  and  cause  to  be  Issued  a 
warrant  upon  the  county  treasviry, 
to  the  marshal,  for  the  exact 
expense  so  Incurred,  In  boarding 
such  prisoners,  not  exceeding  In 
aggz*egate  the  amount  aforesaid 
per  day  fixed  by  It." 


In  Article  4,  chapter  84,  Section  11640  R.S.  Mo. 

1929,  the  same  terms  were  set  out  as  In  Section  11840. 

The  only  difference  being  that  In  Section  11840,  the 
maximum  charge  was  thirty  cents  (30^)  per  day  for  each 
prtsoner.  In  Section  11849,  which  section  applies  to  the 
board  of  prisoners  in  counties  #iich  at  that  time  cozv- 
talned  or  may  thereafter  contain  a city  of  seventy  five 
thousand  (75,000)  Inhabitants  and  less  than  two  hundred 
thousand  (200,000)  Inhabitants.  Section  11849  was  amend- 
ed In  the  1937  Session  Acts  at  page  444.  This  amendment 
was  only  for  the  purpose  of  raising  the  ohorge  for  the 
board  of  prlsonors  from  thirty  cents  (30^)  per  day  for 
each  prisoner  to  forty  cents  (40^)  per  day  for  each  prison- 
er. 


Section  11849  as  amended  In  the  1937  Session  Acts 
of  Missouri  and  Section  11840  of  the  Revised  Statutes  of 
Missouri  1929,  are  identical  In  every  respect  except  the 
charge  per  day  for  the  board  of  each  prisoner.  In  Section 
11839  as  amended  by  the  1937  Session  Act,  the  county  coxu't 
has  been  authorised  to  fix  the  amovint  per  day  that  may 
be  expended  by  the  sheriff  for  fiarnlshlng  board  to  the 
prisoners  confined  In  the  county  Jail,  and  the  amotint  so 
fixed  per  day  shall  be  the  amount  of  cost  taxed  for  that 
purpose  against  prisoners  ttio  shall  be  convicted  and  be 
paid  by  the  state  for  boarding  those  chargeable  by  law  to 
the  state.  According  to  this  part  of  the  Section  11849, 
there  Is  no  question  but  that  the  state  must  {>ay  the  amount 
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fixed  by  the  county  court  for  the  board  of  prisoners  charge- 
able by  law  to  the  state  providing  that  such  amount  shall  not 
exceed  the  sum  of  forty  cents  (40j^)  per  day  tinder  Section 
11849  and  thirty  cents  (SCjzf)  per  day  tuider  Section  11840  R*S. 

Mo.  1929.  This,  of  course,  only  applies  to  the  special  acts 
as  set  out  by  legislature  and  not  the  general  act  upon  which 
you  require  an  opinion*  I am  setting  out  the  special  acts 
for  the  reason  to  show  that  if  it  was  the  intent  of  the  legis- 
lature that  Section  11794  as  above  set  out  could  be  construed 
differently  than  the  exact  wording  of  the  section  by  orders 
of  the  cotinty  cowt  upon  the  county  clex^  In  reference  to 
pay  for  the  board  of  prisoners,  the  leglslatiire  would  have 
only  need  to  have  vised  the  general  law  being  Section  11794 
R.S.  Mo.  1929  to  provide  a different  sum  than  that  mentioned 
in  the  two  special  acts. 

The  two  special  acts.  Section  11840  and  Section  11849 
R.S.  Mo.  1929  as  above  set  out  go  further  with  a proviso  that 
even  after  the  state  is  chargeable  by  the  amount  set  by  the 
county  court  and  liiich  is  charged  against  the  state,  it  then 
becomes  ttie  duty  of  the  sheriff  to  provide  for  all  of  the 
prisoners  and  it  sets  out  the  manner  in  which  he  should  pay 
for  food  and  provide  for  necessai*y  ec^loyees  in  and  about  the 
Jail  for  the  preparation  of  the  food  and  also  goes  further 
that  he  must  make  a report  as  to  the  exact  amount  that  he  has 
paid  out  for  supplies  and  other  articles  of  food  in  the  pr  - 
paration  of  the  board  for  prisoners.  The  two  special  acts 
then  go  further  that  the  county  court  shall  allow  and  cause 
to  be  issued  a warrant  upon  the  county  treasury,  to  the 
sheriff,  for  the  exact  expenses  he  incurred  in  boarding  such 
prisoners,  not  exceeding  in  aggregate  the  amount  afoiesald 
per  day  fixed  by  it.  The  ptirpose  of  the  proviso  was  to  save 
money,  if  possible,  for, the  board  of  prisoners  Tidioso  expenses 
for  board  would  be  chargeable  against  the  oounty  only.  There 
is  a possibility  vhei*e  there  is  a large  nuxnber  confined  in  a 
Jail  that  the  sheriff  may  be  able  to  furnish  the  board  for 
the  county  prisoners  at  a saving,  but  in  any  event  under  the 
two  special  acts  the  state  Is  charged  with  the  amount  fixed 
per  day  by  the  county  court  and  any  saving  made  by  the  sheriff 
would  be  of  no  benefit  to  t he  expense  charged  against  the  state. 

In  59  Corpus  Juris,  page  962,  Section  589,  the  rule 
was  stated  as  follows: 

"(1)  The  intention  of  the  legis- 
lature is  to  bo  obtained  primarily 
from  the  language  used  in  the  stat- 
ute. The  court  must  impartially 
and  without  bias  review  the  written 
words  of  the  act,  being  aided  in 
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their  Interpretation  by  the  canons 
of  construction.  Where  the  language 
of  a statute  is  plain  and  unambiguous, 
there  is  no  occasion  for  constructlOTi, 
even  though  other  meanings  could  be 
fo\ind;  and  the  court  cannot  indulge  in 
speculation  as  to  the  probable  or 
possible  qualifications  which  might 
have  been  In  the  mind  of  tlie  legis- 
lature, but  the  statute  must  be  given 
effect  according  to  Its  plain  and 
obvious  meaning,  and  cinnot  be  extend- 
ed beyond  It  because  of  some  supposed 
policy  of  the  law,  or  because  the 
leglslatxire  did  not  use  proper  words 
to  express  Its  meaning,  or  the  court 
would  be  assumlhg  legislative  author- 
ity, Where,  however,  the  language  is 
of  doubtful  meaning,  or  where  an  adher- 
ence to  the  strict  letter  would  lead 
to  Injustice,  to  absurdity,  or  to  con- 
tradictory provisions,  the  duty  devolves 
upon  the  court  of  ascertaining  the  true 
meaning.  If  the  Intention  of  the  legis- 
lature cannot  be  discovered,  it  is  the 
duty  of  the  court  to  give  the  statute 
a i!*easonable  construction,  consistent 
with  the  general  principles  of  law, 
Covirts  should  not  attribute  to  tiie 
legislature. the  enactment  of  a statute 
devoid  of  purpose,  but  where  the  lan- 
guage is  clear  and  unambiguous  but  at 
the  same  tiiae  incapable  of  reasonable 
meaning,  that  the  court  caimot  construe 
the  statute  to  give  It  a meaning.  The 
coixrt  cannot  attribute  to  the  legisla- 
ture an  Intent  which  Is  not  in  any  v/ay 
expressed  in  the  statute,” 


According  to  this  ruling.  Section  11794  R.S.  Mo, 
1929  need  no  construction.  In  59  Corpus  Juris,  page  974, 
Section  577,  the  rule  was  held  as  follows i 

"(1)  While  the  meaning  to  be  given 
a word  used  In  a statute  will  be 
determined  f r m the  character  of  its 
use,  words  In  common  use  are  to  be 
given  their  natural,  plain,  ordinary 
anc  conBuonly  understood  meaning.  In 
absence  of  any  statutoz^  or  well 
established  technical  meaning  unless 
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It  is  plain  from  the  statute 
that  a differsht  meaning  was 
intended,  or  unless  such  con- 
struction woiild  defeat  the 
manifest  intention  of  the 
legislatxa>e.  The  words  ar^  to 
be  lnterpz>eted  with  due  rwfard  * 
to  the  subject  matter  of  the 
statute  and  its  piirpose,  and 
it  may  be  necessary,  in  order 
to  give  effect  to  the  legisla- 
tive intent,  to  extend  or  re- 
strict the  ordinary  and  visual 
meaning  of  words;  but  the  words 
of  a statute  ai-e  not  to  be  given 
a forced,  strained,  or  subtle 
meaning." 

It  is  also  the  general  rule  that  interpreting  a statute 
other  sections  which  apply  to  the  same  "manner  shall  be  read 
together  with  the  section  subject  to  interpretation.  This 
was  so  held  in  the  case  of  State  ex  rel.  Columbia  National 
Bank  of  Kansas  City  v.  Davis,  Judge  et  al.,  284,  S.W.  464, 
l.c.  470,  where  the  court  heldi 

"Statutes  in  pari  materia  cure 
those  which  relate  to  the  same 
person  or  tlxing,  or  to  the  same 
class  of  persons  or  things.  In 
the  construction  of  a particular 
statute,  or  in  the  interpretation 
of  any  of  its  provisions,  all 
acts  relating  to  the  same  subject, 
or  having  the  same  general  purpose, 
should  be  read  in  connection  with 
it,  as  together  constituting  one 
law." 

According  to  the  authority  in  State  v.  Davis,  as  above 
cited,  and  reading  the  special  Sections  11840  and  11849  as 
above  set  out,  there  can  only  be  one  conclusion  but  that  the 
intention  of  the  leglslatvire  in  passing  Sections  11840  and 
11849  was  they  legally  gave  the  county  court  authority  to 
liiake  different  charges  for  state  prisoners  and  covinty  prison- 
ers for  their  bosord  and  by  their  act  have  legally  given  that 
authoxdty  which  has  illegally  been  assumed  by  county  courts 
who  do  not  come  within  the  two  special  acts  to  make  orders 
for  different  charges  which  is  legally  set  out  in  the  two 
special  acts. 
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GOT- CliU  SION 

In  conclusion  will  say  that  It  Is  the  opinion  of 
this  office  that  coui  ty  courts  In  all  ooiontlos  except  the 
county  courts  itilch  come  within  the  provisions  oi  Sections 
11840  Euxi  11349  of  the  Laws  of  the  State  of  Klssourl  have 
no  authority  to  make  an  order  to  the  sheriff  allowing  him 
a different  sum  for  the  board  of  a prisoner  chargeable  to 
the  state  which  would  be  different  from  a oliarge  for  the 
board  of  a prisoner  chargeable  to  the  ooxmt'j  and  It  Is  the 
conclusion  of  this  office  that  the  same  charge  must  be  ::iads 
for  the  board  of  a oovinty  prisoner  as  that  charged  to  the 
state  for  the  board  of  a state  prisoner  providing  the  ciiarge 
shoula  not  be  more  than  the  maximum  amoimt  allowed  for  the 
board  of  each  prisoner  by  the  county  court. 

In  renderlni^  this  opinion,  another  opinion  on  the 
same  subject  matter  has  been  withdrawn  on  th  s date  by  this 
office.  The  withdrawn  opinion  was  dated  February  12,  1935 
and  was  given  at  the  request  of  Honorable  Sam  H,  \Aiear  of 
Springfield,  Mlssovirl,  and  Is  no  longer  to  be  considered  as 
the  opinion  of  this  office. 


Respectfully  submitted. 


W.  J.  BU.iKL 

Assistant  Attorney  General 


APPROVED: 


Trrrmrm 

(Actli^)  Attorney  General 


V<JBxDA 


COUNTY  BUDGET  ACT:  In  caiintlea  of  less  than  *60-000  Inhabitants 

necessary  for  officer  to  call  for  bids, 
by  advertising  or  otherwise, for  purchase  of 
supplies* 


Jan\iary  22,  1938 


^ onorable  Jojji  b.  -aoot 
irosecutlng  attorney 
Scotland  County 
iiemphis,  aissofuri 


) 


Dear  oir: 


llhls  Department  Is  In  receipt  of  yotir  letter  of 
January  19th,  requesting  m opinion  relative  to  the  Coiuity 
budget  Act  as  passed  by  the  General  Asseodsly  In  1933. 

Your  question  Is  as  follows: 

"Does  Section  19  require  that  every 
purchase  of  supplies  made  by  a county 
officer  be  advertised  In  a newspaper 
or  notice  posted  on  a bulletin  board 
In  the  Court  House  before  the  County 
Court  Is  authorised  to  pay  the  obliga- 
tion so  createu  by  the  purchase?  If 
an  officer  of  the  cotinty  submits  his 
bxidget  for  the  fiscal  year  and  sets 
forth  therein  various  items  that  will 
be  needed  In  his  office  during  said 
year  and  the  budget  Is  approved  by 
the  County  Court  and  otate  Auditor, 

Is  it  necessary  thereafter  for  said 
officer  to  call  for  bids  by  advertis- 
ing in  a newspaper  or  posting  of 
notice  on  a bxilletln  board  In  the  court 
house  in  purchasing  the  various  Items 
contained  in  his  budget  before  the 
County  la  obligated  to  pay  for  said 
purchases*" 

'•^he  County  B\]dget  net,  page  340,  Laws  of  1933,  con- 
tains twenty-two  sections*  In  reality  it  is  an  act  governing 
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the  financial  structure • revenue  and  expenditures  of  the 
counties  according  to  population,  which  will  be  noted  by 
Jectlon  9,  page  346,  as  follows: 

"In  all  counties  In  this  state, 
now  or  hereafter  having  a popula- 
■ tlon  of  more  than  50,000  Inhabitants, 
according  to  tr^e  last  federal  de- 
cenrxlal  census,  the  presiding  jvidge 
of  the  county  court  sliall  be  the 
budget  officer  of  such  county,  or 
tlie  county  court  In  any  such  county 
may  designate  the  county  clerk  as 
budget  officer.  Ihe  budget  officer 
shall  receive  no  extra  compensation 
for  his  duties  under  this  ..ct,  and 
lections  9 to  20  Inclusive  of  thlf 
^ct  shall  apply  to  such  ^oiintles. 

i.nowlng  tne  County  of  o^cotland  to  be  less  than 
50,000  Inhabitants,  the  first  eight  sections  and  Sections 
21  and  22  of  the  B\xdget  net  govern  your  Ooxinty  exclusively. 
■Section  19,  relating  to  contracts,  pertains  to  counties  of 
more  than  50,000  Inhabitants. 

There  Is  no  provision  In  the  first  eight  sections 
which  compels  an  officer  of  the  cotuity  to  request  bids  by 
advertising  In  newspaper  or  otherwise  for  the  purchase  of 
various  Items  contained  In  the  budget,  section  3,  page  342, 
of  the  i'Ct,  contains  the  provisions  relative  to  the  duties 
of  the  officers  to  furnish  the  Clerk  of  the  County  Court  the 
estimated  amotint  requlrea  for  the  payment  of  salary  or 
expense  of  every  nature  during  the  current  year,  and  It  con- 
tains no  provision  for  requiring  bids  for  supplies  during  the 
current  year. 


Respectfully  submitted. 


OLLIV^  NOLEM 
'•assistant  Attorney-heneral 

...iKOViiD: 


(dieting)  Attorney-heneral 


OV.NrEO 
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COUNTY  TREASURER:  Should  refuse  to  pay  criminal  costs 

due  Sheriff  when  sheriff  is  indebted 
to  county  for  amount  greater  than 
such  costs.  May  pay  such  costs  when 
county  court  makes  finding  sheriff 
is  not  indebted  to  county 


Eabzniary  2,  1938 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  Clty^Mlssourl 


Dear  Mr.  Smith: 


This  will  acknowledge  receipt  of  your  letter 
of  January  22,  1938,  In  which  you  pass  on  to  this 
Department  the  following  Inquiry: 

"Your  recent  audit  of  this,  coxinty 
showed  the  sheriff  Mr.  S.  J.  Harris 
kept  returnable  fees  amounting  to 
around  three  thousand  dollars,  I 
have  on  my  Criminal  Court  Cost 
Record  about  eight  hundred  dollars 
due  him.  He  claims  them  for  the 
reason  that  ludgment  has  not  been 
taken  agalna  ^ him,  should  1 continue 
to  hold  fees  due  him? 

"Should  Mr.  Harris  bring  to  the 
Coimty  Court  proof  that  his  deputy 
hire  was  much  more  than  his  books 
showed  at  the  time  of  the  audit, 
and  the  County  Court  Issued  an 
order  for  the  payment  of  his  fees 
to  him.  Would  I be  free  to  pay  him? 

"Please  render  me  joxxr  opinion  on 
the  above. 

"Thanking  you  In  advance  I am 
"Yours  Truly 

"O.C. Ferguson, Treasurer  of  Now  Madrid 
County.  " 
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In  your  letter  accompanying  the  above  Inquiry 
you  state  that  the  amount  of  $5, 295*54, found  by  your 
office  to  be  due  from  the  sheriff, was  the  excess  In 
fees  retained  by  the  sheriff  over  the  maxlMuin  amount 
of  $5,000*00  allowed  by  law* 

Section  11628,  Revised  Statutes  Missouri  1929 
provides  as  follows i 

"The  fees  of  no  executive  or 
ministerial  officer  of  any  coun- 
ty, exclusive  of  the  salaries 
actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum 
of  five  thousand  dollars  for  any 
one  year.  ************ 

After  the  first  day 
of  January,  1891,  every  such 
officer  shall  make  return  quarter- 
ly to  the  coxmty  court  of  all  fees 
by  him  received,  and  of  the 
salaries  by  him  actually  paid  to 
his  deputies  or  assistants,  stat- 
ing the  same  In  detail  and  verify- 
ing the  same  by  his  affidavit | and 
for  any  statement  or  omission  In  such 
return  contrary  to  truth,  such 
officer  shall  be  liable  to  the 
penalties  of  willful  and  corrupt 
perjury." 


Section  11829,  Revised  Statutes  Missouri  1929 
reads  as  follows  t 

"The  county  court  shall  at  each 
regular  session  examine  such 
statement,  and  may  examine  any 
parson  as  to  the  truth  of  the  same, 
and  allow  all  necessary  clerk  or 
deputy  hire,  and  deduct  the  same 
from  the  aggregate  amount  received 
by  said  executive  or  ministerial 
officer,  and  if  there  be  an  amount 
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still  in  the  hands  of  said  officer 
exceeding,  the  sum  specified  in  the 
preceding  section,  the  court  shall 
ascertain  the  amount  of  such  ex* 
cess  oTor  and  above  the  amounts 
allowed  to  be  retained  by  said 
officer  and  paid  to  deputies  and 
assistants,  and  make  an  order 
directing  such  officer  to  pay  the 
amou.it  so  ascertained  into  the 
county  treasury* * 


Section  12153,  Revlaed  Statutes  Missouri  1929, 
reads  as  follows} 

"All  collectors,  sheriffs,  marshals, 
clerks,  constables  and  other  persons 
chargeable  with  moneys  belonging 
to  any  county  shall  render  their  ac- 
counts to  and  settle  with  the  county 
court  at  each  stated  term  thereof, 
pay  into  the  county  treasury  any 
balance  which  may  be  due  the  county, 
take  duplicate  receipts  therefor, 
and  deposit  one  of  the  same  with  the 
clerk  of  the  county  court  within 
five  days  thereafter*" 


Section  3854,  Revised  Statutes  Missouri  1929, 
provides  as  follows} 

"The  county  treasurers  shall 
pay  out  all  such  fees  to  the 
proper  owners  as  the  saise  may  be 
called  for}  Provided,  that  be- 
fore any  such  fees  shall  be  paid 
the  party  to  whom  the  same  is  due 
shall  furnish  satisfactory  evidence 
to  the  treasurer  that  he  or  she,  as 
the  case  may  be,  is  not  at  the  time 
indebted  to  the  state  or  county. 
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on  account  of  delinquent  back 
taxes,  or  is  indebted  to  the  state 
or  county  on  account  of  any  fine, 
penalty,  forfeiture  or  forfeited 
recognisances,  or  costa  for  a viola- 
tion of  any  criminal  statute  of  this 
state, or  for  contempt  of  any  court, 
no  matter  if  the  same  shall  have  been 
paid  by  oath  of  insolvency  as  pro- 
vided by  law I or  is  indebted  to  the 
state  or  any  county  on  account  of  any 
funds  coming  to  his  hands  by  reason  of 
any  public  office;  Provided  further, 
that  after  deducting  the  amount  of  the 
indebtedness  of  the  claimant;  if  any, 
on  account  of  any  or  all  of  the  various 
causes  hereinbefore  enxuaerated,  t he 
treasurer  shall  pay  him  the  balance, 
giving  duplicate  receipts  for  the 
separate  amoimts  paid,  one  of  which 
shall  be  filed  with  the  county  clerk, 
who  shall  charge  the  treasurer  with 
the  same,  but  if  the  indebtedness  of  ' 
the  claimant,  equals  or  exceeds  the 
amount  of  his  fees,  the  treasurer  shall 
give  him  credit  for  the  amount  of  his 
fees,  stating  on  what  account,  and 
shall  make  duplicate  receipts  for  the 
same,  one  of  which  he  shall  deliver  to 
the  claimant  and  the  other  he  shall 
file  with  the  county  clerk,  who  shall 
charge  the  treasurer  with  all  such 
receipts,  and  in  his  regular  settle- 
ments with  the  county  court  the 
treasurer  shall  make  a full  and  complete 
exhibit  of  all  his  acts  and  doings  under 
section  5855  to  5656,  inclusive.” 


It  is  clear  from  Section  5654,  supra,  that  before 
the  treasurer  can  lawfully  pay  the  sheriff  the  criminal  costs 
due  him,  such  sheriff  must  furnish  the  treasurer  satisfactory 
evidence  that  he  is  not  indebted  to  the  coimty  on  account  of 
any  ftmds  which  came  to  him  by  reason  of  his  office 
of  sheriff.  As  the  matter  stands  now  there  is 
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an  audit  on  file  showing  the  sheriff  to  be  Indebted  to 
the  county  for  funds  unlawfully  retained  by  him*  In 
the  face  of  this  audit  the  treasurer  could  not  legal- 
ly pay  the  criminal  costs  due  the  sheriff* 

Your  second  inquiry  is  as  to  what  the  position 
of  the  treasurer  would  be  if  the  county  court  Issued 
an  order  for  him  to  pay  the  sheriff  the  said  costs* 

By  the  foregoing  statutes  quoted  from  it  will 
be  seen  that  it  is  the  duty  of  the  county  court  to 
audit  the  settlements  of  the  sheriff  as  to  his  fees 
and  to  determine  whether  said  officer  has  in  his  hands 
funds  which  he  has  not  properly  accounted  for*  If 
the  covinty  court  does  audit  such  accounts  of  the  sheriff 
and  makes  a finding  that  said  officer  is  not  indebted 
to  the  county,  then  we  think  the  treasurer  would  be 
obliged  to  pay  the  criminal  coats  due  the  sheriff,  upon 
being  furnished  with  a certified  copy  of  the  order  of 
the  coxinty  court  making  such  finding*  The  courts  of 
this  state  have  uniformly  held  that  the  treasurer  is 
a ministerial  officer  and  la  not  required  to  investi- 
gate and  determine  for  himself  the  legality  and  validity 
of  warrants  Issued  by  the  county  court,  and  by  similar 
reasoning  we  must  conclude  that  where  it  is  the  duty 
of  the  county  court  to  audit  the  aecouhts  of  the  sheriff 
and  in  doing  so  said  county  court  makes  a finding  that 
there  is  nothing  due  from  that  officer  to  the  county, 
then  the  treasurer  is  not  required  to  determine  idiether 
that  finding  is  coz*rect  but  he  may  accept  the  same 
as  regular* 

We  do  not  mean  to  say  that  a finding  by  the 
county  court  upon  an  audit  of  an  officer's  account  la 
res  adjudicate  or  that  such  finding  precludes  the 
county  from  showing  that  there  is  actually  an  indebted- 
ness due  it  from  the  officer*  It  is  well  settled 
that  county  courts  do  not  act  Judicially  in  managing 
the  financial  affairs  of  the  county*  as  was  said  in 
State  ex  rel*  v*  Diemer,  255  ho*  1*  c*  351t 

"In  the  allowance  of  claims 
against  a county  ^ ^ settling 
with  county  o/f leers,  county 
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courta  do  not  act  ao  atrlotly 
aa  a court,  or  In  the  perform- 
ance of  a Judicial  fui  et Ion, that 
their  allowance  or  dlaallowance 
of  a claim  la  rea  adjudicate. 
Something  of  aubatance  might  be 
aald  In  favor  of  the  contrary 
theory,  but  at  an  early  day  thla 
coxirt  conaldered  our  atatutoa^ 
and  announced  the  doctrine,  on 
the  reaaon  of  the  thing  and  be- 
cauae  of  a good  public  policy, 
that  county  courta  In  the  allow- 
ance of  claims,  aa  In  settling 
with  officers,  acted  aa  a mere 
public  board  of  audit,  as  min- 
isterial, administrative  or  fiscal 
agents  for  the  county  and  not 
strictly  aa  a court,  hence  we  have 
uniformly  refused  to  apply  the 
doctrine  of  rea  adjudicate  to 
their  orders  allowing  or  dis- 
allowing claims  against  the  county, 
or  to  their  settlements  with 
county  officers.  That  doctrine  has 
always  been  adhered  to  and  must  be 
accepted  as  settled. " 


we  merely  say  that  If  a finding  Is  made  by  the 
county  court  upon  an  audit  of  the  sheriff* a accounts 
that  such  officer  Is  not  Indebted  to  the  eoiinty,  the 
treasiirer  would  be  . Justified  In  accepting  such  find- 
ing for  the  purpose  of  determining  whether  he  should 
pay  criminal  costs  due  such  official. 


CONCLUSIOI 


It  Is,  therefore,  the  opinion  of  this  office 
that  the  county  treasurer  should  not  pay  criminal 
costs  due  the  sheriff  so  long  as  the  amount  shown  by 
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the  audit  of  the  State  Auditor  to  be  due  from  the 
sheriff  to  the  county  has  not  been  settled  for  and  Is 
greater  than  the  amount  of  such  costs  due  the  sheriff* 

It  Is  our  further  opinion  that  If  and  when  such 
sheriff  produces  to  the  treasvirer  a certified  copy  of 
a finding  made  by  the  county  court,  upon  an  audit  of 
the  sheriff's  accounts, that  such  officer  Is  not  Indebted 
to  the  county  on  account  of  any  funds  which  came  to  hla 
hands  as  sheriff,  the  treasurer  would  be  free  to  pay 
the  criminal  costs  due  the  sheriff* 


Respectfully  submitted 


HARRY  fa.  lUJY 

Assistant  Attorney  General 


APPROVED 


(Acting)  Attorney  General 
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SPECIAL  ROAD  DISTRICTS:  Interpretation  of  proviso  in 

Section  8026,  Revised  Statutes 
Missouri  1929 


I 


February  5,  1936 


Honorable  ^bayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Dear  Sin 


This  will  acknowledge  receipt  of  yours  of  Janu- 
ary 29,  1938,  which  reads  as  follows t 

"I  would  like  your  opinion  on 
the  followings 

"under  Section  8026,  Revised 
Statutes  of  Missouri,  1929, 
under  the  'provided*  apparent- 
ly the  city  council  of  a city 
located  more  than  ten  miles 
from  the  county  seat  may  make 
a written  certificate  of  their 
choice  of  conuniasioner,  desig- 
nating their  first,  second  and 
third  choice  and  that  such 
certificate  shall  be  given  the 
same  consideration  as  though 
the  Board  and  Mayor  were 
present  at  the  meeting  of  the 
Court.  I would  like  to  know 
what  is  meant  'given  the  same 
consideration. * 

"In  other  words,  according  to 
my  understanding,  if  the  Mayor 
and  members  of  the  city  coiincil 
meet  with  the  County  Court,  each 
member  of  the  council  and  each 
member  of  the  Court  has  a vote. 
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however,  under  the  proviso,  a 
situation  could  arise  where  a 
majority  of  the  members  of  the 
council  might  favor  one  candi- 
date and  two  members  of  the 
council  oppose,  when  yet  the 
certificate  would  show  that 
this  man  was  the  cholse  of 
the  council. 'Again,  If  the 
council  certifies  only  one 
choice,  what  action  may  the 
Court  take* 

”I  probably  have  failed  to 
make  myself  clear,  but  what  1 
actually  desire  Is  your  In- 
terpretation of  the  proviso  of 
this  Section  8026." 


The  proviso  you  Inquire  about  reads  as  follows 

"Provided  that  shere  the  city 
Is  located  a greater  distance 
than  ten  miles  tram  the  meeting 
place  of  the  county  court,  the 
mayor  and  city  council  of  the 
city  or  town  within  the  road 
district  for  which  commissioners 
are  to  be  appointed,  may  make 
a written  certificate  of  their 
choice  of  the  commissioner  or 
cosmilssloners  to  be  appointed, 
designating  their  first,  second 
and  third  choice  and  seal  the 
Seme  and  transmit  It  to  the 
county  clerk  by  mail  or  by 
special  liessenger  and  the  choice 
and  selection  designated  In  such 
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certificate  ahall  be  given  the 
■ame  consideration  as  though 
the  board  and  mayor  were  present 
at  the  meeting  of  the  courts 
Provided,  that  such  certificate 
shall  be  given  over  the  signature 
of  the  mayor  or  acting  mayor  at- 
tested by  the  seal  of  the  city 
and  slgnatvire  of  the  city  clerk*" 


This  proviso  has  been  Interpreted  by  the  Supreme 
Court  of  Missouri  In  the  case  of  State  ex  I^*  v*  Meyer, 
321  Mo.  858,  12  S.  W.  (2d)  1.  c.  490-491,  as  followst 


"It  Is  clear  the  lawmakers  by 
this  proviso  only  Intended  to 
relieve  the  mayor  and  council- 
men  from  attending  the  meeting 
If  the  city  was  located  moz^ 
than  ten  miles  from  the  meeting 
place*  By  the  proviso,  the  city 
Is  not  authorized  to  make  a written 
certificate  of  Its  choice,  but 
the  mayor  and  members  of  the  coun- 
cil are  authorised  to  do  so*  The 
choice  designated  In  the  certifi- 
cate must  be  given  the  same  con- 
sideration as  though  the  mayor  and 
members  of  the  council  were  present* 
Vte  have  ruled  the  statute  as 
originally  enacted  authorized  each 
member  of  the  meeting  to  cast  a 
vote;  and.  If  the  choice  designated 
In  the  certificate  Is  to  be  given 
the  same  consideration  as  though 
a member  was  present  and  voting, 
then  his  choice  designated  In  the 
certificate  must  be  counted  as  a 
vote  for  c osimlss  loner  * The  require- 
ment that  the  first,  second  and  third 
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choice  be  designated  has  refer- 
ence to  the  first  meeting  after 
the  organization  of  the  district^ 
when  three  commissioners  are  to 
be  appointed.  Thereafter,  at  a 
meeting  for  the  appolntsient  of 
ozily  one  commissioner,  the  first 
ballot  might  not  result  In  an 
appointment;  If  so,  on  the  second 
ballot  the  absent  member's  sec- 
ond choice  could  be  voted,  and  >ao 
as  to  his  third  choice.” 


As  ve  read  the  proviso  In  the  light  of  the  In- 
terpretation given  to  It  by  the  Supreme  Court  In  the 
foregoing  cane.  It  provides  a siethod  by  which  the  mem- 
bers of  the  city  council  and  the  mayor  can  register 
their  votes  for  commissioner  without  being  personal- 
ly present  at  the  time  of  the  selection  of  such  com- 
missioner. In  other  words.  It  provides  a system 
of  "absentee  voting,”  so  to  speak,  for  the  mayor  and 
councllsien.  The  proviso  provides  that  ”the  choice 
and  selection  designated  In  such  certificate  shall 
be  given  the  same  consideration  as  though  the  board 
and  mayor  were  present  at  the  meeting  of  the  court.” 

If  the  mayor  and  board  were  personally  present  there 
Is  no  assurance  they  would  all  vote  the  same  way 
nor  Is  there  any  assurance  that  any  one  candidate 
would  receive  a majority  of  the  votes  of  the  mayor 
and  board.  Therefore,  If  the  choice  and  selection 
of  the  mayor  and  board  Is  to  be  given  the  same  con- 
sideration as  If  they  were  personally  present  at 
the  time  of  voting,  then  the  vote  of  each  member  of 
the  board  and  of  the  mayor  must  be  shown  In  the 
certificate.  Otherwise,  as  suggested  In  your  letter, 
the  successful  candidate  might  be  selected  without 
receiving  the  majority  of  the  votes  of  the  combined 
body  selecting  him. 

As  pointed  out  In  the  Meyer  case,  supra,  the 
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city  la  not  authorized  to  certify  Ita  choice  for  com- 
miss loner • but  the  mayor  and  members  of  the  council 
of  such  city  are  authorized  to  certify  their  choice. 

Yo\ir  next  question  Is, 

"Ifthat  action  should  the  county  court  take 
If  the  mayor  and  council  certify  only 
one  eiiolcef’ 

we  might  answer  this  question  by  asking,  "/that 
should  the  county  court  do  In  case  the  mayor  and  mem- 
bers of  the  coxmcll  were  personally  present  at  the  time 
of  voting  but  would  all  vote  on  each  ballot  for  the 
same  persons T"  In  other  words.  If  councilman  Jones 
voted  on  all  ballots  for  the  same  man,  and, likewise, 
other  memoers  of  the  council  and  the  mayor  only  had 
one  choice,  what  would  the  county  court  doT  In  such 
a case  there  might  be  a deadlock  in  the  voting,  re- 
sulting In  no  selection  being  made*  The  point  we 
make  Is  that  there  Is  no  way  to  make  the  mayor  and 
mesibers  of  the  council  designate  first,  second  and 
third  choices  If  they  are  personally  present,  and  If 
the  certlflcatf  provided  for  by  the  proviso  under  dis- 
cussion Is  to  be  given  the  same  consideration  as  though 
the  mayor  and  mesibers  of  the  council  were  present,  then 
we  can  not  see  how  they  can  be  compelled  to  designate 
first,  second  and  third  choices  In  their  certificate. 

We  think  that  the  votes  which  they  certify  would  have 
to  be  counted  as  certified  whether  more  than  one  choice 
Is  designated  or  not* 


CONCLUSION 


It  la,  therefore,  the  opinion  of  this  office 
that  under  the  proviso  In  Section  8026,  Revised  Statutes 
Missouri  1929,  the  certificate  provided  to  be  sent  to 
the  county  court  should  contain  the  separate  votes  of 
the  mayor  and  of  each  mesdier  of  the  council  and  that 
such  votes  should  be  counted  by  the  county  court  In  the 
same  manner  as  If  the  smyor  and  members  of  the  council 
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were  present  and  cast  their  votes  for  their  choices 
shown  in  the  certificate , and  if  only  one  choice  is 
certified  the  vote  must  be  counted  on  each  ballot 
for  that  choice. 


Yours  very  truly 


HARRY  H.  KAY 

Assistant  Attorney  General 


API'ROVSD 


J • ill  • TAYIiOR 

(Acting)  Attorney  General 
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Mr.  Q.  Frank  Smith 
Superintendent  of  Public  Schools 
Holt  County 
Oregon,  Missouri 


Dear  Sin 


This  la  to  aoknosr ledge  your  letter  dated  January 
31,  1938,  as  follows t 

"Vi ill  you  please  give  me  inforsia* 
tion  on  the  followingi 

"Calling  your  attention  to  Sec. 

9197.  ilree  transportation  of 
pupils  how  obtained  • by  whom 
paid. 

"wheat Iona  I 

"1.  Is  it  neoesaary  to  vote  trans- 
portation for  each  year?  I 
read  'for  the  whole  or  for  the 
part  of  the  school  year* 

"2.  Who  are  qualified  to  vote  on 
this  proposition^  I read 
'If  two- thirds  of  the  voters 
who  are  taxpayers'.  Just  who 
is  considered  a taxpayer  in 
this  inatancet  ” 


I 

DOES  SECTION  9197  REQUIRE  A VOTE 
EACH  TEAR  FOR  TRANSPORTING  PUPILS? 


Section  9197  , H evised  Statutes  Missouri  1929,  reads. 
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In  part,  as  follows t 

"tvhonswer  the  board  of  directors  of 
any  school  district  or  board  of 
education  of  a consolidated  district 
shall  deem  it  advisable,  or  when 
they  shall  be  requested  by  a petition 
of  ten  taxpayers  of  such  district, 
to  provide  for  the  free  transportation 
to  and  frcMD  school,  ^ the  expense  of 
the  district,  * * * ♦ for  tte  whole  or 
for  part  of  the  school  year,  said  board  • 
of  directors  or  board  of  education 
shall  submit  to  the  qualified  voters 
of  such  school  district,  who  are  tax- 
payers in  such  district,  at  an  azmual 
meeting  or  a special  meeting,  called 
and  held  for  that  purpose,  the  ^es- 
tion  of  providing  such  traMporiation 
for' ' tEe  pupils  of  such  district | * 


The  above  section  requires  voters  who  are  district 
taxpayers  to  vote  for  the  transportation  of  the  pupils  in 
their  district*  The  bringing  of  the  question  to  the  atten- 
tion of  such  voters  may  be  by  the  board  itself  or  upon  a 
petition,  and  said  question  to  be  presented  at  either  an 
annual  meetix&g  or  special  meeting*  The  said  voters  deter- 
mine the  question  of  transporting,  the  pupils  for  a definite 
period  of  time;  to-wit,  "for  the  whole  car  for  part  of  the 
school  year*"  Section  9197, supra,  provides  further  that 
when  two- thirds  of  the  "voters*  favor  transporting  the 
pupils,  that  then  the  duty  is  vested  in  the  board  of 
directors  to  arrange  and  provide  for  transportation*  The 
Board  of  directors  are  empowered  to  make  all  needful  rules 
and  regulations  and  to  pay  for  the  expense  of  such  out  of 
the  Incidental  fund  of  the  district*  It  is  therefore  seen 
from  a reading  of  Section  9197  that  funds  of  the  district 
will  be  expended  for  free  transportation  of  pupils  of 
such  district,  and,  thez*efore,  a safeguard  has  been  pre- 
scribed by  the  Legislature,  so  that  the  voters  who  are 
district  taxpayers  must  vote  the  power  to  the  board  of 
directors  in  order  to  pay  money  for  the  transportation* 
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It  followa  that  the  limitation  in  Section  9197,  that  the 
question  voted  upon  at  the  annual  or  special  meeting  nust 
be  for  the  free  transportation  of  pupils  "for  the  whole 
or  for  part  of  the  school  year”  means  that  it  is  neces- 
sary to  vote  transportation  each  year,  in  our  opinion* 


II 


»iiO  ARK  KLlGlKhL  TO  VOTE  UPON  THE 
PROPOSri’IOU  0?  FURNISHING  FREE 
TRANSPORTATION  AS  PROVIDED  FOR  IH‘ 

SECTION  9197? 

Section  9107  provides  that  ”sald  board  of  directors 
or  board  of  education  shall  sutmilt  to  the  qualified  voters 
of  such  school  district,  who  are  taxpayers  in  such  district, 
« * « « Provided,  * ♦ * ♦ if  two-thirds  of  the  voters, who 
are  taxpayers,  voting  at  such  election,  «■»*,"  and  whihh 
limits  those  eligible  to  vote  upon  the  question  of  free 
transportation  to  qualified  voter's  who  are  district  tax- 
payers* In  other  words,  a person  may  be  a qualified  voter 
and  yet  not  be  a district  taxpayer;  consequently  such 
person  could  not  vote.  It  thus  takes  a coablnatlon  of  a 
qualified  voter  and  a district  taxpayer  to  be  eligible  to 
vote*  A qualified  voter  is  defined  by  Section  9287, 

Revised  Statutes  Missouri  1929,  as  follows! 

"A  qualified  voter  within  the  mean- 
ing of  this  chapter  shall  be  any 
person  who,  xindar  the  general  laws 
of  this  State,  would  be  allowed  to 
vote  in  the  county  for  state  and 
county  officers,  and  who  shall  have 
resided  in  the  district  thirty  days 
next  preceding  the  annual  or  special 
meeting  at  which  he  offers  to  vote*" 


However,  in  order  to  vote  on  the  transportation 
question,  one  must  be  also  a district  taxpayer.  A per- 
son will  be  a district  taxpayer  if  he  pays  taxes  in  the 
district  in  which  he  votes*  In  other  words,  he  may  be 
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qualified  to  vote  upon  state  and  county  officer  and  a 
taxpayer  in  some  other  district,  but  in  order  to  vote  upon 
the  transportation  question  he  must  be  a taxpayer  in 
the  district  which  votes  transportation,  as  Section  9197 
provides  I "who  are  taxpayers  in  such  districts*" 


Yours  very  truly 


OLLIVjiR  KOLLK 
Assistant  Attorney  General 


APPROVED 


J.  E.  taLOR 

(Acting)  Attorney  General 
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MILITIA  - Sanie  individual  ‘ can  be  Adjutant  General  and"  Jc^ander  of 
the  National  Guard,  but  there  is  no  salary  provided  for 
commanding  the  National  Guard* 


Febxnicry  23,  1938 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  I'-o. 


Lear  Sir  : 


This  Is  to  ecknowledte  your  request  for  an  opinion 
dated  February  12,  1938,  which  reads  as  follows; 

"I  would  like  an  opinion  from  your  office 
as  to  whether  the  same  individual  can 
serve  in  tlie  two  ccpacltles  of  Adjutant 
General  of  I'iscourl  and  Corurandln^:  Cenersl 
of  illssouri  National  C.uard  and  if  so,  is 
he  entitled  to  draw  the  salary  of  both 
Adjutant  General  of  »'isso\arl  and  Cormand- 
In^:  General  of  the  Flssoiorl  National 
Guar  cl  • ” 


Article  V , Section  7,  of  the  klssourl  Constitution 

provides : 

”The  Governor  shall  oe  co.ander- in- 
chief of  the  militia  of  tMs  State ^ 
except  Then  the^  shf lI~De  celled  into 
the  service  of  the  United  States,  and 
may  call  out  the  same  to  execute  the 
laws,  sup,.ress  Insxu'rection  and  repel  • 
Invasion;  but  he  need  not  co  .iiend'  In 
.>erson  unless  directed  so  to  do  b:v  a 
resolution  of  the  v^eneral  Assembl.y 


iursuant  to  the  atove  constitutional  provision,  the 
C.overnor  of  Missouri  Is  commander- in- chief  of  the  Missouri 
National  Guard,  but  need  not  coru  and  in  ..erson  unless  directed 
to  do  so  by  resolution  of  the  General  Assembly. 
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Article  XIII,  Section  6,  iiissouri  Constitution 

provides : 

'’Tlie  Governor  shall  appoint  the  Ad- 
jutant-General , Guartoriiiastei  -General 
and  his  other  sttfl  officers.  He 
shell  also,  vith  the  aG\lce  and  con- 
sent of  the  Senate,  ap^-oint  all  Lejor 
Generals  and  hri^ adier  Generals." 


ijarrs  of  l.o.,  1'935,  pa^je  293,  Section  13834,  provide 

in  part: 


"Officers,  how  appointed,  who  elected  — 
election,  v/here  lield,  how  conducted.  A 
Kajor  General,  to  be  Coriv-andlng  General 
of  the  Ihirty-Flfth  Division,  National 
Guard  of  the  united  States,  when  oc- 
casion for  such  appointment  arises, 
the  coirir.andin:  ^ eneral  of  the  national 
, uard  r.nd  all  ; encral  oTTicers  "shall 
be  a pointed  by  the  governor , t^nd 
with  the  ^vlce  and  consent  of  the 
senate , and  such  officers  sheTl^  at 
the  tire  of  their  appointment,  be 
either  active  general  or  field  officers 
in  the  national  guard  or  shall  have 
served  for  at  least  tv;c  years  as  a 
general  officer  or  a field  officer 
of  the  line  in  the  national  guard  of 
Missouri  invedletely  prior  to  Axigust 
5,  1917.  " 


Section  13844,  R.  S,  ho.  1929,  provides  as  follows: 

"'ihere  sliall  be  _a  co;  r.andlng  ; eneral  of 
the  national  ; uar d v/i th  the  rank  of 
hyltBdler-i  eneral  who  slicll  conmiand 
the  same  a nd  who  shall  be  responsible 
onlj  to  the  governor  for  its  drill, 
equipment,  instruction,  inspection, 
service,  movements,  operations  and 
general  efficiency.  His  office  shall 
be  the  office  of  admlnl stration  and 
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Ms  headquarters  the  headquarters  of 
the  national  f:uard«  The  governor 
shall  exercise  command  through  such 
officer » who  ray  cause  those  xinder 
Ms  command  to  perform  any  lawful 
military  duty  he  may  require  and 
shall  have  full  authority  to  issue 
all  orders  necessary  in  the  premises. 
All  other  com:  ending  officers  shall 
be  responsible  to  the  cocurandlng 
general  for  the  equipment,  drills 
instruction  end  efficiency  of  their 
respective  commands.  Every  com- 
missioned  officer  and  enlisted  man 
shall  be  responsible  to  the  officer 
\mder  whose  immediate  command  he 
serves  for  prompt  and  unhesitating 
obedience,  end  the  ,r eservation, 
care  and  proper  use  of  public  property 
in  Ms  care.  Vvhen  the  commanding 
general  is  absent  from  the  state, 
the  governor  may  designate  the  seMor 
line  officer  on  duty  with  the  military 
forces  of  the  state  to  perform  Ms 
duties,  and  when  so  designated  such 
officer  shall  have  all  the  power  and 
authority  vested  by  law  in  the  com- 
manding general." 


Thus  we  see  that  the  Governor  of  Missouri,  as 
commander-ln-cMef  of  the  National  Guard,  has  tbs  consti- 
tutional and  statutory  power  to  appoint  an  Adjutant  General 
for  Missoxiri,  and  with  the  advice  and  consent  of  the  Senate, 
he  has  also  the  power  to  appoint  a Brigadier  General  and 
delegate  to  him  the  ex-officio  command  of  the  Uissouri 
National  Guard  as  commanding  General  thereof. 

Since  the  Missouri  Governor  has  appointed  the 
Honorable  Lewis  U,  Means  as  Adjutant  General  for  V'issourl, 
and  also  has  delegated  to  him,  he  being  Brigadier  General, 
the  command  of  the  Kissottrl  National  G^rd,  as  its  com- 
manding General,  you  ask  first  if  it  be  legal  for  him  to 
serve  in  these  two  capacities.  There  are  no  specific 
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limitations  in  the  Constitution  or  statutes  prohibiting 
the  same  Individual  from  serving  in  these  two  official 
capacities* 

Article  IX,  Section  18,  Missouri  Constitution, 
expressly  excepts  officers  of  the  Missouri  National  Guard 
from  its  limitations  and  reads t 

”In  cities  or  counties  having  more  than 
two  hundred  thousand  inhabitants,  no 
person  shall,  at  the  same  time,  be  a 
state  officer  and  an  officer  of  any 
county,  city  or  other  munlcipalityj 
and  no  person  shall,  at  the  same  time, 
fill  two  municipal  offices,  either  in 
the  same  or  different  mtinicipalitles; 
but  tMs  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace 
or  officers  of  the  militia*" 


The  exception  found  in  the  above  constitutional 
provision  shows  that  two  militia  offices  in  one  person  can 
rather  be  expected  in  Missouri*  V/e  look  to  the  ccnnmon  law 
to  find  the  rule  applicable  where  one  Individual  be  ap- 
pointed to  serve  in  two  offices* 

46  C*  J.,  page  941,  Section  46^  reads  as  follows: 

"At  common  law  the  holding  of  one  office 
does  not  of  Itself  disqualify  the  in- 
cmbent  from  holding  another  office  at 
the  same  time,  provided  there  is  no  in- 
consistency in  the  functions  of  the  two 
offices  in  question*  But  where  the 
ftinctions  of  two  offices  are  inconsis- 
tent, they  are  regarded  as  incompatible *'t^4  " 


Any  Brigadier  General  appointed  to  act  as  command- 
ing General  of  the  National  Guard  In  Mlssoxiri  also  performs 
duties  in  the  "military  council"  as  pi^jvlded  in  Section 
13824,  R*  S*  Mo*  1929,  which  reads: 
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"There  shall  be  a military  council,  to 
consist  of  the  congnandlnf?  general  of 
the  natloml  ^Tiard,  the  adjutant- 
fioneral  of  the  atate~'^e~~colonels 
commandlnr,  replments 
guard  and  the  colonels  of  organised 
regiments  of  the  reserve  military 
forces  oT  the  state » T5e  commanding 
general  shall  be  the  ^resident  of 
the  cotuacii,  which  council,  except 
as  herein  othervise  provided,  shall 
sustain  the  same  relation  to  the 
military  forces  of  the  state  and  the 
governor  as  the  general  staff  of  the 
army  sustains  to  the  United  States 
army  and  the  president.  The  mili- 
tary cotmcll  shall  fonmilate  plans 
for  the  organization.  Instruction, 
equipment  and  maintenance  of  the 
military  forces  of  the  state,  provide 
for  encampment  and  all  other  field 
and  armory  Instruction  and  make  allot- 
ments of  funds  and  supplies  appropriated 
or  furnished  for  the  support,  equip- 
ment and  maintenance  of  the  military 
fdcee  of  the  state.  All  appropria- 
tions made  for  mllltairy  purposes 
shall  be  apportioned  and  expended 
by  the  council.  Vouchers  and  ac- 
counts covering  the  expendltuz*e  of 
funds  and  appropriations  for  the 
support  of  such  forces  shall  be 
audited  and  paid  only  when  fully 
Itemized,  certified  azid  approved 
by  the  executive  officer  of  the 
ccimcll.  Such  council  shall  meet 
q\iarterly  at  such  time  and  place 
as  the  members  shall  designate. 

Special  meetings  may  be  called  by 
the  governor  or  the  president  of 
the  council,  A majority  of  the  members 
of  the  council  on  duty  within  the  state 
shall  constitute  a quorum  for  the 
transaction  of  Its  business.  The 
council  shall  elect  an  executive  of- 
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fleer,  irho  ehall  keep  full  and  de- 
ialled  records  of  ita  proceedings, 
allotments  end  expenditures,  and  a 
statement  of  vouchers  and  accounts 
audited  and  approved  shall  be  fur- 
nished each  merber  quarterly.  Ihe 
aal^y  of  the  executive  officer 
shall  be  fixed  by  the  coxmoll,  to 
be  palg~from  funds  appropriated 
the  support  of  tnie  military 
forces  of  the  sta^e,  anii  such  salary 
sliall  be  In  addition  to  any  othy 
compensatIon~recelved  by  such  of^ 
fleer  from  either  t^  state  or 
federal  governnent.’' 


The  Adjutant  General  for  the  State  of  Mlssotirl 
has  no  constitutional  duties  prescribed,  but  his  statutory 
duties  are  set  out  In  Section  13825,  R.  S.  lio.  1828,  which 
provides i 

"TOxere  shsdl  ^ an  adjutMit-general 
of  the  state,  to  be  appointed  by 
fKe  governor  by  ^d  with  the  advice 
and  consent  of  the  senate,  who  shall, 
at  the  time  of  his  ai polntment,  be 
either  an  active  officer  In  the 
national  guard  of  Missouri  or  other- 
wise qualified  for  his  duties  by  two 
years'  continuous  service  as  a com-  / 

missioned  officer  In  the  national  gtiard 
of  Missouri  Immediately  prior  to 
August  5,  1817«  His  appointment  as 
adjutant-general  shall  not  vacate 
Ms  commission  In  the  national  guard. 
fle  shall  sustain  the  relation  to  the 
t overnor  of  military  secretary.  Be- 
fore entering  upon  the  duties  of  Ms 
office,  the  adjutant- general  shall  file 
In  the  office  of  the  state  auditor,  to 
be  approved  by  him,  a bond  for  twenty 
thousand  dollars,  conditioned  for  the 
faithful  performance  of  Ms  duties. 
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He  shall  receive  as  compensation  for 
his  services  as  adjutant-general  the 
sum  of  tliree  thousand  five  hundred 
dollars  per  annum,  payable  monthly 
out  of  the  state  treasury^  The  ad- 
jutant-general shall  keep  on  file  In 
his  office  a complete  record  of  the  en- 
listment, comznlsalon  and  service  of 
all  officers  and  enlisted  men  In  the 
military  service  of  the  state,  of  all 
property  Issued  and  In  the  hands  of  the 
same,  and  generally  be  the  custodian  of 
all  books,  records  and  docisnents  required 
to  be  kept  by  such  department.  He 
shall  have  a chief  clerk  to  be  appointed 
by  him  from  the  officers  of  the  national 
gxiard.  The  adjutant-general  shall.  If 
required  by  the  governor,  be  the  cus- 
todian of  all  property  purchased  for, 
allotted  or  issued  to  the  mllltaz^ 
forces  of  this  state  and  keep  a cor- 
rect account  of  the  same.  He  shall 
have  a property  officer  to  be  ap- 
pointed by  him  from  the  officers  of 
the  national  guard.  The  sqlary  of 
such  property  officer  shall  be  fixed 
by  the  adjutant-general  at  such  sum 
as  he  may  deem  proper,  not  to  exceed 
eighteen  hundred  dollars  per  enmaa, 
to  be  paid  monthly  out  of  the  state 
treasury.  There  shall  be  a division 
of  pensions  and  f/ar  records  In  the 
office  of  the  adjutant-general,  and  In 
such  division  shall  be  kept  the  records 
of  all  members  of  the  national  guard 
called  Into  service  of  the  United  States, 
the  volunteer  troops  of  the  state  who 
served  In  the  war  of  1812,  the  ^.exlcan 
war,  the  Semlzwle  war,  the  Civil  war, 
the  Spanlah-Amerlcan  war,  the  war  with 
Germany  and  all  other  Missouri  war 
records.  In  such  division  shall  like- 
wise be  kept  the  colors,  standards, 
and  battle  flags  of  such  troops. 

There  shall  be  a commissioner  of 
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penalona,  war  clalraa  and  recorda  to  be 
appointed  by  the  adjutant-general,  and 
auch  commlaeloner  ahall  receive  an  an- 
nual aalary  of  eighteen  hundred  dollars 
payable  monthly  out  of  the  atate  treaa- 
ury*  The  duty  of  auch  commiasioner 
shall  be  to  keep  such  records,  to  fur- 
nish certified  copies  of  the  same 
when  required  and  to  furnish  all  data 
and  information  required  by  any  soldier 
who  volunteered,  enlisted  or  was 
drafted  from  this  atate  in  prosecuting 
any  claim  for  pension,  bounty  or 
other  allowance  to  which  he  may  be 
entitled  or  for  any  other  purpose} 
Provided,  that  no  such  person  shall 
be  appointed  such  commiasioner  of 
pensions,  war  claims  and  records  un- 
less he  ahall  have  served  as  a sol- 
dier from  this  state  as  a men.ber  of 
the  national  guard  or  as  a volunteer 
or  drafted  man  in  one  of  the  wars 
above  mentioned*” 


The  duties  of  one  individual  serving  as  both 
Adjutant  General  for  kllssourl  and  as  commanding  General 
of  the  Missouri  National  Guard,  are  in  their  essence 
similar,  identical  and  overlapping,  yet  neither  office 
carries  with  it  statutory  power  to  exercise  supervisory 
control  over  the  other* 

As  provided  in  Section  13825,  supra,  the  Adju- 
tant General  sustains  ”the  relation  to  the  governor  of 
military  secretary*”  As  provided  in  Section  13844,  supra, 
the  commaitdlng  General  is  the  office  of  administration 
and  his  headquarters  the  headquarters  of  the  National 
Guard* 


46  C*  J.,  page  937,  Section  32,  reads  in  parti 

”There  la  a presisuption  in  favor  of 
eligibility  of  one  who  has  been  e- 
lected  or  appointed  to  piablic  office*” 
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Answering  your  firat  question,  we  ere  of  the 
opinion  that  In  Missouri  the  sajse  Individual  can  serve 
In  the  two  oepecltles  of  Adjutant  General  of  Missouri 
and  comiJindlng  General  of  the  Mlasoxu*!  National  Guard. 

Vre  now  proceed  to  answer  yo\ir  second  question,  • 
Is  the  Honorable  liOwls  M.  Moans  now  entitled  to  draw  the 
salary  as  Adjutant  General  of  Missouri  and  coimriandlng 
General  of  the  Mlssovirl  National  Guard? 

In  State  ex  rel.  Bybee  vs.  Hackmann,  276  Mo.  110 
l.c.  116;  207  S.  W.  64,  the  court  laid  down  the  rule  to 
be  followed  by  the  State  Auditor  when  they  saldt 

"For  It  Is  fundamental  that  no  officer 
In  this  State  can  pay  out  the  money  of 
the  State  except  ptirsuant  to  statutory 
authority  authorising  and  warranting 
such  payment." 


40  C.  J«,  page  677,  Section  40  has  this  to  say 
about  the  pay  and  allowance  of  militia  officers: 

"An  officer  Is  not  entitled  to  pay  and 
allowance  where  no  provision  therefor 
Is  made  by  law.  borne  statutes  provide 
for  the  payment  of  officers  In  certain 
'cases,  as  where  they  are  In  active  or 
actual  service.  In  aid  of  the  civil 
authorities,  or  during  encampments, 
maneuvers,  or  other  exercises.  ***  ” 


46  C.  J.  page  1014,  Section  233  reads  In  part: 

"Public  officers  have  no  claim  for  of- 
ficial services  rendered,  except  where 
and  to  the  extent  that  compensation  Is 
provided  by  law,  and,  when  no  compensa- 
tion Is  so  provided,  the  rendltl§h  of 
such  service  Is  deemed  to  be  gratui- 
tous • 
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As  to  joviT  second  question,  although  ve  have 
cited  you  the  Constitution  and  statutes  shoving  the 
creation  of  the  office  of  comiaandlng  General  of  the 
Klssoio*!  National  Guard,  ve  have  not  been  able  to  dis- 
cover any  statutory  salary  connected  vlth  said  office, 
as  such,  and  consequently  ve  are  of  the  oplxilon  that 
the  ccsntnandlng  General  la  entitled  to  no  salary  for 
serving  as  cotmandlng  General  of  the  National  Guard. 

V«e  reapeotfully  c all  jovr  attention  to  the 
provisions  of  Section  13824,  supra,  which  places  the 
coBurandlng  Ganeral  on  the  "mill  tax^y  council”,  and  con- 
tains pz*ovl8lons  authorizing  that  body  to  elect  an 
”exeeutlve  officer”  and  fixes  the  salary  of  said  ex- 
ecutive officer  "to  be  paid  from  funds  appropriated 
for  the  support  of  the  military  foirces  of  the  state”. 
Said  section  further  provides,  "such  salary  shall  be 
In  addition  to  any  other  compensation  received  by  such 
officer  from  either  tiie  State  or  Federal  govertanent”. 
l^e  are  InfortfiSd  that  all  commanding  Generals  since  this 
enactment  have  held  theijfr  office  of  "executive  officer” 
and  liave  received  a salary  as  "executive  officer”  under 
the  provisions  of  this  statute,  and  that  they  made  no 
clalse  for  salaries  as  Commanding  Generals. 


Respectfully  submitted. 


VAt.  OKK  SAV<Y£RS 
Assistant  Attorney  General 


APPROVED I 
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PENAL  IWSTITeT10«4^ 

PRISONERS: 

BARBERS : 


Prisoners  may  do  barber  work  for  guards 
and  other  employees  of  penal  institutions 
if  the  commissioners  of  the  department  of 
penal  institutions  permit  it. 

February  28,  1936 

) 

) 


Mr.  J.H‘.  Skaggs,  Treasurer 
Barbers*  State  Board  of  Examiners 
for  State  cf  tdssouri, 

705  Federal  Cwnmerce  Trust  Bldg*, 

208  N.  Broadway, 

St.  Louis,  Missouri. 

Dear  Sin 

This  is  to  acknowledge  receipt  of  yours  of  February  24, 
1938,  requesting  an  official  opinion  from  this  department  whidi 
is  as  follows  I 

"I  have  received  nvunerous  conqjlaints  from 
the  licensed  barbers  in  Jefferson  City  to 
the  effect  that  the  prison  barbers  in  the 
Penitentiary  are  doing  the  barber  work  for 
the  Ouairds,  Attendants  and  various  other 
state  Employees  working  at  the  Penitentiary 
and  receiving  State  Salaries. 

I have  also  received  a complaint  from  the 
Barbers  Iftilon  at  Jefferson  City  iidiereln  they 
state  that  they  can  see  no  objection  to  the 
prison  barbers  doing  work  for  the  prisoners 
in  the  Institution  but  they  do  not  feel  that 
they  should  be  permitted  to  do  barber  wcrk 
for  the  various  State  employees  woz^ng  theie . 

This  woz4c  they  feel  should  go  to  the  licensed 
barbers  in  Jefferson  City. 

Therefore,  I would  appreciate  an  opinion  from 
you  as  to  whether  or  not  it  is  lawKil  for 
prisoners  who  are  unlicensed  barbers  to  prac- 
tice the  occupation  of  barber  on  the  persons 
of  various  State  Snployees  idio  are  working  at 

the  penitentiary  and  receiving  State  Salaries. 

/ 

Hopln^j  to  receive  this  opinion  from  you  in 
regards  to  this  matter  at  your  earliest  possible 
convenience,  I am,  " 


Mr.  J.  H.  Ska(^8 
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The  comnlas loners  of  the  department  of  penal  Inatltu- 
tlons  manage  and  control  the  State  Penitentiary  at  Jeff'erson 
City,  Missouri. 

Section  8328  R.S.  Mo.  1929  provides  as  follows! 

"With  reference  to  the  said  state  pen- 
itentiary and  prison  located  at  Jefferson 
City  the  ooinniss loners  of  the  department 
of  penal  institutions  s all  have  and  exer- 
cise all  the  rights  and  powers,  and  per- 
fora  all  the  duties  and  functions,  here- 
tofore exercised  and  performed  by  the  state 
prison  board  as  set  forth  and  defined  in 
article  5,  of  this  chapter,  and  such  other 
powers  and  duties  with  reference  thereto  as 
may  be  authorised  by  law.” 


By  this  section  the  connissioxxers  have  the  powers  and 
duties  wtolch  the  state  prison  board  had  prior  to  its  passage. 
Section  8338  R.S.  Mo.  1929  pro'  Ides  as  follows! 


"The  state  pzdson  board  shall,  subject  to 
law,  have  the  exclusive  government,  regula- 
tion and  control  of  the  Missouri  state 
penitentiary,  the  Missouri  refoxmatory,  the 
industrial  home  for  girls,  the  industrial 
home  for  negro  girls  and  of  all  other  penal 
or  z^formatory  institutions  hereafter  creat- 
ed and  of  all  persons  who  now  are  or  irtio 
hereafter  shall  be  legally  sentenced  to  either 
of  the  institutions  hereimbove  mentioned  or 
referred  to  and  who  shall  be  oomnitted  to 
the  custody  of  said  board,  and  said  board 
shall  make  and  enforce  such  by-laws,  rules 
and  regulations  as  they  from  tine  to  time 
deem  necessary  and  proper  in  the  management 
of  all  Institutions  or  pez*8ons  now  or  here- 
after legally  con&nitted  to  said  board,  and 
shall  be  vested  with  and  possessed  of  all 
other  powers  and  duties  necessaxy  and  proper 
to  enable  it  to  carry  out  fully  and  effectually 
all  the  puirposes  of  this  article.  Said  board 
shall  enqploy  and  atsdl  times  control  a wea*den, 
deputy  warden,  superintendent  of  industries, 
superintendents,  matrons,  i^ysicians,  chap- 
lains, trade  foremen,  turnkeys  and  guards, 
and  all  other  officers  and  employes  as  the 
board  may,  under  lew,  from  tiiiie  to  time  deem 
necessaiy  and  proper  for  the  efficient  admin- 
istration of  -said  board." 
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And  Section  8341  R.S.  Mo.  1929  provides  as  follows: 

"The  state  prison  board  shall  at  all 
times  and  tinder  all  circumstances 
mentioned  or  authorised  under  this 
az*tlcle  reserve  the  supervision  of  all 
pirlsoners  under  sentence  and  coconltted 
to  said  board." 

Chapter  103  R.S.  Mo«  1929  contains  the  laws  of  this  state 
relating  to  barbering  and  the  Stote  Board  of  Barber  Examine x'S. 
Section  13533  R.S.  Mo.  1929  which  Is  a part  of  the  aforesaid  chap-* 
ter  defines  the  term  "barber"  as  follows: 

"Any  person  who  Is  engaged  In  the  ca- 
pacity so  as  to  shave  the  beard  or  cut 
and  drr>38  the  hair,  for  the  general  pub- 
lic, shall  be  construed  as  practicing 
the  occupation  of  barber,  and  the  said 
barber  or  barkers  shall  be  required  to 
fulfill  all  requirements  within  the 
meaning  of  this  chapter." 

Only  the  person  who  barbers  for  the  "general  public"  Is  within  the 
act  and  subject  to  the  regulation  prescribed  by  the  aforesaid  chap- 
ter. 


Prom  our  research  on  this  question,  we  do  not  think  that 
the  prison  xs  do  barbering  for  gtiards  and  employees  of  the 
prison  would  come  within  the-  classification  of  the  barber  as  de- 
fined by  the  statutes  beoavise  they  are  not  holding  ttxenselves  out 
to  do  such  work  for  the  general  public. 

We  do  not  find  any  statutory  provisions  relating  to  con- 
victs which  pzx^bit  them  from  performing  this  work  In  the  prison, 
providing  the  prison  officials  permit  It,  nor  we  do  not  find  any 
law  prohibiting  the  guards  or  eoployees  of  these  Institutions  from 
having  such  services  performed  by  the  prisoners  If  they  so  choose. 

By  Section  8338,  supra,  this  regulation  Is  entirely  within 
the  powers  of  the  cooriissioners  of  the  department  of  penal  Insti- 
tutions. The  legislature  has  not  delegated  to  any  other  person  or 
body  the  supervision  and  regulation  of  the  conduct  or  the  prisoners 
at  the  penitentlory. 


CONCLUSION 

It  Is,  theiwfore,  the  opinion  of  this  depaz*tinent  that  the 
convicts  who  do  barber  work  for  guards  and  employees  at  the  state 
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prison  and  for  prisoners  thereat,  do  not  oome  within  the  pro- 
visions of  chapter  103,  R.3.  Mo.  1929  entitled  "Barberlng— State 
Board  of  Barber  Examiners”,  and  that  as  they  do  not  engage  in 
barberlng  for  general  public,  they  are  not  barbers  as  defined 
by  Section  13533. 

V<e  are  further  of  the  opinion  that  the  commissioners  of 
the  department  of  penal  institutions  only  have  author!^  to  per- 
mit or  prohibit  the  convicts  from  doing  this  work  for  guards  and 
other  eBq;)loyee8  of  said  instituticm. 

Reape  etfuUy  autnltted. 


TYRE  W.  bURT:N 
Assistant  Attorney  General 


ArPROVEDt 


TrmmzR 

(Acting)  Attorney  General 
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SCHOOLS:  The  School  Board  of  the  Rural  District  has  the 
right  tp  pay  for  the  nine  months  term  without 
the  vote  of  the  inhabitants. 


April  6,  193a 


Hon,  Wayne  V,  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Uiasouri 

Dear  Mr,  Slankard: 


This  department  is  in  receipt  of  your  letter  of 
March  24th  whez^in  you  request  an  opinion  based  on  the 
following  facts: 

"I  would  like  yo\ir  opinion  on  the 
following: 

A rural  school  district  in  this 
County  Imving  an  average  daily  at- 
tendance of  less  tlian  fifteen  pu- 
pils, was  required  by  the  State 
Superintendent  to  transport  the 
pupils  of  such  district  to  another 
district.  The  pupils  in  this  in- 
stance were  transported  to  Stella 
School  District  and  have  been  at- 
tending there  since  the  beginning 
of  the  school  year,  A contract 
was  made  with  the  Board  of  the 
Stella  School  District  by  the 
Board  of  the  rural  school  district 
to  pay  V3*  ^ poz*  Pupil,  per  month  ' 
for  transportation  and  tuition. 

The  Stella  school  tem  is  for  nine 
months.  The  zniral  school  term  has 
been  in  the  past,  eight  months. 

Does  the  school  board  of  the  rural 
district  have  the  right  to  pay  for 
the  nine  months  term  in  the  Stella 
School  without  a vote  of  the  in- 
habitants of  the  rural  school  dis- 
trict at  the  anniial  meeting  of 
such  district. 
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It  Is  very  necessary  that  I have 
this  opinion  prior  to  April  6th, 
if  it  is  possible  for  you  to  fur  - 
nish  the  sane,  as  that  is  the 
date  on  which  the  annual  school 
meeting  will  bo  held.  If  you  are 
unable  to  supply  the  opinion  by 
that  date  will  you  please  let  me 
know, " 


There  are  a number  of  sections  dealing  with  the 
question  of  transportation.  Section  9197  R,  S,  Mo, 
1929,  is  as  follows! 


"Whenever  the  board  of  directors 
of  any  school  district  or  board 
of  education  of  a consolidated 
district  shall  deem  it  advisable, 
or  when  they  shall  be  requested 
by  a petition  of  ten  taxpayers  of 
such  district,  to  provide  for  the 
free  tiransportatlon  to  and  from 
school,  at  the  expense  of  the  die* 
trlct,  of  pupils  living  more  than 
one-half  nile  fror.  the  schoolhouso, 
for  the  whole  or  for  part  of  the 
school  year,  said  board  of  direc- 
tors or  board  of  education  shall 
submit  to  the  qualified  voters  of 
such  school  district,  who  are  tax- 
payers in  such  district,  at  an  an- 
nual meeting  or  a special  meeting, 
called  and  held  for  that  purpose, 
the  question  of  providing  such 
transportation  for  the  pupils  of 
such  school  dlstrioti  Provided, 
that  when  a special  meeting  is 
called  for  this  purpose,  a due 
notice  of  such  meeting  shall  be 
given  as  provided  for  in  section 
922b,  If  two-thirds  of  the  voters, 
who  are  taxpayers,  voting  at  such 
election,  shall  vote  in  favor  of 
such  transportation  of  pupils  of 
said  school  district,  the  board 
of  directors  or  board  of  education 
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shall  arraxi^e  tor  and  provide  such 
transportation,  'Tl.e  board  of  direc- 
tors or  board  of  education  shall 
have  authority  and  are  empowered 
to  make  all  needful  xnilos  and  regu- 
lations for  the  free  transportation 
of  pupils  herein  provided  for,  and 
are  authorised  to  ana  shall  require 
from  every  person,  employed  for  that 
purpose,  a reasonable  bond  for  the 
faithful  discharge  of  his  duties,  as 
prescribed  by  the  board.  Said  board 
of  c’ireotors  or  board  of  education 
shall  pay  by  warrant  the  expenses  of 
such  transportation  out  of  the  In- 
cidental fund  of  the  district,  * 

It  appears  that  this  section  refers  to  districts 
as  it  uses  the  tern  "any  school  district”.  Therefore, 
it  would  include  rural  school  districts. 

Section  9354,  the  pertinent  part.  Is  as  follows! 

”The  question  of  transportation  of 
pupils  may  be  voted  upon  at  the 
special  meeting  above  provided  for. 

If  notice  Is  given  that  such  a vote 
will  be  taken.  If  transportation  is 
not  provided  for  in  any  school  dis- 
trict forxaed  luider  the  provisions  of 
sections  9351  to  9356,  Inclusive,  It 
shall  than  be  the  duty  of  the  board 
of  direotoz*8  to  maintain  an  elemen- 
tary school  within  three  and  one-half 
■lies  by  the  nearest  traveled  road  of 
the  home  of  every  child  of  school  age 
within  said  school  district!” 

which  refers  to  transportation  In  consolidated  school 
districts  as  it  mentions  Section  9351  to  9358  inclusive. 
Therefore,  even  though  it  presents  an  apparent  conflict 
with  tlie  provisions  of  9397  heretofore  quoted,  yet  it 
does  not  relate  to  rural  school  districts.  Section  9270-v 
relates  to  transportation  when  there  are  less  than  fif- 
teen pupils  in  the  district! 

”lf  any  district  in  this  state  shall 
have  an  average  daily  attendance  of 
less  than  15  pupils  as  shown  by  the 
records  of  the  last  previous  school 
year,  the  state  superintendent  shall. 
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In  lieu  of  such  state  aid,  after  ln~ 
vestlgatlon  that  oonvlnoes  him  that 
It  would  be  to  the  best  Interests  of 
all  oonoerned,  require  the  board  to 
provide  for  the  transportation  of  the 
pupils  of  such  district  to  other 
public  school  or  schools,  provided 
that  the  total  expense.  Including 
transportation  and  tuition  paid  by 
the  state,  shall  not  exceed  the  amovint 
that  the  state  would  have  otherwise 
< paid  to  such  district,” 

This  Section  appears  to  be  applicable  to  the  point 
under  discussion. 


CONCLUSION 


By  tlie  provisions  of  Section  9197  It  does  not  appear 
that  It  Is  necessary  that  the  x>atron8  of  the  district  must 
vote  on  the  question  of  transportation,  but  that  the  board 
may,  of  Its  own  discretion,  provide  for  transportation  of 
the  pupils  of  such  school  district.  By  the  terms  of  9270-q, 
It  does  not  appear  that  It  Is  necessary  for  the  patrons  to 
vote  upon  the  question,  as  the  State  Superintendent  re- 
quires the  Board  to  provide  for  the  transportation  of  the 
pupils. 

Therefore,  we  are  of  the  opinion  that  the  school  board 
of  the  rural  scliool  district  has  the  right  to  pay  for  the 
nine  months  terms  In  the  Stella  School  without  the  vote  of 
the  Inhabitants,  In  this  connection  we  are  enclosing  an 
opinion  rendered  by  this  department,  karch  23,  1935,  to 
Honorable  0,  R,  Breldensteln,  wherein  the  effect  of  Section 
9197  discussed  and  even  though  It  has  no  direct  bearing  on 
the  question  Involved,  we  enclose  the  same  for  your  Infor- 
mation, 

Respectfully  submitted. 


OLLIVER  W,  N01£N 

APPROVED!  Assistant  Attorney  Ceneral 


JTXTaTEoS 

(Acting)  Attorney  General 
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Ron.  Forrest  Rmlth 
State  i^oxdltor 
Jefferson  City,  Missouri 

i>ear  sir; 


This  department  Is  In  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 


"Section  69,  p.  126  Lawa  of  Mo.  1937 
proYldes  for  an  appropriation  of 
v5,000  to  he  spent  In  the  "care  of 
monument  In  France  and  care  of  burial 
places  In  iiiurope.  * 

"'•.e  haTe  a copy  of  an  opinion  ren- 
dered by  your  office  holding  that  the 
OoTemor  has  power  to  appoint  three 
persons  to  carry  out  the  provisions 
of  Sec.  69. 


"I  vrould  like  to  hove  a written  opinion 
from  your  office  as  to  whether  the  ex- 
penditure of  this  luoney  under  Sec.  69 
falls  within  Chapter  72  of  Revised 
;>tatute8  of  Uo.  under  Sec.  11405,  which 
section  provides  that  all  sums  In  ex- 
cess of  ^1.00  must  be  supported  by  re- 
ceipts or  supporting  data  that  the  money 
has  been  paid  out  by  the  person  claiming 
re Imbursement • " 


This  departjnent.  In  an  opinion  rendered  to  the 
Honorable  Lloyd  C.  Stark  on  April  6,  1936,  held  that  the 
traveling  expenses  of  persons  chosen  by  the  Cover nor  to  care 
for  monuuents  and  burial  places  for  Mlssoiurl's  dead  In 
France  could  be  paid  out  of  money  appropriated  by  Section  69, 
page  126,  Laws  of  Missouri,  1937. 


Hon.  for rest  omith 


2 


Hay  4,  1936 


beotion  11405,  ii.S.  idlsaouri,  1929,  prorides  regu- 
lations for  expense  aooounts  of  persons  trareling  on  business 
for  tba  state,  and  pro  Tides  in  part  as  follows: 

'*If  any  Item  of  expense  exceeds  one 
dollar  (^1.00),  it  shall  be  supported 
by  a sub- voucher  or  receipt  signed  by 
the  person  to  whoa  payosnt  was  made 
by  the  off icial, employe  or  person 
traveling  at  the  public  expense  as 
herein  provided  and  such  sub-voucher 
or  receipt  shall  show  In  detail  the 
Infonaatlon  required  by  this  section. 

Also  the  place  and  date.** 

It  will  be  noted  that  the  above  statute  provides 
that  any  "iMrsoc  traveling  at  the  public  expense”  oust  have 
a signed  receipt  if  any  item  of  expense  exceeds  one  dollar 
(i^l*00),  such  receipt  to  be  signed  by  the  person  to  whoa 
payment  is  made. 

Ilie  language  of  the  statute  is  plain  and  unambiguous, 
and  in  such  a orse,  "there  is  no  occasion  for  construction". 
69  C.J.  953;  Cummins  v.  Xansas  City  Itiblic  bervice  Company » 

66  b.W.  Snd  920. 

iiS  was  said  in  State  ex  rel.  Cobb  v-.  Thoapson,  5 
b.W.  2nd  57;  319  Ho.  492,  "courts  are  not  peraitted  to  search 
for  meanings  beyond  the  statute  where  the  language  is  uneus- 
biguous". 

Since  the  meaning  of  Section  11405,  supra,  is  plain 
and  the  persons  who  are  to  care  for  the  monuments  and  graves 
in  France  clearly  come  within  its  purview,  such  persons  must 
meet  the  requirements  of  said  statute. 


CCNCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  those  persops  ^o  are  to  care  for  the  monuments  and 
graves  in  France,  under  the  provisions  of  Section  69,  page 
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26,  Laws  of  Missouri,  1937,  must  obtain  signed  receipts 
for  STery  iten  of  ez^nse  which  exceeds  one  dollar  (#1.00) 
in  compliance  with  Section  11405,  R.S.  Missouri,  1929. 


HespectfuUy  submitted. 


OLLIYKR  V;.  NOLLN 
^^sistant  Attorney  Qeneral 


^PROVED  By: 


(Acting)  Attorney  Qeneral 


aO’KiVaL 


SCHOOLS: 


Rural  school  district  may  ooixdeiin 
property  adjacent  to  a school  for 
pleyground  purposes, 


Mr.  Wayne  V.  Slankard, 

Prosecuting  Attorney, 

Newton  Cotanty, 

Neosho,  Missouri. 

Dear  Sin 

This  will  acknowledge  receipt  of  your  request  dated 
May  12,  1938  for  an  official  opinion  which  request  Is  as 
follows I 


"I  would  like  your  opinion  on  the 
following  t 

The  rux^l  a<^ool  district  In  this 
County  has  only  one»half  acre  of 
groimd  In  their  school  house  site. 

As  1 understand  It  frc»:2  them,  be- 
fore their  school  will  be  State’ 
approved,  they  must  have  at  least 
an  aero  for  play  ground  purposes. 

They  are  imable  to  agree  with  the 
omer,  as  to  the  price  to  be  paid 
for  such  additional  ground.  De* 
sire  to  know  whether  or  not  such 
district  Is  en^owered  to  condemn 
such  additional  play  grotinds.” 

Section  9215,  R.S.  Mo.  1929  reads  as  follows: 

"Whenever  any  district  shall  se- 
lect, at  the  annual  or  any  special 
meeting,  one  or  more  sites  for  one 
or  more  schoolhouses,  or  the  board 
of  education  In  city,  town  or  con- 
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aolldated  sohool  dl strict,  under 
the  provislona  of  the  statute 
applicable  thereto,  shall  locate, 
dlreet  and  authorise  the  purchase 
of  sites  for  schoolhouses,  libraries, 
offices  and  public  parks  and  play- 
groxinds,  or  additional  ^rounds  ad- 
jacent to  sehoolhoxase  alte  or  sites, 
and  cannot  agree  with  the owner 
thereof  as  to  the  price  to  be  paid 
for  the  same,  or  for  any  other  cause 
cannot  seouie  a title  tliereto,  the 
board  of  directors,  or  board  of 
education  aforesaid  nay  proceed  to 
oondesm  the  same  In  the  saiue  manner 
as  provided  for  condemnation  of  right 
of  way  In  article  2,  chapter  7,  R*S« 

1929,  and  upon  such  condemnation  and 
the  payment  of  the  aipraisement,  as 
therein  provided,  the  title  of  said 
. lot  or  land  shall  vest  In  the  board 
of  directors  or  board  of  education 
aforesaid  for  use  In  trust  for  the 
district  and  the  purposes  for  which 
the  same  was  so  selected  and  located. 

All  laws  or  parts  of  laws  In  conflict 
with  this  law  are  hereby  repealed.* 

This  section  is  applicable  to  all  classes  of  schools 
and  applies  especially  to  rural  sohool  districts.  Under 
this  section  you  will  notice  that  Miy  district  shall  se- 
lect, at  the  annual  or  special  me et^ng,  additional  groiuida 
adjacent  to  aohoolhouse  site  or  slt  ;s.  Also  this  section 
provides  for  condemnation  imder  eminent  domain  as  described 
in  condesBiatlon  of  right  of  way  In  article  2,  chapter  7 of 
the  Revised  Statutes  of  1929.  This  article  was  amended  in 
the  Session  Lews  of  1951,  at  pa^e  171  only  to  the  effect 
of  interlining  "telephone”  and  "street  zwiilway”,  and  in  no 
way  affect  the  procedure  of  the  condemnation. 

This  section  was  upheld  in  the  case  of  Gladney  et 
al.  V.  Gibson  and  School  District  of  Hlsberry,  Missouri, 

208  Mo.  App.  70. 


Mr 
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If  the  condemnation  of  the  additional  ground  as 
set  out  in  your  letter  provides  for  an  increase  of  the 
tax  levy,  it  woiild  he  advisable  to  jread  Section  9226,  R. 
S«  Ho*  1929.  The  proeediu*e  of  the  oondeisiE ti on  is  too 
lengthy  to  set  out  in  this  opinion  but  should  follow 
all  of  article  2,  chapter  7,  Revised  Statutes  of  Missouri 
1929,  and  Session  Laws  of  1931,  page  171* 


CONCLUSIOH 


In  view  of  the  above  section  which  applies  to  all 
classes  of  schools,  it  is  the  opinion  of  this  office 
that  the  rural  school  district  in  your  county  is  empower^ 
ed  to  condemn  such  additional  land  adjacent  to  s<^oolhouse 
thereon  situated. 


Respectfully  submitted 
W.  J.  BURKE 

Assistant  Attorney  General 


Ai  PROVED: 


TTTmTIM 

(Acting)  Attorney  General 


VVJBtDA 


SALARIES  AtiD  PEES 
COUNTY  JIDGES: 


Jasper  County  Judges  shall  receive 
five  dollars  per  day  as  salary  as 
Judge  of  the  county  court  and  twelve 
hundred  dollars  each  per  annum  as 
members  of  the  board  of  road  overseers* 


May  24,  1938 


Honorable  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Ulssourl. 

Dear  Sir: 

This  la  In  reply  to  yours  of  May  18,  roquestlnt:;  an 
official  opinion  from  this  department  based  upon  the  follow- 
ing letter: 

"Will  you  kindly  advise  me  the  proper 
basis  of  compensation  for  the  members 
of  the  County  Court  of  Jasper  County 
for  the  years  1935-1936  and  1937," 

Section  2092,  page  204,  Laws  of  I«Ilssourl,  1933,  pro- 
vides In  part  as  follows: 

"In  all  counties  of  this  state  now 
or  hereafter  having  seventy- five 
thousand  Inhabitants  and  less  than 
ninety  thousand  Inhabitants,  the 
Judges  of  the  county  court  shall 
receive  an  annual  salary  of  twenty- 
five  hundred  dollars.  Said  salary 
to  be  In  lieu  of  the  per  diem  here- 
tofore allowed  by  law  to  said  Judges 
as  Judges  of  the  covinty  oovirt,  and 
In  lieu  of  the  salary  heretofore 
allowed  by  law  to  said  Judges  as 
members  of  the  board  of  road  over- 
seers, under  the  provisions  of  sec- 
tion 7892,  R.S,  1929,*  ***** 
**************** 
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In  all  co\mtles  of  this  state  now 
or  hereafter  having  less  than  seventy** 
five  thousand  Inhabitants,  the  jud{jes 
of  the  county  coxirt  shall  receive  for 
their  services  the  sum  of  five  dollars 
per  day  for  each  day  necessarily  en- 
gaged In  holding  court.  In  addition 
to  the  salaries  herein  authorised  to 
be  paid  to  Judges  of  the  coTonty  court 
In  counties  having  seventy-five  thousand 
Inhabitants  or  more,  and  In  addition 
to  the  per  diem  herein  authorized  to 
be  paid  to  the  Judges  of  the  county 
court  In  counties  having  less  than 
seventy-five  thousand  Inhabitants, 
said  Judges  shall  receive  five  cents 
per  mile  for  each  mile  necessarily 
traveled  In  going  to  and  returning 
from  the  place  of  holding  county  court, 
provided  that  such  mileage  shall  be 
charged  only  once  for  each  regular 
term,  and  no  mileage  shall  be  paid 
for  any  special  or  adjourned  term." 

Section  7892,  R.  S.  Mo.  1929  provides  as  fo?ulovjs: 

"The  Jxidges  of  the  ooxmty  coiu’ts  In 
all  ooimtles  In  this  state  idiloh  now 
have,  or  may  hereafter  have,  a popula- 
tion of  not  less  than  50,000  nor  more 
than  200,000  Inhabitants,  and  which 
now  have,  or  may  hereafter  have,  more 
theoi  two  hundred  miles  of  macadamized 
or  rook  public  roads,  and  which  now 
have,  or  may  hereafter  have,  a total 
taxable  wealth  of  over  twenty-five 
million  dollars  and  not  containing  a 
city  of  the  first  class  shall  be  and 
constitute  a board  of  road  overseers 
for,  such  counties  Ibr  the  pvirpose  of 
seeing  that  the  fund,  provided  for  by 
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subdivision  two  of  section  9874  shall 
be  expended  as  provided  in  said  second 
subdivision  of  said  section  9874,  and 
for  the  purpose  of  seeing  that  the 
roads  contemplated  by  said  subdivision 
of  said  section  are  each  and  every  one 
kept  in  good  repair,  and  for  the  pur- 
pose of  personally  viewing  now  road 
and  bridge  sites  which  are  the  subject 
of  petitions  for  improvement,  and  for 
the  purpose,  through  personal  super- 
vision, of  seeing  that  all  road  im- 
provements are  completed  in  a good 
and  workmanlike  manner,  and  that  all 
work  of  every  kind  done  on  the  county 
roads  is  done  in  a proper  workmanlike 
manner.  Each  member  of  said  board 
shall,  as  compensation,  solely  for  his 
services  as  such  road  overseer  receive 
a salaxy  of  twelve  hundred  dollars  per 
annum  to  be  paid  by  the  county,  month- 
ly, in  equal  monthly  installments  out 
of  the  fund  mentioned  in  said  subdivision 
two  of  section  9874.  The  time,  place 
and  manner  of  holding  meetings  of  said 
board  and  the  irules  and  regulations  for 
the  perfozmoance  of  the  duties  shall  be 
fixed  by  said  boai*d." 

From  a research  on  your  question,  we  find  the  popula- 
tion of  Jasper  County  at  the  last  decennial  census  was 
seventy  three  thousand  eight  hundred  and  ten  (73,810),  there- 
fore, the  salary  of  the  county  Judges  of  that  county  would 
come  within  the  classification  of  counties  of  seventy-five 
thousand  or  less  which  would  make  the  salary  of  each  county 
Judge  five  dollars  per  day. 

VVe  also  find  the  valuation  of  Jasper  County  is  in 
excess  of  twenty-five  million  dollars  (^25,000,000. 00) ; 
that  it  does  not  contain  a city  of  the  first  class,  however, 
we  do  not  find  upon  our  research  that  this  county  now  has 
two  htindred  miles  or  more  of  macadamized  or  rock  roads. 
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We  do  find  that  they  did  have  this  number  of  miles  of 
rock  road  at  the  time  of  the  case  of  State  v,  Lee 
hereinafter  referred  to,  and  If  It  has  that  much  mileage 
of  such  roads  at  this  time,  then  the  county  court  Judges 
may  draw  the  salary  as  members  of  the  board  of  road  over- 
seers as  provided  In  said  Section  7892,  supra.  In  the 
case  of  State  ex  rel,  Moseley  et  al,  v,  Lee  et  al,  5 S,W, 
(2d)  83,  In  which  the  question  of  whether  or  not  the 
Judges  of  the  Covinty  Court  of  Jasper  County  are  entitled 
to  the  salary  of  the  board  of  road  overseers  as  provided 
by  Section  7892,  supra,  the  court,  at  l,c,  94,  said: 

"It  follows  that  the  board  of  road 
overseers  of  Jasper  coimty  was  not 
legally  abolished  by  said  aeries  of 
acta  of  1923,  and  the  defence nts 
and  appellants  were  each  entitled 
to  perform  the  services,  and  to 
receive  the  annual  salary  of  |;i,2Q(^ 
prescribed  by  section  10684,  Revised 
Statutes  of  1919," 

Section  10684,  R,3,  Mo,  1919  Is  the  saine  as  Section 
7892,  R,S,  Mo.  1929 

CONCLUSION 

From  the  foregoing.  It  la  the  opinion  of  this  de- 
partn»nt  that  salaries  of  the  Judges  of  the  County  Court 
of  Jasper  Coimty  are  fixed  by  the  provisions  of  Section 
2092,  page  204.  Laws  of  Miaeouri,  1933,  ^daich  Is  five 
dollars  ($5,00)  per  da,y  for  each  day  necessarily  engaged 
In  the  holding  of  the  court,  and  five  cents  (5^)  per 
mile  for  each  mile  necessarily  traveled  In  going  to  and 
retumln*;  from  the  place  of  holding  county  court,  which 
mileage  may  be  charged  once  for  each  regular  term  and 
not  otherwise.  Said  county  having  a population  of  leas 
than  seventy-five  thousand  (75,000)  Inhabitants  as  shown 
by  the  last  decennial  census  and  providing  said  county 
now  contains  two  hundred  miles  or  more  of  macadamized  or 
rock  roads,  the  county  court  as  members  of  the  board  of 
road  overseers  of  said  county  are  entitled  to  twelve 
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hundred  dollars  (s'1200.00)  each  per  ann\im. 

HespectruUy  submitted 

TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


XL.  TAYLCR 

(Acting)  Attorney  General 


TWBtDA 


SCHOOLS: 


Rural  school  districts  may  condemn 
property  adjacent  to  a school  for 
playground  purposes. 


J\uie  6,  1938 


Ur.  Wayne  V.  Slankard, 

Prosecuting  Attorney, 

Newton  County, 

Neosho,  Missoiuri. 

Dear  Sir: 

This  ’will  acknowledge  receipt  of  your  request  dated 
May  18,  1938  for  an  official  opinion  from  this  department 
which  is  as  follows: 

"Does  a common  school  district  have 
the  right  to  condeion,  'additional 
grounds  adjacent  to  the  schoolhouse 
site  or  sites.'  The  reason  I ask 
for  this,  particularly,  is  that  it 
has  occurred  to  me  that  the  part  of 
Section  9215  R.3.  lio.  1929,  ahioh 
reads  as  follows:  'or  the  board  of 
education  in  city,  town  or  consoli- 
dated school  districts  imder  the 
px*ovlslons  of  the  statute  applicable 
thereto,  shall  locate,  dii'ect  and 
authorize  the  purchase  of  sites  for 
schoolhouses,  libraries,  offices  and 
public  parks  and  playgroxinds,  or 
additional  groimds  adjacent  to  school- 
house  site  or  sites,'  applies  only  to 
city,  town  and  consolidated  school 
districts  and  that  the  only  ri^^ts  to 
condemn,  granted  by  this  section  to 
common  school  districts,  is  the  right 
to  condemn  for  an  original  site  or 
sites  or  a new  site  or  sites  but  not 
for  additional  land  for  playgz*ound 
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purposes  even  though  it  might  be  ad- 
jacent to  the  present  site. 

As  further  grounds  for  this  thought. 
Section  9422  grants  to  city,  town  and 
consolidated  districts,  or  rather  to 
the  board  of  education  of  such  dis- 
tricts, the  right  to  purdoase,  * sites 
for  sohoolhouses,  libraries,  school 
offices  and  public  parks  and  playgrovinds 
adjacent  to  the  schoolhouse  site  or  else- 
where In  said  district}*  but  I have  been 
unable  to  find  any  authority  for  a com- 
mon school  district  to  purchase  lands  In 
addition  to  the  site  or  adjacent  to  the 
site  for  playground  purposes  unless  the 
word  'site*  as  used  In  Section  9215  la 
construed  to  mean  not  only  the  original 
tract  of  ground  diere  a schoolhouse  Is 
located  but  also  any  additional  Isnd 
which  In  the  opinion  of  the  district, 
expressed  by  their  vote,  zoay  be  necessary 
for  playgroxmd  purposes.  It  stzdkes  me 
that  tmless  this  broad  meaning  Is  given 
to  the  word  'site',  that  a consnon  school 
district  would  have  no  right  to  either 
purchase  or  condemn  land  except  for  an 
original  school  site  or  sites  or  a new 
site  or  sites  and  if  this  la  true,  this 
situation  might  arlsei  Suppose  a new 
district  were  given  a half  acre  of  land 
for  a school  site  and  a deed  was  made 
to  the  board  of  directors,  as  Trustees 
to  hold  the  same,  and  the  district 
desired  an  acre  of  land  for  the  school 
site.  In  this  case  the  district  already 
owns  a site  and  yet  It  needs  and  desires 
a half  acre  additional  for  playground 
purposes.  Unless  the  word  'site*  Is  con- 
strued In  Its  broad  sense  In  this  situation 
the  board  would  have  no  right,  as  I see  It, 
to  cozidemn  this  additional  land. 
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1 have  been  unable  to  find  any  Missouri 
case  touching  on  the  point  1 have  attempt- 
ed to  explain,  hov«ver.  In  'Words  and 
Phrases,'  third  aeries,  I found  the  follow- 
ing, taken  from  Board  of  Education  v. 

Forrest,  130  S.  E.  621,  190  N.  C.  763t 
'Where  the  board  of  education  selected 
certain  lots  for  a school  site  at  the 
same  time,  but  could  not  purchase  one 
of  them  at  the  time  the  others  were 
purchased,  held  that  under  C.  S.  Section 
5416,  and  G.  S.  Supp.  1924,  Section  5469, 
authorising  the  board  to  acquire  title  to 
suitable  'sites'  It  could  thereafter  con- 
demn the  lot  which  It  could  not  purchase, 
for  purposes  of  playground,  since  In  such 
matters  the  board  Is  acting  In  exercise 
of  a discretion  with  idxloh  Courts  seldcnn 
Interfere;  the  word  'site'  within  Section 
6459  being  broad  enough  to  embrace  such 
land  not  exceeding  statutory  limit  as  may 
reasonably  be  required  for  suitable  and 
convenient  use  of  a particular  building, 
and  land  taken  for  playground  In  conjunc- 
tion with  the  school  may  be  as  essential 
as  land  taken  for  the  school  house  Itself 

On  May  16th  this  department  rendered  you  an  opinion 
In  acknowledgment  of  your  reqvieat  dated  May  12,  1938,  for 
an  opinion  regarding  the  condemnation  of  additional  sites 
for  sohoolhouses.  In  answer  to  your  second  request  In 
regard  to  this  matter  dated  May  18,  1938,  this  department 
still  believes  the  opinion  dated  May  16,  1938  covers  the 
matter  of  the  question  In  your  letter  of  kay  12,  1938. 
Section  9215,  R.S*  Mo.  1929  reads  as  follows i 

"Whenever  any  district  shall  select  at 
the  annual  or  any  special  meeting,  one 
or  more  sites  for  one  or  more  sohool- 
houses, or  the  board  of  edi cation  In 
city,  town  or  consolidated  school  dis- 
trict, \uider  the  provisions  of  the 
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statute  applicable  thereto,  shall  locate, 
direct  and  authorize  the  purchase  of 
sites  for  schoolhouses,  libraries,  offices 
and  public  parks  and  playgrounds,  or 
additional  grounds  adjacent  to  schoolhouse 
site  or  sites,  and  cannot  agree  with  the 
ovmer  thereof  as  to  the  price  to  be  paid 
for  the  same,  or  for  any  other  cause  can- 
not secure  a title  thereto,  the  board  of 
directors,  or  board  of  education  aforesaid 
may  proceed  to  condemn  the  same  In  the  same 
manner  as  provided  for  condemnation  of 
right  of  way  In  article  2,  chapter  7,  R.S. 

1929,  and  upon  such  condemnation  and  the 
payment  of  the  appraisement,  as  therein 
provided,  the  title  of  said  lot  or  land 
shall  vest  In  the  board  of  directors  or 
board  of  education  aforesaid  for  use  in 
trust  for  the  district  and  the  purposes 
for  which  the  same  was  so  selected  and 
located.  All  laws  or  pcurts  of  laws  In 
conflict  with  this  law  are  hez*eby  repeal- 
ed." 

This  section  Is  not  amiblguous  and  really  needs  no 
construction.  All  that  is  necessary  is  to  give  the  ordlnairy 
meaning  to  each  word  or  expression  in  the  statute.  Accord- 
ing to  the  rules  of  construction  where  .a  statute  is  sus- 
ceptible of  two  or  more  meanings,  the  court  will  adopt  that 
interpretation  most  in  accord  with  the  manifest  purpose  of 
the  statute  as  gathered  from  the  context.  This  was  so  held 
in  O'Malley  v.  Continental  Life  Insurance  Company,  75  S.W. 
(2d)  836,  l.c.  839,  where  the  court  said: 

"The  legislative  intent  in  the  enactment 
of  the  law  is  to  be  sought  and  effectuated. 

This  is  the  xnile  of  first  importance  in 
statutoz*y  interpretation.  To  ascertain 
such  intent  we  Invoke  as  aids  such  of  the 
auxiliary  zniles  of  interpretation  as  may 
seem  to  bear  with  incidence  as  direct  as 
may  be  upon  the  matter  in  hand.  Briefly 
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stated,  these  In  substanoe  recognise 
and  require  that  the  language  of  the 
act  be  considered  (25  R*  C.  L*,  Section 
216,  p.  961);  that  each  word  be  accorded 
Its  ordlnaz*7  meaning,  generally  si)eak- 
lng|  and  that  In  construing  a word  or 
expression  of  a statute  susceptible  of 
two  or  more  meanings  the  court  will  adopt 
that  Interpretation  most  In  accord  with 
the  manifest  purpose  of  the  statute  as 
gathered  from  the  context.* 

Section  9215  was  Section  11143  in  the  Rewlsed  Statutes 
of  1919*  That  provision  provided  that  *any  school  district". 
If  It  needed  additional  grounds  for  school  purposes  or  for 
public  parks  and  playgrotinds,  could,  upon  a vote  of  a 
majority  of  the  qualified  voters,  condemn  land  adjacent 
to  the  schoolhouse  site*  Ihe  clause  "or  additional  ground 
adjacent  to  schoolhouse  site  or  sites*  fouzKl  In  the  1929 
statutes  was  not  In  the  1919  provision*  In  State  ex  rel* 

V.  School  District,  310  Mo*  258,  274  S.W*  1073,  the  court 
reiterated  Its  holding  of  School  District  v.  Oelllen,  209 
Mo*  464,  In  ahlch  It  was  held  that  the  majority  mentioned 
In  the  1919  provision  meant  the  majority  of  all  the  quali- 
fied voters  In  the  district  and  not  Just  those  idio  vote* 

The  Legislature,  realising  the  oppressive  consequences  of 
such  a statute,  eliminated  the  provision  as  to  the  vote 
on  the  question  of  whether  adjacent  land  could  be  acquired 
or  not,  and  placed  such  right  In  the  Board  of  Directors  by 
Inserting  the  phrase  "or  additional  grounds  adjacent  to 
schoolhouse  site  or  sites"* 

The  clause  last  quoted  was  to  take  the  place  of  the 
part  that  was  eliminated  and  wes  to  apply  to  "any  school 
district"*  Therefore,  that  clause,  as  found  In  Section 
9215,  applies  to  the  first  part  thereof,  that  Is,  "when- 
ever any  district  shall  select  at  the  annual  or  any  special 
meeting  one  or  more  sites  for  one  or  more  school  districts", 
as  well  as  to  the  latter  clause* 

This  Section  9215,  supra,  which  may  be  said  to  be 
Indefinite  Is  very  clear  and  unambiguous  If  the  clauses 
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and  words  are  taken  and  used  In  their  natural  meanini^. 
This  section  reads: 

"When  any  district  shall  select^  at 
the  annual  or  any  special  maetl^  one 
or  more  sites  for  one  or  more  school- 
houses,"*  * ♦ * * 

la  a phrase  In  the  section  which  sets  out  the  place  and 
time  of  the  meeting  for  the  purpose  of  obtaining  sites 
for  one  or  more  schoolhouses,  the  section  further  goes 
on  to  sayt 


"*  * * * or  the  board  of  education  In 
city,  town  or  consolidated  school  dis- 
trict, under  the  provisions  of  the 
statute  applicable  thereto,  shall  lo- 
cate, direct  and  authorise  the  purchase 
of  sites  for  schoolhousos,  libraries, 
offices  and  public  parks  and  play- 
groianda,"*  ***** 

Is  a phrase  whl  ch  sets  out  tlie  time  and  place  and  procedure 
vinder  which  they  shall  locate,  direct  and  authorize  the 
purchase  of  sites  for  a sohoolhouse.  The  two  phrases 
above  set  out  merely  describe  the  two  different  places 
and  times  of  the  two  different  forms  of  school  districts 
that  shall  authorize  the  following:  selection  by  any 
school  district  of  one  or  more  sites  or  additional  grounds 
ad.lacent  to  schoolhouse  site  or  sites  or  tiie  board  of 
education  ol*^  any  city,  town  or  consolidated  school  dis- 
trict shall  locate,  direct  and  authorize  the  purchase  of 
sites,  or  addltl onal  grounds  adjacent  to  schoolhouse  site 
or  sites. 


In  other  words,  the  Section  9215,  supra,  as  con- 
strued means  first,  who,  axKl  It  describes  the  two  distinct 
forms  of  school  districts,  one  being  any  district  at  the 
annual  or  special  meeting)  the  other  being  school  districts, 
such  as,  boards  of  education  In  cities,  towns  or  consoli- 
dated school  districts:  "shall  select,  locate  and  authorize 
the  pvir chase  of  additional  grounds  adjacent  to  schoolhouse 
site  or  sites." 
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CONCLUSION 


In  view  of  the  above  authorities  and  the  authorities 
as  set  out  In  the  official  opinion  from  this  office  In 
reference  to  the  same  matter  requested  by  you  on  Uay  12, 
1936,  will  say  that  It  Is  the  opinion  of  this  department 
that  Section  9215,  R.S.  Mo.  1929,  authorizes  any  district 
at  the  annual  or  special  meeting  of  said  district  to  pur- 
chase additional  groxinds  adjacent  to  schoolhouse  site  or 
sites  and  If  unable  to  agree  with  the  owner  the  board  of 
directors  or  board  of  education  aforesaid  may  proceed  to 
condemn  the  same  In  the  same  manner  as  provided  for  con- 
demnation of  right  of  ways  In  Article  II,  chapter  7,  R.S. 
Mo.  1929. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attozney  General 


APPROVED: 


J.  'fAYL6A 

(Acting)  Attorney  General 
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iit$iOtaCESz  County  Courts’  authority  to  furnish  sites  to  the 
State  for  armories.  ^ 

County  Courts  may  ^ive  or  convey  lands  of  the  County 
to  the  State  for  armories. 


Au^st  4,  1938 


Honorable  Wayne  V.  ^lanlcard 
Prosecuting  Attorney 
Neosho  p tclaoourl 


Dear  Sir: 


This  is  in  reply  to  yours  of  July  26,  1938, 
re  quest  inf  an  official  opinion  from  this  depeirtment 
based  upon  the  following  letter: 

"The  County  Court  of  this  County 
has  requested  that  I secure  your 
opinion  on  the  following: 

"After  the  construction  of  the 
now  jail,  the  old  jail  building 
and  lot  are  no  longer  needed  by  the 
County  and  the  location  is  particu- 
larly suited  for  an  /imory. 

"The  National  Cuard  locally  has 
secured  a grant  for  the  purpose  of 
the  construction  of  a new  .armory 
and  desire  this  lot  for  this  pur- 
pose. Does  the  County  Court  have  a 
right  to  give  this  property  to  the 
State  for  an  Armory  site  and  if  not, 
could  it  be  sold  to  the  State  for  a 
nominal  sum." 

Tour  request  involTss  the  question  of  the  right 
of  a County  Court  to  dispose  of  county  properties. 
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Seotion  £078,  R.  3.  L'o.  1929,  provldss  as 

follows : 


”The  said  court  shall  have  control 
and  aanageaent  of  the  propert7,  real 
and  personal,  belonslng  to  the  county, 
ana  shall  have  power  end  authority 
to  purchase,  lease  or  receive  by 
donation  any  property,  real  or  per- 
sonal, for  the  use  and  benefit  of  the 
county;  to  sell  and  cause  to  be  con- 
veyed any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating 
the  proceeds  of  such  sale  to  tbs  use  of 
the  same,  and  to  audit  and  settle  all 
demands  against  the  county.** 

Coxintles  and  other  political  subdivisions  of  the 
State  are  restricted  in  disposing  of-  public  funds  and  county 
properties  by  Section  46,  Article  IV,  of  the  Constitution  of 
Missouri,  w.  ich  provides  as  follows: 

**The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to 
authorize  the  making  of  any  grant  of 
public  money  or  thing  of  value  to  emy 
individual,  association  of  individuals, 
municipal  or  other  corporation  whatso- 
ever: Provided,  That  this  shall  not 
be  so  construed  as  to  prevent  the  grant 
of  aid  In  a case  of  public  calamity •** 

However,  the  provisions  of  the  above  section  do  not 
apply  to  grants  of  public  moneys  or  property  to  the  State. 

Section  7 of  article  XIII  of  the  Missouri  Constitution 
provides  as  follows: 

"The  General  Assembly  shall  provide 
for  the  safe-keeping  of  the  public 
arms,  military  records,  banners  and 
relics  of  the  State.** 
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Pursuant  to  this  section,  the  Legislature  enacted 
Sections  7213  and  7214,  R.  S.  i'o,  1929,  which  are  as  follows: 

**300.  7213.  All  cities,  towns, 

Tillages  and  counties  in  this  state 
are  hereby  giyen  power  and  authority 
to  build  or  acquire,  by  purchase, 
lease,  gift  or  otherwise,  suitable 
armories,  drill  halls  and  headquarters, 
and  the  land  necessary  therefor,  for 
such  organizations  of  the  national 
guard  of  Missouri  as  may  be  stationed 
or  located  therein,  and  to  provide  for 
the  maintenance  and  repair  of  the  sane.’* 


"Sec.  7214«  In  case  any  organization 
of  the  national  guard  of  Itissouri  now 
or  hereafter  occupies  any  armory,  drill 
hall  or  headquarters  not  owned  or 
leased  by  the  city,  town,  village  or 
county  wherein  It  is  located,  such  city, 
town,  village  or  county  is  hereby  given 
power  and  authority  to  provide  for  the 
maintenance  and  repair  of  such  armory, 
drill  hall  or  headquarters.** 


By  these  sections  and  by  authority  of  the  foregoing 
provisions  of  the  Constitution,  the  Legislature  has  authorized 
the  counties,  cities  or  villages  to  build  or  acquire  by  pur- 
chase or  lease,  gift  or  otherwise,  armories,  etc.  The  county 
courts,  by  virtue  of  said  authority,  may  purchase  sites  for 
aivories  or  may  rent  such  sites* 

In  the  case  of  State  ex  rel.  v.  Turner,  93  Ohio  State 
379,  113  N.  £•  327,  the  oo\irt  held: 

'*A  municipality  may  deed  land  to  the 
state  for  an  armory,  reserving  the 
right  to  use  the  armory  for  purposes 
of  drill  by  its  police  and  fire  de- 
partments.** 
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As  to  tha  maunar  In  which  the  tltla  to  such  amory 
nay  ba  takan  by  the  State,  I an  enclosing  a copy  of  an 
official  opinion  dated  January  4,  1936,  to  Honorable  Lewis 
li,  ileans,  Adjutant  C^eneral,  written  by  kr.  V/.  J.  Burke, 
Assistant  Attorney  General,  which  coTers  that  question. 


CONCLUSIOM. 


From  the  foregoing  authorities,  it  is  the  opinion 
of  this  department  that  tha  county  court  of  a county  may 
give  a site  for  an  armory  to  the  State,  and  that  the' State 
nay  take  title  thereto  as  is  provided  by  Laws  of  1933  at 
page  251, 


Respectfully  submitted 


TYHi  W.  BURTON 
r^.a8i8tant  Attorney  General 


APPROVED: 


J,  E,  T.-.tLOS 

(Acting)  Attorney  General 
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CIRCUIT  CLERKS:  li^t  hold  money  paid  to  them  not  satisfied 

of  wards  for  damages  in  condemnation  cases 
subject  to  the  orders  of  the  circuit  court* 


August  16,  1938 


Hon.  Eorrest  Smith 
state  Auditor 
Jefferson  City,  Ivdssourl 

i)ear  12r.  smith: 


This  will  acknowledge  receipt  of  your  Inquiry  of 
recent  date  whloh  reads  as  follows: 


'*In  some  of  our  audits  we  find  In 
the  Circuit  Clerk's  office  an  un- 
claimed and  therefore  undistributed 
balance  from  condemnation  awards 
paid  by  the  Highway  iJepartment. 

Vie  would  like  for  you  to  advise  us 
concerning  the  reooiiimendatlon  to  be 
made  for  the  disposition  of  these 
unolalxasd  amounts," 

A smryey  of  the  method  by  vhloh  the  money  In  question 
gets  Into  the  hands  of  circuit  clerks  will  help  In  deter- 
mining your  Inquiry, 

Section  21,  iortlcle  II,  Constitution  of  tiissourl, 
reads  In  part  as  follows: 

"That  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation.  Such  compensation 
shall  be  ascertained  by  a jury  or  board 
of  commissioners  of  not  less  than  three 
freeholders,  in  such  i^xmex  as  may  be 
prescribed  by  law;  and  imtll  the  some 
shall  be  paid  to  the  owner,  or  ini'o^ 
co^t  Tor  the^  ovmer « the  property  shall 
not  be“inrs1burbed  or  the  proprietary 
rlgh^  or  the  owner  therein  divested," 
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Section  1342,  R.S.  i^lssourl,  1929,  after  out- 
lining the  method  of  appointing  oomi^ssioners  to  assess 
damages  and  proTiding  for  the  filing  vdth  the  circuit 
clerk  of  their  report  showing  damages  assessed,  proTides: 
'*and  thereupon  such  company  shall  pay  to  the  said  clerk 
tbe  amount  thus  assessed,  for  the  party  in  whose  fayor 
such  damages  haye  been  assessed; **• 

The  State  Midway  Commission  is  giyen  power  by 
Section  8111,  R.S.  l/lissouri,  1929,  to  condemn  land  for 
certain  highway  purposes  in  accordance  with  the  proyisions 
of  Article  2,  Chapter  7,  R.S.  Missouri,  1929,  of  which 
section  1342,  supra,  is  a part. 

In  the  early  case  of  State  y.  Lubke,  15  Mo.  App. 
152,  the  court  in  discussing  sections  of  the  Constitution 
and  statutes  corresponding  to  those  quoted,  si^ra,  said: 
(l.c,  161).  ' 


"The  payment  here  proyided  is  an 
unconditional  payment  to  the  clerk 
for  the  land -owner,  and  satisfies 
the  requirements  of  the  constitution." 

iind  again  in  said  opinion  at  l.c.  162,  it  is 

said: 


"If  the  deposit  satisfies  the  re- 
quirements of  the  constitution,  the 
££king  of  it  exonerates  the  railway 
company;  for  tliey  haye  done  all  that 
the  law  requires  them  to  do  as  a 
condition  precedent  to  the  taking. 

Tlienceforth  the  money  lies  in  court, 
not  at  their  risk,  but  at  the  risk 
of  the  laud -owner.  The  law  affords 
no  proyision  for  Inyesting  it  so  that 
it  will  yield  him  any  profit." 

From  all  of  the  aboye,  it  will  be  seen  that  when 
the  award  of  damages  in  a condemnation  case  is  deposited 
by  the  condemnor  with  the  circuit  clerk,  such  money  is 
deposited  with  the  court  for  the  land  owner,  and  from  the 
time  of  such  deposit  by  the  condemnor  the  uoney  is  the 
property  of  the  land  owner.  The  clerk  as  an  officer  of 
the  court  holds  the  money  subject  to  the  order  of  the 
court,  directing  payment  to  the  person  or  persons  entitled 
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thereto.  The  person  claiming  such  money  or  any  part  thereof 
should  make  application  to  the  court  by  motion  or  other 
appropriate  proceeding  to  haye  same  paid  to  him. 

In  SO  0.1.,  page  1074,  in  a discussion  of  the  right 
to  compensation  awards,  it  is  said; 

**\<lien  deposited,  it  belongs  Immediately 
to  the  owner  and  should  be  paid  to  him 
upon  his  application  for  an  order  to 
that  effect,  although  the  deposit  is 
accompanied  by  a protest.** 

Your  query  is,  vdiat  shall  the  circuit  cleric  do  with 
the  money  paid  for  damages  if  no  one  applies  to  the  court 
for  it  and  no  order  is  made  by  the  court  for  him  to  pay  it 
to  anyone?  V.e  have  searched  diligently  for  an  answer  to 
this  question.  There  is  no  express  proylsion  in  the  statutes 
as  to  what  the  cleric  shall  do  under  such  circumstances.  By 
Section  11676,  k.S.  Missouri,  1929,  the  clerk  is  required 
to  **keep  a perfect  account  of  all  moneys  coming  into  his 
hands  on  account  of  costs  or  otherwise,  and  pxmctually  pay 
oyer  the  same",  lilbney  paid  to  the  clerk  in  satisfaction 
of  an  award  for  damages  is  money  paid  into  his  hands  by 
yirtiie  of  his  office.  (State  ex  rel.  y.  Scott,  216  App. 
114).  Various  statutes  expressly  require  the  circuit  clerk 
to  pay  oyer  other  moneys  collected  or  receiyed  by  him  at 
certain  times  and  to  certain  persons.  Section  11614,  page 
447,  Laws  of  1937,  requires  him  to  pay  into  the  coxinty 
treasury  monthly  all  fees  collected  by  yirtue  of  his  office. 
Section  668,  R.S.  Missouri,  1929,  requires  him  to  remit  to 
the  Secretary  of  State  the  amount  receiyed  from  the  sale  of 
session  acts.  Section  11827,  R.S.  hlissouri,  1929,  requires 
the  clerk  to  turn  oyer  to  his  successor  all  books  and  fees 
charged  therein  and  not  paid  out. 

Howeyer,  we  find  ik)  statute  expressly  directing 
the  circuit  clerk  to  turn  oyer  to  his  successor  the  money 
paid  to  him  in  satisfaction  of  an  award  for  damages  in  a 
condemnation  case.  Likewise,  there  is  no  statute  directing 
such  clerk  to  turn  oyer  to  his  successor  money  in  his  hands 
by  reason  of  tenders  of  Interpleaders  made  in  litigation. 

Vve  think  the  reason  for  this  is  that  money  paid  to  the  clerk 
in  satisfaction  of  an  award  for  damages  and  by  way  of  tenders 
and  interpleaders  in  litigation  is  money  paid  into  the  court 
and  is  subject  to  the  orders  of  the  court  as  to  iis  dispo- 
sition,  whereas  the  money  paid  to  the  clerk  by  way  of  fees, 
etc.,  is  money  paid  to  the  clerk  and  goyerned  by  statute 
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as  to  Its  distribution.  In  the  oases  of  money  paid  into 
the  ooxxrt,  the  clerk  must  handle  it  and  pay  it  out  in  ao- 
oordanoe  with  the  orders  of  the  court.  \.hen  the  court 
orders  the  money  paid  out,  the  clerk  must  pay  it  out,  but 
until  such  time  as  the  court  makes  an  order  touching  the 
distribution  of  such  money,  the  clerk  has  no  duty  to  per- 
form other  than  to  hold  the  money. 

Since  the  money  representing  damages  in  condemnation 
oases  is  money  In  the  hands  of  the  court  and  is  subject  to 
the  orders  of  the  court,  and  since  the  court  is  a contin- 
uous Institution  regardless  of  who  the  clerk  happens  to  be, 
such  money  should  remain  in  the  registry  of  the  court. 
Therefore,  to  accomplish  this  sltviatlon,  each  clerk  would 
hare  to  turn  over  to  his  successor  all  such  money  in  his 
custody  at  the  end  of  his  term.  6uoh  successor  would  be 
subject  to  the  orders  of  the  court  as  to  the  disposition  of 
such  money.  Ttorefore,  answering  yotir  question  directly 
and  legally,  we  would  say  that  the  circuit  clerk  can  only 
hold  the  money  in  question  subject  to  the  orders  of  the 
court,  each  clerk  turning  over  to  his  successor  any  such  money 
remaining  undisposed  of.  However,  as  a practical  proposition, 
we  would  suggest  that  the  clerk  should  notify  the  prosecuting 
attorney  of  the  county  as  to  any  such  money  \diioh  has  been  un- 
called for  for  any  considerable  time  so  that  such  officer  can 
ascertain  whether  such  money  could,  by  proper  proceeding,  be 
escheated  to  the  state.  For  instance,  if  it  be  found  that 
the  owner  had  died,  the  public  administrator  could  be  di- 
rected to  open  the  administration  upon  his  estate.  Upon  final 
settlement  of  said  estate  it  may  be  found  that  the  conditions 
exist  as  set  out  in  .jeotion  6S0,  R.S.  Missouri,  1929,  which  ' 
would  make  said  money  subject  to  being  escheated  to  the  state. 

COMSLUblON 

It  is, therefore,  the  opinion  of  this  office  that  cir- 
cuit clerks  should  hold  money  paid  to  them  in  satisfaction  of 
awards  for  damages  in  condemnation  cases  subject  to  the  orders 
of  the  circuit  court,  and  that  such  clerk  should  turn  over  to 
his  successor  any  such  money  left  in  his  hands  undisposed  of 
at  the  end  of  his  term. 

Respectfully  submitted. 


APiROTiiD  By:  HhRRT  H.  KAY 

iisslstant  Attorney  Oenerul 

J.£.  i^ior 

(Acting;  Attorney  General 
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TAXATION: 


Only  lands  used  for  a cemetery  or  burial 
groxinds  are  exempt  from  taxation,  and  real 
CEMETERIES:  estate  owned  by  a cemetery  association  eind 

used  for  farming  and  residential  purposes 
is  not  exempt. 


August  23,  1938 


FILED 

Mr.  John  B.  Smoot 

Prosecuting  Attorney 

/ 

Scotland  County 

/ 

Memphis,  Missouri 

Dear  Sir; 


This  is  in  reply  to  yours  of  August  19tb  re^iuest- 
ing  an  official  opinion  from  this  department,  which  is 
as  follows: 


"Nay  I hawe  an  opinion  from  your 
office  relatiTe  to  the  application 
of  Section  6 of  Article  10  of  the 
Constitution  of  Nlasouri  and  of  the 
interpretation  glTen  to  that  section 
by  the  Supreme  Court  of  liissouri  in 
State  ex  rel,  versus  Casey,  210  Nis* 
souri  Reports  235,  to  the  following 
facts,  to-wit: 

"In  1931,  one  James  D.  Bondurant  de> 
siring  to  make  a gift  to  the  Ifiddle 
Fabius  Camp  Ground  Cemetery  Association 
of  Scotland  Coxmty,  Missouri,  purchased 
a 50  acre  tract  of  land  near  the  site 
of  the  burial  grounds  of  said  cemetery 
association  and  had  the  land  conveyed 
directly  to  the  cemetery  association. 

It  is  recited  in  the  deed  that  James  0. 
Bondurant  shall  have  the  right  to  manage 
said  lands  during  his  lifetime  for  the 
use  and  benefit  of  the  cemetery  associa- 
tion. This  farm  is  used  by  the  sexton 
employed  by  the  cemetery  association  and 
is  furnished  to  him  rent  free. 
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"Immediately  after  the  acquisition  of 
this  land  hy  the  Kiddle  Fabius  Camp 
Ground  Cemetery  Association,  the  land 
was  stricken  from  the  tax  rolls  of 
Scotland  County  and  remained  off  the 
tax  rolls  as  exempt  property  imtll  1934, 
at  which  time  the  loud  was  again  placed 
upon  the  tax  rolls  and  no  notice  serred 
upon  the  association  or  any  officer 
thereof  of  the  fact  until  four  years 
delinquent  taxes  had  accrued  against 
the  land. 


"It  is  the  contention  of  the  Cemetery 
Association  that  in  so  much  as  the  land 
is  used  by  the  sexton  and  is  furnished 
rent  free,  that  the  burial  groimds  is 
the  beneficiary  of  the  land;  and  for 
the  further  reason  that  at  some  future 
time  this  land  will  be  used  as  a part 
of  the  burial  grounds." 

On  the  question  of  exemption  from  taxation  of 
cemeteries,  we  find  that  Section  6 of  Article  X of  the  Con* 
stltution  of  Kissouri  provides  as  follows: 

"The  property,  real  and  personal,  of 
the  State,  coimties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  Lots  in  incorporated 
cities  or  towns,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town,  to  the 
extent  of  one  acre,  and  lots  one  mile  or 
more  distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the  buildings 
thereon,  may  be  exempted  from  taxation, 
when  the  same  are  used  exclusively  fcr 
religious  worship,  for  schools,  or  for  pur- 
poses purely  charitable;  also,  such  property, 
real  or  personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural  societies: 
Provided,  That  such  exemptions  shall  be 
only  by  general  law." 


kr.  John  B.  Smoot 


-3- 


AUgust  23,  1938 


A ce/netery  Is  defined  as  a place  where  human  bodies 
are  burled;  a grayeyard.  Smallwooa  y.  lllddlefleld  Oil  Co., 
69  S.  W.  (2d}  1066  (Tex.).  In  the  same  case  the  court  said, 
1.  c.  1090: 


"The  setting  apart  and  appropriation 
of  land  as  a burial  ground  effects 
In  law  an  abandozunent  of  Its  use  and 
possession  for  all  other  purposes." 

In  the  case  of  l^t.  Pleasant  Cemetery  Association  y. 
City  of  Newark,  98  Atl.  446,  69  N.  J.  L.  255,  the  court 
held: 


"The  term  ’cemetery*  does  not  include 
and  render  exempt  from  taxation  tracts 
of  land  belonging  to  a cemetery  company 
acquired  by  separate  deed,  and  lying 
between  high  water  mark  and  dock  line 
of  title  riyer,  separated  from  other 
cemetery  property  by  railroad,  when 
only  small  portion  of  tract  is  used  for 
interments  or  is  likely  to  be  so  used 
In  the  near  future." 

In  the  case  of  State  y.  Lange,  16  ko.  App.  1.  o. 

470,  the  court  said: 

"The  corporation  owns  two  tracts  of 
land  dlylded  and  separated  by  a public 
hlghv;ay,  one  consisting  of  lot  14,  In 
James  3.  Clay's  subdlyision,  and  the 
other  of  lots  139,  140,  141,  142,  and 
143  of  North  Cote  Brilliants  sub^ylsion, 
haying  acquired  both  tracts  In  1867, 
about  two  years  after  Its  Incorporation. 

Both  tracts  together  do  not  exceed  forty 
acres. 

"On  the  larger  of  these  two  tracts.  It 
has  laid  out  a cemetery,  and  has  sub- 
diyided  part  of  It  into  lots  which  it  has 
sold  for  pvirposes  of  interment.  This 
tract  neyer  was  assessed  for  taxation,  it 
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helng  concaded  that  It  Is  exempt  under 
the  terms  of  relator's  charter.  The 
azsaller  tract  the  corporation  rents 
out  to  its  sexton,  v/ho  occupies  it  as  a 
residence,  and  uses  it  for  market  and 
ornamental  gardening,  and  who  pays  to  the 
corporation  for  such  use  an  annual  rent  of 
one  hundred  and  fifty  dollars.  This 
smaller  tract  has  been  thus  used  oTer 
since  the  corporation  acquired  it,  and 
such  use  as  far  as  the  eyidenoe  shows  may 
be  continued  for  all  time.  It  is  this 
smaller  tract  which  relator  claims  is 
also  exempt  from  taxation  on  the  ground 
that  it  is  used  for  cemetery  purposes. 

This  use  relator  is  endeayoring  to 
establish  by  testimony  tending  to  show 
that  the  money  paid  by  the  sexton  is  not 
by  way  of  rent,  but  by  way  of  a bonus  for 
holding  the  position  of  sexton;  that  while 
the  sexton  raises  yegetables  on  the  land, 
and  oultiyates  about  one-half  thereof  for 
that  purpose,  which  yegetables  he  sells 
in  the  open  market,  he  also  raises  flowers 
and  ornamental  shrubs,  which  he  sells  to 
owners  of  lots  in  the  cemetery  across  the 
way  for  the  decoration  of  grayes,  and  that 
many  years  ago  some  trees  were  planted  on 
this  lot  with  a ylew  of  using  it  as  a 
cemetery  at  some  future  time.  Also  testi- 
mony tending  to  show  that  water  from  the 
well  at  the  sexton's  house  is  used  by  him 
for  watering  the  grayes  on  the  other  tract, 
for  which  seryice  presumably  he  is  likewise 
paid  by  owners  of  the  lots,  though  the 
eyidence  is  silent  on  that  subject. 

"It  will  be  seen  from  the  foregoing  that  we 
could  arriye  at  the  conclusion  that  this 
smaller  lot  is  also  a cemetery,  only  by 
artificial  reasoning,  and  that  we  would  haye 
to  refine  to  a considerable  extent  to  bring 
it  within  the  terms  of  the  exemption  granted. 
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This  under  the  rules  of  cons true tion 
appliv  able  to  suoh  grants  we  are  pre- 
cluded froic  doing. 

"Ye  do  not  decide  that  the  corporation 
has  forfeited  its  right  to  hold  this 
amallsp  tract  exeicpt  fron  taxation,  we 
simply  hold  that  the  exemption  nerer 
attached  thereto,  because  whatever  the 
purposes  were  for  which  it  may  have 
acquired  it,  it  has  never  been  and  it  is 
not  now  a cemetery." 

As  stated  in  State  ex  rel.  v.  Casey,  £10  Vo.  235, 

"Laws  exempting  property  from  taxation 
are  to  be  strictly  construed,  and  the 
right  of  exemption  must  be  established 
beyond  a reasonable  doubt." 

In  the  same  case,  the  court  held: 

"Section  6 of  article  10  of  the  constitu- 
tion, ordalninr  that  *the  property,  real 
and  personal,  of  the  State,  county  and 
other  municipalities,  and  cemeteries  sheill 
be  exempt  from  taxation*  does  not  exempt 
the  personal  property  of  cemetery  companies 
from  taxation.  The  words  ’property,  real 
and  personal,'  in  that  section,  are 
separated  from,  and  have  no  connection 
with,  the  word  'cemeteries.*  The  exemption 
extends  only  to  cemeteries  as  suoh." 

From  your  letter  it  appears  that  the  50  acre  tract 
of  land  which  viras  conveyed  to  the  cemetery  is  held  by  the 
cemetery  subject  to  the  rights  of  the  grantor  to  manage 
said  lands  during  his  lifetime  and  for  the  use  and  benefit 
of  the  cemetery  association.  It  also  appears  that  the 
sexton  of  the  cemetery  association  ises  this  farm  and  does 
not  pay  any  rent  for  it.  Under  the  rule  in  the  Casey  case, 
supra,  it  appears  that  this  fam  comes  within  the  class 
of  property  of  the  cemetery  association,  but  it  is  not  the 
cemetery.  As  stated  in  the  Casey  case,  supra,  the  property 
of  the  cemetery  association  is  not  exempt  from  taxation. 
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It  Is  only  the  cemetery  which  Is  exempt.  If  and  when  this 
50  acre  tract  is  used  as  a cemetery,  then  it  will  be  in  the 
class  which  is  exempted  by  the  proTisions  of  said  Section  6 
of  ivrticle  X of  the  Constitution* 


CUffCLUSlOK 


yrcir.  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  real  estate  owned  by  a oeroetery  association 
is  exemptea  from  taxation  only  when  such  property  is  used 
as  a cemetery,  in  other  words,  when  such  real  estate  is 
used  only  as  a burial  ground.  As  the  land  to  which  you 
refer  is  not  used  as  a burial  ground,  but  for  a farm  and 
a place  for  the  sexton  to  lire,  it  does  not  come  within 
the  exempted  class  of  cemeteries  for  taxation  purposes. 


Respectfully  submitted 


TTRi!.  W.  BURTON 
Assistant  Attorney  General 


APPROVE 


1*  a*  "fAtlgS 

(Acting)  Attorney  General 
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Honorable  Randall  Smart,  Member 
House  of  Hepresentativea 
501  Commerce  Btiilding 
Kansas  City,  Missouri 


Dear  Sir* 


We  have  jo\xr  request  of  August  20,  1938 
for  an  opinion  as  follows* 

"Will  you  please  advise  and  without 
preparing  a lengthy  opinion, 
whether  or  not  the  following  facts, 
if  put  into  effect  wotxld  be  in 
violation  of  any  of  our  statutes* 

"An  automobile  dealer,  in  or- 
der to  promote  his  business, 
on  each  c ar  that  is  sold  to  a 
customer  the  serial  number  is 
placed  in  a box  and  at  the  end 
of  each  week  a drawing  is  made 
and  the  party  whose  number  is 
drawn,  his  money  la  returned 
to  him." 


The  above  facts,  if  put  into  operation,  would 
be  a violation  of  the  lottery  statute.  Section  4314,  R.  S. 
Mo.  1929,  since  the  scheme  would  include  prise,  chance 
and  consideration,  the  three  essential  elements  of  lottery. 

State  vs.  Emerson,  1 S.  W.  (2d)  109; 

State  ex  rel.  va.  Hughes,  299  Mo.  529; 

263  S.  W.  229;  28  A.L.R.  1306; 

State  vs.  Becker,  248  Mo.  656,  164  S.  IV.  769. 
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It  la,  therefore,  the  opinion  of  thla  office 
that  the  above  plan  aa  outlined  la  a lottery* 


Reapectfullj  submitted 


FKANKLIH  E.  KEAGAH 
Aaalatant  Attorney  General 


APPROVED: 


J.  E*  'TaYTCR 

(Acting)  Attorney  General 
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CLERKS: 


Must  comply  with  provisions  of 
Section  1,  Laws  Mo.  1933,  pae®  415 


August  30,  1938 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Mo. 


F 1 L F.  d] 
/>• 


Dear  Sir: 


I wish  to  acknowledge  receipt  of  your  re- 
quest for  an  opinion  dated  August  17,  1938,  as  follows: 

"Section  1 of  S.B.  124  fouzui  on  page  415 
of  Mo.  Laws  1933  provides: 

•All  fees,  funds  and  moneys  from  what- 
soever source  receiwed  by  any  depart- 
ment, board,  bureau,  coKiTiisslon,  in- 
stitution, official  or  agency  of  the 
state  government,  shall  oe  deposited 
in  the  State  Ireaeury. * 

"This  section  is  in  conflict  with  Sections 
11657  and  11658,  R.  S.  ko.  1929  with 
reference  to  clerks  of  Coiurts  of  Record. 

The  Kansas  City,  Springfield  and  St.  Louis 
CoTirts  of  Appeal  do  not  deposit  all  their 
foes  in  the  State  Treasury  as  provided  for 
in  S.B.  124  of  the  1933  Laws,  but  follow 
Sections  11657  and  11658;  or,  in  other 
words,  they  retain  the  fees  in  their 
possession,  pay  salaries  from  these  fees 
and  each  quarter  file  a report  with  my 
office  showing  the  amount  they  have  col- 
lected and  the  amount  escpended  and  at  the 
end  of  the  year,  pay  into  the  State  Treasury 
the  balance,  if  any,  in  that  fund. 

"I  woTold  like  an  opinion  from  your  depart- 
ment as  to  whether  the  three  courts  named 
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above  come  under  the  provisions  of  S.B. 
124  of  the  1933  Laws  or  whether  they  fol- 
low the  statutes  as  set  out  in  Chapter  77 
of  the  K.  S.  Mo.  1929." 


Section  11657,  R.  S.  Ko.  1929  provides  that  the 
clerk  of  the  Court  of  each  of  the  Court  of  Appeals  should 
make  a quarterly  statement  as  to  the  amo\int  of  fees  re- 
ceived and  after  deducting  the  emo\int  paid  for  clerical 
assistance  during  the  quarter,  pay  same  to  the  State 
treasurer,  as  follows: 

"The  clerk  of  each  of  the  court  of  appeals 
shall  keep  a true  and  accurate  account  of 
all  fees  earned  in  his  office,  in  a suit- 
able book  provided  for  that  purpose,  and 
at  the  end  of  each  quar,ter  of  a jear  he 
shall  make  out  a statement,  verified  by 
his  affidavit,  showing  the  amount  of  each 
fee  received  by  him  during  the  then  past 
quarter  of  a year,  from  whom  received  and 
on  what  aecotint;  said  statement  shall  in- 
clude all  fees  for  services  of  whatever 
character  done  in  his  official  capacity, 
including  all  fees  paid  by  the  state  for 
copying  appellate  court  decisions,  or  for 
other  work;  and  shall  likewise  include 
the  name  of 'each  clerical  assistant,  if 
any;  the  length  of  time  such  assistants 
have  been  employed,  and  the  amount  paid 
to  each;  which  statement,  so  verified, 
shall  be  filed  with  the  state  auditor. 

The  auditor  shall  carefully  examine  the 
record  of  fees  kept  by  said  clerk  or 
any  person  as  to  the  correctness  thereof, 
and  after  deducting  from  the  aggregate  of 
such  statement  the  total  amount,  if  any, 
paid  by  said  clerk  for  additional  clerical 
assistants,  or  other  help,  during  said 
quarter,  shall  order  the  balance,  if  any, 
to  be  paid  into  the  state  treasury." 


Section  11658,  R.  S.  Uo.  1929  provides  that  said 
clerks  must  pay  the  amotint  within  ten  days  after  the 
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quarterly  statement  is  filed,  as  follows: 

"It  shall  be  the  duty  of  said  clerk,  within 
ten  days  after  such  quarterly  statement 
Is  filed,  to  pay  into  the  state  t|reasury 
the  amount  so  ordered,  and  take  duplicate 
receipts  therefor,  one  of  which  he  shall 
Immediately  file  with  the  auditor,  who 
shall  charge  the  treasurer  therewith." 


Section  1 of  the  Laws  Mo.  1955,  page  415,  pro- 
vides that  all  fees  from  whatsoever  source  received  by 
any  agency  of  the  State  Qovernment  by  virtue  of  any  law 
or  rule  or  regulation  made  In  accordance  with  any  law 
shall,  at  stated  Intervals,  be  placed  In  the  State  Treasury, 
as  follows: 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board, 
biireau,  conalsalon.  Institution,  official 
or  agency  of  the  state  government  by  virtue 
of  any  law  or  mile  or  regulation  made  In  ac- 
cordance with  any  law,  shall,  by  the  official 
authorized  to  receive  same,  and  at  stated 
Intervals,  be  placed  In  the  state  treasury 
to  the  credit  of  the  particular  purpose  or 
fund  for  which  collected,  and  shall  be  sub- 
ject to  appropriation  by  the  General  Assembly 
for  the  particular  purpose  or  fund  for  which 
collected  during  the  biennium  In  which  col- 
lected and  appropriated.  The  unexpended 
balance  remaining  In  all  such  funds  (except 
such  unejqpended  balance  as  may  remain  In  any 
f\uid  autBsrlzed,  collected  and  expended  by 
virtue  of  the  provisions  of  the  Constitution 
of  this  State),  shall  at  the  end  of  the  bi- 
ennium and  after  all  warrants  on  same  have 
been  discharged  and  the  appiroprlatlon  thereof 
has  lapsed,  be  transferred  and  placed  to  the 
credit  of  the  ordinary  revenue  fund  of  the 
atate  by  the  state  treasurer.  Anv  official 
or  other  person  who  shall  willfully  fall  to 
with  any  of  the  provisions  of  this 
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section,  and  any  person  who  shall  will- 
frilly  violate  any  provision  hereof, 
shall  be  deemed  (^nllty  of  a misdemeanor; 
provided  that  In  the  case  of  state  edu-  • 
catlonal  Institutions  there  Im  excepted 
herefrom,  gifts  or  trust  funds  from  what- 
ever source;  appropriations,  gifts  or 
grants  from  the  Federal  Government, 
private  organizations  and  Individuals; 
funds  t>r  or  from  student  activities, 
farm  or  housing  activities,  and  other 
fxinds  from  which  the  whole  or  some  part 
thereof  may  be  liable  to  be  repaid  to  the 
person  contributing  the  same,  and  hos- 
pital fees;  all  of  which  excepted  funds 
shall  be  reported  In  detail  quarterly 
to  the  Governor  and  biennially  to  the 
General  Assembly.” 


A reading  of  the  latter  statute  discloses  a 
clear  conflict  with  the  provisions  of  the  two  preceding 
sections.  There  Is,  however,  a rule  of  statutory  constxnic- 
tlon  that  conflicting  provisions  must  be  reconciled  If 
possible.  The  rule  Is  set  out  In  the  case  of  State  ex  rel. 
St.  Louis  labile  Service  Co.  vs.  Public  Service  Commission, 
34  S.  W.  (2d}  486,  l.c.  488,  326  Mo.  1169,  as  followsi 

"We  are  therefore  obliged  to  Interpret 
the  law  as  It  reads  and  reconcile  Its  In- 
harmonious provisions  If  possible.” 


The  statutes,  as  they  appear  In  the  1929  provisions. 
Indicate  a duty  on  the  part  of  the  clerk  to  make  quarterly 
payments  of  fees  to  the  State  Treasurer.  The  1933  Act  pro- 
vides for  payment  of  fees  at  "stated  intervals”  to  the  State 
Treasurer.  There  Is  no  attempt  to  define  a "stated  Interval”, 
but  considering  all  of  the  statutes  together,  we  are  of  the 
opinion  that  seme  may  be  harmonized  by  requiring  the  continuation 
of  quarterly  paynents  by  the  clerk  to  the  State  Treasurer. 

An  examination,  however,  of  the  other  provisions  In  the  above 
quoted  statutes  reveals  an  Irreconcilable  conflict. 
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Sectiona  11657  and  11658,  supra,  require  only 
the  payment  to  the  Treaaurer  of  those  fees  remaining 
"after  deducting  from  the  ag^jregate  of  such  statement 
the  total  amoxmt.  If  any,  paid  by  said  clerk  for  additional 
clerical  assistants  or  other  help”,  whereas  the  1955  Act 
requires  that  "all  fees*  be  paid  to  the  State  Treasvirer. 

In  the  case  of  City  of  Westport  ex  rel.  vs. 
Jackson,  69  ko.  App.  148,  l.c.  155,  the  court  saldt 

"It  must  be  conceded  that  If  there 
la  an  Irreconcilable  conflict  between 
these  provisions  of  the  section,  that 
the  last  would  stand  and  the  others, 
which  can  not  stana  with  them,  go  to 
the  ground." 


The  1935  Act  having  been  passed  at  a later  date 
and  being  In  Irreconcilable  conflict  with  Sections  11657 
and  11658,  R.  S.  ko.  1929,  with  the  exception  of  the  Inter- 
vals In  thlch  payment  Is  to  be  made  to  the  State  Treasurer, 
the  1933  Act  prevails. 

V»e  are,  therefore,  of  the  opinion  that  the  clerks 
of  the  Kansas  City,  Springfield  and  St.  liouls  Coxirtsof  Ap- 
peals must  comply  with  the  provisions  of  Section  1,  Laws 
Mo.  1933,  page  415. 


Respectfully  submitted 


UAX  WASSKRMAM 

Assistant  Attorney  General 


AirPROViiD* 


XTTTWESI? 

(Acting)  Attorney  General 
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CRIMINAL  COSTS:  The  Sti'.te  Is  only  liable  for  the  costs  in 

Jurenile  trials  on  conviction  before  a Jury, 
plea  of  guilty,  acquittal,  or  dismissal 
under  the  general  criminal  laivr,  where  the 
punishment  is  solely  imprisonment  in  the 
state  penitentiary* 


September  S,  1936 


Honorable  Forrest  ismlth 
State  Auditor 
Jefferson  City,  Lissouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  latter 
of  ivugust  9,  1936,  requesting  an  opinion  from  this  depsirt- 
nent,  which  is  as  follows: 

"We  are  often  presented  with  cost 
bills  for  payment  of  items  relating 
to  Juvenile  oases,  that  is,  in  cases 
vrhere  the  defendant  is  under  the  age 
of  seventeen*  We  receive  these  bills 
both  from  covmties  of  less  than  50,000 
population,  and  from  counties  of  50,000 
or  pore  population.  In  many  instances, 
on  account  of  the  age  of  the  defendant 
and  the  manner  in  whloh  the  case  is 
handled,  it  is  extremely  difficult  for 
us  to  determine  whether  or  not  the 
state  is  liable  for  payment  of  costs. 

"In  this  connection  we  are  mindful  of 
the  fact  that  leotion  3866,  R*  S*  l.o* 

1929,  provides  that  *in  all  capital  cases 
in  which  the  defendant  shall  be  convicted, 
and  in  all  oases  in  which  the  defendant 
shall  be  sentenced  to  imprisonment  in  the 
penitentiary,  and  in  oases  where  such  per- 
son is  convicted  of  an  offense  punishable 
solely  by  imprisonment  in  the  penitentiary, 
and  is  sentenced  to  imprisonment  in  the 
coxinty  Jail,  work  house  or  reform  school 
because  such  person  is  under  the  age  of 
16  years,  the  State  shall  pay  the  costs. 
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ir  the  defendant  shall  be  unable  to  pay 
them,  except  costs  incurred  on  behalf 
of  the  defendant  ♦ ♦ ♦»,  Also  that  Sec- 
tion 3828  K.  S.  y.o,  1929  provides  that 
'In  all  capital  cases,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall 
be  pedd  by  the  state.  ♦ ♦ ♦!, 

''Eowev3r,  in  many  of  these  cases  the 
Proseoutin*  Attorney  files  an  information 
directly  in  Circuit  Court  char/ging  the 
child  with  some  crime  which  is  punishable 
solely  by  imprisonment  in  the  penitentiary, 
such  as  burglary  and  larceny  under  Section 
4056  n.  S.  ho.  1929.  The  child  is  then 
taken  before  the  Circuit  Judge.  No  Jury 
trial  is  held,  but  various  sentences  and 
Judgments  are  pronounced.  In  some  oases 
the  record  will  show  that  the  'defendant 
is  found  guilty  as  charged  and  ordered 
committed  to  the  Boys'  Training  School 
at  Boonville  for  a term  of  two  years'.  In 
others,  that  the  'defendant  is  found  to  be 
delinquent  and  guilty  as  charged  and  ordered 
committed  to  the  Boys'  Training  school  at 
Boonville  for  a term  of  two  years'.  In 
some  cases  the  defendants  are  merely  'found 
guilty  of  deu^inquency  and  ordered  committed 
to  the  Boys'  Training  School  at  Boonville'. 

In  other  oases  the  defendant  la  'placed 
in  charge  of  the  Probation  Officer'.  It 
is  seldom  that  the  Juvenile  defendant  is 
acquitted  or  the  case  against  him  dismissed. 

"Are  call  your  attention  to  Sections  14159  to 
14161,  inclusive,  H.  S.  lip,  1929  (Juvenile 
laws  in  counties  of  less  than  30,000  popula- 
tion) , and  Sections  14136  to  14138,  inclusive, 
K.  S.  lo.  1929  (Juvenile  laws  in  counties  of 
50,000  or  more  population).  Does  the  fact 
that  the  Prosecuting  Attorney  files  a charge 
which  is  punishable  solely  by  imprisonment 
In  the  penitentiary  make  the  state  liable 
for  costs  when  Judgmsnts  and  sentences  are 
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are  rendered  au  heretofore  cited?  .fould 
it  be  necessary  for  the  court  records  to 
show  that  the  defendant  was  being  tried 
under  the  general  criminal  statutes  in- 
stead of  as  a delinquent  in  order  for  the 
state  to  be  liable  for  costs?  Would  a 
jury  trial  be  necessary  under  the  general 
criminal  statutes  or  could  the  trial  Judge 
sentence  the  defendant  on  eridence  sub- 
mitted? 

"We  would  appreciate  your  opinion  adrislng 
us  fully  in  regard  to  the  state *s  liability 
for  costs  in  Jurenile  Cases.  We  are  enclos- 
ing some  cost  bills  in  JuTsnile  Cases  for 
use  in  preparing  your  opinion." 

In  answering  your  request  for  this  opinion,  it  will 
be  necessary  to  diTide  the  subject  into  three  sections. 

The  first  section  will  apply  to  the  jurenile  laws  in 
coxintles  of  50,000  or  more  population,  which  are  set  out 
in  Sections  14136  to  14158,  incluslye,  R.  S.  I'o.  1929,  and 
the  different  Session  Laws.  The  second  section  of  this 
opinion  will  apply  to  counties  of  50,000  population  or  less 
and  will  be  governed  by  Sections  14159  to  14181,  R.  S.  I'o. 
1929,  and  the  separate  Session  Laws.  The  third  section  of 
this  opinion  will  be  governed  by  the  separate  sections  of 
the  statutes  applying  to  both  counties  of  more  than  50,000 
population  and  counties  of  less  than  50,000  population. 


I. 


authorities  ^J>PLYING  to  THR  JUVLNILfi  LAWS 
IN  COUNTIES  OF  CVilR  50.000  POPULATION. 

Section  14136,  R.  S.  t:o.  1929,  applying  to  delinquency 
of  children  under  the  age  of  seventeen  years  of  age,  reads 
as  follows: 
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If  ♦ ♦ ♦ Provided,  that  when  Juris- 
diction has  been  acquired  under  the 
provisions  hereof  over  the  person  of 
a child,  such  Jurisdiction  shall  con- 
tinue, for  the  purpose  of  this  article, 
until  the  child  shall  have  attained 
its  majority;  but  nothing  in  this 
article  shall  prevent  the  Juvenile 
court  from  inflicting  a punishment 
which  shall  extend  beyond  the  age  of 
majority  in  cases  where  the  delinquent 
shall  be  convicted  of  a crime,  the 
punishment  of  which  under  the  statutes 
of  this  state,  when  committed  by  par- 
sons over  the  age  of  eighteen  years,  is 
death  or  imprisonment  in  the  penitentiary 
for  a term  of  not  less  than  ten  years. 

jy  ♦ ♦ If 


Section  14137,  R.  S.  ho.  1929,  applying  to  counties 
of  a population  of  50,000  or  over,  as  to  the  Jurisdiction 
of  the  different  coiirts,  reads  aA  follows: 


"The  circuit  courts  exercising  Juris- 
diction in  counties  now  or  hereafter 
having  a population  of  fifty  thousand 
(50,000)  inhabitants  or  more  shall  have 
original  Jurisdiction  of  all  oases  com- 
ing within  the  terms  of  this  article: 
Provided,  that  in  counties  containing  a 
city  of  the  first  class  the  criminal 
court  shall  have  such  original  Juris- 
diction. For  the  purpose  of  this  article, 
the  city  of  St.  Louis  shall  be  considered 
a county  within  the  meaning  of  this 
article.  In  counties  where  there  are 
or  may  be  more  than  one  circuit  Judge, 
the  Judges  of  t^e  circuit  court  in  such 
counties  shall  designate  one  of  their 
number,  whose  duty  it  shall  be  to  heaor 
eind  determine  all  cases  coming  under 
this  article  until  there  be  another 
Judge  so  designated:  Provided,  that  in 
case  of  the  absence  or  Inability  of  the 
Judge  designated  to  hold  said  court,  any 
one  of  said  Judges  may  perform  that  duty, 
and:  Provided,  that  in  counties  in  which 
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the  criminal  court  has  Jurisdiction, 
the  Judge  of  the  criminal  court  may,  in 
case  of  his  absence  from  the  county  or  of 
sicioiess,  call  In  any  circuit  Judge  of 
the  Judicial  circuit  in  which  such  county 
is  located  and  if  the  Judge  so  called  in, 
consent  to  act,  said  circuit  Judge  shall 
during  such  absence  or  sicioiess  hare  the 
same  powers  and  perform  the  same  duties 
as  are  imposed  upon  the  Judge  of  the 
criminal  court  under  this  article.  ♦ ♦ ♦ 

The  clerk  of  the  circuit  court  in  such 
county  shall  act  as  the  clerk  of  the 
JuTenile  court.  The  practice  and  procedure 
prescribed  by  law  for  the  conduct  of 
criminal  cases  shall  gOTem  in  all  proceed- 
ings under  this  article  in  which  the  child 
stands  charged  with  the  violation  of  the 
criminal  statutes  of  the  state  and  in  such 
proceedings  the  child,  his  parent,  or  any 
person  standing  in  loco  parentis  to  him 
may  on  his  behalf  demand  a trial  by  Jury. 

In  all  other  oases  the  trial  shall  be  be- 
fore the  court  without  a Jury,  and  the 
practice  and  procedure  customary  in  pro- 
ceedings in  ei^uity  shall  govern  except 
where  otherwise  provided  by  this  article.** 

When  a person  is  charged  with  a criminal  offense,  the 
prosecutor  must  file  an  Information  or  indictment,  and  the 
provisions  of  Section  22,  Article  II,  of  the  Constitution  of 
Missouri  are  applicable.  This  was  so  held  in  the  case  of 
State  ex  rel.  v.  Tinoher,  258  Mo.  1,  166  S.  W.  1026.  This 
case  also  holds  that  a criminal  prosecution  under  the  Juvenile 
Act  should  comply  with  the  general  criminal  laws  of  the  state 
such  as  Juries  and  the  filing  of  an  information. 

Section  14139,  R.  S.  Mo.  1929,  in  providing  for  the 
payment  of  the  costs  in  the  hearing  of  the  delinquency  of  a 
child,  reads  as  follows: 

*****  On  the  return  of  the  summons  or 
other  process,  or  as  soon  thereafter  as 
may  be,  the  court  shall  proceed  to  hear 
the  case  in  a summary  manner,  and  if  it 
shall  determine  that  the  child  is  a 
*negleoted  child*  within  the  definition 
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thereof  contained  herein,  shall  enter 
Its  order  or  judgment  accordingly  under 
the  provisions  of  this  article;  and  the 
cost  of  the  proceedings  may.  In  the 
discretion  of  the  court,  be  adjudged 
against  the  petitioner,  or  any  person 
or  persons  svunmoned,  or  appearing  as 
the  case  may  be,  and  collected  as  pro- 
vided by  the  law  In  civil  cases.  All 
costs  not  so  collected  shall  be  paid  by 
the  county.  ♦ ♦ 

Section  14138,  R.  S.  ko.  1929,  reads  as  follows: 

**Any  reputable  person,  being  a resident 
of  the  county,  having  knowledge  or  In- 
formation of  a child,  who  appears  to  be 
a neglected  child,  may  file  with  the 
clerk  of  the  juvenile  court  a petition. 

In  writing,  setting  forth  the  facts, 
verified  by  affidavit.  It  shall  be 
sut'ficlent  that  the  affidavit  be  on  In- 
formation and  belief. 

Section  14138,  supra,  applies  to  counties  of  over 
50,000  population  and  Is  duplicated  by  Section  14164,  H.  S. 
ko.  1929,  which  applies  to  counties  under  50,000  population. 

Section  14141,  H.  S.  ko.  1929,  In  regard  to  the 
trial  of  a child  under  the  age  of  seventeen  years  In  the 
juvenile  court,  reads  as  follows: 

'*iVhen  In  any  such  county  a child  under 
the  age  of  seventeen  (17)  years  Is  arrested 
with  or  without  warrant,  such  child  shall. 
Instead  of  being  taken  for  trial  before  a 
justice  of  the  peace,  or  police  magistrate, 
or  judge  of  any  other  court  now  or  here- 
after having  jurisdiction  of  the  offense 
charged,  be  taken  directly  before  such 
juvenile  court;  or  If  the  child  shedl  have 
been  teiken  before  a justice  of  the  peace 
or  a police  magistrate  or  judge  of  such 
other  court , It  shall  be  the  duty  of  said 
justice  or  police  magistrate  or  judge  to 
tremsfer  the  case  to  such  juvenile  court. 
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and  of  the  officer  haring  the  child 
in  charge  to  take  such  child  before  said 
court,  and  the  said  court  shall  proceed 
to  hear  the  case  in  accordance  with  the 
law  for  the  trials  of  such  offenses." 


Under  Section  14141,  supra,  and  under  the  holding 
in  the  case  of  State  r.  Rutledge,  13  S.  W.  (2d)  1061,  1.  c. 
1066,  in  counties  orer  50,000  population,  only  the  Jurenlle 
court  can  try  Jureniles.  In  that  case  the  court  said: 


"v/hen  a delinquent  child  is  brought 
before  a jurenile  court  charged  with 
the  violation  of  a criminal  statute, 
the  Judge  of  that  court  must  determine 
in  the  first  instance  whether  such  child 
shall  be  proceeded  against  as  a delin- 
quent, or  prosecuted  under  the  criminal 
law.  If  the  child  is  then  under  17 
years  of  age,  the  further  proceeding, 
whichever  it  may  be,  must  be  had  in 
his  court;  if  the  child  is  then  17  years 
of  age  or  over,  the  Judge  may,  if  he 
determines  that  the  child  should  be 
prosecuted  under  the  general  law, 
either  direct  the  trial  to  proceed  in 
his  ovoi  court,  or  order  the  cause  trans- 
ferred to  a court  having  general  criminal 
Jurisdiction.  When  a child  who  has  passed 
his  seventeenth  birthday  is  brought  before 
a court  of  general  criminal  Jurisdiction, 
charged  with  having  committed  a criminal 
offense  while  xmder  17  years  of  age, 
that  court  may  determine  whether  he 
should  be  dealt  with  as  a delinquent, 
or  prosocuted  under  the  general,  law,  and, 
if  it  decides  that  he  should  be  proceeded 
against  as  a delinquent,  order  the  cause 
transferred  to  the  Juvenile  court.  But  a 
court  of  general  criminal  Jurisdiction  is 
wholly  without  Jurisdiction  in  cases  in 
which  a child  under  17  years  of  age  is 
charged  with  the  violation  of  criminal  law; 
without  Jurisdiction  to  even  determine 
which  course  should  be  pursued  with  respect 
to  such  child." 
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Section  14151,  R.  S.  lo.  1929,  which  gives  the 
Juvenile  court  the  authority  to  comclt  delinquents  to 
certain  Institutions,  reads  as  follows t 

"In  the  case  of  a delinquent  child, 
the  court  may  suspend  the  sentence  or 
execution  thereof  from  time  to  time, 
and  may  in  the  meantime  commit  the 
child  to  the  care  and  control  of  a 
probation  officer  duly  appointed  by 
the  court,  and  may  allow  such  child  to 
remain  in  its  home  subject  to  the  visita- 
tion and  control  of  the  probation  officer, 
such  child  to  report  to  the  probation 
officer  as  often  as  may  be  required,  and 
to  be  subject  to  be  returned  to  the  court 
for  further  proceedings  whenever  such 
action  may  appear  to  the  court  to  be 
necessary;  ♦ ♦ ♦ the  court  may  commit 
the  child,  if  a boy,  to  the  Missouri 
training  school  for  boys,  or,  if  a girl, 
to  the  state  industrial  school  for  girls; 
or  the  court  may  oomirlt  the  child  to  any 
institution  within  the  county,  incorporated 
under  the  laws  of  this  state,  that  may 
care  for  children,  or  to  any  institution 
which  now  or  hereafter  may  be  established 
by  the  state  or  county  for  the  care  of 
boys  or  girls,  or  to  any  special  truant  or 
parental  school  which  now  or  hereafter  may 
be  established  by  the  board  of  education 
of  said  county." 

Under  this  Section  14151,  and  in  the  case  of  State 
V.  Buclcner,  254  S.  V.  179,  it  was  held  that  the  charge  and 
conviction  on  a charge  of  delinquency  is  not  a criminal 
proceeding. 
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Section  8357,  H.  S.  Uo»  1929,  applies  to  oountlee 
under  50,000  population.  This  section,  with  reference  to 
the  oommitBient  to  a reformatory  and  the  cost  of  the  pro- 
ceedings and  the  delivery  of  such  person  to  the  reformatory, 
reads  as  follows: 

"In  all  cases  of  conviction  of  felony, 
wherein  the  punishment  is  commitment 
to  the  reformatory,  the  cost  of  the 
proceedings  and  of  the  delivery  of  such 
person  to  the  reformatory  shall  be  paid 
by  the  state;  and  in  all  oases  of  mis- 
demeanor, wherein  the  punishment  is 
ccMmiitmeut  to  the  reformatory,  the  cost 
of  the  proceedincs  and  of  the  delivery 
of  such  person  to  the  reformatory  shall 
be  paid  by  the  county  in  which  tha  con- 
viction is  had." 

Section  14161,  h.  S.  t:o.  1929,  reeds  as  follows: 

"This  article  shall  apply  to  children 
under  the  age  of  seventeen  years,  in 
counties  of  less  than  50,000  population, 
who  are  not  now  or  hereafter  inmates  of 
any  state  institution  or  any  institution 
incorporated  under  the  laws  of  the  state 
for  the  otre  and  correction  of  delinquent 
children.  '.<hen  Jurisdiction  has  been 
acquired  under  the  provisions  hereof  over 
the  person  of  a child,  such  Jurisdiction 
shall  continue,  for  the  pun>oss  of  this 
article,  until  the  child  shall  have  at- 
tained the  age  of  21  years.  » ♦ 

Section  14162,  H.  d.  Vo.  1929,  reads  as  follows: 


"The  Cape  Cirardsau  court  of  common  pleas 
und  all  circuit  courts  in  counties  less 
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‘than  50,000  population  ahall  haTe 
orirlnal  jurledlction  of  all  oases  coming 
within  the  terms  of  this  article.  The 
prooeedlnss  of  the  court  in  such  oases 
shall  be  entered  in  a book  or  books  kept 
for  that  purpose,  and  known  as  the 
JuTenile  records,  and  the  court  shall  be 
known  as  the  Cape ' Girardeau  court  of 
common  pleas  and  tus  circuit  court,  and 
may  for  conyenlence  be  called  the  jurenils 
court.  The  clerk  of  the  Cape  Girardeau 
court  of  coiL'-on  pleas  and  the  clerk  of 
the  circuit  court  in  such  counties,  shall 
act  as  the  clerk  of  the  juTenile  court. 

In  cases  of  the  absence  or  inability  of 
the  circuit  judge  to  hold  said  court,  he 
may  call  in  any  other  circuit  judge  to 
perform  that  duty.  ^ oaLses  arising 
under  this  article . the  hearia><  shall  be 
before  the  court  without  a jury,  the 
practice  and  procedure  customary  in  pro- 
ceedings in  equity  shall  goTam;  Prorlded, 
that  the  child  shell  be  (Jiiyea  a trial  by 
.jury . as  now  provided“Tn  the  juvenile 
court  act  pertaining  to  counties  of  over 
50,000  inhabitants,  when  demanded  by  the 
child,  its  parents  or  guardian.  In  the 
discretion  of  the  judge  of  the  Cape 
Girardeau  court  of  common  pleas  and  of 
the  circuit  court  any  petition  alleging 
a child  to  be  deliu<iuent  may  be  alsmissed 
euTid  such  child  prosecuted  under  the  general 
law  when,  in  the  judgment  of  such  judge, 
such  child  is  not  a proper  subject  to  be 
dealt  with  under  the  reformatory  proTislons 
of  this  article." 

Section  14164,  R.  3.  Lo.  1929,  which  applies  to  counties 
under  50,000  population,  is  the  same  section  as  Section  14136, 
supra,  which  applies  to  counties  OTsr  the  population  of  50,000. 

Under  Section  14166,  as  amended  and  set  out  in  Session 
Laws,  1931,  page  168,  the  county  Is  liable  for  the  costs  of 
a hearing  on  a delinquenoy  charge,  and  not  the  state.  This 
section,  in  part,  reads  as  follows: 
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"Upon  tbe  return  of  th.e  summona,  or  at 
the  time  sat  for  the  hearing , the  court 
shall  proceed  to  hear  the  case  in  a summary 
manner  and  may  conduct  the  examination  of 
the  ^vitnesses  vdthout  the  assistance  of 
counsel,  and  may  taice  testimony  and  inquire 
into  the  habits,  surroundings,  condition 
and  tendencies  of  said  child,  to  enable  the 
court  to  render  such  order  of  Judgment  as 
shall  best  oonserre  the  welfare  of  said 
• child  and  carry  out  the  objects  of  this 
article  and  the  court,  if  satisfied  that 
the  child  is  in  need  of  the  care  or  discipline 
and  protection  of  the  state,  may  so  adjudicate, 
and  may  in  addition  find  said  child  to  be  de- 
linquent or  neglected,  or  in  need  of.  more 
suitable  gUEirdianshlp , as  the  case  may  be. 

♦ * ♦ ♦ The  cost  of  the  prooeedinr:s  may  in 
the  discretion  of  the  court  be  adjudged 
against  the  petitioner,  or  any  person  or  per- 
sons summoned  or  appearing,  as  the  case  may 
be,  and  collected,  as  prorided  by  law.  All 
costs  not  so  collected  shall  be  paid  by  the 
county. 

Section  14168,  a.  S.  lo.  1929,  reads  as  follows: 

'^..hen  In  any  such  county  a child  under  the 
age  of  serenteen  years  is  arrested  with  or 
without  warrant,  such  child  shall,  instead 
of  being  tahan  for  trial  before  a Justice 
of  the  peace,  or  police  magistrate,  or  Judge 
of  any  other  court  now  or  hereafter  haying 
Jurisdiction  of  the  offense  charged,  be 
taken  direct  before  the  circuit  court;  or 
if  the  child  shall  hare  been  taken  before 
a Justice  of  the  peace  or  a police  magistrate 
or  Judge  of  such  other  court,  it  shall  be  the 
duty  of  Svid  Justice  or  police  magistrate  or 
Judge  to  transfer  the  case  to  the  circuit 
court,  and  of  the  officer  hayiag  the  child  in 
charge  to  take  such  child  before  said  court, 
and  the  said  court  shall  proceed  to  hear  tue 
case.  Nothing  in  this  article  contained 
shall  be  construed  as  depriying  any.  court  or 
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magistrate  of  such  ooimties  of  the 
powers  now  giren  them  by  the  law  to  file 
complaints  and  issue  warrants,  but  all 
subsequent  proceedings  shall  be  had  in 
the  circuit  court.  The  circuit  court 
shall  proceed  to  hear  and  dispose  of  such 
cases  in  the  same  manner  as  if  the  pro- 
ceedings had  been  instituted  in  said  circuit 
court  upon  petition,  as  hereinbefore  pro- 
Tlded," 

Section  14178,  R.  S.  i6o,  1929,  reads  as  follows: 

'^Nothing  in  this  article  shall  be  con- 
strued to  repeal  any  portion  of  the  law 
relating  to  the  state  industrial  home 
for  girls  or  the  Kissourl  reformatory; 
and  in  all  commitments  to  either  of  said 
institutions  the  law  in  reference  to  said 
institutions  shall  gorem  the  same.’* 

This  section,  being  a part  of  Article  9,  Chapter  125, 
R.  S.  ilo.  1929,  does  not  repeal  the  law  relating  to  the  in- 
dustrial school  for  girls  or  the  Klssouri  reformatory. 

In  any  county,  in  the  discretion  of  the  Judge,  any 
petition  of  delinquency  may  be  dismissed  and  the  child 
prosecuted  under  the  general  law.  This  authority  is  greeted 
under  Section  14163,  R.  S.  ho.  1929,  which  reads  as  folloira: 

"In  the  discretion  of  the  Judge  of  any 
court  haTing  Jurisdiction  of  delinquent 
children  under  the  prorlsions  of 
articles  8 or  9,  chapter  125,  R.  S.  1929, 
any  petition  alleging  a child  to  be  de- 
linquent may  be  dismissed  and  such  child 
prosecuted  under  the  general  law,  and  any 
motion,  petition  or  application,  made  to  any 
court  or  Judge  haring  general  Jurisdiction 
of  criminal  causes,  to  transfer  the  case 
of  or  charge  against  any  delinquent  child 
to  a court  haring  Jurisdiction  of  delin- 
quent children  under  the  prorlsions  of 
said  articles  8 and  9,  may  be  denied  in  the 
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discretion  of  the  judge,  when  in  the 
judgment  of  the  judge  such  child  is  not 
a proper  subject  to  be  dealt  with  under 
the  reformatory  proTisions  of  either 
said  article  8 or  said  article  9." 

This  section  is  upheld  in  the  case  of  £x  Parte  Bass, 
40  S.  W.  (2d)  457,  1.  c.  458,  where  the  court  said: 

"*2,  All  hearings  by  the  court  after 
the  entry  of  the  order  and  direction 
that  the  proceedings  be  had  \mder  the 
general  criminal  laws  of  the  state  were 
without  jurisdiction  and  null  and  TOid 
because  no  indictment  was  ewer  returned 
under  article  2,  section  12  of  the  Con- 
stitution and  the  general  criminal  laws 
of  the  State  of  Missouri,  to  clothe  said 
JuTcnile  Court  with  further  jurisdiction 
as  to  the  subject  matter  and  the  person 
of  the  defendant  and  no  information  was 
filed  by  the  prosecuting  attorney  of 
Greene  County,  Missouri,  in  compliance 
with  article  2,  section  12  of  the  Con- 
stitution and  the  general  criminal  laws 
of  the  State  of  Missouri,  and  the  inf orma- , 
tion  signed  and  rerifled  by  J.  Will  Webb, 

Chief  Probation  Officer,  filed  in  the 
Juvenile  Court  and  thereafter  dismissed 
by  said  cotxrt  is  void  for  the  reason  that 
it  does  not  comply  with  article  2,  sec- 
tion 12  of  the  Constitution  and  with  the 
general  criminal  laws  of  the  State  of 
Missouri,  and  under  the  procedure  of  the 
general  criminal  laws  of  the  State  of 
Missouri,  is  wholly  void  and  fails  to 
clothe  the  court  with  jurisdiction  over 
the  subject  matter  and  the  person  of  the 
defendant  to  hear  and  try  said  cause.* 

* « ♦ « ♦ 

"However,  under  our  later  controlling 
decision  in  State  ex  rel.  v.  Walker,  34 
3.  W.  {2d)  124,  a juvenile  court's  jxiris- 
diction  in  such  a case  ceases  upon  its 
determination  and  direction  that  the  de- 
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fendant  shall  be  proceeded  against, 
not  as  a delinquent,  but  under  the 
general  criminal  law.  It  follows  that 
the  commitment  Issued  In  this  case  by  • 
the  JuTenlle  court  of  Greene  county,  by 
Tirtue  and  authority  of  which  the  warden 
of  the  state  penitentiary  holds  petitioner. 

Is  TOld." 

Section  8350,  as  amended  and  set  out  In  Session  Laws, 
1933,  page  331,  reads  as  follows: 

"Any  person  under  the  age  of  serenteen 
years,  oonrleted  of  a crime,  the  punish- 
ment of  which,  under  the  statutes  of 
this  state,  when  committed  by  persons 
OTsr  the  age  of  serenteen  years.  Is  Im- 
prisonment In  the  penitentiary  for  a 
tern  of  not  less  than  ten  years,  may  be 
punished  In  the  same  manner  and  to  the 
same  extent  as  provided  by  the  statutes 
for  the  punishment  of  persons  over  the 
age  of  seventeen,  or,  if  a boy,  he  may 
be  Imprisoned  In  the  penitentiary  or  com- 
mitted to  the  Missouri  Training  School 
for  Boys;  and  any  boy  under  the  age  of 
seventeen  years  convicted  of  any  other 
felony,  either  upon  plea  of  guilty  or 
upon  trial,  may  be  committed  to  the  l£ls- 
sourl  Training  School  for  Boys.  ♦ » 

Section  14163,  supra.  Is  not  In  conflict  with  Section 
6350,  Session  Laws,  1933,  page  331,  and  It  was  so  held  In 
the  case  of  State  ex  rel.  v.  Hutledge,  13  S.  W«  (2d)  1061, 
which  decided  as  follows: 

"This  section,  applying  to  all  coxintles, 
harmonizes  the  two  juvenile  coiirt  laws 
as  to  the  matter  of  the  discretion  of 
the  judge  In  transferring  oases  from  the 
circuit  to  the  juvenile  court,  which  dis- 
tinction was  noted  In  State  v.  Gregorl, 

318  Ko.  998,  2 3.  W.  (2d)  747. 

"Sec.  8350  Is  not  In  conflict  with  this 
section,  but  both  can  stand.  The  juvenile 
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court  has  ezoluslTs  Jurisdiction  to 
try  children  under  17  years  of  age  and 
may  try  other  minors,  who  hare  passed 
that  age  since  the  commission  of  the 
offense.  Discretion  of  the  Judge  of  a 
court  of  general  criminal  Jurisdiction 
to  refuse  to  transfer  a criminal  charge 
against  a minor  to  JuTenile  court,  is 
limited  to  proceedlzigs  commenced  against 
children  after  they  haye  reached  the  age 
of  17  years.  If  the  child,  when  brought 
into  JuTenile  court,  is  under  17  years 
of  age,  the  Judge  must  determine  whether 
such  child  be  proceeded  against  as  a de- 
linquent, or  prosecuted  under  the  criminal 
law.  In  such  cases,  all  further  proceed- 
ings must  be  in  that  court.  If  the  child 
is  then  17  years  of  age  or  OTer,  the 
Judge  may  direct  the  trial  to  proceed  in 
his  court  or  transfer  it  to  a court  har- 
ing  general  criminal  Jurlsalction.  When 
a minor  who  has  passed  his  17th  birthday 
is  brou{^:ht  before  a court  haTing  general 
criminal  Jurisdiction,  charged  with  an 
offense  committed  .hile  under  17  years 
of  age,  that  court  may  determine  whether 
he  should  be  dealt  with  as  a delinquent 
or  prosecuted  under  the  general  law  and 
if  he  decides  that  such  minor  should  be 
proceeded  against  as  a delinquent,  order 
the  cause  transferred  to  the  JuTenile 
court.  If  such  child  be  under  17  years 
of  age,  the  Judge  of  the  general  criminal 
court  is  without  Jurisdiction  to  do  any- 
thing further  than  transfer  the  cause  to 
the  JuTenile  court.  The  discretion  con- 
ferred by  the  section  can  be  exercised 
only  once  and  the  decision  of  the  Judge 
first  haTing  to  pass  on  the  question  is 
final.  This  discretion  does  not  deny  equal 
protection  of  the  law,  nor  make  an  arbitrary 
classification  in  Tiolation  of  the  constitu- 
tion. State  ex  rel.  v.  Rutledge,  13  S.  W. 
{2d)  1061." 
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POI^UiTloit. 


Seotion  3644,  R.  S.  Ho.  1929,  which  refers  to  the 
oertlfloatlon  of  fee  bills  to  the  State  Auditor,  reads  as 
follows: 


”’.Vhen  a fee  bill  shall  be  certified  to 
the  state  auditor  for  payment,  the 
certificate  of  the  Judge  and  prosecuting 
attorney  shall  contain  a statement  of 
the  following  facts:  That  they  haye 
strictly  examined  the  bill  of  costs; 
that  the  defendant  was  conTlcted  or  ao- 
(^.ultted,  and  If  conTlcted,  the  nature 
end  extent  of  punishment  assessed,  or  the 
cause  continued  generally,  as  the  case 
may  be;  that  the  offense  charged  Is  a 
capital  one,  or  punishable  solely  by  Im- 
prisonment In  the  penitentiary,  as  the 
case  may  be;  * * 

Seotion  5826,  R.  S.  Ho.  1929,  which  prorldes  when  the 
state  shall  pay  the  costs  In  all  criminal  oases,  reads  as 
follows : 


"In  all  capital  oases  In  which  the  de- 
fendant shall  be  oonrloted,  and  In  all 
oases  In  which  the  defendant  shall  bo 
sentenced  to  Imprisonment  In  the  peni- 
tentiary, and  In  eases  where  such  porson 
Is  conTlcted  of  an  offense  punishable 
solely  by  Imprisonment  In  the  penitentiary, 
and  Is  sentenced  to  Imprlsonmeni  In  the 
county  Jail,  workhouse  or  reform  school 
because  such  person  Is  under  the  age  of 
eighteen  years,  the  state  shall  pay  the 
costs.  If  the  defendant  shall  be  unable 
to  pay  then,  except  costs  Incurred  on  be- 
half of  defendant.  * ♦ 
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Section  3828,  R.  S.  ko.  1929,  which  prorldea  for 
the  costs  In  case  of  acquittal,  reads  as  follows: 

"In  all  capital  cases,  and  those  in 
which  igprisonment  in  the  penitentiary 
is  the  sole  punistoent  for  the  offense . 

1?  the  defendani  is  ac^mltted.  the  costs 
shall  be  paid  by  the  state ; * ♦ 

Under  this  Section  3626,  a dismissal  has  been  held 
the  same  as  em  acquittal. 

In  your  request  you  ask  if  it  is  oompulsory  to  try 
a JuTenile,  under  the  criminal  law,  in  the  juyenile  court 
or  the  circuit  court.  Section  3662,  R.  S.  I'o.  1929,  in 
reference  to  that  question,  reads  as  follows: 

'*A11  issues  of  fact  in  any  criminal 
cause  shall  be  tried  by  a Jury  to  be 
selected,  suinmoned  and  returned  in  a 
manner  prescribed  by  law," 

And  can  only  be  waired  as  set  out  in  Section  3663, 

H.  3.  k'o.  1929,  which  applies  to  misdemeanors  only. 

In  the  case  of  State  t.  Talken,  316  Vo.  596,  292  S.  W.  32, 

I.  c.  33,  the  court  said: 

"So  much  of  section  26,  article  2,  of 
the  Missouri  Constitution,  as  is  germane 
to  the  question  inyolred,  is  as  follows: 

"♦The  right  of  trial  by  Jury,  as  hereto- 
fo»  enjoyed,  shall  remain  inyiolate.* 

"Section  4005,  R.  3.  Vo.  1919,  reads: 

"♦All  issues  of  fact  in  any  criminal  cause 
shall  be  tried  by  a Jury,  to  be  selected, 
summoned  and  returned  in  a manner  pre- 
scribed by  law. ♦ 

"Section  4006,  R.  3.  1919,  reads: 

"♦But  the  defendant  and  prosecuting  at- 
torney, with  the  assent  of  the  coxirt,  may 
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subailt  the  trial  of  misdemeanors  to 
the  court,  whose  finding  In  all  such 
offenses  shall  haye  the  force  and  effect 
of  the  yerdlct  of  a Jury.* 

"Conceding,  as  we  later  find,  that  the 
offense  of  :vhloh  defendant  stands  con- 
ylcted  Is  a felony,  the  walyer  of  a jury 
constitutes  a rlolatlon  of  defendant *s 
rights  to  which  he  may  not  assent.  The 
right  to  be  tried  by  jury  In  felony  oases 
Is  a sacred  right,  heretofore  enjoyed  and 
guaranteed  by  the  Constitution,  to  the 
waiving  of  which  he  may  not  give  assent, 
for  the  reason  fotind,  among  others.  In 
State  V.  liansfleld,  41  Vo.  470,  loo.  olt. 

478,  *the  prisoner  Is  not  In  a condition 
to  exercise  a free  and  Independent  choice 
without  often  creating  prejudice  t^galnst 
him.*  The  waiver  of  the  jury  and  the 
trial  of  the  cause  before  the  court  sit- 
ting as  a jury  constitute  error.  Neales 
V.  State,  10  Vo.  498;  State  v.  Voody,  24 
Vo.  500;  State  v.  Veyers,  66  Vo.  266; 

State  V.  Sanders  (Vo.  Sup.)  £43  S.  VT.  771." 

Sections  4005  and  4006,  JR.  S.  Vo.  1919,  as  mentioned 
In  the  above  case,  are  now  Sections  3662  and  3663,  respectively, 
of  the  Revised  Statutes  of  klssourl,  1929.' 

In  view  of  the  holding  In  the  above  case.  It  goes  • 
without  saying  that  a conviction  as  certified  In  the  fee  bill 
by  the  judge  and  prosecuting  attorney  to  the  state  auditor. 

In  compliance  with  Section  3844,  supra.  Is  that  the  defendant 
was  convicted  by  a jury. 

Under  Section  3844,  supra,  the  oex*tlfloate  must  show 
"that  the  defendant  was  convicted  or  acquitted,  and  If  con- 
victed, the  nature  and  extent  of  punishment  assessed,  or  the 
cause  continued  generally,"  and  further  states  "that  the 
offense  charged  Is  a capital  one,  or  punishable  solely  by 
Imprisonment  In  the  penitentiary.” 

This  Section  3644  must  be  strictly  construed,  and 
the  certification  must  show  a conviction,  plea  of  guilty, 
or  acquittal  In  order  that  the  state  be  liable  for  the  costs. 

It  was  said  In  Ring  v.  Paint  and  Glass  Co.,  46  Vo.  App.  1.  e. 
377: 
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"It  may  be  stated  that  the  entire  sub- 
ject of  costs  in  both  ciril  and  criminal 
cases,  is  e matter  of  statutory  enact- 
ment; that  all  such  statutes  must  be 
strictly  construed,  and  that  the  officer 
or  other  person  claiming  costs,  which  are 
contested,  must  be  able  to  put  his  finger 
on  the  statute  authorizing  their  taxation." 

And  also  in  the  case  of  State  ex  rel.  t.  Wilder, 
197  ko.  1.  e.  32,  the  court  said: 

"For  many  years  this  court,  in  obedience 
to  strict  statutory  prorisions,  has 
sedulously  maintained  that  no  costs  can 
be  taxed  except  such  as  the  law  in  tsrms 
allows.  Shed  t.  iuillroad,  67  ko.  667; 
Villiams  T.  Chariton,  65  ko.  646." 


CCNCLUoIOy 


Under  the  aboTe  authorities,  it  is  the  opinion  of 
this  department  that  where  a jurenile  is  tried  for  delin- 
quency, the  costs  must  be  paid  by  the  cotinty.  In  the  ease 
of  a trial  of  e jurenile  under  the  general  criminal  law 
for  an  offense  punishable  solely  by  imprisonment  in  the 
penitentiary,  or  punishable  as  a capital  offense,  the 
jurenile  must  be  tried  by  a jury  and  the  costs  must  be  paid 
by  the  state.  It  is  further  the  opinion  of  this  department 
that,  under  the  abore  authorities,  the  stats  would  be  liable 
for  the  costs  where  the  jurenile  pleads  guilty,  or  the 
charge  is  dismissed  by  the  state,  when  the  offense  charged 
is  punishable  as  a capital  case  or  solely  by  imprisonment 
in  the  penitentiary.  Under  the  abore  authorities,  the  court 
may  commute  the  sentence,  after  conriction  by  a rerdict  of 
imprisonment  in  the  penitentiary,  to  either  the  Intermediate 
Reformatory,  under  the  limitations  prescribed  in  that  Act, 
or  he  may  commute  the  sentence  by  ordering  the  jurenile 
sent  to  the  Industrial  School  for  Girls  or  the  Boys* 
Reformatory.  This  commutation  of  sentence  does  not  affect 
the  payment  of  the  costs  by  the  state  for  the  reason  that, 
as  far  as  the  state  is  concerned,  the  case  against  the 
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JuTenlle  is  disposed  of  at  the  time  of  the  conviction  and 
sentence  under  the  terns  of  the  verdict  brought  in  by  the 
jury. 


It  is  further  the  opinion  of  this  department  that 
in  order  to  receive  payment  of  the  fee  bills  in  cases  as 
above  described,  the  fee  bill  should  affirmatively  show 
that  the  cause  was  tried  under  the  general  criminal  laws 
either  by  a Jury,  a plea  of  guilty,  acquittal,  or  dismissal. 
A dismissal  is  the  seme  as  an  acquittal. 

It  la  further  the  opinion  of  this  department  that 
under  Section  14141,  supra,  applying  to  counties  over 
50,000,  and  Section  14163,  supra,  applying  to  counties 
under  50,000,  the  Judge  may  dismiss  the  petition  of  delin- 
quency and  try  the  Juvenile  under  the  criminal  law.  This 
dismissal  of  the  petition  on  a chsurge  of  delinquency  is  the 
same  as  an  acquittal  on  that  charge,  and  the  county,  up 
to  the  time  of  the  dismissal,  would  be  liable  for  the  costs 
under  Section  14166,  Session  Laws  of  Missouri,  1931,  page 
168,  supra.  If  the  criminal  charge  was  originally  filed 
in  the  circuit  court  either  by  way  of  a preliminary  or  a 
grand  Jury  indictment,  and  it  was  later  ascertained  that 
the  defendant  was  a Juvenile  and  should  be  tried  under  the 
delinquency  act  and  not  under  the  general  criminal  laws, 
then  the  state  would  be  liable  for  the  costs  up  until  the 
time  the  cause  was  transferred  to  the  Juvenile  court  for 
the  trial  of  the  Juvenile  on  delinquency,  lifter  the  case 
is  transferred  the  county  would  be  liable  for  the  further 
costs  accrued  in  the  trial  on  delinquency,  in  accordance 
with  Section  14166,  Session  Laws  of  Missouri,  1931,  page 
166,  supra. 


Hespectfully  submitted 


'Jf,  J.  BUiiKJ 

APPROVED:  Assistant  Attorney  General 


J.  S.  'tAYLd^ 

(Acting)  Attorney  General 
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LIQUOR  ^NDSi  Sureties  on  liquor  bonds  not  liable  for 
SALES  TAX!  payment  of  sales  tax* 


October  21,  1958 


Honorable  torreet  ^ith 
State  Auc^ltor 
Jefferson  Cltj,  (tiseourl 


Lear  Sirs 


We  have  received  your  letter  of  September  26 
irtiict^i  reads  ae  foUowat 


"As  I understand  the  law,  each 
applicsmt  when  he  receives  a !!• 
cense  to  sell  intoxicating  liquor 
in  the  State  of  Missouri  is  re* 
quired  to  post  a bond  with  the 
State  Departi. ent  of  Liquor  Control* 

"In  the  collection  of  Sales  'lax,  I 
ar.  finding  that  a ntnber  of  taverns 
and  i>eraons  licensed  to  sell  liquor 
are  going  out  of  business  and  owe 
the  state  large  sums  on  Sales  lax* 

"I  would  like  an  opinio'i  froi  ' your 
department  as  to  whetijer  X can  bring 
suit  on  tJie  bond  which  they  filed 
witri  the  State  Departeient  of  Liquor 
Control,  for  the  amount  of  delinquent 
sales  tax  due  the  State  of  Kiseouri*  ” 


Ceotion  19  of  Uie  Liquor  ::ontrol  i*ct.  Laws  of  Mis* 
souri,  kxtra  Sessioxi  1953-54,  p*  35  requires  that  each 
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applicant  for  a liquor  license  shall  give  a bond 
to  the  State  of  Ulesourl*  The  statute  sets  out  the 
tercib,  requirements  and  conditions  which  each  bond 
siiall  contain*  The  pertinent  part  of  this  section 
reads  as  follows t 


"Before  any  application  for  license 
shall  be  approved  the  Supervisor 
of  Liquor  Control  shall  require  of 
the  applicant  a bond,  to  be  given 
to  the  state.  In  the  sum  of  Two 
Thousand  hollars,  with  aurficieot 
surety,  such  bond  to  be  approved  by 
the  Supervisor  of  Liquor  Control, 
coodj.tloned  that  the  person  obtain* 
ing  such  license  shall  keep  at  all 
times  an  orderly  house,  and  that  he 
will  not  sell,  give  away  or  otheznvlse 
dispose  of,  or  suffer  the  saire  to  be 
done  about  his  premises,  a:iy  Intoai* 
Gating  liquor  in  any  quantity  to  any 
minor,  and  conditioned  that  he  will 
not  violate  any  of  the  provlsione  of 
thle  act  and  that  he  will  pay  all 
taxes,  Irispeotlon  ana  license  fees 
parovided  for  herein,  together  with 
all  fines,  penalties  and  forfeitures 
which  may  be  adjudged  against  him  un- 
der tkie  provisions  of  ti^s  act*" 


Referring  partioularly  to  the  matter  of  taxes  the 
a^ve  statute  provides  that  the  bonds  shall  be  conditioned 
to  the  effect  that  anv  such  licensee  shall  not  violate  any 
of  the  provisions  of  "this  set,”  that  he  ahall  pay  all 
taxes.  Inspection  end  license  fees  "pTOvided  for  herein,” 
together  with  fines,  penalties  and  forfeitures  which  may 
be  adjudged  against  hli»  "tander  the  provisions  of  this  act,” 
This  section  very  appaz*ently  refers  solely  to  the  violation 
of  tim  Liquor  Laws  only  and  to  the  taxes,  inspection  and 
license  fees  provided  for  In  those  lawa*  The  language  used 
In  the  statute  cannot.  In  our  opinion,  be  eonstznaed  to  refer, 
nor  was  It  ever  ap:>arently  Intended  that  the  sane  snould  ap- 
ply to  the  payment  of  taxes  or  penalties  other  than  those 
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•peoifloally  provided  for  In  the  Liquor  Control  Aot« 

In  this  ccKineotlon  it  is  sufficient  to  say  tliat 
tiie  lava  authorising  the  levying  and  collection  of  the 
sales  tax  are  not  a part  of  tliO  Act  governing  tj  e :tianu- 
faoturingf  sale  and  distribution  of  iiitoxioating  liquors 
and  ttie  supervision  of  saiue  by  the  3upez*visor  of  Liquor- 
Control  as  set  forth  in  the  Liquor  Laws* 

Section  loa  Laws  of  Missouri,  Kxtra  Session  1955-54, 
p*  QU  also  refers  to  surety  bonds*  This  section  provides 
in  part  as  followst 


"In  each  instance,  (that  is  in  the 
sale  of  intoxicating  liquor  at  retail 
in  cities  autiiorisliig  the  sale  of  the 
same } , a bond  in  the  sura  of  two  thou- 
sand (^,000*00)  dollars,  witli  su'^fi- 
clent  surety,  to  be  approved  by  tbs 
Supervisor  of  Liquor  Control,  must  be 
given  for  the  faithful  perfon  ance  of 
all  duties  imposed  by  law  upon  the  li- 
censee, and  for  the  faithful  perform- 
ance of  all  the  requirement  a of  t Is 
act,  and  any  violation  of  such  condi- 
tions, duties  or  requironents  shall  be 
a breach  of  said  bond  and  siall  automa- 
tically cancel  and  forfeit  Uao  license 
granted  herevtnder."  (Parenti;esia  ours.) 


In  othsr  words,  this  section  reqaiz^s  the  faithful 
performance  of  all  the  duties  "imposed  by  law  upon  the  li- 
censee" and  faitliful  perfcn^iance  of  all  ttim  "req  4ire- 
ments  of  tl:is  act."  Tine  only  duties  li-iposed  by  law  "upon 
the  llcenaee"  as  such  are  thiise  eontaijied  in  the  Liquor  Con- 
trol Act.  To  say  ot.  eznvise  would  lead  to  absurd  results* 

For  instance,  the  Misaouri  Statutes  pTOVide  that  it  siiall  be 
tiie  duty  of  the  owner  of  a dog  to  kill  auoh  c-og  or  have  it 
immunised  when  it  has  been  bitten  by  or  exposed  to  any  otr^er 
dog  witi4  the  rabies.  The  statutes  also  require  each  owner 
of  a motor  vahicle  which  shall  be  or^erated  or  driven  upon 
tlie  hi.^piways  of  this  state  to  file  by  mall  or  otherwise  in 


Honorable  l orreat 


.4- 


October  *il,  1958 


the  orfice  of  tl:«  ooun.!  sal  oner  an  applloution  for  regia^ 
tratlon  of  euoh  motor  vehicle  on  a blank  furnished  by 
the  oocmissiunor  for  that  purpose*  The  laws  also  pro^ 
vide  that  it  is  tlie  duty  of  persons  to  arsiet  tiie  oner  Iff 
in  nakin^;  azTosts  if  he  sKall  request  a person  to  do  so* 

Tlie  law  also  makes  it  the  duty  of  a person  to  serve  as  a 
Juror  if  he  is  aums'.uned  for  tliat  puz*poae  and  has  not  been 
excused  b:-  the  court*  The  laws  also  prohibit  persons  from 
speeding  in  certain  incorporated  areas*  Other  laws  prohi- 
bit persons  from  spitting  on  the  streets.  Many  otiier  simi- 
lar examples  could  be  given* 

We  do  not  think  it  can  be  said  that  the  bond  required 
by  the  Liquor  Laws  was  ever  intended  to  be  conditioned  upon 
ttie  faitl.ful  porfomance  of  all  of  the  ai>ove  duties  by  each 
licensee*  Vve  do  not  tl;ink  it  can  be  said  that  the  condition 
of  the  bond  would  consequently  be  violated  if  any  of  the 
above  mentioned  duties  were  not  fulfilled*  As  the  Supremo  \ 
Court  of  Miasouri  eaid  in  the  case  of  State  v*  Irvine*  78 
S*  W.  (Sid)  9ei 

"The  courts  will  not  so  construe  a 
statute  as  to  make  it  require  an  Im- 
poeaibility  or  to  lead  to  absurd  re- 
sults if  it  is  euBceptible  of  a rea- 
sonable interpretation*" 

life  think  the  Legislatu.-e  intended  t^  e expres^^ion  "du- 
ties imposed  by  law  upon  the  licensee"  to  nean  only  those 
duties  z*equxred  of  a licansee  by  the  Liquor  Control  Act*  Con 
trar^  interpretation  would  lead  to  absurd  results  and  would 
include  all  the  duties  and  raatrlotions  imposed  upon  the  en- 
tire citisenry  of  this  state  by  all  the  law  in  the  State  of 
Missouri*  Tlie  Legislature*  in  our  opinion^  did  not  intend 
that  the  oondlticns  in  the  bonds  ahoula  be  so  far  reaching 
and  inclusive*  Therefore*  the  language  used  in  aection  15a 
was  never  intended  to  include  the  duty  of  collecting  and 
paying  over  the  sales  tax  or  any  other  duty,  or  obligation 
ir.;poaed  by  law  other  than  t ose  contained  in  the  Liquor  Con- 
trol Act* 

Ihe  conditions  in  the  bonds  which  tlie  Supervisor 
of  Liquor  Control  has  required  of  applicants  are  worded  in 
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practically  t}:»  same  language  as  tne  statutes.  Hie 
Xiortlnent  part  of  these  bonds  reads  as  follovst 


"NOV*,  T-;iSR>;>ORE.  The  Condition  of 
This  Obligation  Is  Such,  That,  if 
tl^  said  rrlnclpal  does  not  violet te 
any  of  tiie  provisions  of  Carrmlttee  Sub- 
stitute for  Senate  bills  Nos*  6,  21, 

22,  23,  24  and  26,  passed  b>  the  57th 
General  Asseaubly  in  Extra  Session, 
ana  uiiy  acts  aroendatory  thereto,  or 
any  z*ule  or  regulation  of  the  supervi- 
sor of  Liquor  Control}  and  if  said 
Principal  shall  at  all  tii;.es  keep  an 
ozrderly  nouse  and  does  not  sell,  give 
away,  or  otr.erwise  dispose  of,  or  suf- 
fer the  same  to  oe  done  about  his  pre- 
mises, any  intoxicating  liquor  in  any 
quantity  to  any  minor | and  if  said 
Principal  shall  pay  all  taxes,  inscee- 
tion  and  license  fees  provided  for  by 
law,  together  with  all  fines,  penalties 
and  forfeitures  which  may  be  adjudged 
aga  net  the  Principal  tinder  tlie  Li- 
q K>r  Control  Act  and  arendatory  acts 
thereto}  and  if  said  Principal  shall 
ffcltlifully  perforjTi  all  requlre^ients 
of  said  Act  while  uald  license  is  in 
effect,  tnen  thiii  obligation  si^all  be 
null  and  void;  otherwise  to  retain  in 
full  force  and  effect." 


The  lanipAage  used  and  the  oonditions  contained  in 
the  bond,  it  will  be  noted,  arc  the  same  as  are  required 
by  tPie  statutes.  Tlierefore  t.  e bond  is  a statutory  bond 
As  said  in  9 C.  J.  24i 

"A  bond  to  be  good  as  a statutory 
bond  should  in  general  cociply  In 
respect  to  its  conditions  and  exe- 
cution with  the  requirements  of  the 
act  unaor  wiilch  it  is  given,  » 
but  if  a bond  is  in  tlie  precise  lan- 
guage of  the  statute,  it  is  validit^ 
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A statutory  bond  Is  also  dafined  in  9 C«  J»  35  as 
follows: 


"Generally  a statutory  bond  Is  one 
req  lred  uy  socis  statute*” 


As  we  observed  above^  the  conditions  in  the 
bonds  r;ade  neces8az*y  by  the  statutes  do  not  contain  a pro- 
vision to  tliC  effect  tliat  the  sales  tax  or  any  otlier  tax 
other  than  those  pz*ovlded  for  in  the  Liq'<ior  Contx*ol  Act 
nust  be  paid  or  satisfiad*  And  apparently  if  the  bonds 
did  definitely  so  provide  as  to  the  sales  tax  or  if  the 
languai^e  used  in  the  bonds  could  be  so  construed^  the 
extra  condition  not  imposed  or  authorised  by  statute  could 
not  be  enforced*  The  general  rale  as  to  statutory  bonds 
is  thus  stated  in  9 C*  J.  26: 


"Whore  a bond  contains  the  condi- 
tions prescribed  by  statute,  and 
also  contains  conditions  in  ex- 
cess of  tiiose  so  required,  if  the 
excess  can  be  separated  from  the 
autliorlsed  portion  without  destroy- 
ing the  latter  it  may  be  rejected 
as  surplusage  and  the  rest  of  the 
bond  meld  val.d,  in  the  absence 
of  a statutory  provision  expureasly 
or  by  implication  r*uiking  it  void. 

In  the  case  of  Rubelman  iiardware  Company  v*  Grave, 
lb  ko*  App*  6,  the  court  was  called  upon  to  enforce  a 
condition  in  a statutory  bond  which  was  not  imposed  by 
statute*  In  refusing  to  enforce  such  x^^rovision  the  court 

said: 


"it  is  exceptional  in  the  fact  tljit, 
Chile  the  bond  sued  on  is  legiti- 
inately  statutory,  and  has  affected 
its  statutory  i>urpose,  it  is  not  hex*e 
proposed  to  enforce  a statutory  condi- 
tion* All  the  caries  8i>ow  that  the  in- 
terpolation of  extra-statutory  condi- 
tions will  not  modify  the  force  of  a 
statutory  bond,  or  impair  the  efficacy 
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of  its  statutory  stipulations*  &it 
that  an  extra- statutory  stlpulution 
in  such  a bond  ray  be  enforced  alone* 
is  quite  another  proposition*  llie  sta- 
tute offered  to  the  oV}llgor  a restrain- 
ing order  upon  certain  conditions*  and 
subject  to  certain  con  sequences  in  spe- 
cified contingencies*  The  terns  of  the 
present  bond  subject  hin:  to  a condition 
not  imposed  by  the  statute*  and  this 
action  eeeks  to  fix  upo:i  him  consequences 
which  wore  not  suggested  in  the  statu- 
tory propoaal*  and  which  curtail  Its 
benefits  in  a way  not  warranted  by  the 
law*  3ueh  a condition  is  eoutrax*y  to 
the  manifest  policy  of  the  law*  and 
is  thex*eforc  voiu*  If  the  obligor  ^xaa 
realised  the  benefits  for  wi.ioh  Um  bond 
was  given*  he  has*  in  the  statutox^  un- 
dertaking's* supplied  the  wrole  oonsidere- 
tion  for  thesa  wtiioh  the  law  exacted**  * 
The  extra-statutory  un  .ertakinc;  la  with- 
out any  consideration  which  the  law  will 
recognise*  Precedent  and  authority  are 
not  wanting  for  these  conclusions*  'When 
a bond  is  taken  isnder  a svatute*  it 
ought  to  oonfom:  in  substance  to  the  re- 
quisitions of  the  law|  and  if  it  B;oes 
beyond  the  law  it  is  void*  so  for  as  it 
exceeds  those  requisitions*'  Armstrong 
V*  U*  S**  1 Peters  C*  C*  46*  'Where  a 
statute  requiz^a  an  official  bon-l*  and 
preeoribea  substantially  the  terms 
of  it*  it  must  conform  to  the  requisi- 
tions of  the  statutei  and  if  it  goes 
beyond  them  it  is  volo*  so  far  at  least 
as  it  exceeds  t.' ose  requiai  tione*'  U*S* 
V*  Howell*  4 Washington  680*'*  * *dut 
wliere  the  statute  only  directs  tlie  condi- 
tion of  the  bond*  and  does  not  avoid  it* 
if  it  ahould  not  conform  to  the  direction 
and  something  more  tiian  that  condition 
ia  added  to  it*  the  bond  c^ay  be  allowed 
to  cover  the  authorised  part  of  the 
condition*  and  so  much  may  be  recovered 
under  it*  and  no  more*'  U*  S*  v*  Brown* 
Oilpin  179*  'A  bond  may*  by  mutual  mis- 
take or  accident*  and  wholly  without 
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desl4^9  be  taken  in  a fom  not  pre- 
scribed by  the  act  INiiOre  the 

act  speaks  out,  it  would  be  our  uuty 
to  follow  it|  where  it  is  silent,  it 
is  a suificlent  oocipliance  with  the 
policy  of  ti>s  act,  to  declare  the  bond 
voi  i,  as  to  any  conditions  w^xich  are  im- 
posed upon  a party  beyond  what  the  law 
requires*  'iiiis  is  not  only  the  dictate 
of  tiie  CO;  laon  law,  but  of  cociiaon  sense* 
We  tiiink,  then,  that  the  present  bond, 
so  fur  as  it  Is  in  confox^ity  to  the  act 
* * » is  f;ood}  and  for  any  excess  beyond 
that  act  w » « it  ia  void,  pro  tanto** 

U*  S*  V*  Liraciley,  35  U*  3*  364*" 


In  the  Ouse  of  Woods  v*  State  of  Missouri,  10  Mo« 
698,  the  court  aaldi 


*The  objeetiv')n  is  not  that  the  bond 
sued  upon  does  not  contain  every 
stipulation  set  forth  in  the  sta- 
tute a'^iove  refexTsd  to,  but  that  it 
contains  more  than  the  statute  requires* 
•WWW  '£ha  stipulations  In  the  bond  not 
requix*ed  by  the  statute  may  be  rejected 
as  surplusat^e,  ana  t^ie  bond  still  be 
regarded  as  a statutory  bond,  and  sued 
upon  as  such*  :xee  the  case  of  Grant  & 
Finney  v*  riroti.erton,  7 Mo*  R*  458*'* 


Concluelon 


Sections  13a  and  19  of  ths  Liquor  Control  Act  re- 
quire bonds  to  be  filed  by  eao}i  liquor  licensee  and  set 
out  the  enndltl'ns  svich  bond  shall  contain*  Ihe  statutes 
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however f do  not  provide  tiont  such  bonds  alia  11  contain 
a provision  to  the  effect  that  the  sales  tax  srjall  be 
paid  before  tlxe  surety  is  di . oliarged*  Consequently,  • 
such  bonus,  being  required  by  statute  ana  tl.ez*efore 
strictly  statutory  bonds,  are  not  subject  to  an  action 
for  tne  collection  of  sales  tax  and  the  sureties  thereon 
are  ix>t  liable  therefor* 


Yours  very  tx*uly 


J.  F.  ALLKIikCH 
Assistant  Attorney  General 


AiPKoVi£l;i 


TTlirTATTm 

(Aeting)  Attorney  General 


JFA/w 


COUNTy  BUDGET  LAW  - Surpluses  may  be  transferred  to  take  care  of  de- 
ficiencies in  other  classes  at  close  of  fiscal  year,  or  if  it  can  be 
definitely  determined  that  sufficient  funds  will  remain  to  take  care 
of  all  outstanding  and  future  obligations,  transfer  may  be  made  be- 
fore  the  close  of  the  year, 


November  21,  1958 


Honorable  Wayne  V.  Slenkard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Miasouri 


Dear  Sir: 


This  department  is  in  receipt  of  yotir  letter 
of  November  18,  1938,  wherein  you  make  the  following 
inquiry : 

”The  funds  set  aside  by  the  Coxmty  Cotirt 
in  this  County  under  the  budget  lews, 
for  the  roads  and  bridges  or  Class  (3) 
have  been  exhausted  and  1 would  like 
your  opinion  as  to  whether  or  not  other 
ftinds  in  other  classes  may  be  used  for 
the  payment  of  Class  (3).” 


The  County  Budget  Act,  Laws  Mo.  1953,  page  340,  was 
amended  slightly  by  the  General  Assembly  of  1937,  Laws  Mo. 
1937,  page  422,  etc. 

Your  attention  is  called  to  Class  6,  page  423,  which 
is  as  follows I 

“Tlie  county  court  shall  next  set  aside 
a fund  for  the  contingent  and  emergency  ex- 
pense of  tne  county,  the  county  court  may 
transfer  any  surplus  funds  from  classes  1, 

2,  3,  4 to  class  5 to  be  used  as  contingent 
and  emergency  expenses.  From  this  class 
the  cotin ty  court  may  pay  contingent  and 
incidental  expenses  cutd  expense  of  paupers 
not  otherwise  classified.  No  payment 
shall  be  allowed  from  the  funds  in  this 
class  for  any  personal  service,  (whether 
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salary,  foes,  wages  or  any  other  emolu- 
ments of  any  kind  whatever)  estimated 
for  In  preceding  classes." 


Formerly,  this  Class  was  confined  to  one-fifth  of 
the  anticipated  revenue.  This  provision  Is  omitted,  and 
permits  <8  transfer  of  ftinds  from  the  other  Classes  to 
Class  5.  The  main  purpose  of  the  Coimty  Jiudget  Act  was  to 
create  five  Classes  with  rigid  provisions  for  keeping 
within  the  anticipated  revenue  and  sacredly  preserving  the 
priorities  of  each  Class  over  each  succeeding  Class. 

On  January  26,  1956,  this  department  rendered  an 
opinion  to  the  Honorable  C;  W.  iucKlm,  Cotinty  Clerk  of  Worth 
Coxinty,  Grant  City,  Missouri,  In  which  it  was  held  that  at 
the  close  of  a fiscal  year,  tne  county  cou.  t may  transfer 
any  siirplus  funds  from  any  Class  and  pay  the  deficits  In 
other  Classes. 

It  may  be  possible  that  you  can  await  the  close  of 
the  flaoal  year  and  follow  the  procedure  In  the  enclosed 
opinion.  As  a fiurther  suggestion.  It  may  be  possible  that 
the  finances  of  yo\ir  county  at  the  present  time  tinder  the 
budget  show  a decided  surplus  In  Classes  4 and  5.  We  think 
any  surplus  from  Classes  4 and  6 may  be  transferred  at  the 
present  time,  provided  that  It  can  be  ascertained  with  cer- 
tainty that  after  the  transfer  Is  made,  sufficient  funds 
will  remain  In  said  Classes  to  carry  out  the  terms  of  the 
Budget  Act.  In  other  vo  rds,  we  think  transfers  may  be  made 
from  the  Classes,  If  they  do  not  Jeopardise  the  priority  of 
payments. 


Respectfully  submitted 


OLLIVER  W.  NOLHN 
Assistant  Attorney  General 


Ai PROVED: 

■J.  L.  IaYLcR 

(Acting)  Attorney  General 


OWHtFE 

Enc. 


STATE  AUDITOR: 


Sales  tax  returns  filed  with  the  St ite 
Auditor  are  privileged  communications. 


\ 
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Honorable  B.  Hugh  ^ith 

City  Attorney 

Cape  Girardeau,  Nissourl 


Dear  Sir: 


We  have  received  your  letter  of  November  5th, 
a part  of  which  reads  as  follows: 

’’Therefore,  I write  to  ask  your  inter- 
pretation of  Section  34  on  page  566  of 
the  1937  Sales  Tax  Law,  and  to  ask  if  in 
your  opinion  we  oan  require  the  State 
Auditor  to  produce  in  our  Court  the  sales 
tax  records  of  this  Defendant  in  order 
that  I may  be  able  to  produce  the  same  at 
Court  and  prove  the  total  gross 'receipts 
of  this  Defendant  from  his  business  for 
the  preceding  year. 

"In, other  words  will  this  provision  for 
the  Sales  Tax  Act  relative  to  the  records 
in  the  State  Auditor* s office  override  and 
render  ineffectual  Sections  1657  and  1660 
of  the  1929  revised  statutes  of  Missouri.'* 

Section  34  of  the  Laws  of  l.issouri,  1937,  page  566, 
reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  per- 
sons, or  officers  to  divydge,  give  out  or 
impart  to  any  other  person  or  persons  any 
information  relative  to,  or  the  contents 
of,  any  return  filed  under  this  Act,  or  to 
permit  any  other  person  or  persons  not  con- 
nected with  his  office  to  see,  inspect  or 
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examine  the  seme;  eind  it  eh&ll  be  unlaw> 
ful  for  any  person  or  officer  to  use  any 
return  filed  \inder  this  Act  iu  any  manner 
vdiatever  in  connection  with  or  for  the  pur- 
pose of  assessing  property  tax  or  determin- 
ing the  amount  of  property  assessment  of 
any  person  or  corporation,  or  to  use  the 
seme  in  any  way  in  making  up  any  property 
assessment  roll.  It  shall  be  unlawful  for 
the  Auditor,  or  his  deputy,  agent  or  clerk 
to  in  any  way  permit  the  inspection  of  any 
such  retunx  or  to  use  the  seme  in  any  way 
in  making  assessments  other  than  the  assess- 
ment of  the  tax  provided  for  in  this  Act, 
and  any  person  violating  the  provisions  of 
this  Section  shall  be  deemed  guilty  of  a 
misdemeanor;  Provided,  ho’vever,  that  this 
Section  shall  not  prohibit  the  Auditor  nor 
any  eigant,  clerk  or  inspector  from  giving 
evidence  in  Coxirt  in  any  proceeding  brought 
to  collect  any  tax  due  hereunder,  or  to 
punish  any  person  for  the  making  of  false 
or  fraudulent  returns.” 

Neither  the  above  statute  nor  any  similar  one  has 
ever  been  passed  upon  or  construed  by  any  appellate  court  in 
the  State  of  Missouri  in  connection  with  the  question  you 
present,  as  far  as  we  have  been  able  to  determine.  However, 
in  the  case  of  In  re  Valeoia  Condensed  Kilk  Co. , 240  fed. 

310,  a quite  similar  'Visconsin  statute  was  Involved.  In  the 
bankruptcy  proceedings  of  the  Yelecia  Condensed  Milk  Company 
the  Secretary  of  the  ITlsconsln  Tax  Commission  was  served  vdth 
a subpoena  to  appear  before  the  Referee  to  testify,  and 
there  to  produce  all  reports,  coz*respondence,  certificates 
and  documents  in  possession  of  the  Commission  relating  to 
the  bankrupt.  He  appeared  and  testified  that  the  only  papers 
of  the  kind  mentioned  in  the  subpoena  in  the  possession  of 
the  Commission  were  the  income  tax  returns  of  the  bankrupt 
which  ware  made  and  returned  to  the  State  Tax  Commission  in 
pursuance  of  the  statute  of  the  state,  and  that  the  statute 
prohibited  him  from  permitting  such  income  tax  returns  to  be 
examined  by  any  person,  and  he  refused  to  produce  them.  The 
Wisconsin  statute  iu  this  ooniiection  read  as  follows: 


V 
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”1*  No  ooDsnlssloner , assessor  of  In- 
comes, deputy, momber  of  a county  board 
of  review,  or  any  other  officer,  agent, 
clerk  or  employe  shall  divulge  or  make 
known  to  any  person  in  any  manner  except 
as  provided  by  law  any  Information  whatso- 
ever obtained  directly  or  indirectly  by  him 
in  the  discharge  of  his  duties  or  permit 
any  income  return  or  copy  thereof  or  any 
paper  or  book  so  obtained  to  be  seen  or 
examined  by  any  person  except  as  provided 
by  law* 

**£*  Any  officer,  egent,  clerk  or  employe 
violating  any  of  the  provisions  of  this  sec- 
tion shall  upon  conviction  thereof  be  punished 
by  a fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  ^all  for  not  less 
than  one  month  nor  more  than  six  months,  or 
by  imprlsozunent  in  the  state  prison  for  not 
more  than  two  years,  at  the  discretion  of  the 
court* 

**3*  Such  officer,  agent,  clerk  or  employe 
upon  such  conviction  shall  also  forfeit  his 
office  or  employment  and  shall  be  incapable 
of  holding  any  public  office  in  this  stats 
for  a period  of  three  years  thereafter*” 

In  holding  that  the  income  tax  returns  were  privileged 
communloations  and  that  the  Secretary  of  the  Wisconsin  Tax 
Commission  could  not  be  forced  to  reveal  their  contents  be- 
cause of  the  statute,  the  cotirt  said: 

Without  in  any  degree  trenching  upon  the 
essential  and  full  power  of  courts  to  c(»i- 
pel  the  production  of  papers,  we  must  rscog- 
nize  also  the  generally  declared  public  x>olioy 
against  revealing  such  returns— made,  as  they 
are,  under  compulsion  of  law,  for  the  particu- 
lar purpose  of  taxation;  a public  policy 
repeatedly  reoogziized  by  the  courts*  With 
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tin  enactment  such  as  the  one  In  question, 
directed  against  the  production  of  these 
returns,  it  is  not  lightly  to  be  presumed 
that  the  public  policy  manifested  by  such 
statute  was  Intended  to  be  practically 
neutralized  by  the  excepting  words." 

Also  in  the  case  of  In  re  Heid,  135  Fed.  933,  it 
appeared  that  the  president  of  the  board  of  assessors  of 
the  City  of  Detroit  was  called  as  a witness  and  was  asiced 
to  produce  a certain  tax  statement  filed  by  the  bankrupt. 

He  refused  on  the  grounn  that  the  statutes  of  Michigan 
proTided  that  no  such  statement  shall  be  used  for  any  other 
purpose,  except  the  making  of  the  assessment  for  taxes.  The 
bankrupt  gare  his  consent  to  the  production.  The  question 
of  the  right  to  compel  the  production  was  certified  to  the 
District  Court,  vdiioh,  deciding  against  the  right  to  compel 
the  production,  said: 

"The  purpose  of  the  provisions  of  section 
3648  is  plainly  to  promote  the  collection 
from  each  taxpayer  of  his  just  share  of 
state,  county,  and  municipal  taxes,  and  to 
that  end  to  require  from-  each  property  O’.vner 
the  full  disclosure  of  all  his  taxable  property 
under  the  state's  pledge  that  the  statement 
shall  be  kept  inviolate,  savj  to  the  officials 
for  whose  information  and  guidance  it  was  made. 
To  persiit  that  information  to  become  public 
would  defeat  the  plain  purpose  of  the  statute 
by  deterring  the  taxpayer  from  revealing  what 
frequently  could  not  be  learned  from  any  other 
source.  * To  sanction  the  violation  of 
that  pledge  by  denying  the  taxpayer  the  pro> 
tection  of  the  statute  would  invite  refusals 
to  obey  the  law,  evasions,  and  perjury, 
often  injuriously  affect  the  interests  of 
the  taxpayer,  would  obstruct  the  collection 
of  taxes,  and  diminish  the  revenues  of  the 
state.  The  power  of  the  Legislature  to  pre- 
vent these  consequences  is  unquestionable. 

The  wisdmn  and  x>olioy  of  the  act  must  be  eon- 


Hon.  B*  Hugh  Smith 


-5 


Nov.  £1,  1938 


cluaively  assumed.  Its  meaning  is  un- 
e<iuivocal,  and  needs  no  construction." 

Section  34,  supra,  appears  to  be  as  broad  in  its 
application  as  were  the  statutes  in  the  above  two  cited 
oases.  It  makes  it  unlawful  for  any  person,  persons  or 
otti.C9r3  to  give  out  any  Informatioii  or  to  permit  anyone 
not  connected  with  the  Auditor’s  office  to  inspect  or  examine 
any  return  filed  by  anyone  under  the  terms  of  the  Sales  Tax 
Act.  The  Auditor  and  his  employees  are  prohibited  from  using 
such  returns  for  any  purpose  other  than  "the  assessment  of 
the  tax  provided  for  in  this  ^ct,"  which  is  the  State  Sales 
Tax  Act,  Further,  anyone  violating  such  provisions  shall  be 
deemed  guilty  of  a misdemeanor.  The  legislative  purpose 
undoubtedly  was  that  no  one  connected  with  the  Auditor’s 
office  should  ever  divulge  any  of  the  contents  of  the  Sales 
tax  returns  to  anyone  for  any  purpose  other  than  In  the 
enforcement  of  the  sales  tax  laws;  that  except  for  the  one 
• purpose  the  returns  are  privileged.  The  proviso  recites 
that  the  section  should  not  prohibit  the  Auditor  or  his 
employees  from  giving  evidence  in  any  court  in  any  proceed- 
ing brought  to  collect  the  state  sales  tax.  By  specifically 
exempting  court  proceedings  for  the  collection  of  the  sales 
tax  from  the  effect  of  the  section,  it  is  evident  that  the 
Legislature  did  not  intend  that  such  returns  should  ever  be 
used  in  any  other  type  of  court  action. 

You  mention  Sections  1657  and  1660,  R.  3.  l^o,  19E9, 
as  possibly  having  a bearing  on  the  question.  Section 
1657  provides  that  copies  ofi  all  papers  on  file  in  the 
office  of  the  State  Auditor  or  of  any  matter  recorded  there- 
in shall  be  evidence  in  all  courts  of  this  state  when  the 
same  are  certified  under  the  seal  of  the  State  Auditor. 
Section  1660  is  a similar  enactment  and  provides  that  copies 
of  all  papers  and  documents  lawfully  deposited  in  the  office 
of  the  State  auditor  shall  be  received  in  evidence  in  the 
same  manner  and  with  like  effect  as  the  original  when  the 
same  are  certified  by  the  Auditor  and  authenticated  by  the 
seal  of  his  office.  These  two  statutes,  of.  course,  can 
refer  only  to  such  documents  as  are  public  records  and  which 
the  Legislature  has  not  designated  as  privileged  communica- 
tions. These  two  sections  mean  that  if  the  sales  tax  returns 
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were  not  prlTlleged,  thai copies  thereof  properly  certified 
and  authenticated  would  be  evidence  in  the  courts  of  this 
state.  If  the  State  Auditor  or  his  eziployees  can  not 
testify  in  the  coui'ts  of  this  state  as  to  the  contents  of 
sales  tax  returns,  the  Auditor  can  not,  through  the  use  of 
certified  and  authenticated  copies  of  such  records,  thereby 
produce  or  divulge  the  same  information.  We  can  only  con* 
elude  that  iaeotions  1357  and  1360  refer  to  doemnents  on  file 
in  the  Auditor's  office  which  are  not  privileged. 


CONCLUSION 


Sales  tax  returns  filed  with  the  State  Auditor  pur- 
suant to  the  terms  of  the  Sales  Tax  Act  are  made  privileged 
communications  by  Section  34,  Laws  of  Missouri,  1937,  page 
536.  Consequently,  the  State  Auditor  can  not  voluntarily 
give  in  any  form,  nor  can  he  be  forced  by  subpoena  duces 
tecum  or  otherwise  to  divulge  the  contents  of  such  returns 
in  any  court  proceeding  other  than  in  an  action  brought  to 
colleot  a tax  due  under  the  terms  of  the  State  Sales  Tax  Law. 


Respectfully  submitted 


J.  y.  ALLSBACH 
Assistant  Attorney  General 


APP ROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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SHERIFFS  t 


Entitled  to  ten  cents  per  mile  for  aervlni; 
commitment  to  Jail  on  a preliminary  where 
the  Justice  court  la  more  than  5 miles 
from  the  county  Jail 


November  30 » 1936 


Honorable  I<orreat  Smith 
State  iiudltor 
Jefferson  City,  Mlssovirl 


Dear  Slrt 


We  are  In  receipt  of  your  letter  of  October 
24  f 1938  requesting  an  opinion  froni  this  department 
whloh  reads  as  follows t 


"There  have  been  opinions  render- 
ed from  the  Attorney  .^neral*s 
office  fro  time  to  tl  ..e  relating 
to  mileage  of  sheriffs  In  committing 
a prisoner  to  Jail  for  preliminary 
hearings* 

Some  of  these  opinions  hold  that 
the  word  "comritment”  as  used  in 
Section  11791  H*  S*  Mo*  1929  means 
the  "recelvLiig  of  the  prisoner  in- 
to Jell",  for  which  the  sheriff  la 
entitled  to  a fee  of  $1*00,  but  that 
the  mileage  for  "taking  a prisoner 
to  Jail”  is  a constable's  fee  only 
1 (Section  11777  R*  S.  Mo*  1929),  and 
that  if  a sheriff  performs  this  ser- 
vice he  Is  entitled  to  no  fee  for 
mileage*  /another  opinion  holds  that 
where  a conviction  Is  had  In  Justice 
court,  the  sheriff  is  entitled  to 
a fee  for  mileage  In  serving  the 
commitment* 

kVe  would  like  for  you  to  advise  us 
concerning  the  mileage  of  sheriffs  \ 
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In  prel  jiilnary  hearlngaj  l«e*, 
that  If  a commitment  to  .1ail  la 
Issued  by  the  Justice  of  the 
peace  In  a preliminary  hearing 
In  a crLrlnal  caae,  and  the 
same  is  handed  to  the  sheriff 
and  the  sheriff  takes  the  pris- 
oner to  Jail,  acting  \inder  the 
authority  of  said  com.  itment, 
la  he  entitled  to  a fee  for 
mileage  for  this  service?” 


Section  11518  Revised  Statutes  of  ^o.  1029  partly 
reads  as  follows! 

"g. ery  sheriff  shall  quell  and 
suppress  assaults  and  batteries, 
riots,  routs,  affrays  and  insurrect- 
ions; shall  apprehend  and  comait 
to  Jail  all  felons  ana  traitors, 
and  execute  ail  process  directed 
to  him  by  legal  authority,  includ- 
ing writs  of  replevin,  attachments 
and  final  process  issued  by  Justices 
of  the  Leace  * * * *" 


Slther  a sheriff  or  any  constable  may  execute  a 
commitment  of  a prisoner  to  Jail.  Section  3443  R.  S.  Mo. 
1929  sets  out  the  form  of  coonaitment  after  Judgment  of  im- 
prisonment and  names  the  sheriff  or  ”an.  constable”. 

Section  11791  R.  S.  Mo*  1929  in  giantlng  fees  to 
sheriffs,  marsixalls,  or  other  officers  designates  the  fee 
for  com  .1  ting  to  Jail  as  ^1.00.  In  tiie  case  of  Thomas 
vs.  County  61  Mo.  547  l.c.  546  the  Su, reme  Court  said: 


”The  words  'commltlng  a!iy  person  to 
Jail',  relates  to  the  execution  by 
the  sheriff  of  an  order  or  wax>rant 
of  coocultment  made  or  Issued  by  some 
officer  exercising  Judicial  functions.” 


Honorable  Forrest  Smith 


5- 


NoYsmber  50,  1956 


Under  the  holding  of  this  case,  conmiting  a pris- 
oner to  Jail  means  the  serving  or  execution  of  the  coxnait- 
ment  as  made  out  by  the  Justice  of  the  peace  in  the  pre- 
liminary hearing#  Section  11777  R#  S#  Mo#  1929  only  applies 
to  fees  of  constables  and  allows  a fee  of  |1#00  for  "taking 
a criminal  to  Jail"# 

section  11792  R#  S#  Mo#  1929  reads  as  follows t 


"Sheriffs,  county  marshals  or  other 
officers  shall  oe  allowed  for  their 
services  in  criminal  cases  and  in  all 
rroceddings  for  contempt  or  attach- 
ment as  follows!  Ten  cents  for  each 
mile  actually  traveled  in  serving 
any  venire  summons,  writ,  subpoena  or 
other  order  of  co  rt  when  served  more 
than  five  miles  fVom  the  place  vihere 
the  court  is  helds  ir^rovided,  that 
such  mileage  slxall  not  he  chargeo 
for  more  than  one  witness  subpoenaed 
oi  enire  sxuwuons  or  other  writ  served 
in  the  same  cause  on  the  same  trip#” 
(R#  S.  1919,  Saction  11000#) 


In  the  case  of  'barter  vs#  Exposition  Co#  124  Ho#  Appeals 
l#o#  558,  the  court  saldt 


" The  definition  of  a rule  or  order, 
which  are  synoiiymous  terms,  includes 
commands  to  lower  courte  or  court 
officials,  to  do  a minis te'rial  act#" 


Under  the  above  case  the  sheriff  in  servl  g a commit- 
ment to  Jail  is  only  performing  a ministerial  act  under  a legal 
order  of  court# 

42  Corpus  Juris,  age  464,  Section  2 states  the  law 
as  follows  I 


"The  usual  statutory  definition  is 
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in  words  or  substance  that  every 
direction  of  a court  or  Judge 
made  or  entered  in  writing  and 
not  included  in  a Judgment  is  m 
order » but  under  some  statutes 
an  order  may  be  imwritten*  In 
the  practice  of  courts  the  term 
'order*  means  a decision  made 
during  the  progress  of  the  case« 
either  prior  or  subsequent  to 
final  Juu^ent,  settling  socm 
uoint  or  practice  or  some  que* 
ation  collateral  to  the  ma:ln  issue 
presented  by  the  pleadings  and 
necessary  to  be  disposed  of  be- 
fore such  issue'  can  be  passed 
upon  by  the  court,  or  necessary 
to  be  determined  in  carrying  in- 
to execution  the  final  Judgment* 

^ 


COKCLUSIOM 


In  view  of  the  above  authorities.  It  is  the  opinion 
of  this  department  that  either  a constable  or  sheriff  may  serve 
an  order  of  com  Itment  from  a Justice  court  in  a preliminary 
hearing  and  that  imder  Section  11777  R*  S*  Mo*  1929,  the  con- 
stable la  entitled  to  |1*00  for  takim  a criminal  to  Jail  and 
under  Section  11792  R*  S*  Mo*  1929,  a constable  is  entitled  to 
ten  cents  per  laile  for  each  mile  actually  traveled  in  servlrg 
an  order  of  court,  which  in  this  case  would  oe  the  c^sgltaent 
to  .1all*  where  the  Justice  court  is  more  than  five  miles  from 
the  county  Jail* 

It  is  further  the  opinion  of  this  department  that  a 
sheriff  in  serving  an  order  of  court  which  In  this  case  is  a 
conmitment  to  Jail  under  a prelisdnary  hearing,  is  entitled 
to  |1*00  for  coBm:itlng  to  Jail  and  in  addition,  entitled  to 
ten  cents  per  mile  for  each  mile  actually  traveled  In  serving 
said  order  of  court,  where  the  Justice  coturt  is  more  than  five 


iionorabl*  i-orrest  Smith 


-6- 


Nov«mb*r  50,  1956 


miles  from  the  county  Jail* 


Heapectfullj  aubmltted. 


fc . <7.  BIRKB 

Assistant  Attorney  General 


APPROVED: 


j.  b;  fmm 

(Acting)  Attorney  General 
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INTOXICATING  LIQ,UCR:  The  operation  of  a disorderly  houie  constitutes 

a public  nuisance,  and  the  proper  procedure  to 
abate  a public  nuisance  is  by  injimction  in  a 
court  of  eiiuity. 


Jc-niuiry  3,  1938. 


Honorable  Roy  'M,  Htarling, 
Prosecuting  Attorney, 
u.ldon,  liissouri. 


Dear  Jir: 


This  will  acknowledge  receipt  of  your  letter  of 
NoTember  2End  reij.uesting  an  opinion  from  this  department, 
which  reads  as  follows: 

**!  hare  a place  in  this  county  which  is 
licensed  for  the  sale  of  intoxicating 
beer  (5/i),  by  the  drink  and  ./hioh  has 
beooire  Tery  disorderly.  I wish  to  inquire 
if,  in  your  opinion,  assuming  that  we  are 
only  able  to  prore  that  the  place  is  dis- 
orderly, if  under  the  proTlsions  of  Jecs. 

44-a-9  and  44-a-lO  I would  be  authorized 
' to  apply  for  an  injunction  as  a nuisance. 

”It  occurs  to  me  that  under  the  definition 
of  a nuisance  (dec.  44-a-9)  it  applies  to 
only  specific  violations  and  that  under 
Sec.  26  the  fact  that  a place  is  not  run  ' 

in  an  orderly  maimer  is  grounds  for  revoca- 
tion of  a license  by  the  Supervisor  of 
LiiiUor  Control  and  not  a specific  violation 
of  the  provisions  of  the  act  and  I do  not 
find  any  offense  listed  on  pages  32,  33  and 
34  of  the  interpretation  of  the  liquor  control 
-act  which  v/ould  fit  this  case. 

"I  should  like  to  have,  if  you  have  such 
forms,  forms  for  bill  of  injunction,  notice 
and  form  of  writ,  which  could  be  used  in, 
if  in  your  opinion  I can  maintain  such,  an 
action.** 


Honorable  Hoy  rl,  3tarlinti 


i/b/aa 


AS  Stated  in  your  letter,  motions  44-u»9  and 
44-a-lO  of  the  Liquor  Control  ii.ot  apply  to  specific  viola- 
tions. However,  the  Supreme  Court  of  this  state  has  held 
that  such  provisions  resardlng  nuisances  do  not  undertake 
to  cover  all  nuisances  and  in  the  absence  of  any  statutory 
provision  covering  a nuisance,  the  common  law  remains  In 
force.  In  State  of  Bilsaouri  vs.  l?athew  Boll,  59  }’o.  321, 

1.  0.  323,  the  court  said: 

'*Ao  to  the  other  point,  the  provisions 
of  the  statute  in  regard  to  nuisances 
do  not  undertake  to  cover  all  oases  of 
public  nuisance,  and  as  to  those  not 
provided  for  by  statute,  the* common  law 
remains  in  force.  This  principle  Is 
recognized  as  to  other  common  law 
offenses,  belonging  to  a general  class. 

In  regard  to  soire  of  which  provision 
has  been  made  by  statute,  in  the  case 
of  the  State  vs.  Appling,  (25  f'o.  315) 
and  the  State  vs.  Hose  (32  l^o.  360). 

The  case  at  bar  does  not  come  within 
any  of  the  statutory  provisions  cited 
above,  but  the  facts  charged  constitute 
an  offense  at  consnon  law.** 

See,  also.  State  ex  rol.  v.  Laaib,  237  Uo.  437. 

At  common  law  the  operation  of  a disorderly  house 
constituted  a nuisance.  Joyce  on  Law  of  Nuisances,  Sec.  400, 
page  577,  in  classifying  a disorderly  house  as  a public 
nuisance,  said: 

**A  public  and  disorderly  ll^^uor  and 
store  house  in  a town  in  and  about  which 
dissolute  persons  are  pend.tted,  for  lucre, 
to  remain  at  night  and  in  the  day  time, 
drinking,  tippliOe^,  carousing,  avrearing, 
hallooing,  etc.,  to  the  damage,  disturbance, 
etc.,  is  a public  nuisance  by  common  law 
and  the  keeper  of  it  is  indictable.  And  if 
a person  licensed  to  retail  spirituous 
llq^uors  causes  and  procures,  for  lucre, 
evil-disposed  persons  to  congregate  in  and 
about  the  house  in  which  the  liquors  are 
sold,  and  permits  them  to  remain  there 


l/J/oB 
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drlnkin*^,  cursing , b la okguar cling,  fight- 
ing, etc.,  the  house  is  a public  nuisance, 
and  the  keeper  of  it  is  indictable." 

See,  also,  Sopher  ▼.  State,  14  L.R.A.  (N.S. ) 172, 

1.  c.  176,  177, 

The  proper  procedure  to  abate  a public  nuisance  is  by 
injunction  in  a court  of  equity.  In  State  ex  rel.  Lamb, 

237  llo.  437,  1.  0.  456,  the  court  said: 

"There  is  no  question  as  to  the  Juris- 
diction of  the  circuit  court  to  enjoin 
a public  nuisance." 

Furthermore,  tho  fact  that  a public  nuisance  may  also 
be  a crime  will  not  prevent  a court  of  equity  from  enjoining 
it.  In  State  ex  rel.  v.  Canty,  207  Uo.  439,  1.  c.  459,  the 
court  said: 

"The  contention  of  respondents  that 
a court  of  equity  has  no  Jurisdiction 
to  abate  a public  nuisance  where  the 
offenders  arm  amenable  to  the  criminal 
laws  of  the  State  is  not  tenable,  as  is 
fully  shown  by  the  following  authorities:" 

(Cases. ) 

See,  also.  State  ex  rel.  v.  Lamb,  supra,  1.  c.  457. 

Therefore,  it  is  the  opinion  of  this  department  that 
if  said  licensee  is  operating  a disorderly  house,  even  though 
such  action  does  not  constitute  a public  nuisance  under  Sections 
44-a-9  and  44-alO,  Laws  of  Missouri,  1937,  it  was  considered  a 
public  nuisance  at  common  law.  It  is,  therefore,  still  con- 
sidered a public  nuisance  and  a coxirt  of  equity  has  Jurisdic- 
tion to  abate  such  a nuisance  by  injunction. 

In  compliance  with  your  request,  we  are  enclosing  forms 
prepared  by  this  department  for  a temporary  writ  of  injunction, 
bill  for  injunction,  notice,  search  warrant,  etc. 

Yours  very  truly. 


AUBR^  R.  HAliUfTT,  Jr., 

ArPROYlti):  Assistant  Attorney  fleneral. 


(Acting)  Attorney  (leneral. 


COITNTY- OFFICERS:— Need  not  devote  all  of  their  time  to  office  iinleas 

necessary  to  fully  discharge  duties.  Forfeits  office 
by  appointing  relative  to  render  service  to  the 
State. 


) 


January  4,  1938 


Honorable  Lloyd  C.  Stark 
Governor  of  JtTlssourl 
Jefferson  City,  Missouri 


vl 


Dear  Governor  Stark: 

Vie  wish  to  ac’mowledge  your  request  for  an  opinion  under 
date  of  Deceiaber  30,  1937,  as  follows: 

"will  you  please  give  me  your  opinion  on 
the  following  questions: 

1.  Is  a Coxinty  Treasurer,  or  any  other 
elective  county  officer,  required  by  law 
to  devote  all  of  his  or  her  time  In  the 
performance  of  the  duties  of  the  office? 

2.  Am  I correct  In  my  belief  that  a 
countj  officer  forfeits  the  office  If  he 
or  she  appoints  a relative  within  the 
fourth  degree,  either  by  consanguinity 
or  affinity,  to  render  ser- ice  to  the 
State  In  nls  or  her  office?" 

We  have  examined  the  statutes  with  respect  to  all  elective 
county  officers  and  fall  to  find  any  provision  requiring  that  they 
devote  all  of  their  time  to  the  performance  of  the  duties  of  their 
office. 


In  46  Corpus  Juris,  Section  307,  page  1037,  we  find  the 
following  statement  with  reference  to  officers  engaging  in  other 
occupations. 


I 
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"Officers  need  not.  In  the  absence  of  a 
provision  of  law  to  that  effect,  devote 
all  their  tine  to  the  perf  rmance  of 
their  official  duties,  but  may  engage  in 
other  occupations." 

In  the  case  of  State  vs.  Hinshaw,  197  Iowa  1265,  1.  c.  1272, 
198  N.W.  654,  1.  c.  637,  the  Court  in  holding  that  a public 
officer  is  not  required  to  give  every  Instant  of  his  time  to 
public  service  said: 

"There  is  no  contention  here  that  appellee 
neglected  suiy  of  his  official  duties  what- 
ever, nor  Is  there  any  claim  that  he  mis- 
appropriated any  of  the  property  of  the 
state.  A public  officer  is  not  required  to 
give  every  Instant  of  his  time  to  the 
public  service  in  such  a sense  that  he 
cannot.  If  wholly  consistent  with  public 
duties,  perform  any  other  service  or  earn 
money  from  any  other  source.  His  first 
and  paramoxxnt  duty  Is  to  perform  all  of 
the  requirements  of  his  office,  but  he  Is 
not  barred  because  he  holds  public  office 
from  Investing  his  funds  In  a legitimate 
business  enterprise,  nor  prohibited  from 
receiving  profits  from  an  Independent 
business  In  which  he  may  have  an  Interest." 

In  the  case  of  Fairly  vs.  Western  Union  Tel.  Company,  73 
Mississippi  6,  18  So.  796,  1.  c.  797,  the  CoTirt  In  holding  that 
a constitutional  provision  that  no  person  shall  hold  an  office 
of  profit  "without  personally  devoting  his  time  to  the  performance 
of  the  duties  thereof",  must  bo  given  a reasonable  cons txnict Ion, 
and  did  not  prohibit  a physician  who  was  Superintendent  of  a 
■^tate  Hospital  from  leaving  the  same  on  his  own  private  business 
when  he  could  do  so  without  neglect  of  official  duty,  said* 

"Section  267  of  the  constitution  la  In  these 
words:  *No  person  elected  or  appointed  to 
any  office  or  employment  of  profit  vinder  the 
laws  of  this  state,  or  by  virtue  of  any 
ordinance  of  any  municipality  of  the  state. 
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3hall  hold  such  office  or  employment  with- 
out personally  devoting  his  time  to  the 
performance  of  the  duties  thereof. ' It 
requires  neither  phllolOolcal  research  and 
definition,  nor  legal  Interpretation,  to 
property  Interpret  this  language  and 
ascertain  Its  meaning.  It  forbids  not  only 
.the  farming  out  of  a public  office,  but  It 
requires  that  the  official  shall  give  hie 
own  time  and  personal  services  to  the  perform- 
ance of  the  duties  of  his  office.  Having 
been  elected  or  appointed  to  a public  office 
because  of  his  supposed  fitness  for  the 
proper  performance  of  the  duties  of  his 
place,  the  official  himself  shall  be  required 
to  give  his  time,  his  attention,  and  his 
services  to  the  discharge  of  his  official 
duties.  This  Is  eminently  wise  and  Just,  and 
It  Involves  no  hardship  upon  the  official 
who  seeks  and  accepts  public  station.  But 
will  the  voluntary  absence  of  an  officer 
for  two  or  three  days  from  his  place  of 
official  residence  or  business,  when  his 
sole  public  duty  consists  In  the  general 
care  of  the  public  property,  over  which  he 
has  the  superintendence,  violate  either  the 
letter  or  spirit  of  the  constitutional 
provision  we  are  considering?  Uust  the 
superintendents  of  all  our  charitable  In- 
stitutions never  leave  their  official  re- 
sidences or  offices?  Must  the  nearly  four 
score  sheriffs  of  the  state,  who  are  charged 
with  the  care  of  the  various  courthouses, 
never  depart  from  their  several  covmty 
seats,  either  ^en  the  public  service  seems 
to  require  such  absence,  or  when  a brief 
absence  may  be  had  without  any  detriment  to 
the  public  good?  Sliall  the  secretary  of 
state  never  leave  the  capltol  building  and 
grounds,  of  which  he  Is  the  keeper  by  law? 
These  questions  must  have  reasonable  answers. 
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If  tne  public  <^tle8  of  an  office  retire 
aTl  the  cime  o^  the  puS^l^  aerv^t,  Uaen  ' 
the  whole  t'Sne  ipust  be  filvenT  If  alT~nie 
time  oi^'The  officer  be  not  required!  for 
the  complete'~iMid  l^allhful  execution  of 
his  trust#  T hen  he  ahalT  ;:.lve  ^ucTT  bfiie 
arid  bovoEe  such  service'  as  sliall  suffice 
for  the  I^ll  and~~fiithful~dlechar«e  of  the 
duties  of  his  office.*^ 

Our  State  Constitution#  Article  II#  Section  18#  contains 
a provision  similar  to  the  one  In  the  Instant  case#  as  follows t 

"That  no  person  elected  or  appointed  to 
any  office  or  employment  of  trust  or  profit 
vinder  the  laws  of  this  state#  or  any 
ordinance  of  any  municipality  In  this  State# 
shall  hold  such  office  without  personally 
devoting  his  time  to  the  performance . of  the 
duties  to  the  same  belonging#" 

In  Section  11202#  R#  S#  Mlssorirl  1929#  we  find  a provision 
for  the  removal  of  covinty  officers  who  fall  to  personally  devote 
their  time  to  the  performance  of  the  duties  of  their  office: 

"Any  person  elected  or  appointed  to  any 
county#  city#  town  or  township  office  In 
this  state#  except  such  officers  as  may  be 
subject  to  removal  by  Impeachment#  who  shall 
fall  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  office# 
or  who  shall  be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any 
official  duty#  or  who  shall  knowingly  or 
willfully  fail  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law  It 
is  his  duty  to  do  or  perform  with  respect 
to  the  execution  or  enforcement  of  the 
criminal  laws  of  the  state#  shall  thereby 
forfeit  his  office#  and  may  be  removed 
therefrom  In  the  manner  hereinafter  pro- 
vided. " 
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In  the  case  of  The  State  ex  rel.  Tilley  vs.  Slover, 

113  Mo.  202p  1.  c.  206,  207,  the  Court  In  holding  that  the  failure 
of  an  official  stenographer  to  devote  his  personal  attention  to 
the  duties  of  his  office  was  a proper  cause  for  his  removal 
from  office,  said: 

"The  grave  aouses  that  could,  and  did  creep 
Into  the  public  service  ujider  that  law,  by 
which  the  honors  and  emoluments  of  an  office 
could  be  accepted  by  one  person  and  the 
performance  of  Its  duties  'farmed  out*  to 
another,  for  convenience  or  profit,  fxir- 
nlshed  a cogent  and  sufficient  reason  for 
this  constitutional  enactment.  The  whole- 
some doctrine  that  'public  office  Is  a 
public  trust*  was  fortified  by  Its  provision, 
declaring  It  also  a personal  tznist,  and  that 
no  person  should  thereafter  hold  office  In 
this  state  who  did  not  personally  devote  his 
time  to  the  performance  of  his  official  duties. 

That  he  may  have  deputies,  who,  vinder  Ills 
supervision  and  control,  may  assist  him  in 
the  performance  of  his  official  functions, 
does  not  dispense  with,  nor  In  any  way  lessen 
his  obligation  to  personally  devote  his  time 
to  their  performance.  That  this  wise  and 
salutary  provision  of  the  constitution  may 
be  enforced  through  the  provisions  of  the 
statute  under  consideration  as  to  this 
particular  class  of  officers,  we  have  no 
doubt . " 

In  the  case  of  State  vs.  Yager,  250  Uo.  388,  1.  c.  404,  the 
Court  in  holdin^  that  the  fact  that  the  deputies  of  the  sheriff 
properly  performed  the  duties  of  his  office  will  not  excuse  his 
absence  from  the  Co\inty  while  the  Circuit  Covirt  was  In  session, 
said: 
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"Aa  we  have  said.  It  was  no  excuse 
for  hla  dereliction  that  certain 
deputies  appointed  by  him  may  hawe 
done’  the  work  for  which  he  was 
elected*  There  are  certain  elements 
of  ipersonal  selection  and  personal 
responsibility  imputed  aa  dominating 
the  minds  of  the  woters  in  the  elec* 
tion  of  officers  who  shall  perform 
the  statutory  duties  in  the  several 
counties*  To  take  the  view  of  de- 
fendant would  be  tantamount  to  say- 
ing that  the  selection  of  the  voters 
is  transferable  and  delegable  on 
the  part  and  at  the  unrestricted 
will  of  the  elected,  a thing  which 
the  Constitution  itself  specifical- 
ly negatives,  by  providing  general- 
ly that  officers  shall  devote  their 
time  personally  to  the  duties  of  the 
several  offices  to  which  they  have 
been  elected*  (Constitution  of  1875, 
art*  2,  sec*18  )*” 


Prom  the  foregoing,  we  are  of  the  opinion  that 
the  elective  officers  of  the  County  must  personally  de- 
vote their  time  to  the  duties  of  their  office  but  need 
not  devote  all  of  their  time  to  the  office  tmless  it  is 
necessary  to  fully  discharge  their  duties* 


II 


Section  15  of  Article  XIV  of  the  Constitution 
of  Missouri,  commonly  called  the  Nepotism  law,  provides 
as  follows! 


"Any  public  officer  or  employe 
of  this  State  or  of  any  political 
subdivision  thereof  who  shall, 
by  virtue  of  said  office  or 
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employment,  haYe  the  right  to 
name  or  appoint  any  person  to 
render  service  to  the  State  or 
to  any  political  subdivision 
thereof,  and  vho  shall  name  or 
appoint  to  such  service  any 
relative  within  the  fourth 
degree,  either  by  coniangulnity 
or  affinity,  shall  thereby  for- 
feit his  or  her  office  or  employ- 
ment • * 


In  the  case  of  State  v.  Hills,  28  S.  W.  (2d)  363, 
325  Ho.  154,  the  Court,  in  construing  the  above  amendment, 
saidi 


"Section  13  provides  that  any 
official  violating  its  provi- 
sions ******  shall  thereby  for- 
feit his  *****  office  or  eaqjloy- 
ment • * 

"He  forfeits  by  the  act  forbidden, 
and  therefore  his  act  results  in  a 
status.  See,  also.  State  ex  rel.  v. 
Sheppard,  192  Mo.  1.  c.  511,  91  S.W. 

477." 


In  the  case  of  State  ex  inf.  McKlttrick  v.  Whittle, 
63  S.W.  (8d)  100,  1.  c.  101,  the  Court  points  out  the  rea- 
sons for  the  passage  of  the  above  amendment,  declaring 
that  for  a long  time  prior  to  its  passage  many  officials 
had  made  it  a practice  to  appoint  their  relatives  to  of- 
ficial positions,  BMiny  of  them  being  inefficient  and  render- 
ing no  service  to  the  public* 

The  Court,  in  its  opinion,  further  points  out 

that 

"The  amendment  is  directed  againat 
officials  who  shall  have  (at  the 
time  of  the  selection)  *the  right 
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to  name  or  appoint*  a person  to 
office.* 


And  In  defining  a public  officer  the  Court  further 
states,  1,  c.  102i 

"The  courts  have  undertaken  to 
give  definitions  in  many  cases | 
and  while  these  have  been  con- 
trolled more  or  less  by  laws  of 
the  particvilar  Jurisdlctlona, 
and  the  powers  conferred  and 
duties  enjoined  thereunder, still 
all  agree  substantially  that  if 
an  officer  receives  his  authority 
from  the  law,  and  discharges  some 
of  the  functions  of  govermaent, 
he  will  be  a public  officer* 

State  ex  rel.  v.  Bus,  135  Mo* 

325,  loc.  cit.  331,  332,  36  S.W. 

636,637,  33  L*  R.  A.  616.  To  the 
same  effect.  State  ex  rel.  Zevely 
v.  Hackmann,  300  Mo.  59,  loc.  cit* 

66,  67,  254  S.  W.  53}  Hasting  v. 

Jasper  Coxmty,  314  Mo*  144,  loc* 
cit.  149,  150,  282  S.W.  700." 


Persons  holding  coxmty  offices  receive  their 
authority  from  the  law  and  discharge  fxmctlons  of  govern- 
ment. They  are,  therefore,  clearly,  public  officers. 

Order  the  rule  laid  down  in  12  Corpus  Juris, 
511,  there  are  two  methods  of  cosiputlng  the  degrees  of 
relationship,  as  follows! 

"(hie  by  the  canon  law,  which  has 
been  adopted  into  the  common  law 
of  descents  in  England  and  the 
dther  by  the  civil  law  which  is 
followed  both  there  and  here  in 
determining  who  is  entitled  as 
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next  of  kin  to  adminlatar  per- 
sonalty of  a decedent.  The 
ooraputatlon  by  the  canon  law  • 

• • le  as  follows  I *We  begin 

at  the  common  ancestor,  and 
reckon  downwards)  and  in  what- 
ever degree  the  two  persona,  or 
the  most  remote  of  them,  is  dis- 
tant from  the  common  ancestor, 
that  is  the  degree  in  which  they 
are  said  to  be  related.  By  the 
civil  law,  the  computation  is  from 
the  Intestate  up  to  the  common 
ancestor  of  the  intestate,  and  the 
person  whose  relationship  is  sought 
after,  and  then  down  to  that  per- 
son, both  ascending  and  descending." 


Vke  do  not  find  that  the  courts  of  this  State 
have  laid  down  any  rule  as  to  how  the  relationship 
under  the  anti-nepotism  provision  of  the  statute  or 
constitution  shall  be  computed.  In  other  states  where 
anti-nepotism  provisions  are  in  force  the  courts  have 
generally  applied  the  civil  rule.  We  believe  that  the 
courts  of  this  State,  when  the  matter  is  presented  for 
a consideration,  will  adopt  the  civil  rule  and  we  have 
consequently  applied  that  znile  in  computing  the  degree 
of  relationship  prohibited  under  the  Constitution. 

Prom  the  foregoing,  we  are  of  the  opinion  that 
county  officers  being  public  officers  they  would,  under 
the  above  constitutional  provision,  forfeit  their  offices 
if,  by  virtue  of  said  office,  they  had  at  the  time  of 
election  the  power  to  suad  did  name  or  appoint  a relative 
within  the  fourth  degree,  either  by  consanguixiity  or 
affinity,  to  render  service  to  the  State. 


Respectfully  submitted 

MAX  WASSSRMAM 

Assistant  Attorney  Oeneral 

APPRO VEDi 


ftot  McIIT*ltci 


CONSERVA'irON  OP  NATURAL^  RESOURCES : Board  of  Curators  t the - 

University  of  Missouri,  through  Agricultural 
Extension  Service,  to  cooperate  with  Federal 
Government  In  connection  with  conserva- 
tion of  natural  resources 


*“  January  7,  1938 

V 

; 


Honorable  Lloyd  C.  Stark 
The  Governor  of  Misaouri 
Jefferson  City,  Missouri 


Dear  Governor  Stark t 


1 FILED 


This  will  acknowledge  receipt  of  your  letter 
of  December  9,  1937,  In  which  you  passed  on  to  this 
office  the  inquiry  of  Congressman  Phil  Ferguson  as  to 
what  board,  bureau  or  elective  offices  this  State  has 
legally  created  to  deal  with  the  Federal  Government  in 
matters  pertaining  to  soil  conservation,  flood  control, 
reclamation,  power  developments,  and  the  general  con- 
servation of  natural  resources* 

Your  attention  Is  directed  to  S*  B*  41,  approved 
J\ine  24,  1937,  and  found  at  pages  175-177,  Laws  of  Mis- 
souri, 1937* 

Section  1 of  said  act  provides: 

"In  order  to  cooperate  with  the 
rederal  Government  in  bringing 
to  the  farm  people  of  Missouri 
the  full  benefits  of  an  Act  by 
the  Congress  of  the  United  States, 
approved  February  29,  1936,  and 
generally  known  as  the  Soil 
Conservation  and  Domestic  Allot- 
ment Act  the  policy  and  purposes 
of  which  are  set  forth  in  Section 
7 (q)  of  the  Act  as  follows:  '(1) 
Preservation  and  Improvement  of 
soil  fertility I (2)  promotion  of 
the  economic  use  and  conservation 
of  land;  (3)  diminution  of 
exploitation  and  wasteful  mud. 
unscientific  use  of  national  soil 
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resources;  (4)  the  protection 
of  rivers  and  harbors  against 
the  results  of  soil  erosion  In 
aid  of  maintaining  the  navigabili- 
ty of  waters  and  water  courses  and 
In  aid  of  flood  control;  ****♦' 
the  State  of  Missouri  through  Its 
Legislature  hereby  accepts  the  pro- 
visions and  requirements  of  said 
Act." 


Section  2 of  said  act  reads  as  follows i 

"The  Cxirators  of  the  University 
of  Missouri  (hereinafter  referred 
to  as  the  Curators)  actlxig  by  and 
through  the  Agricultural  ijctenalon 
Service  by  It  carried  on  In  con- 
nection with  the  College  of 
Agriculture  of  the  University  of 
Missouri » are  hereby  designated  as 
the  agency  of  the  State  of  Missouri 
to  administer  any  plans  authorized 
by  this  Federal  Act  irialch  shall  be 
approved  by  the  Secretary  of 
Agriculture  of  the  United  States 
(hereinafter  referred  to  as  the 
secretary  of  Agriculture)  for  the 
State  of  Mlsso\url  pursuant  to  pro- 
visions of  said  Soil  Conservation 
and  Domestic  Allotment  Act." 


Sections  4 and  6 of  said  act  set  out  In  de- 
tail the  powers  and  duties  of  the  Cixrators  of  the  University 
in  carrying  out  the  purposes  of  the  act.  In  addition  to 
the  foregoing  agency  directed  by  law  to  cooperate  with 
the  Federal  Govezvunent  In  connection  with  some  of  the  sub- 
jects Inquired  about«  we  find  that  Section  13702«  Revised 
Statutes  Missouri  1929,  provides  as  follows t 

"The  board  of  managers  of  the 
bureau  of  geology  and  mines  Is 
hereby  directed  to  make  a survey 
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of  the  water  resources  of  the 
state » Including  the  deteriolna* 
tion  of  water  power,  flood  pre- 
vention, area  of  watersheds, 
undergrotind  water  supply,  chemical 
composition  of  waters,  and  to  show 
locations  where  power  can  be 
generated,  and  the  amount  and 
character  of  lands  that  would  be 
inundated  by  the  erection  of  dams 
to  secure  water  power,#  « ♦ * 


Section  13704,  Revised  Statutes  Missouri  1929, 
directs  the  work  set  out  in  the  foz^egoing  section,  13702, 
to  be  done  "in  cooperation  with  the  United  States  geo- 
logical sxiTvey  and  other  p.overnment  and  state  bureaus 

The  Conservation  Commission  created  by  Amend- 
ment Number  Four  to  the  Constitution,  page  614,  Laws  of 
1937,  vests  in  that  body  the  control,  management,  restora- 
tion, conservation  and  regulation  of  the  bird,  fish,  game, 
forestry  and  all  wild  life  resources  of  the  state,  and 
said  amendment  also  authorises  said  Commission  to  "acquire 
by  purchase,  gift,  eminent  domain,  or  otherwise,  all 
property  necessary,  useful  or  convenient  for  the  use  of 
the  Commission  or  the  exercise  of  any  of  its  powers  here- 
under • " 


CONCLUSION 


it  is,  therefore,  the  opinion  of  this  office 
that  the  Curators  of  the  University  of  Mlssovuri,  acting 
by  and  through  the  Agricultural  Extension  Service  by 
it  carried  on  in  connection  with  the  College  of  Agri- 
culture of  the  University  of  Missoiu*!,  is  the  proper 
agency  of  this  state  to  cooperate  with  the  Federal  Govern- 
ment in  matters  pertaining  to  soil  conservation,  flood 
control,  reclamation,  and  the  general  conservation  of 
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natural  resources  and  that  the  Board  of  liianagers  of  the 
Bvireau  of  Geology  and  ]{lnes  may  also  cooperate  vlth  the 
federal  Government  on  the  matter  of  flood  control  and 
water  power  and  that  the  Conservation  Commission  can 
cooperate  with  the  rederal  Government  In  connection  with 
certain  natural  resources* 


Very  respectfully 


HARRY  H.  lUY 

Assistant  Attorney  General 


APPROVED 


ROY  McK:T  RICK 
Attorney  Geaaeral 


EHK  LC 


MDTOR  VEHICLES: 


Courts  are  not  authorized  to  grant  stay  of 
execution  on  judgment  suspending  or  revoking 
drivers'  licenses. 


January  13,  1936 


Hon.  V.H.  Steviard 
Commissioner  of  lotor  Vehicles 
Jefferson  City,  Missouri 


Hear  Sir; 


ihls  dapertmsnt  is  in  receipt  of  your  letter  of 
December  22,  1937,  enclosing  a letter  from  f .C.  Lynch, 
Director  of  the  Kansas  City  Safety  Council,  requesting  an 
opinion  as  follows: 


"In  the  administration  of  the 
new  drivers'  license  law,  the 
law  confers  upon  the  Judge,  the 
pov/er  to  suspend  or  revoke 
licenses . 


"he  would  like  to  know  if  it  is 
legal  for  the  Judge  to  issue  a stay 
of  execution  after  he  has  rendered 
a decision  in  a case.  V.e  are  par- 
ticularly interested  in  oases  of 
drivers*  license  enforceiijent.  The 
question  is  - 'the  Judge  finds  the 
driver  guilty  of  reckless  driving 
and  sentences  him  to  Jail  for  thirty 
days  and  suspends  his  driver's  li- 
cense for  6 months;  is  it  then  legal, 
after  having  passed  such  sentence, 
for  the  Judge  to  later  place  a stay 
of  execution  on  this  sentence, 
thereby,  relieving  the  driver  of 
serving  the  sentence  and  also  giving 
him  the  opportunity  to  again  drive 
his  car." 


At  the  1937  session  of  the  legislature,  there  was 
enacted  what  is  oo;uioonly  termsd  the  Drivers*  License  Law, 
which  appears  in  the  Laws  of  1937,  page  370,  Section  17  (a) 
of  this  act  is  as  follows: 
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'*'«VheneTer  any  person  Is  conTlcted 
of  any  offense  for  which  this  act 
makes  mandatory  the  revocation  of 
the  operator's,  registered  operator's 
or  chauffeur's  license  of  such  per- 
son by  the  commissioner,  the  Court 
in  which  such  conviction  is  had 
shall  require  the  surrender  to  it 
of  all  operator's,  registered  oper- 
ator's and  ohauffeoir's  State  li- 
censes, certificates  or  badges 
then  held  by  the  j;>er8on  so  convicted 
and  the  court  shall  thereupon  for- 
ward the  same  together  with  a record 
of  such  conviction  to  the  oommissioner  •* 

The  offenses,  a conviction  of  which  makes  it  manda 
tory  on  the  part  of  the  commissioner  to  revoke  the  driver' 
license,  appear  in  Section  18  of  this  act  and  are  as 
follows: 


"I.  ^ianslau^ter  (or  negligent 
homicide)  resulting  from  the  op- 
eration of  a motor  vehicle; 

2.  driving  a motor  vehicle  while 
under  the  influence  of  Intoxicating 
liquor  or  a narcotic  drug; 

3.  itny  felony  in  the  oomsiissloB 
of  which  a motor  vehicle  is  used." 

Section  .17  (b)  of  this  act  authorizes  certain 
coxirts  to  revoke  or  stispend  permits  to  operate  motor  ve- 
hicles, and  is  in  part  as  follows: 

"^very  court  having  Jurisdiction 
over  offenses  comitted  under  this  act 
or  under  the  provisions  of  any  statute 
of  this  State  regulating  the  operation 
of  motor  vehicles  on  hl^ways,  or  any 
felony  in  the  commission  of  which  a 
motor  vehicle  is  used,  shall  forward 
to  the  oommissioner  a record  of  the 
conviction  of  any  person  in  said  court 
for  a violation  of  any  of  said  laws,  and 
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every  such  oourt,  eaioept  Jus tloe 
of  the  peace  cotirta.  and  courts 
o7  orindpal  correction  in~the  (Slty 
of  3t.  loupi.  shall  have  the  pov;er 
of  suspending  or  revoking  the  li- 
cense of  any  licensee  under  this 
act  or  the  certificates  of  registered 
chauffeurs  or  registered  operators 
under  Sections  7765  and  7766,  Re- 
vised Statutes  of  lelssourl,  1929,  and 
aiDendcents  thereto,  and  shall  certify 
to  the  ooumlssloner  a record  of  such 
suspension  or  revocation.* 

The  balance  of  this  section  pertains  to  the  exception  luade 
in  the  above  section  which  we  have  underlined  and  Is  not 
pertinent  here. 

Under  the  above  statutes,  we  see  that  upon  a 
conviction  of  the  holder  of  a driver's  license  of  cer- 
tain offenses,  the  court  is  not  authorized  to  revoke  or 
suspend  the  persiit  of  the  licensee,  but  oust  send  a 
record  of  such  conviction  to  the  coomissloner  of  motor  ve- 
hicles, and  the  commissioner  is  required  to  "forthwith  re- 
voke the  license  of  any  operator,  registered  operator,  or 
chauffeur" so  convicted.,. 

This  act,  however,  provides  in  Section  17  (b)  that 
the  permits  of  licensees  may  be  suspended  or  revoked,  as 
the  court  may  deem  necessary,  upon  conviction  for  violation 
of  the  laws  regulating  the  operation  of  motor  vehicles  upon 
the  highways. 

The  question  now  before  us  is:  May  the  court  upon 
a conviction  for  an  offense,  other  than  one  requiring 
mandatory  revocation,  sentence  the  licensee  and  suspend 
or  re VO  Ira  his* license  and  then  grant  a stay  of  execution 
which  will  have  the  effect  of  suspending  the  Judgment  of 
^e  court  as  to  the  suspension  or  revocation  of  the 
driver's  license. 

Section  3739,  R.S.  Missouri,  1929,  is  as  follows: 

"In  case  of  a conviction  lor  any 
offense  where  the  punishment  has 
been  fixed  at  a fine  or  imprisonment 
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in  the  oounty  Jail*  or  workhouse, 
or  by  both  such  fine  and  Imprlson- 
loent,  the  court  In  which  any  such 
conviction  was  had,  or  the  judge 
thereof  in  vacation,  or  any  Justice 
of  the  peace  before  whom  such  con- 
viction was  had,  may,  for  good 
cause  shown,  by  order  entered  of 
record,  or  in  writing  slt^ned  by 
. such  judge  or  justice,  grant  a 
stay  of  execution. on  any  such  judg- 
ment of  conviction  and  sentence 
thereon  for  a definite  period  of 
tine  to  be  fixed  by  the  court, 
judge  or  justice  ^granting  the  sane, 
not  to  exceed  six  months,  upon  the 
defendant  or  some  person  for  him 
entering  a recognizance  conditioned 
for  his  surrendering  himself  in  ex- 
ecution at  the  time  and  place  fixed 
by  the  judgment  of  such  conviction 
or  sentence  on  a day  to  be  named  in 
such  order." 

Ihls  section  authorizes  the  courts  to  grant  stays 
of  execution  in  the  cuse  of  a conviction  for  any  offense 
where  the  punishxijent  has  been  fixed  ^ a^  fine  or  imprison- 
i^nt  in  the  comity  Jail,  'or  workhouse . or  ^ both  fine 
imprisonment.  In  other words , these  are”The  only cases  in 
which  the  court  may  stay  execution.  If  the  punishment 
fixed  for  the  conviction  is  other  than  that  v.hich  we  have 
underlined,  this  section  does  not  authorize  the  court  to 
stay  that  execution. 

It  has  been  held  in  this  state  in  the  leading 
case  ...X  parte  Thorberry,  <234  S.\«.  1067,  300  tto.661,  that 
courts  have  no  power  to  stay  execution  of  judgments  of 
conviction  indefinitely.  The  section  authorizing  such 
stays  limits  them  to  six  months  and  the  person  receiving 
the  stay  must  enter  a recognizance  conditioned  upon 
his  surrender  at  the  appointed  time.  A stay  of  execution 
granted  without  recognizance  is  void.  iHx  parte  Brown, 

297  S.Vi.  445.  This  has  been  the  ruling  in  a long  line 
of  Missouri  oases,  the  citation  of  which  will  add  nothing 
to  this  opinion  since  the  determination  of  the  question 
here  depends  upon  other  grounds* 
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The  question  here  depends  upon  the  fact  of  whether 
or  not  any  stay  of  execution  may  be  granted  to  a licensee 
when  his  permit  to  operate  a motor  rehlole  has  been  re> 
▼oksd  or  su8i>ended«  Section  3739,  R.S.  Missouri,  1929, 
restricts  stays  of  execution  to  being  glxen  only  In  cer- 
tain oases.  This  section  is  remedial.  In  State  ex  rel, 
^jnerloan  Asphalt  Roofing  Co,  t,  Trimble,  44  S.Vr.  2Dd  1103, 
1,0,  1105,  It  Is  held  that: 

••The  primary  rule  for  the  In- 
terpretation of  statutes  Is  that 
the  leg!  slat  Its  intention  Is  to 
be  ascertained  by  means  of  the 
words  It  has  used,*  Grier  t. 

Railways  Co.,  286  Mo.  523,  534, 

228  S.\t,  454  , 457,  The  courts 
cannot  enlarge  and  change  the  scope 
of  statutes.  State  ex  rel.  t. 

Holtkaiq),  266  Mo.  347,  161  S.Vi, 

1007.  A court  has  no  authority  to 
write  Into  a statute  a provision 
not  covered  by  Its  language, 

Stephens  v.  Gordon,  266  Mo.  206, 

Ibl  S.W.  73;  Orthweln  v.  Insuronoe 
Co.,  261  Mo.  650,  170  S.rf.  685» 

•Although  the  statute  may  be 
remedial  In  Its  nature,  and  henoe 
subject  to  liberal  construction, 
such  cojsstruotlon  cannot  extend 
beyond  Its  plain  terms.*  Braeuel 
V,  Reuther,  270  Mo.  603,  193  S.Vf, 

283.’* 

-The  letter  of  section  3739,  supra,  provides  a 
stay  of  execution  In  those  oases  only  In  which  there  has 
been  a conviction  and  the  punishment  fixed  at  a fine  or 
Imprisonment  in  the  county  Jail  or  workhouse,  or  both, 
and  we  cannot  write  Into  a statute  a different  punlsh^nt 
not  covered  by  Its  language  which  may  be  stayed  by  the 
court.  The  words  and  meaning  of  Section  3739,  supra, 
are  clear  and  Intelligibly  describe  In  what  Instance  a 
stay  of  execution  may  be  granted,  the  length  of  said  stay 
and  the  conditions  thereof  and  this  section  cannot  be 
construed  to  permit  a court  to  do  that  which  Is  not 
clearly  authorized* 
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The  revoking  or  suspending  of  a driver's  permit 
to  operate  a motor  vehicle  is  not  the  pxmlshment  which 
the  court  is  authorized  to  suspend  by  a stay  of  exe- 
cution under  Section  3739,  supra,  and  as  such,  may  not 
be  stayed. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  a stay  of  exeuotlon  may  be  granted  only  in  those 
oases  where  the  punishment  for  the  offense  has  been  fixed 
at  a fine  or  inpr iso ament  in  the  county  Jail  or  workhouse, 
or  by  both  such  fine  and  imprisonment.  That  said  stay 
must  be  for  a definite  period  fixed  by  the  court,  not 
to  exceed  six  months,  upon  a recognizance  to  be  given 
by  the  person  conditioned  for  his  surrendering  himself 
at  the  appointed  time  for  the  execution  of  the  Judgment. 
That  the  court  is  not  authorized  to  grant  a stay  of  ex- 
ecution upon  a Judgment  revoking  or  suspending  an  oper- 
ator's license  or  the  certificates  of  registered  operators 
or  chauffeurs. 


Respectfully  submitted, 

.hUBRKY  R.  H*-iMM.iTT,  Jr. 
^slstant  Attorney  General 


iJpPROVHG  by: 


J.l::.  TAfioii 

(Acting)  Attorney  General 


LLB:ViX 


SCHOOLS! 


I 


1. 


tt  is  not  permissible  for  a school  board,  by  a majority 
vote,  to  use  the  $50,00  deduction  to  be  added  to  the 
equalization quota  to  liquidate  indebtedness  in  the 
building  fund. 


> April  2,  1938 

Mr,  Hoy  W.  Starling 
Attorney  at  Law 
Eldon,  Mlasourl 

i)ear  Mr,  Starlings 


This  department  Is  In  receipt  of  your  letter  of 
March  28th,  wherein  you  request  an  opinion  involving  two 
questions,  the  first  question  Is  as  follows! 


I. 

*l8  the  County  Treasurer  entitled  to 
commissions  on  moneys  received  fr<»D 
the  state  and  paid  out  In  one  Ivuap 
sum  by  the  County  Treasurer,  by  check, 
to  the  Treasurer  of  a City,  Town  or 
Consolidated  School  idstrlct,  the 
county  court  having  made  an  oirder 
allowing  the  County  Treasurer  Compen- 
sation, In  addition  to  the  salary, 
equal  to  one  half  of  one  per  cent  of 
all  school  moneys  disbursed  by  him. 

In  accordance  with  the  provisions  of 
Sec.  9266  R.  S.  1929 T" 


At  the  outset  It  appears  that  this  department  on 
June  7,  1935  In  an  opinion  rendered  to  Hon.  Hat  B.  Rieger, 
proseouting  attorney  of  Adair  County,  In  which  It  was  held 
that  under  an  Interpretation  of  the  statutes  It  was  the 
duty  of  the  ooimty  collector  to  pay  direct  to  the  treasurer 
of  the  state,  town  or  consolidated  school  district  all 
moneys  which  said  districts  were  entitled.  Copy  of  the 
opinion  Is  herewith  enclosed.  This,  In  effect,  would  appear 
to  dispose  of  the  question  which  you  present.  However,  we 
are  enclosing  opinions  bearing  on  the  question  of  the  com- 
pensation or  coBBnlsslon  of  the  treasiirer  for  school  moneys 
disbursed,  one  to  Hon,  Forrest  Smith,  State  Auditor, 
Jefferson  City,  Missouri,  and  the  other  to  Hon.  Thomas  A. 
Mathews,  Prosecuting  Attorney  at  St,  Francois  County,  copies 
of  which  Is  herewith  enclosed, 

II. 

The  second  question  Is  as  follows! 

"is  It  permissible  for  a school 
board,  by  najority  vote,  to  use  the 
Fifty  Dollar  deduction  to  be  added 
to  tlie  equalisation  quota  of  the 
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district  by  virtue  of  Sec,  9270-q, 
to  liquidate  indebtedness  In  the 
building  fluid  of  the  district  accord- 
ing to  the  last  proviso  of  Sec,  9312 
R.  S,  1929T  In  other  words.  Is  this 
money  paid  by  the  State  oonstx*ued  to 
be  * tuition*  so  far  designating  what 
money  nay  be  used  In  the  building 
fund  so  far  as  the  last  named  section 
Is  concerned?" 


Section  9270-q,  Laws  of  Missouri  1935,  fomerly 
Section  16,  page  351,  contains  the  provisions  relative 
to  the  sum  of  > 50,CX)  to  be  added  to  the  equalization 
quota.  The  pertinent  part  of  said  section  Is  as  fol- 
lows t 


"The  board  of  directors  of  each  and 
every  school  district  In  this  state 
that  does  not  maintain  an  approved 
high  school  offering  work  tlupough 
the  tw< If th  grade  shall  pay  the  tui- 
tion of  each  and  every  pupil  resident 
therein  who  has  completed  the  work 
of  the  highest  grade  offered  In  the 
school  or  schools  of  said  district 
and  attends  an  approved  high  soliool 
In  anotlaer  district  of  the  same  or 
an  adjoining  oovmty,  or  an  approved 
high  school  maintained  In  connection 
with  one  of  tlie  state  Institutions  of 
higher  learning,  where  work  of  one 
or  more  higher  grades  Is  offered; 
but  the  rate  of  tuition  paid  shall 
not  exceed  the  per  pupil  cost  of  main- 
taining the  school  attended,  less  a 
deduction  at  the  rate  of  fifty  dollars 
for  the  entire  tem,  which  deduction 
shall  be  added  to  the  equalisation 
quota  of  tlie  district  maintaining  the 
school  attended,  as  calculated  for 
the  ensuing  year.  If  said  district 
is  entitled  to  an  equalization  quota; 
If  the  district  maintaining  the  school 
attended  Is  not  entitled  to  an  equali- 
sation quota,  then  such  deduction 
shall  be  added  to  the  teacher  quota 
of  said  district,  as  calcvilated  for 
the  ensuing  year;  but  the  attendance 
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of  such  pupils  sliall  not  be  counted 
In  determlnirig  the  teaching  units 
of  the  school  attended;  and  the  cost 
of  Eialntalning  the  school  attended 
shall  be  defined  as  the  amount  spent 
for  teachers'  wages  and  incidental 
purposes* ” 

In  an  opinion  rendered  by  this  department  on  Septem- 
ber 2,  1933  was  held  to  the  effect  tliat  all  state  money 
must  be  placed  to  the  credit  of  the  teachers*  fund  anti 
cannot  lawfully  be  used  for  any  other  purpose*  Likewise 
In  an  opinion  on  February  7*  1935  was  held  by  this  depart- 
ment to  the  effect  thatt 

"Repairs  and  replacements  to  the  build- 
ing shall  be  paid  out  of  the  building 
fund*  and  If  there  Is  not  enotigh  money 
In  the  building  liand*  the  sum  shall  be 
transferred  out  of  the  Incidental  fund* " 

Section  9312*  referred  to  In  your  letter*  Is  herewith 
quoted} 


"The  treasurer  shall  open  an  aocoxmt 
for  each  fund  specified  in  this  section* 
and  all  moneys  received  from  the  state* 
county  and  township  funds*  and  all 
moneys  derived  from  the  tajuitlon  for 
teachers'  wages*  and  all  tuition  fees* 
shall  be  placed  to  the  credit  of  the 
'teachers'  fund*;  the  money  derived  from 
taxation  for  incidental  expenses  shall 
be  crealted  to  the  'Incidental  ftuid;' 
all  money  derived  from  taxation  for  build- 
ing purposes*  from  the  sale  of  school  site* 
schoolhovise  or  school  furniture*  from  In- 
surance* from  sale  of  bonds*  from  sinking 
fvuxd  and  interest*  shall  be  placed  to  the 
credit  of  the  'building  fvuid;'  and  all 
moneys  not  herein  specified  that  now  be- 
long to  any  school  district*  or  that  may 
hereafter  be  received  by  such  school  dis- 
trict* shall  be  placed  to  the  credit  of 
the  * teachers*  fimd*  of  such  school  dis- 
trict, No  treasurer  shall  honor  any 
warrant  unless  It  be  In  the  proper  form 
and  upon  the  appropriate  fund;  and  each 
and  every  warrant  shall  be  paid  £ron  Its 
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appropriate  Ivind*  and  no  partial  payr 
ment  shall  be  made  upon  any  school 
warrant,  nor  shall  any  Interest  be 
paid  upon  any  such  warrant:  Provided, 
that  the  boaz*d  ol'  directors  shall  have 
the  power  to  transfer  froK  the  incident 
tals  to  the  building  fimd  such  sum  as 
may  be  necessary  for  the  ordinary  re« 
pdrs  of.  school  property:  Provided  rxirf* 
ther,  that  in  the  event  of  a balance 
remaining  in  the  building  £\md  after 
the  purpose  for  which  said  fund  was 
levied  is  accomplished,  tlie  said  board 
shall  have  the  power  to  transfer  such 
unexpended  balance  to  the  incidental 
fimdi  Provided  further,  that  by  a 
majority  vote  of  the  school  board  tul*^ 
tion  fees  may  be  used  to  liquidate  in- 
debtedness acoxMed  in  the  building  fund*" 

By  the  provisions  of  Section  9312,  all  moneys  derived 
from  the  state  shall  be  placed  to  the  credit  of  the  teachers' 
fund.  By  further  provisions  of  the  section,  tuition  fees 
may  be  used  to  llqiiidate  indebtedness  accrued  in  the  build- 
ing fund  but  thepe  is  no  provision  authorizing  the  Board  to 
in  anywise  transfer  or  use  the  fimds  in  the  teachers'  fund 
for  any  other  purpose  than  that  authorized  by  this  section. 

In  the  decision  of  Consolidated  School  district  if6  vs, 
Shawhan,  273  S,  W,  182,  the  coiirt  has  said: 

"That  tlie  powers  of  the  board  of  directors 
of  school  district  are  limited  to  those 
specially  delegated.  Directors  are  personal- 
ly liable  for  misapplication  of  moneys  in 
teachers'  fund  for  purposes  other  than 
paying  the  teachers}  not  withstanding  they 
act  in  good  faith  and  without  wilfull  intent," 

CONCLUSION  . 


We  are,  therefore,  of  the  opinion  that  the  money  de- 
rived from  the  state  under  the  equalization  quota  by  virtue 
of  Section  9270-q,  cannot  Le  used  in  the  building  fund, 

Hespeotfully  submitted. 


APPROVED: 


OLLIVER  W,  NOLEN 
Assistant  Attorney  General* 


APPROPRIATION 
SOLDIERS  MONUMENT: 


; 


Honorable  Lloyd  C.  Stark 
Governor  of  Mlsaourl 
Jefferson  City,  Miasouri 

Dear  Governor i 

This  department  la  In  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follows! 

"Will  you  please  give  me  your  official 
opinion  regajrdlng  my  authority  under  an 
Act  passed  by  the  1937  Legislature 
found  In  the  Laws  of  Missouri,  1937, 

Section  69,  page  126,  which  reads  as 
follows! 

*Care  of  konixcient  In  France  and 
care  of  Burial  Places  In  Europe,  - 
There  la  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  State  revenue  fvtnd,  the 
sum  of  Five  Thousand  ((>5, 000, 00) 

Dollars  for  the  care  of  the  grounds 
and  monument  expected  In  France  In 
coBir.emoratlon  of  the  brave  deeds 
of  Missouri's  heroic  sons  who  lie 
burled  In  the  Republic  of  France, 
and  for  the  care  of  burial  places 
In  Europe  where  the  bodies  of 
sons  and  daughters  of  Missouri 
who  lost  their  lives  during  the 
World  Ware  are  burled.  This  expen- 
diture shall  be  made  under  the 
direction  of  the  Governor,* 

May  1,  under  this  Statute,  appoint  a 
ooEBolsslon  of  three  ex-service  men  - 
one  from  the  National  Guard  of  Missouri, 
and  one  from  the  membership  of  the  State 
Senate,  and  one  fz*om  the  moRibershlp  of 
the  House  of  Representatives,  to  go  to 
France  and  other  bxirlal  places  In  Eiirope 
for  the  Inspection  of  such  burial  places 
and  montiments  for  the  purpose  of  making 


Traveling  expenses  of  persons  selected  by 
Governor  to  "care"  for  monument  and  graves 
may  be  paid  out  of  appropriation  Laws  of 
1937,  page  126, 
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proper  provision  for  their  care  and 
xaalntenanoe,  and  xnay  their  actual  ex- 
penses of  carrying  out  these  duties 
be  paid  from  the  above  mentioned  ap- 
propriation?" 

In  1919  the  Legislature  enacted  a law  provid- 
ing for  the  erection  of  a monument  In  France  to  the 
Mlsso\irl  soldiers.  Laws  of  Missouri  1919,  page  ^7, 

Laws  of  Missouri,  1937,  Section  69,  page  126, 
appropriates  $5,000,00  for  the  care  of  this  monument  and 
the  graves. 

The  first  question  presented  Is  whether  the 
above  appropriation  Is  a valid  one. 

Article  IV,  Sections  46  and  47,  of  the  Constitu- 
tion of  the  State  of  Missouri  provide  that  the  Cfeneral 
Assembly  shall  not  make  any  grant  of  public  money  or  thing 
of  value  to  any  Indlvldvial,  association  of  Individuals, 
municipal  or  other  corporations^  However,  It  Is  well 
settled  In  Missouri  that  If  the  purpose  for  which  the 
grant  Is  made  Is  a public  one,  than  such  appropriation  Is 
valid.  Farm  B\ireau  v,  Jasper  County,  315  Mo,  560,  State 
ex  rel,  Gilpin  v,  Ctolth,  96  S,  ff.  (2nd)  40,  The  attitude 
of  the  courts  towards  statutes  such  as  this  Is  ueclared 
by  Judge  Lamm  In  Hale  v,  Stlmson,  198  Mo,  134,  as  follows s 

"In  a free  State,  sustained  by  no  over- 
awing standing  army,  where  Its  love 
must  grow  and  Its  protection  must  rest. 

In  the  hearts  of  the  people,  patriotism 
should  be  nourished  as  a cardinal  virtue 
of  citizenship.  The  statutes  and  con- 
stitution of  such  a State  must  not  be 
opnstrued  as  luigrateful  or  unpatriotic," 

Money  appropriated  for  a monument  to  Missouri 
youths  who  died  In  the  V^forld  War  and  for  the  care  of  the 
b\irlal  places  Is  for  a "public  purpose,"  and  Is  therefore 
a valid  and  legal  appropriation. 

The  next  question  which  presents  Itself  Is  whether 
a committee  or  group  may  be  sent  over  to  France  to  Inspect 
these  graves  and  monument  and  such  expexise  be  paid  out  of 
the  appropriation. 
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In  State  ax  rel«  Lankin  v*  l.aokxaann,  204  S«  W, 
513^  275  Mo,  47,  the  Supreme  Court  of  hlasourl  aaldt 

"The  authority  to  travel  at  the  expenae 
of  the  State,  we  concede,  siuat  be  fovind 
in  aone  atatute,  or  arise  by  the  moat 
obvious  implication  from  some  statute, 
otherwise  there  is  no  obligation  on  the 
part  of  the  State  to  pay  the  expenses 
lnc^irred  thereby," 

« 

However,  as  was  pointed  out  in  State  ex  rel.  Bybee  vs, 
Hackman,  276  Mo,  110s 

"Whenever  a duty  or  power  la  conferred 
by  statute  upon  a public  officer,  all 
necessary  authority  to  make  such  power 
fully  elficaciovia  or  to  render  the 
performance  of  the  duty  effectual  is 
conferred  by  implication," 

We  must,  therefore  look  to  the  law  Itself  to 
determine  if  this  right  is  given.  It  will  be  noted  that 
the  atatute  provides  for  the  "ca^e  of  the  groiands  and 
monment"  and  for  the  "care  of  Wrial  places," 

In  Emery  v,  Wheeler,  152  A,  624,  129  Me.  428, 
care  is  defined  ass 

"Responsibility,  charge  or  oversight, 
watohftil  regard  and  attention." 

It  will  be  seen,  therefore,  when  the  Legisla- 
ture appropriated  money  for  the  care  of  the  monximent  in 
France  and  for  the  care  of  the  burial  places  in  Europe, 
it  intended  that  there  should  be  watchful  regard  and  at- 
tention over  such  monument  and  graves.  The  burden  of 
seeizxg  that  this  "regard"  and  "care"  la  given  the  monu- 
ment and  graves  is  placed  by  the  statute  upon  the  gover- 
nor, If  therefore  in  order  "to  render  the  performance 
of  the  duty  effecttial"  persons  must  be  sent  over  to  the 
situs  of  the  monument  and  graves,  then  traveling  ex- 
penses may  be  paid  out  of  the  appropriation, 

AS  to  the  personnel  and  number  of  the  group, 
we  do  not  pass  upon  the  question  because  as  was  pointed 
out  in  Commonwealth  v.  Oreg,-,  29  A 297,  161  Pa,  582, 
"what  work  there  la  to  be  done,  and  what  clerical  force 
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is  requisite  to  do  it,  is  a question  of  detail,  as  to 
whioh,  Duoh  must  necessarily  be  left  to  the  bead  of  each 
department.  ” 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
tliat  under  Lavs  of  Missouri,  1937,  page/^^,  the  Governor 
may  select  persons  to  "care"  for  the  monument  in  France  to 
UisBOiiri's  war  dead  and  also  to  "care"  for  the  graves  of 
Uissouri  soldiers  and  traveling  expenses  of  such  persona 
may  b e paid  out  of  moneys  appropriated  by  such  law. 

Yovirs  very  tmly. 


APkROVELt 


OLLIVLH  W.  NOLEN 
Assistant  Attorney  General 


ROY  McKITTRICK 

/ Attorney  General 


AO*KiLB 


ELECTIONS;-  Section  10206,  So  1929,  construed  as  meaning  

^ one  judge  of  each_ political  party  to  act  ae  receiving 
judge  and  likewise  one  judge  of  each  political  party 
1 ^ to, act  as  counting  judge  to  count  all  the* votes  of 

each  political  party©  In  the  event  two  additional 
judges  are  appointed,  as  provided  in  Laws  of  1937, 

• p.  234,  four  judges,  two  from  each  political  party 

are  to  count  the  votes  of  all  parties. 

July  23,  1938. 


Honorable  Lloyd  C.  Stark 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  stark; 


In  reply  to  your  recent  inquiry  of  this  Depart- 
ment, namely; 

Should  the  ballots  to  be  cast  in  the  coming 
Primary  Election  of  Axigust  2d,  be  counted  by  the  judges 
of  the  respective  parties,  or  should  the  Democratic 
Judges  count  the  Democratic  ballots  and  the  Republican 
Judges  count  the  Republican  ballots? 

Section  10206,  R.  S.  Mo*  1929,  of  the  general 
election  law,  provides; 

"It  shall  be  the  duty  of  said  judges 
to  Select  from  their  number  two  judges 
idio  shall  be  designated  and  known  as 
receiving  judges** 

The  above  paragriph  should  be  considered  in 
connection  with  Section  10208,  which  was  amended  in  1933 
and  again  in  1937,  found  at  Laws  of  Missouri,  1937,  page  234, 
which  provides; 

"^he  judges  of  election  shall  desig- 
‘ nate  two  of  their  nuniber,  not  of  the 

same  party,  whose  duty  it  ahalT”be~To 
Have  charge  of  the  ballots  and  to 
furnish  them  to  the  voters.  * # 

Therefore,  it  is  evident  that  the  receiving  judges  to  be 
designated  as  provided  in  Section  10206,  supra,  must  be  not 
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of  the  same  political  party*  'fhe  Judges,  not  named  as 
receiving  Judges,  duties  are  to  count  the  votes.  Action 
102U6,  supra,  further  provide st 

«•  after  the  delivery  of  ballot 
box  Mo*  1 to  the  counting  Judges, 
the  same  diall  be  l^edlately 
opened  by  them, 

that  Is,  all  of  the  counting  Judges,  whether  there  he  two 
or  four  counting  Judges  (four,  vhere  at  the  preceding  < 
election  there  were  more  than  two  hundred  votes  oast  In 
the  precinct)  shall  open  the  ballot  box  and  count  the 
ballots* 


Action  10206,  supra,  fiirther  provide  si 

and  the  tickets  shall  be  taken  out, 
one  at  a time,  by  one  of  the  counting 
Judges,  who  shall  read  distinctly, 
while  the  ticket  remains  in  his  hand^ 
the  name  or  names  written  or  printed 
thereon,  also  the  office  as  Intended 
to  be  filled  by  such  person  voted  for,  and 
deliver  the  same  to  the  other  counting 
Judge,  who  shall  string  the  same  on  a 
thread  or  string,  as  provided  by  law.  * 


Conclusion. 

It  Is  clear  that  It  was  the  Intention  of  the 
Legislature  that  the  above  procedure  should  be  followed 
by  the  Judges  of  the  opposite  political  parties,  that  Is, 
In  the  counting  of  votes  cast  In  the  Primary  -^^lectlon  for 
all  political  parties,  the  Republican  and  the  Democratic 
Judges  should  count  the  votes  of  the  respective  parties* 

Respectfully  submitted, 

ArPROVKD:  OLLIVER  W,  NQLEM 

Assistant  Attorney-Oeneral 
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I.  ELECTIONS:  Each  candidate  for  office  at  primary  election 

CHALLENGERS:  may  not  have  challenger*  or  wltnesjea  within 

the  polls  hut  such  challengers  are  selected 
by  the  committeeman  and  oommltteewoman  of  such 
preolnct. 

II.  COUNTY  COURT:  Instruction  of  Judges  of  election. 

County  court  not  required  to  instruct  Judges  of 
primary  election. 

July  26,  1938 


Honorable  Lloyd  C.  Stark, 

Governor  of  the  State  of  Missouri, 
Jefferson  City,  Missouri. 


Attention:  Mr.  R.  E.  Holllway 


Dear  Sir: 


I. 

The  first  paragraidi  of  your  request  pertains  to  the 
rights  of  a candidate  who  is  seeking  ^e  nomination  in  a 
primary  election  to  have  a personal  representative  to 
witness  the  coiuiting  of  the  votes  at  such  primary  electlcm. 

Section  10270,  R.  S.  Mo.  1929  on  the  question  of 
challengers  at  primary  elections  is  as  follows: 

"The  county,  ward  or  township  committee- 
man of  each  party  in  each  county,  or  the 
ward  coimnitteoman  in  any  city  with  a 
population  of  over  300,000,  may  appoint 
two  paz^y  agents  or  representatives, 
with  alternates  for  each,  who  may  re- 
present his  party  at  the  polling  place 
in  each  precinct  during  the  casting, 
canvass  and  return  of  the  vote  at  a 
primary,  idio  shall  act  as  challengers 
and  witnesses  to  the  count  of  the  vote 
for  their  respective  parties,  and  have 
the  pover  prescribed  by  law." 

• 

By  this  section  a challenger  for  each  party  for  each  poll- 
ing place  in  the  coxinty  or  city  is  selected  by  the  county,- 
ward  or  township  coiDLltteeman. 
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Section  10206,  R.  S.  Mo.  1929  sets  out  the  manner 
of  the  selection  of  Judges  for  the  general  election  law 
and  also  the  manner  of  counting  the  votes.  This  section 
provides  In  part  as  follows: 

"****«  * ♦ No  person  or  persons 
shall  he  admitted  Into  the  room  or 
office  where  such  ballots  are  being 
coxinted,  except  the  Judges  and  clerks 
of  elections  Provided,  that  any 
political  party  may  select  a repre- 
sentative xnan  who  may  be  admitted 
as  a witness  of  such  coimtlng.  * *■ 


While  this  section  does  not  specif lea ' ly  state 
how  the  political  party  Is  to  select  Its  representative 
to  witness  the  counting  of  the  ballots,  yet  by  reading 
this  section  with  Section  10270,  supra,  we  are  of  the 
opinion  that  the  representative  of  the  party  mentioned 
In  Section  10206,  supra.  Is  to  be  selected  In  the  same 
maimer  that  Uie  challenger  mentioned  In  Section  10270, 
supra.  Is  selected,  that  Is,  by  the  county,  ward  or 
township  committeeman  of  each  party  In  such  county  or 
city  selecting  one  representative  to  represent  his 
party  at  the  polling  place  to  witness  the  counting  of 
the  ballots. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department 
that  no  Individual  candidate  who  seeks  nomination  at  a 
primary  election  may  select  his  own  challengers  to  voters 
or  witnesses  to  the  vote  ootint  to  be  within  the  polls 
at  the  time  of  the  voting  and  at  the  time  the  ballots 
are  counted,  but  that  such  witnesses  and  challengers  must 
be  appointed  by  the  coimty,  ward  or  township  committee- 
man of  each  party  In  each  county  or  the  ward  committee- 
man In  any  city  with  a population  of  over  three  hundr  d 
thousand  (3(X),000),  except  in  cities  which  may  have  special 
provisions  relating  to  selection  of  challengers  and  watchers  such 
as  is  set  out  in  -Section  43,  page  261,  Laws  of  Missouri,  1937, 
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II. 

Your  second  question  i,OBU  to  the  duty  of  the  oo\mty 
court  with  reference  to  instructing  election  judges.  Section 
10209,  R.  S.  Mo.  1929  provides  ss  follows! 

"All  Judges  of  elections,  appointed 
under  the  provisions  of  this  article 
shall  be  selected  by  the  county  couz^ 
from  a list  of  persons  furnished  said 
court  in  the  form  and  manner  following! 
«««««««* 

Section  10206,  R.  S.  Mo.  1929  provides  in  part  as 
follows! 

"In  all  counties  in  this  state,  four 
judges  of  election  shall  be  appointed 
by  the  county  court  for. each  election 
precinct  in  each  of  said  counties;  « e" 

Section  10287,  R.  S.  Mo.  1929  provides  in  part  as 
f ollov/s ! 

"The  judges  and  clerks  for  primary 
elections  held  \inder  this  article 
shall  be  appointed  in  the  same 
manner,  and  possess  the  same  quali- 
fications and  consist  of  the  same 
number  as  judges  and  clerks  of 
general  elections  in  this  state! 

«««»«” 

Prom  this  section  it  is  apparent  that  the  lawmakers  in- 
tended that  the  judges  and  clerks  of  primaz*y  elections 
be  selected  by  the  county  court  as  is  provided  in  the 
general  election  laws  which  ere  Sections  10206  and  10209, 
supra.  In  our  research  on  this  question  we  find  that 
the  only  duty  the  court  has  with  reference  to  the  judges 
of  elections  is  to  appoint  the  judges  and  as  the  pov/ers 
and  duties  of  the  coimty  court  are  statutory,  such  courts 
are  limited  by  such  statutes  that  confer  upon  them  their 
powers  and  duties. 
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On  the  question  of  the  Instructions  to  the  Judges 
and  clerks  of  the  election  we  find  that  such  Judges  and 
clerks  receive  their  Instructions  as  to  tftiat  the  law  Is 
by  the  following  sections.  Section  10212,  R,  S,  Mo,  1929 
provides  as  follows t 

"The  secretary  of  state  shall  fui*nlsh 
to  the  several  covtnty  clerks,  and  to 
the  register  of  the  city  of  St,  Louis, 
at  least  ten  days  before  the  next  • 
general  election,  and  as  often  there- 
after as  nay  be  necessary,  a sufficient 
number  of  printed  pamphlets  containing 
the  provisions  of  the  Constitution  and 
laws  of  the  state,  prescribing  the 
qviallfl cations  and  duties  of  voters 
and  election  officers,  and  Imposing 
penalties  upon  election  officers  and 
voters,  and  persons  attempting  or  offer- 
ing to  vote  In  neglect  or  violation  of 
law.  » * * * • 

And  by  Section  10308,  R,  S,  Mo,* 1929  It  la  provided 
as  follows t 


"The  clerk  of  the  county  court  of  each 
county  shall  cause  to  be  printed  In 
large  typo,  on  cards.  Instructions  for 
the  guidance  of  electors  preparing 
their  ballots.  He  shall  furnish  twelve 
such  cards  to  the  Jidges  of  election  In 
each  election  district,  at  the  same  time 
and  In  the  same  manner  as  the  printed 
ballots.  The  Judges  of  election  shall 
post  not  leas  than  one  of  such  cards 
In  each  place  or. compartment  provided 
for  the  preparation  of  ballots,  and 
not  leas  than  three  of  such  cards 
elsewhere  In  and  about  the  polling 
place,  upon  the  day  of  election. 

Said  cards  shall  be  printed  In  large, 
clear  type,  and  shall  contain  full 
Instructions  to  the  voters  as  to  what 
should  be  done:  First,  to  obtain 
ballots  for  voting;  second,  to  pre- 
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pare  the  ballots  for  deposit  in  the 
ballot  boxes;  third,  to  obtain  a new 
ballot  In  place  of  one  accidentally 
spoiled;  also  a copy  of  sections 
10252,  10330  and  10332." 

Having  received  the  laws  and  the  Instructions  which 
are  furnished  them  by  the  county  clerk,  the  Judges  and 
clerks  of  election,  by  reading  such  laws  and  instructions, 
will  obtain  the  same  Information  that  they  did  by  Instruc- 
tions from  the  county  court  if  the  county  court  was  even 
authorized  to  Instruct  such  officers. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  the  county  court  is  not  required  to  and  has  no 
authority  to  specifically  Instruct  the  Judges  of  elections 
for  a primary  or  a general  election  and  that  such  election 
officials  receive  their  Instructions  from  the  election 
laws  and  instructions  which  are  furnished  to  them  by  the 
county  clerks. 

Kespectfvilly  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED I 


J.  W.  

(Acting)  Attorney  General 
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' KLEC'CZOWS:  l.WPA  officials  and  employees  eligible  to  serve  as  Judges 
and  clerks  of  elections  except. in  certain  places* 

2*No  penalty  for  persons  serving  as  Judges  and  clerks 
who  are  disqualified  by  reason  of  employment* 

S.Oovernor  does  not  have  control  of  election  boards  and 
election  officials  but  may  properly  direct  such  election 
officials  to  execute  the  laws* 


July  30*  1933 


Hon*  Lloyd  C.  Stark, 
Governor 

Jefferson  City,  M ..sourl 


1*04  r Governor  I 


..e  are  in  receipt  of  your  request  of  today,  wliich  re- 
quest roads  as  follows t 

••X  would  appreciate  it  if  you  will  let  me 
iiave  today  an  opinion  on  ti'.e  following 
questions* 

"1*  Oo  the  Statutes  of  Missouri  prohi- 
bit ti'.e  use  of  VGA  officials  and  employees 
as  Judges  and  clerks  of  Llectlons,  includ- 
ing Prlnaries,  in  tie  State,  and,  if  so, 
what  penalties  are  provided  for  vlolatlonsT 

"2*  V.hat  powern  has  tie  ’.overnor  to  order 
election  Loards  and  otlier  officials  in 
Charge  of  Blections  to  observe  t^ie  Law  wltli 
respect  to  the  irirary  Election  on  Tuesday, 

Aunyist  2nd*" 

Since  your  request  does  not  state  where  it  is  proposed 
to  use  WPA  officials  and  employees  as  Jud  os  and  clerks  of  elec- 
tions, we  will  set  fortl.  the  qualifications  of  Judges  and  clerks 
of  elections  in  tl-e  various  voting  districts  of  the  state* 
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Saotion  10287,  R.S.  Mo,  1929  provides  in  part  as  followst 


"iTiO  Judges  and  clerks  for  pricary  eleetions 
held  lander  this  article  si  all  be  appointed 
in  the  same  manner,  and  possess  the  same 
q^ialifioationa  and  consist  ot  the  same  n^DB- 
ber  as  Judges  and  clerks  of  general  elec- 
tions in  this  States” 


Section  10207,  R.S.  Mo.  1Z29  reads  as  followst 


”No  person  shall  be  qualified  to  act  as  a 
Judge  or  clerk  of  any  election  xinlesa  he 
shall  be  lei. ally  entitled  to  vote  at  such 
election,  and  shall  moreover  be  able  to 
read  and  write.  (R.S.  1919,  Section  4777.)” 


The  foregoing  qualifications  would  apply  to  Judges  and 
clerks  in  all  voting  preciiiots  except  those  hereinai'ter  spe- 
cifically x>ointed  out  as  being  exceptions  to  the  general  rule. 

Section  10671,  R.S.  lio.  1929  sets  o^t  the  qualifications 
for  Judges  and  clerks  In  elections  held  in  cities  containing 
100,000  Inhabitants  or  over.  Said  qualifications  are  U erein 
set  fortl;  in  tr^  following  language i 


"Said  board  of  election  commissioners  siAll 
at  least  sixty  days  prior  to  ti  e first  city 
or  state  election  after  this  article  becomes 
a law,  and  at  leant  sixty  days  prior  to  e acb 
presidential  election  thereafter  select  and 
choose  four  electors  as  Judges  of  election, 
for  each  precinct  in  such  city.  Tliey  must 
be  oitisens  of  the  United  States  and  entitled 
to  vote  in  the  city  at  the  next  general  elec- 
tion, and  they  must  be  men  or  women  of  ^ood 
repute  and  oiaracter  wVio  can  speak,  read  and 
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write  tite  laiij^a^2;e,  anc;  .e  skilled 

In  the  lour  runuamental  rulos  of  arltl^.e^ 
tic,  anu  Uiey  must  be  of  c;ooci  understand- 
ing and  capable*  'u^Gj  x^ust  either  reside  or 
be  eciplo^ed  or  have  a place  of  buelnesa  In 
tlxe  wax*d  for  wxJLoi.  the^  ure  selected  to  act; 

Oiid  ti^ey  must  not  liold  any  office  or  eciplo:^- 
. ent  under  the  U iitod  Slates,  the  state  of 
Missouri,  or  \inder  the  county  or  citj*^  In 
whlc ..  such  electJ.on  is  to  oe  held,  and  tiiey 
must  not  be  candidates  for  any  office  at  tlie 
next  eneulng  election*  'IWo  clerks  of  elec- 
tion for  eaci.  precinct  shall  be  selected 
within  the  same  tlide  by  asULd  board,  and  srall 
possess  the  same  qualifications  as  the  Judges*" 


Section  10667,  R*S*  Mo*  1929  descrl'oes  the  qua).lflcatlons 
for  Judges  and  clerks  of  elections  In  couitiSB  of  100,000  to  150,000 
population*  Said  q iallflcatlons  arc  net  fortr  In  the  following 
language  t 


"Said  board  of  election  oo::^jnls8io.iers  srall 
at  least  sixty  oays  prl  r to  the  first  pre- 
sidential election  after  this  article  be- 
cones  a lew,  one  at  least  sixty  clays  pri.or 
to  eacr4  prcalde;itial  election  t ereafter,  se- 
lect and  choose  four  electors  as  jttdges  of 
election,  for  eacx.  preelxict  In  auoi:  county* 

They  must  be  cltlsens  of  the  United  States 
and  entitled  to  vote  In  tno  county  at  the 
next  prii.iory  or  general  election,  and  they  must 
be  men  ana  wo!.:en  of  ^/juod  repute  and  cl  uracter 
who  can  spcMdc,  read  and  write  tfxe  Enrllsj^  lan- 
guage* They  must  reslcie  in  the  precinct  for 
which  t..ej  are  selected  to  act;  and  they  must 
not  hold  any  ox  flee  or  enploy'inent  under  the 
United  States,  tne  state  of  Missouri,  or  under 
t.ie  county  in  which  auohi  election  Is  to  be 
held,  and  they  must  not  be  candidates  fer  any 
office  at  the  next  ensuing  election  for  any 
ftideral,  sta  e,  or  county  office*  Two  clerks 
of  election  for  each  preci  jct  uiu,ll  te  selected 
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within  the  same  ti.r.e  by  said  board,  and 
shall  possess  the  same  quallfloatlons 
as  thm  Judges** 


Section  5,  p*  241,  Laws  of  Missouri,  1957,  sets  forth 
the  qualifications  of  Judges  and  clerks  of  elections  held  In 
cities  of  600,000  or  over*  Said  qualifications  are  thez>eln 
defined  as  follows! 


*Sald  board  of  election  ooinmlsslonors  shall 
at  least  sixty  days  prior  to  each  presidential 
election  thereafter  select  and  choose  four 
electors  as  Judges  of  election,  for  each  pre*- 
clnct  In  such  city*  They  must  be  cltlsens  of 
ti  e United  States  and  entitled  to  vote  In  the 
city  at  the  next  general  election,  and  they 
must  be  men  or  women  of  good  repute  and  charac- 
ter who  osu)  speak,  read  and  write  the  English 
langviage,  ano.  r;e  skilled  In  the  four  fundamental 
z*ules  of  arlthnetlo,  and  they  Bust  be  of  good 
understanding  and  capable*  They  must  reside 
or  be  employed  or  have  a place  of  business  In 
the  ward  for  w:.loh  they  are  selected  to  act; 
and  they  must  not  hold  any  office  or  en.ploy- 
ment  under  the  U.lted  States,  the  state  of  Mis- 
souri, or  under  the  county  or  city  In  which  such 
election  Is  to  be  held,  and  ti  ey  must  not  be 
candidates  for  any  office  at  the  next  ensuli^ 
election*  Two  clerks  of  election  for  each  pre- 
cinct shall  be  selected  within  the  same  time 
by  said  board,  and  shall  possess  the  same  quali- 
fications as  the  Judges** 


Section  7,  p*  899,  Laws  of  Missouri,  1957,  sets  forth  tie 
qualifications  of  Judges  and  clerks  In  elections  held  In  cities 
of  S0o,000  to  700,CXX}  In  the  following  languages 


"Selection  of  Judges  and  clerks-qtiallf ioatlons. 
Said  board  of  election  eoinmlssk>ners  shall  at 
least  sixty  days  prior  to  the  first  city  or 
state  election  after  this  article  beccxaes  a law, 
and  at  least  sixty  cays  prior  to  ea&r  presiden- 
tial election  thereafter,  select  and  choose 
four  electors  as  Judges  of  election  for  each 
precinct  In  such  city*  They  must  be  citizens 


Bon.  Lloyd  C*  Gtork 


6- 


July  30,  1936 


of  the  United  States  and  entitled  to  vote 
In  the  oity  at  the  next  general  eleotlon, 
and  they  must  be  men  or  women  of  ,;ood  x*e« 
pute  and  oitarao'er  who  can  speak,  read  and 
write  the  Englia;  lant^^a^,  a nd  b e skilled 
in  the  four  fundament rules  of  arithmetic, 
and  they  must  be  of  i^;ood  understandinv^  and 
capable#  They  must  either  x*eaide  or  be  em- 
ployed or  have  a place  of  business  in  the 
. ward  for  which  they  are  selected  to  actf 
and  they  must  not  hold  any  office  or  eut- 
ployment  under  the  United  States,  the  state 
of  Missouri,  or  under  the  county  or  city  In 
whicdx  such  election  is  to  be  held,  and  they 
must  not  be  candidates  for  any  office  at  the 
next  ensuing  election.  Two  clerks  of  election 
for  eaoi:  preolnet  stiall  be  selected  within  the 
ssice  tine  b^  said  board,  and  shall  possess  the 
same  qiialifications  as  the  Judges.” 


Section  6,  p.  651,  Lews  of  Missouri,  1956,  describes  the 
qualifications  of  judges  and  clerks  of  elections  in  counties  of 
800,000  to  400,000  population,  in  the  foUowinj  Ian ^ut. get 


”lio  person  u:  all  be  qualified  to  act  aa  Judge 
or  clerk  of  any  regiatration  or  election  vu3- 
less  he  or  ehe  ehall  be  legally  entitled  to 
register  end  vote  et  tie  next  primary,  special 
or  general  election  held  after  the  registration, 
and  they  must  ba  man  or  vac:an  of  good  repute  and 
character  sdio  oen  ei>eak,  read  aztd  write  the  Sn- 
glieh  language#  They  must  reside  in  the  pre- 
cinct for  which  they  are  selected  to  act,  and 
they  oust  not  hold  any  office  or  employment  un- 
der the  United  States,  the  State  of  Hiasouri, 
or  under  the  county  or  city  in  which  such  elec- 
tion ia  to  be  held,  and  they  must  not  be  Candi- 
da tea,  for  any  office  at  the  next  ensuing  alee- 
tion  for  any  fedez*al,  stats,  county,  or  township 
office  or  office  in  any  oity  in  aaid  ooimty  oon^ 
teining  mors  than  tan  thousand  inhabitants.  Be- 
ing a notary  public  shall  ba  no  disqualification 
for  Judge  or  dark.  Ho  parson  shall  i:e  sppointsd 


Kon*  Lloyc  C«  Stark 


-6. 


July  50,  1938 


nor  serve  as  judge  or  clerk  in  any  eleo* 
tion  or  registration  who  has  been  convicted 
of  any  offense  punlalmble  by  Imprlsonirient 
in  tlie  penitentiary,  or  who  has  been  con- 
victed and  confined  in  any  county  Jail,  work- 
house, i>enitentiary  or  house  of  oox*reotion 
within  five  years  prior  to  such  appointment, ” 


It  will  be  seen  from  tlie  foregoing  that  an  elector's  oc- 
cupatio;.  or  eiuployment  does  not  enter  into  his  qualifications 
to  serve  as  Jucige  or  clerk  of  an  election  except  in  elections 
of  cities  of  a population  of  1U0,000,  or  over,  in  counties  of 
more  than  100,000  and  less  tian  150,000  population,  in  cities 
of  a population  of  600,000  or  over^  in  cities  of  population  of 
500,000  to  700,000  and  in  counties  of  220.;, 000  to  400,000  popu- 
lation* In  the  fore'^ioing  excepted  oases,  the  law  requires  that 
Jttdges  and  clerks  of  elections  "must  not  hold  any  office  or 
SRiployment  under  the  United  States*"  Vihether  WPA  officials  are 
employees  of  tie  United  States  is  a question  of  fact,  but  our 
information  is  that  they  are  employees  of  t:  e U ited  states* 

If  tlat  be  true,  which  we  are  assuming,  such  officials  and  em- 
ployees would  not  be  eli ~lble  to  serve  as  Judges  and  clerks  of 
elections  in  the  excepted  oases  above  noted,  but  would  be  eligi- 
ble in  elections  held  in  all  other  places  in  the  state* 


CO  .GLUaXU.v 


It  is,  therefore,  the  opinion  of  ti::is  office  that  WlA 
officials  and  employees  are  eligible  to  serve  as  Judges  and 
clerks  of  elections,  including  primaries,  in  all  places  in 
t:..i.8  state  except  the  followingi  Cities  of  100,000  population 
or  over,  counties  of  100,000  to  150,000  population,  cities  of 
600,000  population  or  more,  cities  of  500,000  to  700,000  popu- 
lation, and  counties  of  2200,000  to  4ij0,000  population* 


II 


Your  next  inquiry  is  as  to  whether  tiiere  are  any  penalties 
provided  for  violations  of  the  prohibitions  against  WPA  officials 


Eon.  Lloyd  C.  Stark 


7 


July  30,  1938 


and  amployeea  aez*vlng  as  judges  and  clerks  of  elections* 

ue  have  not  found  any  statute  which  pz>e8crlbe8  a penalty 
for  a person  wto  is  disqualified  by  reason  of  aucli  employment  from 
sorvln  : as  jud/e  and  clerk  of  an  election,  lieitncr  have  we 
found  any  statute  wlolch  prescribes  a penalty  a rains t the  appoint- 
ing authorities  who  appoint  such  a person  jud'je  or  clerk  of  an 
election  when  suoia  person  is  disqualified  by  reason  of  oc;ploy- 
ment  fro.  oorvhi^  la  each  capacity* 


It  la,  therefore,  the  opinion  of  this  office  tliat  thez*6 
is  no  penalty  provided  by  law  for  persons  esrvlag  as  election 
Judges  and  clerks  who  are  disqualified  by  reason  of  being  am- 
ployees  of  tue  United  States  Jovernment,  nor  Is  there  any  pen- 
alty provlued  against  tl  ose  w.  o appoint  persons  tlius  disqualified^ 
unless  the  Governor  sees  fit  to  exercise  the  power  of  removal 
vested  In  him  by  Sec.  1,  p.326.  Laws  1933. 

Ill 

four  next  Inquiry  is  as  to  what  powers  the  Govei*nor  has 
to  order  election  t^rds  or  officials  in  oi.argo  of  elections 
to  obseirve  the  law  with  respect  to  t;.e  primary  election  on 
Tuesciay,  Au:;ust  8. 

We  do  not  find  any  specific  statute  giving  the  Governor 
any  particular  power  In  connection  with  the  control  of  election 
boards  or  other  officers  In  charge  of  elections  as  to  the  pez*- 
formaiice  of  ti:e  duties  of  such  officers. 

however,  the  Governor  Is  by  ti^e  px»ovi8lon8  of  3ection  C, 
Article  \ of  t..e  Coiistltutlon  of  Uiseourl,  charged  wlUi  the  du- 
ties of  seeing  that  all  laws  ai^  faiti^ully  exacuted.  iiLLectlon 
laws  are  a part  of  t^.e  laws  of  tx.e  state,  and,  therefore,  th'e 
Governor  Is  cliarged  witii  the  duty  of  seeing  tliat  such  laws  are 
enforced.  Tl^ere  is  no  Inhibition  against  the  Governor  calling 
tiiO  attention  of  ti:e  election  officials  to  the  election  laws 
and  directing  such  officials  to  faithfully  execute  same* 
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It  is,  thei'ofore,  the  opinion  of  this  office  that  ths 
Oovernor  does  not  have  any  particular  power  to  control  oleo- 
tion  boards  and  other  election  officials  in  t.^e  discharge  of 
tile  duties  of  their  offices,  but  li^t  Uiet'e  is  no  inhibition 
aj;ainot  ti  e Governor  directing  such  election  officials  to 
falti:.rully  execute  election  laws* 

Since  your  request  for  an  opinion  on  the  above  itsitters 
reaci.ed  us  only  today,  we  have  been  coi.peled  to  irAke  a hur- 
ried exauiini.tioa  of  tlie  law  in  order  to  ooi.iply  with  your  I’e- 
quest  today*  liowuver,  we  believe  the  above  correctly  answers 
your  questions* 


Yours  very  truly 


iiARHY  H.  sUCL 

Asslstsint  Attorney  General 


Ah PROVED* 


«X  • % # Ijui 

(.>.cting)  Attorney  General 
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' /ordinance  requiring  dogo  to  be  licensed  and 

MUiNICIPALITIESIlimnunizod  against  rabies* 
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hon*  Roj  W.  starling 
City  Attorney 
Eldon,  liisBOuri 


near  lir.  Starling  I 


V»e  have  received  your  letter  of  July  28,  which  reads 
as  follows: 


"1  am  enclosing  herewith  a cory  of  Ordi- 
nance No*  253  of  the  City  of  Sir* on  and 
would  appreciate  an  oplnl  ^n  on  whatl  er  a 
city  of  the  Po  rth  Class  has  ti  e authority 
to  pa  8 and  enforce  an  ordinance  of  this 
kind  and  requ  re  every  dog  within  the  City 
to  be  Icminized,  collared,  licensed  and 
tagged  i>e  -ardless  of  whether  or  not  the  dog 
Is  running  at  large  or  is  being  confined 
wltxiln  tlie  owners  own  premises* 

"1  x]ow  have  before  ;ije  a coxiiplalnt  of  the 
Pouncunuster  txxat  a certain  l.idlvldual  wltl- 
In  ti  e cltj  aas  u co  ; on  ' Is  premises  w.  Ich 
Is  not  1.  munlsed,  licensed  and  ta^yged  as 
provlxicd  In  the  enclosed  ordinance*  1 learn 
tiiat  it  is  cot.ceaed  t^^t  thxs  owner  does  not 
allow  tills  dog  off  i le  premises  but  Is  kept 
ti.ereon  and  not  allowed  to  run  at  large  over 
tlie  streets* 

"it  appears  tjiat  by  gee.  7021  cities  of  the 
fourth  cluSB  are  empowered  to  enforce  ordi- 
nances regulating,  taking,  resiralnlng  and 
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prolilbltinff  the  runn^n  ; at  lar^e  of  dOKs 
anti  af^aln  by  3eo.  7'0i!i3  t'  o ouro  of  klner- 
men  inay  *make  regulations  to  secure  the 
gerierai  health  of  the  City 'and  I wish  to 
inquire  if  by  authority  of  this  and  other 
statutory  autliority  a city  of  the  fourth 
class  may  require  tiiat  every  dog  within 
t.;  e Clty^  ImiMnlBed  a -a^ut  r^i'e'e  as  a 
prerequisite  to  the  securing  a Uoense  or  if 
suoh  a city  can  only  make  such  requlremonts 
of  do  ;s  tayinln.4  at  larpie.  " 


Action  7021  K.  5.  ho.  1920  deallmr,  with  the  powers  of 
tue  board  of  aldermen  of  cities  in  the  fourth  class  provides  in 
part  tiiat: 


"Tiie  board  of  aldermen  siay  also  tax,  regu- 
late and  restrain  and  prohibit  the  running 
at  large  of  dogs,  and  provide  for  their  de- 
struction wiien  at  large  oontrar.  to  ordinance, 
and  impose  penalties  on  the  owners  or  keepers 
tiiereof."  (R.S.  1919,  Section  8472.} 


hractioally  t:  Is  same  wording  was  contained  in  the  charter 
of  ti  e City  of  Carthage  which  provided  that  the  clt-;  should  have 

power 


"to  tax,  regulate,  restrain  and  prohibit  tie 
running  at  large  of  dogs  or  oats  and  provide 
for  the  iLpoundlng  or  destruction  of  either 
or  both  and  all  of  them  when  fouxwl  x*unning  at 
large  contrary  to  ordinance." 


In  the  case  of  the  City  of  Carthage  v.  Rhodes,  101  ko.  175, 
from  whici.  the  aiiove  quotation  was  taken,  the  Supreme  C urt  de- 
termined that  the  ri^t  was  thereby  given  to  the  city  to  in  pose  a 
per  capita  tax  upon  dogs  by  way  of  a license.  In  tils  case  the 
court  said: 
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"By  section  11,  article  6,  of  the  charter 
of  the  city  of  Carthage  (Sess.  Acts,  1875, 
p.  169)  It  Is  provided  that  the  city  shall 
have  power  * to  tax,  regulate,  restrain  and 
prohibit  the  running  at  large  of  dogs  or 
cats  and  provide  for  tl  e Impounding  or  de* 
structlon  of  either  or  both  and  all  of  them 
when  found  running  at  large  contrary  to  ordi- 
nance.* The  power  granted  In  this  section  Is 
to  tax  dogs,  and  i*egulate  dogs,  and  Is  not  li- 
mited elciply  to  the  power  to  restrain  and  pro- 
hibit dogs  froid  riuining  at  large,  and  t;  e ques- 
tion Is,  can  tlje  city  exercise  the  power  to  tax 
or  regulate  do^s  by  requiring  the  owner  or  keep- 
er of  a dog  to  pay  a specific  sum  for  a license 
to  keep  such  dog  within  the  city  limits,  or  In 
other  words  by  Imposing  a tax  per  capita  upon 
dogs,  by  way  of  a license.  There  being  an  ex- 
press grant  of  pov/er  to  regulate,  there  can  ce 
no  question  as  to  txie  power  In  the  city  to  re- 
gulate by  way  of  a license  for  which  a specific 
sum  may  be  oliarged,  unless  the  exercise  of  the 
power  Is  precluded  by  tlie  constitutional  provi- 
sion requiring  all  property  to  be  taxed  In  pro- 
X>ortlon  to  Its  value.  Const.,  art.  10,  sec.  4. 

"Taxation  may  bo  for  the  purpose  of  raising  re- 
venue, or  for  ti  e purpose  of  regulation}  whore 
for  tile  puz^pose  of  regulation  It  Is  an  exercise 
of  the  police  power  of  the  state.  They  are  both 
distinct,  co-existent  powers  in  the  state  and 
either  or  both  may  be  exercised  through  a muni- 
cipal corporation.  In  tills  case,  by  the  terms 
of  tie  charter,  both  powers  are  granted  to  the 
city  of  Carti.age  as  to  the  dogs  of  that  city.  The 
dog-license  tax  required  by  Its  ordinances  Is  eas- 
ily referable  to  the  exercise  of  the  police  power 
granted,  \2ihlle.  In  a sense,  dogs  are  property, 
and  tlie  owner  may  Invoke  the  aid  of  the  law  for 
their  protection  as  property  b,  civil  action,  and 
by  statute  they  have  been  made  ti  e subject  of  lar- 
ceny, yet,  tliey  are  a base  sort  of  property,  hav- 
ing no  market  or  assessable  value,  do  not  enter 
Into  the  estimate  of  the  appreciable  wealth  of  t^.e 
state,  and  never  have  been  considered  proper  sub- 
jects of  taxation  for  revenue.  On  the  other  hand 
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tiisir  almost  utter  worthlessness  In  a 
crowded  city  for  any  purpose  except  to 
please  ti.e  wlilm  or  caprice  of  their  owners, 
the  half  savage  nature  and  predatory  dis- 
position of  so  many  of  them,  rendering  them 
destructive  of  animals  of  real  value,  and 
their  liability  to  the  fatal  malady  of  hy- 
drophobia which  in  so  many  instances  has  sent 
them  abroad  as  messengers  of  death  to  man  and 
beast,  point  them  out  as  subjects  peculiarly 
fit  for  police  regulation. 

"The  ordinances  in  question  being  an  exercise 
of  the  police  power  granted  by  the  state  are 
not  obnoxious  to  the  constitutional  provision 
quoted,  which  is  not  a limitation  upon  the  po- 
lice power,  but  upon  the  taxing  power  of  the 
state.  Without  discussing  the  question  further 
it  is  sufficient  to  say  that  tie  foregoing 
propositions  are  sustained  by  the  .reat  weight 
of  authority,  from  which  we  cite  tlie  following." 
(Citing  cases.) 


We  must  conclude,  tiierefore,  that  under  the  wording  of 
said  Section  70«il  as  construed  by  the  Supreme  Court  in  the  above 
case,  cities  of  the  fourtl:  class  have  the  authority  to  pass  and 
enforce  ordinances  requiring  txiat  every  dog  wlti  in  such  city  shall 
be  collared,  licensed  and  tag.‘;6d  regardless  of  whetlter  any  such 
dog  is  running  at  large  or  is  being  co.jflned  entirely  on  the 
owner's  own  premises.  The  Carthage  case  undoubtedly  gives  the 
power  to  license  dogs  witiiin  tiie  city  whether  they  are  rtuaning  at 
large  or  not. 

We  now  approach  the  question  as  to  whether  or  not  a city 
of  the  fourti.  class  ca.i  Enforce  t-  at  part  of  t:-e  ordinance  which 
requires  all  dogs  to  be  irnmonised  a ainst  rabies.  Section  4 of 
tl-ie  ordinance  which  you  enclosed  reads  as  follows: 


"At  the  time  of  the  application  of  the  11- 
cjsnse  aforesaid  tie  owner  or  keeper  shall  fur- 
nish satisfactory  proof,  in  writing,  to  the 
City  Collector  that  the  dog  sou  ht  to  be  li- 
censed lias  been  Immunized  from  rabies  by  ad- 
ministration of  Anti-Rablc  Virus  within  thlrty- 
(30)  days  of  the  date  of  tte  application  and 
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th«  City  Collector  shall  Issue  no  license 
until  such  proof  is  f\irnished«” 


As  said  in  the  Carthage  ease,  "The  power  granted  in  this 
section  Is  to  tax  dogs,  and  regulate  dogs  and  Is  not  limited  sim- 
ply to  the  power  to  restrain  and  prohibit  dogs  from  running  at 
large  «-»«•"  We  do  not  find  that  the  precise  question  as  to 
whether  or  not  cities  have  the  right  to  require  all  dogs  to  be 
irrmunlzed  against  rabies  has  ever  been  passed  upon  by  any  court* 
We  quote,  however,  the  following  general  statement  found  in  19 
R*C*L*  822  which  reads  asfollowsi 


"The  keeping  of  dogs  in  thickly  settled 
municipalities  is  subject  to  rigid  police 
regulations  without  much  regard  to  rights 
of  the  owners  in  such  aniomls  as  property* 

Beasts  which  have  been  thoroughly  tamed,  and 
ai*e  used  for  burden  or  husbandry,  or  for  food, 
such  as  horses,  cattle  and  sheep,  are  as  tru- 
ly property  of  intrinsic  value,  and  entitled 
to  the  same  protection,  as  any  kind  of  goods* 

But  dogs  and  cats,  even  in  a state  of  domesti- 
cation, never  wl^olly  lose  their  wild  nature  and 
destznictive  instincts,  and  are  kept  either  for 
uses  which  depend  on  retaining  and  calling  in- 
to action  those  very  natures  and  instincts,  or 
else  for  tlr^e  mere  whim  or  pleasure  of  the  owner} 
and  therefore,  although  a man  might  have  such  a 
right  of  property  In  a dog  as  to  maintain  tres- 
pass or  trover  for  unlawfully  taking  or  destroy- 
ing it,  yet  he  was  held,  in  the  phrase  of  the 
books,  to  have  'no  absolute  and  valuable  proper- 
ty* t’.  ermln  and  consequently  is  not  entitled  to 
the  same  constitutional  protection  as  in  the  case 
of  other  animals*  A municipality  may  accordingly 
require  all  dogs  kept  or  found  within  its  limits 
to  be  rauzsled,  and  provide  that  all  dogs  found  run- 
ning at  large  iinmuzsled  shall  be  sumaarlly  killed 
and  such  an  ox*dinance  is  not  objectionable  because 
It  Is  in  terms  in  force  only  upon  proclamation  by 
the  mayor  of  tho^  existence  of  danger  of  hydropho- 
bia* So  also  it* is  within  the  power  of  a munici- 
pality to  require  all  persons  keeping  dogs  within 
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th«  city  limits  to  register  and  procure 
badges  for  the  same*  Such  an  ordinance 
may  be  enforced  by  a civil  action  to  re- 
cover a penalty,  brought  by  the  municipal- 
ity against  the  offender  or  by  the  summary 
killing  of  an  unlicensed  dog,  even  upon  the 
premises  of  his  owner.” 


In  a recent  case  decided  by  the  Supreme  Court  of  South 
Carolina  entitled  Ward  v.  Town  of  Darlington,  190  S.E.  826,  the 
town  council  passed  an  ordinance  to  confine  the  keeping  of  cows 
within  the  limits  of  the  town*  One  of  the  requirements  of  the 
ordinance  reads  as  follows! 


”A11  cows  must  be  tuberculin  tested  at 
least  every  trj^ee  (3)  years  and  all  cows 
must  also  be  kept  free  from  bangs  disease*” 


The  court  In  holding  that  the  city  had  the  power  by  ordi- 
nance to  make  such  requirements  and  that  the  same  were  reasonable 
said  I 


”We  need  not  stop  to  consider  whether  the 
town  council  hud  power  to  pass  an  ordinance 
to  regulate  the  keeping  of  cows  within  the  * 
limits  of  the  ‘i'owa  of  i>cu7llngton • 

"Section  7233,  vol*  3,  Code,  1932,  gives  the 
authority  in  these  wox>dsi 

”* Power  to  Enact  Rules  or  Ordinances  for  Po- 
lice Government •-The  city  councils  and  town 
councils  of  the  cities  and  towns  of  the  State 
shall.  In  adc^ltlon  to  the  powers  conferred  by 
tijelr  respective  charters,  have  power  and  auth- 
ority to  make,  ordain  and  establish  all  such 
rules,  by-laws,  regulations  and  ordinances  re- 
specting the  roads,  streets,  markets,  police, 
health  and  order  of  said  cities  and  towns,  or 
respecting  any  subject  as  shall  appear  to  them 
necessary  and  proper  for  the  security,  welfare 
and  convenience  of  such  cities  and  towns,  or 
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for  praaorvlng  haalth,  paaoe,  order  and 
good  govarnnent  within  the  same*' 

"£t  was  for  long  tba  eatabliahed  rule  in 
thla  jurisdiction  that  the  reasonableneas 
of  a fltunlelpal  ordinance^  which  on  its  face 
deelaz^  It  to  be  reasonable,  could  not  be 
inquired  into  by  the  courts* "(Citing  cases*) 

"Tlmt  rule  has  been  superseded  In  this  Juz*- 
Isdlctlon^  and  otliers*  by  the  more  logical 
rule  ti^at  the  courts  may  Inquire  into  the  ae-* 
tion  of  txa  Bunlclpallty  to  detersiine  whetiier 
it  has  exercised  its  power  In  accordance  with 
the  constitutional  and  statute  laws  of  the 
United  States 9 azul  the  several  state s»  and 
may  determine  wi:kether  its  ordinance  is  rea-> 
sonable*" 

”»  eWe  hold  that  the  ordinance  is  not  un* 
constitutional  on  any  of  the  ^grounds  tirged  by 
plaintiffs*  It  is  not  arbitrary « nor  discria- 
inatory*  It  is  a legitimate  exercise  of  the 
police  power  vested  in  t^«  Town  Council*” 


It  is  also  the  rule  in  Missouri  as  it  is  in  practically 
all  of  the  states  that  cities  can*  under  their  police  power^  pass 
any  reasonable  ordinances  for  the  protection  of  its  inhabitants* 
If  the  provisions  of  any  such  ordinance  in  question  are  not  un* 
reasonable^  it  will  sta^*  On  this  question  the  Supreme  Court 
of  Missouri  in  the  ease  of  Bellex*ive  Inv*  Co*  v*  Kansas  City*  13 
S*W*  (8d)  688  saidt 


”In  other  words*  the  reasonableness  or  un<- 
ireasonablcness  of  an  oi^dinaiice  is  to  be  de* 
termlned  from  the  whole  and  entire  terms  and 
provisions  of  the  ordinance  in  the  light  of 
the  evils*  dangers*  or  hasards  at  which  it 
is  aiiaed  and  directed*  As  is  said  in  43  C.J* 
306 t *The  courts  will  have  regard  to  all  the 
clrouostances  and  subjects  sought  to  be  at* 
tained*  and  the  necessity  which  exists  for 
the  regulation** 
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"Purthennore,  the  prestaaptlon  la  altmye 
In  favor  of  the  reaaonableneee  of  a muni* 
elpal  ordinance  or  regulation^  and  every 
Intencbnent  ia  to  be  made  in  favor  of  the 
reaaonableneaa  of  the  exeroiae  of  muniei* 
pal  power  to  make  regulationa  puraxuuat  to^ 
and  in  promotion  of,  ita  police  powers | and 
the  btirden  of  proof  to  ai:ow  the  um>eaeon* 
ableneaa  of  a aninicipal  ordinance  or  regu- 
lation resta  upon  tte  person  asserting  it^ 
unleaSf  of  ooursey  ita  unreasonableness  ia 
apparent  upon  ita  face*  43  C»J*  310*  311» 

As  is  aptly  said  in  Harrigan  A Reid  v«  Bur- 
ton* 2S4  Rich*  664*  569*  195  U.W*  60*  62 
(33  A.L»R«  142) t *The  generally  accepted 
rule  ia  that  a presiaqjtion  prevails  in  favor 
of  the  reasonableness  and  validity  in  all 
X>artioulars  of  a mimicipal  ordinance  unless 
tlie  contrar;('.  is  shown  by  competent  evidence* 
or  appears  on  the  face  of  the  enactment**  It 
is  said  by  our  own  court*  in  St*  Louis  v* 

Theatre  Co**  202  Uo*  690*  699*  100  S*W*  627* 

629t  'It  is  true  t^t  a court  can  declare 
an  ordinance  tmz'easonable  ui>on  its  face*  by 
a mere  inspection  of  the  ordnance*  If  the 
ordinance  upon  its  face  chances  to  be  of 
that  character*  (City  of  Hannibal  v*  M*  & 

K*  Tel*  Co**  31  Mo*  App*  loo*  cit*  32*  and 
oases  cited*)  But  courts  move  cautiously 
in  such  oases*  (Comnonwealth  v»  Robertson* 

5 Cush*  (Mass*)  438*)  And  it  is  further  true 
that  tiiS  courts  can  axid  will  declaz*e  ordinances 
unreasonable*  upon  the  showing  of  a state  of' 
facts  which  makes  them  unreasonable*  (Citing 
oases*)  « * * Unless  the  unreasonableness  of 
the  oz*dinance  is  apparent  upon  the  X'ace  thereof* 
the  burden  is  upon  the  person  asserting  it  to 
be  unreasonable  to  so  show  by  the  faete*  These 
facts  have  not  been  developed  in  this  ease*^  ■»  « 
To  oiar  mind  the  party  attackiag  ti^e  validity  of 
an  ordinance  upon  the  ground  of  its  \u3reasonable- 
ness*  aust  clearly  show  the  faete*  before  the 
courts  can  act*'” 


We  do  not  tXiink  that  it  can  possibly  be  said  that  an  ordi< 
nanca  requiring  dogs  to  be  Ixmaunised  against  rabies  Is  an  unrea- 
sonabla  requirement  on  the  paz>t  of  any  city*  Such  an  ordinanoe 
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is  obviously  dsslgnod  to  protsot  ths  hsaltli  wid  volfaz*«  siad 
tbo  livss  or  ths  lohabitcuata*  £von  thoui^h  a p<^tloular  dog 
Is  gonsrally  oonfinad  in  ths  prseiisos  ot  crs  owoor,  it  is  not 
bsyond  all  possibility  that  suoh  a dog  might  oocasionally  broak 
loose  and  escape*  Delivery  boys*  postmen*  neighbors  and  visi- 
tors go  on  the  preciises  and  are  all  thereby  endangered*  The 
owner  of  suoh  a dog  himself  could  be  harmed*  The  purpose  of 
the  ordinance  very  apparently  is  designed  to  protect  the  oiti- 
sens*  of  which  the  owner  is  one*  and  any  ordinance  designed  to 
aooGciplish  suoh  a purpose  cannot  in  our  opinion  bs  called  tm- 
x^easonable* 

Ws  oonoluds*  therefore*  that  a city  of  the  fourth  class 
i^s  Uie  auti:ority  to  pass  ana  ez^orce  an  oznixnance  requiring 
dogs  to  be  periodically  imiouniaed  against  rabies* 


Oiu*  conclusion  is  ti^t  oeotion  7021*  ii.S.  Mo*  1929  auth- 
orises cities  of  tne  fourth  class  to  pass  end  enforce  ordinances 
requiring  evez*y  uog  within  any  sxzch  city  to  be  lieensed  and  im- 
Eounlzsd  against  rabiss  whstrer  auoh  dog  is  confined  entirely 
to  the  premises  of  ths  owner  or  not* 


Respectfully  subiiiltted 


J*  F.  ALLSfiACB 
Assistant  Attorney  General 


AiPROVEDi 


J*  S.  XAfLOR 

(Acting)  Attorney  Generml 
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STATE  HIGHWAY  COMMISSION:  Not  liable  for  maintenance  of 

abandoned  roada  not  part  of  state 
highway  system. 


Axigust  27  f 1938 


Honorable  William  £.  ^tewart 
Prosecuting  Attorney 
Knox  County  • 

Edina,  Missouri 


Dear  Sir: 


This  Department  la  In  receipt  of  your  letter  of 
August  12,  1938,  whex»eln  you  state  as  follows: 

"The  Knox  County  Court  and  several 
citizens  from  the  town  of  Baring 
have  requested  me  to  write  you  for 
an  opinion  In  regard  to  state  highway 
No*  15*  Highway  15  did  run  throvigh 
the  town  of  haring  but  the  Highway 
Departisent  changed  the  highway  and 
It  now  runs  South  and  V/est  of  Baring* 

Highway  "K"  runs  through  the  town 
of  }3arlng  and  Highway  15  connects 
with  Highway  "K"  west  of  Baring*  There 
Is  a mile  or  rails  and  a half  of  old 
15  that  iruns  from  the  present  highway 
15  north  and  Intersects  with  Highway 
"K"*  That  part  of  old  Highway  15  Is 
In  a run  down  condition  now  and  the 
Court  and  the  Baring  people  want  to 
know  whose  place  It  Is  to  keep  this 
road  In  condition?  Can  the  highway 
Department  be  compelled  to  keep  this 
road  up?" 

* The  facta  as  set  out  In  your  letter  are  very  meager 

so  we  took  the  liberty  of  Inquiring  further  from  the  State 
Highway  Department,  and  received  the  following  letter  from 
Honorable  Louis  V*  Stlgall,  Chief  Counsel  of  the  Department, 
the  same  being  dated  August  20,  1938: 
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"in  compliance  with  yo\ir  request,  we 
are  submitting  the  following  facts 
regarding  the  location  of  Route  15, 

Knox  County  throu^ih  faring* 

The  statutes  designated  this  route 
"through"  Baring,  and  the  final 
location  as  deteirmlned  by  the 
Commission  and  as  constructed  Is 
through  Baring  or  within  the  corporate 
limits  of  this  nninlclpallty* 

Years  ago  a short  section  of  road  was 
constructed,  under  state  supez^lslon, 
under  the  old  Morgan-MeCul lough  Law, 
which  was  succeeded  by  the  Centennial 
Law,  Article  12,  Chapter  42,  R.S*  Ho. 
1929*  Under  the  old  law  the  State  had 
yery  few  funds  Invested  In  these  Morgan- 
MeC^lough  projects  and  In  State  ex  rel* 
Reynolds  County  vs.  state  Highway 
Cozimlsslon,  528  Mo.  859,  42  S.W.  195, 
the  Supreme  Cotirt  held  that  these  old 
projects  would  not  automatically  become 
parts  of  the  Centennial  system. 

As  In  hundreds  of  other  eases  In  the 
state,  after  the  enactment  of  the 
Centennial  Law,  the  Commission  designated 
and  numbered  Route  15  through  Baring 
over  existing  county  and  city  roads* 
Pending  final  location  and  construction 
of  this  route  by  the  Commission  this 
temporary  route  was  maintained  by  the 
State.  When  the  final  location  was 
determined  and  the  route  constructed 
through  ^%rlng  In  compliance  with  the 
statute,  the  old  temporary  route.  In 
our  opinion,  reverted  to  the  governmental 
subdivision  which  had  constructed  it  and 
had  maintained  It  prior  to  the  time  the 
Com  ilssion  took  over  its  maintenance  as 
a temporary  state  route* 
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It  would  be,  of  course,  within  the 
power  of  the  Coxinty  Highway  Commission 
and  the  State  Highway  Commission  to 
agree  that  the  old  temporary  route 
through  its  entire  length  be  included 
as  a supplementary  state  highway  under 
the  1^28  road  amendment.  Ajsent  such 
agreement,  however,  the  Commission  has 
no  power  or  authority  to  maintain  the 
old  route  as  it  has  not  been  finally 
Included  in  the  state  highway  system.” 

Section  6120  R.S.  Missouri  1929,  "created  and  established 
a state  wide  connected  system  of  nard  sxirfaced  public  roads 
extending  into  each  county  of  the  state,  which  shall  be  located, 
acquired,  conetznicted,  reconstructed,  and  improved  and  ever  after 
maintained  as  public  roads,  and  the  necessary  grading,  hard 
surfacing,  bridges  and  culverts  therefor  shall  be  constructed  by 
the  state  of  Missouri."  This  is  known  and  refex*red  to  as  the 
Centennial  Law.  It  was  further  provided  in  said  section  that 
in  Knox  County  the  road  was  to  be  "tlirough  Baring”. 

The  case  of  State  ex  rel.  Reynolds  County  vs.  State 
Highway  Commission,  328  Mo*  859,  42  S.W.  (2d)  193,  was  an 
original  proceeding  in  mandamus  in  which  Reynolds  County,  as 
relator,  sought  to  compel  the  State  Highway  Commission,  as 
respondent,  to  refund  moneys  expended  by  said  county  in  the 
construction  of  certain  road  and  bridge  projects  therein. 

It  is  pointec  out  in  said  case  that  prior  to  the 
adoption  of  the  Centennial  Law  state  road  work  was  done  imder 
the  Hawes  Law  and  construction  continued  under  the  Uorgan- 
McCullough  Law  (1.  c.  194). 

After  the  passage  of  the  Centennial  Law  the  Cominission 
took  over  and  maintained  various  roads  and  birdges  pending 
final  location.  ' However,  as  stated  by  the  court  (1.  c.  195 )t 
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"This  does  not  tend  to  show  that  these 
projects  have  been  permanently  taken 
into  the  state  highway  system.  It  does 
tend  to  show  thr.t  they  have  been 
temporarily  taken  over  and  maintained 
pending  the  completion  of  the  state 
highway  system." 

We  assume  that  the  portion  of  the  road  you  refer  to 
as  being  "that  part  of  old  Highway  16  la  In  a run  down  condition" 
Is  one  of  the  short  sections  of  improved  road  abandoned  after 
the  (Commission  had  determined  upon  the  final  location  of 
Highway  15,  and  idilch  Is  referred  to  In  the  Court's  opinion 
as  follows  (1.  c.  195): 

"The  Chief  i*nglneer  advised  the  Commis- 
sion that  there  are  a number  of  short 
sections  of  1 porved  road  In  the  state 
now  being  maintained  which  are  not  on 
the  designated  State  Highway  System. 

Short  stretches  of  highways  which  were 
built  under  the  McCullough-Morgan  Law 
using  Federal  Aid  are  now  beizig  main- 
tained by  the  state  even  though  they  are 
not  a part  '>f  the  State  System;  proper 
maintenance  of  Federal  Aid  sections 
of  road  heretofore  built  Is  necessary 
to  seotire  Federal  Aid  on  other  new 
projects.  He  declared  It  Is  not 
desirable  to  have  a large  number  of 
short  sections  of  road  to  maintain  that 
are  not  on  the  state  system. 

'The  Chief  Engineer  was  therefox^  In- 
structed to  advise  the  respective 
counties  and  districts  that  the  state 
could  not  longer  maintain  such  sections 
of  road  as  it  was  now  maintaining  the 
state  roads  and  If  the  co\mty  or  district 
refused  to  maintain  such  roads  to  the 
satisfaction  of  the  Government,  then 
and  then  only  would  the  state  formally 
abandon  the  section  of  improved  road  and 
refund  to  the  Government  the  money  it 
has  invested  in  said  road. ' 
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This  order  referred  only  to  * short 
sections  of  iioprowed  road*  not  located 
between  or  connected  with  'control 
points'  designated  in  the  Centenalal 
Law.  It  also  does  not  tend  to  show  that 
these  projects  had  been  taken  Into  the 
state  nlgnwa.  system. 

The  opinion  will  not  be  lengthened  by 
setting  forth  these  minutes,  letters, 
and  resolutions.  We  have  exanlned  them 
and  find  no  word  therein  tending  to  show 
that  these  projects  have  been  taken  into 
the  state  highway  system.  They  do  tend 
to  show  that  when  the  Centennial  Law 
became  effective  and  the  ooimnlsslon 
organized,  maps  were  x^de  of  the  numerous 
projects  over  the  state  and  a policy 
announced  to  maintain  these  projects 
pending  the  completion  of  the  system. 

In  furtherance  of  this  policy.  It 
designated  and  marked  these  and  other 
projects  as  part  of  the  system." 

And  In  concluding;  that  the  State  Highway  Commission 
would  not  be  authorized  to  refund  to  the  cotmty  moneys  expended 
for  abandoned  roads  the  Court  said  (1.  o.  196) t 

"Respondent  Is  not  authorized  to  re- 
fund for  abandoned  projects  or  parts 
thereof.  It  Is  only  authorized  to 
refund  for  projects  or  parts  thei^of 
taken  Into  the  system.  Section  3127, 

R.S.  1929." 

Under  Section  8115  R.S.  Missouri  1929,  the  State  Hlghwa 
CoBtnloslon  is  only  empowered  and  directed  to  provide  for  the 
maintenance  of  the  state  highway  system  in  part  as  follows: 

"The  construction  and  maintenance  of 
said  highway  system  and  all  work  In- 
cidental thereto  shall  be  under  the 
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general  supervision  and  control  of 
the  state  highway  coinralssionf  idiloh  is 
hereby  authorized,  empowered  and  direct- 
ed to  take  #iatever  steps  may  be 
necessary  to  cause  said  state  highway 
system  to  be  constructed  at  the  earlie  st 
possible  time,  consistent  with  good 
f business  management  and  Ihnds  available, 

after  this  article  takes  effect,  and  also 
to  provide  for  the  proper  maintenance 
of  said  stare  lighway  system.  ” 

From  the  foregoing  it  is  the  opinion  of  this  Depart- 
ment that  the  State  Highway  Commission  cannot  be  compelled 
to  keep  up  "that  part  of  old  dighway  15"  which  is  not  a part 
of  the  state  highway  system,  and  idiich  was  abandoned  by  the 
Commission  pending  final  location  and  construction  of  State 
Highway  16. 


Hespeotfully  submitted. 


WA3SBRMAN, 

Assistant  Attorney  General 

APPROVED: 


J.  L.  TATOR 

(Acting)  Attorney  General 


TAXES  - Duty  of  receiver  to  pay  taxes; 
RECEIVERS  - Duty  to  pay  taxes. 


I 


, September  2,  1938 

l 


Honorable  William  £•  Stewart 
Prosecuting  Attorney 
Knox  Cotuity, 

Edina,  Missouri 


Dear  Slrt 


We  have  your  request  of  August  31,  1938 
for  an  opinion,  which  request  is  in  part  as  follows: 

"On  Axigust  30,  1938,  the  Shelby  County 
Northwestern  Railway  Company  was  sold 
at  Shelbyville  by  trustee  in  receiver- 
ship. This  railway  extends  into  Knox 
Coxmty  and  Mr  M.  M.  Brees,  Collector 
of  this  Cotinty,  and  myself  were  present 
at  the  sale  in  Interest  of  Kxk>x  County 
as  to  taxes.  The  road  was  purchased  for 
^45,900.00,  more  than  enough  to  pay  ex- 
penses and  taxes  to  Knox  and  Shelby  eovntj. 
It  is  now  necessary  for  Knox  County  to 
file  an  application  for  a preference 
and  in  discussing  this  matter  with  Judge 
Harry  Libby  of  the  Shelby  Circuit  Cou#t 
and  the  attorneys  for  the  trustee  the 
question  came  up  as  to  taxes  for  1939. 

"The  railway  was  assessed  on  June  Is  t 
for  the  1939  taxes  and  Judge  Libby  requested 
me  to  write  you  for  an  opinion  on  that. 

The  railway,  of  course,  will  be  wrecked 
and  sold  for  Junk  and  will  not  be  in  ex- 
istence in  the  year  1939.  The  question 
is,  can  Knox  and  Shelby  Cotinties  claim 
taxes  for  the  year  1939,  which  assess- 
ment has  already  been  made?" 


I. 

DATE  OP  TAX  LIEN. 

The  lien  for  taxes  in  this  state  attaches  as  of 
Jtine  1st  annually.  We  are  enclosing  copies  of  opinions  of 
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this  department  dated  June  19,  1955,  to  Honorable  V/illlam 
H.  Tandy,  Title  Attorney,  U.  S.  Department  of  Agriculture, 
written  by  Mr.  Orr  Sawyers,  and  opinion  dated  Pebmiary 
14,  1958  written  to  Honorable  A.  W,  Landis  by  Mr.  Drake 
Watson. 


II. 

LIABILITY  OF  RECEIVER  FOR  TAXES. 

It  must  be  remembered  that  at  common  law,  the  crown 
possessed  the  prerogative  granting  it  the  privilege  of 
having  its  debts  paid  in  preference  to  other  creditors.  Mis- 
souri, among  many  states,  has  adopted  generally  the  consnon 
law  and  equity  practice  of  England,  which  was  in  force  at 
the  time  the  Anglo-Saxon  courts  were  first  established  in 
this  country. 

Oenerally,  state  taxes  are  entitled  to  a preference, 
although  the  property  is  in  the  hands  of  a receiver.  Windsor 
vs.  Pilgrim  Shoe  Machinery  Co.  (1919)  106  Atl.  397  (R.I.); 

Booth  vs.  State  (1908)  63  S.  £•  502  (Ga.). 

There  is  no  difference  between  the  state  and  the 
Federal  rule.  Receivers  in  the  Federal  court  are  likewise  re- 
quired to  pay  state  taxes.  Ships  vs.  Consumers'  Service  Company. 
28  Fed.  53)  Bright  vs.  State  of  Arkansas,  249  Fed.  950. 

The  iTile  in  Missouri  is  in  conformity  with  the  above 
line  of  decisions.  Greeley  vs.  The  Provident  Savings  Bank. 

The  doctrine  of  the  Greeley  case,  supra,  is  approved  in  State 
ex  rel.  vs.  Trust  Company,  209  Mo.  472,  l.c.  490. 

It  is,  therefore,  the  opinion  of  this  office  that  it 
is  the  duty  of  the  receiver  to  pay  all  taxes  which  have  been 
assessed  against  the  railway  company  in  receivership.  This 
applies  to  the  taxes  assessed  as  of  June  1,  1958  and  payable 
in  1959. 


III. 

PROCEDURE  FOR  COLLECTION. 

V<here  property  subject  to  taxes  Is  under  the  con- 
trol of  a coxirt  in  a receivership  proceeding,  the  ordl- 
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nary  statutory  remedies  for  the  enforcement  of  taxes  levied 
on  the  property  are  suspended.  It  is  the  duty  of  a re- 
ceiver to  ask  for  an  order  of  court  to  pay  the  taxes. 

If  they  are  not  paid,  it  Is  the  duty  of  the  taxing 
authority  to  take  the  Initiative  and  make  proper  appli- 
cation to  the  court  for  the  payment  of  taxes.  Blakl- 
stone  vs.  State,  83  Atl.  151. 

In  Greeley  vs.  the  Provident  Savings  Bank,  98 
Mo.  458,  l.c.  460,  the  Supreme  Co\irt  saldi 

"The  ordinary  zovenue  officers  of  the 
state  being  deprived  of  the  ordinary 
means  of  securing  the  state's  revenue 
from  the  fund  In  the  custody  of  the 
court,  the  duty  devolved  upon  the 
coxart  to  be  satisfied,  and  upon  the 
receiver  to  see,  that  the  taxes  due 
the  state  were  paid  before  the  estate 
was  distributed  to  other  creditors 
and  we  can  conceive  of  no  scheme  of 
administration  that  the  coaart  could 
properly  adopt  by  which  the  stiite's 
demand  could  be  reduced  to  the  level 
of  an  ordinary  debt,  and  be  cut  off 
\mless  presented  to  the  court  for  al- 
lowance within  a given  time." 


It  Is,  therefore,  the  opinion  of  this  office  that 
the  receiver  should  pay  the  taxes  \ipon  an  order,  properly 
applied  for,  by  the  appointing  co\irt.  If  the  receiver  falls 
to  do  this,  then  the  revenue  collecting  authorities  could 
file  a motion  In  the  court  of  tiie  receiver,  asking  for  an 
order  directing  the  receiver  to  pay  the  taxes. 


Respectfiilly  submitted 


FRANKLIN  L.  RLAGAN 
Assistant  Attorney  General 


APPRO VLD: 


TTmUYECR 

(Acting)  Attorney  General 


MOTOR  VEiilCLESi  Motor  vehicles  shall  display  to  the  front  and 

sides  of  such  vehicles  irtilte  lights.  The 
Commissioner  of  ^otor  Vehicles  Is  authorised 
to  determine  whether  or  not  lights  submitted 
by  manufacturers  meet  the  requirements  of  the 
statutes. 
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Hon.  V.  H.  Steward^  Cassnlssloner 
Motor  Vehicle  bepartsient 
Jefferson  City»  Missouri 


i^ear  Mr.  stewards 


nils  will  acknowledge  your  request  for  an  opinion 
reading  as  follows t 


"Section  7778  of  R.  S.  Missouri  1929 
provides  that  It  Is  the  duty  of  the 
Comissiuner  of  Motor  Vehicles  to 
appx^e  the  kind  and  type  of  lamps  that 
may  be  sold  within  this  State  by  aminu* 
faetiu:*era. 

At  the  present  time  we  have  nusierous 
requests  for  ap'treval  from  various 
manufacturers  coneemlng  varioua  types 
of  signal  lampsf  spot  lights  or  fog 
lights.  Manufacturers  are  submitting 
for  our  appx*oval  spot  ll^ts  which  are 
used  In  foggy  weather^  which  have  am- 
ber colored  lenses « or  other  colors 
than  white. 

We  are  familiar  with  the  previo\is 
opinion  of  your  office  with  respect  to 
the  req\iirement  of  motor  vehicles  using 
no  other  than  white  lights  but  such 
opinion  does  not  cover  the  precise 
situation  with  which  we  ax^  concerned. 

We  direct  your  attention  to  this  Section 
7778  regarding  dirigible  search  lights » 
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or  lights  comonly  known  as  spot  lights. 

This  part  of  ths  section  reads i 

* Dirigible  search  ll^ts*  or 
lights  cosBionly  known  as  spot 
lights » shall  not  be  used  on 
hl^ways  within  the  Units  of 
sniniclpalltles  except  in  eaisrgen- 
cies  or  when  headlifiits  are  in- 
adequate owing  to  rain  or  fog» 
and  then  onlyt  FlvOVIDCD,  the 
shaft  of  condensed  U^^t  Is  di- 
rected downward  below  the  lewel 
of  the  laap,  and  at  no  time  Into 
the  eyes  of  other  pers<ms»  but 
such  lights  may  be  used  at  any 
tljss  on  public  hlgb«eys  outside 
of  the  llinits  of  ssmlcipalltiesi 
n.OWlDliL,  their  light  Is  directed 
as  hereinbefore  reqxilred.  Ho 
search  light#  or  spot  light#  shall 
be  equipped  with  a btilb  stronger 
than  twenty-one  (21)  candle  power; 
such  search  lights  and  spot  lights 
shall  be  so  constructed  and  BK>unted 
that  their  ll^t  and  diz'ection  can 
be  fully  and  easily  controlled 
frcsi  the  driwer's  seat  while  the 
Yehlcle  Is  In  motion.  (Laws  1921# 

1st  1^9  Sess.  p.  76)* 

May  we  call  y ur  particular  attention  to  the 
fact  that  no  motor  Tehlole  Is  permitted  to 
display  or  project  to  the  front  or  sides 
any  other  than  white  lights  but  that  with 
respect  to  dirigible  spot  lights  the 
legislature  has  niade  no  irequlrements  as 
to  those  kind  of  lights.* 


^rcB  a rsYlew  of  your  request  for  an  opinion#  it  Is  be- 
llewed  that  you  are  of  the  opinion  that  the  portion  of  the 
statute  which  you  hare  set  forth  would  pezmlt  the  use  of 
lights  other  than  white  since  the  legislature  has  nade  no 
reqxxlresient  as  to  the  kind  of  light  which  is  to  be  vised  in 
search  li^ts  or  spot  lifd^ta.  Uowewer#  a careful  coxisidera- 
tion  of  this  portion  of  Uie  statute  which  you  have  set  forth 
clearly  Indicates  to  us  that  search  lights  and  spot  lights 
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are  the  kind  and  type  of  lights  which  anist  be  operated 
so  that  they  may  "be  f\illy  and  easily  controlled  frosi  the 
driver's  seat.”  Therefore,  if  a light  Is  mounted  on  the 
front  of  a motor  vehicle  directed  downward  under  the 
head  lamp,  such  light  must  be  controlled  from  the  driver's 
seat  and  be  white  as  hereinafter  pointed  out. 

From  this  observation  we  are  lead  to  a consideration  of 
the  statute  as  a whole,  as  it  is  fundamental  in  the  construc- 
tion of  the  statutes  that  effect  must  be  given  to  every  wox^i, 
clavise,  sentence  and  paragraph,  ^le  reason  for  this  rule 
of  construction  is  at  once  apparent.  Unless  sxich  a construc- 
tion be  given  to  a statute,  it  woiild  serve  to  make  inopera- 
tive other  portions  of  the  statute  and  wo  can  not  presume  that 
such  was  the  intention  of  the  legislature.  State  ex  rel 
i^ues  14  S.  W.  (2nd)  990. 

Section  7778  Revised  Statutes  of  Missouri  1929  pro- 
vides in  parti 

"For  the  purpose  of  revealing  its 
position  and  direction,  a motor 
vei  icla,  while  on  t ha  highway, 
idiether  in  operation  or  at  rest, 
during  the  period  from  one -half 
hoiir  after  svmset  to  one-half 
hour  before  s^ulrise,  and  at  all 
times  when  fog  or  other  atmospheric 
conditions  render  the  operation 
«of  motor  vehicles  dangeroxis  on  the 
highway,  shall  carry  lighted  signal 
lamps  as  herein  required;  such 
lamps  shall  be  so  constructed, 
mounted  and  adjusted  as  to  project 
the  required  kind  of  light  so  that 
it  shall  be  plainly  visible  under 
normal  atmospheric  conditions 
from  a distance  of  at  least  five 
hundred  feet  in  the  direction 
projected.  Motor  vehicles  and 
motortricyeles  shall  display  at 
least  two  wMte  lights  mounted 
at  the  front  and  directed  forward, 
and  one  red  light  mounted  at  the 
back  and  directed  to  the  rear. 

No  vehicle  shall 
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MIJO,  r9Q9PXLXS9C  MA  ItihUiA*  and  no 
▼ehlcle  shall  display  at  the  back^ 
or  project  toward  the  rear^  any 
other  than  a rod  li/^t*” 


A reading  of  this  portion  of  the  statute  clearly  indi- 
cates that  it  was  enacted  in  view  of  proMoting  the  safety 
of  persons  on  the  highways*  Hlashfield  Vol*  II  p*  858 f 
berx*y  Vol*  II  p*  452*  Hence,  such  a statute  should  receive 
a liberal  construction  in  haraonj  with  the  jmrpose  \mder- 
lying  the  enactsient*  Lusk  vs*  Public  Service  Coswiisaion 
210  S*  W*  72;  State  ex  rel  vs*  Becker  255  S*  W*  641* 

Your  particular  attention  is  directed  to  the  strongly 
wojrded  inhibition  reading  as  follows,  "Ho  vehicle  shall 
display  or  project  to  the  front  or  sides  any  other  than 
white  lights,  or  svich  shades  as  are  cosnonly  Known  and 
reoof^ised  as  white"*  Another  i>ortionof  the  sane  statute 
reads  t 


"Head  lanps  shall  be  equipped  with 
laBQ)s  bxilbs  of  such  candle  power  as 
is  necessary  to  reveal  objects  one 
hundred  and  fifty  (150)  feet  ahead" 


When  we  consider  • these  portions  of  the  statute  together, 
and  we  consider  then  plain  without  roon  for  construction, 
it  obviously  follows  that  laotor  vehicles  muot  display  at 
least  two  white  lights  or  sxich  shades  as  are  ccssaonly  re- 
copnized'  as  white  swunted  at  the  front  and  be  of  such  in- 
tensity as  to  be  visible  under  nomal  atmospheric  conditions 
at  least  five  hundred  (500)  feet  in  the  direction  the 
vehicle  is  traveling  and  be  able  to  reveal  objects  one 
hundred  fifty  (150)  feet  ahead* 

A detailed  examination  of  this  lengthy  statute  with 
respect  as  to  the  requirement  of  t he  vaz^ous  types  of  lights 
does  not  reveal  any  portion  of  the  ssiae  to  limit  the  appli- 
cation of  the  use  of  the  white  lights  or  lights  of  such 
shades  as  are  cennonly  known  and  recognised  as  idiite*  The 
only  requirement  in  this  respect  relates  to  the  intensity  of 
the  li^t  px*oJeeted*  rnierefore,  it  follows  that  searchlights 
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or  apot  lights  must  be  irtilte  or  of  such  shades  as  are 
comionly  known  and  reco/^lzed  as  white* 

If  mantifacturers  are  submitting  lights  to  you  for 
approval  which  are  of  a color  other  than  white  and  such 
lights  are  commonly  known  and  recognized  as being  white 
and  meet  the  reqxiirenents  of  the  statute  with  respect 
to  revealing  objects  and  being  visible  within  the 
specified  distances,  then  such  lights  should  be  approved* 
On  the  other  hand,  if  such  lights  submitted  are  not 
white  or  of  such  shades  as  are  commonly  known  and  recog- 
nized as  white,  they  should  be  disapproved*  In  this 
respect  we  observe  that  the  legislature,  in t he  same 
section  of  the  Statute,  said  thatt 


"The  Commissi  oner  shall  make,  or 
cause  I to  be  made  such  indoor  and 
road  testa  as  he  may  deem  necessary**’ 

And  ftirther  i 


"In  tlie  event  he  shall  find  the 
lenses  or  device  complies  with  the 
requirements  of  this  article  he 
snail  issue  to  the  applicant  a 
certificate  so  stating  and  designate 
thereon  the  classification  and 
majclmum  candle  power  of  bulbs  per- 
mitted for  such  lenses  or  device*" 


Obviously,  these  portions  of  the  statute  were  enacted 
for  the  purpose  of  having  the  Commiationor  of  Hotor  v^iciea 
detemine  whether  or  not  lights  meet  the  requirements  of 
the  statute.  Therefore,  as  to  whether  or  not  a particular 
color  is  white  or  of  such  shade  of  white  as  is  commonly 
known  and  recognized  as  being  white,  is  a question  of  fact 
just  as  is  the  requirement  as  to  the  efficiency  of  lights, 
Hence^  this  department  can  not  pass  upon  questions  of  fact 
since  it  is  limited  to  deciding  questions  of  law*  ti  C*  J* 
p.  811,  pp  16* 
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COKCLUSIOH 


In  Tlew  of  t he  above.  It  le  the  opinion  of  this  depart- 
ment that  no  motor  vehicle  zhall  display  or  project  any  less 
than  two  white  lights  mounted  at  the  ft*ont  and  directed 
forward,  nor  shall  any  rotor  vehicle  display  or  project 
to  the  front  or  sides  any  other  than  white  lights  or  such 
shades  as  are  cosBionly  known  and  recognized  as  being  white. 


Kespectfully  sulmiltted. 


HUSShLL  C.  STOHE 
Assistant  Attorney  General 


APf'KOVEDi 


TrrrrnnsR 

(Acting)  Attorney  General 
RCSiRT 
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FISH  AND  GAME* DEVICES: 
UNCLAIMED  FEES  TO  BE  TURNED 
INTO  COUNTY  TREASURER: 


One  or  more  ordinary  hooks. on  a 
lino  may  he  used. for  catching  fish 
provided  they  are  only  used  as  a 
lure  and  not  for  snagging  or  snaring 


fish. 
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Mr.  Roy  W.  Starling 
Prosecuting  Attorney 
Miller  County 
Eldon,  Missouri 


Dear  Sir: 


Under  date  of  May  9,  1938,  this  department 
In  response  to  your  rec^uest  dated  May  3,  1936,  rendered 
to  you  on  official  opinion  on  the  question  of  whether  or 
not  it  was  a violation  of  the  law  to  fish  with  a line  with 
two  hooks  upon  it.  The  conclusion  reached  by  that  opinion 
was  that  such  was  permitted  in  this  state.  '4hen  that 
opinion  was  rendered,  the  writer  had  in  mind  a line  used 
iidth  two  or  more  ordinary  hooks  und  baited  for  the  purpose 
of  luring  the  fish  to  such  hook  and  bait. 

After  this  opinion  want  out,  o\ir  attention  was 
called  to  the  fact  that  some  were  construing  this  opinion 
to  mean  that  a line  with  one  or  more  ordinary  hooks  on  it 
could  be  used  for  the  purpose  of  snaring  or  snagging  fish. 
In  writing  that  opinion  we  did  not  have  in  irind  fishing 
with  a hook  or  hooks  and  line  in  any  manner  except  the 
ordinary  fishing,  that  is,  with  bait  on  such  hooks  used  as 
a lure  to  the  fish. 

In  order  to  clarify  this  ^.uestion,  we  are  with- 
drawing the  opinion  rendered  to  you  on  May  9th  end  render- 
ing the  following  opinion  in  lieu  thereof. 

The  req.ue3t  for  that  opinion  was  as  follows: 

”1  am  enclosing  herewith  a copy  of 
a latter  ’.vhlch  I am  writing  the 
Conservation  Commissioner  with  re- 
gard to  their  method  of  handling 
gtiiae  law  violation  prosecutions 
in  this  county,  which  is  probably 
self-explanatory. 
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"I  should  llica  to*  hare  an  opinion 
from  your  dspartment  stating  'whether 
or  not  the  constitutional  amendment 
under  rhlch  the  State  Consecration 
Ccamlsslon  operates  gives  that 
Coomisslon  the  right  to  prosecute 
wisdemeancrs  under  the  statute  with- 
out Information  from  the  Proaecutiog 
Attorney  of  the  county  where  the 
offense  was  comritted  and  what  should 
be  dona  'iwith  the  fees  v^hloh  the  Agent 
and  the  Justice  of  the  Peace  collected 
upon  such  prosecutions  handled  with- 
out information* 

"I  should  like,  further,  your  opinion, 
if  your  euaswer  to  the  first  question 
is  that  all  pro secut Iona  should  be 
handled  by  the  Prosecuting  x\ttorney, 
whether  a man  who  fishes  with  a line 
and  has  two  ordinary  hooks  on  that 
lino  is  using  a * device*  ae  defined 
in  the  statute.'* 


This  rei-iuest  Involves  three  questions;  i’iret, 
whether  or  not  a person  can  be  prosecuted  without  an  in- 
formation being  filed;  second,  in  case  fees  are  oolleoted 
in  a cose  in  which  no  information  is  filed,  vhat  should 
be  done  with  those  fees;  third,  v/hether  or  not  one  .vho 
fishes  with  a line  which  has  two  ordinary  hooks  upon  it 
is  using  such  a device  as  is  prohibited  by  Section  3270, 
H.  3.  1^0.  1929. 


I. 

As  to  the  first  question,  I find  that  this  office 
by  an  opinion  written  by  kr.  .iUlaia  wrr  lawyers,  Assistant 
Attorney  General,  under  date  of  June  27,  1935,  for 
hr.  0.  H.  Breidenstein,  Prosecuting  Attorney  of  Clark 
County,  hlseouri,  covered  the  subject  of  your  inv^uiry.  From 
this  opinion,  a Justice  of  the  peace  in  a misdemeanor  case 
he 8 no  Juriadiotion  to  impose  a flue  without  an  information 
on  file  and  filed  by  the  x^rosecutlng  attorney.  This  is  the 
law  and  I am  enclosing  a copy  of  this  opinion  for  your  in- 
formation. 
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II. 


Upon  the  question  of  the  fees  collected  by  officers 
froic  your  inquiry  it  appears  that  cases  -^re  disposed  of 
before  the  Justice  of  the  peace  In  your  county  without  an 
information  haring  been  filed.  It  further  appears  that 
fees  were  collected  by  the  officers  in  these  cases.  Under 
the  holding  of  the  copy  of  the  opinion  which  we  are  en» 
closing,  the  officers  were  not  authorized  to  dispose  of 
the  charges  against  the  defendants  until  an  information 
had  been  filed,  and  under  the  general  law  no  fees  are  due 
in  a criminal  case  until  the  case  is  finally  disposed  of. 

Section  3948,  R.  S.  ko.  1929,  deals  with  the  sub- 
ject of  officers  collecting  fees  and  exacting  fees  before 
they  are  due.  This  section  is  as  follows: 

"jSrery  officer  ¥rtio  shall,  by  color 
of  his  office,  \mlawfully  and  will- 
fully exact  or  demand  or  receire 
any  fee  or  reward  to  execute  or  do 
his  duty,  or  for  any  official  act 
done  or  to  be  done,  that  is  not  due, 
or  more  then  is  due,  or  before  it  is 
aue,  shall  upon  conTictlon  be  ad- 
. Judged  guilty  of  a mledemeanor." 

In  the  case  of  State  of  l-dssourl  t.  Vasel,  47  Mo. 

416,  417,  the  court  said: 

" ♦ ♦ ♦ It  is  a EistaJce  to  suppose 
extortion  consists  alone  in  taking 
illegal  fees,  or  more  fees  than  are 
allowed  by  law.  It  is  an  offense  to 
exact  them  before  they  are  due.  A 
coroner  is  guilty  of  extortion  who 
refuses  to  take  the  Tiew  of  a body 
until  his  fees  are  paid;  and  so  *lf 
an  undersheriff  obtains  his  fees  by 
refusii^  to  execute  process  till  they 
are  paid,  or  takes  a bond  for  his 
fees  before  execution  is  sued  out.* 
m * * *» 
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The  officers  who  accepted  the  fees  referred  to  in 
your  letter  are  presumed  to  know  the  law  and  that  the  person 
from  whom  they  exacted  the  fees  had  not  been  informed  a^^ainst, 
and  that  it  r/as  unlawful  under  the  provisions  of  the  fore- 
going section  to  collect  the  fees  under  such  circumstances. 

rissuming  that  the  fees  have  been  wrongfully  col- 
lected and  have  not  yet  been  disposed  of,  if  the  parties 
from  .whom  such  fees  were  exacted  cannot  be  located  end  the 
fees  returned  to  them,  by  virtue  of  the  provisions  of 
Sections  118££,  11823,  11824,  11825,  and  11826,  R.  3.  &^o. 

1929,  such  fees  should  be  finally  turned  into  the  general 
revenue  fund  of  the  county.  Of  these  sections,  Section 
11824  provides  as  follows: 

”It  shall  be  the  duty  of  each 
sheriff,  marshal,  coroner,  clerk 
of  the  courts  of  record,  and  other 
officers,  on  the  first  day  of 
January  and  the  first  day  of  July 
in  each  year,  to  pay  over  all  fees 
in  their  hands  belonging  to  others 
to  the  treasurer  of  the  county,  with 
the  name  and  amount  belonging  to 
each  person,  date  when  collected  and 
in  v/hat  case,  taking  from  the  treasurer 
duplicate  receipts  therefor,  one  of 
which  the  officer  shall  file  Y/ith  the 
clerk  of  the  county  court,  who  shall 
imm.ediately  charge  the  treasurer  with 
the  same.** 

From  the  foregoing,  this  office  is  of  the  opinion 
that  any  fees  wMch  have  been  wrongfully  collected  by  any 
official,  that  is,  in  a case  in  v;hich  an  information  has 
not  been  filed,  should  be  returned  to  those  from  whom 
such  fees  are  collected,  and  if  the  officers  are  not  able 
to  return  such  fees , then  the  same  should  be  turned  into 
the  county  treasurer  as  provided  by  the  statutes  herein- 
before, cited. 


Vr.  Koy  W.  Starling 
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On  the  question  of  whether  a line  with  two  ordinary- 
hooks  upon  it  is  one  of  the  fishing  ’’derices*’  prohibited  by 
statute,  WQ  find  that  Section  8270,  H.  S.  I'o.  1929,  provides 
in  part  as  follows: 

”It  shall  be  unlawful  for  any  person 
or  persons  to  take,  catch,  or  kill, 
any  fish  in  any  of  the  vmters  of  this 
state,  by  means  of  any  trammel  net, 
gill  net,  fish  trap,  firearm,  rifle 
or  gun  or  any  other  kind  of  net,  trap, 
firearm,  device  or  any  other  means 
other  than  by  ordinary  hook  and  line, 
gig,  spear,  trot  line,  artificial  bait, 
or  seine,  of  the  kind  and  at  the  time, 
and  in  the  manner  permitted  by  law. 

This  statute  refers  throughout  to  fishing  articles 
or  devices  as  in  the  singxilar  number.  Yol.  59  C.  J. , page 
986,  Sec.  586,  states  the  rule  as  follows: 

"Ahen  necessary  to  give  effect  to  the 
legislative  intent,  words  in  the  plural 
nu-mber  will  ba  construed  to  include  the 
singular,  and  words  importing  the 
singular  only  will  be  applied  to  the 
plural  of  persons  and  things.  iLven 
though  this  rule  has  been  provided  for 
by  statute  it  is  to  be  applied  only  when 
necessary  to  carry  out  the  obvious  Intent 
of  the  legislature." 

In  the  case  of  Garrett  v.  V.iltse,  252  Uo,  699,  1.  o. 
711,  the  court  said: 

n * V w even  in  construing  public 

statutes,  the  rule  is  to  include  the 
plural  in  the  singular  number  and  vice 
versa." 

Applying  the  foregoing  rules  of  statutory  construc- 
tion to  this  statute,  'm  think  the  law  was  intended  to  apply 
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to  the  plural  as  wall  as  to  tbe  singular  number;  therefore, 
the  clause  "device  or  any  other  means  than  ordinary  hook 
and  line"  would  mean  "device  or  any  other  means  other  than 
ordinary  hook  or  hooka  and  line  or  lines."  If  this  were 
not  the  rule,  then  a person  fishing  with  more  than  one  hook 
and  lino  would  be  violating  the  law,  or  a person  fishing 
with  a throw  line  with  a ntimbar  of  ordinary  hooks,  or  a 
person  Jug  fishing  with  a number  of  ordinary  hooks  attached 
to  it  would  be  violating  the  law.  Such  a construction,  we 
think,  would  be  eCLmost  an  absurdity  and  we  do  not  think-  the 
lawmakers  had  such  in  mind  when  this  statute  was  enacted. 

The  rule  of  construction  of  such  a statute  is  well 
stated  in  59  C.  I.,  page  957,  in  the  following  language: 

"IVhere,  however,  the  language  is  of 
doubtful  meaning,  or  where  an  adherence 
to  the  strict  letter  would  lead  to  in<- 
justica,  to  absurdity,  or  to  contra* 
dictory  provisions,  the  duty  devolves 
upon  the  court  of  ascertaining  the  true 
meaning.  ♦ ♦ 


This  (question  hinges  on  the  word  "ordinary"  hook  and 
line.  We  think  the  lawmakers  used  the  word  "ordinary"  for 
the  purpose  of  limiting  the  type  of  hook  or  hooks  that  may 
be  used  on  the  line.  As  we  understand  the  word  "ordinary" 
hook,  as  it  applies  to  hook  and  line  fishing,  and  as  is 
generally  used  by  fishermen,  it  is  the  hook  with  one  prong  on 
it  to  which  various  types  of  bait,  namely,  worms,  dough, 
minnows,  etc.,  are  attached  for  the  purpose  of  luring  the 
fish.  It  does  not  include  a hook  or  a number  of  such  hooks 
fastened  together  or  separately  on  a line  and  used  without 
bait  for  the  purpose  of  snagging  or  snaring  fish.  If  such 
hook  or  hooks  are  so  fastened  together  or  separately  attached 
to  a line  that  they  are  used  for  the  purpose  of  snagging  or 
snaring  the  fish  instead  of  luring  them,  then  such  tackle 
would  be  within  the  class  "device  or  any  other  means"  which 
is  prohibited  by  said  Section  8£70,  supra. 
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CONaLUJiON 


It  is,  therefore,  the  opinion  of  this  department 
tiiL-t  one  ;at>y  fish  with  one  or  more  ordinary  hoohs  attached 
to  a line  so  long  as  such  hook:  or  hooks  have  only  one  prong 
and  are  not  fastened  together  and  are  baited  for  the  pur- 
pose of  luring  the  fish  to  them,  but  that  such  hook  or 
hooks  attached  together  or  separately  and  fastened  to  an 
ordinary  line  may  not  be  used  for  the  purpose  of  snagging 
or  snaring  fish  or  in  any  other  manner  of  catching  them 
then  by  luring  them  to  such  hook  or  hooks. 


itespectfully  submitted 


TTR2  'U\  BURTOli 
Assistant  Attorney  oensral 


APPROVED: 


Trrmmi 

(Acting)  Attorney  General 
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MOTOR  VEHICLB8:  If  r •conditioned  aotor  is  plsc«d  in 

car  with  identification  nanber  en 
frane  tbe  synbol  *RC*  should  bo 
placed  before  nvunber  on  frame 


November- 18,  1938 


Honorable  V.  H.  Steward 
Commissioner  of  Motor  Vehicles 
Jefferson  City,  Missouri 


Dear  Sirs 


This  will  acknowledge  receipt  of  your  letter 
of  October  26,  1938,  requesting  an  opinion  from 
this  department,  which  reads  as  follows} 

"For  a number  of  years  the  Ford 
Motor  Company,  Detroit,  Michigan, 
has  been  placizig  the  manufacturer's 
niusber  of  the  motor  vehicle  on 
the  frame  of  such  motor  vehicle 
rather  than  placing  the  motor 
vehicle  number  on  the  motor  block 
as  is  customary  by  other  motor 
vehicle  manufacturers* 

"It  has  been  the  practice  of 
Montgomery  Ward  and  Company,  Sears 
Roebuck  and  Company,  and  other 
large  merchandise  companies  to 
buy  up  in  large  quantities  old 
Ford  V-S  motors  which  have  no 
numbers  stamped  upon  them  for  re> 
conditioning  purposes,  and  there- 
after sell  such  motors  to  the 
general  public*  It  has  been  our 
practice  to  issue  or  assign  to  the 
owner,  a numuer  for  such  motor 
which  practice  we  are  in  doubt  is 
the  proper  way  to  handle  this 
matter*  lliis  business  has  become 
so  large  in  its  scope  that  we  are 
desirous  of  knowing  whether  this  is 
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the  proper  procedure  to  follow  In 
view  of  Section  7781 • R«  S*  Mo* 

1929*  and  Section  7781a , Laws  of 
Missouri,  1935,  at  page  299*  If  not, 
then  what  procedure  should  we  follow 
in  this  connection*” 


Paragraph  (b)  of  Section  7761,  R*  S*  Mo*  1929, 
reads  as  follows! 

"No  person  shall  sell,  or  offer 
for  sale,  or  shall  own  or  hawe 
the  custody  or  possession  of  a 
motor  vehicle,  trailer  or  motor 
vehicle  tire  on  which  the  original 
or  MMmf ac turer » s number  or  other" 
^stinguishing  nuaiber  haa~Teen 
destroyed,  removed,  covered,  altered 
or  defaced,  and  no  person  shall  sell, 
offer  for  sale,  own  or  have  the 
custody  or  possession  of  a motor  ve- 
hicle or  trailer  having  no  manu- 
fact\urer*8  numoer  or  other  original 
number,  or  distinguishing  uxunoert 
Provided,  however,  that  any  person 
being  the  owner  or  custodian  of, 
or  having  possession  of  a motor 
vehicle,  trailer  or  motor  vehicle 
tire  at  the  time  of  taking  effect 
of  this  article,  the  origimil  niaa- 
ber  of  wMch  has  been  previously 
destroyed,  removed,  covered, 
altered  or  defaced,  shall,  within 
thirty' (30)  days  after  the  taking 
effect  of  this  article,  apply  to 
the  commissioner,  on  a blank  to 
be  prepared  and  furnished  by  said 
coomiisaloner,  for  permission  to 
make  or  stamp,  or  cause  to  be 
made  or  stamped  w such  motor 
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tire,  a epeolal  number | tbe  ap- 
plication for  such  permlaalon 
aball  contain  a description  of 
the  motor  vehicle,  trailer  or 
motor  vehicle  tire,  the  name  and 
address  of  the  applicant,  the 
date  on  which  he  acquired  the 
property  or  the  possession 
thereof,  and  the  name  and  address 
of  the  person  from  whom  he  ac- 
quired It  and  such  other  Informa- 
tion as  may  be  required  by  the 
commissioner*" 


Paragraph  (c)  of  Section  7774,  R*  S*  Mo*  1929, 
reads.  In  part,  as  follows  | 

"Certificate  of  ownershlpi  No 
certificate  of  registration  of 
any  motor  vehicle  or  trailer, 
or  numcer  plate  therefor,  shall 
be  Issued  by  the  conaiss loner 
imlesa  the  applicant  therefor 
shall  make  application  for  and 
be  granted  a certificate  of 
ownership  of  such  motor  vehicle 
or  trailer,  or  shall  present 
satisfactory  evidence  that  such 
certificate  has  been  previously 
Issued  to  the  applicant  for  such 
motor  vehicle  or  trailer* 

Application  shall  be  made  upon 
a blank  form  furnished  by  the 
commissioner  and  shall  contain 
a full  description  of  the  motor 
vehicle  or  trailer,  manufacturer^ 
or  other  identifyajifi  number,  to» 
gether  wliib  a stateMnt  o^  the  ap- 
plicant's source  of  title  and  of 
any  liens  or  encximbiranoea  on  the 
motor  vehicle  or  trailer*  The 
commissioner  shall  use  reasonable 
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dlligenoe  in  ascertaining  whether 
the  facts  stated  In  such  applica- 
tion are  true,  and,  if  satisfied 
that  the  applicant  is  the  lawful 
owner  of  such  motor  vehicle  or 
trailer,  or  otherwise  entitled  to 
have  the  same  registered  in  his 
name,  shall  thereupon  issue  an 
appropriate  certificate  over 
his  signature  and  sealed  with 
the  seal  of  his  office,  procured 
and  used  for  such  purpose.  The 
certificate  shall  contain  a 
description,  manufacturer's  or 
other  identifying  n\2mber,  and 
other  evidences  of  identification 
of  the  motor  vehicle  or  trailer, 
as  the  conniss loner  may  deem 
necessary,  together  with  a state- 
ment of  any  liens  or  encusibrances 
which  the  application  may  show  to 
be  thereon.  * e * ” 


It  will  be  seen  from  a reading  of  the  above  stat- 
utes, noting  especially  the  underlined  parts,  that  the 
owner  of  a motor  vehicle  is  required  only  to  have  a 
number  on  the  motor  vehicle,  and  nowhere  is  it  required 
that  the  identifioatiom  number  must  be  upon  the  BK>tor. 
The  purpose  of  having  an  identification  niamber  of  motor 
oars  is  to  enable  the  owner  thereof  to  identify  his 
car,  to  discourage  the  theft  of  autoaouiles  by  amking 
identification  easy  and  provide  a means  of  regulation 
to  the  State  Department  having  control  of  the  licens- 
ing of  automobiles. 

Section  7781a,  Session  Laws  1036,  page  208,  200, 
reads,  in  part,  as  follows i 

"Nothing  in  this  article  shall  be 
construed  to  prohioit  the  owner  of 
a certificate  of  title  to  a motor 
vehicle  issued  by  the  secretary  of 
State  of  Missoxuri  from  removing  the 
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motor  or  engine  from  auoh  motor 
Tehlcle  and  replacing  aame  by  a 
reconditioned  motor  or  engine  of 
the  aame  make  or  manufacture,  and 
glTlng  such  replaced  motor  or  en- 
gine the  aame  number  as  the  removed 
motor  or  engine  bore  on  having  aame 
Ina tailed. 

. "Such  owner  ahall  joint  with  the  per- 
aon  removing  said  motor  or  engine 
and  replacing  the  motor  or  engine  In 
aald  vehicle  In  an  affidavit,  which 
affidavit  ahall  show  the  number  of 
the  engine  or  xnotor  removed  from  aald 
motor  vehicle  covered  by  aald  certifi- 
cate of  title,  the  date  of  such  re- 
moval and  the  reaaon  for  auoh  removal, 
and  ahall  give  a deacrlptlon  of  the 
motor  or  engine  replaced  In  aald  motor 
vehicle,  which  replaced  engine  or 
motor  shall  bear  the  aame  number  as 
the  Hiotor  or  engine  removed,  but 
ahall  be  preceded  by  the  aymbol  'RC*. 

The  evident  purpoae  of  the  aectlon  quoted  above 
la  to  protect  the  car-buying  public  by  providing  that 
every  reconditioned  motor  placed  In  a vehicle  ahovild 
be  marked  with  the  Identifying  aymbol  of  »RC.*  The 
preaence  of  thla  aymbol  dlacloaea  to  any  proape ctlve 
purohaaer  the  true  condition  of  the  car,  that  la, 
that  the  engine  la  not  the  original  engine  but  la 
one  that  haa  been  reconditioned  and.  placed  In  tlie 
original  dhaaala.  Aa  atated  In  your  requeat,  the 
Identification  number  on  a Ford  oar  la  on  the  frame 
rather  than  on  the  motor.  Therefore,  uxKler  a atrlct 
oonatructlon  of  Section  7781a,  aupra,  alnce  the 
original  engine  or  motor  doea  not  have  a number, 
there  la  nothlzig  to  which  the  aymbol  *HC*  may  be 
attached.  However,  In  a construction  of  statutes, 
the  rule,  as  stated  by  Judge  Lamm  in  Rutter  v. 
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Carothers*  122  S.  W.  1056,  223  Mo*  631,  !•  c*  642,  is 

"but  the  application  of  the  divine 
injunction  that  the  letter  killeth 
while  the  spirit  maketh  alive.  Ac* 
cordingly,  from  the  Year  books  to 
this  Year  of  Grace,  those  are 
recognized  ocmons  of  construction 
which  ordain  that  the  naked  letter 
of  the  law  must  gently  and  a little 
give  way  to  its  obvious  intendment f 
that  those  who  interpret  the  laws 
must  not  impute  injustice  to  the 
lawmaker  by  so  interpreting  his 
language  as  to  xumecessarily  pro- 
duce harsh  and  unreasonable  results, 
or  Impute  to  him  a disposition 
callous  to  natujral  justice." 


In  the  Magdalen  College  Case,  11  Coke  71,  Lord 
Coke  laid  down  the  rule  as  follows: 

"It  is  well  settled  that  laws 
and  regulations  necessary  for 
the  protection  of  the  health, 
morals,  and  safety  of  society 
are  strictly  within  the  legitimate 
exercise  of  the  police  power,  and, 
in  the  interpretation  of  such 
remedial  statutes,  the  office  of 
-the  judges,  it  has  been  said,  is 
to  make  such  a cons  tzoict ion  as 
will  suppress  the  mischief  and 
advance  the  remedy,  and  to  de- 
feat all  evasions  for  the 
continuance  of  the  mischief." 


Since  the  Intent  and  purpose  of  the  Legislature 
was  to  place  a symbol  preceding  the  identification 
number  so  as  to  show  the  true  ccnditlon  of  the  motor, 
then,  if  such  identification  number  is  upon  the 
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frame,  that  is  the  number  that  aho\ild  be  olaoed  upon 
the  reconditioned  engine  with  the  symbol  "RC”  preced- 
ing It. 

This  Interpretation  Is  In  line  with  the  cases 
quoted  above  which  state  that  the  Intent  of  the  Legis- 
lature must  be  given  effect  and  that  the  statutes 
which  promote  the  protection  and  safety  of  the  xnibllo 
must  be  construed  liberally. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department 
that  when  a reconditioned  motor  of  a type  of  oar  which 
has  the  Identification  number  on  the  frame  rather  than 
on  the  motor.  Is  placed  In  a oar,  then  the  reconditioned 
motor  should  bear  the  Identification  number  that  Is  on 
the  frame  but  preceded  by  the  symbol  "RC". 

Respectfully  submitted 


ARTHUR  0»Kii.PE 
Assistant  Attorney  General 


APPRO  V.D: 


J.  E.  TaS^R 

(Acting)  Attorney  General 
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The  probate  Judge  of  a county  under  200,000 
population  may  be  city  clerk  of  a city  under 
200,000  population  at  the  same  time. 


I Deoembar  9,  1938 

y 


Honorable  WllliaB  S.  Stowart 
Proseouting  Attorney 
Knox  County 
Sdlna,  yissouri 


Dear  Sir: 


Wo  haye  your  letter  of  December  7,  1938,  which 
reads  as  follows: 

**Charlas  E.  Normilo  was  elected  Probate 
Judge  of  Knox  County  at  the  last  general 
election  and  will  (qualify  for  that  office 
the  Ist  of  January.  Normilo  now  is  and 
has  been  for  several  years  City  Clerk, 
appointed  to  that  position  by  the  Board 
of  Aldermen  of  the  City  of  Sdina.  At  the 
regular  meeting  of  the  board  last  Konday 
night  Normile  informed  the  board  that  he 
did  not  intend  to  resign  and  would  hold 
the  office  of  City  Clerk  and  also  the 
office  of  Probate  Judge.  They  have  re* 

(guested  me  to  write  for  an  opinion  on  the 
matter  and  know  if  it  is  legal  for  Normile 
to  hold  both  offices  at  the  same  time.  I 
would  appreciate  it  if  you  would  give  me 
your  opinion  before  the  first  of  the  year." 

According  to  the  Federal  Census  of  1930,  Knox 
County  had  a population  of  9,656.  The  population  of  the 
city  of  Edina  is  1,532,  which  designates  the  city  as  a city 
of  the  fourth  class. 

The  holding  of  two  offices  such  as  city  clerk  and 
probate  Judge  is  not  expressly  forbidden  in  counties  and 
cities  under  200,000  population,  as  set  out  in  Section  18, 
Article  rx,  of  the  Constitution  of  Missouri,  which  reads 
as  follows: 
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'*Zn  cities  or  counties  haring  more  than 
two  hundred  thousand  inhabitants,  no  per- 
son Shull,  at  the  seme  time,  be  a state 
officer  and  an  officer  of  any  county,  city 
or  other  municipelity;  and  no  person  shall, 
at  the  same  time,  fill  two  municipal  offices, 
either  in  the  same  or  different  municipali- 
ties; but  this  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace  or 
officers  of  the  militia,” 

In  the  case  of  Niokelson  r.  City  of  Hardin,  ESI  3.  W 
356,  1.  c.  3fi0,  the  court  said: 

"This  court  once  stated  (State  ex  rel. 

T.  Watson,  71  Ko.  loo.  oit.  473)  that  it 
hud  'grave  doubts'  of  the  correctness  of 
the  construction  ^rhioh  we  are  now  asked  to 
put  on  section  16  of  article  9. 

"The  q.ue8tion  is  not  free  from  difficulty, 
but  v«e  eire  of  opinion  that  the  proper  con- 
struction of  the  section  is  that  it  applies 
only  in  counties  and  cities  having  more 
than  £00,000  inhabitants.  This  disposes  of 
the  only  question  presented  by  the  briefs.” 

In  this  case  the  court  held  that  the  city  marshal 
and  the  township  constable  performed  duties  that  were  not 
incompatible,  inconsistent  or  subordinate  to  each  other. 

In  the  case  of  a marshal  and  constable  a situation  is  more 
likely  to  occur  where  their  duties  may  conflict,  but  the 
court  held  that  their  duties  were  not  incompatible. 

There  is  no  question  but  that  both  a city  clerk  and 
a probate  judge  are  public  officers  even  though  one  acts 
in  a judicial  capacity  and  the  other  in  a ministerial 
capacity.  The  rule  in  determining  if  one  is  a public 
officer  is  set  out  in  Hasting  v.  Jasper  County,  £82  S.  W. 
700,  1.  c.  701,  where  the  court  said: 

"The  individual  who  is  invested  with  the 
authority  and  is  required  to  perfoxn  the 


i 


Hon.  William  S.  Stewart  ->3-  Deo.  9,  1938 


duties  is  a public  officer.  The  authori- 
ties all  agree,  substantially,  that,  if 
an  officer  raoeivea  hi a authority  frwn 
the  law,  and  discharges  some  of  the  func- 
tions of  government,  he  will  be  a public 
officer.  State  ax  rel.  Hamilton  v.  Kansas 
City,  269  S.  W.  1043,  303  Ko.  50,  loo.  cit. 

67;  Graoey  v.  St.  Louis,  111  3.  W.  1159, 

213  Lo.  584,  loo.  cit.  394;  State  ex  rel. 
Walker  v.  Bus,  36  S.  W.  636,  135  ISo.  325, 
loo.  cit.  331,  33  L.  R.  A.  616.** 

Since  the  holding  of  the  office  of  probate  jud^e 
and  the  office  of  city  clerk  of  iSdina,  llissoui'i,  is  not 
prohibited  by  Article  IX,  Section  18,  of  the  Constitution 
of  Missouri,  one  must  refer  back  to  the  common  law  to 
ascertain  if  the  duties  of  the  office  of  the  city  clerk 
of  Kdine  and  those  of  the  Judge  of  the  probate  court  are 
incompatible,  conflicting  or  inconsistent.  In  reference 
to  this  matter,  46  C.  J.,  pp.  941,  942,  Sec.  46,  states 
as  follows: 


"At  common  law  the  holding  of  one  office 
does  not  of  itself  disqualify  the  incumbent 
from  holding  another  office  at  the  same 
time,  provided  there  is  no  inconsistency 
in  the  functions  of  the  two  offices  in  ques- 
tion. But  where  the  iXinotions  of  two  of- 
fices are  inconsistent,  they  are  regarded 
as  incompatible.  The  inconsistency,  which 
at  common  law  makes  offices  incompatible, 
does  not  consist  in  the  physical  impossibility 
to  discharge  the  duties  of  both  offices,  but 
lies  rather  in  a conflict  of  interest,  as 
where  one  is  subordinate  to  the  other  and 
subject  in  soma  degree  to  the  supervisory 
power  of  its  incumbent,  or  where  the  incum- 
bent of  one  of  the  offices  has  the  power  to 
remove  the  incumbent  of  the  other  or  to 
audit  the  accounts  of  the  other.  The  question 
of  incompatibility  does  not  arise  when  one  of’ 
the  positions  is  an  office  and  the  other  is 
merely  an  employment." 
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In  the  oaee  of  State  ex  rel*  Walker,  Attorney 
General  y.  Bus,  13S  Ho.  3S5,  1.  o.  338,  the  court  said: 

**The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so  in- 
consistent  and  incompatible  as  to  render 
it  improper  that  respondent  should  hold 
both  at  the  same  time.  At  common  law  the 
only  limit  to  the  number  of  offices  one 
person  might  hold  was  that  they  should  be 
compatible  and  consistent.  The  inoonpati* 
bility  does  not  consist  in  a physical  inability 
of  one  person  to  discharge  the  duties  of  the 
two  offices,  but  there  must  be  some  incon- 
sistency in  the  functions  of  the  two;  some  con- 
flict in  the  duties  re;iuired  of  the  officers, 
as  where  one  has  some  supenrision  of  the  other, 
is  required  to  deal  with,  control,  or  assist 
him. 

"It  was  said  by  Judge  Tolger  in  People  ex  rel. 
y.  Green,  58  N.  Y.  loc.  oit.  304:  *V/here  one 
office  is  not  subordinate  to  the  other,  nor 
the  relations  of  the  one  to  the  other  such  as 
are  inconsistent  and  repugnant,  there  is  not 
that  Incompatibility  from  which  the  law  de- 
clares that  the  acceptance  of  the  one  is  the 
yacation  of  the  other.  The  force  of  the  word, 
in  its  application  to  this  matter  is,  that  from 
the  nature  and  relations  to  each  other,  of  the 
two  places,  they  ought  not  to  be  held  by  the 
same  person,  from  the  contrariety  and  antagonism 
'jfhlch  would  result  in  the  attempt  by  one  person 
to  faithfully  and  impartially  discharge  the 
duties  of  one,  toward  the  incxnnbent  of  the 
other.  Thus,  a man  may  not  be  landlord  and 
tenant  of  the  same  premises.  He  may  be  land- 
lord of  one  farm  and  tenant  of  another,  though 
he  may  not  at  the  same  hour  be  able  to  do  the 
duty  of  each  relation.  The  offices  must  sub- 
ordinate, one  the  other,  and  they  must,  per  se, 
haye  the  right  to  interfere,  one  with  the 
other,  before  they  are  incompatible  at  common 
law.*" 
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Saotion  6093,  R.  3.  V;0.  19£9,  reads  as  follows  i 

"All  olties  and  towns  in  this  state 
containing  fire  hundred  and  less  than 
three  thousand  inhabitants,  and  all  towns 
existing  under  any  speoial  law,  and  hay- 
ing less  than  five  hundred  inhabitants, 
whloh  shall  sleot  to  be  olties  of  the 
fourth  class,  shall  be  olties  of  the 
fourth  class." 

V 

Sinoe  the  population  of  j^ina,  according  to  the 
last  Federal  Census  of  1^30,  is  only  1,03:^,  It  should  be 
classed  as  a city  of  the  fourth  class.  In  olties  of  the 
fourth  class,  beotion  6963,  H.  3.  llo.  19<i9,  sets  out  the 
method  of  the  election  of  the  city  clerk  and  prescribes  his 
duties  as  follows: 

"The  board  of  aldermen  shall  elect  a 
clerk  for  such  boara,  to  be  known  as  the 
city  clerk,  whose  duties  and  term  of 
office  shall  be  fixed  by  ordinance. 

Among  other  things,  the  city  clerk  shall 
keep  a Jouznal  of  the  proceedings  of  the 
board  of  aldermen.  He  shall  safely  and 
properly  keep  all  the  records  and  papers 
belonging  to  the  city  which  may  be  en- 
. trusted  to  his  care;  he  shall  be  the 
general  accountant  of  the  city;  he  is  here- 
by empowered  to  administer  official  oaths 
and  oaths  to  persons  certifying  to  demands 
or  claims  against  the  city." 

In  setting  out  the  dutj^es  of  the  probate  Judge, 
Sections  2046  and  £058,  R.  3.  ko.  1929,  read  as  follows: 

"3ed.  2046.  - Said  court  shall  haye  juris- 
diction oyer  all  matters  pertaining  to 
probate  business,  to  granting  letters 
testamentary  and  of  administration,  the 
appointment  of  guardians  and  curators  of 
minors  and  persons  of  unsound  mind,  settling 
the  accounts  of  executors,  administrators, 
curators  and  guardians,  and  the  sale  or 
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leasing  of  lands  by  administrators, 
curators  and  guardians,  and  oyer  all 
matters  relating  to  apprentices;  and 
such  judges  shall  haye  the  power  to 
solemnize  marriages.** 


**Seo.  8058.  > Probate  courts,  in  the  sz- 
eroise  of  their  jurisdiction,  shall  be 
goyemed  by  the  statutes  in  relation  to 
administration,  to  guardians  and  curators 
of  minora  and  persons  of  unsound  mind,  to 
apprentices,  and  such  laws  as  may  be  enacted 
defining  and  limiting  the  practice  In  said 
courts.** 

In  reading  the  duties  of  the  city  clerk  and  the  duties 
of  the  probate  judge  as  aboye  set  out,  it  can  be  readily  seen 
that  the  duties  do  not  conflict  and  are  not  incraipatible  or 
inconsistent,  and  either  is  not  a subordinate  of  the  other. 


C0NCLU8I0N 


In  yiew  of  the  aboye  authorities,  it  is  the  opinion 
of  this  department  that  Charles  S.  Noxmile  can  hold  the 
office  of  Probate  Judge  of  Knox  County  and  also  can  hold  the 
office  of  City  Clerk  of  the  City  of  Sdina  at  the  same  time, 
although  there  are  some  authorities  which  by  innuendo  and 
dictum  claim  that  it  is  against  public  policy. 


Respectfully  submitted 


W.  S,  BURKj£ 

Assistant  Attorney  General 

APPROVED I 


TTXTnrcs  ; 

(Acting)  Attorney  General 
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STATE  HIGSiVAT  PATROL:  WorlouBn  employed  on  construction  of 

radio  patrol  stations  cannot  be  paid  as  em- 
ployeeSu  of  the  patrol, 


January  6,  1938 


Hon.  Louis  V.  Stlgall,  Chief  Counsel 
iilssourl  State  Hlgh^sy  i}epartmBnt 
Jefferson  City,  k'llssouri 


Dear  kr.  Stigall: 

This  will  acknowledge  receipt  of  your  letter  of 
Oeoember  15,  1937,  which  reads  as  follows: 

**At  the  request  of  the  State 
Highway  Cor^ssion  and  the  Superin- 
tendent of  the  State  Highway  Patrol, 

I am  writing  to  request  your  adrice 
concerning  the  following  matter. 

*It  inrolyes  the  State  Highway  Patrol 
/appropriation  Act,  pages  11  and  1£, 

1937  Session  Laws.  Item  A oorers 
'Salaries  and  per  diem  of  the  super- 
intendent, captains,  members  of  the 
patrol,  radio  engineers  and  operators, 

^d  other  Mcessary  employees . * 
(Underscoring  ours;,  ipem  coyers 
'purchase  of  property,  building  material 
and  equipment,  radio  transmitting,  ra- 
ce lying  and  testing  equipment,  and  the 
installation  thereof.' 

^after  the  estimates,  upon  which  the 
appropriation  bill  was  based,  were 
made  and  after  the  bill  was  enacted, 
it  was  ascertained  that  there  were  in- 
sufficient funds  under  Item  B to  pay 
for  the  land  and  buildings  for  six 
patrol  radio  stations.  This  is  due  to 
an  unexpected  Increase  in  the  cost  of 
the  land  and  also  the  cost  of  the 
buildings,  xloweyer,  the  Superintendent 
now  finds  that  he  will  haye  a surplus 
In  the  funds  provided  for  In  Item  A. 
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’'It  is,  therefore,  the  desire  of 
Col.  Casteel  and  the  Comission,  in 
order  to  utilize  this  Item  A surplus 
and  in  order  to  oonstruot  the 
stations  as  originally  contemplated, 
to  employ  workmen  to  work  upon  these 
buildings  and  to  pay  their  vages  out 
of  the  Item  A appropriation.  It  is 
o'ur  feeling  that  this  can  be  legally 
done  so  long  as  such  workmen  are 
legally  employees  of  the  patrol.  It 
was  our  thought  to  insert  in  the  con- 
tracts for  the  construction  of  these 
stations  a s];>eoial  provision  permitting 
the  Commission  and  the  Superintendent 
in  their  discretion  to  designate  certain 
workmen  of  the  contractor  as  Patrol  em- 
ployees from  time  to  time  and  to  pay 
directly  to  such  eoployees  their  wages 
out  of  the  Item  A appropriation.  ^Jiy 
such  payments,  of  course,  so  made  would 
be  deducted  from  the  lump  sum  payment 
to  the  contractor  under  the  contract. 

"In  view  of  the  fact  that  it  xu>w  ap- 
pears that  these  radio  stations  cannot 
be  fully  constructed  unless  this  plan 
is  resorted  to,  we  will  indeed  appre- 
ciate your  earnest  consideration  of 
this  matter,  and  particularly  of  our 
sxiggestion  as  to  the  method  in  which 
we  feel  it  might  possibly  be  legally 
effected." 

The  powers  and  duties  of  the  State  Highway  Patrol 
are  sat  forth  in  the  act  creating  the  Patrol,  found  at 
pages  230-236,  Laws  of  1931.  It  will  be  observed  from 
reading  this  act  that  the  Patrol  is  not  ei^powered  to  pro- 
vide its  own  quarters  nor  to  en^loy  any  persons  other 
than  the  members  of  the  Patrol.  Section  19  of  said  act 
as  amended.  Laws  of  1933,  page  409,  provides  as  follows: 
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*1316  ooiQBilsslon  of  permanent  seat 
of  goTemx2£ent  shall  proTlde  suit- 
able offices  which  shall  at  all  tines 
be  open  and  in  charge  of  the  super- 
intendent or  some  meaiber  of  the 
patrol  designated  by  him.  The  state 
highway  commission  shall  es^loy  and 
assign  to  the  superintendent  such 
clerical  force  and  other  subordin- 
ates and  shall  furnish  to  the  patrol 
office  equipment,  stationery,  postage 
supplies,  telegraph  and  telephone 
facilities  as  the  commission  shall 
. deem  necessary  and  the  commission 
shall  also  proTide  offices,  equip- 
ment, stationery,  postage  and  clerical 
force  for  the  headquarters  of  each 
district  of  the  patrol.  The  state 
radio  station  shall  be  under  the  con- 
trol of  and  at  the  serTioe  of  the 
superintendent  for  such  regular  and 
emergency  bulletins  and  serTice  as 
the  superintendent  may  require  from 
time  to  time.* 

It  will  be  seen  from  the  foregoing  statute  that 
the  employees  which  the  6tate  Highway  Coio^ssion  shall 
assign  to  the  Superintendent  of  the  Patrol  are  *suoh 

clerical  force  and  other  subordinates  as  the 

oommisslcn  shall  deem  necessary*.  It  is  axiomatic  that 
in  construing  statutes  words  are  to  be  taken  in  their 
plain  and  ordinary  meaning.  As  was  said  in  the  case  of 
Betz  T.  K.C.S.  Railway  Co.,  314  ito.  390,  l.c.  411: 

*.-ind  in  36  Oyo.  1114,  it  is  further- 
more said:  *In  the  interpretation 
of  statutes,  words  in  common  xise  are 
to  be  construed  in  their  natural, 
plain,  and  ordinary  signification. 

It  is  a Tery  well -settled  rule  that 
so  long  as  the  language  used  is 
imambiguous , a departure  from  its 
natural  meaning  is  not  justified  by 
any  consideration  of  its  consequences, 
or  of  public  policy,  and  it  is  the 
plain  duty  of  the  court  to  gire  it 
force  and  effect.** 
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Llkewlss,  li^en  the  language  of  a statute  is 
clear,  there  is  no  room  for  construction.  As  was  said 
in  Betz  T.  K.C.S.  Railway  Co.,  supra,  at  l.c.  411: 

"Ragland,  J.,  speaking  for  this 
court,  in  banc,  in  Orier  t.  Railway 
Co.,  286  I'D.  1.0.  534,  reriewlng  the 
selfsame  statute,  recognized  the 
we 11 -settled  rule  when  he  said:  'The 
primary  rule  for  the  interpretation 
of  statutes  is  that  the  legislatire 
intention  is  to  be  ascertained  by 
xQBans  of  the  words  it  has  used.  All 
other  rules  are  incidental  and  mere 
aids  to  be  inTOked  when  the  meaning 
is  clouded.  V/hen  the  language  is  not 
only  plain,  but  admits  of  but  one 
meaning,  these  auxiliary  rules  have 
no  office  to  fill.  In  such  case 
there  is  no  room  for  construction.* 
nnd,  in  Clark  Railroad  Co.,  219 
ko.  l.c.  534,  Lamm,  P.J.,  speaking 
for  this  dlTlsion  of  our  court,  aptly 
and  pointedly  said:  'Courts  hawe  no 
ri^t,  by  construction,  to  substitute 
their  ideas  of  leglslatiTo  Intent  for 
that  unsiistakably  held  by  the  Legis- 
lature and  unmistakably  expressed  in 
legislative  words,  islxpresaum  faoit 
oessare  taciturn.  We  ausi  not  inierpret 
where  there  is  no  need  of  it.  (McClusksy 
T.  Cromwell,  11  M.T.  l.c.  601-2)."* 

By  following  these  rules  of  giving  words  their 
plain  and  ordinary  meaning  and  of  getting  the  Intention 
of  the  legislature  from  the  clear  wording  of  the  statute, 
we  are  driven  to  the  conclusion  that  the  employees  to  be 
assigned  for  the  use  of  the  Superintendent  of  the  Patrol 
are  such  employees  as  will  assist  that  force  in  carrying 
out  the  duties  imposed  upon  it  by  law.  The  Patrol  has 
no  duty  or  power  to  build  radio  Patrol  station  buildings. 
The  word  ."clerical*  is  defined  in  Webster's  New  Inter- 
national dictionary  as  follows:  "of  or  pertaining  to  a 
clerk  or  copyist";  and  by  the  same  authority,  "clerk"  is 
defined  as  "one  employed  to  keep  records  or  accounts,  to 
have  charge  of  correspondence,  or  the  like,  with  or  without 
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admlnlstratlTs,  executlTS  or  other  authority.*  The  same 
authority  defines  *subordinat^*  zb  *one  who  stands  in 
order  or  rank  below  another*.  To  classify  workmen  em- 
ployed upon  buildings  being  ereeted  by  the  State  Highway 
Coanlssion  for  the  use  of  the  Patrol  as  part  of  a 
*olerioal  force  or  other  subordinate?  would  be  to  giwe  to 
the  statute  an  entirely  different  meaning  from  that  the 
legislature  clearly  had  in  mind. 

If  we  are  right  in  our  conclusion  as  to  what  em- 
ployees the  legislature  had  in  mind  by  * clerical  force  and 
other  subordinates*  to  be  assigned  to  the  Patrol,  then  we 
must  assume  that  the  legislature  had  the  sane  employees  in 
mind  when  it  drafted  Section  1,  page  11,  Laws  of  1937,  of 
the  appropriation  act  for  the  expenses  of  the  Patrol.  Said 
section  provides  in  part  as  follows: 

*There  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable  to 
the  State  Highway  i>epartment  Fund,  the 
sum  of  Nine  Hundred  Ninety-seven 
Thousand  One  Hundred  Sixty  Dollars 
(|997,160.00)  to  pay  the  salaries  and 
per  diem  of  the  State  Hl^way  Patrol, 
its  officers  and  employees . and  for 
tEe  purchase , replaoemeni  and  repair 
of  property,  equipment  and  supplies, 
and  for  the  adi^nistration  and  operating 
expenses  of  the  State  Highway  Patrol, 
us  follows: 

M.,  ir^ersonal  Service 

Salaries  and  per  diem  of  the  ouper- 
intendent,  captains,  members  of  the 
patrol,  radio  engineers  and  operators, 
and  other  necessary  employees «509,ei0.00 

B.  iidditlons: 

Purchase  of  property,  building 
material  and  equipment,  radio  trans- 
mitting, receiving  and  testing  equip- 
ment, and  the  installation  thereof.  . 


127,500.00 
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Appropriation  acts  are  to  be  construed  by  the  saxos 
rules  as  other  legislation.  The  rule  has  been  stated  in 
59  C.J.,  para.  401,  pages  262,  263,  as  follows: 

’*An  appropriation  law  is  to  be  con- 
strued under  and  by  the  same  rules 
us  other  legislation.  Vihere  the 
Intention  of  the  legislature  is 
plain  and  obTlous,  there  is  no  room 
for  Judicial  construction  of  an  ap- 
propriation. They  are  to  be  con- 
strued without  liberality  towards 
those  who  claim  their  benefits;  but 
are  not  to  be  construed  so  strictly 
as  to  defeat  their  manifest  objects. 

Hie  language  is  to  be  presumed  to 
haye  been  used  in  its  natural  and 
ordinary  meaning,  and  not  to  be 
giyen  a forced  and  unnatural 
cons  truction . * 

If  we  giye  to  the  vordings,  '*its  officers  and 
employees**  and  "other  necessary  employees",  found  in  the 
foregoing  appropriation  act,  their  plain  and  ordinary 
meaning,  we  must  conclude  that  they  mean  the  enqployees 
are  those  who  shall  assist  the  Patrol  in  carrying  out 
its  duties.  Since  the  Patrol  has  no  power,  much  less  duty 
to  construct  radio  Patrol  station  buildings,  we  do  not  see 
how  workmen  employed  in  constructing  such  buildings  could 
be  paid  out  of  Item  A of  the  appropriation  act,  supra. 

We  think  the  foregoing  conclusion  is  further 
strengthened  by  reference  to  iurticle  X,  Section  19,  Const! 
tutlon  of  liiasouri,  which  proyides,  among  other  things,  as 
follows : 


'*and  eyery  such  law,  making  a new  ap- 
propriation, or  continuing  or  reylying 
an  appropriation,  shall  distinctly 
specify  the  sum  appropriaied.  and  the 
.object  to  which  it  Is  to  be  applied; 
ana  it  s&all  not"Te  suTTi'cTent  to  refer 
to  axqr  other  law  to  fix  such  sum  or 
ob  ject.* 


Hon.  Louis  Y..Stigall 


7 


Janxiary  6,  1938 


81noe  the  appropriation  aot  under  consideration 
has  followed  the  foregoing  constitutional  mandate  by  dis- 
tinctly specifying  the  objects  for  which  Item  A is  to  be 
expended  and  by  distinctly  specifying  that  the  fund  pro- 
vided for  in  Item  B may  be  expended  to  pay  wages  of  work- 
men you  inquired  about,  we  do  not  believe  any  reasonable 
construction  of  this  act  could  justify  charging  the  wages 
of  workmen  employed  as  you  suggest  in  your  letter  to  Item  A 
of  the  appropriation  act. 


CONCLUaiOH 


It  is,  therefore,  the  opinion  of  this  office  that 
the  wages  of  v,orkmen  employed  in  the  construction  of 
buildings  for  State  Highway  Patrol  radio  stations  cannot 
be  paid  out  of  Item  A of  the  State  Hi^way  Patrol  appropri- 
ation aot,  pages  11-12,  Laws  of  1937. 


Respectfully  submitted. 


H/JiET  H.  KAT 

Assistant  Attorney  General 


APPROYAD  by: 


J.k.  TiJLOR 

(Acting)  Attorney  General 


HHK:Yi'iL 


Section  20  of  the  State  Highway  Patrol 
HIGHWAY  PATROL;  Act,  page  235,  Session  Laws  of  1931» 

does  not  authorize  maintenance  of  patrol 
o\it  of  money  appropriated  to  state  high- 
way department.  Article  4, 

' Section  44a  of  the  Constitution  limits 

March  14,  1938  appropriation  to  enforcement 

of  motor  vehicle  law  and  traffic 
violation.  


I 


Mr.  Louis  V,  Stlgall, 

Chief  Counsel 

Missouri  State  Highway  Department, 
Jefferson  City,  Missouri. 

Dear  Sir; 


This  is  to  acknowledge  receipt  of  your  request  dated 
March  9,  1938,  for  an  official  opinion  idil  ch  is  as  follows: 

"I  am  informed  by  the  members  of  the  Hl^- 
way  Commission  that  they  have  taken  up  with 
you  orally  the  question  of  the  legality  of 
paying  the  clerical  force  of  the  State  High- 
way Patrol  out  of  state  highway  funds  ap- 
propriated by  the  Legislature  to  the  State 
Highway  Department.  1 have  been  asked  to 
frame  the  inquiry  in  proper  shape  in  order 
that  it  may  be  ?nade  as  a written  request 
of  the  State  Highway  Department. 

Section  20  of  the  so-called  State  Highway 
Patrol  Act  la  as  follows: 


*A11  salaries  and  expenses  to  be  paid,  when. 

- All  salaries  and  expenses  of  members  of 
the  patrol  and  all  expenditures  for  vehicles, 
equipment,  arms,  ammunition,  supplies  and 
salaries  of  subordinates  and  clerical  force 
and  all  other  expendituies  for  the  operation 
and  maintenance  of  the  patrol  shall  be  paid 
monthly  and  shall  be  paid  by  the  state 
treasurer  Oit  of  the  proceeds  of  state  motor 
vehicle  fees  and  license  taxes  and  state 
taxes  on  the  sale  or  use  of  siotor  vehicle 
fuels  as  provided  in  section  44a  of  article 
IV  of  the  Constitution  of  tld.s  state  as 
amended  by  a vote  of  the  people  at  the 
general  election  November  6,  1928,  upon 
wari'ants  drawn  by  the  state  auditor  based 
upon  bills  of  parti cuilar and  vouchers  cer- 
tified by  the  officer  or  employee  designated 
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by  the  Comilaslon. ' Laws  of  Mlssoiirl,  1931, 
page  235. 

The  appropriation  act  of  1937  Loglslatiire 
appropriated  out  of  the  state  hl^way  funds 
arlslr^  out  of  motor  vehicle  fees  and  license 
taj:es,  the  svun  of  i|997,  160  'to  pay  the 
salaries  and  per  diem  of  the  State  Hl^way 
Patrol,  Its  officers  and  employees,  and  for 
the  purchase,  replacement  and  repair  of  pro- 
perty, equipment  and  supplies,  and  for  the 
administration  and  operating  expenses  of  the 
State  Highway  Patrol.'  Laws  of  Missouri, 

1937,  p.  11. 

The  1937  Legislature  approprla  ted  also 

,828,  290  'to  maintain  the  salaries,  wages 
and  per  diem  of  the  State  Highway  Commission 
and  the  State  Highway  Department,  the  commis- 
sioners, officers  and  en^loyees,  for  the  pur- 
chase, rejMilr  and  replacement,  of  property  and 
equipment,  and  for  the  general  administration 
and  operating  expenses  of  the  State  Highway 
Commission  and  the  State  Highway  Department.' 

Laws  of  Missouri,  1937,  p.  12.  There  was 
also  ^30,000,000  appropriated  for  location, 
relocatin'.,  construction  and  maintenance  of 
highways,  and  an  additional  ^123,000  for  an 
emergency  revolving  fund  to  be  expended  for 
no  other  purposes  except  those  set  out  In  the 
sections  appropriating  the  two  amovints  above 
stated. 

The  question  propouiuied  by  the  Highway  CooBnls- 
slon  Is  as  follows t 

Does  Section  20  of  the  State  Patrol  Act  empower 
the  Commission  to  pay  clerks  In  the  State  High- 
way Patrol  out _ of  moneys  appropriated  to  the 
State  Highway  Apartment  by  the  1937  Legislature 
as  hereinabove  set  out;  or  la  the  payment  of 
such  salaries  to  be  paid  only  out  of  the  $997,160 
appropriated  by  such  Legislature  out  of . State 
Highway  Funds  directly  to  the  Patrol? 

The  State  Highway  Commission  Is  to  have  a meet- 
ing March  18.  If  your  office  shall  have  determined 
the  matter  prior  to  that  time,  the  Conmlsslon 
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would  appreciate  the  coxirtesy  of  your 
opinion,  although  it  does  not  desire  to 
interfere  londuly  with  the  other  demands 
of  your  office. 


Most  Respectfully  yours, 

■ LOUIS  V.  STIGALL, 

Chief  Coxmsel. 

P.S.  Both  where  clerical  appropriation 
to  Patrol  has  been  exhausted  and  idiere 
such  fxmds  still  remain  in  the  patrol. 

L.S." 

Article  IV,  Section  44a  of  the  Constitution  of  Missouri 
XNhlch  provides  for  a state  highway  system,  after  authorising 
the  state  through  the  state  legislature  to  issue  bonds  not  to 
exceed  one  htindred  thirty  five  million  dollars  ($135,000,000) 
and  not  to  exceed  issuance  of  more  than  twenty  five  billon 
dollars  (125,000,000)  in  any  year,  further  provides! 

« The  said  bonds  and  the  interest 
that  will  accrue  thereon  shall  be  paid 
out  of  a fund  to  be  provided  by  the  levy 
and  collection  of  a direct  annual  tax 
upon  all  taxable  property  in  the  State. 

All  state  motor  vehicle  registration 
fees,  license  taxes  or  taxes  authorised 
by  law  on  motor  vehicles  (except  the  pro- 
perty tax  on  motor  vehicles  and  state 
license  fees  or  taxes  on  motor  vehicle 
ooT>unon  carriers)  and  also  all  state  taxes 
on  the  sale  or  xise  of  motor  vehicle  fuels 
authorised  by  law,  less  the  expense  of 
the  collection  of  such  registration  fees 
and  license  taxes  on  motor  vehicles  and 
taxes  on  the  sale  or  use  of  motor  vehicle 
fuels  and  less  also  the  cost  of  maintain- 
ing the  State  Highway  Department  and  the 
State  Highway  Commission  and  the  cos  t of 
admlni  a te ring  and  enf or  cii^:.  any  state 
motor  vehicle  law  or  trafTic  regulatTon 
shall,  after  the issuance  of  any  of  said 
bonds  and  so  long  as  any  of  said  bonds 
herein  authorized  remain  unpaid,  be  and 
stand  appropriated  without  legislative 
action,  to  the  payment  of  the  principal 
and  Interest  of  the  said  bonds  and  for 
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that  purpose  shall  he  credited  to  the 
State  Hoad  Bond  Interest  and  Sinking 
Fund  provided  hy  law.  If  in  any  year 
there  should  be  any  balance  in  the 
State  Road  Bond  Interest  and  Sinking 
Fund  beyond  the  requirements  of  the 
next  succeeding  calendar  year  for 
interest  and  sinking  fund  of  the  said 
bonds,  such  balance  shall  be  transferred 
and  credited  to  the  State  Road  Fund  to 
be  administered  and  expended  under  the 
direction  end  supervision  of  the  State 
Highway  CoEmission  for  the  following 
purposes:"*  *♦♦*##***♦*** 

Section  20  of  the  State  Highway  Patrol  Act,  page  236, 
Session  Laws  of  Missouri,  1931,  provides  as  follows: 

"All  salaries  and  expenses  of  members 
of  the  patrol  and  all  expenditures  for 
vehicles,  equipment,  arms,  annunition, 
supplies  and  salazi.es  of  subordinates 
and  clerical  force  and  all  other  expendi- 
tures for  the  operation  and  maintenance 
of  the  patrol  shall  be  paid  monthly  and 
shall  be  paid  by  the  state  treasurer  out 
of  the  proceeds  of  state  motor  vehicle 
fees  and  license  taxes  and  state  taxes 
on  the  sale  or  use  of  motor  vehicle  fueb 
as  provided  in  section  44a  of  article  IV 
of  the  Constitution  of  this  state  as 
amezided  by  a vote  of  the  people  at  the 
general  election  November  6,  1928  upon 
warrants  drawn  by  the  state  auditor  based 
upon  bills  of  parti  collar  and  vouchers 
certified  by  the  officer  or  eiiq>loyee 
designated  by  the  oonanission." 

By  this  Act  it  was  the  intention  of  the  legislature  that  the 
State  Highway  Patrol  be  paid  out  of  the  state  highway  fund  as 
created  by  Article  IV,  Section  44a  of  the  Constitution  of 
Missouri  and  not  out  of  the  general  fund.  The  legislature, 
in  passing  this  Section  20,  relied  on  the  constitutionality 
of  the  Act  by  the  jKwers  and  limitations  granted  in  Article 
IV,  Section  44a,  wherein  it  enqjowered  the  use  of  the  tax 
collected  in  accordance  with  the  article  on  the  phrase  "*  * 
less  fee  cost  of  maintaining  the  state  hl.hway  department 
and  state~Riguiway  ooimnission  and  the  cos  t of  administering 
and  enforcing  any  state  motor  vehicle  law  or  traf f 1 c regulati on," 
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Conatltu tlozial  provisions  and  ospeclally  constitutional 
limitations  must  be  construed  as  to  the  intention.  This 
Constitutional  provision  and  limitation  was  set  out  tinder  the 
amendment  of  the  Constitution  In  reference  to  the  building 
and  maintaining  of  highways.  The  phrase  as  above  set  out 
which  mentions  enforcing  any  state  motor  vehicle  law  or 
traffic  regulation  was  for  the  purpose  of  Instirlng  safety 
upon  the  highways  which  would  be  constructed  In  accordance 
with  the  constitutional  provisions  of  Section  44a  of 
Article  IV,  This  section  of  the  Constitution  provides 
primarily  for  the  payment  of  the  road  bonds  and  Interest  on 
same  as  collected  under  the  highway  system  provision  of  the 
constitution.  The  oney  used  in  maintenance  of  the  highway 
commission  Is  derived  from  motor  vehicle  registration  fees, 
state  license  taxes  and  state  tax  on  motor  vehicle  fuels, 
less  certain  expenses  In  the  collection  thereof  and  among 
which  Is  the  cost  of  enforcing  motor  vehicle  laws  and  traffic 
violations. 

Article  10,  Section  19  of  the  Constitution  of  M:lssourl 
provides! 


"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
. the  fu  ds  under  Its  management,  except 
In  pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  Issued  therefor,  within 
two  years  after  the  passage  of  such  appro- 
priation act;  and  eveiy  such  law,  making  a 
new  appropriation,  or  contlnulxig  or  reviving 
an  appropriation,  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  to  which 
It  Is  to  be  applied;  and  It  shall  not  be 
sxifflclent  to  refer  to  any  other  law  to  fix 
such  sum  or  object,  A regiilar  statement  and 
account  of  the  receipts  and  ejqpendl tures  of 
all  public  money  shall  be  published  from 
time  to  time," 

Under  Article  IV,  Section  43  of  the  Constitution,  no 
money  can  be  diverted  from  the  state  treasury  except  by  reg\ilar 
appropriation  made  by  law.  In  the  case  of  State  ex  z*ei,  Jesse 
A,  Tolertao,  State  Game  and  7ish  Coimnlssloner  v.  John  P, 

Gordon,  State  Auditor,  236  Mo,  142,  1,  c,  157,  paragraph  1, 
the  Court  heldt 
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"It  Is  contended  by  relator  thatt 
•Article  II  of  Chapter  49,  Revised 
Statutes  1909,  contains  the  law  of  this 
State  In  reference  to  the  pireservatlon 
of  flah  and  ga:  e,  specifies  the  salary 
of  the  ganie  warden,  and  provides  that 
It  s}^ll  be  paid  out  of  the  game  pro- 
'^otlon"~fund  by  warrant  draum  by  the 
i^tate  Auditor  on  said  fund  In  the  hands 
of  the  State  Treasurer.  lAlhen  the  above 
act  became  effective,  August  16,  1909, 

It  requlied  no  further  a pproprl  at  Ion  by 
lEe  Xegislatire , or  any  other  body,  to 
pay  tbe  salary  euid  expenses  Incurred  by 
the  State  Game  and  Fish  Commissioner • • 

In  support  of  the  foregoing  proposition 
relator  maintains  that  the  provisions  of 
the  game  law  referred  to  constitute  a 
continuing  appropriation,  under  which 
respondent  was  authorized  and  It  was  his 
duty  to  Issue  warrants  for  such  salaz^ 
and  expeiB  es  as  were  properly  chargeable 
to  the  game  protection  fund,  without  any 
further  appropriation  for  that  purpose 
by  the  General  Assembly  as  made  In  section 
62  of  said  House  Bill  No.  1200. 

We  cannot  agree  to  that  contention.  It  is 
provided  by  section  43,  article  4 of  the 
Constitution  of  this  State  thatt  'All 
revenue  collected  and  moneys  received  by 
the  State  from  any  source  whatsoever  shall 
go  Into  the  treasury,  and  the  General 
Assembly  shall  have  no  power  to  divert 
the  same,  or  to  permit  any  money  to  be 
drawn  from  the  treasury,  except  In  pursu- 
ance of  regular  appropriations  made  by 
law.'  And  by  section  19,  article  10,  thati 
'No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  of  any  of  the 
funds  tinder  Its  managemjnt,  except  In 
pursuance  of  an  appropriation  by  law;  nor 
tmleas  such  payment  be  made,  or  a warrant 
shall  have  Issued  therefor,  within  two 
years  after  the  passage  of  such  appropriation 
act;  and  every  such  law,  making  a new 
appropriation,  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  specify 
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the  sum  appropriated,  and  the  object  to 
vhlch  it  la  to  be  applied,  and  it  shall 
not  bo  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object**"*  ♦ * 

In  the  case  of  State  ex  rel*  St.  Josei^  Water  Company 
v»  Jacob  Geiger  et  al.  Constituting  Boat'd  of  Managers  of 
State  Hospital  Number  2,  246  Mo.  74,  l.c.  92,  the  Court 
hold  ths  following  Article  X,  Section  19  and  Article  IV, 

Section  43  of  the  Constitution  of  Missouri  holds  that  no 
money  shall  be  paid  out  of  the  treasury  of  the  state  on  any 
warrant  Issued  by  the  state  atidltor  unless  In  pursuance  of 
an  appropriation  by  law. 

In  the  case  of  State  ex  rel.  Russell  et  al.  v.  State 
Highway  Commission,  42  S.W.  (2d)  196,  l.c.  203,  the  Court 
said  In  paragraphs  9 and  10  of  Its  opinion,  as  follows: 

*We  cannot  tell  all  that  was  In  the  minds 
of  those  sho  drew  the  amendment  or  of  the 
voters  tiao  voted  for  It.  Wo  do  not  say 
any  of  the  things  we  have  suggested,  were. 

But  we  are  controlled  by  shat  the  amend- 
ment says,  so  far  as  Its  recitals  are  con- 
sistent and  Intelligible,  and  It  Is  ovr 
duty  to  give  effect  to  every  part  If 
possible.”  ************** 

Article  IV,  Section  44a  of  the  Constitution  of  Missouri 
provides  for  a continuing  appropriation  under  the  Act  but 
excepts  the  clause  under  which  the  State  Patrol  Act  Is  function- 
ing from  the  continuing  appropriation.  The  continuing  appropri- 
ation Is  for  the  payment  of  bonds  and  interest  thereon  issued 
In  the  amoiint  of  one  hundred  thirty  five  million  dollars 
($136,000,000). 

In  the  case  of  State  ex  rel.  Kessler  et  al.  v.  Hackmann, 
State  Auditor,  264  S.W.  367,  paragrajAi  1,  the  Coiirt  said: 

*****  Relators  cite  the  case  of  State 
ox  rel.  V,  Wilder,  199  Mo.  470,  97  S.W. 

940,  #iere  this  coia?t  had  under  consideration 
funds  of  the  insurance  department,  to  show 
that  the  money  In  the  insurance  department 
was  not  public  money  In  a sense  that  it  was 
aubje  ct  to  be  appropriated  for  any  general 
purpose.  That  was  a mandamus  proceeding 
seeking  to  compel  the  state  auditor  to  Issue 
a warrant  In  payment  of  an  account  incurred 
by  the  Insurance  dej^artment.  In  that  case, 
however,  there  was  an  appropriation  by  act 
of  the  Legislature. 
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On  the  other  hand^  this  court  has  held 
that  a fund,  raised  by  an  act  for  a 
special  purpose,  could  not  be  paid  out 
of  the  state  treasury  except  upon  an 
appropriation  by  an  act  of  the  Legla- 
latixre.  State  exrel.  Fath  et  al«  v« 
Henderson,  160  Mo.  190,  loc.  clt*  214, 
60  S.W*  1093;  State  ex  rel*  v.  Gordon, 
236  Mo.  142,  loc.  clt.  158,  139  S.W. 

403.  In  the  oasa  last  cited  the  covirt 
had  under  consideration  a fimd  for  the 
support  and  maintenance  of  the  game 
department.  It  was  held  that  the 
creation  of  a special  fund  Is  not  a 
continuing  appropriation  of  the  fund, 
or  of  any  part  of  It,  to  pay  accounts 
drawn  against  It.  That  the  ox*eatlon 
of  the  fund  la  one  thing,  and  the 
appropriation  of  money  to  pay  accounts 
against  the  fund  Is  quite  another  thing. 
The  language  of  the  Constitution  Is  un- 
equivocal; It  requires  an  appropriation 
before  payment  of  money  received  by 
the  state  *fTOm  any  8o\arce  idiatsoever.  * 
The  money  collected  by  the  boe  rd  Is 
received  by  the  state;  It  goes  Into 
the  state  treasury.  To  make  It  more 
specific,  the  requirement  that  an 
appropriation  by  the  Legislature  will 
be  necessary  before  money  can  be  paid 
out  of  the  treasury  of  the  state.  It  is 
applied,  not  only  to  state  fuxxis,  but 
to  *anY  of  the  fbnds  vuader  Its  manage- 
ment.*" 


The  appropriation  set  out  at  page  11,  Section  1,  Session 
Lavs  of  1937,  appropriating  money  for  the  State  Highway  Patrol 
for  the  years  of  1937  and  1938  reads  as  follows t 

"Hljiway  Patrol.— There  Is  hereby 
appropriated  out  of  the  State  Treasury, 
chargeable  to  the  State  highway  Depart- 
ment Fund,  the  sura  of  Nine  Hundred  Ninety- 
seven  Thousand  One  Hundred  Sixty  Dollars 
($997,160.00)  to  pay  the  salaries  and 
per  diem  of  the  State  Highway  Patrol,  Its 
officers  and  employees,  and  for  the  pur- 
chase, replacement  and  repair  of  property, 
equipment  and  supplies,  and  for  the  ad- 
mlnlatx*atlon  and  operating  expenses  of  the 
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State  Hlghaay  Patrol,  as  follows:" 

It  appropriates  nine  hiindred  ninety-seven  thoxisand  one  hundred 
sixty  dollars  ($997,160.00)  for  the  naintenanoe  of  the  Highway 
Patrol.  This  apj.ropria tion  act  includes  most  of  the  items  set 
out  in  Section  20,  page  256  of  the  Highway  Patrol  Act  of  the 
1951  Session  Laws. 

The  appropriation  act  set  out  at  page  12,  Section  1, 
Session  Laws  of  1957,  appropriating  money  for  the  administration 
of  the  Highway  Connission  and  Highway  Department  for  the  years 
of  1957  and  1958  reads  as  follows: 

"Administiation  Expenses,  Additions  and 
Operation.— There  is  hereby  appropriated 
out  of  the  State  Treasury,  chargeable  to 
the  State  Highway  Department  Fund,  the 
STJon  of  One  Million,  Eight  Hundred  Twenty- 
Eight  Thousand.  Two  Hundred  Ninety  Dollars 
($1,826,290.00)  to  pay  the  salaries,  wages 
and  per  diem  of  the  state  highway  commission 
and  the  state  hi^way  department,  the  oormls- 
sioners,  officers  and  employees,  for  the 
purchase,  repair  and  replacement  of  property 
and  equipment,  and  for  the  general  admin- 
istration and  operating  expenses  of  the 
state  highway  commission  and  ttie  state  hi^- 
way  deimrtment,  as  follows:"*  ****** 

Nothing  is  said  in  this  appropriation  about  appropriating  any- 
thing in  this  act  fcr  the  use  of  the  State  Highway  i'atirol.  It 
appropriated  one  million,  ei^t  hundred  twenty-eight  thousand, 
two  hundred  ninety  dollars  ($1,828,290.00)  for  the  department. 
Any  warrant  drawn  on  the  State  Ul^^hway  Appropriation  Act  by  the 
state  avidltor  and  accepted  by  the  state  treasurer  in  favor  of 
the  State  Highway  Patrol  would  be  null  and  void;  that  this 
appropriation  act  does  not  Indxide  maintenance  fcr  tlie  State 
Highway  Patrol,  but  appropriates  for  a different  purpose.  In 
the  case  of  State  ex  rel.  McKinley  Pub.  Co.  v.  Haokmann,  State 
Auditor,  282  S.W.  1007,  the  plaintiff  sou^t  to  mandamus  the 
state  auditor  to  ccmpel  him  to  pay  a printing  account  entered 
Into  by  contract  with  the  State  Highway  Oomnlssion.  The 
appropriation  act  of  that  year  did  not  inclxide  printing, and 
the  court  in  denying  the  peremptory  writ  said  in  paragraphs 
10  and  11  of  its  opinion: 

"It  further  appears  that  no  money  has 
been  appropriated  out  of  which  relator's 
bill,  as  herein  submitted,  can  be  paid. 

And  since  \mder  the  provisions  of  section 

19,  article  10,  of  the  ^onstltition. 
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no  money  may  be  paid  out  of  the  state 
treasury,  except  In  pursuance  of  an 
appropriation  by  law,  the  respondent 
was  and  Is  without  authority  to  Issue 
a warrant  In  payment  of  relator's  claim* 

For  It  oannot  be  said  that  a claim  Is 
paid  pursuant  to  an  appropriation  act, 
i4iere  It  la  i)ald  out  of  money  specifically 
appropriated  for  a different  purpose*" 

Since  the  legislature  has  passed  a sejiarate  appropriation 
act  appropriating  money  direct  to  the  State  Hlgh^wy  Patrol,  It 
should  be  read  In  connection  with  Section  20  of  the  State  filgh> 
way  Patrol  Act  of  the  Session  Imws  of  1931  to  ascertain  the 
Intention  of  the  legislature  In  passing  Section  20  of  the  State 
Hl^way  Patrol  Act  of  the  Session  Laws  of  1931*  If  it  was  the 
Intention  of  the  legislature  that  the  State  Highway  Patrol 
participated  in  the  appropriation  made  to  the  Highway  Commission 
and  Highway  Depca*tment,  It  would  not  have  been  neoessaz*y  to 
pass  a separ-^te  appropriation  for  the  benefit  of  the  State 
Highway  Patrol.  As  to  the  Intention  of  the  leglslatiire,  59 
Corpus  Juris,  page  961,  paragraph  571  states! 

"In  construing  a statute  to  give  effect 
to  the  Intent  or  purpose  of  the  legis- 
lature, the  object  of  the  statute  must 
be  kept  In  mind,  and  such  construction 
pl^5C0d  upon  It  as  will.  If  possible, 
effect  Its  purpose,  and  render  It  valid,, 
even  though  It  be  somewhat  indefinite* 

To  this  end  It  should  be  given  a reason- 
able or  liberal  coristznictlon;  and  If  susceptible 
of  more  than  one  construction.  It  must  be 
given  that  which  will  best  effect  Its  pur- 
pose rather  tlmn  one  which  would  defeat  It, 
even  tho  gh  such  construction  Is  not  within 
the  strict  literal  Interpretation  of  the 
statute,  and  even  though  both  are  equally 
reasonable.  Where  there  Is  no  valid  reason 
for  one  of  two  constructions,  tho  one  for 
idil(^  there  Is  no  reason  should  not  be 
adopted*  The  legislature  ca  Jiot  be  held 
to  have  Intended  something  beyond  Its 
authority  In  order  to  qualify  the  langi^ge 
It  has  used*  A statute  will  not  be  con- 
strued to  permit  an  act  to  be  done  by  In- 
direction when  the  statute  prohibits  Its 
being  done  directly." 


Mr 
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C'jNGLUSION 


In  view  of  the  above  authorities,  will  say  that  It  Is 
the  opinion  of  this  office  that  Section  20  of  the  State  Mid- 
way Patrol  Act  of  the  Session  Laws  of  1931,  does  not  empowei^ 
the  State  Midway  Cooxnlsslon  to  pay  clerks  in  the  State  Hli^li- 
way  Patrol  out  of  moneys  appropriated  to  the  State  Highway 
Department  and  State  Highway  Commission  by  the  1937  Coiiimls- 
slon.  The  appropriation  to  the  State  Hl^way  Department  and 
State  Highway  Comnlssion  does  not  set  out  specifically  that 
the  State  Hl^way  Patrol  should  participate  In  that  particular 
appropzda  tlon. 

Taking  Into  consideration  that  the  state  legislature 
saw  fit  to  make  a separate  appropriation  to  the  State  Highway 
Patrol  the  expanses  of  the  State  Highway  Patrol  can  only  be 
paid  by  warrants  drawn  by  the  state  auditor  upon  the  state 
Highway  Patrol  appropriation.  If  the  funds  to  the  appropri- 
ation to  the  State  Hi^way  Patrol  become  exhausted^  It  would 
be  illegal  for  the  state  auditor  to  draw  warrants  upon  the 
appropriation  to  the  State  Highway  Department  for  the  payment 
of  the  maintenance  of  the  State  Highway  Patrol. 

Hespectfully  submitted. 


W.  J.  bUHZj:. 

Assistant  Attorney  General 


APPRO VEDi 


TTETTATm 

(Acting)  Attorney  Oeneiral 
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CLERK  OF  THE  HANNIBAL  COURT  OP  COMMON  PLEAS: 


Is  entitled  to  added  compensation  as  Clerk 
of  the  Juvenile  Division,  and  such  compensa- 
tion should  be  based  upon  thd  population 
of  Marion  County 


April  14,  1938 


) 


Mr.  Walter  G*  Stillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal , Missouri 


Dear  Mr .Stillwell: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  from  this  Department  under  date  of 
March  31,  1938,  where,  in  your  letter,  you  state  as 
follows: 


"Qpestlon  has  arisen  as  to  the 
right  of  the  Cle  rk  of  the  Hanni- 
bal Court  of  Common  Pleas  to 
claim  added  compensation  for  the 
duties  performed  by  him  as  Clerk 
of  the  Juvenile  Division  of  the 
Hannibal  Court  of  Common  Pleas. 
The  provision  for  added  compensa- 
tion for  such  duties  performed 
by  Clerks  of  Circuit  Courts  is 
foimd  in  Section  11814a,  Laws  of 
Missouri,  1937,  page  447.  Section 
14563  R.  S.  Mo.,  1929,  provides 
that  the  Clerk  of  the  Hannibal 
Court  of  Common  Pleas  shall  be 
paid  an  annual  salary  of  Two 
Thousand  Dollars  ($2,000.00). 
Section  656  provides  that  in  cer- 
tain instances  the  term  * Circuit 
Court  ' when  used  in  any  law 
general  to  the  whole  state,  shall 
be  construed  to  include  Courts  of 
Common  Pleas.  My  C^uestion  is: 

"1.  Is  the  Clerk  of  the  Hannibal 
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Court  of  Common  Pleaa  entitled 
to  the  added  compensation  for 
the  Juvenile  duties T 

e 

"2,  If  this  be  answered  In  the 
affirmative  should  this  salary 
be  based  upon  the  population  of 
Mason  and  Miller  Townships  which 
comprise  the  territory  over  which 
this  court  has  jurisdiction,  or 
the  County  as  a whole?" 

Answering  the  above  two  questions.  In  order,  we 
say  as  follows i 

I 

Approaching  your  questions  we  will  say  at  the  out* 
set  It  seems  reasonably  clear  that  the  Hannibal  Court  of 
Common  Pleaa  being  a court  having  general  jurisdiction, with- 
in Its  territorial  llialta,ln  all  civil  and  crladjoal  actions 
to  the  same  extent  as  are  exercised  by  the  circuit  courts 
of  the  State,  such  courts  of  common  pleas  have  jurisdic- 
tion of  cases  concerning  the  treatment  and  correction  of 
delinquent  minors  as  provided  for  In  Article  IX,  Chapter 
12,  Revised  Statutes  of  Missouri  1929,  because  by  reason 
of  the  nature  of  such  cases  they  are  handled  In  the 
Juvenile  Division  of  the  court,  or,  as  named  In  Section 
14162,  Revised  Statutes  Missouri  1929,  the  "Juvenile 
Court." 


Section  656,  Revised  Statutes  Missouri  1929, 
provides  as  follows i 

"Wlienever  the  term  'circuit  court* 

Is  used  In  any  law  general  to  the 
whole  state,  the  same  shall  be 
construed  to  Include  'courts  of 
common  pleas,*  unless  such  construc- 
tion would  be  Inconsistent  with  the 
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evident  Intent  of  such  law,  or 
of  some  law  specially  applleahle 
to  courts  of  common  pleas.* 


The  aforesaid  section,  14162,  makes  It  the  duty 
of  the  clerks  of  the  several  circuit  courts  of  the  state 
to  act  as  clerk  of  the  Juvenile  court|by  reason  of  the 
provisions  of  Section  656,  aforesaid,  the  term  'court 
of  common  pleas'  Is  synonymous  with  and  construed  to 
mean  'circuit  court',  or  vice  versa.  In  this  cozmectlon 
the  St.  Louis  Court  of  Appeals,  In  the  case  of  Bell  v. 
Walkley,  S7  S.  W.  (2d)  456,  had  before  It  a contention 
that  the  Louisiana  Court  of  Common  Pleas  had  no  authori- 
ty or  Jurisdiction  to  hear  and  pass  on  the  writ  of  In- 
junction In  view  of  the  statute  seemingly  limiting 
Jurisdiction  In  the  case  of  Injiinotlons  to  the  circuit 
court.  The  Court  of  Appeals  arrived  at  the  conclusion 
that  said  Common  Pleas  Court  did  have  Jurisdiction  by 
applying  the  right  of  Interchange  of  the  terms  "circuit 
Court"  and  "courts  of  common  pleas*  under  Section  7059, 
Revised  Statutes  Missouri  1919  (now  Section  656,  Revised 
Statutes  Missouri  1929).  The  Coiu*t  said,  page  457,  as 
follows t 

"Section  7059,  Rev.  St.of  Mo. 1919, 
provides  that:  'Whenever  the  term 
"circuit  court*  Is  used  In  any  law 
general  to  the  whole  state,  the 
same  shall  be  constrved  to  Include 
"courts  of  common  pleas,"  unless 
such  construction  would  be  Inconsist- 
ent with  the  evident  Intent  of  such 
law,  or  of  some  law  specially  applica- 
ble to  courts  of  common  pleas.' 

"And  since  section  1947,  Rev.  Stat.  of 
Mo  1919,  provides  that  an  Injunction 
may  be  granted  by  the  circuit  court 
of  Judge  thereof  In  vacation,  and  by 
the  county  court  or  any  two  Judges 
thereof  In  vacation.  It  readily  ap- 
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pear a that  the  Judge  of  the  Loulaiana 
court  of  common  pleaa  haa  juriadlc* 
tlon  to  laaue  the  preliminary  writ 
of  injunction  in  vacation  made  return 
able  to  the  Loulaiana  court  of  common 
pleaa*  We  therefore  hold  that  the 
chancellor  properly  ruled  defendant* a 
plea  to  the  Jurladlction* " 


Hence,  it  ia  the  duty  of  the  Clark  of  the  Hanni- 
bal Court  of  Coamicm  Pleaa  to  act  aa,  and  he  la,  the 
Clerk  of  the  Juvenile  Divlalon  of  the  Hannibal  Court 
of  Coflmon  Pleaa* 

With  the  above  outline  a a to  Jurladlction  of 
your  court  and  the  duty  of  the  clerk  in  connection 
therewith,  aa  a premia e,  we  turn  to  the  aectlon  you 
mentioned,  namely.  Section  11814a,  Lawa  of  Miaaouri 
1957,  aa  determinative  of  the  queation  aa  to  added 
compenaatlon,  if  any,  to  your  clerk* 

We  here  quote  the  pertinent  part  of  Section 
11614a,  as  follows i 

"For  their  aer vices  aa  Clerks  of 
the  Juvenile  Courts , also  known 
or  designated  as  the  Juvenile 
Division  of  the  Circuit  Court, 
the  Clerks  of  the  Circuit  Coxu’ts 
in  all  counties  containing  leas 
than  fifty  thousand  inhabitants 
shill  receive  and  be  paid  an 
;auiual  compenaatlon  as  follows t 
* * * * ** 


It  ia  to  be  noted,  first,  that  this  section 
names  clerks  of  the  Juvenile  courts | hence,  if  we 
are  correct  in  our  premise  aforesaid  that  the 
Hannibal  Court  of  Ccoanon  Pleas  acts  as  a Juvenile 
Court  in  handling  cases  of  neglected  and  delinquent 
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minors.  It  follows  that  your  clerk,  acting  as  he 
does,  or  should,  as  Clerk  of  the  Juvenile  Court, 
comes  within  the  plain  provisions  of  said  Section 
11814a  as  to  compensation  therefor. 

Furthermore,  by  reason  of  the  provisions  of 
Section  656  aforesaid,  the  term  "Circuit  Court,"  aa 
and  where  set  forth  as  shown  In  Section  11814a  afore- 
said, can  or  should  be  read  In  this  Instance  as  "Court 
of  Common  Pleaa";  the  clerk  of  your  court  would  come 
within  the  provisions  of  Section  11814a  and  be  en- 
titled to  compensation  therein  provided  for. 

In  reaching  the  conclusion  above,  so  far  as 
It  concerns  the  Interchanging  of  the  terms  "circuit 
court"  and  "courts  of  cononon  pleas"  we  are  mindful 
of  the  concluding  language  In  Section  656,  to-wltt 

"unless  such  construction  would 
be  Inconsistent  with  the  evi- 
dent Intent  of  such  law,  or  of  some 
lav  specially  applicable  to  courts 
of  ccaBnon  pleas." 


The  provisions  of  law  creating  the  Hannibal 
Covirt  of  Common  Pleas  and  duties  and  compensation  of 
the  clerk  thereof  were  enacted  long  before  the  juvenile 
law  was  ever  heard  of,  and.  In  fact,  the  duties  and 
compensation  of  the  clerks  of  the  circuit  courts  were 
likewise  prescribed  long  before  the  Juvenile  law  s(as 
known.  The  additional  compensation  provided  for 
clerks  of  juvenile  courts  and  circuit  courts  la  merely 
an  added  provision  In  their  behalf,  and  la  in  nowise 
Inconsistent  with  any  prior  provision  of  lav  respect- 
ing their  duties  or  compensation  aa  clerks  of  circuit 
or  juvenile  courts.  It  nowhere  appears  In  Section 
14563,  relative  to  the  compensation  of  circuit 
clerks  and  the  clerk  of  the  Hannibal  Court  of  Common 
Pleas,  that  It  was  the  Intention  of  the  legislators 
that  the  compensation  of  the  Clerk  of  the  Hannibal 
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Court  of  Common  Pleas  should  be  confined  or  limited 
to  $2,000.00  and  no  more,  regardless  of  any  added 
duties  or  change  in  conditions. 

Although  it  is  possible,  of  course,  that  a 
claim  might  be  made  that  there  is  inconsistency  be- 
tween the  several  sections  of  the  statutes  herein- 
above set  forth,  so  far  as  said  interchange  of  terms 
is  concerned,  we  call  attention  to  the  rule  of 
statutory  construction  under  such  circumstances  as 
set  forth  in  Little  River  Drain.  List.  v.  Lassater, 
325  Mo.  1.  c.  500,  wherein  the  Court  aaldi 

"It  is  the  duty  of  courts,  in  con- 
struixxg  two  or  more  statutes  relat- 
ing to  the  same  subject,  to  read 
them  together  and  to  harmonize  them, 
if  possible,  and  to  give  force  and 
effect  to  each." 


Hence,  we  say  that  in  view  of  the  circumstances 
and  the  aforesaid  rule  of  statutory  construction, there 
can  not  be  fo\md  anything  inconsistent  in  applying  the 
provisions  of  Section  656  as  to  interchange  of  terms, 
as  aforesaid,  in  conjunction  with  Section  11814a  and 
the  further  statutes  applicable  to  Juvenile  courts  and 
the  Hannibal  Court  of  Common  Pleas. 


II 


Re]a  tive  to  your  second  question,  it  is  to  be 
noted  that  the  added  compensation  under  Section  11814a 
la  determined  upon  a population  basis, and  this  is  based  on 
the  population  of  the  county  and  not  ^y  fractio^l  part 
thereof.  Consequently,  the  Clerk  of  ihe  Hannibal  Court 
of  Common  Pleas  as  Clerk  of  the  juvenile  Court,  or  as  stand- 
ing in  the  shoes  of  a Clerk  of  the  Juvenile  Division 
of  a circuit  court,  is  entitled  to  have  the  population  of 
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Marlon  County  as  a whole  considered  in  arriving  at  the 
basla  of  the  additional  compensation  to  which  he  is 
entitled. 


However,  in  turning  to  the  census  report  for 
1930  we  find  that  the  total  population  of  Marion  Coiuity 
was  or  is  33,493,  whereas,  the  population  of  Hannibal 
alone,  and  without  taking  into  consideration  any 
additional  population  of  Mason  and  Miller  Townships, 
is  22,761. 

Section  11614a  provides  compensation  of  ^500.00 
to  the  clerk  for  the  Juvenile  work  in  all  counties  hav- 
ing a population  of  17,500  and  less  than  50,000. 
Consequently,  it  appears  Imnaterial,  at  least  from  a 
practical  standpoint,  whether  or  not  the  population  of 
the  entire  county,  or  that  of  Mason  and  Miller  Townships, 
is  taken  as  the  basis,  because  in  either  event  the  same 
results  would  be  arrived  at. 


CONCLUSION 

I 

The  Clerk  of  the  Hannlcal  Court  of  Coscnon  Pleas 
is  ent-itled  to  the  compensation  provided  for  in  Sec- 
tion 11814a,  as  Clerk  of  the  Juvenile  Court,  or  as  Clerk 
of  the  Juvenile  Division  of  the  iiannibal  Covirt  of 
Common  Pleas. 


II 

The  compensation  as  such  Clerk  should  be  based 
upon  the  population  of  Marlon  County. 

Respectfully  submitted 

J.  W.  BDPPINGION 
Assistant  Attorney  General 

APPROVED 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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taxes  are  dedicated  to  State  Highway  purposes. 
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Honorable  Loiils  V,  Stlgall 
Chief  Coiineel 
State  Hl'hvay  Consnlsslon 
Jefferson  City,  Mo. 


Dear  Mr.  Stlgall: 


This  alll  acknoTrledge  receipt  of  yotir 
letter  of  recent  date,  which  reads  as  follows: 

"During  the  past  few  months  a nxxmber 
of  Inquiries  have  been  made  concern- 
ing the  dedication  to  state  highway 
purposes  of  state  motor  vehicle 
registration  fees  and  state  gasoline 
taxes.  In  several  Instances  we  have 
been  requested  to  secure  your  opin- 
ion regarding  this  matter,  and  we 
are,  therefore,  asking  for  a rvillng 
from  you. 

"Under  the  express  provisions  of  Sec- 
tion 44a,  Article  IV,  and  Section  4, 
/irtlcle  X,  Constitution  of  Missouri, 
It  seems  to  us  quite  clear  that  such 
fees  and  taxes  are  clearly  dedicated 
to  state  highway  purposes,  not  only 
so  long  as  any  road  bonds  might  be 
outstanding,  out  even  after  the  re- 
tirement of  all  .such  oonds.  ViihlDe 
the  Constitution  does  not  fix  the 
rates  of  these  taxes,  and  while  the 
Legislature  might  abolish  them  alto- 
gether, nevertheless  so  long  as  the 
General  Assembly  provides  for  the 
collection  of  such  taxes,  all  of  the 
proceeds  must  be  used  for  the  various 
state  highway  purposes  outlined  In 
Section  44a. 
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"V^e  are  fomarding  herewith  a copy  of 
a speech  delivered  by  Mr.  C.  W. 
Brown,  Chief  Engineer,  before  the 
American  Road  Builders  Association 
In  New  Orleans  January  13,  1957,  as 
it  contains  a historical  suimrary  of 
the  constitutional  amendments  and 
statutes  relating  to  dedication  of 
these  taxes  to  state  highway  px>r- 
poses. 

"We  will  indeed  appreciate  an  opinion 
from  you  regarding  this  matter  and 
advising  us  whether  or  not  we  are 
correct  In  the  Interv-retation  which 
we  have  made,  as  outlined  above." 


In  the  general  election  on  i^ovember  2,  1920, 
the  people  of  Missouri  amended  Article  IV  of  the  Con- 
stitution by  adding  a now  section  known  as  Section  44a, 
said  amendment  being  fotuid  at  page  707,  Laws  1921,  said 
amendment  providing  in  part  as  follows  j 

" Any  motor  vehicle  registration 
fees  or  license  fees  or  taxes,  autho- 
rized by  law,  except  the  property 
tax  thereon,  less  the  coat  and  expense 
of  collection  and  the  cost  of  maintain- 
ing any  state  highway  department  or 
conrrlsslon,  authorized  by  law,  shall, 
after  the  Issuance  of  such  bonds,  and 
so  long  as  any  bonds  herein  authorized 
are  unpaid,  oe  and  stand  appropriated 
without  legislative  action  for  and  to 
the  payment  of  the  ‘principal  of  the 
said  bonds,  and  shall  be  credited  to 
a sinking  fund  to  be  provided  for  by 
law.  " 


Said  amendment  (Section  44a}  was  amended  by  the 
people  at  a special  election  held  Axigust  2,  1921  so  as  to 
jr  ovlde  for  payment  of  the  Interest  on  bonds  as  well  as 
the  principal  of  said  bonds  out  of  the  motor  vehicle  li- 
cense fees.  Said  latter  amended  section  Is  foimd  at  page 
196,  Laws  1921,  First  Extra  Session. 
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By  tlie  foregoing  r^mendments.  It  will  oe  seen 
that  the  motor  vehicle  registration  fees,  less  the  costs 
of  their  own  collection^  were  dedicated  to  two  purposes, 
viz : 


(1)  Defraying  the  cost  of  maintaining  any 
State  Highway  Department  or  Coiwrxisslon  authorized  by 
law,  and 


(2)  t'ayment  of  the  principal  and  Interest 
of  bonds  Issued  for  road  p\u*poses. 


In  dlscusslzig  the  fund  created  by  motor  vehicle 
license  fees,  the  Supreme  Court,  in  the  case  of  State  ex 
rel.  vs.  Hackmann,  282  S.  Hi,  l.c.  1011,  said: 

"It  thus  appears  that  not  only  Is  the 
fund  public  revenue  or  state  money, 
but  it  is  public  revenue  of  a very 
extraordinary  kind,  levied-,  col- 
lected, and  held  by  the  state  for 
two  specific  public  uses,  the  major 
use  of  which  Is  the  payment  and  re- 
tirement of  state  bonds." 


prior  to  the  general  election  of  November  7, 
1922,  Section  4 of  Article  X of  the  Constitution  of  Mis- 
souri read  as  follows: 

"All  property  subject  to  taxation 
shall  be  taxfd  In  proportion  to  its 
value . " • 


In  that  general  election,  the  people  amended 
said  section  by  adding  thereto  the  following  proviso 
found  at  page  392,  Laws  1923: 

"provided,  that  all  motor  vehicles 
subject  to  taxation  In  this  state 
shell  be  subject  to  license  taxes, 
the  rate  for  state  and  nnuilcipal 
purposes  to  bo*  fixed  by  the  general 
assembly;  so  long  as  any  road  bonds 
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of  the  state  authorized  by  section 
44a,  of  article  4,  of  the  Constitu- 
tion, are  outstanding  a sufficient 
amount  of  such  license  taxes  col- 
lected by  the  state  shall  be  and 
stand  appropriated  without  legisla- 
tive action,  for  and  to  the  payment 
of  the  principal  and  Interest  of  such 
boisds,  and  the  remainder  of  such 
funds  less  the  cost  and  expenses  of 
collection  and  the  cost  of  maintain-  . 
Ing  any  state  lili:hway  department,  or 
cosc:  Isslon,  shall  be  used  In  road 
and  bridge  construction  and  mainten- 
ance of  roads  In  such  manner  as  may 
be  prescribed  by  law," 


By  the  foregoing  amendment  to  Section  4 of 
Article  X,  the  people  re-afflnqed  the  dedication  of 
motor  vehicle  registration  fees  found  In  the  amendments 
of  1920  and  1921  to  Article  4 of  the  Constitution  to  the 
payment  of  the  principal  and  Interest  of  road  bonds,  and 
went  f\u*ther  and  dedicated  the  remainder  of  such  funds, 
less  the  cost  of  their  own  collection  and  the  cost  of 
maintaining  any  State  Highway  Department  or  Commission, 
to  use  In  road  and  bridge  constiructlon  and  maintenance 
of  roads.  Therefore,  by  this  latter  amendment,  the 
people  dedicated  the  motor  vehicle  registration  fees 
to  the  following  purposes: 

(1)  Payment  of  principal  and  Interest  on  road 
bonds  Issued  under  authority  of  Section  44a,  Article  4 
of  the  Constitution,  (2)  cost  and  expenses  of  collect- 
ing such  registration  fees,  (3)  coat  of  maintaining  any 
State  Highway  Department  or  Comnlsslon,  and  (4)  construc- 
tion of  roads  and  bridges  and  maintenance  of  roads  In 
such  manner  as  may  be  prescribed  by  law.  By  this  amend- 
ment, therefore,  the  motor  vehicle  registration  foes  were 
"earmarked"  for  certain  ptnrpooes  by  the  peop]e  . 

At  the  general  election  on  November  4,  1924, 
the  people,  b,,  adopting  Initiative  {reposition  #5  found 
at  page  282,  Laws  1925,  levied  a tax  of  2|^  per  gallon  on 
motor  vehicle  fuel,  (hereafter  referred  to  as  the  gaso- 
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line  tax)  and  also  Increased  the  motor  vehicle  registra- 
tion fees*  Section  2 of  said  act  reads  as  follows: 

"For  the  j^urpose  of  ^^rovldlng  f\mds 
to  complete  the  construction  of  and 
for  the  maintenance  of  the  State 
Highway  System  of  thJs  state  as 
designated  by  law  there  Is  hereby 
provided  a license  tax  equal  to 
two  cents  per  gallon  of  motor  ve- 
hicle fuels  as  defined  In  this  act 
used  in  motor  vehicles  on  the  pub- 
lic highways  Of  the  state,  which 
license  tax  shall  apply  and  become 
effective  January  1,  1926*  " 


Section  15  of  said  act  reads  In  part  as  follows: 

"For  the  purpose  of  providing  addltlon- 
al  funds  to  compTete  the  e^struction 
o7  and  tor  the  mintenyice  of  IJae 
state  highway  system  of  this  siate 
the  annual  fees  for the  state  regis- 
tration of  motor  vehicles  shall,  be- 
ginning January  51,  1925,  be  in- 
creased by  the  following  amovints, 
over  the  fees  now  fixed  by  law:  •* 


It  will  be  seen  that  the  declared  p\irpose  of 
levying  the  gasoline  tax  and  of  Increasing  the  motor 
vehicle  registration  fees  was  to  provide  funds  "to  compJe  te 
the  construction  of  and  for  the  maintenance  of  the  State 
Highway  System  of  this  State,"  This  law  adopted  by  the 
people  recognized  the  previous  dedication  of  registration 
fees  to  Highway  purposes  as  contained  In  the  amendment  to 
Section  4 of  Article  10,  supra,  and  In  addition  It  speci- 
fied that  the  gasoline  tax  should  f>e  used  for  Highway  pur- 
poses. 

Section  17  of  this  act  specifically  directed 
the  disbursement  of  the  funds  provided  for  by  the  act. 

This  initiative  proposition  being  a law  with  as  much 
force  as  an  act  of  the  legi8lat\u?e,  the  expenditure  of 
these  funds,  as  set  out  In  Section  17,  would  be  carry- 
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Ing  out  the  provisions  of  the  amendment  to  Section  4, 
Article  10,  supra,  as  to  the  use  of  motor  vehicle 
registration  fees.  Likewise,  the  people  by  such  a law 
had  the  right  to  "earmark”  the  gasoline  tax  as  they 
did,  and  such  "earmarking"  of  the  gasoline  tax  would 
hold,  unless  othex*wise  changed  by  later  laws  of  the 
Legislature  or  by  the  people,  therefore,  upon  the 
adoption  of  the  foregoing  Initiative  proposition  by 
the  people,  both  motor  vehicle  registration  fees  and 
gasoline  taxes  were  dedicated  to  Highway  purposes,  the 
former  by  constitutional  amendments  and  the  latter  by 
a law  adopted  by  the  people . 

Further  carrying  out  their  declared  piirpose 
of  completing  a State-wide  road  system  and  of  dedicating 
motor  vehicle  registration  fees  and  gasoline  taxes  to  the 
payment  of  same,  the  people  of  Missouri,  at  the  general 
election  on  November  6,  1928,  adopted  an  amendment  to 
Section  44a  of  Article  4 of  the  Constitution,  said  new 
amendment  embracing  much  of  the  previous  Section  44a 
and  making  enlarged  provisions  for  Highway  construction 
and  maintenance. 

Said  amendment  Is  foxind  at  page  453,  Laws  1929. 
After  providing  that  motor  vehicle  registration  fees  and 
gasoline  taxes,  less  certain  costs  and  expenses,  shall 
stand  appropriated  to  the  payment  of  the  principal  and 
Interest  of  road  bonds  so  long  as  the  same  remained 
outstanding,  said  amendment  x^x'ovldes: 

If  In  any  year  there  should  be 
any  balance  In  the  state  road  bond 
Interest  and  sinking,  f\md  beyond  the 
requirements  of  the  next  succeeding 
calendar  year  for  Interest  and  sink- 
ing fund  of  the  said  bonds,  such  bal- 
ance shall  be  transferred  and  credited 
to  the  state  road  fund  to  oe  ad- 
ministered and  expended  tinder  the 
direction  and  supervision  of  the 
state  highway  ccmmlsslon  for  the  fol- 
lowing purposes  I (Enumerating  nu- 
merous highway  purposes) 

"After  tiie  principal  and  Interest  of  • 
all  said  bonds  shall  have  been  paid. 
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all  state  motor  vehicle  registration 
fees,  llncese  fees  or  taxes,  autho- 
rized by  law,  on  motor  vehicles  (ex- 
cept the  property  tax  on  motor  ve- 
hicles and  state  license  fees  or 
taxfs  on  motor  vehicle  cotmon  carriers) 
and  also  all  state  taxes  on  the  sale  or 
use  of  motor  vehicle  fuels,  authorized 
by  law,  less  the  expense  of  the  collec- 
tion of  such  registration  fees  and  li- 
cense taxes  on  motor  vehicles  and  taxes 
on  the  sale  or  use  of  motor  vehicle 
fuels  end  less  also  the  cost  of  main- 
taining the  state  highway  department 
and  the  state  highway  consnlssion  and 
the  cost  of  administering  and  enforc- 
ing any  state  motor  vehicle  law  or 
traffic  regulation,  shall  be  and 
stand  appropriated  without  legislative 
action  to  the  state  road  fund,  to  be 
administered  end  expended  under  the 
direction  and  supervision  of  the  state 
highway  commission  f or  the  piirposes 
and  in  the  manner  hereinbefore  sot 
forth.  " 


Therefore,  by  the  foregoing:  amendment,  it  is 
clear  that  the  people  have  definitely  said  tixat  so  long 
as  road  bonds  are  outstanding,  the  surplus  of  the  regis- 
tration fees  and  gasoline  taxt-s  remaining;  after  retiring 
matxarlng  bonds  shall  be  used  for  Highway  pvirposes,  and 
that  after  all  tiie  bonds  and  Interest  have  been  paid,  then 
all  of  such  registration  fees  andgasoline  taxes,  less 
certain  enumerated  costs  and  expenses,  shall  be  expended 
\mder  the  direction  and  supervision  of  the  State  Highway 
Commission  for  Highway  purposes. 

It  is  to  be  noted  that  the  amendment  of  1928 
re-afflrms  the  dedication  of  motor  vehicle  registration 
fees  contained  in  the  amendment  to  Section  4 of  Article 
10  adopted  in  1922,  and  the  dedication  of  tlio  gasoline  taxes 
contained  in  Initiative  proposition  adopted  by  the 
people  in  1924.  In  all  three  Instances,  the  people  have 
spoken  direc1)ly  on  the  questions,  and  in  their  last  ex- 
pression they  have  adopted  their  ];revlou8  declarations 
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contained  In  the  first  two.  It  woiild  seen  that  the 
people  have  spoken  In  such  plain  language  ns  to  the 
dedication  of  the  registration  fees  and  g aaollne  tax 
that  there  can  be  no  question  as  to  their  Intention. 

The  amendment  further  provides  that  such  registration 
fees  and  gasoline  taxes  cannot  be  Increased  for  a period 
of  ten  years  after  the  adoption  of  the  amendment,  unless 
the  same  shall  not  be  sufficient  to  produce  f\mds  requisite 
to  pay  the  costs  and  expenses  enxnnerated  In  the  amendment, 
and  the  bonds  and  Interest,  and  provide  for  the  proper 
maintenance  of  State  highways.  In  which  event  the  jLegls- 
latvire  may  Increase  such  rates  and  taxes  to  an  amount 
svifflclent  to  provide  for  such  payzoents  and  the  proper 
maintenance  of  State  hl;^ways. 

The  amendment  fru'ther  provides  that  If  the  said 
fees  and  taxes  should  not  be  siifflclent  to  pay  the  expen- 
ses therein  authorized  and  make  provision  for  the  sinking 
fund  and  Interest  on  the  bonds  and  also  for  suit  able  and 
proper  malnte^nce  of  State  hi)  hways,  then  not  more  than 
? 6b, 000,000  of  the  said  bond  sno\ild  oe  Issued  In  addition 
to  those  already  authorized.  All  of  the  language  of  the 
said  amendment  clearly  Indicates  that  the  funds  arising 
from  said  registration  fees  and  gasoline  taxes,  after 
payment  of  bonds  and  Interest  and  certain  costs  and  expen- 
ses, shaxGd  be  used  for  constructing  and  maintaining  the 
State  Highway  system. 


CONCLUSION. 


It  Is  therefore  the  opinion  of  this  office  that 
State  motor  vehicle  registration  fees  and  State  gasoline 
taxes  are  dedicated  to  the  following  purposes: 

(1)  The  expense  of  collection  of  said  fees  and 

taxes, 

{li)  The  cost  of  maintaining  the  State  Highway 
Department  and  the  State  Highway  Cocsnlsslon, 

(3)  The  cost  of  administering  and  enforcing  any 
State  motor  vehicle  law  or  traffic  regxilatlon. 
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(4)  Fayment  of  principal  and  Interest  of  i^onds 
Issued  under  authority  of  Section  44a  of  Article  4 of 
the  Constitution,  and 

(6)  The  construction  and  maintenance  of  a State 
Hlf^hway  road  system  and  other  Highway  purposes  entunerated 
In  Section  44a,  page  453,  Lavs  1920. 

It  necessarily  follows  that  said  fxuida  could 
not  bo  used  for  any  other  purposes  than  the  foregoing. 


Respectfully  submitted 


HARRY  H.  KAY 

Assistant  Attorney  General 


AFFROVEDi 


J.  1."Ta7LoS 

(Acting)  Attorney  General 


HHK:FE 


STATE  ROAD  FUND;  --  Money  paid  to  the  State  by  the  Federal 

Government  for  highway  purposes  must  go  into  the  State 
Treasury,  and  can  be  expended  only  upon  warrants  is- 
sued  pursuant  to  appropriations. 


July  1,  1938 


f 


Honorable  Louis  V*  Stigall 
Chief  Coxmsel 

Mo.  State  Highway  Department 
Jefferson  City,  Missouri 


Dear  Mr.  Stigall: 


V.e  are  In  receipt  of  yo\u:*s  of  the  17th,  which  reads 
as  follows: 

"In  compliance  with  the  request  of  the  State 
Auditor  and  the  State  TTeesiurer,  and  In  ac- 
cordance with  your  suggestion,  wo  are  writing 
to  request  jovr  opinion  concerning  the  powers 
of  the  State  Highway  Commission,  the  State 
Auditor  and  the  State  Treasurer  under  the 
circumstances  hereinafter*  outlined, 

"The  appropriation  for  the  1937i*58  biennial 
period  for  the  construction  and  maintenance 
of  state  highways  was  $30,000, OCX).  Section  3 
of  the  act  approved  April  16,  1937,  pages  1£, 

13,  14  and  16,  Session  Laws  of  1937.  On  June 
1,  1938,  there  remained  an  unexpended  balance 
of  said  $30,000,000  of  $9,527,732. 

"The  amount  which  we  estimate  must  be  paid  out 
of  this  appropriation  between  now  and  December 
31,  1938,  Is  $8,909,(X}0.  This  latter  sum  In- 
cludes the  cost  of  maintaining  the  state 
highways  and  the  amounts  which  must  be  paid 
on  fixed  obligations  already  finally  In- 
CTirred.  This  ’^uld  leave  available  only  the 
sum  of  $618,(XX),w '>lch  could  be  charged  against 
said  $30,CKX},(XKj  appropriation. 

"For  the  federal  fiscal  year  beginning  July, 

1937,  certain  grants  were  made  by  the  Govern- 
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ment  to  the  State  for  grade  separation  and 
forest  highway  prirposes.  of  these 

grants  represent  one  hxmdred  per  cent  pay- 
ments by  the  Ck>vernment  and  do  not  have  to 
be  matched  with  state  ftinds.  Under  the 
rules  and  regulations  of  the  B\ireau  of 
x'ubllc  Roads,  full  payment  for  all  such 
work  must  be  made  by  the  Coonlssion,  the 
State  thereafter  being  relmbvirsed  In  f\ill 
for  all  such  payments,  but  only  after  the 
final  completion  of  the  particular  projects. 

Ihe  balance  of  these  funds  available  to 
the  State  la  approximately  $1,400,000* 

The  Bureau  of  Public  Roads  has  ruled  end 
Is  now  Insisting  and  demanding  that  ap- 
proximately all  of  said  $1,400,000  be 
placed  \mder  contract  this  summer,  and 
that  as  much  of  such  work  as  Is  possible 
be  completed  before  January  1,  1959. 

"The  Conmlsslon  now  finds  Itself  In  the 
position  of  being  required  to  place  under 
contract  and  pay  for  .erhaps  the  full  $1,400,000 
worth  of  such  work  before  January  1,  1939,  or 
lose  a considerable  portion  of  these  grants. 
Obviously,  with  only  $616,000  remaining  In 
the  $30,000,000  appropriation,  such  work 
cannot  be  paid  for  In  full  out  of  such  ap- 
propriation. However,  the  Government  owes 
the  Coomlsslon  $652,000  reimbursement  for 
state  funds  advanced  In  payment  of  the 
Government's  share  of  federal  aid  projects. 

If  some  legal  method  could  be  devised  where- 
by such  $652,000  and  other  funds  hereafter 
paid  by  the  Government  up  to  January  1, 

1939,  would  not  have  to  be  placed  In  the 
State  Road  fhind  but  could  be  placed  In  a 
special  fluid  and  paid  out  during  the  next 
five  months  on  state  highway  projects,  or 
used  as  a revolving  fund,  our  present  dif- 
ficulty would  be  solved,  and  the  Gtate 
would  be  In  no  danger  of  losing  any  of  these 
federal  grants.  If  even  amount  as  small  as 
$250,000  could  be  placed  In  such  special 
fund  and  used  as  a revolving  fund,  this 
danger  would  be  averted. 
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"We  believe  that  It  would  be  legal  end 
proper  ^mde^  the  circumstances  for  the 
Cosr.lsclon  to  request  the  StatS  Auditor 
and  the  State  Treasurer  to  receive  this 
$652,CX}0y  and  other  federal  funds,  place 
them  In  a special  trust  fund,  and  pay  them 
out  upon  requisition  by  the  Coranlsslon 
for  state  highway  work.  We  are  enclosing 
herewith  a short  brief  outlining  our 
position  as  to  the  law  In  this  matter* 

"The  Highway  Commission  desires,  of  course, 
to  proceed  according  to  law,  end  to  mEdce 
no  request  of  the  State  Auditor  and  the 
State  Treasurer  which  would  not  have  the 
approval  of  yotar  office.  Therefore,  prior 
to  taking  any  action  whatever,  we  are  re- 
questing that  you  advise  us  if  under  the 
circumstances  It  would  be  proper  for  the 
Commission  to  request  these  other  offi- 
cers to  receive  these  funds,  place  them 
in  a *speeial  trust  fund,  end  pay  them 
out  upon  the  CoTi-mlssion's  requisition, 
and  at  the  end  of  the  biennial  period^ 
transfer  the  unexpended  balance  of  the 
ftmd  to  the  ^ilfate  Road  i^lnd• 


The  question  presented  by  your  letter  narrows  down 
to  this:  Can  the  money  which  the  Federal  government  will  pay 
back  to  the  State  of  Missouri  by  way  of  reimbursement  for 
similar  amoTints  paid  out  by  the  State  In  road  construction, 
be  placed  In  a separate  fund  from  the  State  Road  Fund  and  be 
ejqpended  upon  requisitions  of  the  Highway  Coirnilssion? 

Article  IV,  Section  43  of  the  Constitution  of  Mls- 
ao\irl  provides  as  follows: 

"All  revenue  collected  and  moneys  received 
by  the  State  from  tiny  sotirce  wnatsoeyer 
shall  rd  Inio  the  treasury,  and  the  General 
Assembly  shall  have  no  power  to  divert  the 
same,  or  to  permit  money  to  be  drawn  from 
the  treesiiry,  except  In  pursuance  of 
regular  appjroprlations  made  by  law.  **  " 


Hon.  Louis  V.  Stigall 


-4- 


July  1,  1938 


Section  11425«  S.  Uo.  1929  reads  in  part  as 

follows : 


"The  state  treasurer  shall  receive 
and  keep,  as  provided  by  law,  all 
the  moneys  of  the  state  not  expressly 
required  by  law  to  be  received  and 
kept  by  some  other  person;  distmrse 
the  public  moneys  upon  warrants  drawn 
on  the  treasury  according  to  law,  and 
within  the  time  limited  in  the  Con- 
stitution, and  not  otherwise;  " 


It  is  clear  from  the  foregoing  constitutional  pro- 
vision that  the  money  under  discussion  is  money  derived  by 
the  State  from  a certain  sotirce,  ,and  therefore  such  money 
must  go  into  the  State  Treasiary.  The  said  constitutional 
provision  and  also  the  statute  above  quoted  forbids  the 
disbtirsement  of  such  money,  except  in  pursuance  of  regular 
appropriations  and  upon  warrants  issued  in  accordance  with 
such  appropriations. 

Furthermore,  Article  X,  Section  19,  Constitution 
of  Missouri,  reads  in  part  as  follows: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  aiay  of 
the  funds  tinder  its  management,  except 
in  ptiTouance  of  an  appropriation  by 
law;  " 


It  is  true  that  Section  6106,  K.  S.  Uo«  1929  pro- 
vides that  the  monies  due  to  the  State  of  Missoiuri  from 
the  United  States  by  reason  of  highway  construction  shall 
be  received  by  the  State  Ireasurer  and  deposited  in  a 
separate  fund  end  paid  out  by  the  State  llreasurer  on 
requisitions  drawn  by  an  officer  of  the  State  Highway  Com- 
mission on  a warrant  of  the  State  Auditor.  Said  latter 
section  further  provides  that  no  appropriation  shall  be 
necessary  for  the  expenditure  of  such  funds.  Said  Section 
8106  was  passed  at  the  First  Lxtra  Session  of  1921  (see 
Section  16,  page  151,  Laws  Mo.  1921,  First  Extra  Session) 
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Hovever,  In  1931  the  Legislature » by  an  act 
which  appears  at  pages  319o320,  Laws  Mo.  1951 « made 
different  provisions  for  the  handling  of  these  particu- 
lar funds  cosd.ng  to  the  State  from  the  Federal  government. 
Section  8147  reads  as  follows t 

"There  la  hereby  created  a state  road  fund 
which  shall  receive  all  moneys  from 
sale  of  bonds  and  all  moneys  »;lven  the 
state  by  the  United  States  government 
tor  road  PTirposes  and  the  balance  from 
the  state  hl^^hway  maintenance- construct  ion 
fund  as  provided  In  section  6146  of  this 
article.  Appropriations  from  this  fund 
shall  be  made  oxily  for  the  purpose  of 
constructing  state  highways  and  for 
carrying  Into  effect  the  provisions  of 
section  44a,  Article  4,  of  the  Consti- 
tution of  Missouri.  (Laws  1929,  p.  67, 

Sec.  4.)  " 


This  later  expression  of  the  Legislature  definitely 
reculres  the  funds  received  from  the  United  States  govern- 
ment to  go  into  the  State  Road  Fund.  Said  later  arrange- 
ment also  provides  for  appropriations  from  this  fund, 
which  is  made  up  In  part  of  funds  xeceived  from  the  Federal 
fovernment.  This  later  arrangerent  definitely  marks  these 
funds  coming  from  the  Federal  government  as  State  money. 

In  the  case  of  State  ex  rel.  vs.  ooard  of  Regents, 
264  S.  W.  l.c.  701,  the  Supreme  Court  aaldi 

"In  the  foregoing  discussion  of  the  con- 
stitutional provision  Invoked  by  relator, 
we  have  stated  generally  that  no  statute 
required  the  jayment  Into  the  state 
treasury  of  the  money  here  In  contro- 
versy, and  that  a statutory  enactment 
was  a i)rerequlslte  to  such  payment 
and  Its  receipt  and  deposit  by  the 
treasvirer  to  entlde  It,  under  the  Con- 
stitution, to  be  classified  as  State 
money." 
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Even  absent  the  constitutional  provision  above 
referred  to  (Article  IV,  Section  43),  the  foregoing 
statute  (Sec.  8147)  definitely  requires  the  partlctilar 
funds  In  question  to  bo  paid  Into  the  State  treasury. 

This  latter  section  therefore  definitely  marks  the  ftmds 
as  State  money.  Being  State  money,  the  treasurer  can 
only  pay  It  out  In  accordance  with  regular  appropriations 
by  the  Leglslattre. 

The  State  has  spent  Its  own  money  to  construct 
certain  roads  upon  a ^romlso  from  the  Federal  government 
that  It  will  be  reimbursed  to  a certain  extent  for  such 
expenditures.  The  money  of  the  State  of  lllsscurl  has 
therefore  been  expended  by  way  of  an  advancement  to  the 
Federal  government.  The  money  which  the  Federal  govern- 
ment pays  back  to  the  State  really  represents  a replace- 
ment of  the  State's  money,  and  for. this  reason  also,  the 
fluids  which  are  paid  to  the  State  under  such  an  arrange- 
ment really  oeeome  the  State's  money,  since  It  replaces 
the  State's  monsy  which  has  been  expended. 

We  cannot  escape  the  conclusion,  therefore,  that 
both  by  the  provisions  of  the  Constitution  and  applicable 
statutes,  the  funds  coming  from  the  Federal  government  to 
the  State  for  highway  purposes  can  be  received  only  by 
the  State  Treasurer,  and  that  after  received  by  him, 
they  can  be  paid  out  only  upon  ep..ropriations  by  the  Legis- 
lature. 


CONCLUSIOM. 

It  Is,  therefore,  the  opinion  of  this  office  that 
money  due  and  to  be  paid  to  the  State  of  Missouri  by  the 
Federal  government  for  highway  purposes  or  by  way  of  re- 
imbursement of  the  State  for  similar  sums  expended  by  It 
for  highway  purposes,  must  be  paid  Into  the  State  treasury 
and  be  withdrawn  from  the  State  treasury  only  upon  warrants 
Issued  pxirsuant  to  regxilar  appropriations  by  the  Legislature. 

Respectfully  submitted 


HARliY  H.  KAY 

Assistant  Attorney  General 

AFRROVEDi 


J.-E.  TAYLOR 

(Acting)  Attorney  General 


NEPOTIiSM*  Ifi  a candidate  for  presiding  Judge  Is  elected  ^d 

votes  for  the  appcjjatment  of  his  w^  fe  r.  ol^  ted  nephe 
as  Superintendent  of  the  Infirmary,  he  Is  suhjeot  to 
ouster j if  he  does  not  conspire,  connive  or  agree  to 
the  appointment  and  votes  against  the  same,  he  la 
not  subject  to  ouster, 

July  29,  19S8 
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Honorable  Walter  S.  otillwell 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  3irt 


Bils  Departaent.  aeknowlodgea  reeeipt  of  your 
letter  of  July  19tkx,  idierein  you  make  the  folloving 
inquirrt 


-\  ■ 
\ 


aa  poaaible . 

Stejdxen  Drake  is  nov  aeting  in  the 
capacity  of  Superintendent  of  thm 
County  Infirmary^  haring  been  here* 
tofore  appointed  to  each  a position 
by  the  Oouniy. Court*  Mr*  toake  is 
a blood  nepheo  of  Mre*  G*  G«  StrletoK 
sikoee  is' nov  a oandidate  for 

the  offloe  of  Presiding  Judge  of 
a County,  MisaoiunL. 


-•'•  V . 


‘ o 


"If  Mr,  TUrleton  lAkould  be 
sleeted  to  the  office  of  preaid* 
ing  Judge  of  ttile  eounty#  vould- 
the  then  County  Court  Tiolato 


the  oonetitutionel  provision  a a 
to  nepotism  by  re*appointing 
Mr,  Drake  to  this  poeitionT” 


Yoxir  request  inTolres  the  oonstruotion  of  Artiele 
XIV,  Section  13  of  the  Constitution  of  kiaeouri,  or, in 
other  vorde,  oosmonly  referred  to  as  the  "nepotism  section.” 
Said  section  is  as  follovsi 


Hon*  Walter  Q,  ;>tlxiwell 


>2 


July  29^  1956 


"Any  jmblic  officer  or  employe  - 
of  this  3tate  or  of  any  political 
subdivision  thereof  who  shall,  by 
virtue  of  said  office  or  employment, 
h:.ve  the  right  to  name  or  appoint 
any  person  to  render  service  to 
the  iitate  or  to  any  political  sub- 
division thereof,  aind  who  shall 
name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her 
office  or  employment," 

The  general  principle  which  this  Department 
has  followed  with  reference  to  determining  relationship 
by  affinity  is  contained  in  2 C,  J,  378,  as  follows! 

"Blood  relations  of  the  fansband 
and  blood  relations  of  the  wife 
are  not  related  to  eai^  otbmr  by 

affinity.  Nor  does  the  term 
’affinity*  ordinarily  include  the 
person  related  to  the  spouse 
simply  by  affinity, " 

■^'he  principle  is  found  enunciated  in  the  iLnoyelo- 
paedia  Brittanioa,  11th  Ed.,  Vol.  1,  page  301  as  follower 

"The  marriage  having  made  them  one 
person,  the  blood  relations  of  each 
are  held  as  related  by  affinity 
in  the  same  degree  to  the  one 
spouse  as  by  consanguinity  to  the 
other.  But  the  relation  is  only 
with  the  married  parties  themselves 
and  does  not  bring  those  in  affinity 
with  them  in  affinity  with  each 
other)  so  a wife's  sister  has  no 
affinity  to  her  husband's  brother," 

-applying  that  principle  to  the  relation  v/hlch  you 
state  exists  with  reference  to  the  blood  nephew  of  Mrs, 
Tarleton,  vfhose  husband  is  a candidate  for  presiding  Judge 


Hon*  Waltor  0*  StiUvell 
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of  Marlon  County,  «e  az>«  of  th«  opinion  that  tha  relation 
existing  is  one  pr<^bited  by  tbe  nei>otism  seotlon* 

V<e  next  discuss  the  affect  of  !Jp*  Tarleton  in 
the  event  he  Is  elected,  and  i^r*  I^ke  Is  re-appointed  as 
Superintendent  of  the  County  Infirmary, 

A situation  similar  in  nature  and  iKhereln  the 
principle  can  be  applied,  arose  in  a decision  from  Miller 
Coxmty,  Missouri,  in  the  case  of  dtate  ex  inf*  McKittriok 
V*  ><hlttle,  33  C*  V/*  (2d}  100,  1*  c*  101.  In  discussing 
the  nepotism  p3^ovision.  Judge  Gantt  says: 

"^e  amendment  is  directed  against 
officials  idio  shall  have  (at  the  time 
of  the  selection}  'the  right  to  nasie 
or  appoint*  a person  to  office.  Of 
course,  a board  acts  through  its 
official  members*  or  a majority 
thereof*  It  at  ihe  tJjse  of  the  eelee- 
tiom  a member  haa  the  (pomer)» 

either  by  oaetiag  a deeldlng  rote  or 
otherwiss^  to  name  or  appoint  a person 
to  office,  and  exercises  said  right 
(power)  in  favor  of  a relative  within 
the  prohibited  degree,  he  violates  the 
amendinent*  In  this  case  it  is  admitted 
that  respondeat  had  auoh  power  at  the 
time  of  the  selection,  and  that  hc.^exerclsed 
it  by  nami ng  and  appointing  his  first 
cousin  to  the  position  of  teacher  of 
the  school  in  said  district,” 

In  the  case  of  State  ex  inf,  ^111  s v,  Ferguson, 
333  Mo,  1177,  Judge  Hays  hold  that  a mayor  in  appointing 
his  first  cousin  to  the  position  of  pumper  of  the  water 
works,  is  subject  to  ouster  as  follows: 

”A  mayor  of  a city  of  the  third 
class,  in  appointix:g  his  first 
cousin  to  the  position  of  pumper  of 
the  waterworks  system  of  the  city, 
violated  the  nepotism  amendinent 
to  the  State  Constitution,  Section 
13,  -article  XIV,  and  thereby  for- 
feited his  right  and  title  to  the 
office  and  was  subject  to  ouster  in 
quo  warranto  proceeding,” 


Hon.  ‘.Valter  (i.  otlllwell 
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A more  recent  case  Is  that  of  State  ex  rel« ' 
McKit trick  Becker,  81  S«  W,  (2d)  948,  idilch  decision 

was  also  written  by  Jxidge  Hays  and  will  be  referred  to 
again  in  our  ultimate  conclusion*  ^^10  court  held  as 
follows: 


”Two  of  judges  of  Court  of  Appeals 
could  in  exercise  of  their  Juris« 
diction  appoint  first  cousin  of 
third  judge  as  commissioner,  and 
such  appointment  would  not  violate 
provision  of  Constitution  forbidding 
officers  to  appoint  relatives  to 
public  service,  where  third  judge 
refrains  from  voting  and  other 
judges  exercise  appointive  power 
free  from  coi^vanoe,  agreement,  or 
conspiracy  (^onst«  art*  14,  see* 

13,  adopted  in 

Another  decision  with  reference  to  nepotism  is 
that  of  State  ex  inf*  Norman  v*' Bills,  328  Mo*  154,  idiioh 
was  really  the  pioneer  decision  with  reference  to  the 
nepotism  act  in  this  State* 


Conclusion*^ 

We  are  of  the  opinion  that,  if  the  party  now 
a candidate  for  irire  siding  Judge  of  Marion  C^ounty 
should  be  successful  in  his  candidacy  and  become  the 
Presiding  Judge  of  the  County  Court,  and  is  confronted 
with  the  question  of  appointing  his  wife's  nephew  as 
Superintendent  of  the  County  InfirsHury,  he  will  violate 
the  nepotism  section  and  be  subject  to  ouster  if  he  votes 
for  or  participates  in  naming  the  said  Superintendent* 

On  the  other  hand,  if  he  refrains  from  voting  and  the 
other  mend)ers  of  the  County  Court  exercise  the  appointive 
power,  free  from  connivance,  agreement,  conspiracy  or 
collusion,  directly  or  indirectly,  on  the  part  of  the 
Presiding  Judge  with  any  other  member,  then  the  said 


Lon*  alter  G*  otillwell 
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Frealdlng  Judge  will  not  have  violated  the  nepotian 
section* 


Ho speot fully  submitted. 


OLLIVER  W,  NOLEH 
Assistant  Attorney-Ganeral 


AFirROVSD: 


amnwrawMi” 

(Aotlss)  AttonMr-Onwnl 


COURT  HOUSES:  County  court  has  control  over  court  houses 

and their  use  rather  than  sheriff* 


.vugust  26 , 1938 


» 


lion,  waiter  O.  wtillwell 
^ roseouting  attorney 
ilarion  County 
Hannibal,  tlissourl 

Jear  ^ir: 

'..e  aokiiov^ledge  reoeipt  of  yovir  opinion  request 
which  reads  as  follov;8: 

"For  uany  years  it  has  been  custo- 
mary for  different  organizations 
to  use  the  Court  room  of  the  Hannibal 
Court  of  Coiumon  Pleas  in  the  evenings 
for  holding  meetings  and  it  has  also 
been  used  by  both  political  parties 
for  political  liieetings  and  speakers. 

The  question  arises  as  to  whether  the 
Jheriff  or  the  County  Court  has  the 
right  to  permit  the  use  of  this  facil- 
ity to  such  organizations.** 

while  your  letter  does  not  so  state,  yet  we  have 
ascertained  from  outside  information  that  the  Hannibal 
Court  of  Common  Pleas  is  held  in  a room  of  a court  house 
owned  by  liar  ion  County. 

i^JTtlcle  VI,  i;>eotlon  36,  Cozistltution  of  ilissourl, 
provides  in  part  as  follows: 

'*In  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  Jurisdiction 
to  transact  all  county  and  such  other 
busloess  as  i^ay  be  prescribed  by  law.** 

pursviant  to  the  foregoing  constitutional  pro- 
vision, the  Legislature  has  passed  the  following  statutes: 
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**300.  2078.  Shall  control  county 
proper ty.-»»The  aaid  couri  shall  nare 
oonirol  and  manageioB nt  of  the  prop- 
erty, real  and  personal,  belonging  to 
the  county,  and  shall  hare  power  and 
authority  to  purchase,  lease  or  ra- 
ce ire  by  donation  any  property,  real 
or  personal,  for  the  use  and  benefit 
of  the  county;  to  sell  and  cause  to 
be  conyeyed  any  real  estate,  goods 
or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such 
sale  to  the  use  of  the  sane,  and  to 
audit  and  settle  all  demands  against 
the  county." 

*Sec.  12071.  Court  may  alter  and  re- 
pair county  buildings . when.— fhe 
county  court  of  eaen  couhiy  shall  haye 
power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings, 
which  have  been  or  may  hereafter  be 
erected,  as  oiroumstances  nay  require, 
and  the  funds  of  the  county  may  ad- 
mit; and  they  shall,  moreoyer,  take 
such  measures  as  sh^l  be  necessary 
to  preserye  all  buildings  and  property 
of  their  county  from  waste  or  daxaage." 

It  seems  the  foregoing  statutes  oleeorly  lodge  in 
the  county  court  the  control  and  management  of  the  court 
house  since  it  is  part  of  the  property  belonging  to  the 
county. 

In  the  early  case  of  Spcorks  y.  Purdy,  11  Mo. 

220,  the  Supreme  Court  in  passing  on  the  right  of  the 
county  court  to  summarily  eject  trespassers  from  the  court 
house  said: 

"The  law  intrusts  the  County  Court 
with  the  control  and  management  of  the 
property,  real  and  personal  of  the 
county;  and  under  this  power  the  court 
superintends  the  public  buildings." 

If  the  county  court  is  charged  by  law  (Section 
12071)  with  the  duty  of  takixig  such  measures  as  shall  be 


Hon.  Walter  0.  Stillwell 
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neoesaary  to  preserTe  the  bulldinga  and  property  of 
their  county  from  waste  or  damage,  it  follows  they  would 
hare  the  right  to  say  who  ml^t  use  the  property  and  for 
what  purposes  it  might  he  used.  V<e  find  nothing  in  the 
law  which  directs  or  authorizes  the  sheriff  to  hare  con- 
trol of  the  court  room  wherein  court  is  held. 


CONCLIBION 


It  is,  therefore,  the  opinion  of  this  office 
that  the  county  court  of  Harion  County  has  the  right 
to  control  and  manage  the  court  room  of  the  Hannibal 
Court  of  Common  Pleas  so  far  as  permitting  use  of  such 
room  for  political  gatherizigs  or  for  other  purposes 
outside  of  its  use  by  the  Court  of  Common  Pleas. 


liespectfuUy  submitted. 


HARKT  H.  KAT 

^slstant  Attorney  Oeneral 


approved  By: 


J.E.  TAiLOR 

(Acting)  Attorney  General 


HHi-xVAL 


MOTOR  VEHICLES;  Under  Section  775f,  £.S.  Mo,  1929,  an  owner 

of 'an  automobile  dealing  as  an  independent 
contractor  is  not  an  operator  or  chauffeur. 


September  7,  1938 


Honorable  Louis  V,  Stijrall 
Chief  Counsel 
State  High'.iay  Department 
Jefferson  City,  Missouri 


Deer  Sir: 


This  is  to  acknowledge  receipt  of  yoxur  letter 
of  September  1,  1938 » re^uestinf;  an  opinion  from  this 
department,  which  roads  as  follows; 


"There  has  arisen  a difference  of 
opinion  among  police  officers  regard- 
ing the  interpretation  of  the  v/ord 
'chauffeur*  in  section  7759,  a.  S, 

Lo,  1929.  In  some  Instances  officers 
and  proseoutlng  attorneys  take  the 
position  that  a person  owning  his  own 
automobile  who  purchases  products  at 
one  point,  pays  for  them  and  then  re- 
sells them  at  other  points  in  the 
state,  is  a chauffeur  within  the  mean- 
ing of  said  section.  It  is  our  belief 
that  such  a person  is  not  a 'chauffeur* 
eren  thou.jh  he  may  hare  regular  routes 
and  make  regular  dellTeries  to  the  same 
merchants,  so  lung  as  ho  purchases  and 
pays  for  the  cosunoditias  and  resells 
them.  Jim  recognize  that  if  the  mer- 
chant had  ordered  and  was  paying  for 
the  eommodity,  the  car  operator  would 
be  a chauffeur  within  the  meaning  of 
Section  7759. 


"Under  the  circumstances  outlined,  we 
shall  be  pleased  to  have  a ruling  from 
you  regarding  this  matter." 


Honorable  Louis  Y.  Stlgall 
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Section  7759,  R.  S.  luO»  1989,  defines  the  word 
"chauffeur”  as  follows: 


"..lierever  in  this  article,  or  in  any 
proceeding  imder  this  article,  the 
following  words  or  tenns  are  used,  they 
shall  be  deaxed  and  taken  to  hare  the 
meanings  ascribed  to  them  as  follows: 

* Chauffeur,*  ^n  operator  (a)  TiVho 
operates  a jaotor  vehicle  in  the  trans- 
portation of  persona  or  property,  and  who 
receives  compensation  for  such  service 
in.  wages,  salary,  commission  or  fare,  or 
(b)  v;ho  as  owner  or  employe  operates  a 
motor  vehicle  carrying  passengers  or 
property  for  hire.  * * * *« 


Under  this  definition,  a chauffeur  is  an  operator  who 
operates  a motor  vehicle  in  the  transportation  of  persons  or 
property,  and  who  is  paid  compensation  for  services  in  wages, 
salary,  conniission  or  fare,  or  who  as  owner  or  employes 
operates  a motor  vehicle  carrying  passengers  or  property 
for  hire.  Neither  of  the  above  definitions,  according  to 
the  wording,  covers  the  case  where  the  owner  of  his  own 
autcmobile  purchases  products  at  one  point,  pays  for  them 
and  resells  them  at  other  points  in  the  state.  He  is  known 
as  an  independent  contractor  and  receives  his  pay  in  the 
nature  of  a profit  and  not  as  a compensation  for  hire. 


In  59  C.  J.,  page  952,  it  is  said: 

"The  intention  of  the  legislature 
is  to  be  obtained  primarily  from  the 
Itxnguage  used  in  the  statute.  The 
court  must  impartially  and  without  bias 
review  the  written  words  of  the  act,  be- 
ing aided  in  their  interpretation  by  the 
canons  of  construction.'  V«here  the  language 
of  a statute  is  plain  and  unambiguous, 
there  is  no  occasion  for  construction,  even 
though  other  meanings  could  be  found;  and 
the  court  caimot  indulge  in  speculation 
as  to  the  probable  or  possible  q^tiulifica- 
tion  which  might  have  been  in  the  mind  of 
the  legislature,  but  the  statute  must  be 
given  effect  according  to  its  plain  and 
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obrious  neaning.”  (Citing  (>endron  t. 

Jvdght  Chapin  ec  Co,,  (App.)  37  3*  W. 

(2aT  486;  3et2  v,  Kansas  City  So.  R, 

Co.,  r:84  S.  ’f.  455;  314  Lo,  390; 

Grier  v.  Kansas  City,  C,  C.  k St.  J. 

Ry.  Co.,  228  3.  7/.  454,  ::86  lo.  523. 

No  decision  has  been  rendered  in  this  state  at  this 
time  which  interprets  that  part  of  Section  7759,  supra,  as 
abOYe  set  out,  but  in  the  State  of  Texas,  in  the  case  of 
t^atthewB  T.  State,  85  Tex.  Cr.  469,  214  S.  !?.  339,  the  court 
held: 

"v.liere  a statute,  rec^uiring  q license 
to  operate  a iTiotor  vehicle  as  a chauffeur, 
defines  the  term  ’chauffeur*  as  any  per- 
son whose  business  or  occupation  is  that 
of  operating  a xotor  vehicle  for  compensa- 
tion, wages,  or  hire,  in  order  to  bring 
a person  within  the  class  of  chauffeur  he* 
must  operate  the  motor  vehicle  as  such 
for  compensation,  wages,  or  hire,  and  this 
has  airect  relation  to  his  employment  to 
mm  the  vehicle  Itself  for  hire,  and  not 
as  incident  to  the  delivery  of  ^oods,  wares, 
and  merchandise  for  his  employer." 

Also,  in  the  case  of  Cormonwealth  v.  Cooper,  19  Pa» 
Diet.  271,  277,  37  Pa.  Co,  277,  the  court  said; 

"'As  far  as  the  automobile  industry  smd 
users  of  motor-vehicles  are  concerned,* 
it  would  only  be  by  a strained  and  un- 
natural construction  and  foreign  to  the 
accepted  usa.je  that  the  terra  ’chauffeur* 
could  be  made  to  include  operators  other 
than  employees  for  hire,  The’Ketlonal 
Association  of  Automobile  kanufacturers* 
and  the  ’.unerican  Automobile  Associetion* 
use  the  word  ’chauffeur*  to  mean  ’an 
operator  for  hire,|  and  it  is  the  opinion 
of  the  court  that  the  word,  as  we  believe 
we  have  sho^AU,  has  always  bean  used  in 
that  sense  in  dealing  with  motor-vehicle 
legislation." 


Honorable  Louis  7.  Stl^all 
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In  tbe  case  of  In  re  Automobile  Licenses,  19  Pa. 

Diet.  E71,  37  Pa.  Co.  46,  the  deputy  Attorney  General  in 
commenting  on  the  definition  of  the  word  ” chauffeur” , said 
that  it  meant  one  who  operates  an  automobile  or  motor 
▼ehiole,  but  under  our  statute  it  specifically  sets  out 
that  a chauffeur,  to  be  desiruiated  as  such,  must  be  one 
who  operates  an  automobile  for  hire  by  way  of  wages,  salary, 
corntnission  or  fare. 

In  the  case  of  People  v.  iiitter,  lEO  liiso.  852, 

200  N.T.S.  616,  the  court  said: 

"'jhere  one  who  owns  a truck  which 
he  uses  to  deliver  bread  and  other 
proauots,  which  he  purchases  at  a dis- 
count from  a named  beJcery  and  sells  to 
his  own  customers,  has  an  owner's  license, 
carries  his  0’.vn  liability  insurance,  and 
the  name  of  the  bakery  does  not  appear 
on  the  truck,  he  was  an  independent  con- 
tractor, and  not  an  'employee,'  within 
a statute  recuirln-  a chauffeur's  license 
of  any  person  driying  a motor  vehicle 
as  an  employee  or  for  hire.” 

This  case  practically  sets  out  the  same  state  of  facts 
as  deseribeu  in  your  request. 


GOUCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  under  section  7759,  R.  b.  I o.  1929, 
the  owner  of  an  automobile  who  purchases  products  at  one 
point,  pays  for  them,  and  then  resells  them  at  other  points 
in  the  state  is  an  independent  contractor,  and  not  an  employee, 
and  should  net  be  considered  a chauffeur  under  said  section. 

Respectfully  submitted 


W.  i,  BUHK2 

Assistant  Attorney  General 

apphovsj: 


TTTTfnjjSR 

(Acting)  Attorney  General 


LOTTERY  - Premitun  coupon  books. 


November  1,  1958 


Honorable  Yiialter  G.  Stillwell 
Prosecuting  Attorney 
ilarlon  County 
Hannibal,  Missouri 


FILED 


Dear  Sir: 


We  have  your  request  of  October  29,  1938  for  an 
opinion,  which  In  pert  Is  as  follows: 

"The  Klunp  Oil  Company,  who  operate  a 
filling  station  In  the  city  of  Hannibal, 
have  been  distributing  promiscuously  cer- 
tain coupon  books  which  In  substance  are 
presented  by  the  purchaser  of  gasoline 
or  other  petroleum  products  at  the  time 
of  purchase  and  In  accordance  to  the 
amotint  pTirchased  stamps  are  placed  In 
the  book  by  employees  of  the  Klua$)  Oil 
Company.  After  the  to  ok  has  been  filled 
the  seal  on  the  book  Is  removed  and  the 
holder  of  the  book  received  a certain 
gratuity,  such  as  gasoline  or  merchandise. 
Evidently  a small  Illustrated  leaflet  Is 
distributed  promiscuously  throiighout 
this  city  and  the  name  of  the  distributor 
of  the  leaflet  Is  written  thereon  and  it 
Is  handed  to  a prospective  customer  and 
the  person  whose  distributees  make  the 
most  purchases  receives  a radio  free* 

For  the  convenience  of  this  office,  I 
am  enclosing  one  of  these  small  leaflets 
and  also  the  stamp  book  which  In  reality 
are  self-explanatory." 

In  illssourl,  a lottery  Is  any  scheme  or  device 
wherein  anything  of  value,  la  for  a consideration  allotted 
by  chance. 
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In  the  present  case,  people  piirchase  oil  and  pay 
for  it  and  receive  a coupon  book,  and  stamps  representing 
each  pxxrchase  are  pasted  in  the  coupon  book*  This  constitutes 
consideration.  The  prize  in  the  case,  in  the  coupon  book 
handed  to  us,  is  four  quarts  of  oil.  Prizes  may  consist  of 
6 gal.  gasoline;  grease  job;  oil  change;  1 gal.  Phll-A-Penn 
Oil,  50^  in  cash;  $1.00  in  cash;  $2.00  in  cash;  $5.00  in  cash 
or  ilO.OO  in  cash.  These  constitute  a prize. 

The  element  of  chance  is  Involved  in  the  distribu- 
tion of  the  coupon  book.  There  is  attached  to  e ach  coupon 
book  a seal,  under  which  is  hidden  the  name  of  the  prize*  No 
one  can  tell  what  the  prize  is  that  he  is  to  receive.  This, 
therefore,  constitutes  chance,  the  same  as  if  numbers  were  drawn 
out  of  0 hat,  upon  which  was  written  the  prize  that  the  contestant 
would  receive. 

Some  of  the  cases  in  this  state  interpreting  the  lot- 
tery laws  are  State  ex  inf.  McKittrlck  va.  Globe-Democrat  Publish- 
ing Company,  110  S.  W,  (2d)  705;  State  vs.  linerson,  1 S.  Vi,  (2d) 
109;  State  ex  rel.  vs.  Hughes,  299  Uo.  529;  253  S.  W.  229;  28 
A.L.R.  1305;  State  vs.  Becker,  248  Mo.  555,  154  S.  W.  769* 

It  is,  therefore,  the  opinion  of  this  office  that  the 
"Bonded  Customer  Dividend  Plan”,  as  distributed  by  the  Klunq)  Oil 
Company,  is  a lottery,  in  violation  of  Section  4314,  R.  S.  Mo. 
1929* 


Respectfully  submitted 


FRANKLIN  B.  RBAGAN 
Assistant  Attorney  General 


APiROVKD: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 


FER :PE 


CANCER  COMMISSION:  Sclenflfic  research  and  printing  supplies 
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July  13, 


Doctor  Fred  J«  Taussig 
V loe-Chairxnan 
State  Cancer  Conoaission 
3713  Washington  Avenue 
St.Louis,  Missouri 


Dear  Sir: 


We  have  your  request  of  July  2nd  for  an  opinion  pre- 
senting two  questions: 

(1)  The  right  of  the  Commission  to  pay  a salary 

of  One  hundred  and  fifty  dollars  a month  and  expenses  for  a ■ 
period  of  four  months  for  a scientific  statistical  research 
on  the  factors  contributing  to  cancer  mortality  in  the  State 
of  Missouri} 

(2)  Whether  the  State  Cancer  Commission  comas  under 
the  State  Printing  Contract* 


I* 

The  power  of  the  Ccanmission 

to  conduct  scientific  statistical 

research* 


The  Act  creating  the  State  Cancer  Com.isslon,  section 
7,  Laws  of  Missouri  1937,  p.  496,  provides  in  part  as  follows: 

"The  State  Cancer  Hospital  shall  be  pri- 
marily and  principally  designed  for  the 
care  and  treatment  of  Indigent  persons 
aXXlicted  with  cancer,  such  scientific 
research  as  will  promote  tHe  welfare  of 
indigent  patients  committed  to  its  care 
* « ■*  **• 
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It  is  apparent  from  the  Act  Itself  that  the  Legis- 
]a  ture  intended  to  authorize  the  Cancer  Conmlsslon  to 
employ  scientifically  trained  individuals  and  fix  their 
compensation  (Section  5),  and  to  conduct  scientific  research 
with  reference  to  dlse«tses  of  a cancerous  nature* 

It  is  therefore  the  opinion  of  this  office  that 
the  Commission  has  axthorlty  to  make  the  appropriation  to 
pay  the  salary  and  expenses  of  a person  to  do  scientific 
statistical  research  on  the  factors  contributing  to  cancer 
mortality  In  the  State  of  Missouri* 


II* 

State  i^rlntlng  Contract 


We  find  no  reference  in  the  Act  creating  the  State 
Cancer  Commission  to  the  printing  or  furnishing  of  printing 
supplies  to  the  Ccmnnlsslon. 

Section  13783  R.S*  Missouri  1929,  relating  to  the 
classification  of  state  printing,  provides  in  part  as  followst 

"The  printing  of  all  blanks,  circulars 
and  other  work  necessairy  for  the  use 
of  the  executive  departments,  * * * 

shall  constitute  the  third  class,*  * e" 

In  the  case  of  State  vs.  Wilder,  199  Mo*  470,  97  S*W* 

940,  the  Supreme  Court  In  Bane  held  that  the  Insurance  department 
was  a separate  and  distinct  departsMnt  of  State  Oovernment  azid 
that  the  disbursement  of  its  funds  appropriated  to  pay  its 
expenses,  including  Its  expenses  for  printing,  were  under  the 
exclusive  control  of  the  Stiperintendent  of  Insurance*  In  that 
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caae  It  v&s  pointed  out  that  the  Insurance  Depax'tnient  waa 
authorised  to  dlaburae  funds  for  printing  forma  for  use  of 
the  Department  only  upon  the  requisition  and  approval  of  the 
Superintendent  of  Insurance  (1.  c.  486). 

Thereafter  the  Legislature  amended  the  lav,  particularly 
Section  13799,  wherein  they  defined  "I^eoutlve  Departments"  to 
mean  "both  the  heads  of  said  departzsents  and  the  subordinate 
branches  thereof,  the  boards,  commissions,  bureaus  and 
officers  appointed  by  the  heads  of  said  departments,  except 
the  Board  of  Education  and  eleemosynary  Institutions  of  the 
State"* 


Thereafter,  In  State  vs*  Hackmaxm,  282  S.^'.  1007,  the 
Supreme  Court  In  determining  the  effect  of  this  statutory 
amendment  on  the  opinion  of  state  vs*  Wilder,  supra,  1*  c* 
1010,  saldi 


"There  la  nothing  In  the  irullnga  In  the 
caae  of  State  vs*  Wilder,  97  S.W*  940, 

199  Mo*  470,  vt'lch,  when  Intelligently 
analysed,  will  ^uppArt  the  contention  of 
relator*  That  case  had  to  do  with  the 
allowance  of  an  account  for  printing 
fiirnlshed  to  the  Insurance  department* 

Under  the  lav  then  In  force,  as  we  have 
stated,  there  was  only  a general  reference 
to  the  executive  departments  of  the  state, 
and,  without  consideration  as  to  idiat 
constituted  such  departments.  It  was  held 
to  be  a separate  and  distinct  department 
of  the  state  government,  and  was  not 
subject  to  the  provisions  of  the  statute 
then  regulating  public  printing*  With  the 
correctness  of  that  ruling  we  need  not 
concern  ourselves,  as  It  was  rendered 
unoer  different  statutes  from  those  we 
are  now  considering*  Sixbsequent  to  the 
rendition  of  this  opinion,  the  Legislature 
repealed  the  section  of  the  statute  (section 
10356,  H.s.  1909)  In  force  at  the  tlise  of  the 
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rendition  of  the  Wilder  opinion,  and 
enacted  section  9714,  which,  as  we  have 
shown,  in  addition  to  a general  declaration 
as  to  the  executive  departaents,  specifically 
defined  the  same,  and  all  of  their  subor- 
dinate branches*  Had  this  statute  been 
In  existence  idien  the  Wilder  Case  was 
determined,  and  the  laws  regulating  the 
Insvirance  department  had  been  the  same  as 
those  now  applicable  to  the  highway 
ccoK'^laslon,  It  Is  but  a reasonable  con- 
clusion that  the  opinion  In  the  Wilder  Case 
wovild  have  bt^en  different*  Presumptions 
aside,  however,  the  conclusion  as  to  Its 
not  constitutl^  a precedent  In  the  Instant 
case  Is  authorized  by  the  difference,  not 
only  In  the  statutes  concerning  tlie  Insurance 
and  Iilghway  departments,  but  In  those  In 
regard  to  public  printing  then  and  now." 

In  this  case  the  Cancer  Commission  of  the  State  of 
Missouri  Is  created  by  legislative  enactment  and  constitute 
four  members  appointed  by  the  Governor  with  the  advice  and 
consent  of  the  Senate*  Its  origin  therefore  springs  from 
legislative  enactment*  As  to  whether  or  not  such  a commission 
so  created  Is  a part  of  the  executive  branch  of  the  State 
Oovemoent,  Walker,  J*  in  State  vs.  ^^^ckmann,  supra,  speaklxxg 
for  the  Court  said,  1*  c*  1010: 

"Let  us  consider,  therefore.  In  what  manner 
the  state  highway  ccxKilssion  should  be 
classified*  It  was  created  by  a legislative 
enactment  in  1921  (Laws  1921,  1st  Tix*  Sees* 
p*  132).  It  consists  of  four  loem'oera 
appointed  by  the  Governor.  Its  duties, 
generally  stated,  are  the  oonstz*uotlon. 
Improvement,  and  maintenance  of  lilghways) 
and  to  that  end  auxiliary  power  Is  conferred 
necessary  to  the  performance  of  the  main 
purpose  of  the  creation  of  the  commission 
(section  14,  Laws  1921,  1st.  Ex.  Sees*  p.  137)* 
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Created  by  legislative  enactment,  and 
clothed  with  powers  therein  defiJMd, 
through  the  appointaent  of  the  Uovemor, 
under  all  recognised  r^es  of  constaruotion 
it  ie»'’15Ten  properly  class iTTed,  a sub- 
ordTnate  hra^h  of  the  executive  cEepartment.  “ 


It  is  therefore  the  opinion  of  this  office  that  the 
Cancer  Commission  should  obtain  its  printing  supplies  under  the 
State  Printing  Contract* 


Respectfully  submitted. 


FRA’TKLIN  E.  RE^AOAN, 
Assistant  Attorney  (General 


IPPROVED* 


J.  r/  TAYLCR 

(Acting)  Attorney  Ceneral 
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TAXATION;  » 

SALES  TAX; 

CONDITIONAL  SALES  AND 
CHATTEL  MORTGAGES; 
TAX;  WHEN  CQt.IECTED 


Sales  tax  due  and  coileotllJe  at  time  title 
to  tangible  personal  property  passes  unless 
the  sale  is  a charge  or  time  sale. 

If  chattel  mortgage  and  note  are  given  for 
balance  of  ptir chase  price,  tax  is  to  be 
collected.  


March  1938 
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Mr.  J.  W.  Thurman, 

Sales  Tax  Department, 
Jefferson  City,  Missouri. 


Dear  Sir; 

This  is  to  acknowledge  receipt  of  yours  of  February  23., 
1938,  requesting  an  official  opinion  from  this  department, 
which  is  as  follows; 


"Under  date  of  February  18,  a conference 
was  held  in  our  Saint  Louis  office  with 
the  operators  of  the  above  mentioned  Saint 
Louis  credit  furniture  house.  ♦***•» 


The  bxuiiness  of  the  furniture  house  is 
conducted  altogether  on  credit.  It  la 
their  custom  to  requiz*e  a down  payment, 
the  balance  of  the  purchase  price  to  be 
paid  in  installments  and  the  Company  is 
protected  by  requiring  the  purchaser  to 
give  a pronlssoz*y  note  for  the  balance 
due  and  also  to  sign  a chattle  mortgage 
as  additional  security  for  the  fulfill- 
ment of  their  contract.  A considerable 
portion  of  the  furniture  of  necessity 
must  be  repossessed  as  the  purchaser 
falls  to  make  the  Installment  payments 
in  accordance  with  the  stipulated  agree- 
ment. The  recoi'ds  of  the  furniture  house 
indicate  that  the  tax  is  collected  at  the 
time  the  sale  is  cotr.pleted  and  the  furni- 
ture delivered  to  the  pxirohaaer.  * * * * 

The  point  in  issue  is  whether  or  not  sales 
should  be  treated  as  final  when  a note  and 
chattle  mortgage  are  given,  or  udiether  or 
not  the  balance  on  the  note  ahoxild  be  treat- 
ed as  a time  sale  and  the  fumltxire  house 
liable  for  tax  only  when  payment  is  received 
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on  the  notes  representing  the  sale  price 
of  the  fumitm'e*  »**♦***♦**" 

Your  request  particularly  relates  to  the  time  when  the 
sales  tax  la  to  he  collected  in  case  of  the  entire  purchase 
pxdce  la  not  paid  at  the  tine  of  the  transaction  and  In  case 
such  transaction  la  not  a charge  and  time  sale. 

Sub-section  b of  Section  1 of  the  Sales  Tax  Act,  Laws 
of  Missouri,  1937,  page  553,  provides  as  followst 

”(b)  The  term  "Sale*  or  "Sales”  Includes 
Installment  and  credit  sales,  and  the 
exchange  of  pTOpertles  as  well  as  the 
sale  thereof  for  money,  every  closed 
transaction  constituting  a sale,  and 
means  any  transfer,  exchange  or  barter, 
conditional  or  otherwise.  In  any  manner 
or  by  any  means  whatsoever,  of  tangible 
personal  property  for  valuable  consider- 
ation and  the  rendering,  furnishing  or 
selling  for  a valuable  consideration" 
««««««««««*«*«««««« 

Sub-section  g of  Section  1 defines  the  term  "retail 
sale”  as  followst 

”(g)  ”Sale'at  retail”  means  any  trans- 
fer made  by  any  person  engaged  in  business 
as  defined  herein  of  the  ownership  of,  or 
title  to,  tangible  personal  property  to 
the  purchaser,  for  use  or  oons\iii^>tl:n  and 
not  for  resale  In  any  form  as  tangible 
personal  projMrty,  for  a valuable  con- 
sideration.”* ft*********** 

Sub-section  5 of  the  Act  provides  as  followst 

”Evory  person  receiving  any  payment  or 
consideration  upon  the  sale  of  propez*ty 
or  rendering  of  service  subject  to  the 
tax  Imposed  by  the  provisions  of  this 
Act,  or  required  to  make  collection  of 
the  tax  lBq)Osed  by  the  provisions  of 
this  Act,  shall  be  respozislble  not  only 
for  the  collection  of  the  amount  of  the 
tax  Imposed  on  said  sale  or  service  but 
shall,  on  or  before  the  15th  day  of  each 
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month,  make  a return  to  the  State  Aiidltor 
of  all  taxes  collected  for  the  preceding 
month  or  required  to  be  collected  for  the 
preceding  montli,  and  shall  remit  the  tax- 
es so  collected  or  required  to  be  collect- 
ed to  the  State  Auditor.  The  seller  of 
any  property  or  person  rendering  any  ser- 
vice, subject  to  the  tax  Imposed  by  this 
Act  is  directed  to  ocllect  the  tax  from 
the  purchaser lof  such  property  or  the  re- 
cipient of  the  service  as  the  case  may  be. 

The  tax  imposed  by  this  Act  is  a tax  upon 
the  sale,  service  or  transaction  and  shall 
be  collected  by  the  jperson  making  t±ie  sale 
or  rendering  the  service  at  the  time  of 
making  or  rendering  such  sal.e,  service  or 
transaction. 

And  sub-section  10  of  said  Act  provides  as  follows: 

"livery  person  making  or  rendering  any  sale, 
service  or  transaction  taxable  tinder  this 
Act  shall  r>n  or  before  the  fifteenth  day 
of  the  month  after  this  Act  becomes  effective, 
and  on  or  before  the  fifteenth  day  of  every 
calendar  month  thereafter,  individually  or  by 
duly  authorized  officer  or  agent  make  and 
file  with  the  Auditor  a writJfen  return,  in 
the  manner  and  form  designated  or  prescribed 
by  said  Auditor,  and  upon  blanks  furnished 
by  him  showing  the  amount  of  gross  receipts 
from  sales,  services  and  taxable  transactions 
by  such  person  and  the  amount  of  tax  due 
thereon  during  and  for  the  preceding  calendar 
month,  or  that  portion  thereof  subsequent 
to  the  effective  date  of  this  Act,  and  witli 
such  written  return  such  person  shall  remit 
to  the  Auditor  the  amount  of  said  tax  due. 

In  case  of  charge  and  time  sales  the  amount 
thereof  shall  be  included  as  sales  in  said 
' returns  as  and  when  payments  are  received  by 
the  person,  without  any  deduction  therefrom 
whatsoever."*  *************** 

Your  request  liwlioates  that  the  furniture  house  collects 
the  sales  tax  at  the  time  the  sale  Is  completed  and  the  fumi- 
tuz^  is  delivered  to  the  purchaser.  Section  5 plainly  sets 
out  that  it  is  the  duty  of  the  seller  to  iremlt  all  taxes  collect- 
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ed  to  the  State  Auditor.  The  seller  is  Btiroly  acting  as  an 
agent  for  the  state  in  the  oollection  end  remitting  of  tlie 
sales  tax. 

3ul>-8eotlon  b oi  Section  1 of  the  Act  provides  that  the 
term  "sale”  shall  include  oo.iditlonal  sales  or  sales  in  any 
other  manner,  ^hen  the  ownership  or  title  to  the  property  is 
transferred,  then  by  the  terms  of  sub-section  g of  Section  1 
of  the  Act  the  "Sale  at  Retail"  is  oonsvusated  and  if  such 
transaction  is  not  a charge  or  time  sale,  it  is  the  duty  of 
the  seller  at  that  time  to  collect  the  amount  of  the  sales 
tax  and  remit  the  same  as  provided  by  Section  10  of  the  Act. 

The  State  of  Michigan  has  a sales  tax  act  which  is  some- 
what similar  to  the  Mlssoiiri  law  and  the  Supreme  Coiirt  of  that 
state  in  passing  on  that  act  as  it  applies  to  conditional  sales. 
In  the  case  of  Montgomery  Ward  and  Company  v.  Frye,  et  al., 

259  N.W.  166,  170,  saidt 

"Count  4 seeks  refund  of  the  sales  tax 
upon  the  unpaid  balance  on  canceled  con-, 
dltional  sales  contracts,  where  there 
had  been  recapture  of  the  merchandise. 

Plaintiff  appeals  from  an  adverse  hold- 
ing. 

The  act  of  1953  included  conditional 
sales  and  other  title  retaining  con- 
tracts and  levied  the  sales  tax  upon 
the  gross  proceeds  and  defined  the  gross 
proceeds  as  *the  ainoxmt  received  in  money, 
credits,  property  or  other  money's  worth 
in  consideration  of  sales  at  retail  with- 
in this  state,  without  any  deduction  « « 
for  losses'  (section  1>,  but  an  allowance 
of  refuzxls  for  returned  goods. 

Plaintiff's  former  distzrlct  supervisor 
for  Michigan,  during  the  period  here  in- 
volved. and  now  an  assistant  retail  man- 
ager, testified  relative  to  such  condition- 
al sales: 

*Coimt  IV,  Class  D,  relates  to  the  sale  of 
items  of  merchandise  upon  which  we  take  a 
title  retaining  contract.  We  collect  the 
sales  tax  from  the  customer  when  the  sale 
is  made.  At  the  time  of  rex>ossesslon,  we 
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make  no  refiond  of  sales  tax  to  the  cus- 
tom' r.  When  this  merchandise  is  repos- 
sessed, we  re-sell  it  through  the  regular 
channels  of  cur  business  as  second-hand 
merchandise.  * * » 

•During  the  period  of  time  In  question  wo 
paid  tlie  tax  as  we  collected  the  money. 

Our  procedure  has  been  changed  since  that 
time.  In  other  words,  at  that  time  we  did 
not  pay  the  sales  tax  when  the  sale  was 
made  but  we  paid  the  sales  tax  as  the  money 
was  collected.  I know  that  was  the  fact 
although  1 don't  know  what  the  law  requlzed. ' 

Under  this  testimony  there  can  be  no  refund. 

Under  the  statute  credits  or  refunds  for 
returned  goods  may  be  deducted,  but  such 
does  not  apply  to  repossession  of  merohan- 
dlse  under  conditional  sales  c(»itracts. 

Denial  of  judgment  for  ti;ls  Item  Is  affirm- 
ed." 

And  In  the  case  of  Rudolph  Wurlltzer  Co.  ▼.  State  Board 
of  Tax  Administration,  275  N.W.  248,  l.o.  249,  the  Supreme 
Court  of  the  State  of  Michigan  said: 

"Plaintiff  sold  merchandise  at  retail  under 
conditional  sales  contracts,  paid  the  tax 
upon  the  full  contract  price,  but  upon  re- 
capture of  the  merchandise  took  credit  for 
the  amoiint  of  the  tax  so  paid  above  the 
amoxmt  of  the  money  received. 

This  amoxinted  to  quite  a sum  and  coming  to 
the  attention  of  the  tax  authorities  led 
to  a demand  that  the  amovint  of  such  taken 
credits  be  paid,  and  thereupon  plaintiff 
paid  the  same  xuader  protest  and  upon  being 
refused  refund  thereof  brought  this  action 
to  have  recovery. 

The  court  below  awarded  plaintiff  judgment, 
and  defendants  review  by  appeal  presenting 
the  following  questions  'May  a licensee 
In  making  Its  monthly  returns  pursuant  to 
the  Michigan  'General  Sales  Tax  Act  (Act 
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No.  167  of  1933) » lawfully  deduct  from 
gross  proceeds  of  retail  sales  any  \m- 
paid  balances  on  oanoeled  conditional 
sales  contracts,  'wi  ere  thez>e  has  been 
recapture  of  the  merchandlseT*" 

The  General  Sales  Tax  Statute,  Act  No. 

167,  Public  Acts  1933,  provides,  sec- 
tion 1 (u.l)t  *The  term  *aale  at  retail* 
Includes  conditional  sales.  Installment 
lease  sales  and  any  other  transfer  of 
such  property  v^en  the  title  Is  retained 
as  security  for  the  purchase  price  but 
Is  Intended  to  be  transferred  later,' 

It  also  provides:  'Credits  or  refunds 
for  returned  goods  may  be  dedv  cted. ' 

Section  1 (c). 

Upon  conditional  sales  the  tax  Is  com- 
puted on  the  full  sale  price,  and  upon 
recapture  of  the  property  for  nonpayment 
of  Installments  there  Is  no  refiind  or 
right  to  credit. 

We  had  occasion  In  Montgomery  Ward  & Co. 

V.  Pry,  277  Mich.  260,  269  M.W.  166,  170, 
to  consider  the  question  hex^  presented. 

In  that  case  count  4 of  the  declaration 
sought  ref\md  of  the  sales  tax  upon  the 
unpaid  balance  on  oanoeled  conditional 
sales  contracts  where  there  had  been  re- 
capture of  the  merchandise.  Upon  this 
point  we  held:  'Under  the  statute  credits 
or  refunds  for  returned  goods  may  be  deduct- 
ed, but  such  does  not  apply  to  repossession 
of  merchandise  under  conditional  sales  con- 
tracts. ' 

Counsel  for  plaintiff  In  the  case  at  bar 

state  t 

'That  decision  seemed  to  be  based  idioUy 
on  the  fact  that  the  General  Sales  Tax, 
Section  3663-1,  subsection  (b.l)  (Comp. 

Laws  Supp.  1935),  states: 

'The  term  sale  at  retail  Includes  condl- 
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tlonal  sales.  Installment  lease  sales, 
and  any  other  transfer  of  8u<ii  property 
wnen  the  title  is  retained  as  security 
for  the  purchase  price  but  la  intended 
to  be  transferred  later. ' 

'We  agree  with  that  decision  and  with  the 
attorney  general  that  goods  sold  on  con- 
ditional sales  contracts  are  subject  to 
this  tax  and  the  record  shows  that  plain- 
tiff in  this  case,  when  making  a sale  on 
conditional  sales  contract,  paid  the  full 
amoiuit  of  tile  tux  to  the  state  of  Michigan 
in  its  next  monthly  return.  Our  conten- 
tion is,  however,  and  it  was  apparently 
not  strongly  argued  in  the  Montgomery  Ward 
Case,  that  un<  er  the  clause  *c<  edits  or 
refunds  for  returned  goods  may  be  deducted,' 
that  we  are  entitled  to  such  credits  or 
refunds  when  goods  are  necessarily  repossess- 
ed by  the  seller. ' 

We  again  hold  that  the  statutory  provision 
permitting  the  seller  to  deduct  credits  or 
refunds  for  iretumod  goods  relates  to  trans- 
actions wholly  apart  from  conditional  sales. 
Merchandise  is  sometimes  returned  by  a 
purchaser  and  refxind  of  the  purchase  price 
made  or  credited.  Such  is  not  the  ease 
Tender  conditional  sales."*  «*«««» 

Upon  the  question  of  vhen  shoxild  the  transaction  be 
treated  as  final  for  the  pvirpose  of  computing  the  tax^  that  is, 
when  the  note  and  chattel  are  given  or  ^en  tiiey  are  paid  off. 

In  other  words,  if  the  giving  of  the  note  and  chattel  mortgage 
make  the  transaction  a charge  and  time  salej  then  by  the  pro- 
visions of  said  section  10  of  the  Act,  the  sales  tax  is  to  be 
collected  and  remitted  as  and  when  the  payments  are  m^de;  but 
if  the  giving  of  the  note  and  chat: el  mortgage  does  not  make 
the  transaction  a charge  and  time  sale,  then  the  tax  is  due 
at  the  time  of  the  giving  of  such  note  and  mortgage  and  of  the 
delivery  of  the  title  and  possession  of  the  property. 

/ 

lour  request  indicates  that  it  la  the  custom  of  the  furn- 
iture house  to  require  a down  payment  of  the  purchase  price  and 
to  take  the  balance  in  installment  notes  secured  by  a chattel 
mortgage  on  the  articles  sold.  In  the  Montgomery  Ward  case, 
supra,  the  plaintiff  stated  that  it  collected  the  tax  at  the 
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time  the  sale  was  made  and  that  If  it  repossessed  the  pro- 
perty It  would  not  refund  any  of  Uie  tax. 

Your  letter  also  indicates  that  the  tax  Is  collected 
at  the  time  the  sale  Is  made  but  It  does  not  reveal  whether 
or  not.  In  case  the  furniture  Is  repossessed,  the  company 
refunds  any  of  the  tax.  If  the  dealer  collects  the  tax  at 
the  time  the  sale  Is  made  and  remits  it  to  the  auditor  with- 
in the  tima  provided  by  law  then  and  thereafter  he  covild  not 
refvtnd  any  of  the  tax  to  tlie  person  from  whom  the  furniture 
Is  repossessed.  The  terms  of  the  contract  entered  into  at 
the  time  of  the  sale  of  the  furniture  would  be  controlling 
on  this  point.  Volume  55  Corpus  Juris,  page  1197,  Section 
1174  on  the  construction  of  such  Instruments  the  rule  Is 
stated  as  follows: 

«.  « and  #1  ether  or  not  a contract  Is 
one  of  conditional  sale,  or  a contract 
of  a different  character,  is  a question 
of  the  intent  of  the  parties  as  shown  by 
the  langtia^e  of  the  whole  contract  with- 
out regard  to  its  form  or  the  name  idilch 
the  parties  may  have  given  It."  ♦ * * ♦ 

If  for  the  balance  of  the  purchase  price  of  the  pro- 
perty the  purchaser  gives  the  seller  a note  secured  by  a 
chattel  mortgage  on  the  articles  sold,  then  the  transection 
would  be  considered  final  at  that  time  because  the  title  of 
the  chattel  Is  then  delivered  by  the  seller  and  the  relation- 
ship of  creditor  and  debtor  exists  between  the  parties.  If 
this  were  not  the  case,  the  mortgagor  who  Is  giving  the  chattel 
mortgage  on  the  articles  he  has  purchased  could  not  deliver  the 
title  of  the  chattels  to  the  mortgagee  as  required  by  Section 
3097  H.s.  Mo.  1929  idilch  Is  as  follows: 

"No  mortgage  or  deed  of  tr  at  of  personal 
property  hereafter  made  shall  be  valid 
against  any  other  person  than  the  parties 
thexwto,  u^ess  possession  of  the  mort- 
gaged or  trust  piroperty  be  delivered  to 
and  retained  by  the  mortgagee  or  trustee 
or  cestui  que  trust,"*  *«•**♦*** 

Then  by  the  provisions  of  sub-section  g of  Section  1 
of  the  Act  the  title  and  ov.nership  of  the  chattels  having  been 
transferred  to  the  purchaser,  the  sale  at  retail  has  been  com- 
pleted and  the  tax  Is  then  due  and  collectible. 
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If  the  seller  of  the  tangible  personal  property  re- 
tains the  title  to  such  property  until  It  Is  paid  for,  then 
all  the  elements  of  a retail  sale  as  defined  by  said  sub- 
section g of  Section  1 are  not  present,  for  the  purchaser 
does  not  own  and  have  title  to  the  chattel  until  It  Is  paid 
for  end  the  creditor  and  debtor  relationship  does  not  exist 
between  the  parties. 

So  In  case  a conditional  sales  contract  Is  entered 
Into  when  the  fumltux'e  Is  sold,  the  sales  tax  would  only  be 
due  and  payable  as  the  collections  for  the  balance  of  the 
purchase  price  are  made*  In  distinguishing  between  chattel 
mortgages  and  conditional  sales  contracts  In  the  case  of 
Branham  et  al.  v.  Peltzer  et  al.,  17V  S.W*  373,  374,  the 
Supreme  Court  said: 

"«  « « the  test  by  which  to  determine 
whether  a transaction  Is  a mortgage  or 
a conditional  sale  Is  this:  If,  after 
the  execution  and  delivery  of  the  In- 
strument evidencing  the  transfer,  the 
debt  still  subsists  between  the  parties. 

It  Is  a mortgage;  If,  however,  there  Is 
no  debt  still  subsisting,  and  the  grantor 
has  the  privilege  of  refunding  If  he 
pleases  within  a given  time,  thereby  en- 
titling him  to  a reconveyance.  It  Is  a 
conditional  sale."  **««*«***# 


Apparently  the  contract  with  the  furniture  house  has 
been  treated  by  the  parties  as  a final  sale  when  the  note  and 
chattel  mortgege  were  given  for  at  that  time  the  furniture  house 
delivered  title  and  possession  of  the  furniture  to  the  purchaser 
and  took  the  note  and  chattel  siortgage  beck  thereby  creating 
the  relationship  of  creditor  and  debtor  between  the  parties. 


COMCLUSION 


From  the  foregoing,  this  office  Is  of  the  opinion  that 
the  sale  In  which  a note  and  (Mattel  mortgage  are  given  for  the 
balance  of  the  piir chase  price  for  tcmglble  personal  property 
Is  final  at  the  time  of  the  delivery  of  title  of  such  property 
to  the  purchaser  and  of  the  giving  of  the  note  and  chattel 
mortgage  and  that  It  Is  the  duty  of  a seller  of  such  property 
to  collect  from  the  purchaser  the  two  per  cent  sales  tax  as 
provided  by  law. 
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And  we  are  further  of  the  opinion  that  If  In  the  act 
of  auch  a tiranaaotlon,  the  relation  of  creditor  and  debtor 
exiata  between  the  aeller  of  the  property  and  the  pur<^aaor 
of  the  property,  then  the  inatrument  given  evidencing  the 
transfer  la  a ohatvel  mortgage,  and  the  sales  tax  Is  die  at 
the  time  of  giving  of  au(^  Instrrunent,  but  If  at  the  tl.ne  of 
the  tz*ansaotlon  no  debt  subsists  and  the  seller  of  the  goods 
has  the  privilege  of  refunding  as  he  pleases  within  a given 
time  thereby  entitling  him  to  a reconveyance  or  retaking  of 
the  property,  then  the  Instrument  is  a conditional  sales  con- 
tract and  a sales  tax  Is  due  and  payable  as  the  Installment 
payments  are  made. 


Respectfully  submitted, 

TYRE  W.  JURTON 
Assistant  Attorney  General 


Af'PROVt.D: 


J:  L.  TAVIO.'? ^ 

(Acting)  Attorney  General 
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ELECTIONS j Committeemen  or  commltteewomen  for  county  committee 

to  be  selected  from  wards  of  incorporated  cities  and  from 
territory  outside  of  such  cities  in  the  township. 


June  17»  1938 


Honorable  Hampton  Tisdale 
Froseoutlng  Attorney 
Cooper  County 
Boonvllle,  Missouri 


Dear  Mr*  Tisdale t 


This  will  ackxKJw ledge  receipt  of  yours  of  the  6th, 
which  reads  as  follows! 

"I  have  been  asked  to  interpret  Section 
10278,  R*  S.  of  Missouri,  1929,  insofar 
as  it  applies  to  the  selection  of  Pre- 
cinct Committeemen  and  Commltteewomen* 

"I  would  appreciate  yoxir  giving  me  an 
opinion  on  the  following  questions! 

V 

(1)  May  (kmamitteenen  and  Committee- 
women  be  elected  from  each  vot- 
ing precinct  in  the  County  in- 
stead of  Township  Committeemen 
and  Corimitteewomen  at  the  August 
Primary  under  Section  10278  R*  S* 

Mo.  1929? 

(2)  Is  an  elector  who  complies  with 
Section  10257  R.  S.  Mo*  1929  in 
its  entirety  entitled  to  have 
his  or  her  name  placed  on  the 
ballot  for  Precinct  Comsiitteeman 
or  Coimaitteewoman  at  the  Augiuit 
Primary  election? 

(3)  In  case  an  elector  files  for 
both  Township  and  rreeinet  Gobi-  ' 
mi t teaman  or  Committeewoman,  does 
the  Township  or  Precinct  take 

' precedent,  and  which  name  Ahould 
be  placed  on  the  ballot?  * 
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Tix«  section  to  which  70U  refer^  to-wlt.  Section 
10878,  reads  in  psrt  as  follows! 

"At  the  August  primary  each  voter  may 
write  in  the  space  left  on  the  ballot 
for  that  purpose  the  nasMs  of  a man 
and  a woman,  qualified  electors  of 
the  precinct,  or  voting  district  as 
the  case  may  be,  for  committeOTien 
for  such  township,  or  voting  district, 
and  the  man  and  the  woman  receiving 
the  highest  mai>er  of  votes  in  such 
township,  or  election  district,  shall 
be  the  members  of  the  party  committee 
of  the  county,  or  in  the  case  of  a 
city  not  within  the  county,  of  the 
city  of  which  such  voting  precinct, 
or  district  la  a jarti  *««  ” 


Section  10884  reads  as  follows! 

"The  word  'county*  as  used  in  this 
'^article  shall  include  the  several 
coTintles  of  this  state  and  the  city 
of  St.  Louis,  and  the  word  'precinct* 
and  the  wonh  'election  districts* 
shall  Include  and  refer  to  wards  or 
townships  as  the  case  may  require,  but 
shall  not  apply  to  any  subdivision 
less  than  a ward  within  any  city  sub- 
divided into  wards,  or  to  any  sub- 
division less  than  a township  in  any 
county. ■ 


The  foregoing  statutes  have  not  been  interpreted 
by  the  courts  of  this  State.  We  think  that  Section  10878 
authorises  the  voters  of  e ach  township  or  election  district 
to  elect  a committeeman  and  co  vnitteewoman  to  represent 
that  territory  on  the  county  committee.  Section  10884 
provides  that  "election  districts"  shall  Include  and  refer 
to  wards  or  townships  as  the  case  My  require,  and  there- 
fore, in  view  of  Section  10278,  we  think  that  each  ward 
in  an  Incorporated  city  would  be  entitled  to  a committee- 
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man  and  oommltteewomarL  and  that  In  a township  which  does 
not  contain  Incorporated  cities,  such  township  would  be 
entitled  to  a committeeman  and  a CQmnJ.tteewoman  on  the 
county  committee.  In  a township  containing  one  or  more 
Incorporated  cities,  the  territory  In  such  township  out- 
side of  such  Incorporated  city’ or  cities  would  also  be 
entitled  to  a couBnitteeman  and  a c<»&niltteewoman  In  ad- 
dition to  committeemen  and  comm:!  tteewomen  from  the  wards 
oT  such  Incorporated  city  or  cities. 

In  such  latter  case,  the  territory  outside  such 
city  or  cities  would  be  an  election  district.  Ve  think 
the  statute  Is  quite  clear  that  each  ward  In  an  Incor- 
porated city  Is  entitled  ta  a oommltteeman  and  a committee- 
woman,  and  In  order  to  give  the  territory  outside  of  such 
Incorporated  city  representation  on  the  county  committee, 
that  territory  would  likewise  be  entitled  to  a c(»imltteanan 
and  a commltteewoman.  We  see  zk) thing  In  the  statute  which 
would  give  any  preference  to  a oocu.'ltteeiuan  or  cominltteewoman 
from  the  township  outside  of  incorporated  cities  over  the 
committeemen  and  oommltteewomen  elected  from  the  wards  of 
Incorporated  cities.  It  would  seem  to  us  that  In  a township 
cbntalnlne  Incorpcrated  city  of  three  wards,  such  town- 
ship would  oe  entitled  to  four  c<»nmltteemen  and  fotir  oommlttee- 
women on  the  county  oomXiilttee,  each  ward  of  such  city  being 
entitled  to  one  committeeman  and  one  commltteewoman,  and  the 
terrltox*y  outside  of  such  city  being  entitled  to  one  com- 
mitteeman and  one  o<»nnitteewoman. 

The  proviso  in  Section  10278  reads  as  follows) 

" Provided,  that  any  qiialified  elector 
in  any  such  voting  precinct  or  district 
may  have  his  or  her  naise  ,.rinted  on  the 
,^rir.ary  ballot,  or  party  ticket  on  which 
he  or  she  may  desire  to  become  a candi- 
date for  conmltteeman  or  commltteewoman 
by  complying  with  the  provisions  of  sec- 
tion 10237,  R.  S.  1929." 


The  language  of  this  proviso  is  clear  and  it  defi- 
nitely states  that  an  elector  who  complies  with  Section 
10237  is  entitled  to  have  his  name  placed  on  the  ballot  to 
become  a candidate  for  committeeman  or  commit teewoman. 


*4^ 
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CONCLUSION* 

It  la,  ^therefore,’  tha  opinion  ot  this  officat 

(1)  Each  ward  in  an  incorporatad  city  la  antltlad 
to  ona  commit  teaman  and  ona  commit  teewcaaan  on  tha  county 
COTmlttea,  and  in  addition  to  theaa,  tha  territory, of  a 
townahip  lying  outside  of  auch  incorporated  city  or  cities 
and  within  tha  township,  is  entitled  to*  ona  caamiltteeman 
and  ona  commit taewoman  on  tha  coiuty  ccmamittaa* 

(2)  An  elector  who  compllaa  with  Section  10257 
is  entitled  to  have  his  or  her  name  placed  on  tha  ballot 

as  a candidate  for  coorrittaeman  or  c<»ucittee«oraan  for  either 
the  ward  of  an  incorporated  city  or  for  tha  townahip,  tha 
township  committaaman  being  the  ona  selected  from  tha  tar* 
rltory  of  a township  not  within  an  incorporatad  city  or 
town. 


(5)  That  there  is  no  px^ferenea  between  a township 
coimnltte«tian  and  a ward  committeeman,  each  being  of  equal 
rights  and  priorities*  If,  therefore,  an  elector  idio  re- 
sides in  a ward  of  an  incorporated  city,  and  auch  ward  electa 
a committeeman  or  commltteawoman  for  tha  ooimty  committee, 
such  elector  would  not  be  eligible  as  a candidate  for  the 
office  of  township  conxiit teaman  or  commltteewoman,  since 
he  would  not  reside  in  the  territory  of  the  township  outside 
of  the  Incorporated  city* 

If,  however,  the  wards  of  such  city  are  XK>t  select- 
ing committeemen  and  commit teewomen  for  the  county  committee, 
there  woxLId  be  no  reason  wh;;  such  an  elector  residing  in  such 
city  would  not  be  eligible  to  the  office  of  township  ccna- 
isitteeman  or  eommitteewoman,  since  in  that  case  the  whole 
township  would  be  the  election  district  from  which  the  com- 
mitteeman and  commit teewoBian  are  being  selected* 


Respectfully  submitted 


A? PROVED I 


HARRY  H*  KAY 

Assistant  Attorney  General 


kcKmmTT" 

Attorney  Qeneral 


V 


V 


r 


Munlclpalltlea  In  determining  the 
amoxint  for  which  they  may  vote  bonds 
shall  use  the  assessment  next  before 
the  last  completed  assessment  as  a 
basis  of  such  bond  Issue. 


/ July  29,  1958 


Mr.  Morris  Thoiiq>son,  Seci'stary 
Chamber  of  Cosnerce, 

Trenton,  Missouri. 

Dear  Slrt 

This  Is  in  reply  to  yours  of  July  23rd  requesting 
an  official  opinion  from  this  department  based  upon  the 
following  letter t 

"The  city  of  Trenton  is  considering 
the  advisability  of  soma  new  con- 
structlcm  idiloh  will  necessitate  s 
bond  Issue.  In  connection  with  this, 
we  would  like  to  know  the  maximum 
bonded  indebtedness  allowed  Trenton 
under  the  law. 

If  you  have  these  figures  awallable, 
we  will  be  grateful  for  the  Information. 

If  not,  we  will  appreciate  advice  as 
to  where  we  can  secure  the  Information." 

Section  12  of  article  X of  the  Constitution  relat- 
ing to  snmlolpal  indebtednesses  provides  In  part  as 
follows I 

"Mo  county,  city,  town,  township, 
school  distzd.ct  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
Indebted  in  any  manner  or  for  '•ny 
purpose  to  an  amount  exceeding  In 
any  year  the  Incoeie  and  revenue  pro- 
vided for  such  year,  without  the  ■ 
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consent  of  two-thirds  of  the  voters 
thereof  voting  on  such  i>ropositlon, 
at  an  election  to  be  held  for  that 
purpose  I nor  'in  oases  requiring  such 
assent  shall  any  indebtedness  be 
allowed  to  be  incurred  to  an  asount 
including  existing  Indebtedness,  in 
the  aggregate  exceeding  five  per 
oentins  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained 
by  the  assessment  next  before  the  last 
assessment  for  State  and  county  pur- 
poses, previous  to  tho  Incurri^  of 
such  Indebtedness,*  «««««««” 


As  to  which  assessment  the  foregoing  section  of  the 
Constitution  referred  to  the  court  in  the  ease  of  State 
ex  rel.  v*  Qordon,  251  Mo*  303,  held  as  follows t 


*The  assessments  to  be  considered  In 
determining  whether  a proposed  indebted- 
ness exceeds  the  constitutional  limi- 
tation, in  view  of  the  words  that  such 
indebtedness  cannot  exceed  ten  per  cent 
of  *the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  assess- 
ment next  before  the  last  assessment  for 
state  and  county  purposes,*  are  the  two 
successive,  antecedent,  completed  assess- 
ments made  by  the  State  Board  of  l£quali-< 
zatlon  previous  to  incurring  the  indebted- 
ness; that  is,  previous  to  the  time  of  the 
popular  election  to  increase  the  indebted- 
ness. If  It  was  proposed  to  hold  an 
election  In  August,  1912,  to  increase  the 
city  indebtedness,  and  the  assessment  as 
of  June  1,  1911,  had  not  then  been  com- 
pleted by  the  State  Board  of  Bqualizatlon, 
the  taking  of  the  assessment  as  of  June  1, 
1910,  as  the  basis,  would  not  be  In  com- 
pliance with  the  Constitution,  for  its 
language  means  that  it  must  be  *the  assess- 
ment next  before*  that  completed  assessment* 
The  assessment  that  the  Constitution  con* 
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teaplstss  was  the  one  as  of  June  1. 

1909^  and  if  the  taxable  walue  of  we 
property  within  the  olty  as  shown  by 
that  aasessaent,  was  $486^466^  a bond 
Issue  of  f55^000^  Toted  In  August,  1912, 
was  In  excess  of  the  constitutional 
llnlt,  ax)d  the  State  Auditor  pz*operly 
refused  to  register  then.* 

This  office  does  not  have  any  Information  as  to 
what  the  anount  of  the  assessments  of  your  property  Is 
but  this  Information  can  be  obtained  from  the  records 
of  your  olty  clerk,  county  clerk  or  olty  collector. 

From  the  holding  In  the  Gordon  oase,  supra.  If  the 
assesament  for  June.  1937,  Is  not  yet  completed,  the  last 
completed  assessment  would  be  the  assessment  for  1936, 
and  as  the  foregoing  section  of  the  Constitution  provides 
that  the  amoimt  of  the  Vonda  which  may  be  Issued  shall  be 
based  upon  the  assessment  next  before  the  last  assesasient 
for  county  purposes,  the  assessment  upon  which  you  should 
base  your  valuation  for  the  purpose  of  determining  the 
Value  of  the  property  and  the  anount  for  which  the  city 
may  vote  bonds  Is  t}ie  assessment  for  the  year  1955. 

Section  9862,  R.  S.  Mo.  1929  pz*ovldes  as  follows! 

"The  board  shall  meet  at  the  oapltol 
In  the  City  of  Jefferson  on  the  last 
Wednesday  In  February,  1694,  and 
every  year  thereafter,  the  majority 
of  shorn  shall  constitute  a quorum, 
and  the  members  thereof  shall  each 
take  an  oath  or  affirmation  that  he 
will,  to  the  best  of  his  knowledge 
and  ability,  equalise  the  valuation 
of  real  and  personal  property  among 
the  several  counties  In  the  state, 
according  to  the  rules  prescribed  by 
this  chapter  for  equalising  and  valuing 
real  propertyi  and  the  secretary  of  the 
board  shall  keep  an  accurate  account  of 
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all  their  pjrooeedlnga  and  orders^  and 
file  the  aame^  together  with  all  their 
papers.  In  the  office  of  the  state 
auditor." 

If  the  State  Board  has  now  performed  all  of  its 
duties  required  by  the  foregoing  section  in  regard  to 
the  assessment  made  as  of  June  1,  1937,  then  by  the 
rules  hereinbefore  set  out  the  assessment  as  of  June 
1,  1936.  would  be  the  one  the  city  would  use  in  determin- 
ing what  amount  of  bonds  it  could  wote. 

If  the  construction  whidi  you  are  oontemplating 
erecting  is  one  that  is  permitted  by  Section  12a,  article 
X of  the  Constitution,  then  your  Totera  by  a Tote  may 
become  indebted  in  a larger  amount  than  that  specified 
by  Section  12  of  article  X of  the  Constitution  which 
amount  shall  not  exceed  ten  per  cent  of  the  walue  of  the 
taxable' property.  The  waluation  under  this  section  is 
to  be  ascertained  and  based  upon  the  same  assessment  as 
is  provided  for  by  Section  12  of  article  X of  the  Consti- 
tution of  Missouri. 

k 

Section  12a,  article  X of  the  Constitution  of 
Missouri  provides  in  part  as  follows i 

"Any  city  in  this  State,  containing 
not  BK3re  than  thirty  thousand  (30,000) 
inhabitants,  suiy,  with  the  assent  of 
two- thirds  (2/3)  of  the  voters  there- 
of voting  at  an  election  held  for 
that  purpose,  be  allowed  to  become 
indebted  in  a larger  amount  than 
specified  in  section  12  of  article  10 
of  the  Constitution  of  this  State,  not  . 
exceeding  an  additional  ten  (10)  i>er 
centum  on  the  value  of  the  taxable 
property  therein,  for  the  purpose  of 
purchasing  or  constructing  waterworks, 
ice  plants,  electric  or  other  light 
plants,  to  be  owned  exclusively  by  the 
city  so  purchasing  or  constructing  the 
same  I ««««**«" 
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CONCLUSION 

Froa  ths  foregoixig  it  is  the  opinion  of  this 
department  that  the  city  maj,  by  a proper  rote,  become 
indebted  in  an  amount  not  exceeding  five  per  cent  on 
the  value  of  the  taxable  property  therein  less  any 
indebtedness  which  may  have  been  authorised  by  section  12 
of  article  X of  the  Constitution,  irtiioh  valuation  ahall 
be  ascertained  by  the  assessment  next  before  ti^e  last 
asaeasment  for  state  and  ooimty  purposes  previous  to  the 
incurring  of  such  indebteneas]  that  if  the  State  Board 
of  Bqnalisation  has  completed  its  duties  pertaining  to 
the  1957  assessment,  then  the  valuation  as  fixed  by  the 
1956  assessment  is  the  one  upon  which  you  should  base 
your  bond  issue,  and  if  said  board  has  not  oosqpleted  its 
duties  pertain!^  to  the  1957  assessment,  then  the 
valuation  for  the  1955  assessment  is  the  one  the  city 
should  use  as  a basis  of  its  b<md  issue. 

We  are  also  of  the  opinion  that  if  the  project 
which  the  city  oraiteaqplates  construction  is  one  that 
is  authorised  by  section  12a  of  article  X of  the  Const!* 
tution^  then  an  amount  in  addition  to  the  then  existing 
indebtedness,  if  any,  shioh  may  have  been  authorised 
by  said  section  12a,  but  not  exceeding  ten  per  cent  of  the 
value  of  the  taxable  property  therein  may  be  voted  by  the 
people.  Such  valuation  to  be  determined  in  the  same 
manner  as  is  hereinbefore  set  out  relating  to  the  bond 
issue  not  exceeding  five  per  cent  of  the  value  of  the 
taxable  property. 


Respeotftdly  sulmitted. 


APPROVED t 


TYRS  W.  BURTON 
Assistant  Attorney  Oeneral 


77~wrsrmmos 

(Acting)  Attox*ney  Oeneial 
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ELECTIONS: 


Public  utility  company  not  entitled  to  have  challengers 
and  watchers  In  polls  In  a municipal  bond  election  on 
the  question  of  Incurring  Indebtedness  to  buy  eft  build 
municipal  utility  plant. 


PILED  89 


September  21,  1938 


Hon.  Charles  R.  Timmons 
Attorney  at  Law 
Carrollton,  Missouri 

Dear  Sir: 


'nils  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

"I  enclose  several  enclosures  which 
speak  for  themselves.  'Hie  facts, 
briefly,  are  these: 

A special  bond  election  has  been  called 
for  Sept.  27th  to  vote  on  the  proposition 
of  whether  or  not  the  citizens  of  the 
Town  of  Carrollton  shall  Issue  bonds  for 
the  construction  of  a Municipal  Water  & 

Light  plant.  The  Town  council  has  appointed 
all  of  the  judges  and  clerks  of  said 
election,  all  of  whom  are  favorable  to 
the  municipal  ownership.  Carrollton  Is 
a town  existing  by  virtue  of  a Special 
Charter,  and  the  only  ordinance  that  Wf 
have  on  the  subject  Is  that  all  elections 
of  every  kind  shall  be  governed  by  the 
general  aiectlon  laws  of  the  State  of 
Missouri.  A requent  has  been  made  by  the 
Kansas  City  Power  Sa  Light  Company, 
who  now  furnish  the  Town  electric  and 
water  service,  for  witnesses  to  the  count 
and  challengers.  This  request  has  been 
vigorously  denied  and  refused  by  the 
coimcll.  That  the  Kansas  City  Power  and 
Light  Company  Is  an  Interestad  i^rty 
there  can  be  no  doubt,  as  the  bond  prop- 
osition Itself  Is  worded  'to  build  or 
b\iy  (the  exlstlas)' aleetrlc  light  plisKtiS:  v 
Parenthesis  mine." 
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The  proposed  election  Is  provided  for  by  Section  72l8,  R.S. 
Missouri,  1929,  which  reads  as  follows: 

"For  the  purpose  of  testing  the  sense 
of  the  voters  of  any  Incorporated 
city,  town,  or  village  upon  a propo- 
sition to  Incur  debt  as  authorized  In 
the  preceding  section,  the  council, 
board  of  aldermen  or  tinistees,  as  the 
case  may  be,  shall  order  am  election 
to  be  held  of  which  they  shall  give 
notice  signed  by  the  city  clerk. 

«««««*•»«««««*««««««« 

Except  as  herein  provided,  such  election 
shall  be  conducted  In  the  same  manner 
and  by  the  same  election  commissioners 
(if  there  be  such  election  commissioners) 

Judges  and  clerks  amd  other  officers  and 
employes  as  other  elections  are  conducted." 

By  the  foregoing  section,  the  proposed  election  should  be 
conducted  In  the  saune  manner  and  by  the  same  election  officials 
as  other  elections.  The  question  then  Is,  how  are  other 
elections  conducted  with  respect  to  challengers  and  watchers  at 
polls? 

The  provisions  of  the  1929  statutes  which  govern  challengers 
and  watchers  In  prlmai^  elections  are  as  follows: 

Section  10270  - 

"The  county,  ward  or  township  committee- 
man of  each  party  In  each  covinty,  or  the 
ward  committeeman  In  any  city  with  a 
population  of  over  300,000,  may  appoint 
two  pak’ty  agents  or  representatives, 
with  alternates  for  each,  who  may  repre- 
sent his  party  at  the  polling  place  In 
each  precinct  during  the  casting,  canvass 
and  return  of  the  vote  at  a prlmairy,  who 
shall  act  as  challengers  and  witnesses  to 
the  count  of  the  vote  for  their  respective 
parties,  and  have  the  power  prescribed  by 
law. " 
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Section  10271  - 

■ "It  shall  be  the  duty  of  the  challenger 
to  challenge  and  the  duty  of  the  Judges 
of  election  to  reject  the  ballot  of  any 
person  attempting  to  vote  other  than 
the  ticket  of  the  party  with  which  he 
Is  known  to  be  affiliated*  unless  such 
person*  when  challenged*  obligates  him- 
self* by  oath  or  affirmation*  adminis- 
tered by  one  of  the  Judges*  to  support 
the  party  nominees  of  the  ticket  he  Is 
voting  In  the  following  general  elec- 
tion. All  Judges  of  the  election  shall 
have  authority  and  are  empowered  to  ad- 
minister such  oath*  or  affirmation*  and 
any  person  offering  to  vote  who  shall 
fall  or  refuse  to  take  or  make  such 
oath  or  affirmation  when  demanded  by 
such  challenger*  or  inquired  by  any 
Judge*  shall  not  be  allowed  to  vote  at 
such  primary  election." 

Section  10272, 

"The  canvass  of  votes  shall  be  made  In 
the  same  manner  and  by  the  same  officers 
as  the  canvass  of  an  election.  The 
party  chairman  of  the  city  In  a precinct 
canvass*  of  the  coxinty  In  a county  can- 
vass* of  the  state  In  a state  canvass* 
or  some  duly  appointed  agent  to  repre- 
sent each  party*  shall  be  allowed  to  be 
present  and  observe  the  proceedings." 

From  the  foregoing*  It  will  be  seen  that  the  political 
parties  are  permlted  to  have  challengers  at  the  polls  and 
watchers  at  the  canvass  of  returns  at  elections.  It  should 
be  borne  In  mind  that  primary  elections  are  held  to  select 
candidates  for  elective  offices  (Section  10253) • The  primary 
election  Is  In  reality  a method  provided  by  law  by  which 
political  parties  can  choose  their  candidates.  Each  political 
party  Is  given  the  right  to  name  challengers  whose  duty  it  Is 
to  challenge  the  right  of  a voter  to  participate  In  the 
selection  of  candidates  for  that  party  when  such  voter  Is 
known  not  to  affiliate  with  that  party.  The  results  of  a 
prlmairy  election  determine  who  shall  be  the  candidates  of 
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particular  political  parties  in  the  general  election,  and  it  is 
not  strange  that  the  Legislature  has  provided  that  the  political 
parties  to  be  affected  shall  have  something  to  do  with  the 
selections  to  be  made. 

Section  10206,  R.S.  Missouri,  1929#  which  controls  general 
elections,  provides,  among  other  things,  as  follows; 

"No  person  or  persons  shall  be  ad- 
mitted into  the  room  or  office  where 
such  ballots  are  being  counted,  except 
the  Judges  and  clerks  of  election; 

Provided,  that  any  political  party  may 
select  a representative  man  wno  may  be 
admitted  as  a witness  of  such  counting . " 

In  the  general  election,  it  will  be  seen  that  no  persons 
except  the  Judges  and  clerks  are  permitted  to  be  present  at  the 
count  of  ballots  except  that  political  parties  may  have  a wit- 
ness' at  the  counting.  Political  parties  are  associations  of 
electors  having  distinctive  alms  and  purposes.  In  the  case  of 
Kelso  V.  Cook,  110  N.E.  987,  994  (8),  it  is  said; 

"A  'political  party'  is  an  association 
of  voters  believing  in  certain  principles 
of  government,  formed  to  urge  the  adop- 
tion and  execution  of  such  principles  in 
governmental  affairs  through  officers  of 
like  beliefs . They  have  existed  in  some 
fonn  tinder  all  systems  of  government  where 
the  people  were  accorded  any  political 
rights . They  originated  here  with  the 
adoption  of  the  Federal  Constitution  in 
1787.  In  a republican  form  of  government 
they  are  a necessity." 

We  do  not  think  that  anyone  can  claim  that  a public  utility 
company  such  as  the  Kansas  City  Power  and  Light  Company  could, 
by  any  strained  construction  of  language,  be  classed  as  a 
political  party.  In  fact,  we  do  not  understand  that  such 
company  makes  any  such  claim.  However,  the  company  takes  the 
position  that  it  is  an  interested  party  in  the  proposed  bond 
election  and  that  it  represents  the  side  opposed  to  the  people 
of  Carrollton  incurring  an  indebtedness  to  purchase  a mxinlclpal 
water  and  light  plant  and  that  the  city  coimcil  represents  the 
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side  In  favor  of  the  people  Incurring  such  indebtedness,  and 
that  therefore,  the  lineup  in  the  proposed  bond  election  is 
similar  to  the  lineup  of  aji  ordinary  election  where  political 
parties  are  arrayed  against  each  other.  The  company  reasons 
that  it  stands  In  a position  similar  to  one  political  nnrtv 
In  an  ordinary  election  and  that  therefore.  It  should  have  the 
same  privileges  as  a political  party  in  an  ordinary  election 
In  respect  to  challengers  and  watchers. 

’■  f.  . *•  •' 

The  fallacy  of  the  company's  position  is  that  elections 
are  regulated  by  statute  and  that  city  councils  auid  other 
officers  or  agencies  charged  with  the  duty  of  conducting 
elections  can  only  do  what  the  statutes  provide.  This  Is  true 
as  to  allowing  challengers  and  watchers  In  the  voting  places. 
In  20  C.J.  174,  It  is  said: 

"Whether  persons  other  than  the  elec- 
tion officers  and  the  voters  may  law- 
fully be  present  In  a voting  place 
depends  upon  the  provisions  of  the 
particular  statute.  ****** 
but  it  seems  that  statutes  author- 
izing watchers  at  elections  do  not 
apply  to  special  elections  on  ab- 
stract or  economic  questions  of 
mxinlclpal  government  upon  which 
political  parties  theremselves  divide." 

In  the  case  of  In  Re  Easton  City  Election  Overseers, 

12  Pa.  Dlst.  Rep.  526,  the  court  was  passing  upon  the  right 
of  opposing  factions  In  a mimlclpal  bond  election  to  have 
overseers  who  would  correspond  to  our  challengers  and  watch- 
ers. In  discussing  the  case,  the  court  said: 

"It  Is  suggested  by  ooxonsel  for 
petitioners  that  as  the  Act  of  1093 
does  not  authorize  watchers  where 
there  are  no  candidates  for  offices  to 
be  filled,  overseers  may  still  be 
appointed  under  the  Act  of  1074  In 
such  cases  as  now  presented,  and  which, 
in  that  particular,  is  not  repealed.  But 
the  natural  interpretation  of  all  these 
provisions.  It  seems,  must  rather  apply 
them  to  elections  only  where  there  are 
contests  between  political  candidates  for 
office,  eind  not  to  special  elections  on 
abstract  or  economic  questions  of  mvinlci- 
pal  government,  upon  which  political 
parties  themselves  divide . 
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If  these  statutes  were  applicable  to 
an  election  In  the  city  to  determine 
whether  theire  should  be  an  Increase  of 
Indebtedness,  then  the  Act  of  1874,  If 
not  repealed,  would  be  compiled  with 
when  the  court  should  appoint  In  each 
district  one  Republican  and  one  Demo- 
crat, both  of  whom  wez^.ln  favor  of  the 
Increase  of  debt.  This  would  be  In- 
congruous . 

If  the  appointments  now  petitioned  for 
caul  be  required,  we  give  to  the  ex- 
pression ’different  political  parties' 
a meaning  which  extends  It  to  embrace 
those  who  are  supposed  to  have  opposing 
views  upon  the  subject-matter  of  the 
special  election. 

Political  parties  are  separate  organ- 
izations, well  understood  as  objects  of 
discriminating  legislation,  but  It  Is 
Impossible  to  reach  similar  results  In 
Individual  classification.” 

The  Missouri  statutes  allow  challengers  and  watchers  to 
political  parties,  but  as  shown  by  the  foregoing  authorities, 
political  parties  do  not  Include  opposing  groups  In  a bond 
election. 

It  might  be  said  In  passing  that  there  Is  one  provision 
In  our  statutes  where  challengers  are  provided  for  by  organi- 
zations other  than  political  parties.  That  provision  Is  found 
In  Sections  10392  and  10393*  R.S.  Missouri,  1929.  These 
sections  provide  that  opposing  campaign  committees  In  elections 
on  Constitutional  Amendments  shall  have  the  right  to  have 
challengers  at  the  polls.  The  sections  provide  also  how  the 
campaign  committee  may  gain  recognition  and  how  any  dispute 
between  various  committees  planning  to  be  the  campaign  committee 
of  one  side  of  the  question  shall  be  settled.  While  we  do  not 
think  that  even  If  the  slt\iatlon  In  Carrollton  could  be  compared 
In  every  detail  with  tn  election  on  Constitutional  Amendments, 
the  opposing  groups  In  the  bond  election  would  be  entitled  to 
challengers  (since  there  Is  no  statute  authorizing  such 
challengers),  yet  there  Is  a great  difference  between  the 
situation  provided  for  In  Sections  10392  and  10393  and  the 
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situation  in  the  bond  election.  For  instance,  suppose  the 
Kansas  City  Power  and  Light  Company  should  claim  it  has 
the  right  to  select  challengers  because  it  is  one  opposing 
group  in  the  election,  and  at  the  same  time,  several  groups 
of  citizens  should  each  claim  that  they  represent  the  op- 
position to  the  bond  issue.  There  would  be  no  authority 
authorized  by  law  to  settle  the  dlsput  and  recognize 
either  group  of  claimants.  Challengers  and  watchers  in  bond 
elections  are  simply  not  provided  for  in  our  Missouri  law. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
Kansas  City  Power  and  Light  Company  is  not  entitled  to 
challengers  or  watchers  to  the  count  in  the  special  election 
to  be  held  in  the  City  of  Carrollton  on  the  27th  day  of 
September,  1938,  to  test  the  sense  of  the  voters  of  said  city 
on  the  proposition  of  incurring  an  Indebtedness  to  build  or 
buy  an  electric  light  plant. 


Respectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED  BY: 


J.W.  BUPPIMOTON 

(Acting)  Attorney  General 


OLLECTOR  OF  ST,  LOUIS; 


Collector  of  Louis  County 
can  not  retain  an  amount  greeter 
than  |10,000,00  under  Section  0935 
Division  14  as  amended  by  Session 
Laws  of  1937. 


January  17,  1938 


Hon,  H.  Ralph  Walsh, 
Prosecuting  Attorney, 
St.  Louis  Covinty, 
Clayton,  Missouri, 

Dear  Sir: 


I have  your  letter  of  September  20,  1937  enclosing  a 
letter  to  you  of  even  date  from  £.  0.  Harper,  Comptroller  of 
S^.  Louis  County,  requesting  that  you  obtain  an  opinion  from 
our  office.  The  Comptroller’s  letter  Is  In  the  following 
terms: 


"I  respectfully  request  that  you  obtain  an 
opinion  from  the  Attorney  General  In  the 
following  matters: 

Section  9935  Dlv.  XIV  provides  that 
the  Collector  may  retain  $10,000. 
per  annum  as  compensation.  This  sec~ 
tlon  also  states 

’All  fees,  commissions  or  other  com- 
pensations heretofore  charged,  received 
or  allowed  by  or  to  any  such  collector 
as  compensation  for  his  services,  idiether 
vinder  or  by  virtue  of  Stf.te  law  or  not, 
or  her  by  abolished;  and  such  collector 
and  all  his  deputies  and  employes  are 
hereby  forbidden,  under  pe:ialty  of 
forfeltvire  of  office,  to  collect,  charge 
or  receive,  directly  or  Indirectly,  any 
fees  or  coi^anlsslons  In  the  nat\u*e  of 
condensation,  or  other  compensation 
other  than  thos  allowed  and  authorized 
by  this  section. ’ 

"In  view  of  the  fact  that  the  law  specifically 
states  the  maximum  compensation,  and  that  ^11 
fees,  etc.,  heretofore  allowed  whether  by  vir- 
tue of  State  laws  or  not  abolished,  can  the 
Collector  of  St.  Louis  Ooxmty  retain  an  amount 
greater  than  $10,000,00? 
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"Truating  that  you  will  request  such 
an  opinion  at  once,  1 am" 

According  to  your  request  you  desire  to  know  idiether 
or  not  the  oollector  of  St,  Louis  Co\mty  can  retain  an  amount 
greeter  than  ten  thousand  dollars  ($10,000,CX))  a year  Tram 
the  fees  as  salary*  The  county  collector  of  St,  Louis  County 
is  a ministerial  officer  and  must  be  governed  by  Section  13, 
article  9 of  the  Constitution  of  the  State  of  Missoiiri,  This 
section  reads  as  follows: 

"The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  municipality, 
exclusive  of  the  salaries  actually  paid  , 

to  his  necessairy  deputies  shall  exceed 
the  Sian  of  ten  thousand  dollars  for  any 
one  year.  Every  such  officer  sliall  make 
return,  qviarterly,  to  the  county  court 
of  all  fees  by  him  received,  and  of  the 
salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same 
in  detail,  and  verifying  the  same  by  his 
affidavit;  and  for  any  statement  or  omis- 
sion in  such  ret 'm,  contrary  to  truth, 
such  officer  shall  be  liable  to  the 
penalties  of  willful  and  corrupt  ]?erjury," 

There  has  been  many  oases  decided  by  our  Supreme  Court 
idiich  passes  on  or  touches  on  section  13,  article  9 of  the 
Constitution  of  Missouri  in  cozmection  with  section  12,  article 
9 of  the  Constitution  of  Missouri, 

In  the  case  of  Little  River  Drainage  District  v. 

Lasater  Township  Collector,  29  3.W.  (2d)  716;  325  Mo,  493,  the 
oovirt  held  that  a township  collector  was  entitled  to  fees  for 
collecting  drainage  taxes  end  held  the  act  set  out  by  the 
legislature  was  not  unconstitutional  as  to  not  applying  uniformity 
to  all  county  officers  in  connection  with  article  9,  section  12 
of  the  Constitution,  In  this  case  also  the  court  held  that  a 
statute  authorising  coimty  courts  to  Increase  county  and  town- 
ship collectors  fees  for  collecting  drainage  taxes  was  not  \m- 
oonstitutional  as  aathorizing  increase  in  county  or  munlci];>al 
officers  compensation  during  terms,  in  connection  with  article 
14,  section  8 of  the  Constitution,  This  case  was  originally 
brought  by  the  drainage  district  against  the  township  collect- 
or for  the  reason  that  he  had  retained  drainage  taxes  collected 
during  his  term  and  idiich  were  allowed  as  an  increase  during 
his  term  and  was  unauthorized  by  the  Constitution,  The  court 
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held  that  it  was  added  duties  In  an  Incident  to  his  office 
and  the  Increase  during  his  teim  of  office  did  not  violate 
the  Constitution.  This  case  did  not  hold  that  he  or  a 
county  collector  could  receive  more  than  the  niaximum  of  ten 
thousand  dollars  (^10,000.00)  as  set  out  by  section  13,  article 
9 of  the  Constitution. 

In  the  case  of  State  ex  rel.  Saline  County  ..  Price 
et  al,  246  S.W,  572,  the  coxirt  heldj 

"The  first  question  confronting  us  In  the 
record  arises  upon  the  contention  of  the 
respondent  that  section  11036,  R.S.  1919, 

Is  \inconstltutlonal  because  It  reduces 
the.  maximum  compensation  allowed  to  pub- 
lic officers.  Including  the  sheriffs  of 
the  several  counties,  to  be  paid  out  of 
the  fees  of  the  office,  to  |i5,000  per 
annum,  while  section  13,  art.  9,  of  the 
Constitution  fixes  the  maximum  amount  at 
^10,000. 

The  constitutional  provision  referred  to 
Is  as  follows t 

•The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  municipality, 
exclusive  of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars  for  any 
one  year.  Every  such  officer  shall  make 
return,  quarterly,  to  the  coxmty  court 
of  all  fees  by  him  received,  and  of  the 
salaries  by  him  actvially  paid  to  his 
deputies  or  assistants,  stating  the  same 
In  detail,  and  verifying  the  same  by 
his  affidavit;  and  for  any  statement  or 
omission  In  such  return,  contrary  to 
truth,  such  officer  shall  be  liable  to 
the  penalties  of  willful  and  corrupt 
per  Jury.  • 

It  will  bo  seen  that  this  provision 
applies  to  all  executive  and  ministerial 
officers  of  the  counties  and  municipal- 
ities of  the  state,  and  there  is  nothing 
In  the  words  In  which  It  Is  expressed 
that  either  fixes  the  amount  of  their 
total  compensation  or  the  amount  which 
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they  my  retain  from  the  fees  of 
their  respective  offices  for  such 
compensation.  It  Is  slnqply  a limit- 
ation on  the  maximum  amount  of  com- 
pensation which  may  he  allowed  them 
by  the  Legislature,  without  Inter- 
fering with  Its  right  to  confine  the 
compensation  of  any  one  or  all  of 
them  to  irtiat  It  may  consider  the 
actual  value  of  the  service  rendered  In 
the  office.  The  theory  of  ttie  px*o- 
vlslon  seems  to  be  that  all  fees  are 
Imposed  by  the  state  through  Its  laws, 
and  that  when  collected  by  Is  officers 
they  become  the  property  of  the  state 
to  be  disposed  of  at  Its  pleasure. 

This  duty  of  collection  may  be  and  Is 
performed  by  salaried  officers  as  well 
as  by  those  depending  upon  the  fees 
for  their  compensation,  and  in  many 
instances  they  bear  no  relation  to 
the  service  involved  In  connection 
with  the  matter  to  which  they  pertain. 

The  prominent  and  only  Idea  expressed 
In  tM  s constitutional  provision  Is 
the  protection  of  the  state  fj^ora  unrea- 
sonable charges  by  ministerial  and 
executive  officers  affected,  and  to 
provide  for  their  compensation  out  of 
a fxind  created  In  the  performance  of 
their  duties.  The  only  limitation 
upon  the  legislative  branch  of  the 
government,  either  expressed  or  Implied, 

Is,  as  we  have  said,  a limitation  of 
the  maximum  amount  of  the  compensation, 
to  be  so  paid.  The  provisions  of  sections 
11036  and  11037,  R.S.  1919,  have  no 
tendency  to  lnterfei*e  with  that  purpose, 

Thle  noint  must  be -ruled  against  the 
respondent," 

In  this  case  Saline  Coxuity  atteo^ted  to  collect  from 
the  sheriff  an  amount  of  fees  wltheld  by  the  sheriff  which 
was  in  excess  of  five  thousand  dollars  (|^5, 000,00)  per  year 
as  allowed  by  the  statute.  The  amount  that  the  county  of 
Saline  attempted  to  recover  was  four  thoxisand  four  hxindred 
sixty  eight  do  lars  and  twenty  two  cents  ($4468,22).  The 
court  In  this  case  decided  solely  on  the  fact  t^t  where 
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the  sheriff  had  received  money  for  the  hoard  of  prisoners 
it  was  not  fees  tinder  the  statute  or  constitution  and  the 
coiirt  allowed  the  ^erlff  to  retain  fees  up  to  within  five 
thousand  dollars  ($5,000.00)  and  the  amount  that  he  received 
for  the  hoard  of  prisoners.  The  court  did  not  hold  that 
he  was  allowed  for  extra  services  heyond  the  maximum  amount 
set  out  under  the  statuce. 

In  the  case  of  State  y.  Lashly  v.  Wurdeman,  187  S.W. 

257  l.c.  259,  the  court  in  its  opinion  hold  as  follows: 

"The  Oonstitutlon  and  the  statute  (Const, 
art,  9,  13j  R.S.  1909,  10734,  1C735,  10736) 
provide  and  limit  all  fees  which  can  he 
retained  hy  tlie  relator,  end  impose  the 
duty  of  making;  quarterly  returns,  showing 
the  amounts  so  received,  under  the  penalltes 
p3?e8orihed  in  the  statute.  It  necessarily 
follows  that  any  excess  over  the  fees  thus 
limited  was  money  belonging  to  the  public 
and  in  the  custody  of  such  officer  until 
turned  over." 

Under  this  decision  any  excess  over  the  fees 

limited  to  ten  thousand  dollars  ($10,000.00)  was  money  belong- 
ing to  the  public  and  in  the  custody  of  such  officer  until 
turned  over. 

In  the  Case  of  Greene  County  v.  Grant  C.  Lldy,  263 
Mo.  77,  the  court  held  that  a probate  Judge  was  not  a mini- 
sterial or  executive  officer  under  section  13,  article  9 of 
the  Constitution  but  was  classified  with  the  Judiciary  act 
of  the  Constitution  and  therefore  was  not  limited  to  the 
amount  of  fees  set  out  in  section  13,  article  9 of  the  Con- 
stitution. 

In  your  letter  of  request  you  quote  part  of  section 
9935,  Division  14  in  which  you  quote  that  certain  fees  have 
been  abolished  bythls  section.  That  part  of  the  letter  which 
you  quote  only  covers  the  abolishment  oflbes  that  are  not  set 
out  in  Division  14  of  Section  9935  of  the  Session  Laws  of  1937 
page  547  which  repealed  the  same  section  of  the  Laws  of  Missouri 
of  1953  f o nd  on  page  454. 

The  only  difference  of  division  14  of  Section  9935  of 
the  Act  of  1937  repealing  1933  reads  as  follows: 

"On  all  back  taxes  and  all  other  delinquent 
taxes,  he  shall  be  allowed  a commission  of 
two  per  cent  idilch  shall  be  added  to  the  face 
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of  the  tax  bill  and  collected  from  the 
party  paying  such  tax  as  a penalty  In 
the  same  manner  as  other  penalties  are 
collected  and  enforced,  which  comais- 
slon  the  collector  shall  be  entitled 
to  retain  as  compensation  for  addition- 
al services  rendered  In  collecting 
delinquent  taxes  and  the  amount  of 
said  commission  shall  not  be  Included 
In  computing  the  maximum  salary  allow- 
ed the  collector," 

This  part  of  division  14  which  was  added  states  that  the 
collector  shall  be  entitled  to  retain  as  oonpen s atl on~7or 
additional  services  rendered~~rn  col^LeolErng  delinquent  iaxes 
and  the  amo^t  of  said  com^sslon  st^l  not  be  Included  In 
computing;;  the  maximum  salary  allowed  ike  colTeoior, 

Also  In  division  14  of  Section  99^6  of  the  1937  Act  the 
legislature  provides i 

"Said  collector  shall  present  for  allow- 
ance proper  vouches  for  all  disbursements 
made  by  him  on  accotmt  of  salaries  and 
expenses  of  his  office  and  other  costs 
of  collecting  the  revenue,  which  shall 
be  allowed  to  him  as  against  the  ooinmls<i> 
slons  retained  by  hlmj  and  out  of  the 
residua  of  such  commisii  ons  in  Ms  hands 
after  deducting  the,  amount  of  such  vouch- 
ors allowed  ho  shall  be  allowed  and 
authorized  to  retain,  as  far  as  the  said 
residue  of  such  commissions  In  his  hands 
will  peimiilt,  a oornp,;nsation  at  the  rate 
of  ten  thousand  dollars  per  ann\im. 

Should  such  residue  of  caanlssions  be 
less  than  sufficient  to  cover  the  above 
compensation,  then  the  entire  residue 
shall  be  allowed  to  him,  and  shall  be 
In  full  payment  for  his  services.  If, 
however,  such  residue  is  more  than 
sufficient  to  cover  such  oon^jensatlon, 
then  the  surplus  s all  be  paid  over  to 
the  state,  school,  co\mty  and  city  In 
proportion  as  the  amount  collected." 

Also  In  division  14  of  Section  9936  of  the  1937  Act 
the  legislature  provides  as  follows: 

"Collectors  of  revenue  under  this  sub- 
division shall  keep  at  all  times  In 
their  office  a notary  public,  who  shall 
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administer  csaths  and  taka  notarial 
acknoKrledgments  In  conneotlon  with 
suoh  office  without  diarge.  All 
fees,  oomoissiona  or  oliier  oo<..}:!ez>> 
aations  heretofore  t'.horged,  raoeJ^ved 
or  allowed  by  or  tc  any  such  ooUeot- 
or,  as  compensation  for  his  aervicea, 
whether  under  or  by  virtue  of  sta  a 
law  or  not,  are  hart'.by  aboil  oh  od|  and 
auch  collector  and  all  his  deputiea 
and  anployea  are  hereby  forblddan.  under 
penalty  of  forfeiture  of  office,  to 
collect,  doio'ge  or  receive,  dlxectly 
or  Indirectly,  any  fees  or  oomnisslona 
in  the  nature  of  oompenaation,  or  other 
ooapensatlcn  other  than  tlioae  allowed 
and  authorised  by  this  aection.” 

Thla  partial  quotation  of  section  and  division  refers  to 
• any  other  fees  tijm  that  set  ov.t  in  division  14  of  Section 
9036  of  the  1937  Act, 

There  la  no  question  but  that  part  of  division  14 
of  Section  9936,  page  650  of  the  1337  Act  wlildi  states  that 
ttie  amount  of  delinquent  taxes  for  itiloh  the  oollootor  was 
allowed  a oomaisslon  of  two  per  cent  should  not  be  Included 
in  ooB^tlng  the  mexiimsn  salary  allowed  the  ooUaotor,  is 
xmoonatitutional  in  connection  with  sectlcn  13,  article  9 
of  the  Constitution  of  Missouri,  In  the  case  of  Barker  v, 
St,  Loula  Cotinty,  104  S,W,  (2d)  371,  the  court  heldt 

"Statute  will  not  be  held  unoanstitutiort- 
al  unless  it  contravenes  organic  law  in 
suoh  manner  as  to  leave  no  douut  of  its 
uuioonstitutionallty,  but  if  there  is  no 
suoh  doubt,  court,  whose  duty  it  is  to 
decide,  inust  decler  statute,  or  part 
thereof  in  conflict  with  Constitution, 
void. 

Invalidity  of  part  of  statute  does  not 
render  remainder  invalid.  If  remainder 
shows  legislative  Intent  and  furnishes 
sufficient  means  to  effectuate  thi-t 
Intent," 
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CONCLUSION 


In  conclusion  will  state  that  In  view  of  all  of 
the  authorities  above  set  out,  the  collector  of  St*  Louis 
County  can  not  retain  an  amount  greater  than  ten  thousand 
dollars  (^10,000.00)  from  all  the  fees  collected  by  him 
In  any  one  year* 


Respectfully  submitted. 


W.  J.  BU RKii 

Assistant  Attorney  General 


APPROVED: 


TTli*"  TaTEoT 

(Acting)  Attorney  General 
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SHERIT<'?S : 


Assistant  taking  patient  to  State 
Hospital  allowed  ?;:4.00  per  day. 

Covin ty  court  may  furnish  siren  and 
red  light  for  sheriffs  privately 
owned  car.  May  appoint  deputies 

with  approval  of  circuit 
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.judge. 


Mr.  Rudy  J.  Walter, 

Sheilff  of  Moniteau  County, 
California,  Missouri. 

Dear  Slrt 


This  will  acknowledge  receipt  of  your  letter  of  Jantiary 
27,  1938,  requesting  three  official  opinions  from  this  office 
which  request  reads  as  followsi 


"As  sheriff  and  officer  of  the  State  of 
Missouri,  1 would  like  to  have  a written 
opinion  from  your  office  on  the  follow- 
ing legal  questions. 

1.  Under  Section  11791,  R.S.  1929,  en- 
titled, Fees  of  Sheriffs,  Marshalls  and 
other  officers,  there  is  provided  that 
in  cities  and  counties  having  a population 
of  three  hundred  thousand  inhabitants  and 
over,  each  deputy  sheriff,  not  more  than 
two,  shall  be  allowed  for  each  day  during 
the  teztn  of  court  three  dollars. 


How  many  deputy  sheriffs  are  allowed  under 
the  law  in  a county  of  12,173  'population 
for  each  day  during  the  circuit  court? 
(coxirt  being  actually  in  session)  And 
what  fee  are  they  to  be  paid? 

2.  It  has  boon  ruled  by  the  prosecuting 
attorney  of  this  ootinty  that  the  county 
is  without  x>ower  to  furnish  or  purchase 
for  the  use  of  the  sheriff  a siren  and 
rod  light,  said  equipment  to  belong  to 
the  county  and  be  passed  on  to  the  succeed- 
ing sheriff  in  office.  The  basis  for 
this  opinion  was  rendered  on  the  fact  that 
equi{»aent  belonging  to  the  county  could 
not  be  attached  to  the  sheriff's  car  when 
privately  owned. 
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I would  like  to  know  If  the  county  can 
legally  furnish  tills  equlpznent  such  a a 
z*ed  light,  siren,  handcuffs,  guns,  and 
other  equlpuient  Trial ch  la  necessary  for 
the  sheidff  to  properly  cope  with  crime. 
Said  equipment  to  be  passed  on  to  the 
succeeding  sheriff  in  office.  In  what 
class  should  this  equipment  be  budgeted? 

3,  At  page  408  Laws- of  Missouri  1933 
under  Section  8662,  entitled,  Goinpensatlon 
of  Sheriffs,  *The  sheriff  or  other  person, 
for  taking  a patient  to  a state  hospital 
or  removing  one  therefrom,  upon  the  warrant 
of  the  clerk,  milage  going  and  returning, 
at  the  rate  of  ten  cents  per  mile  and  one 
dollar  per  day  for  the  support  of  each 
patient  on  his  way  to  or  from  the  hospital 
shall  be  allowed,  to  each  assistant  allows 
ed  by  the  clerk  and  accoii^panylng  the 
sheriff,  or  other  person  acting  under  the 
warrant  of  the  cleric,  four  dollars  per 
day  for  the  tl  e actually  consumed  in 
making  said  tid.p  said  su.:,  to  include  aU 
expenses  of  such  assistant, — 

In  regard  to  the  pay  of  each  assistant, 
does  this  section  mean  ^,00  to  be  paid 
them  regardless  of  the  fact  that  It  takes 
only  three  hours  for  the  trip  to  the  hos- 
pital, or  should  this  ^.4«CX)  be  pro-rated* 

It  is  also  provided  that  ^1,00  be  paid  the 
sheriff  for  maintenance  of  the  patient, 
does  this  mean  that  he  is  to  receive  tlie 
fl.OO  regardless  of  the  fact  that  he  Is  not 
put  to  any  expense  for  support? 

As  Sheriff  of  Moniteau  County  I would 
appreciate  a written  opinion  on  these  tiu*ee 
legal  questions  iriilch  are  above  stated." 


I 

Section  11513  R.S.  Mo.  1929  reads  as  followsi 

"Any  sheriff  may  appoint  one  oi  more 
deputies,  with  the  approbation 
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of  the  Judge  of  the  circuit  coxu’tj  and 
every  such  appointment,  with  the  oath 
of  office  Indorsed  thereon,  shall  be 
filed  In  the  office  of  the  clerk  of  the 
circuit  court  of  the  county," 

Section  11514  R.S,  Mo.  1929  reads  as  follows; 

"Every  deputy  sheriff  shall  possess  all 
the  powers  and  may  perform  any  of  the 
duties  prescribed  by  law  to  be  perform- 
ed by  the  sheriff," 

Under  Section  11513  R.S.  Mo.  1929  which  is  the  general 
law  In  regard  to  the  appointment  of  deputies,  the  appointment 
of  deputies  must  oe  approved  by  the  Judge  of  the  circuit  court. 

Under  Section  11516  R.S,  Mo,  1929,  In  case  of  an  emer- 
gency, the  sheriff  may  appoint  deputy  sheriffs  without  peimls- 
slon  from  the  Judge  of  the  circuit  court  and  their  salary  shall 
be  two  dollars  (OS.OO)  per  day.  This  section  reads  as  follows; 

"Every  sheriff  shall  be  a conservator 
of  the  peace  within  his  ootuity,  and 
shall  Cfluse  all  offenders  against  law. 

In  his  view,  to  enter  Into  recognizance, 
with  security,  to  keep  the  peace  and  to 
appear  at  the  next  tsrm  of  the  circuit 
court  of  the  county,  and  to  comoilt  to 
Jail  In  case  of  failure  to  give  sudi 
recognizance.  In  any  emergency  the 
sheriff  shall  appoint  sworn  deputies, 
who  shall  be  residents  of  the  county, 
possessing  all  the  qualifications  of 
sheriff.  Such  deputies  shall  serve 
not  exceeding  thirty  days,  and  shall 
X>os3ess  all  the  powers  and  perform  all 
the  duties  of  deputy  sheriffs,  with  like 
responsibilities,  and  for  their  services 
shall  receive  two  dollars  per  day,  to  be 
paid  out  of  the  coimty  treasury." 

In  the  case  of  Scott  v,  Endlcott,  38  S.W.  (2d)  67,  the 
court  held; 

"There  can  be  no  doubt  that  a deputy 
sheriff  appointed  by  the  sheriff,  as  pro- 
vided by  section  11513,  R.S.  Mo.  1929, 

Is  a public  officer.  State  ex  rel.  Walker 
V.  Bus,  136  Mo.  325,  36  S.W.  636,  33  L.R. 

A.  616.  That  being  true,  ho  is  subject  to 
the  same  general  limitations  as  any  other 
public  officer  In  the  matter  of 
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salary  and  fees.  There  Is  no  provision 
in  the  law  providing  a salary  for  deputy 
sheriffs  in  counties  such  a s Osark  county. 

Under  Section  11789  R,S,  Mo,  1929,  the  fee  of  the  deputy 
sheriff  for  attending  each  court  of  record  or  criminal  court 
and  for  each  deputy  actually  employed  in  attendance  upon  such 
court,  the  number  of  such  deputies  not  to  exceed  three  per 
day,  they  shall  be  allowed  three  dollars  (^,00)  per  day, 

i 

Bearing  in  mind  Section  11513  ad  above  set  out,  this 
deputy  idio  attends  court  must  be  appz^oved  by  the  judge  of  the 
circuit  court.  The  only  other  section  pertaining  to  the  fees 
of  sheriffs  is  Section  11791  which  applies  only  to  criminal 
cases.  Section  11790  applies  to  f seal  allowed  sheriffs  in 
cities  having  a populat  on  of  six  hundred  thousand  (600,000) 
or  more  and  part  of  Section  11791  applies  to  only  cities  and 
counties  having  a population  of  three  hundred  thousand  (300, 000) 
inhabitants  and  over.  In  view  of  the  fact  that  Moniteau  County 
only  has  a population  of  twelve  thousand,  one  himdred  seventy 
three  (12,173),  the  sheriff  of  this  county  is  only  allowed  fees 
as  set  out  in  Section  11789  and  Section  11791, 

CONCLUSION 

In  conclusion,  it  is  the  opinion  of  this  office  that  you 
are  limited  to  the  appointment  of  deputy  sheriffs  in  that  any 
appointment  you  should  make  must  be  approved  by  the  judge  of 
the  circuit  court  of  that  county.  When  the  deputy  or  deputies 
is  appointed  and  approved  by  the  judge  of  the  circuit  court, 
they  shall  be  allowed  as  salary  or  fee  for  attending  court 
three  dollars  (i^.OO)  per  day  while  actually  employed. 

II 

Section  2078  R.S,  Mo,  1929  reads  as  follows! 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  end 
shall  have  power  and  authority  to  pur- 
chase, lease  cr  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  r eal  estate, 
goods  or  chattels  belonging  to  the 
county,  appropriating  the  proceeds  of 
such  sale to  the  use  of  the  same,  and 
to  audit  and  settle  all  demands  against 
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the  county  ♦* 

Under  thla  section  the  county  court  has  the  power  to 
purchase  either  real  or  personal  property  for  the  use  or 
benefit  of  the  county. 

Section  3f  article  X of  the  Constitution  of  the  State 
of  Missouri  reads  as  follows t 

"Taxes  may  'be  levied  and  collected  for 
public  purposes  only.  They  shall  be 
imlform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the 
authority  levying  the  tax  and  all  taxes 
shall  be  levied  and  collected  by  general 
laws , " 

This  section  of  the  constitution  prohibits  In  a way  the  collect- 
ing of  taxes  and  using  the  same  for  any  p\irpose  other  than  pub- 
lic purposes t ■ 

In  your  letter  you  state  that  the  county  court  was  Inform- 
ed that  they  could  not  furnish  a siren  and  red  ll^t  on  your 
car  for  the  re  ason  that  the  car  was  pr5  vately  owned.  In  the 
case  of  State  v,  Ilackmann^  218  S.W.  316,  the  court  saldt 

"But  neither  of  the  opinions  in  that 
case  rules  that  new  debt  may  not  be 
Incurred  for  the  valid  public  purpose 
(If  such  be  a valid  public  pin^pose) 
of  discharging  a prior  valid  Indebted- 
ness. And  this  Is  the  vital  question 
here. 

The  first  thing  to  be  detezmlned  Is 
whether  of  not  the  discharge  of  a valid 
esistlng  Indebtedness  Is  a county  pub- 
lic purpose.  The  second  Is  whether 
there  Is  (under  the  facts  of  this  case) 
a new  debt  created  for  such  public 
coiinty  purpose," 

In  your  request  the  question  Is  idiether  or  not  the  furnish- 
ing of  a siren  and  red  11 ^t  for  your  privately  owned  car  Is  fcr 
a public  service  . The  furnishing  of  this  equipment  Is  for  the 
maintenance  of  the  police  car  of  the  county  and  In  no  event 
would  be  of  any  use  to  you  as  a private  In^vldual, 

In  the  case  of  State  ex  rel,  Gilpin  V,  Smith,  96  S,W.  (2d) 
page  40,  the  covirt  also  held  thatt 
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"Payment  of  valid  existing  debt  by 
coxinty  is  'county  public  puiTpose* 
within  constitutional  reqxilrement 
thr  t taxes  could  be  levied  and  collect- 
ed for  public  puirposes  only  (Const, 
art.  10,  Section  3)«* 

"Woi'ds  and  Phrases*  defines  ooxmty  purpose  as  follows 

"The  Constitution  does  not  attempt  to 
give  a definition  of  * covinty  piirpose,* 
and,  to  obtain  a correct  Interpretation 
of  that  phrase,  we  must  look  to  the 
contemporaneous  legislation  upon  that 
subject,  and  the  uniform  action  of  the 
county  cotirta  under  the  territorial 
govexnment.  By  this  reference  It  will 
be  abuncaxitly  demonstrated  that,  at  the 
time  the  Constitution  was  adopted, 

*co\mty  purposes*  were  taken  to  embrace 
principally  the  erection  and  repair  of 
courthouses  and  Jails|  the  oi>enlng  and 
maintaining  of  public  thoroughfares 
within  the  limits  of  their  zespeotive 
counties,  by  opening  roads,  building 
bridges,  and  causeways,  and  keeping 
the  same  In  repair;  11 censing  and 
regulating  ferries  and  toll bridges, 
etc.  It  Is  thus  seen  that  the  entire 
subject  of  highways  was  at  that  ti;oe 
an  object  peculiarly  within  the  Juris- 
diction of  the  county  authorities,  and 
we  are  hence  waznranted  In  Ihe  assunqptlon 
that  It  was  so  understood  by  the  con- 
vention when  they  used  the  phrase  'county 
purposes.*  Duval  Covmty  Com'rs.  v.  City 
of  Jacksonville,  18  South.  539,  343,  36 
i-l-a.  196  (quoting  and  approving  Cotton  v. 

Leon  County  Com'rs,  6 Fla.  610} . 

'County  purposes,'  as  used  In  Const,  airt. 

12,  6,  providing  that  the  Legislature 
sha!7.1  authorize  the  several  counties 
and  Incorporated  towns  to  iiiqpose  taxes 
for  coxmty  and  corporation  pturposes. 

Include  the  support  of  their  officers; 
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the  building  of  courthousea  and  Jallaj 
the  paying  of  the  legitimate  indehted- 
neas  of  the  oountiea;  the  conatz*uotion 
of  roada,  hrldgea,  and  worka  of  public 
necesaity  and  convenience;  and  the  ex- 
penae  of  a county  In  the  management  of 
ita  affairs^  the  mmintenanoe  of  intern- 
al police  and  good  order^  the  public 
achoola,  *and  auch  other  mattera  of 
public  concern  aa  may  peculiarly  affect 
the  people  of  the  county  in  their  pro 7 
perty  and  local  intereata*'  Oadaden 
County  V.  Gz^en,  22  Fla.  102,  110.” 

16  Corpv'3  Jurla,  page  674,  in  deacribing  coxinty  purpoae 
holda  aa  follows: 

"Ihe  term  la  one  idii  ch  cannot  be  pre- 
claely  defined,  and  to  obtain  a correct 
interpretation  of  the  phraae  recovrae 
must  be  had  to  the  contemporaneous  legis- 
lation upon  the  subject  and  the  unifonn 
action  of  the  county  courts,  and  since 
the  authorities  have  formulated  no 
generally  accepted  definition  of  county 
purpoae,  it  is  necessary  to  leave  each 
case  involving  the  question  to  be  decided 
as  It  may  arise.  It  may  be  said,  how- 
ever, to  be  a purpose  in  accordance  with 
the  object  of  its  organisation,  and  will 
include  such  enterprises  as  would  not 
advance  the  wants  and  demands  of  the 
community  independently  of  public  aid; 
such  matters  of  public  concern  as  may 
peculiarly  affect  the  people  of  the 
county  in  their  property  and  local 
interests.  The  term  has  been  held  to  em- 
brace the  erection  and  repair  of  bridges; 
courthouses;  roads;  Jails;  poorhouses; 
public  schools;  public  thoroughfares 
within  the  limits  of  their  respective 
counties;  and  works  of  public  necessity 
and  convenience;  also  the  lioensizig  and 
regulating  of  ferries  and  toll  bridges; 
the  maintenance  of  internal  police  and 
good  order;  the  support  of  covinty  of- 
ficers; the  paying  of  the  legitimate 
Indebtedness  of  the  counties;  and  the 
ordinary  expenses  of  the  couijty. ■*****." 
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CONCLUSION 

In  view  of  tixe  above  authorities,  it  Is  the  opinion  of 
tils  ofilce  that  the  county  court  may  furnish  a siren  and  red 
ll^t  for  Installation  on  the  private  oar  of  the  sheriff,  pro- 
viding the  county  0012* t retains  ownership  of  the  siren  and 
red  light* 


III 

Section  8668  R*S*  Uo*  1929  as  amended  and  set  out  at 
page  408,  Session  Lavs  of  1933,  reads  as  follows: 

•To  the  Sheriff  or  other  person,  for 
taking  a patient  to  a state  hospital 
or  removing  one  therefrom,  upon  the 
warrant  of  the  Clerk,  mileage  goln^ 
and  returning,  at  the  rate  of  ten 
cents  per  mile,  and  $1*00  per  day  for 
the  support  of  each  patient  on  his  way  to 
or  from  the  hospital  shall  be  allowed: 
to  eacti  assistant  allowed  by  tlie  clerk 
and  accompanying  the  Sheriff,  or  other 
person  acting  under  the  warrant  of  the 
clerk,  $4*00  per  day  for  the  time  actually 
consumed  In  making  said  trip  said  sum, 
to  Incluce  all  expenses  of  such  assistant* 

The  computation  of  mileage  In  each  case  Is 
to  be  made  the  place  of  arrest  to 

hospital  by  the  nearest  route  usually 
traveled*  Provided,  that  the  said  Sheriff 
shall  fiimlsh  all  necessairy  means  of  trans- 
portation without  charge  other  than  as 
above  allowed*  The  cost  specified  In  this 
Section  shall  be  paid  out  of  the  County 
Treasury  of  the  proper  county*" 

This  section  Is  not  ambiguous  In  any  respect  and  provides 
for  the  payment  of  four  dollars  (^*0C)  per  day  for  an  assist- 
ant to  accompany  the  sheriff*  TMs  payment  Is  for  the  time 
actually  consumed  In  making  the  trip  and  to  Include  all 
expenses  of  such  assistant*  There  Is  nothing  in  the  section 
idilch  provides  for  pro-rating  the  four  dollar  per  day  con- 
sumed In  the  trip  by  the  assistant* 

In  the  case  of  Stete  ex  rel*  Cobb  v.  Thon^son,  . 

(2d)  57,  the  court  held: 

•The  rule  Is  well  stated,  as  follows: 

'A  statute  Is  not  to  be  read  as  If 
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open  to  construction  as  a matter  of 
course.  It  la  only  In  the  case  of 
ambiguous  statutes  of  uncertain  mean- 
ing that  the  rules  of  construction  can 
have  any  application.  Where  tbe  lan- 
guage of  a statute  is  plain  and  xin- 
amblguous  and  its  meaning  clear  and 
\uiBii3takable,  there  is  no  room  for 
construction,  and  the  courts  are  not 
I>emltted  to  search  for  its  meaning 
beyond  the  statute  itself . 

^ 

The  ooxxrt  In  the  same  case  further  held} 

"iHrsf-;; **-»->*  In  Lewis— Sutlier land  3 tat* 

Const.  VDl.  2 (2d  i:d.)  p.  737,  it  Is 
salds 

*V/here  tho  omission  Is  not  plainly 
Indlerted  and  the  statute  as  written 
is  not  Incongruous  or  unintelligible 
and  leads  to  no  absvird  results,  the 
court  Is  not  Justified  in  making  an 
interpolation* 

CONCLUSION 

In  Tiew  of  the  above  authorities,  it  is  the  opinion  of 
this  office  that  the  assistant  shall  receive  four  dollars 
(|’4.00)  per  day  as  set  out  in  said  section  8662  regardless  of 
the  fact  that  the  actual  time  constuned  going  to  the  hospital 
would  be  only  three  houi^s* 

It  is  also  the  opinion  of  this  office  that  the  sheriff 
is  entitled  to  one  dollar  (fl*00)  as  allowed  by  the  statute 
as  a fee  for  tlie  maintenance  of  t'ne  patient,  regardless  of 
the  fact  that  he  is  not  put  to  any  expense  for  support. 

Hespectfxilly  submitted. 


W.  J.  BURKt. 

Assistant  Attoxney  Ceneral 

AFPRO  ;iiDl 
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DEIATH  WARRANT:  Form  of 


April  9,  1938 


Hon*  Joseph  M.  Walsh 
Assistant  Circuit  y'ittorney 
Miinlclpal  t jurts  Buildings 
St* Louis,  Missouri 


Dear  Sir: 


Wo  have  your  request  of  April  7,  1938,  which  Is 
as  follows: 


"This  office  has  Been  requested  hy 
the  Clerk  of  the  Circuit  Court  for 
Criminal  Causes  In  tills  city  to  draft 
form  of  death  warrant,  or  warrants, 
provided  for  In  the  Act  passed  at  the 
session  oi  the  59th  General  Assembly 
and  approved  June  4,  1937  relating  to 
the  duties  oi  courts  in  capital  cases 
(Laws  of  Missouri  1937,  p*  221)* 

I would  appreciate  your  furnlshln^i  me 
with  an  anproved  form  of  the  w,j^rrant, 
or  warrants,  referred  to  In  .iectlons 
3719  and  3721  of  said  Act,  If  you  can 
conveniently  do  so.  In  order  that  I 
may  ^Ive  same  to  the  Clerk  of  our 
criminal  division  for  his  future  use." 

Section  3800  R*  S*  Missouri  1929,  provides  that  for 
good  cause  shown  either  the  Covirt  or  the  Governor  may  prolong 
the  time  or  suspend  the  execution* 
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Section  3742  R.  S.  Missouri  1929,  provides  that  when  an 
appeal  Is  taken  In  any  case  Involvlnji  the  death  penalty  the 
appeal  shall  automatically  stay  the  execution* 

In  most  cases  Involving  the  death  penalty  an  appeal  Is 
Irimedlately  taken  from  the  Jud^^nt  of  the  trial  court.  In 
such  cases  the  Circuit  Clerk  should  attach  to  uhe  death 
warrant  either  a certified  copy  of  the  order  ^.rantlnt  the 
appeal,  or  a certification  to  the  effect  that  ahe  appeal  was 
granted,  (giving  the  date  of  the  appeal.  All  orders  of  the 
v.ovemor  postponing  the  date  of  execution  should  be  attached 
to  the  death  warrant  bj  the  person  receiving  such  orders. 

We  have  carefully  examined  the  1937  Law,  S.B.  115,  haws 
of  Mlssoxirl  1937,  page  221,  consisting  of  eight  sections. 

Wo  have  prepared  a form  of  warrant  wlilch  Is  attached  hereto, 
and  this  office  Is  of  the  opinion  that  the  attached  warrant 
meets  the  requirement  of  the  1937  Act. 


Respectfully  subiiitted. 


FRArflCLIN  HTJ^OAN, 
Assistant  Attorney  General 

approvi:d: 


J.  

(Acting)  Attomey  General 
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LIQUOR  CONTROL: 


City  cotmcil  of  third  class  city  cannot  delegate 
power  to  issue  non- intoxicating  permits.  .Duty  of 
mayor  to  Sign  license  issued  is  ministerial. 


September  6,  1938 


Honorable  M.  Ralph  Walsh 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  yovir  letter  of 
August  4,  1936,  requesting  an  opinion  on  the  following 
question: 

"A  city  of  the  third  class  in  my 
County,  ^ ordinance,  has  provided 
that  3.2^ beer  licenses  must  be 
signed  by  the  Mayor  of  the  city. 

"The  City  Council  by  a majority 

vote  has  voted  to  issue  a 3.2^ 

beer  license  to  a citizen  of  the  city. 

"The  Mayor  arbitrarily  refuses  to 
sign  the  license,  maintaining  that 
in  as  much  as  the  ordinance  provides 
for  his  signature,  ho  has  a right  to 
veto  or  refuse  the  license  in  his 
own  discretion. 

"Quez^:  Can  the  Mayor  legally  refuse 

to  sign  the  license,  aiMl  is  he  within 
his  rights  in  doing  so?" 

We  have  not  been  supplied  with  a copy  of  the  ordi- 
nance in  question,  so  do  not  know  its  exact  import  and 
cannot  determine  whether  the  ordinance  itself  attempts 
to  invest  veto  power  in  the  mayor  with  reference  to  the 
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issuance  of  said  license.  All  vio  can  determine  is  whether 
or  not  this  power  could  legally  be  delegated  to  the  mayor 
by  ordinance. 

The  authority  of  a city  of  the  third  class  to  issue 
a license  to  a person  desiring  to  engage  in  the  liquor 
traffic  is  contained  in  Section  13159-e^  Laws  1935,  page 
396.  This  section  provides:  "The  Board  of  Aldermen,  City 
Coiincll  or  other  proper  authorities  of  incorporated  cities, 
■!(■*  ««  may  charge  for  licenses  Issued  to  « « « « retailers 
of  non- intoxicating  beer  within  their  limits, 

Section  6791,  R.  S.  Mo.  1929  concerns  how  licenses 
are  to  be  issued.  This  section  provides:  "All  license 
tax  shall  be  regulated  by  ordinance,  « « «.  Licenses  shall 
be  signed  by  the  mayor  and  clerk,  and  countersigned  by  the 
collector,  and  the  clerk  shall  affix  the  corporate  seal 
of  the  city  thereto. “ 

In  Hays  v.  Poplar  Bluff,  263  Mo.  l.c.  531,  it  is 
said:  that,  under  our  system  of  government,  munici- 

pal corporations  possess  no  powers  or  faculties  not  con- 
ferred upon  them,  either  expressly  or  by  fair  implication, 
by  the  law  fdilch  creates  them,  or  by  other  statutes  appli- 
cable to  them.*  * " 

Under  this  rule  a third  class  city  may  only  issue  a 
non-lntoxicatlzig  beer  permit  as  the  statute  directs,  and 
in  no  other  way.  And  we  mi^t  add  that  only  the  body 
authorized  to  issue  the  permit  may  do  so. 

In  33  Corpus  J\iris,  page  521,  section  69,  it  is 
stated  that  the,  "Power  granted  by  the  legislature  to  a 
municipal  corporation  to  « * * « license  the  sale  of  liquor, 
cannot  be  delegated  by  the  municipality  to  any  other  body 
or  individual.  Thus,  if  the  power  is  conferred  upon  the 
cotmcll  of  a city,  it  cannot  be  delegated  by  the  council 
to  the  mayor."  However,  an  exception  is  recognized  to 
this  rule.  It  is  stated  in  43  Corpus  Juris,  page  243, 
section  242  that:  "Where  the  thing  regulated  is  of  such 
a character,  « « « that  the  prosecution  of  the  business 
« * « under  certain  circumstances  is  calculated  to  en- 
danger the  * * safety  * * or  welfare  of  the  public,  and 
those  conditions  and  clrcumatancea  are  not  in  their 
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nature  susceptible  of  beln«  foiween  yid  made  the  subject  of 
conmon  prescription,  then  the  right  to  the  prosecution  of 
such  an  enterprise  * * * may  be  left  by  the  council  to  the 
discretionary  deteralnatlon  of  some  appropriate  board  or 
officer.* 

In  determining  who  may  Issue  a beer  license  In  a 
city  of  the  third  class  we  must,  of  course,  look  to  the 
statute.  It  says:  "the  Board  of  Aldermen,  city  council 
or  other  proper  authorities."  To  determine  who  might  be 
Included  within  "other  proper  authorities",  we  apply  the 
rxile  of  ejusdem  gyierls . The  application  of  tbls  rule  Is 
concisely  stated  in  iKirTtan  Pharmaceutical  Company  ▼. 

Penn.  Ry.  Company,  77  3.  H.  (2d)  l.c.  511,  to  be:  "that, 
where  general  words  In  a statute  follow  specific  words, 
designating  special  things,  the  general  words  will  be 
considered  as  applicable  only  to  things  of  the  same 
general  character  as  those  which  are  specified."  Thus, 
the  phrase,  "other  proper  authorities"  means  other  bodies 
of  the  same  character  as  the  Board  of  Aldermen  or  City 
COTUlcll. 


The  city  oovuioll  of  a city  of  the  third  class  la 
the  proper  licensing  authority.  It  Is  plain  that  this 
authority  cannot  be  delegated  because  the  exception  to 
the  rule  above  stited  does  not  apply  In  that  all  conditions 
and  circumstances  surrounding  the  liquor  traffic  are 
"susceptible  of  being  foreseen  and  made  the  subject  of 
common  prescription." 

Also  another  applicable  rule  Is  that  officers 
cannot  delegate  their  powers  and  duties  If  In  their  exercise 
a discretion  Is  called  for.  The  act  of  determining  idiether 
one  Is  qualified  to  hold  a beer  permit  calls  for  thb 
exercise  of  discretion  on  the  part  of  the  city  council. 

With  the  city  council  having  no  power  to  delegate 
their  authority  to  Issue  non- Intoxicating  beer  permits, 
then  what  Is  the  significance  to  be  attached  to  section 
6791,  supra,  wherein  It  Is  provided:  " Licenses  shall 
be  signed  by  the  mayor"?  Does  this  provision  confer  on 
the  mayor  of  said  city  the  right  to  withhold  his  signature 
and  In  effect  veto  a license  Issued  by  the  council? 

In  State  ax  rel.  v.  Russell,  131  Mo.  App.  638,  a 
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mandamua  ault,  a queatlon  vary  aimllar  to  the  Inatant 
queatlon  waa  conalderad.  In  thia  oaaa  the  Board  of 
Alderman  of  Jaokaon,  Mlaaourl,  paaaad  on  an  application 
for  a dramahop  lioenae.  They  fo\md  it  auffioient  and 
ordered  the  llcanaa  isauad.  The  amyor  of  aaid  city  waa 
required  by  atatute  to  aign  aaid  licenae  and  thla  he 
refuaed  to  do.  He  aaaerted  aa  reason  for  hla  action 
that  the  application  for  said  lioenae  waa  not  aufficient. 
In  deciding  thia  question  the  court  aaid  at  l.o.  649i 

*«  « We  think  the  effect  of  the 
general  ordinance  which  had  been 
adopted  by  the  city  of  Jackaon  re-> 
lating  to  aaloon  licenaea,  waa  to 
conatitute  the  board  of  aldermen 
a tribunal  clothed  with  authority 
to  paaa  on  the  sufficiency  of  a 
particular  applicatioc  and  petition, 
and  that  in  doing  thia  the  board 
acts  Jtidioially  instead  of  legis- 
latively. Thia  question  of  the 
character  of  the  proceedings  by  a 
board  of  aldermen  in  granting  di^am- 
shop  licenses  la  decisive,  not  only 
against  the  right  of  the  mayor  to 
participate  in  the  proceedings  as 
beizig  municipal  legislation,  but  of 
the  conolusiveneas  of  the  board's 
action  on  the  rights  of  the  applicant. 

In  an  opinion  by  Judge  BLAND,  wherein 
the  subject  was  carefully  examined,  this 
coxirt  declared  the  decision  by  a board 
of  aldermen  of  a fourth- class  city,  of 
whether  an  applicant  for  saloon  license 
had  conqplied  with  the  law  and  entitled 
himself  to  a license  was  no  less  Judicial 
than  a similar  decision  by  a county  court 
or  excise  commissioner,  which  haa  always 
been  regarded  as  Jtidicial.  (Weber  v. 

Lane,  99  Mo*  App.  69,  71  S.  W.  1099, 
and  oases  cited  in  opinion.)  We  adhere 
to  said  ruling  as  well  supported  by 
principle  and  precedent.  After  the 
board  of  aldermen  of  Jackson  had  fovmd 
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In  favor  of  ralator*8  petition  and 
qualifications,  and  had  oz>dered  a 
llcansa  to  Issua,  he  suisnltted  his  bond, 
the  board  approved  It,  ha  paid  all  fees, 
took  the  oollaotor*8  receipt  for  same, 
the  city  clerk  Issued  the  license  and 
said  clerk  and  the  collector  signed  It 
as  the  law  provides*  (R*  S*  1899,  sec. 

5961.)  The  statute  reads  as  follows t 

’All  license  tax  shall  be  regulated  by 
ordinance,  and  no  license  shall  be 
issued  \intll  the  amount  prescribed 
therefor  shall  be  paid  to  the  city 
collector,  and  no  license  shall  In 
any  case  be  assigned  or  transferred. 

Licenses  shall  be  signed  by  the  mayor 
and  clerk  and  oovinterslgned  by  the 
collector,  and  the  clerk  shall  affix 
the  corporate  seal  thereto.^ 

« 

"Under  said  section  It  was  as  much 
the  duty  of  respondent,  the  mayor,  to 
sign  relator's  license,  as  It  was  the 
duty  of  the  dty  clerk  and  collector. 

And  we  think  in  the  Instance  of  each 
of  said  officials,  the  duty  was 
ministerial  and  not  discretional— was 
Intended  not  as  an  additional  determin- 
ation by  them  of  relator's  right  to  a 
license,  but  as  an  attestation  that  one 
had  been  granted  hlm.-s  * # ■»  * * *■ 

Thus,  under  ^Is  holding  It  Is  clear  that  the  duty  of 
the  mayor  of  a third  class  city  to  sign  a non- Intoxicating 
beer  permit  Is  ministerial  and  not  discretional,  and  that 
If  he  refuses  he  may  be  compelled  to  do  so  In  a proper 
proceeding.  The  mayor  of  a third  class  city  Is  not 
vested  with  any  discretion  with  reference  to  signing  beer 
licenses,  nor  could  he  be  so  authorised  by  any  ordinance 
sftilch  the  city  couricll  mi£lit  adopt. 
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CON CLl SION 


Therefore,  It  is  our  opinion  that  the  mayor  of 
a third  class  city  is  not  and  cannot  he  Invested  with 
any  discretion  in  the  issuance  of  non- intoxicating  beer 
llcensesi  that  his  duty  to  sign  licenses  authorised  and 
Issued  by  the  city  council  is  purely  ministerial  and 
upon  his  refusal  to  sign  a license  so  issued  he  may  be 
compelled  to  do  so  by  a proper  action  in  the  courts. 


Respectfully  submitted. 


TYliii  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


TTXTITIaJr 

(Acting)  Attorney  General 


LLBtDA 


RECORDERS  OF  DSfiDS:  Any  person  may  inspect  the  records  in 

PUBLIC  RECORDS  - the  office  of  recorder  of  deeds  and  make 

INSPECTION  BY  PUBLIC:  a memorandum  or  copy  thereof,  subject  to 

reasonable  rules  and  regulations  made  by 
the  recorder. 


September  26,  1938 


Honorable  Haxold  V.  iValker 
Circuit  Clerk  and  Recorder 
Fayette,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  based 
upon  the  following  statement: 

"(1)  Is  it  compulsory  that  I show 

all  the  chattels  each  week  to  a 
person  making  an  abstract  of 
‘ chattels  to  sell  the  public? 

(2)  This  seme  person  makes  a list  of 
all  land  transfers  and  they  are 
published  in  the  paper  each  week. 

I have  had  lots  of  complaints 
from  the  owners  of  the  property 
and  hare  people  ask  me  to  not 
publish  the  tremsfers.  V/hat  can 
be  done  to  prevent  this?" 

By  the  various  statutes  of  the  state,  different 
instruments  affecting  title  to  real  estate  and  to  personal 
property  are  required  to  be  filed  and/or  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  various  counties. 

By  statute,  the  recorder  is  the  custodian  of  such  records, 
and  he  is  required  to  give  a bond  for  the  safekeeping  of 
them  and  turning  them  over  to  his  successor.  The  intention 
of  the  lawmakers  in  this  respect  is  evidenced  by  Section 
11527,  R.  S.  Mo.  1929,  which  is  as  follows: 

"The  recorder  shall  keep  his  office 
at  the  seat  of  justice,  and  the  county 
court  shall  provide  the  seme  with  suit- 
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able  books,  in  wbloh  tbe  recorder  shall 
record  all  Instruments  of  voritlng 
authorized  and  reQ.ulred  to  be  recorded. 

If  there  Is  no  courthouse  or  other  suit- 
able county  building  at  the  seat  of 
justice,  the  county  court  shall  proTlde 
an  office  for  the  recorder  at  any  other 
place  In  the  county  where  there  la  a 
courthouse  and  courts  of  record  are  held.** 

Section  11529,  Laws  of  li^lsBOurl,  1933,  page  360, 
reads  as  follows: 

"Srery  clerk,  before  entering  upon  the 
duties  of  his  office  as  recorder,  shall 
enter  Into  bond  to  the  state.  In  a sum 
not  less  than  one  thousand  dollars 
(ylOOO)  nor  more  than  five  thousaid  dol- 
lars («5000)  at  the  discretion  of  the 
county  ootirt,  T/ith  sufficient  sureties, 
to  be  approved  by  said  court,  conditioned 
for  the  faithful  performonce  of  the  duties 
enjoined  on  him  by  law  as  recorder,  and 
for  the  delivering  up  of  the  records. 
books,  papers,  writings,  seals,  funilture 
and  apparatus  belonging  to  the  office. 
whole,  safe  and  undefaced,  to  his  successor." 

In  Vol.  53  G.  J.,  page  622,  Section  38,  the  rule  as 
to  a public  official  being  custodian  of  the  books  in  his 
office  Is  stated  as  follows: 


"A  public  officer,  by  virtue  of  his 
office.  Is  the  legal  custodian  of  all 
papers,  books,  and  records  pertaining 
to  his  office,  and  Is  responsible  for 
their  safekeeping  and  protection  against 
alteration.  Injury,  or  mutilation.  Cor- 
relative with  that  duty  is  his  right  to 
exercise  a reasonable  discretion  in  the 
care,  management,  and  control  of  such 
records  and  their  preservation." 
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In  our  reseeroh  for  some  law  on  the  duty  of  the 
recorder  in  respect  to  your  question,  we  find  that  no  law 
has  been  enacted  pertaining  to  same  except  Section  3097, 

K.  S.  Vo.  19£9,  which  relates  to  chattel  mortgages.  This 
section  is  as  follows: 

’’No  mortgage  or  deed  of  trust  of 
personal  property  hereafter  made 
shall  be  ralid  against  any  other  per- 
son than  the  parties  thereto,  unless 
posssw^sion  of  the  mortgaged  or  trust 
property  be  delivered  to  and  retained 
by  the  mortgagee  or  trustee  or  cestui 
qua  trust,  or  unless  the  mortgage  or 
deed  of  trust  be  acknowledged  or 
proved  and  recorded  in  the  county  in 
which  the  mortgagor  or  grantor  resides, 
in  such  manner  as  conveyances  of  land 
are  by  law  directed  to  be  acknowledged 
or  proved  and  recorded,  or  unless  the 
mortgage  or  deed  of  trust,  or  a true 
copy  thereof,  shall  be  filed  in  the 
office  of  the  recorder  of  deeds  of  the 
county  where  the  mortgagor  or  grantor 
executing  the  some  resides,  and  in  the 
case  of  the  city  of  St.  Louis,  with 
the  recorder  of  deeds  for  said  city, 
or,  where  such  grantor  is  a non- 
resident of  the  state,  then  in  the 
office  of  the  'recorder  of  deeds  of  the 
county  or  city  where  the  property  mort- 
gaged was  situated  at  the  time  of  execut- 
ing such  mortgage  or  deed  of  trust;  and 
such  recorder  shall  indorse  on  such  in- 
strument or  copy  the  time  of  receiving 
the  sane,  and  ^all  keep  the  ausie  in  his 
office  for  the  inspection  of  all  per- 
sons; ♦ ♦ 0 

It  will  be  noted  that  by  this  section,  chattel  mort- 
gages on  file  in  the  office  of  the  recorder  of  deeds  may  be 
inspected  by  all  persons. 
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In  our  resaaroh  of  the  oase  law  on  this  question, 
we  find  that  It  has  not  been  before  the  I'lssourl  courts 
and  the  cases  cited  fron  other  states  are  ruled  upon  by 
the  construction  of  some  statute  of  that  state  applicable 
to  the  question.  However,  from  the  authorities  we  have 
found  we  find  some  general  principles  which  'vve  think  are 
applicable  to  your  question  regardless  of  the  absence  of 
a statute  relating  to  the  subject. 

The  same  rule  as  to  inspection  of  the  records 
generally  applies  to  chattel  mortgages.  In  Vol.  80  A.  L.  H., 
page  766,  the  rule  is  stated  as  follows: 

"./here,  by  virtue  of  statute  or  other- 
wise, constructive  notice  is  imparted 
by  instruments  which  have  bean  filed 
for  record,  to  the  same  extent  as  in- 
stimmants  actually  on  record,  it  would 
seen  that  such  instruments  should  stand 
upon  the  same  footing  with  respect  to 
inspection  and  copying  by  abstracters 
as  ordinary  records.” 

As  to  who  may  inspect  the  public  records,  in  Vol,  80 
A.  L.  R. , page  770,  a Kansas  court  opinion  is  quoted  as 
follows  t 

”For  instance,  it  might  be  decided  or 
admitted  that  in  ull  cases  ivhera  a person 
wishes  to  examine  the  records  of  a public 
office,  whatever  that  office  may  be, 
whether  the  register's  office,  the  dis- 
trict clerk's  office,  or  any  other  office, 
unless  he  has  a present  and  existing 
Interest  of  a pecuniary  character  in  the 
information  to  be  obtained  from  such 
records,  he  has  no  right  of  action  of 
any  kind,  mandamus.  Injunction,  for  damages, 
or  other  action,  although  the  officer  in 
charge  may  utterly  refuse  to  let  him  even  see 
the  records,  and  it  may  also  be  admitted 
that  no  person  has  any  absolute  right  to 
examine  the  records  except  during  office  hours. 
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and  during  a tiae  when  the  records  are 
not  in  the  rightful  or  proper  use  of  any 
other  person.  The  refusal  of  the  officer 
in  charge  to  permit  a person  to  gratify 
a more  iule  curiosity,  or  to  examine  the 
records  for  the  mere  purpose  of  taking 
copies  or  memoranda  thereof  for  some 
supposed  possible  use  in  the  future,  or 
to  examine  the  records  when  they  are 
other*, Tise  rightfully  and  properly  in  use 
by  some  other  person,  cannot  constitute 
a basis  for  any  kind  of  action.  Soma 
present  and  existing  right  of  a parson 
must  be  infringed  to  the  injury  of  such 
person,  before  any  cause  of  action  of  any 
kind  can  accrue  in  his  fayor.’* 

On  the  iiuestibn  of  the  purpose  for  which  any  person 
may  examine  a public  record,  the  case  of  Brirton  t.  Tuite, 

44  N.  W.  282,  is  quoted  in  Vol.  80  A.  L.  3.,  page  771-2,  as 
follows : 


"In  discussing  the  general  right  of 
abstracters  to  examine  public  records, 
the  court  said;  *I  do  not  think  that 
any  common  law  ever  obtained  in  this  free 
gOTemment  that  would  deny  to  the  people 
thereof  the  right  of  free  access  to  and 
public  inspection  of  public  records.  They 
have  an  interest  alw-ays  in  such  records,  and 
I know  of  no  law,  written  or  unwritten,  that 
provides  that,  before  an  inspection  or 
examination  of  a public  record  is  made,  the 
citizen  who  wishes  to  make  it  must  show 
some  special  interest  in  such  record.  I 
have  a right,  if  I sea  fit,  to  examine  the 
title  of  my  neighbor's  property,  whether  or 
not  I have  any  interest  in  it,  or  Intend 
aver  to  have.  I also  have  the  right  to 
examine  any  title  that  X see  fit,  recorded 
in  the  public  offices,  for  purposes  of 
selling  such  information,  if  I desire.  No 
one  has  over  disputed  the  right  of  a lawyer 
to  enter  the  register's  office  and  examine 
the  title  of  his  client  to  land  as  recorded. 
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or  tha  title  of  the  opponent  of  hla 
client,  and  to  charge  his  client  for 
the  information  so  obtained.  This  is 
done  for  private  gain,  e.s  a part  of  the 
lawyer's  daily  business,  and  by  meane 
of  which,  with  other  labors,  he  earns 
his  bread.  Upon  what  different  footing 
can  an  abstracter — can  l?r.  Burton — be 
placed,  within  the  law,  without  giving 
a privilege  to  one  man  or  class  of  men 
that  is  aenied  to  emother?  The  relator's 
business  is  that  of  mekiiig  abstracts  of 
title,  and  furnishing  the  same  to  those 
wanting  them,  for  a compensation.  In 
such  a business  It  is  necessary  for  him 
to  consult  and  ma/.e  memoranda  of  t>e  con- 
tents of  these  books.  His  business  is  e 
lawful  one,  the  eame  as  is  the  lawyer's, 
and  why  has  he  not  the  right  to  Inspect 
and  examine  public  records  in  his  business 
as  well  as  any  other  person?  If  he  is  shut 
out  because  he  uses  his  information  for 
private  gain,  how  will  it  be  with  the  dealer 
in  real  estate,  who  examines  the  records 
before  he  buys  or  sells,  and  buys  and  sells 
for  private  gain?  «.ny  holding  that  shuts 
out  kr.  Biirton  from  the  inspection  of 
these  records,  for  this  reason  also  shuts 
out  every  other  person  except  the  buyer, 
seller,  or  holder  of  a particular  lot  of 
lands,  or  one  having  a lien  upon  it,  or 
an  agent  of  one  of  them,  acting  as  such 
agent  without  fee  or  reward.  It  cannot 
be  inferred  that  the  legislature  intended 
tl^t  this  stetute  should  apply  only  to  a 
particiilar  class  of  persons,  as,  for  Instance, 
those  only  who  are  interested  in  a particular 
piece  of  land;  any  perron  means  all  persons.'" 


The  recorder  has  a right  to  preacribe  reasonable  rules 
and  regulations  as  to  the  time  and  manner  in  which  the  records 
of  his  office  mey  be  inspected.  In  the  case  of  Upton  v.  Gatlin, 
17  Colo.  548,  that  court  is  quoted  in  60  a.  L.  B. , page  778, 
as  follows! 
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”*It  requires  no  argument  to  show  that, 
by  reason  of  this  responsibility,  a -'dde 
discretion  must  necessarily  be  vested 
in  the  cleric  with  reference  to  perruittlng 
the  examination  of  the  records  of  his 
office  by  those  other  than  employees 
thereof.  The  liability  of  having  the 
records  mutilated,  changed,  or  obliterated 
is  always  present  vdien  strangers  are  about 
the  office;  and  v/hile  It  is  necessary, 
perhaps,  that  abstracters  sho\jQ.d  be  al- 
lowed to  examine  and  make  copies  from 
these  records,  they  must  in  so  doing  be 
subjected  to  such  reasonable  regulations 
as  the  county  clerk  way  prescribe.  It  Is 
to  be  remembered  that  the  officer  receives 
no  cornnensation  or  extra  fee  for  t*'is  work.*" 

Under  the  Missouri  statute,  no  fees  are  allowed  the 
recorder  for  exhibiting  the  records  of  his  office  to  any 
person. 

Under  the  common  law  rule,  only  persons  interested 
in  the  particular  record  were  permitted  to  inspect  the 
record,  as  to  what  constitutes  an  interest,  the  courts 
differ.  However,  your  question  deals  primarily  with 
chattel  mortgages  and  we  have  a special  statute  governing 
them,  'Aihloh  statute  has  been  heretofore  cited. 

In  the  case  of  Tobin  v.  Knaggs,  107  3.  V,  677,  1.  o. 
680,  in  construing  who  vraa  entitled  to  copy  records  by 
authority  of  a statute  which  permitted  any  citizen  to 
Inspect  and  copy  the  records,  the  Civil  Court  of  Appeals  of 
Texas  said: 


"Nor  does  the  statute  restrict  the  right 
to  copy  records  to  citizens  having  a 
particular,  or  specific,  or  personal 
interest  in  the  records  to  be  copied,  or 
any  particular  purpose  to  serve.  It  is 
objected  by  appellee  that  appellant’s 
interest  in  making  copies  is  to  commercialize 
the  same,  through  the  makizig  of  abstracts  of 
title,  and  the  like.  The  same  may  be  said  of 
those  making  typewritten  copies  for  like  pur- 
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poses,  and  wtio,  aocordlns  to  the  record, 
are  freely  permitted  by  appellee  to 
exercise  the  right.  • The  law  yrould  not 
sanction  the  discrimination  that  would 
result  from  appellee’s  proposed  covirse. 

The  plain  and  obvious  purpose  and  effect 
of  the  statute  is  to  give' the  right,  alike 
to  every  citizen,  to  make  copies  of  the 
records  in  the  clerk’s  office,  and  the 
clerks  have  no  discretion  or  power  to 
deny  that  right  to  any  citizen  vho  agrees, 
as  has  appellant  in  this  case,  to  observe 
all  reasonable  rules  and  regulations  im- 
posed in  good  faith  by  the  clerks  upon 
those  demanding  the  right.” 

You  state  in  your  req.uest  that  some  of  the  parties 
desiring  to  inspect  the  records  are  making  copies  or  memoranda 
thereof.  On  this  question,  v/e  find  the  rule  stated  in  Vol. 

53  C.  J.,  at  page  625,  as  follows: 


statute  which  provides  for  inspection 
of  public  records  grants  the  right  to  in- 
spect with  all  of  its  common-law  incidents, 
including  the  right  to  make  copies.  The 
right  to  copy  has  be-jn  held  a necessary 
incident  of  the  ri  ht  to  inspect  granted  by 
the  statute.  Thus  the  right  to  inspect 
under  the  statutes  includes  the  right  to 
make  memoranda  or  copies.” 


CUif0LU3X0H 

From  the  foragoin?  authorities,  we  are  of  the  opinion 
that  any  person  may  inspect  the  records  of  chattel  mortgages 
and  of  any  other  conveyances  on  record  in  the  office  of  the 
recorder  of  deeds,  and  may  make  copies  or  memoranda  thereof, 
subject,  however,  to  reasonable  rules  and  regulations  that 
tha  recorder  may  make  as  to  the  time  and  manner  of  such  in- 
spection. 

I^espectfully  submitted 
TTRS  W.  BUHT0« 

▲iPROYSDi  Assistant  Attorney  General 
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(Acting)  Attorney  General 
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TAXATION  AND  Clerk  of  city  of  the  third  class  cannot 
REVENUE:  legally  collect  county  taxes.  He  has 

no  duty  to  keep  a record  of  the  collec- 
tlon  of  such  county  taxes, 


October  26,  1938 


Mr,  George  £,  Waite 
City  Collector 
Webster  Groves,  Missouri 


Dear  hr.  Waltet 


We  desire  to  acknowledge 
ion  on  October  20th,  which  is 


your  request  for  an  opln 
as  follows! 


"We  have  a request  from  a party  who 
purchased  a few  pieces  of  property 
at  our  tax  sale  held  November  let, 
1937  on  1932  Real  Estate  Taxes  to 
post  the  County  Tax  payments  which 
he  makes  on  property  held  under  a 
City  Tax  Sale  certificate  and  not 
allow  that  certificate  to  be  re- 
deemed without  the  paynent  of  the 
County  Taxes  which  he  has  advanced, 

"We  would  appreciate  a iruling  from 
you  as  to  the  legality  or  advisabil- 
ity of  my  office  to  collect  County 
Taxes  and  to  save  at  least  a year's 
taxes  for  the  purchaser  of  one  of 
our  certificates, 

”1  understand  also  that  this  same 
party  has  requested  the  Coiuity  Col- 
lector to  post  the  City  Tax  payments 
which  he  m^es  on  property  held  uii- 
der  a County  Tax  sale  certificate 

and  not  allow  t^t  certificate  to 
be  redeemed  without  the  payment  of 

City  Taxes  which  he  has  advanced. 
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"I  aee  several  aziglea  and  also  some 
veiry  vital  points  to  guide  future 
purobasers  of  Real  Estate  property 
under  the  Jones-Uunger  sale  as  quite 
a difficulty  woiild  arise  If  the 
Collector  would  give  a collector’s 
deed  to  one  Individual  and  I as 
Collector  of  Webster  Grt)ves  would 
give  a Collector's  deed  to  another. 

"Before  answering  this  party  I 
wo\ild  greatly  appreciate  a ruling 
from  your  office. * 


In  the  second  paragraph  of  your  letter  you  state t 


"We  would  appreciate  a riallng  from 
you  as  to  the  legality  or  advisabil- 
ity of  my  office  to  colleot  County 
Taxes  and  to  save  at  least  a year*  s 
taxes  for  the  piirohaser  of  one  of 
our  certificates." 


▲n  opinion  was  rendered  by  this  department  to  the 
State  Tax  Cosnisslon  outlining  the  powers  and  duties  of 
cities  of  the  third  class  as  to  the  collection  of  taxes 
after  the  passage  of  Senate  Bill  No.  94  of  the  1933 
Session  Acts  of  Ulssourl,  which  held  that  collectors  In 
cities  of  the  third  class  were  to  collect  city  taxes 
under  and  by  virtue  of  the  procedure  provided  In  said 
Senate  Bill  No.  94,  supra.  A copy  of  said  opinion,  re- 
lating to  cities  of  the  third  class.  Is  enclosed  herein. 

In  establishing  a rule  of  construction  for  tax 
statutes,  the  Supreme  Coiirt  of  Missouri,  en  Banc,  In 
State  vs.  Marxcway,  110  S.  W.  (2nd)  1118,  1.  c.  1119, 
saidt 


"The  power  to  levy  and  collect  taxes 
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la  purely  statutory,  and  has  been  con- 
fided to  the  Legislature  and  not  the 
courts,*  State  ex  rel.  Parish  v. 
Young,  327  Mo,  909,  loo,  olt,  915,  38 
S,  W,  2d  1021,  1023,  *It  Is  well 
established  that  the  right  of  the  tax- 
ing authority  to  levy  a particular 
tax  Boist  be  clearly  authorised  by  the 
statute,  and  that  all  such  laws  are 
to  be  construed  strictly  against  such 
taxing  authority,*  State  ex  rel.  Ford 
Motor  Co,  V,  Oehner,  325  Mo,  24,  loo, 
olt,  29,  27  S,  W.  2d  1,  3," 


The  oovirt  In  the  case  of  Chlllloothe  ex  rel,  vs, 
Henry,  136  Mo,  App,  468  1,  o,  474,  In  establishing  a 
z*ule  as  to  the  powers  of  a snxnlolpal  ooz*poratlon.  In  a 
matter  of  taxation,  saldi 


" « « e In  deciding  any  question 
whether  certain  power  or  authority 
has  been  given  to  a municipality, 
every  doubt  must  be  resolved  against 
the  power  and  In  favor  of  the  oltl- 
sen,  (St,  Louis  v.  Telephone  Co,, 

96  Mo,  1,  o,  628|  St,  Lotils  v,  Kalme, 
180  Mo,  309,  322, ) And  such  argu- 
ment Is  also  met  by  that  other  rule 
of  Interpretation  of  such  statutes, 
which  Is  that  municipal  ccrporatlons 
can  exercise  only  such  powers  as  are 
granted  In  express  words  or  are 
necessarily  fairly  Implied  In  or  In- 
cident to  such  as  are  expressly  grant- 
ed, (City  ex  rel,  v,  Eddy,  123  Mo, 

1,  c,  567,)'' 


We  have  not  been  able  to  find  any  statute  giving 
to  a collector  of  a city  of  the  third  class  the  right 


/ 
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to  collect  county  taxes  nor  any  statute  making  it  man- 
datory for  such  city  clerk  to  keep  a record  of  such 
county  payments. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  a city  clerk  of  a city  of  the  third  class  cannot 
legally  collect  county  taxes  and  that  he  has  no  duty 
of  keeping  a record  as  to  the  collection  of  such  coimty 
taxes. 


despectfuUy  submitted. 


S.  V.  UEDLINO 

Assistant  Attorney  General 


APPROVEDi 


J,  5?.  BUF7IIIGT0N 

(Acting)  Attorney-General 
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KLECTIONS: 

'JUSTICES  OP  THE  PEACE: 
TERMS: 


) Justice  a of  the  Peace  wtio  i^e  appointed  to 
) fill  a vacancy  hold  office  until  the  next 
) general  election  for  county  officers  and 
Justices  of  the  Peace,  which  Is  on  each 
quadrennliT  period  after  November  1882* 


December  1,  1938 


lion*  M*  Ralph  walah 
Prosecuting  Attorney 
St* Louis  Covinty 
Clayton,  Missouri 


V 


Dear  Sir: 


We  have  a letter  frc»n'  Mr*  Philip  A*  Foley,  Attorney 
at  Law,  Clayton,  Mlssoiirl,  requesting  an  opinion  on  a certain 
statement  of  facta,  and  requesting  that  we  direct  this  letter 
to  you*  It  appears  trom  his  letter- that  Mr*  Ryan,  who  Is 
the  Justice  of  tlie  peace  Interested  In  this  question,  brought 
your  letter  to  this  office  and  we  are  therefore  sending 
this  opinion  to  you*  The  statement  upon  which  the  request 
Is  based  Is  as  follows: 

"On  July  15,  1935,.  the  County  ^ourt 
of  3t*Lo\xls  County  entered  an  order 
subdividing  Central  Township  Into  three 
Townships,  vis*,  Normandy,  Clayton  and 
Jefferson  Townships*  (The  action  of  the 
CoTirt  was  held  valid  by  the  Suprexoe 
Coux*t  In  the  case  of  State  ex  rel* 

Tegethoff,  89  S*W,  (2d)  p*  557)* 

"There  were  three  Justices  of  the  Peace 
already  elected  In  Central  Township 
prior  to  the  time  of  Its  subdivision 
and  under  the  provisions  of  Section 
2150  R*S*  Mo*  1929,  such  Justices  right- 
fully continued  to  act,  because  It  so 
happened  that  they  fell  Into  the  new 
Townships*  This  left  only  one  Justice 
to  oe  appointed  by  the  County  Court 
In  each  of  the  respective  Townships* 

"The  County  Court  did,  on  the  31st  day 
of  July,  1935,  appoint  an  additional  Justice 
for  the  respective  Townships*  One  James 
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Ryan  was  appointed  Justice  of  the  Peace 
of  Jefferson  Township,  St, Louis  County, 
was  duly  qualified  and  contnls  sloned. 

At  the  ne.vt  general  election  of  Coxmty 
officers,  idilch  was  in  November  193d, 

Ryan  was  d\ily  elected  to  succeed  himself, 
qualified,  and  was  given  a commission 
for  four  years  which  would  expire  in 
1940,  or  until  his  successor  was  dvily 
qualified, 

"In  August  1938,  the  Election  Board 
declared  that  t^y  were  going  to  put 
his  office  of  Justice  of  the  Peace  for 
Jefferson  Township  on  the  ballot  In  the 
primary  and  also  at  the  general  election 
of  1933 • In  spite  of  the  fact  that  Ryan 
wns  elected  In  1936  and  conmlsslotied  for 
four  years.  He  filed  for  said  office, 
was  nominated  In  the  primary,  and  defeated 
by  his  Republican  opponent  In  the  general 
election  of  November,  1938,” 

When  Central  Township  In  St. Louis  County  was  subdivided 
and  offices  of  Justices  of  tlie  peace  were  created  for  each  of 
the  subdivisions  of  said  township,  there  was  a vacancy  In  each 
of  these  offices  fox*iaed  by  such  subdivision. 

In  State  ex  rel,  vs,  noecker,  56  Vq,  1,  c,  21,  on  the 
question  of  the  creation  of  a vacancy  when  an  office  Is  created, 
the  Court  saldi 

"'There  Is  no  technical  nor  peculiar 
meaning  to  the  word  'vacant,'  as  used  in 
the  Cotistltution,  It  means  empty,  un- 
occupied, us  applied  to  an  office  without 
an  Incunbent,  « * «An  existing  office  with- 
out an  incumbent  Is  vacant,  whether  It  be 
a new  or  an  old  one , ' * 
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In  Words  & Phrases » Volume  8,  p.  7261,  a vacancy  la 
defined  as  follows i 

"It  has  been  held  that  a 'vacancy*  may 
exist  when  an  office  Is  created  and 
no  one  has  been  appointed  to  fill  Itj 
and  It  has  been  said  an  existing  office 
without  an  Incumbent  Is  vacant,  whether 
It  be  a new  or  an  old  one . " 

Pursuant  to  the  formation  of  the  new  justices  of  the 

£eace  districts  In  ‘3t.Louls  County  the  County  Court  appointed 
r.  Ryan  as  a justice  of  the  peace  to  fill  one  of  these  vacancies. 
Under  Section  2150  R.S.  Missouri  1929,  the  justices  of  the  peace 
In  the  township  before  It  was  subdivided  continued  In  office 
imtll  their  commissions  explz^d.  Section  2150  provides  as 
follows! 

"When  a township  shall  be  divided,  and 
any  justice  of  the  peace  of  the  original 
township  shall  fall  Into  the  new  town- 
ship, he  shall  continue  to  discharge  the 
duties  of  justice  of  the  peace  until  his 
commission  expires  as  If  the  township  had 
not  been  divided." 

Therefore,  their  term  did  not  expire  until  the  Movenfljer 
election  1938,  because  they  were  elected  \mder  the  statute  which 
provides  for  justices  of  the  peace  to  be  elected  In  1882  and  every 
four  years  thereafter.  The  County  Coxurt  by  virtue  of  the  pro- 
visions of  Section  2140  R.S.  Missouri  1929,  appointed  Mr.  Ryan 
to  fill  the  vacancy  In  the  office  caused  by  the  creation  of  the 
office  on  account  of  the  subdivision  of  Central  Township.  Section 
2140  R.S.  Missouri  1929,  provides  as  follows: 

' "When  a vacancy  occurs  In  the  office  of 
justice  of  the  peace,  the  county  covirt 
of  the  county  In  which  such  vacancy  occurs 
may  supply  the  same  by  the  appointment  of 
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some  person  competent  and  quallfisd^ 
who  shall  hold  his  office  until  the 
next  general  election  of  cotmty  officers, 
and  imtll  his  successor  is  elected, 
commissioned  and  qualified." 

This  section  provides  that  such  appointee  shall  hold 
the  office  until  the  next  general  election  of  county  officers 
and  until  his  successor  is  elected,  ccMionlssioned  and  qualified. 
The  next  general  election  after  Ryan's  appointment  was  in 
1936.  At  that  election  he  was  elected  and  was  commissioned  by 
the  Cotmty  Court  for  a term  of  four  years  pxirsuant  to  section 
2144  R.S.  Missouri  1929,  which  is  as  follows t 

"Justices  of  the  peace  are  to  be  commissioned 
by  the  county  court,  and  shall  hold  their 
offices  for  four  years,  and  until  their  suc- 
cessors are  elected  and  qualified. 

Section  2138  R.S.  Missouri  1929,  which  was  Section 
2807  of  the  1679  statutes.  Is  as  follows! 

"Justices  of  the  peace,  as  herein  pro- 
vided for,  shall  be  elected  at  the 
general  election  to  be  held  in  eighteen 
hundred  and  ei^ty-two,  and  shall  hold 
their  offices  for  four  years,  or  until 
their  successors  are  elected,  com- 
missioned and  qualified;  but  every  Justice 
of  the  peace  now  in  office  shall  continue 
to  act  as  such  tintll  the  expiration  of 
his  CQDsalssion,  and  until  his  successor 
is  elected  and  qualified." 

From  a comparison  of  Sections  2144,  2138  and  2140,  there 
seems  to  be  a conflict  in  the  provisions  of  these  sections. 
However,  under  the  general  rule  of  construction  these  statutes 
should  be  construed  so  as  to  give  effect  to  all  of  them  if 
possible.  Mr.  Ryan  claims  that  because  he  was  elected  at  the 
General  Election  in  1936  and  commissioned  by  the  County  Court 
for  a term  of  fotxr  years  that  the  election  in  November  of  1938 
to  fill  this  office  was  a nullity.  The  Legislature  in  1935, 

Laws  of  Missouri  1935,  at  page  210,  amended  Section  2136  which 
applies  to  Justices  of  the  peace,  by  adding  a new  section  thereto 
known  as  Section  2136a.  This  section  Is  as  follows! 
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"In  all  municipal  tovnshlpo  which  have 
been  divided,  or  may  hereafter  be  di- 
vided, into  Justice  of  the  peace  dis- 
tricts and  in  which  the  boundary  of  the 
municipal  township  is  or  nay  be  extended 
beyond  the  boundaries  of  said  Justice 
of  the  peace  districts,  the  county  court 
of  the  county  in  which  said  township  is 
or  may  be  located  is  authorized  and  em- 
powered to  appoint  and  commission  not 
to  exceed  two  additional  Justices  of  tlie 
peace  for  such  township  when,  in  the 
opinion  of  said  coxinty  court,  there  is 
need  for  such  Justices  of  tlie  peace,  who 
may  maintain  their  offices  at  any  con- 
venient place  in  said  township  and  who 
shall  take  the  same  oath  and  have  the 
same  duties,  qualification  and  Jurisdic- 
tion as  other  Justices  of  the  peace  of 
such  township.  The  Justices  of  the  peace 
first  appointed  xmder  this  section  of  the 
statute  shall  hold  office  till  the  general 
election  day  in  1938,  and  all  other 
Justices  of  the  peace  thereafter  appointed 
ereunder  shall  hold  office  for  a term 
of  four  years}  Provided  that  said  office 
sliall  terminate  at  any  time  the  aforesaid 
Justice  of  the  peace  districts  are 
exte.ided  so  as  to  include  all  of  the 
territory  of  such  township,  hash  Justice 
of  the  peace  appointed  under  this  act 
shall  have  authority  to  appoint  a con- 
stable who  may  appoint  not  to  exceed 
three  deputies,  which  constable  and  deputies 
shall  hold  office  at  the  pleasure  of  the 
appointing  Justice  of  the  peace,  and  shall 
take  the  same  oath  and  possess  the  same 
qualification,  and  have  the  same  duties 
and  authority  and  give  the  same  bonds  as 
other  constables  and  deputies  in  said 
township.  Said  Justices  of  the  peace  and 
constables  shall,  in  lieu  of  salary,  hs 
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allowed  the  same  fees  for  services 
as  is  provided  for  Justices  of  the  peace 
and  constables  in  Action  11777  and  11779 
respectively  of  Article  2,  Chapter  84^ 
i^vlsed  statutes  of  Missouri  1929.  All 
acts  or  parts  of  acta  in  conflict  here- 
with, to  the  extent  of  such  conflict,  are 
hereby  repealed." 

Shoz*tly  after  this  section  was  enacted  Central  Township 
wae  eubdlvided  and  it  seems  that  it  was  by  virtue  of  the  pro- 
visions of  this  section  that  the  township  was  subdivided.  It 
will  be  noted  from  a reading  of  this  amended  law  that  the  law- 
m kera  had  in  mind  the  provisions  of  section  2138  R.S.  Missouri 
1929,  as  to  when  the  election  of  the  new  justices  of  peace 
would  be  held,  for  In  this  amended  law  it  is  provided  that 
the  justice  appointed  should  hold  until  the  November  election 
1936,  which  WoS  the  time  provided  by  section  2138  R.S.  Missouri 
1929  for  election  of  justices  of  tne  peace*  The  Supreme  Court 
of  Mlssoxiri  In  a niunber  of  oases  has  had  Section  2138  imder 
consideration.  In  State  ex  inf.  vs.  Sadth,  152  Mo.  512,  518, 
the  Court  in  speaking  of  the  opinion  in  State  ex  rel.  vs. 

McCann,  saldi 


"In  McCann's  case,  81  Mo.  479,  ItuUery 
was  appointed  in  1679  to  fill  a vacancy, 
for  an  unexpired  term  ending  in  1882,  and 
until  his  successor  was  elected  and  quali- 
fied. Upon  the  theory  that  an  appointee 
to  ihe  office  of  justice  of  the  peace  could 
only  hold  until  the  next  regular  election, 
McCann. was  elected  to  the  office  at  the 
regular  election  in  1880}  Mullery  refused 
to  s\jirrender  the  office,  McCann  attempted 
to  exercise  the  functions  of  the  office* 

On  quo  warranto,  McCann  was  ousted,  and 
it  was  held  that  a person  appointed  to 
fill  a vacancy  in  the  office  of  justice  of 
the  peace,  held  title  vintil  the  next  re-  '' 
gular  time  for  electing  Justices  of  the  peace, 
so  as  to  secure  unlfoz&ty  or  tenure,  and 
that  an  election  at  any  other  tine  was 
invalid  and  therefore  conferx*ed  no  title 
upon  the  person  elected.” 


Hon.  M.  Ralph  Walsh 


-7 


December  1.  1938 


And  at  !•  o.  521  of  the  said  Smith  case,  the  Court 
further  saldi 


"Inasmuch  as  the  Act  of  1891  pro- 
Tided  that  there  should  be  an  election 
for  Justice  of  the  peace.  In  St .Louis, 
at  the  regular  election  of  1894  'and 
every  four  years  thereafter, * and  In- 
asmuch as  there  was  In  legal  Intendment 
no  election  held  In  the  fourth  district 
In  St. Louis  for  Justice  of  the  peace  In 
1896,  there  has  oeen  no  successor  yet 
elected  for  Haugi  ton,  and  as  the  purpose 
of  the  lawmakers  Is  that  there  shall  be 
uniformity  In  the  time  of  electing  all 
Justices  of  the  peace,  and  as  there  Is 
no  special  statute  covering  cases  like 
this.  It  follows  that  there  can  be  no 
legal  election  held  to  elect  a successor 
for  Hau^ton  \intll  the  regiilar  election 
In  the  year  1902,  and  that  he  has  a right 
to  continue  to  hold  the  office  of  Justice 
of  the  peace  for  the  fourth  district.  In 
the  city  of  St.Louls,  \intll  a successor 
la  elected  at  that  time,  and  thereafter 
duly  qualifies,  by  virtue  of  his  appoint- 
ment, until  hla  successor  Is  duly  elected 
and  qualified." 

In  speaking  of  the  latter  clause  of  Section  2138, 
formerly  section  2807  R.S.  Missouri  1929,  the  Court  In  State 
ex  rel.  Harvey  vs.  Manning,  84  Mo.  1.  c.  663,  saldt 

"The  latter  clause  of  section  2807  applied 
to  an  existing  s tate  of  things,  and  has 
ceased  to  be  operative  having  accomplished 
all  It  was  designed  to  effect.  It  con- 
tinued In  office  Justices  of  the  peace  who 
had  been  elected  or  appointed  under  the 
former  law,  until  the  election  requlz*ed  by 
the  first  clause  of  the  section.  In  1882. 

It  can  have  no  appll  atlon  to  any  Justice 
of  the  peace  elected  In  1882,  or  appointed 
subsequently. " 
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In  Mr.  Foley's  statement  ha  Indicates  that  the 
entire  section  213d,  formerly  2807,  was  passed  to  clear  up 
a deplorable  condition  existing  at  the  time  of  Its  passage* 
From  a reading  of  the  reported  cases  on  this  section  we 
think  that  his  statement  would  only  apply  to  the  latter 
clause  of  said  section  and  we  are  justified  In  this  view  by 
the  case  of  State  ex  rel*  Harvey  vs.  Manning,  supra. 

In  State  ex  rel*  vs.  Powles,  136  Mo*  376,  the  Court 
In  speaking  of  the  terms  of  justices  of  the  peace  elected 
In  this  state,  at  1*  c.  381,  said: 

"As  has  been  seen,  the  term  of  office 
of  justices  of  the  peace  In  this  state 
is  four  years*  They  are  elected  quad- 
rennially at  the  general  election  for 
county  officers  and  have  been  so  elected 
ever  since  1882*  The  first  general 
election  for  county  officers  and  justices 
of  the  peace  occurring  after  the  appoint- 
ment of  the  respondent,  by  the  county  covirt, 
was  In  November,  1890,  at  which  a successor 
to  the  respondent  might  have  been  elected, 
upon  whose  qualification  the  term  of  the 
respondent  would  have  ceased.  But  it 
seems  that  no  successor  was  chosen  at 
that  election,  and  as  the  respondent, 
under  his  appointment  by  the  county  co\u*t, 
was  authorised  to  hold  and  exercise  the 
functions  of  said  office  not  only  until 
the  next  general  election  of  county 
officers,  but  until  his  'successor  was 
elected,  commissioned  and  qualified, * 
he  thereafter  continued  lawfully  the 
Incumbent  of  said  office  and  authorized 
to  exercise  the  functions  thereof  until 
a successor  for  him  should  be  chosen  at 
the  next  general  election  for  coxinty 
officers,  and  justices  of  the  peace  in 
November,  :>tate  ex  rel*  vs.  Ranson, 

73  Mo.  78." 
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Tha  1936  Aot  which  authorizad  the  division  of 
Central  Township  Is  very  plain  on  this  question  and  It 
states  that  the  first  appointed  Justices  of  the  peaoe 
shall  hold  their  offices  until  the  General  Election  Day 
In  November,  1938*  The  Constitution  provides  that  they 
shall  hold  their  office  until  their  successor  Is  elected 
and  qualified* 


CONCLUSION 


From  the  foregoing  authorities  we  are  of  the 
opinion  that  the  election  and  conalsslonlng  of  the  justices 
of  the  peace  for  a term  of  four  years.  In  1936,  was  a nullity 
and  that  Mr*  Ryan,  by  virtue  of  his  a {^ointment  at  the  time 
that  Central  Township  was  subdivided, was  authorised  to  hold 
his  office  until  the  General  election  day  In  1938,  at  which 
time  his  successor  should  be  elected,  commissioned  and 
qualified  for  a term  of  foixr  years*  If  no  successor  was 
elected  In  Noveiid>er,  1938,  then  he  would  remain  In  office 
until  a successor  Is  elected  and  qxiallfled* 


Respectfully  submitted 

TYRE  W.  BURTON 
Assistant  Attorhey  General 


APPROVED 

TrTTTOTCR T 

(Acting)  Attorney  General 
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ROADS  AKD  BRIDGES:  Warrants  issued  on  special  levy  under 


Section  7891  bear  interest. 

Januaryill,1938*  7 


Hon.  Randolph  H.  Weber 
Hroseouting  Attorney 
Butler  County 
Poplar  Bluff,  Inllssourl 

Dear  Sir: 


Tills  will  acknowledge  receipt  of  your  letter  of 
November  17,  1937,  In  which  you  request  an  opinion  as  follows: 


"In  your  letter  of  Nov.  10th 
relative  to  the  road  and  bridge 
fund  you  state  that  warrants  can 
be  Issued  by  the  County  Court  on 
the  anticipated  revenue  of  the 
County  for  that  purpose  and  that 
these  warrants  can  be  protested. 


"However,  the  point  Involved,  Is  not 
so  much  on  the  Issuance  and  protesting 
of  the  warrants,  but  the  matter  of 
Interest. 


"May  I call  to  your  attention  that 
this  section  Involved  (7891)  applies 
to  a special  levy.  Does  that  make  a 
difference  In  the  Issuance  of  the 
warrants?  If  so,  from  what  fund  does 
the  Interest  come,  the  general  rev- 
enue fund  or  from  the  special  road 
and  bridge  fund? 

"The  section  Involved  states  that 
the  money  raised  can  be  used  only 
for  the  building  and  maintenance  of 
roads  and  bridges.  Therefore  can 
you  pay  Interest  out  of  the  fund? 
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"Aa  v;e  have  a few  warrants 
of  this  nature  outstanding  and 
the  matter  Is  being  held  up  in 
the  Treasurer’s  office  here,  we 
would  appreciate  an  early  opinion 
on  this  matter  of  interest. 

ThanRing  you  again  for  your  opinion 
of  the  10th  and  hoping  to  hear  from 
you  relative  to  these  inquiries  at 
your  earliest  possible  convenience, 

I remain,**. 

•section  7891,  R.S.  Missouri  1929,  which  is  the 
authorization  for  this  levy  made  by  the  County  Court  is  in 
part  as  follows: 

**In  addition  to  the  levy  author- 
ized by  the  preceding  section, 
the  county  courts  of  the  counties 
of  this  state,  other  than  those 
under  township  organization,  in 
their  discretion  may  levy  and  col- 
lect a special  tax  not  exceeding 
twenty-five  cents  on  each  one 
hundred  dollars  valtaation,  to  be 
used  for  road  and  bridge  purposes, 
but  for  no  other  purposes  whatever. 
and  the  same  shall  be  known  end 
designated  as  *the  special  road  and 
bridge  fund*  of  the  county:  .** 

This  article  and  section  does  not  expressly  pro- 
vide that  interest  may  be  paid  on  a warrant  issued  on 
said  fund.  However,  we  find  that  concerning  regular 
county  warrants,  there  is  no  specific  provision  that 
interest  may  be  paid  on  said  warrant,  and  the  courts  have 
long  held  that  said  warrants  fall  within  the  terms  of  the 
general  interest  statute  (lection  2839,  R.S.  Missouri 
1929)  and  bear  interest,  after  protest,  at  six  percent 
per  annum. 


In  Robbins  v.  Lincoln  County,  3 Mo.  57,  a pro- 
ceeding to  compel  the  county  court  to  audit  and  pay  in- 
terest on  a warrant  which  had  not  been  paid  when 
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presented,  it  is  said  by  the  court t 

"The  only  question  presented  is, 
do  the  warrants  issued  by  the 
County  Court  bear  interest?  If 
they  bear  interest,  than  the 
plaiiitiff  would  be  entitled  to 
his  warrant  for  the  amount  of  in« 
terest,  as  the  treasurer  is  ex« 
pressly  required  only  to  pay  laoney 
on  the  order  of  the  County  Court* 

"The  law  relied  on  by  the  plain- 
tiff in  error  is,  the  first  section 
of  an  act,  entitled,  an  act  regulating 
the  interest  of  money  (Jee  RsTised 
Code,  461),  which  says  that  creditors, 
excepting  as  hereinafter  excepted, 
shall  be  allowed  to  receiTe  interest 
at  the  rate  of  six  per  centum  per  annum, 
for  all  moneys  after  they  become  due, 
on  bond,  bill,  promissory  note,  or 
other  instrument  in  writing,  lto*(a)  It 
is  insisted  by  Messrs*  Carr  and  Chambers, 
ootmsel  for  the  plaintiff,  that  this 
act  applies  to  their  case;  that  here 
money  appears  to  be  due  by  an  instru- 
ment in  writing,  which  is  the  warrant 
and  order  of  the  County  Court*  It  is 
contended  on  the  other  side  by  Ur* 

Hunt,  the  Circuit  Attorney,  that  this 
act  does  not  apply  to  the  case,  and 
he  insists  that  when  the  Legislatiure 
made  the  abore  act,  they  only  had  ih 
Tiew  IndiTidual  debtors,  and  not 
counties  as  debtors;  otherwise  the 
county  would  hare  been  named* 

"It  may  be  true  that  the  Legislature 
did  not  ewen  so  much  as  thinlc  of  em- 
bracing in  the  law,  counties  as  liable 
to  pay  interest*  But  the  words  of  the 
act  are  extensire  enough  to  ead)raee  all 
persons,  and  bodies,  capable  of  owing 
money  by  bond,  bill,  promissory  note. 
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or  other  instrument  in  writing. 

By  law  the  county  is  able  to  buy 
and  sell  certain  things,  to  oon« 
tract  and  be  contracted  with,  and 
a County  Court  is  by  law  expressly 
required  to  audit  and  allow  all 
demands  against  the  county,  and  to 
draw  a warrant  on  the  treasury  for 
the  amount  allowed;  here  there  is 
an  instrument  in  writing,  which 
shows  money  is  due,  but  we  are 
clear  that  the  warrant  must  be  pre- 
sented at  the  treasury  for  payment, 
and  payment  refused,  before  any 
interest  arises;  that  has  been  done 
in  this  case.’* 

State  ex  rel.  t.  Trustees  of  Town  of  Pacific,  61 
14o.  l.c.  156,  is  a case  concerning  the  payment  of  certain 
warrants  drawn  by  the  town  authorities.  These  warrants 
were  made  payable  out  of  money  appropriated  for  street 
purposes.  The  town  had  no  money  in  the  treasury  with 
which  to  pay  said  warrants  and  a suit  was  brought  to  compel 
payment.  In  the  suit,  interest  was  demanded  on  each  of 
said  warrants.  The  court  said  in- disposing  of  this 
question: 


"We  cannot  find  anything  in  the 
charter  of  the  defendants,  giring 
them  power  to  issue  warrants  for 
the  town  indebtedness  in  this  form. 
They  hare  no  authority  in  this  re- 
spect different  from  the  general 
law,  which  proTides  that  when  war- 
rants are  presented  to  the  treasurer 
for  payment,  and  there  is  no  money 
in  the  treasury  to  satisfy  the  same, 
the  treasurer  shall  endorse  that 
fact  on  the  back  of  the  warrant,  and 
from  that  time  the  same  shall  draw 
legal  interest  until  fxiads  are  pro- 
Tided  and  set  apart  for  its  payment. 
A town  warrant,  therefore,  will  not 
bear  interest  till  presentment  is 
made  to  the  treasurer,  and  there  is 
an  endorsement  thereon  that  payment 
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cannot  be  made  beoauee  there 
are  no  funda.  (£  Wagn.  Stat., 

13£5,  para.  11;  Skinner  ▼.  Platte 
Co.,  £2  iio*  437.)  And  when  in- 
terest thus  begins  to  T\m,  it 
can  only  be  at  the  rate  of  six 
per  cent.** 

In  Isenhour  r.  Barton  County,  190  Uo.  l.o.  176, 
177,  178,  it  la  said: 

"It  is  conceded  by  the  parties 
that  the  rule  has  been,  in  this 
State,  since  1831,  that  county 
warrants  bear  interest  from 
the  date  of  their  presentment 
for  payment  and  refusal  to  pay 
because  of  no  money  applicable 
thereto.  (Robbins  t.  Co.  Court, 

3 £io.  57;  Skinner  t.  Platte  Co., 

22  Uo.  438;  State  ex  rel.  t. 

Trustees, '61  Mo.  158.)" 

"It  has  already  been  pointed 
out  that  the  statutes  relating  to 
county  warrants  make  no  proTision 
whatever  for  the  payment  of  in- 
terest thereon,  but  that  this  court 
has  held  that  they  do  bear  interest 
and  that  the  general  statute  in 
reference  to  interest  is  as  appli- 
cable to  such  warrants  or  the  debts 
they  evidence,  as  to  any  other 
character  of  debts.  The  Legislature 
evidently  intended  that  sueh  should 
be  the  case,  and  the  failure  to  pro- 
vide specially  for  Interest  was  not 
a mere  casus  omissus,  for  ever 
since  1865  there  has  been  a provision 
upon  the  statutes  of  this  State  in 
reference  to  city  warrants,  similar 
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to  the  proTlaions  herein  set  mAuajrr 
as  to  oountx  warrants  and  the  pro-^ 
testing  of  the  saae  when  there  was 
no  money  to  pay  them,  except  that 
It  was  further  proTided  that  such 
warrants  so  protested  should  draw 
legal  Interest  until  funds  for  the 
P®y®ont  thereof  should  be  set  apart 
therefor." 


11,1938. 


♦♦♦♦♦♦♦♦♦♦♦♦ 

"It  is  obTious,  therefore,  that  the 
Legislature  Intended  that  the  general 
statute  In  reference  to  interest  should 
goTsm  such  oases.  The  statute  in  re- 
ferring to  Interest  (sec.  3705,  R.S. 

1899)  proTides  that  in  the  absence  of 
an  agreement  between  the  parties,  in- 
terest shall  begin  to  run  after  the 
debt  becomes  due  and  demand  shall  hare 
been  made.  But  the  statute  contains 
no  proTision  or  regulation  as  to  the 
demand.  Hence  the  general  rules  of 
the  ooiimon  law  as  to  deawnd  apply,  for 
the  common  law  is  the  law  in  this  State 
except  so  far  as  it  has  been  modified 
by  statute." 

The  excerpts  from, the  Isenhour  case  are  from  a dissenting 
opinion  filed  along  with  the  majority  opinion.  Howerer, 
the  majority  opinion  is  in  accord  with  the  disseiiting  opinion  on 
this  point,  the'  difference  being  on  another  point. 


The  lewy  made  under  authority  of  Section  7891  has 
been  held  to  be  no  part  of  the  regular  county  IsTy  and  is  not 
to  be  classified  for  general  county  ptirposes,  as  fixed  by 
Section  9874,  R.S.  kissouri  1989  (tended  Laws  1933,  page  35)  • 
The  case  holding  this  (State  t.  F«iiseot  Land  and  Cooperage 
Co.,  295  S.W.  78)  did  not  hare  the  precise  iK>int  inrolTed  that 
is  under  consideration  here.  That  case  held  that  the  lery  was 
no  part  of  the  regular  county  IsTy,  insofar  as  it  pertains  to 
the  restriction  made  in  Section  9873,  R.S.  Uissouri  1929,  pro- 
hibiting an  increase  of  more  than  ten  percent  in  any  one  year's 
leTy  oTsr  that  of  the  prior  year. 

It  cannot  be  questioned  that  the  tax  under  consid- 
eration here,  which  is  leried  and  collected  for  the  purpose 
of  building  and  maintaining  roads,  is  a tax  for  a county 
purpose,  because  certainly  the  building  of  reads  is  a gorem- 
mental  fimotion.  A tax  to  carry  on  a goTemmental  fiinction 
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of  a county  Is,  in  a broad  sense,  a tax  for  a county  purpose. 

Section  7891,  supra,  proridea  that  the  money  raised 
by  said  lery  is  "to  be  used  for  road  and  brides  purposes, 
but  for  no  other  puri>ose  whaterer".  Unless  this  proTislon 
prerents,  we  think  warrants  issued  oa  this  fund  draw  interest, 
after  protest,  the  same  as  regular  county  warrants,  because, 
the  language  of  Section  2889,  R.S.  Uissourl,  is  "extensire 
enough  to  embrace  all  persons,  and  bodies,  capable  of  owing 
money  by  bond,  bill,  promissory  note,  or  other  instrument  in 
Yirriting"  (bobbins  t.  Lincoln  County,  3 Mo.  57).  A warrant 
issued  on  the  fund  is  an  instrument  in  writi]^. 

Let  us  consider  this  prorision  to  see  if,  by  its  tens, 
that  the  payment  of  interest  out  of  these  funds  would  be  con- 
trary to  it  in  the  light  of  the  reasoning  in  the  aboTC  cases 
pertaining  to  regular  oo\inty  warrants. 

• 

Section  7891  was  adopted  by  the  legislature  pursuant 
to  Article  X,  Section  22,  of  the  Constitution  of  Missouri. 

In  Road  District  t.  Ross,  270  Mo.  77.  85,  the  court  construed 
the  general  legislatire  plan  of  raising  rerenue  for  road 
imrposes  as  follows: 

"In  considering  these  questions  our 
attention  has  been  arrested  by  the 
general  plan  erident  in  recent  legis- 
lation for  raising  and  expending 
funds  for  road  and  bridge  puj^posea  in 
connection  with  sections  11  and  22  of 
article  10  of  the  State  Constitution. 

The  limit  placed  upon  the  lerj  for 
* county  purposes,*  including  this  fund, 
has  been  acquiesced  in  as  sufficient 
and  salutary  for  all  such  purposes  un- 
til the  deTeloiaaent  of  the  dtata 
dereloped  a growing  necessity  for  ad- 
ditional expenditure  upon  its  highways. 

This  resulted  in  the  amendment  of  1908 
embodied  in  section  22,  authorizing  an 
'additional*  lery  of  twenty-flTe  cents 
on  the  taxable  property  of  the  State 
to  be  used  for  these  and  no  other 
purposes  whaterer.  In  other  words,  it 
was  found  desirable  to  increase  the 
amount  to  be  raised  l)y  taxation  for  this 
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purpose  Tdthout  increasing 
the  amount  to  be  raised  for 
other  count/  purposes,  which  had 
been  found  to  be  entirel/  satis- 
factor/*  Ihe  amendment  vmis 
adopted  for  this  purpose  alone, 
and  legislation  was  immediatel/ 
begun  to  carr/  it  into  effect  in 
acoordanoe  with  the  spirit  of 
econoogr  which  it  exhibited." 

Thus  we  see  that  general  rerenue  is  to  be  used 
for  "count/  purposes"  and  nothing  else*  This  is  erident 
in  Tiew  of  Article  X,  Section  1,  and  Article  IT,  Sections 
47  and  46,  of  the  Constitution  of  Missouri*  These 
sections  proTida  in  substance  that  taxing  power  ma/  be 
exercised  b/  counties  under  authorit/  granted  b/  the  leg- 
islature for  county  puapposesi  that  public  mone/  ma/  not 
be  giren  to  prirate  indiriduals;  and  that  no  claim  against 
a count/  shall  be  paid  without  express  authorit/  of  law* 

The  none/  raised  b/  the  ley/  under  Section  7891 
is  nothing  more  than  a ley/  for  a special  count/  pxirpose, 
and  as  such,  is  not  to  be  commingled  with  mone/  raised 
for  general  count/  purposes* 

The  coxirts  haye  held,  as  we  haye  heretofore  x>ointed 
out,  that  warrants  on  funds  raised  for  count/  purposes  - that 
is,  general  count/  warrants  - draw  interest,  after  protest, 
at  six  percent  per  annum.  The  mone/  raised  b/  the  ley/ 
under  Section  7891  is  for  a count/  purpose,  but  it  is  a 
spmoial  count/  pvirpose.  The  restriction  as  to  the  use  of 
said  mone/  refers  to  the  commingling  and  using  of  said 
mone/  for  general  count/  purposes  under  the  classes  pro- 
yided  in  Section  9874,  R*S*  Missouri  1929  (Amended  Laws 
1933,  page  35),  and  to  nothing  more* 


CQNCUJSIOM 

Therefore,  it  is  the  opinion  of  this  department 
that  warrants  issued  upon  "the  special  road  and  bridge 
fund"  of  the  count/,  which  is  raised  b/  a tax  ley/  under 


January 
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authority  of  Saotlon  7891,  R.S.  Mlaaouri  1929,  bear 
interest,  after  presentation  and  protest,  at  the  rate  of 
six  peroent  per  annum  until  paid,  or  until  money  is  sat 
aside  out  of  said  fund  for  their  payment* 


Respectfully  submitted. 


iOJBRXT  R.  UAxdi«STT,  Jr* 
Assistant  Attorney  Gdneral 


APPROYSD  by: 


J'.S*  TATLOk 

(Acting)  Attorney  General 


IJ.B:VAL 


CIRClJIT  CLERKS:  Expenses  of  Circuit  Clerk  of  Jasper  County. 


j 

) 
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August  30,  1938 


Hon.  Ray  E.  Watson 
Judge  Dlylslon  No.  1 
Circuit  Couz>t  Jasper  County 
Webb  City,  Missouri 


Dear  Sir: 


Vi’e  have  your  request  of  August  16,  1938,  for 
an  opinion  whloh  Is  In  part  as  follows: 

"Representatives  of  the  State  Auditor *s 
office  have  been  auditing  county 
records  for  several  weeks  and  the 
question  has  again  arisen  concerning 
the  propriety  of  the  county  court 
making  any  allo./anoe  of  approximately 
$112.50  each  year  to  the  circuit  clerk 
for  travelling  ej^naea.  In  this 
county  we  have  two  divisions  of 
circuit  court  and  court  la  held  in 
two  places,  three  tenaa  at  Joplin  and 
three  terms  at  Carthage  each  year. 

The  clerk  lives  at  Carthage  and  has 
his  principal  office  there,  but  it 
is  neeetsaary  for  him  to  divide  his 
time  between  the  Carthage  and  Joplin 
office,  having  only  three  deputies 
to  care  for  the  two  offices,  each 
of  which  oust  be  kept  open  at  all 
times.  It  has  been  the  custom  for 
a great  many  years  for  the  county 
co\irt  to  allow  travelling  expense 
to  the  clexic  for  duties  performed 
out  of  the  county  seat.  This  is 
approved  by  the  Circuit  Judges  and 
the  Budget  officer  and  paid  by  the 
County  Court  and  without  any  question 
is  equitable.  The  question  arises 
as  to  Its  legality." 
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We  note  the  pojmlatlon  of  Jasper  County  Is 
approximately  73,000,  and  by  the  terms  of  Section  2028 
R.S.  Missouri  1929,  ClZHSult  Court  js  held  In  both 
Carthage  and  Joplin. 

The  salary  of  the  Circuit  Clerk  In  your  County 
Is  fixed  by  Section  11786  Laws  of  Missouri  1937,  page 
444.  We  find  no  statute  authorizing  the  payment  of 
expenses.  The  question  arises  therefore,  can  expenses 
necessarily  Incvirred  by  a public  offloor  In  the  discharge 
of  his  duties  be  recovered  without  esqpress  authorisation 
found  In  some  stat'.^teT 

It  Is  now  recognised  In  Missouri  that  In  the 
payment  of  compensation,  salary  or  fees  to  an  officer 
there  must  be  statutory  authorisation  authorizing  such 
payment.  Williams  vs.  Charlton  County,  85  Mo.  645; 

Hill  vs.  Butler  County,  195  Uo.  511;  State  ex  rel. 

Stewart  vs.  Wofford,  22  S.W.  486,  116  Mo.  220;  State 
ex  rel.  Troll  vs.  Brown,  47  S.W.  504,  146  Mo.  401; 

Holman  vs.  City  of  Macon,  137  S.W.  16,  135  Mo.  App. 

398;  Gammon  vs.  Lafayette  County,  76  Mo.  676;  King  vs. 
Rlverland  Lev^e  District,  279  S.W.  196. 

The  question  la,  does  this  strict  xnile  for  the 
payment  of  compensation  to  public  officers  apply  with 
equal  force  to  the  allovance  of  ejqpenses  or  the  re- 
imbursement of  public  officers  for  expenses  Incurred 
in  the  performance  of  their  official  duties.  We  think 
a different  rule  applies  where  the  question  of  expenses 
are  Involved.  In  46  C.J.  p.  1018,  Section  246,~Tho 
rule  Is  stated  as  follows: 

"But  where  the  law  requires  an 
officer  to  do  that  which  necessitates 
an  expenditure  of  money  for  which  no 
provision  Is  made  to  supply  him  with 
cash  in  hand,  he  may  make  the 
expenditure  out  of  his  own  funds  and 
have  reimbursement  therefor,  and  where 
a public  duty  Is  demanded  of  an  , 
officer  without  provision  for  any 
compensation,  the  expense  must  be 
borne  by  the  public  for  whose  oeneflt 
It  Is  done." 
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The  above  rule  has  been  consistently  followed 
In  this  state.  Co\inty  of  Boone  vs.  Todd,  3 Ifo.  140| 

Hark  Header  vs.  Vernon  County,  216  Ho.  696;  Buchanan 
vs.  Ralls  County,  283  Mo*  10,  222  S.W.  1002. 

In  Ewing  vs.  Vernon  County,  216  Mo*  681,  1,  c* 

694,  the  Court  saldt 

"Fees  are  the  Income  of  an  office. 

Outlays  Inherently  differ.  An 
officer's  pocket  In  no  way  resembles 
the  widow's  cruse  of  oil.  Theiefoire 
those  statutes  relating  to  fees,  to 
an  Income,  and  the  decisions  of  this 
court  strictly  construing  those 
statutes,  have  nothing  to  do  with 
this  case  relating  to  outgo." 

It  would  appear  that  since  the  Circuit  Clerk  of 
Jasper  County  Is  required  by  law  to  be  In  two  different 
places,  to-wlt,  Joplin  and  Carthage,  for  different  tenss 
of  court,  that  the  expenses  of  the  Circuit  Clerk  incurred 
In  travelling  between  the  two  offices  ,(as  distinguished 
from  travelling  from  his  home  directly  to  either  office) 
should  be  matters  of  expense  for  which  he  should  be 
reimbursed. 

It  Is  therefore  the  opinion  of  this  office  that 
the  Circuit  Clerk  of  Jasper  County  Is  entitled  to  reimburse- 
ment for  expenses  necessarily  Incurired  In  the  performance 
of  his  duties  In  travelling  from  the  Circuit  Clerk's  office 
In  Carthage  to  the  Circuit  Clerk's  office  In  Joplin  and 
return.  What  Is  a reasonable  allowance  for  such  e^enses  Is 
largely  within  the  discretion  of  the  Ckimty  Court. 


Respectfully  submitted. 


APPROVED: 

PRAJIKLIN  E.  REAGAN, 
Assistant  Attorney  General 


(Acting)  Attorney  General 


FERtHM 


TAXATION : 


Salas  of  admission  tickets,  cash  admission,  charges  and  faas 
to  or  In  places  of  amusement,  entertainment  and  recreation, 
games  and  athletic  eyents  are  subject  to  sales  tax  by  the 
City  of  St*  Charles. 

I 

/I 

/ 
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Hon*  Joseph  B*  Wentker 
Prosecuting  Attorney 
St*  Charles  County 
St*  Charles,  Missouri 


Dear  Mr*  Wentker: 


We  desire  to  acknovrledge  your  request  for 
on  Jxine  4th,  which  Is  as  follows: 


|V 


an  opinion 


"The  City  of  St*  Charles,  Mo*  has  a well 
deyeloped  park,  municipally  operated, 
with  management  through  several  members 
appointed  by  the  Mayor  constituting  a 
Park  Bofiird*  Among  the  various  activities 
sponsored  are  a Soft-Ball  League  and  a 
swimming  pool  which  charge  fees  for  the 
entertainment  thereby  afforded.  The 
admission  charges  thus  collected  go 
directly  to  the  City  of  St*  Charles  to 
the  credit  of  the  Park  Maintenance  Fund* 

"I  have  been  requested  on behalf  of  the 
city  officials  to  seek  from  you  your 
opinion  as  Attorney  General  as  to  whether 
or  not  under  the  law  a sales  tax  must 
be  collected  and  paid  by  the  City  of 
St*  Charles  upon  the  admission  charges 
above  referred  to*" 


Your  request  for  an  opinion  Is  divisible  Into  two  parts; 
first,  under  the  1937  Statute  relating  to  sales  tax,  could 
those  who  participate  In  amusements,  entertainments,  recrea- 
tions, games  and  athletic  events  be  required  to  pay  a sales 


/ 
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tax;  second,  \inder  said  statute,  are  sales  of  admission  tickets, 
cash  admissions,  charges  and  fees  to  or  In  places  of  amtiae- 
ments,  entertainments,  recreations,  games  and  athletic  events 
taxable  ? 

An  opinion  was  rendered  by  t.ls  department  to  Mr,  Edwin 
C,  Orr,  Prosecuting  Attosmey  of  Boone  County,  on  August  21, 

1937  In  answer  to  the  first  question,  a copy  of  which  Is  en- 
closed. 


II, 


Hie  Missouri  Sales  Tax  Act  being  house  Bill  No,  6 of 
the  69th  General  Assembly  of  Missouri^  1937  Laws,  provides 
In  Section  2 (b)  as  follows: 


”a  tax  equivalent  to  two  (2)  per  cent 
of  the  amount  paid,  for  admission  and 
seating  aoccamnodatlons,  or  lees  paid 
to,  or  In  any  place  of  amusement,  en- 
tertainment or  recreation,  games  and 
athletic  events," 


The  Leglslatvire  has  defined  the  term  "person"  In  Section 
1 (a)  of  the  1937  Sales  Tax  Act  on  page  556  to  Include  as 
follows  X 


"'Person*  Includes  any  individual, 
firm,  co-partnership.  Joint  adventure, 
association,  corporation,  municipal 
or  private,  and  whether  organized  for 
profit  or  not,  state,  coiinty,  political 
subdivision,  state  department,  commis- 
sion, board,  btireau  or  agencv  (except 
the  State  highway  Department)  estate, 
trust,  bvislness  trust,  receiver,  syndi- 
cate, or  any  other  group  or  combination 
acting  as  a unit,  and  the  plural  as  well 
as  the  singular  nximber," 


On  page  556  of  said  1937  Session  Acts,  the  Legislature 
has  defined  the  term  "pxirchaser"  and  "seller"  to  Include 
those  persons  buying,  selling  or  fumlshizig  tangible  property 
or  rendering  services,  the  receipts  from  which  are  taxable 
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imder  the  Sales  Tax  Act. 

Therefore,  the  City  of  St.  Charles  must  collect  and 
pay  sales  tax,  under  the  1937  Session  Acts  for  admission 
fees  to  exhibitions  of  soft-ball  and  swimming  pool  contests 
unless  It  be  exempt  from  such  parent  tinder  one  of  the  two 
sections  of  said  Act  providing  who  may  be  exempt. 

Section  3 at  page  668  of  the  1937  Session  Acts  could 
not  pobslbly  be  construed  so  as  to  brln^;  said  city  within 
Its  executions  and  If  said  city  be  exeunt.  It  Is  by  virtue 
of  Section  46  of  said  Act  at  page  668,  which  Is  as  follows t 


"In  addition  to  the  exemptions  tinder 
Section  3 of  tMs  Act  there  shall  also 
be  exempted  from  the  provisions  of  this 
Act  all  sales  made  by  or  to  religious, 
charitable,  eleemosynary  Institutions, 
penal  Institutions  and  Industries  opera- 
ted by  the  Deparh  ent  of  Penal  Institu- 
tions or  educational  institutions  support- 
ed  ^ public  funds  or  by  reliKious  organ- 
rjatlons.  In  t!he  conduct  of  the  regular 
religious,  cliari table,  eleemosynary,  penal 
or  eaucaiional  f\motlona  ai^  activities. 
and  all  sales  made  by  or  to a ^tate  Kellef 
Agency  In  the  exercise  of  relief  functions 
and  activities." 


Taxation  Is  a sovereign  right  of  the  state,  and  the 
abandonment  of  the  right  to  exercise  It  can  never  be  preaianedi 
but  the  intention  to  abandon  it  must  appear  In  the  most  clear 
and  unequivocal  terms  which  must  be  clear  and  unambiguous 
and  should  not  be  created  by  Implication.  Scotland  Coimty 
V.  Railroad  Go.  65  Mo.  134;  State  ex  rel  v.  Arnold  136  Mo. 

1.0.  460,  38  S.W.  79.  Pacific  Railroad  v.  Cass  County  53 
Mo.  1.0.  27. 

The  construction  of  laws  exempting  property  from  taxation 
must  be  strictly  constured  and  as  a rule  all  property  Is  liable 
to  taxation  and  It  devolves  upon  the  person  claiming  that  any 
specific  property  Is  exempt  to  show  it  beyond  a reasonable 
doubt.  Flterrer  v.  Crawford  157  Uo.  l.o.  58,  57  S.Vf.  633. 

60  L.  R.  A.  191. 

As  the  burden  of  taxation  ordinarily  should  fall  upon  all 
persons  alike,  when  one  claims  an  exemption  therefrom  he  must 
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b«  able  to  point  to  the  law  granting  euoh  Imniinlty  and  muat 
be  clear  and  vmamblguous*  Kansas  Exposition  Driving  Park  v, 
Kansas  City  174  Ito*  l«o*  433»  74  S«  W*  981.  In  state  ex 
rel  Globe  Democrat  Pub*  Co*  v*  Gehner  316  ko*  696,  294  2*  #* 
1*0*  1018,  the  court  saldt 


"The  policy  of  our  law,  constitutional 
and  statutory.  Is  tliat  no  pTOperty  other 
than  that  entatiez>ated  shall  be  exempt 
frcm  taxation,” 


The  above  decisions  announce  a rule  on  exen^tions  in 
regard  to  personal  and  real  estate* 

In  state  ex  rel  Ko*  Portland  Cement  Co*  v*  ^silth  (1936) 
90  S*W*  (8d)  405,  the  court  saysi 


”A  tax  liij.osed  upon  eveiry  retail  sale 
in  the  state  of  tangible  personal 
property  Is  an  excise  and  not  a pro- 
perty tax,  anc.  the  Imposition  of  such 
tax  on  a sale  of  personal  property  to 
the  State  Highway  Department  does  not 
violate  a provision  of  tiie  State  Con- 
stitution exempting  the  property,  real 
and  personal  ox  the  state,  counties, 
and  municipalities  from  taxation,  since 
such  exemption  provision  applies  to 
piroperty  taxes  only*" 


But  the  City  of  3t*  Charles  being  Included  In  the  classi- 
fication of  those  who  must  collect  and  pay  the  sales  tax  luiless 
execq>ted  under  said  Section  46  supra,  it  imist  clearly  show  that  it 
was  the  Intent  of  the  Legislature  to  Include  them  In  such  exempted 
class* 


The  City  of  St.  Charles  Is  a municipal  corporation,  which 
la  defined  by  the  court  in  D'Arcourt  vs*  Little  Hlver  xiralnage 
District  212  Uo*  App*  l*c*  621,  as  follows: 


"The  term  * municipal  corporation*  la 
uavially  applied  to  corporations  for 
local  civil  government*  All  oori>ora- 
tions  Intended  as  agencies  in  the 


Hoq*  Joseph  B,  Wentker  -5-  June  7,  1938 


sdci  ini  strati  on  of  civil  government 
are  public,  as  disting\iished  frcm 
private  corporations," 


The  right  of  exemption  frcaa  the  collection  and  pay* 
ment  of  such  tax  by  said  city  must  necessarily  exist  by  vir- 
tue of  it  being  a c^ri table  or  eleemosynary  institution  in 
the  conduct  of  regular  claari table  or  eleemosynary  functions 
or  activities  or  it  must  show  that  it  is  entitled  to  such  ex- 
emptions by  reason  of  being  an  educational  institution  sup- 
ported by  public  funds. 

The  expression  * educational  institution  supported  by 
public  iunds  * Interpreted  in  the  light  of  its  usual  meaning, 
in  our  opinion,  could  not  even  in  its  broadest  sense  coK.prehend 
such  functions  or  activities  of  the  City  of  St«  Charles,  Neither 
do  we  think  that  said  City  of  St*  Charles  can  possibly  be 
classified  as  a charitable  or  eleerao8ynax*y  institution* 


CONCLJSION 


Therefore,  it  is  t^^e  oonolxislon  of  this  department  that 
sales  of  admission  tickets,  cash  admissions,  charges  or  fees 
to  or  in  places  of  amusement,  entertainment  and  recreation, 
games  ana  athletic  events  conducted  and  operated  by  the 
City  of  St*  Charles  are  subject  to  the  payment  of  sales  tax 
under  said  House  Bill  No*  6 of  the  50th  General  Assembly 
of  Missouri  relating  to  sales  tax. 


Respectriilly  submitted. 


S.  V.  MBDLIN6 

Assistant  Attorney  General 

APPROVED: 


J*  E*  TAroR — ^ 

(Acting)  Attorney  General 
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0FF1C2RS  --SALA1J2S  AND  FEES  - LIMITATIONS: 

• t 

1.  Constable  is  entitled  to  10;^  per  mile  for  serving 
Jury  summons  for  inquest. 

2.  Officer  may  make  claim  for  any  salary  or  fee  provided 
the  same  is  unpaid  and  the  statute  of  limitations  has 
not  run. 


August  6,  1938 


Kr.  Joseph  3.  'Ventker 
Prosecuting  Attorney 
it.  Charles,  yissouri 


Dear  Sir: 


O 


This  is  in  reply  to  yours  of  July  27th  wherein 
you  request  an  opinion  upon  the  follo.ving  set  of  facts: 

"n  State  audit  of  the  books  of  St.  Charles 
is  now  in  progress.  The  local  auditor 
has  pointed  out  a previous  opinion  rendered 
by  the  Attorney-Ceneral* s office  that  the 
Constables  are  not  entitled  to  a |1.00  fee 
for  serving  a v/arrant  or  summons  of  Jury- 
men to  serve  at  Inquests  conduoted  by  the 
Coroner,  inasmuch  as  no  provision  is  made 
in  the  Statutes  providing  for  such  a fee. 

”In  order  to  further  clarify  as  to  what 
the  Constable  may  be  entitled  to,  and  in 
order  to  get  a definite  ruling  thereon,  so 
as  to  clear  the  situation  in  this  and  other 
counties,  may  I submit  the  following  propo- 
sitions: 

’*1.  Sec.  11777,  Rev.  Sta.  Ho.  1929  Fees 
of  Constables,  provides  *For  each  mile 
actually  traveled  in  serving  any  process' 
....$0.10.  Now  then  the  warrant  or  summons 
would  seem  to  be  a process,  and  would  the 
Constable  therefore  be  entitled  to  such  10{^ 
per  mile  in  calling  upon  and  selecting  the 
Jurors  for  inquests. 

"2.  If  such  10^  per  mile  fee  is  applicable 
to  the  serving  of  such  warrant  or  summons 
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of  inquest  Jurors,  can  the  Constable 
make  a olaim  therefor  on  Inquests  which 
hare  been  closed,  and  to  offset  sueh  claim 
against  the  ^1.00  fee  (for  3^umnonlng)  in- 
properly  paid. 

"If  such  10^  mileage  fee  is  applicable  and 
cannot  be  offset  as  to  past  inquests,  then 
we  take  it  of  course  that  sueh  fee  can  be 
charged  in  the  Busmoning  of  future  Inquest 
Juror a." 


I notice  frcm  the  first  paragraph  of  your  letter 
that  you  are  under  the  impression  that  the  Constable  is  not 
entitled  to  a #1.00  fee  for  serring  a .arrant  or  summons  of 
Jurymen  to  serre  at  inquests  conducted  by  the  Coroner.  On 
this  particular  question,  this  office  on  June  23,  1936,  in 
an  opinion  rendered  to  kr.  Alrin  E.  Juergensmeyer,  Prosecut- 
ing Attorney  of  Warren  County,  held  that  the  Constable  may 
charge  a fee  of  #1.00  for  summonin,^  a Jury  for  a Coroner's 
inquest.  I am  enclosing  a copy  of  this  opinion  for  your  in- 
formation. This  office  has  also  furnished  a copy  of  this 
opinion  to  the  Auditor's  Office,  which  will  likely  take  care 
of  that  question  in  the  audit  of  your  Constable. 


I. 


Tour  next  question  goes  to  the  authority  of  the  Con- 
stable to  charge  mileage  for  serTing  the  warrant  or  summons 
on  the  Jurors  for  the  Coroner's  Inquest. 

. Section  11777,  H.  S.  l!o.  1929,  provides  the  following 
fee  for  Constables: 

"?or  each  mile  actually  traveled  in 
serving  process #0.10." 

The  word  "process"  is  defined  in  Words  and  Phrases, 
(4th  Sd. ) Yol.  3,  page  194,  as: 

"A  writ,  warrant,  subpoena,  or  other 
formal  writing  issued  by  authority  of 

law." 
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Section  11612,  R.  S.  ko.  1929,  speaks  of  this 
process  as  a warrant  directed  to  the  Constable  to  summon 
a Jury,  ^hich  jury  shall  appear  before  the  Coroner  for 
the  purpose  of  holding  the  inquest. 

Section  11613,  R,  3,  ho.  1929,  proTides  that  the 
Constable  shall  forth^th  execute  the  warrant  and  make  re- 
turn thereon. 


CCNCLU3I0K 


From  the  foregoing?,  it  is  the  opinion  of  this  depart- 
ment that  the  warrant  or  summons  which  is  delivered  to  the 
Constable  by  the  Coroner  for  the  purpose  of  summoning  a 
jury  comes  within  the  class  of  process  which  is  contemplated 
by  the  lawsiakars  that  the  Constable  shall  be  entitled  to 
charge  mileage  for  service  thereon  by  virtue  of  the  provisions 
of  said  Section  11777. 


II. 


The  second  question  submitted  in  your  request  goes 
to  the  question  of  whether  or  not  a Constable  can  make  a 
claim  for  mileage  for  serving  a warrant  or  summons  for  the 
Coroner's  jury,  after  he  has  already  turned  in  his  bill  for 
the  payment  of  his  fees  in  such  inquest  and  after  the  inquest 
has  been  closed. 

On  the  last  clause  of  this  request,  that  is,  whether 
or  not  if  the  Constable  is  entitled  to  the  mileage  fee, 
could  he  offset  it  against  the  claim  improperly  paid,  as 
this  office  has  held  that  such  claim  is  not  improperly  paid, 
we  deem  it  not  necessary  to  rule  on  that  part  of  yoxir  request. 

On  the  question  of  whether  or  not  an  officer  may 
make  a claim  for  fees  in  a case  which  has  been  closed,  we 
find  that  he  may  make  such  claim  if  the  statute  of  limitations 
has  not  run. 

Yol.  46,  C.  J.,  Sec.  275,  page  1027,  makes  the  follow- 
ing statement  on  this  question: 
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"The  acceptance  of  less  compensation 
than  that  established  bj  law  for  the 
office  does  not  estop  an  officer  from 
subsequently  claiming  the  legal  compen- 
sation." 

Section  862,  H.  S.  l!o.  1929,  provides  that  the  five- 
year  statute  of  limitation  runs  ont 

"Second,  an  action  upon  a liability 
created  by  e statute  other  than  a 
penalty  or  forfeiture." 

In  the  cuse  of  State  ei  rel.  Wingfield  v.  Kansas  City, 
236  S.  (f.  (Lo.)  516,  an  employee  who  was  wrongfully  discheorged 
as  a civil  service  employee  sued  for  his  salary.  The  court.  In 
holding  that  his  recovery  for  compensation  due  him  was  subject 
to  the  five-year  statute  of  limitation,  said: 

"Moreover,  we  hold  that  section  1317, 

R.  3.  1919,  does  apply;  this  being  'an 
action  upon  a liability  created  by  a 
statute  other  than  a penalty  or  for- 
feiture,' and  that  this  case  la  governed 
by  the  five-year  period  of  limitations." 


CClfCLUSION 


From  the  foregoing.  It  Is  the  opinion  of  this  depart- 
ment that  the  Constable  or  any  other  officer  may  make  a claim 
for  any  compensation  which  Is  due  him  under  the  statute 
provided  such  claim  has  not  been  paid  and  provided  the  five- 
year  statute  of  limitation  has  not  run. 


Respectfully  submitted. 


TTRUi  iJ,  BUfiTOH 
Assistant  Attorney  Greneral 

APPROVKD: 


J.  E.  tatIor 

(Acting)  Attorney  General 
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COUNTIES  - County  court  Judges  cannot  borrow  money  to  retire 
bond  issue  without  assent  of  2/3  of  the  voters* 


October  18,  1938 


Honorable  W.  L*  Welsh 
ir^resldlng  Judge  of  County  Coiirt 
Reynolds  County 
Centerville,  Missouri 


Dear  Sir: 


We  have  your  request  for  an  opinion,  which  In  part 
Is  as  follows: 

"There  Is  a move  on  foot  for  the  calling 
of  a special  election  In  Reynolds  Cotmty 
to  vote  on  a proposition  to  bond  the  county 
for  the  purpose  of  providing  funds  for  the 
payment  of  certain  Judgment  Indebtedness, 
construction  of  roads  and  bridges  and  for 
the  building  of  an  addition  to  the  court 
house*  The  last  two  items  being  In  coopera- 
tion with  the  WPA  for  which  we  have  an  ap- 
proved county  wide  road  project  for 
1362,808.00,  ^:297, 188*00  being  allotted 
by  the  WPA  and  ^66,620.00  representing 
the  Coimty's  share,  of  which  $61,000*00 
Is  to  be  fvirnlshed  In  equipment  rental, 
leaving  about  $15,000*00  to  be  raised 
for  materials* 

"We  have  $6,600*00  In  road  bonds  of  the 
1918  Issue,  together  with  about  «*200*00 
in  Interest,  and  $1,360*00  In  Interest 
of  the  1932  Judgment  fxinding  bond  issue 
defaulting,  and  In  order  to  keep  the  de- 
f aiiM  ng  bonds  and  Interest  from  reflecting 
in  the  new  bond  issue,  the  coimty  co\irt 
desires  to  borrow  money  against  the  sinking 
ftuid  in  order  to  take  up  the  bonds  and  In- 
terest, for  which  a sufficient  levy  has 
been  02*dered  and  extended  upon  the  tax 
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books  for  1938  and  the  only  thing  involving 
the  payment  of  the  bonds  and  interest  is 
the  collection  of  the  taxes  for  the  year 
1938,  therefore,  we  desire  yovir  opinion  on 
the  question,  *may  we  borrow  money  from  a 
bank  or  j^lvate  source  against  the  sinking 
fund  for  the  purpose  of  retiring  the  de- 
faulting bonds  and  Interest,  end  issue  to 
the  bank  or  money  lender,  warrants,  script 
or  vouchers  upon  the  sinking  fund  of  the 
county  in  sectirity  of  said  loan,  said  war- 
rants, script  or  vouchers  to  be  paid  out 
of  said  sinking  fund  in  lieu  of  the  bonds 
and  interest  coupons  retired  as  aforesaid*.  " 


As  we  understand  the  facts  from  your  letter,  the 
county  does  not  have  enough  current  revenue  or  surplus  to  retire 
the  1918  road  bonds  and  the  Judgment  and  interest  in  defaulting 
bond  cases,  and  that  in  order  to  pay  off  this  Indebtedness  the 
covinty  court  wishes  to  borrow  money  for  that  purpose. 

I call  your  attention  to  Article  X,  Section  12  of  the 
Constitution  of  Missouri,  which  provides  in  part  as  follows: 

"No  cotmty  ^ shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose  to 
an  amo\mt  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  without 
the  consent  of  two- thirds  of  the  voters 
thereof  voting  on  such  proposition,  " 


It  is  apparent  from  yoxLP  request  that  the  above  con- 
stitutional provision  would  prohibit  a county  court  from  incur- 
ring an  indebtedness,  such  as  a loan,  for  the  purposes  outlined 
in  your  request  for  an  opinion.  The  borrowing  of  these  funds 
from  a bank  or  other  source  would  be  incurring  an  Indebtedness 
of  the  coxmty  in  excess  of  the  current  revenue,  and  would  re- 
quire a two-thirds  vote  of  the  people  to  do  so* 

It  is,  therefore,  the  opinion  of  this  office  that 
the  county  court  is  without  authority  to  borrow  money  for  the 
purpose  of  retiring  bonds  and  Jiwigment  with  interest  thereon. 


Respectfxilly  submitted 


APPROVED: 


FRANKLIN  L.  REAGAN 
Assistant  Attorney  General 


ROADS  fc  BRIDGES:  Sections  801E  and  8013  do  not  give  county 

highway  engineer  the  authority  provided  therein 
over  the  Special  Road  Districts  organized  under 
Articles  9 and  10,  Chapter  48,  R«S.  Missouri  1929 « 
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Bert  Uhitechuroh 
surveyor  and  highway  iijigineor 
i^ewton  County 
Neosho,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  January  3,  1936,  in  which  you  request  an  opinion 
as  follows: 


"I  would  like  very  much  to  have 
some  advice,  regarding  Sec.  8012, 
and  8013,  Laws  of  Missouri,  re- 
lating to  Roads,  Highways  and 
Bridges . 

"Do  the  above  mentioned  sections 
apply  to  Special  Road  Districts 
not  under  Tov.nshlp  organization." 

Section  8012,  R.S.  Missouri,  1929,  is  as  follov<s; 

"The  county  highway  engineer  shall 
be  custodian  of  all  tools,  material 
and  machinery  belonging  to  the  road 
districts  and  to  the  county,  except 
as  may  be  otherwise  provided  by 
law.  V.hen  delivering  to  any  road 
overseer  the  tools  and  machinery 
belonging  to  the  district,  he  shall 
require  from  the  overseer  an  inven- 
tory and  receipt  for  all  such  tools 
and  machinery,  and  the  overseer 
shall  be  responsible  for  the  proper 
care  and  handling  of  said  tools  and 
machinery,  and  shall  see  that  they 
are  properly  kept  when  not  in  use, 
and  shall  account  for  the  sasM  to 
the  county  highway  engineer •* 
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^•otlon  6013,  K.k«.  Missouri,  1929,  is  as  follo>«s: 

'*The  county  highway  engineer  shall 
have  direct  supervision  over  all 
public  roads  of  the  county ^ and 
over  the  road  overseers  and  of  the 
expenditure  of  all  county  and  dis- 
trict funds  made  by  the  road  over- 
seers of  the  county.  He  shall 
also  have  the  supervision  over 
the  construction  and  maintenance 
, of  all  roads,  culverts  and  bridges. 

No  county  court  shall  order  a road 
established  or  changed  until  said 
proposed  road  or  proposed  change 
has  been  exaiulned  and  approved  by 
the  county  highway  engineer.  No 
county  court  shall  Issue  warrants 
in  payment  for  road  work  or  for  any 
other  expenditure  by  road  over- 
seers, or  in  payiijent  for  v<ork  done 
under  contract,  until  the  claim 
therefor  shall  have  been  examined 
and  approved  by  the  county  highway 
engineer.** 

In  youx  request,  you  refer  us  only  to  "Special 
koad  Districts"  In  counties  not' under  township  organ- 
ization and  do  not  state  specifically,  by  referring  to 
particular  statutes,  the  type  of  district  Involved  iinder 
your  question.  v<e  most  then,  to  be  certain  we  have  covered 
your  request,  consider  all  "Special  Road  Districts"  In 
counties  not  under  township  organization. 

The  District  organized  under  ^article  9,  Chapter  42, 
R.S.  Missouri,  1929,  Is  a "Special  Road  District".  By 
Section  6032  of  this  article,  the  board  of  commissioners 
of  said  district  Is  made  the  custodian  of  all  tools  and 
machinery  used  for  constructing  and  Improving  the  roads  of 
said  district. 

Section  8033  of  this  article  gives  the  board  of 
commissioners  of  said  district  exclusive  control  and  Juris- 
diction over  all  public  highways  within  Its  limits  and 
authorizes  the  board  to  buy,  rent  or  lease  Implements, 
tools,  machinery,  and  all  kinds  of  motor  power  and  all  other 
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things  neoessary  to  carry  on  the  road  work  of  the  district* 
The  expenses  thus  incurred  are  paid  by  a warrant  drawn. by 
the  board  upon  the  treasurer  of  said  board,  (beotlon  6033) . 

Dius,  we  see  the  proTislons  of  the  three  abowe 
mentioned  sections  in  i^ticle  9*  Chapter  42,  R.6.  Missouri, 
1929,  are  directly  in  conflict  and  inconsistent  with  the 
proTlsions  of  i»eotions  6012  and  6013,  supra. 

The  district  organized  under  Article  10  of  Chapter 
42,  H.S.  Missouri,  1929,  is  a "Special  Road  Distriot**. 

By  Section  6065  of  this  article,  the  commissioners  of 
said  district  are  made  the  custodians  of  all  tools  and 
machinery  used  for  working  roads  in  the  district*  The 
commissioners  hare  solo,  exclusiTe  and  entire  control 
and  Jurisdiction  over  the  roads  and  bridges  within  the 
district*  The  expenses  of  said  district  are  to  be  paid 
by  warrants  signed  by  the  president  and  attested  by  the 
secretary  and  drawn  upon  the  treasurer  of  said  board,  who 
is  the  county  treasiurer.  (oectlon  6064)* 

Thus,  we  see  the  prowls ions  of  the  two  abowe 
mentioned  sections  in  iortlcle  10,  Chapter  42,  R*6.  Miso 
souri,  1929,  axe  also  directly  in  conflict  and  inconsistent 
with  the  proTisions  of  Sections  6012  and  6013,  supra* 

These  tw<v  types  of  districts  are  the  only  two 
districts  prowlded  for  in  oounties  not  under  township  or«> 
ganization  which  may  be  termed  as  "Special  Road  Districts'*. 

Sections  6012  and  8013,  supra,  are  general  laws 
relating  to  the  duties  of  the  hi^way  engineer  in  all 
coxinties  of  this  state  except  those  specifically  excepted 
by  that  article*  State  ez  relv.  Bulger,  289  Mo*  l.c*  449. 
The  laws  proTiding  the  duties  of  the  board  of  commissioners 
in  the  two  abowe  mentioned  ''Special  Road  Districts'*  are 
special  laws,  and  as  such,  are  exceptions  to  the  general 
law* 

' In  State  ex  rel.  v.  Smith,  67  S.V.  2nd,  l.c.  57, 
it  is  said: 


"It  is  the  established  rule  of  ocn> 
struction  that  the  law  does  not 
fawor  repeal  by  implication  but 
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that  where  there  are  two  or  oore 
proTlsions  relating  to  the  ease 
subject  matter,  they  must.  If  pos- 
sible, be  construed  so  as  to  main- 
tain the  integrity  of  both.  It 
is  also  a rule  that  where  two 
statutes  treat  of  the  same  sub- 
ject matter,  one  being  special  and 
the  other  general,  unless  they  are 
irreconcilably  inconsistent,  the 
latter,  although  later  in  date, 
will  not  be  held  to  hare  repealed 
the  former,  but  the  special  act 
will  preTail  in  its  application 
to  the  subject  natter  as  far  as 
coming  within  its  particular  pro- 
Tisions.* 

Thus,  under  the  rilling  as  laid  down  in  this 
case,  the  laws  pertainixig  directly  to  these  two  "Bpecial 
Road  Districts”,  being  in  conflict  with  Sections  8012 
and  8013,  supra,  must  prevail. 


CoBCmsiOli 


Therefore,  it  is  the  opinion  of  this  department 
that  the  provisions  of  Sections  8012  and  8013,  R.S. 
Uissourl,  1929,  do  not  make  the  county  highway  engineer 
the  custodian  of  tools  and  machinery  of  the  "Special 
Hoad  Districts”  organized  under  the  provisions  of  i^tlcles 
9 and  10  of  Chapter  42,  R.S.  Missouri,  1929,  nor  do  these 
sections  give  the  hlghsray  engineer  the  supervision  of  all 
roads  or  the  expenditure  of  the  funds  of  these  "Special 
Road  Districts*.  These  matters  are,  by  the  statute  above 
mentioned,  placed  exclusively  in  the  hands  of  the  board 
of  commissioxiers  of  said  districts. 


Respectfully  submitted. 


APPROVED  BY:  AUBRBT  R.  HAiaiSTT,  Jr. 

Hssistant  Attorney  General 

TTE:  TAYLOR 

(Acting)  Attorney  General 
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TAXATION: 

CAPTIAL  STOCK  TAX: 
STATS  BANKS: 

FEDERAL  RESERVE  STOCK: 


Banks  to  include  in  ret/Arns  for  assessment 
of  the  hank  stock  for  full  amount  Invested 
in  stock  ^qf_  the  Federal  Reserve  Bank. 
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Mr,  Andy  W,  Viilcox, 

Commissioner, 

State  Tax  Commission  of  Missouri, 
Jefferson  City,  Missouri. 

Dear  Sin 


This  office  acknowledges  receipt  of  yovir  request  for 
an  official  opinion  which  is  as  follows: 

"The  State  Tax  Commission  desires  an 
opinion  from  your  office  on  the  following 
question: 

Are  banks  In  the  State  of  Missouri 
entitled  to  deduct  from  their  return, 
for  assessment  of  the  stock  of  their 
bank,  the  amount  invested  by  them  in 
stock  of  the  Federal  Reserve  Ban!? 


We  have  information  that  the  Federal 
Reserve  Bank  of  the  Kansas  City  d strL ct 
owns  their  building  which  is  carried  on 
the  books  of  their  bank  at  approximately 
76^  of  the  value  of  their  capital  stock. 

The  f'ederal  Act  does  not  allow  the 
Federal  Reserve  Bank  to  exempt  real 
estate  from  taxation.  Consequently, 
they  (The  Federal  Reserve  Bank)  are 
compelled  to  pay  state  and  county  taxes 
on  the  value  of  same.  This  condition 
raises  the  question  as  to  whether  or 
not  It  would  be  double  taxation  on  the 
State  Bank  If  they  are  conQjelled  to 
return  their  federal  reserve  stock 
for  taxation. 

This  Commission  is  completing  an  audit 
of  the  assessment  of  banka  as  rapidly 
as  possible.  Therefore,  your  attention 
at  your  early  convenience  will  be 
appreciated." 

The  statutes  which  are  relevant  to  the  subjects  of 
yotir  Inquiry  are  as  follows: 
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Section  9766,  page  357  Session  Acts  of  Mlssovirl, 
1931  Is  as  follows: 

"The  property  of  manuf acturlxag  com- 
panies and  other  corporations  named 
In  article  7,  chapter  32,  Insurance 
companies  organized  imder  the  laws 
of  this  state  and  all  other  corpora- 
tlons,  the  taxation  of  idtLch  Is  not 
otherwise  provided  for  by  law,  shall 
be  assessed  and  taxed  as  such  com- 
panies or  corporations  In  their 
corporate  names.  Persons  owning 
shares  of  stock  In  banks,  or  in  Joint 
stock  Institutions  or  ass ‘ola tlons 
doing  a banking  business,  shall  not  be 
required  to  deliver  to  the  assessor  a 
list  the  eof,  but  the  president  or 
other  chief  officer  of  such  corporation. 
Institution  or  association  shall,  under 
oath,  deliver  to  the  assessor  a list  of 
all  shares  of  stock  held  therain,  and 
the  face  value  thereof,  the  value  of 
all  real  estate.  If  any,  reprasented 
by  such  shares  of  stock,  together  with 
all  reserved  funds,  \mdlvlded  profits, 
premiums  or  earnings  and  all  other 
values  belonging  to  such  cori^oration, 
company.  Institution  or  association; 
and  such  shares,  reserved  runds,  im- 
dlvlded  profits,  premiums  or  earnings 
and  all  other  values  so  listed  to  the 
assessor  shall  be  valued  and  assessed 
as  other  pi*operty  at  their  trv^e  value 
In  money,  less  the  value  of  real  estate. 

If  any,  represented  by  such  shares  of 
stock,  less,  also,  the  value  of  stock  In 
other  corporations  held  by  suoli  bank  or 
Joint  stock  Institution  or  association 
doing  a banking  bua  ness:  Provided, 
however,  that  no  deduction  shalJ  be 
allowed  on  account  of  stock  in  any  one 
man\ifRctux*ing  or  business  company  in 
excess  of  forty  per  cent,  of  the  cap- 
ital, sur  lua  and  vtndlvlded  profits  of 
such  bank  or  Joint  stock  Institution  or 
association  doing  a banking  business. 

Private  bankers,  brokers,  money  brokers 
and  exchange  dealers  shall  make  like 
returns  and  be  assessed  and  taxed  there- 
on In  like  manner  as  her-lnbefore  pro- 
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vldedj  Provided,  however,  that  the 
license  hereafter  required  to  be  paid 
by  any  such  bankers,  brokers  anc  deal- 
ers In  addition  to  such  taxes  shall  not 
exceed  one  hundred  dollars  per  annum. 

It  Is  hereby  made  the  duty  of  the  coxmty 
clerk  to  Include  In  his  abstract  of  the 
assessor's  books  z^equlred  to  be  sant  to 
the  state  auditor,  valuation  of  all  pro- 
perty assessed  under  this  section  under 
the  head  of  'corporate  companies,'  and. 

In  addition  the -e to,  he  shall  make  out 
from  the  lists  dellver^.d  to  the  assessor 
as  above  provided,  and  send  the  same  to 
the  state  auditor  to  be  laid  before  the 
state  board  of  equalization,  on  or  before 
the  twentieth  day  of  February,  In  each 
year,  an  abstract  of  the  assessment  of 
all  corporations  or  persons  doing  a bank- 
ing business  In  his  county,  showing  the 
name  of  each  bank,  the  number  of  shares 
of  stock  and  their  face  value,  the  amount 
of  reserve  ftinds,  voidlvlded  profits, 
premiums  or  earnings,  and  all  other  values, 
together  with  the  assessed  value  thereof, 
also  the  value  of  the  real  estate  deducted 
as  above  provided,  and  the  assessed  value 
of  such  real  estate  as  shown  by  the  real 
estate  book,” 

Section  765a  R.S,  Mo,  1929  provides  as  follows: 

"Thct  the  tax  provided  In  section  9766, 

R.S.  Mo.  1929,  Is  hereby  declared  to  be 
the  sole  method  of  taxing  national  bank- 
ing associations,  their  Income,  shares 
therein  and  dividends  from  such  shares.” 

Section  9766  R.S.  Mo.  1929  provides  as  follows: 

"The  taxes  assessed  on  shares  of  stock 
embraced  In  such  list  shall  be  paid  by 
the  corporations,  respectively,  and  they 
may  recover  from  the  owners  of  such  shares 
the-  amount  so  paid  by  them,  or  deduct  the 
iSame  from  the  dividends  accruing  on  such 
shar  s;  and  the  amount  so  paid  shall  be 
a lien  on  such  shares,  respectively,  and 
shall  be  paid  before  a transfer  thereof 
can  bo  made." 
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Section  531  of  Title  12  of  chapter  4 on  Banks  and 
Banking  U.S.G.A.  provides  as  follows: 

"Federal  reserve  banks,  Incl tiding  the 
capital  stock  and  surplus  therein, 
and  the  Income  derived  therefrom, 
shall  be  exempt  from  Federal,  State, 
and  local  taxation,  except  taxes  upon 
real  estate." 

In  the  case  of  Str  te  ex  rel.  Bank  of  Bagle  v.  Leonard- 
son,9Paclflc  (2d)  1028,  the  court  held  that  the  state  may  tax 
national  barxks,  property  and  capital  stock  only  as  congress 
consents,  and  then  oiily  in  precise  manner  authorized. 

Your  Inquiry  particularly  goes  to  the  question  of  the 
authority  of  the  taxing  officials.  In  assessing  the  capital 
stock  of  banks  irtiloh  have  their  capital  stock  Invested  In 
the  stock  of  the  Federal  Reserve  Bank,  to  Include  In  such 
assessment  the  stocks  of  the  Federal  Reserve  Bank  owned  by 
such  state  bank,  and  If  such  Federal  Reserve  Bank  owns  real 
property  which  Is  carried  as  a part  of  the  value  of  the 
capital  stock  upon  idilch  such  Federal  Reserve  Bank  pays  a 
real  estate  tax,  then  should  the  bank  which  holds  the  Federal 
Reserve  Bank  stock  be  permitted  In  making  Its  tax  returns  to 
value  the  Federal  Reserve  stock  at  Its  full  value,  reduced  by 
such  per  cent  as  the  Investment  In  the  real  estate  of  the 
Federal  Reserve  Bank  bears  to  the  total  value  of  the  capital 
stock  of  such  Federal  Reserve  Bank. 

On  the  question  of  dec.uctlng  from  the  returns  for 
assessment  of  the  bank  the  amount  Invested  In  the  stock  of 
the  Federal  Reserve  Bank,  we  find  that  the  Supreme  Court  of 
the  United  State  haS  held  that  a state  statute  could  assess 
to  the  stockholders  shares  of  stock  In  a bank,  and  measure 
the  value  of  such  shares  by  assets  exempt  from  tax.  In  the 
case  of  Des  Uolnes  National  Bank  v.  Falrweather,  263  U.S.  103 
(1923)  the  court  In  discussing  a statute  of  the  State  of  Iowa 
idilch  also  states  the  same  as  Mlssouz*!  statutes,  said: 

"The  next  contention  that  the  statute 
subjects  securities  of  the  United  States 
to  tax,  contrary  to  exemption  laws  of 
the  United  States  In  that  It  requires 
that  the  assessment  be  based  on  the 
aggregate  of  the  capital,  surplus  and 
undivided  earnings  without  any  deduction 
or  allowance  on  account  of  the  investment 
In  such  securities — confuses  the  shares. 
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which  are  the  property  of  the 
stockholders,  with  the  corporate 
assets,  which  are  the  property 
of  the  hank.  It  Is  quite  true 
that  the  state  may  not  tax  such 
securities-,^  but  eqvially  true  that 
they  may  tax  the  shares  in  a coz^ 
poz'atlon  to  their  owners,  the  stock- 
holders, although  the  corporate 
assets  consists  largely  of  such 
secuz*ltles,  and  that  In  assessing 
the  shares  It  Is  not  necessary  to 
deduct  what  Is  Invested  In  the 
securities.  The  difference  turns 
on  the  distinction  between  the  cor- 
porate assets  and  the  shaz*e8 — the 
one  belonging  to  the  corporation  as 
an  artificial  entity  and  the  other 
to  the  stockholders.  (263  U.S.  112)." 

Long  before  the  above  decision  of  the  Supreme  Court  of 
the  United  States  had  upheld  the  pr  cadence  of  the  x^z^esent 
Missouri  Statute  shlch  Is  In  question,  in  the  case  of  Llon- 
berger  v.  Rowse,  9 U.S.  468  (1870  which  arose  on  a writ  of 
error  to  the  Supreme  Co\n*t  of  Ulssotirl,  43  Mo.  67)  In  which 
the  Supreme  Court  of  the  United  States  saidt 

"It  Is  no  longer  an  open  question  In 
this  coxu't,  since  the  decision  in  the 
case  of  Van  Allen  v.  The  Commissioners, 
that  the  shar  holders  In  a national 
bank  are  subject  to  taxation,  although 
the  entire  capital  of  the  bank  be  Invest- 
ed in  the  bonds  of  the  United  States, 
idalch  cannot  be  taxed  by  sta  e authority." 

That  the  Supreme  Court  of  Missouri  agreed  with  tills 
conclusion  Is  evidence  f:om  Its  opinion  In  State  ex  rel.  Ceunp- 
bell  et  al  Brinkop,  238  Mo.  293. 

In  the  case  of  State  ex  rel.  Qehner,  319  Mo.  1046, 

5 S.W.  (2d)  40,  In  which  a bank  claimed  the  deduction  under 
the  statute  in  question  for  stock  of  the  Federal  Reserve  Bank 
which  claim  was  disallowed  by  the  board  of  equalization,  and 
the  right  to  make  such  deduction  was  not  even  argued  In  the 
Supreme  Court  of  Missouri,  the  argument  and  opinion  of  the 
court  being  confined  to  a consideration  of  other  i}hases  of 
the  ruling  of  the  board  of  equalization. 
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It  seems  tliat  It  msy  be  claimed  that  there  woxild  be 
a double  taxation  If  the  ba^  which  holds  Federal  Reserve 
Bank  stock  as  a part  of  Its  capital  stock  unless  the  bank 
Is  permitted  to  deduct  from  the  value  of  Its  stock  the  pro- 
portionate part  of  such  stock  that  Is  Invested  In  real  estate 
and  upon  which  the  Federal  Reserve  Bank  pays  the  real  estate 
tax. 


On  the  question  of  the  bank  paying  Its  capital  stock 
tax  baaed  on  the  total  value  of  the  Federal  Reserve  Bank  stock 
which  It  holds  and  not  taking  Into  consideration  the  value  of 
the  real  estate  cwned  by  such  Federal  Reserve  Bank  and  upon 
which  the  real  estste  tax  has  been  paid,  we  find  that  the 
refusal  to  permit  the  bank  to  tr'ke  credit  for  the  proportionate 
value  of  the  real  estate  of  the  Federal  Reserve  Bank,  would 
not  be  double  taxation.  Volume  26,  R.C.L.  Section  253,  states 
the  rule  as  followsi 

"Double  taxation  In  Its  broader  sense 
Is  pezmlsslble  although  the  tax  Imposed 
by  the  laws  cf  the  same  state  ■JHJ-sHt-K-jKHt, 

Mortgaged  land  may  be  assessed  at  Its 
full  value  although  the  mortgage  debt 
Is  Included  In  the  mortgagee's  x)ersonal 
estate.  (Sec  cases  cited  t'nerc  under.}" 

Section  9765  Laws  of  Missouri,  page  357,  permits  the 
bank  which  ovaas  the  real  estate  to  deduct  the  amovint  It  Invests 
In  real  estate  from  Its  capital  stock  returns,  but  under  a 
strict  construction  of  the  taxing  statutes  and  the  exempting 
statutes,  we  think  the  authority  to  deduct  the  value  Invested 
In  real  estate  only  applies  to  the  bank  which  la  making  the 
return  and  which  owns  the  real  estate.  Wo  also  find  the  rule 
of  double  taxation  stated  In  60  L.R.A.,  page  566  as  follows: 

'If  a statute  Imposes  the  same  tax 
more  than  once  on  the  same  sub.1eot 
and  tax  payer  it  Is  obviously  unequal 
an3  not  uniform. " 

Section  ,3,  Article  iD  of  the  Constitution  of  Missouri 
provides  as  follows: 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same 
class  of  subjects  within  the 
territorial  limits  of  the  author- 
ity levying  the  tax,  and  all  taxes 
shall  be  levied  and  collected  by 
general  laws." 
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The  tax  in  question  does  not  come  within  the  above 
classification  for  it  is  not  on  the  same  persona. 

While  Section  9765  Laws  of  Missouri  1931,  page  367 
authorises  the  officers  of  the  bank  in  making  retxirns  to 
the  assessor  to  list  as  a deduction  from  its  valuation  for 
assessment,  "The  value  of  stock  in  other  corporations  held 
by  such  bank  or  joint  stock  institution  or  association  doing 
a banking  business."  Yet  we  think  the  law  makers  Intended 
to  include  in  this  deduction  only  the  stock  of  corporations 
¥faich  were  taxable  either  through  their  stock  or  on  their 
property. 


V;e  must  assTune  that  the  act  is  constitutional  and  if 
possible  give  it  such  a construction.  To  give  it  a construct- 
ion which  would  exempt  tbxable  property  would  be  unconstitution- 
al. • Article  4,  Section  10  Constitution  of  Missouri. 

In  the  first  place,  the  capital  stock  of  banking  cor- 
porations are  taxable  and  they  should  only  be  relieved  of 
paying  the  capital  stock  tax  when  the  investments  of  the  bank 
are  In  properties  upon  which  a tax  has  been  paid,  either 
directly  or  indirectly.  .e  think  if  the  rule  were  otherwise, 
it  would  be  In  violation  of  Article  IV,  Section  10  of  the 
Constitution  of  Missouri  w±ilch  provides  that: 

"All  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its 
value . " 

In  the  case  of  State  ex  rel.  Orr  et  al  v.  Buder, 

Assessor  et  al,  ^1  S.W.  608,  the  Supreme  Couirt  held  that  the 
St.  Louis  Union  Trust  Company  was  authorised  to  list  as  a 
deduction  in  its  'returns  to  the  assessor,  the  book  value  of 
stock  it  held  in  a realty  oomi^ny  whl  ch  consisted  of  non 
taxable  securities.  In  this  case  the  realty  company  had  paid 
the  tax  whi ch  was  assessed  on  the  property  of  the  corporations 
as  provided  by  Section  9765  I<iws  of  Missouri  1931,  page  357, 
and  the  trust  company  was  permitted  to  make  this  deduction, 
for  to  have  required  the  payment  of  the  tax  would  have  been 
a double  taxation  which  the  legislature  evidently  did  not 
intend  to  occur. 

The  stock  of  the  Federal  Reserve  Bank  is  not  other- 
wise taxed.  Section  531  Title  12,  chapter  4,  Banks  and  Bank- 
ing U.S.C.A.  Therefore,  to  include  such  stock  in  the  ret\  rns 
to  the  assessor  would  not  be  double  taxation. 

In  the  case  of  First  National  Bsuik  v.  Beaman,  et  al, 

257  Fed.  729,  the  court  held: 

"Despite  Federal  Reserve  Act,  Dec. 
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23.  1913  (compiled  statutes,  9785 
9605),  tinder  Revised  Statutes,  p. 

5219,  (compiled  statutes,  section 
9784,)  stockholders  of  a national 
bank  were  not  entitled,  for  pur- 
poses of  assessment  of  state  and 
cottnty  and  municipal  taxes,  to  any 
deduction  of  the  value  of  their 
holdings  on  account  of  the  bank's 
holdings  of  Federal  Reserve  Bank 
stock.” 

In  the  case  of  First  National  Bank  v.  Darr,  246  Federal  l.c, 
466,  the  court  saldt 

"The  stock  purchased  by  the  plaintiff 
In  the  Federal  Reserve  Bank  Is  but  a 
non  taxable  Investment  of  a part  of 
Its  capital  surplus." 

"The  law  does  not  consider  the  nature 
of  the  bank's  Investments  not  taxed 
In  fixing  the  value  of  Its  stock. 

Palmer  v.  McMahon,  133  L.E.D.  772," 

In  the  Darr  case,  supra,  the  court  further  said: 

"Whatever  values  the  shares  Issued 
by  the  plaintiff  national  bank  possess, 
they  aie  to  that  extent  taxable  In  the 
hands  of  their  owners  and  holders  (cases 
cited).  The  courts  have  repeatedly 
ruled  that  In  fixing  the  vgI.  ue  of  the 
shares  of  stock  of  national  banks  for 
taxing  purposes,  the  value  due  to  the 
banks  ownership  of  non  taxable  United 
States  Bonds  as  a part  of  Its  assets 
must  be  Included.  Cleveland  Trust 
Comx)any  v.  Lander  164  U.S.  Ill,  22  sup. 
ct,  394,  46  L.E.D.  466," 

In  the  United  States  Bank  et  al  v.  Oehner  et  al,  5 S.W. 
(2d)  40  L.C.  42,  the  bank  claimed  a deduction  under  the  statute 
In  question  for  Federal  Reserve  Bonds.  This  deduction  was 
disallowed  by  the  board  of  equalisation,  and  the  right  to  make 
such  deduction  was  not  even  argued  In  the  Supreme  Coirt. 

Section  9765  Laws  of  Mlssoxirl  1931,  page  357  amended 
Section  9765  R.S.  Mo.  1929  by  adding  the  deduction  mentioned 
above  Tiilch  is  as  follows* 

"Less,  also,  the  value  of  stock  In 
other  corporations  held  by  such  bank 
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or  joint  stock  institution  or  as- 
sociation doing  a banking  business; 

frovided.  however,  that  no  dsduct- 
on  siiali  be  allowed  on  accovint  of 
stock  in  any  one  r.anuf actur Ing  or 
business  company  in  excess  of  forty 
per  cent,  of  the  capital,  siirplus 
and  imdivlded  px^^fits  of  such  bank 
or  Joint  stock  institution  or  asso- 
ciation doing  bankliog  business." 

Considering  this  amendment  as  a whole,  we  are  further 
convinced  that  the  legislature  Intended  to  peimit  only  deduct- 
ions of  stock  In  manufacturing  or  business  companies  shlch 
were  taxable,  for  the*  e would  be  no  need  to  make  the  proviso 
of  the  amoving  If  the  stock  was  in  a non  taxable  manufacturing 
or  business  con^jany. 

All  of  the  stock  of  the  banks  are  taxable  In  the  first 
Instance  and  it  is  the  duty  of  the  officials  of  the  bank  to 
retiim  a list  of  such  stock  and  the  vaL  ue  thereof.  Then,  for 
the  reason  that  the  law  makers  did  not  want  to  double  tax  this 
stock  it  permitted  the  bank  to  deduct  the  value  of  its  holdings 
in  reel  estate  because  it  had  paid  the  tax  on  that  property 
which  makes  up  a portion  of  its  capital  stock;  then,  in  1931 
the  legislature  and  after  the  ruling  in  the  case  of  State  ex 
rel  Orr  et  al  v,  Buder,  et  al,  (The  St,  Louis  Ifeilon  Trust 
Company  case)  case  desiring  to  take  c&re  of  the  double  tax 
question  raised  in  State  ex  rel  Orr  case,  by  the  amendment, 
permitted  the  banks  to  deduct  from  its  returns  the  value  of 
stock  In  other  corporations  held  by  such  bank. 

If  to  Include  the  value  of  stock  in  other  corporations 
would  result  in  double  taxation,  then  the  value  of  such  stock 
may  be  deducted  from  the  return  but  if  It  does  not  result  in 
double  taxation,  then  by  the  provisions  of  the  constitution 
cited  supra,  it  should  be  included  in  the  return. 

The  legislature  could  not  have  exempted  the  stock  of 
the  bank  from  the  taxes,  for  by  the  provisions  of  Section  6, 
Article  10,  of  the  Constitution  only  certain  properties  are 
exempted  which  section  is  as  follows t 

"The  property,  real  and  personal, 
of  the  State,  covtnties  and  other 
municipal  corporations,  and  cemeter- 
ies, shall  be  exempt  fx*om  taxation. 

Lots  in  incorporated  cities  or  towns, 
or  within  one  mile  of  the  limits  of 
any  such  city  or  town,  to  the  extent 
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of  one  acre,  and  lots  one  mile  of 
more  distant  from  such  cities  or 
toTOS,  to  the  extent  of  five  acres, 
with  the  buildlni2,s  thereon,  may  be 
exempted  from  taxation,  when  the 
same  are  used  exclusively  for  relig- 
ious worship  for  schools,  or  for 
purposes  purely  charitable;  also, 
such  property,  real  or  personal,  as 
may  be  used  exclusively  for  agrl- 
cultviral  or  hortlcultiufal  societies: 

Provided,  that  such  exemptions  shall 
bo  only  by  general  law.” 

Under  the  general  rule  of  tax  exemption  laws  they 
should  be  strictly  construed  against  the  tax  payer.  Under 
the  lulini^s  of  the  case  the  First  National  Bank  of  Cincinnati 
V.  Buder,  267  Federal  729  and  the  statutes  and  cases  cited 
therein,  the  Federal  Reserve  Bank  stock  In  the  hands  of  the 
national  bank  are  to  be  Included  In  the  returns  of  such  bazik 
for  assessment  and  taxation. 

CONCLUSION 

From  the  foregoing  sections  and  authorities  thb  office 
Is  of  the  opinion  that  the  tanks  In  making  their  returns  to 
the  assessing  officials  should  Include  In  the  return  for  the 
assessment  of  the  bank  stock  the  full  amoimt  Invested  by  them 
In  the  s took  of  the  Federal  Reserve  Bank. 


Respectfully  submitted. 


TYRE  V/.  BURTON 
Assistant  Attorney  General 

APPROVED: 


J.  fc.  TaVL6K 

(Actinia)  Attorney  General 


TWB:DA 


taxation;  Tenant  occupying  premises  for  a term,  may,  v/lthln  such 
term,  redeem  such  promises  from  a holder  of  a certi- 
ficate of  purcliase,  within  statutory  period. 


Janviary  15^  1938 


Mr.  Mark  ff.  Wilaon 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Mr.  Wilson t 

We  wish  to  acknowledge  yotir  request  for  an  opinion 
dated  January  11,  1938,  which  is  as  follows i 


"The  county  treasurer  has  asked  me  to 
secure  an  opinion  from  yotir  department 
as  to  the  constriiction  of  Section  9956a, 
Laws  of  Missouri,  1933.  In  said  sec- 
tion it  reads  *the  owner  or  occupant 
of  any  land  or  lot  sold  for  taxes,  or 
any  other  person  having  an  interest 
therein,  may  redeem  the  same  at  any 
time  during  the  two  years  next  ensu- 
ing, etc.*  The  particular  problem  be- 
fore the  treasxirer  is  the  case  of  a 
tenant  occupying  land  sold  for  taxes 
and  who  is  now  endeavoring  to  redeem 
said  land  on  the  ground  that  he  is  an 
occupant. 

"The  treasurer  would  like  to  know  if 
said  tenant  has  such  an  interest  in 
the  land  that  he  may  redeem.  We  will 
appreciate  an  opinion  on  this  section 
as  soon  as  possible." 


Section  J9&2e.  of  the  1933  Session  Acts,  at  page  430,  is 
in  part  as  follows t 
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"All  lands  and  lots  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject 
to  sale  to  discharge  the  lien  for  said 
delinquent  and  unpaid  taxes  as  provided 
for  In  this  act  on  the  first  Monday 
of  November  of  each  year,  and  It  shall 
not  be  necessary  to  Include  the  name 
of  the  owner,  mortgagee,  occupant  or 
any  other  person  or  corporation  own- 
ing or  claiming  an  Interest  In  or  to 
any  of  said  lands  or  lots  In  the  notice 
of  such  sale;  « * * " 


Section  9956a  of  the  1933  Session  Acts,  at  page  437,  Is 
In  part  as  follows t 


"llie  owner  or  occupant  of  any  land  or 
lot  sold  for  tcuces,  or  any  other 
persons  having  an  Interest  therein, 
may  redeem  the  same  at  any  time  during 
the  two  years  next  ensuing,  « « « • 


Section  9954a  of  the  1933  Session  Acts,  at  page  435,  Is 
In  pa:  t as  follows  t 


"The  pxirchaeer  of  any  tract  or  lot 
of  land  at  sale  for  delinquent  taxes, 
homesteads  excepted,  shall  at  any 
time  after  one  year  from  the  date  of 
sale  be  entitled  to  the  immediate 
possession  of  the  premises  so  purchased 
dxirlng  the  redemption  period  provided 
for  In  this  act,  imless  sooner  re- 
deemed; provided  however,  any  owner 
or  occupant  of  any  tract  or  lot  of 
land  purchased  may  retain  possession 
of  said  premises  by  making  a written 
assignment  of,  or  agreement  to  pay, 
rent  certain  or  estimated  to  accrue 
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during  such  redemption  period  or  so 
much  thereof  as  shall  he  sufficient 
to  discharge  the  bid  of  the  piirchaser 
with  interest  thereon  as  px*ovided  in 
the  certificate  of  piirehase.  The 
purchaser,  his  heirs  or  assigns,  may 
enforce  his  rights  under  said  written 
assignment  or  agireement  in  any  manner 
now  authorised  or  hereafter  authorised 
by  law  for  the  collection  of  delinquent 
and  unpaid  rent;  provided  further, 
nothing  herein  contained  shall  operate 
to  the  prejudice  of  any  owner  not  in 
defatilt  axid  idiose  interest  in  the  tract 
or  lot  of  land  is  not  enciuabered  by 
the  certificate  of  purchase,  nor  shall 
it  prejudice  the  rights  of  any  occupant 
of  any  tract  or  lot  of  land  not  liable 
to  pay  taxes  thereon  nor  such  occupant's 
interest  in  any  planted,  growing  or 
vinharvested  crop  thereon.  Any  additions 
or  impz^vements  made  to  any  tract  or 
lot  of  land  by  any  occupant  thereof, 
as  tenant  or  otherwise,  and  made  prior 
to  such  tax  sale,  which  such  occupant 
would  be  permitted  to  detach  and  re- 
move from  the  land  vtnder  his  contract 
of  occupancy  shall  also,  to  the  same 
extent,  be  removable  against  the  piir- 
chaser,  his  heirs  or  assigns.* 


The  terms  of  the  above  provisos  indicate  that  the  word 
"tenant”  is  comprehended  by  the  word  "occupant"  in  9966a,  supra, 
which  recites  that  an  "occupant”  may  redeem. 


COMCi-USlOH 


Therefore,  it  is  the  opinion  of  this  department  that  a 
tenant,  occupying  premises  for  a term,  may,  within  such 
term,  redeem  such  presiises  from  a holder  of  a certificate  of 
pvirchase,  within  statutory  period. 

Respectfully  submitted, 

S . V . M i'JjLINQ 

APPROVED}  Assistant  Attorney  General 


J.  L.  TAYLOH 

(Acting)  Attorney  Gmieral 


roTTNT^  Oi*’PIGER2  Removal  of  a coroner  from  one  ooimty 

to  another.  He  can  continue  to  hold 
office.  


Janurry  25,  1938 


Ur.  VK  Wilkerson, 

Proeecuting  Attorney, 

Scott  County, 

Sikeston,  Missouri. 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  of 
jRnuai*y  17,  1938  asking  for  an  official  opinion,  idilch  letter 
reads  as  follows: 

"It  appears  that  the  coroner  of  Scott 
County  has  moved  out  of  the  covinty,  a;  id 
that  five  or  six  would  be  office  hold- 
ers are  bringing  pressure  on  the  Coimty 
Court  to  have  them  take  steps  to  remove 
the  said  coroner  so  that  one  of  them  can 
be  appointed  to  the  office.  The  County 
Court  has  asked  me  whetlier  the  removal 
of  this  officer  from  the  coxmty  consti- 
tutes groimda  for  removing  him  from  the 
office,  it  being  conceded  that  he  has 
in  no  way  failed  to  perform  any  of  his 
official  duties  unless  it  be  that  his 
removal  across  the  line  Into  an  adjoin- 
ing county  constitutes  a fallvire  to 
I>erform  an  official  duty. 

1 am  fraaik  to  say  that  I have  found  no 
satisfactory  answer  to  the  question, 
and  hence  I pass  it  on  to  you.  Has  the 
coroner  made  himself  liable  to  removal 
from  office  because  of  the  fact  that  he 
has  moved  his  residence  across  t}ie  line 
into  Mississippi  County,  it  being  conceded 
that  he  has  never  at  any  time  failed  to 
perform  or  neglected  any  official  duties?" 

For  the  qualifications  on  eligibility  of  public  offi- 
cers in  Missouri,  we  must  look  to  the  Constitution  and  the 
statutory  provisions  therefor.  Section  10,  article  8 of  the 
Constitution  of  Missouri  makes  the  following  limitations: 
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"No  person  shall  be  elected  or  appoint- 
ed to  any  office  in  this  state,  civil 
or  military,  who  is  not  a citizen  of  the 
United  States,  and  wiio  shall  not  liave 
resided  in  this  state  one  year  next  pre- 
ceding^ his  election  or  appointment," 

The  Constitution  of  the  State  of  Missouri  in  Section 
10,  article  9 provides  for  the  election  of  the  sheriff  and 
coroner  and  reads  as  follows; 

"There  shall  be  elected  by  the  qualified 
voters  in  each  county  on  the  first  Tues- 
day next  followln-  the  first  Monday  in 
November,  A.  D.  1908,  and  thereafter 
every  four  years,  a sheriff  and  coroner. 

They  shall  serve  for  four  years  and  until 
their  successors  be  duly  elected  and  qual- 
ified, \mless  sooner  removed  for  malfeasance 
in  office.  Before  entering  on  the  duties 
of  their  office,  they  shall  give  security 
in  the  amoxint  and  in  such  manner  as  shall 
be  prescribed  by  law,  and  shall  be  eligible 
only  four  years  in  any  one  period.  Wlien- 
ever  a county  shall  be  hereafter  establlsl^ed, 
the  Governor  shall  appoint  a sheriff  and 
coroner  theieln,  who  shall  continue  in  office 
until  tlie  next  succeeding  general  election 
arid  until  their  successors  shall  be  duly 
elected  and  qualified," 

Yoii  will  notice  in  this  section  that  the  only  qualifications 
or  limltat'ons  set  out  are  for  malfeasance  in  office,  and  the 
requirement  of  a bond. 

Section  11  of  article  9,  Constitution  of  Missouri  sets 
out  a vacancy  in  the  office  of  coroner  may  be  filled  and  reads 
as  follows: 


■Whenever  a vacancy  shall  happen  in  the 
office  of  sheriff  or  coroner,  the  same 
shall  be  filled  by  the  county  coiirt. 

If  such  vacancy  happen  in  the  office 
of  sheriff  more  than  nine  months  prior 
to  the  time  of  holding  a general  elect- 
ion, such  county  court  shall  Imnedlately 
order  a special  election  to  fill  the  same. 
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and  the  person  by  It  appointed  shall 
hold  off  Ice  iintll  the  p^erson  chosen 
at  such  election  shall  be  duly  qual- 
ified; otherwise,  the  person  appointed 
by  such  county  court  shall  hold  office 
until  the  person  chosen  at  such  general 
election  shall  be  duly  qviallfled.  If 
any  vacancy  happen  In  the  office  of 
coroner,  the  same  shall  be  filled  for 
the  remainder  of  the  terra  by  such  county 
court.  No  person  elected  or  appointed 
to  fill  a vacancy  In  either  of  said 
offices  shall  thei-eby  be  rendered  in- 
eligible for  the  next  succeeding  term," 

You  will  notice  that  this  section  of  the  Constitution  does 
not  require  residence  In  the  covinty. 

In  an  early  case  In  Mlssoxiri  State  ex  rel.  Attorney 
General  v.  Woodson,  41  Mo.  227,  l.c.  230,  the  cotirt  said: 

"The  power  of  the  state  to  declare  in 
Its  fundamental  law,  or,  when  that  Is 
silent  upon  the  subject,  by  legislative 
enactment,  what  shall  constitute  the 
test  of  eligibility  to  office  Is  as 
clear  and  tmquestlonod  as  Is  the  power 
to  fix  the  qualifications  of  voter®, " 

The  state  may  fix  the  qualifications  of  those  who  shall  hold 
state  offices,  and  subject  to  such  limitations  as  may  be  imposed 
by  the  State  Constitution,  such  power  may  be  exercised  by  the 
state  legislature,  46  Corpus  Juris,  page  936,  And  at  page 
938,  Section  35  of  the  same  text,  it  Is  saids 

"In  the  absence  of  a constitutional  or 
statutory  provision  residents  within 
the  district  of  which  the  Jurisdiction 
of  the  officer  extends  la  \annecessary 
to  eligibility," 

In  Mechem  on  public  officers.  Section  438,  page  280, 

It  is  said: 


"Where  the  law  thus  requires  the  offi- 
cer to  reside  wiihln  the  dlstrictwhich 
he  respresenta,  and  a fortiori  so  where 
T¥  expressly  declares  that  his  removal 
from  the  district  shall  create  a vacancy. 
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a permanent  reiroval  from  the  district 
represented  will  be  deemed  an  abandon- 
ment of  tile  office  and  a vacancy  will 
result." 

And  conversely  where  the  law  does  not  require  one  to  reside  in 
a district,  a zemoval  of  an  officer  does  not  create  a vacancy 
in  the  office. 

As  to  the  election  of  coroners  the  staos  legislature  in 
Section  10167  R.3.  Mo.  1929  legislated  how  the  coroner  should 
be  elected.  This  section  reads  as  follows! 

"On  the  first  Tvesday  after  the  first 
Monday  in  November,  in  the  year  1880, 
and  every  two  years  thereafter,  thei’e 
shall  be  an  election  held  in  eech  town- 
ship in  this  state,  and  in  each  ward  of 
the  cit^  of  St.  Louis,  for  the  election 
of  a member  of  congress  from  each  congres- 
sional district,  of  senators  and  representa- 
tives in  those  districts  and  Judges  of  the 
cozinty  coxirts  in  those  counties  where  the 
term  of  those  elected  has  expired,  and  for 
sheriffs  and  coroners,  and  such  other  of- 
ficers as  may  be  required  by  law  to  bo 
elected  at  such  elections." 

« 

You  will  notice  that  in  this  section  it  does  not  require  and 
does  not  set  out  that  the  coroner  shoxald  be  a resident  of  the 
county  wherein  ho  was  elected. 

The  legislature  has  only  created  two  sections  in  the 
Missouri  Statutes  which  woxxld  cause  a vacancy  in  the  office  . 
of  the  coroner.  One  of  the  sections  is  section  11611  R.S. 

Mo.  1929  idaich  reads  as  follows: 

"If  a coroner  neglect  to  give  bond  and 
qualify  within  twenty  days  after  his 
election,  or  shall  fail  to  give  bond 
when  required  under  the  preceding  section, 
his  office  shall  be  deemed  vacant." 

The  other  section  is  11635  which  reads  as  follows: 

"Any  coroner  who  shall  knowingly  charge 
to  any  person,  or  jpresent  to  the  county 
court  for  allowance,  any  items  of  fees. 
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costs  and  expenses  not  authorized  * 
by  law,  or  for  any  service  not 
actvially  performed,  shall  be  deem- 
ed euilty  of  a misdemeanor,  and, 
on  conviction  thereof,  shall  forth- 
with be  removed  from  office^  Such 
removal  shall  be  declared  In  the 
judgment  for  such  misdemeanor^  and 
thereupon  the  office  of  such  coroner 
shall  be  declared  vacant,  and  his 
successor  appointed  according  to  law,” 

It  does  not  set  out  In  either  one  of  the  two  sections  11611 
and  11655  that  the  grounc  s for  vacancy  would  bo  removal  fx*om 
the  county , 

I 

Section  6,  article  14  of  the  Constitution  of  Uissourl 
provides  as  follows: 

"All  officers,  both  civil  and  military, 

\inder  the  authority  of  t^ils  State,  shall, 

, before  entering  on  the  duties  of  their 
respective  offices,  take  and  subscribe 
an  oath,  or  affirmation,  to  support  the 
Constitution  of  the  United  States  and 
of  this  State,  and  to  demean  themselves 
faithfully  In  office," 

and  Section  7 of  article  14  of  tlie  Constitution  of  Mlsao\irl 
provides  as  follows: 

"The  General  Assembly  shall.  In  addition 
to  other  penalties,  provide  for  the  remov- 
al from  office  of  county,  city,  town  and 
township  officers,  on  conviction  of  will- 
ful, corrupt  or  fraudulent  violation  or 
neglect  of  official  duty.  Laws  may  be 
enacted  to  provide  for  the  removal  from 
office,  for  cause,  of  all  public  officers, 
not  otherwise  provided  for  in  this  Consti- 
tution," 

By  an  examination  of  the  statutes  of  Missouri,  specific 
qxiallfl cations  az^  required  before  one  may  hold  certain  offices 
and  It  Is  provided  In  same  cases  that  officers  must  be  residents 
of  township,  county  or  district  from  vhich  they  were  elected 
or  appointed,  and  In  other  cases  residence  Is  not  a prB-z*equlslte 
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to  the  holding  of  the  office.  In  the  case  of  the  coroner, 
there  la  no  pre-requiaite  that  he  be  a realdent  of  the 
coimty,  but  if  he  ahould  violate  any  of  the  facta  above 
aet  out  idiidh  would  cauae  a vacancy  in  the  office,  it 
would  be  necessary  to  file  a separate  action  to  try  him 
under  the  merits  of  hia  particular  case. 


CONCLUSION 

In  view  of  the  fact  as  set  out  in  your  letter  that  it 
la  conceded  that  the  coroner  of  Scott  County  has  never  at  any 
time  failed  to  perfom  nor  neglected  any  of  hia  official  duties, 
and  that  he  has  moved  his  place  of  residence  across  the  county  . 
line  into  Mississippi  Coiinty,  Missouri,  he  is  still  the  coroner 
of  Scott  County.  I am  assuming  from  your  letter  that  he  is 
still  a resident  of  the  State  of  Missouri  and  that  he  has  per- 
formed all  of  his  duties  as  set  oi  t in  yotn*  letter. 

It  is,  therefore,  the  conclusion  and  the  opinion  of  this 
office  that  until  his  terra,  for  vihlch  ho  was  elected,  expires, 
he  la  the  legal  coroner  of  Scott  Coxmty  notwithstanding  the 
removal  of  his  residence  from  Scott  County  to  Mississippi  County, 
Missouri. 


Respectfully  submitted. 


W.  J.  BUKKi. 

Assistant  Attorney  General 


APPROVED* 


TTIST'TOTor 

(Acting)  Attorney  General 
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CONSTABLES  Duties  as  to  making  arrests , carrying  weapons, etc. 

deputy  constable  classed  as  a peace  officer 

February  6,  1938* 


^ * 


I 


. r.  James  L«  V.llliams 
Sheriff 
Jackson  Cotmty 
Kansas  City,  *J.saourl 


Dear  sir : 


nils  Department  Is  In  receipt  of  your  letter 
of  January  18th,  liiereln  you  make  the  following  Inquiry: 

"This  office  has  had  several  com- 
plaints and  Inquiries  regarding 
the  carrying  of  weapon^  and  the 
policing  activities  of  Deputy 
Constables  In  Jackson  County.  Our 
Information  la  that  certain  people 
carry  Deputy  Constable  commissions 
but  do  not  serve  any  papers,  writs 
or  process  in  connection  with  the 
Justice  Court  work. 

”V>e  would  like  to  have  your  opinion, 
on  the  general  powers  and  duties  of 
constables  as  to:  iuaklng  arrests, 
carrying  weapons,  policing  the  high- 
ways; and  In  general  whether  a Deputy 
Constable  Is  to  be  classed  as  a 
'peace  officer'  In  the  accepted  mean- 
ing of  that  term." 

Your  letter  does  not  state  whether  you  desire  the 
Information  concerning  deputy  constables  In  the  City  of 
Kansas  City  or  In  the  rural  sections  of  Jackson  County, 

In  cities  of  over  three  hundred  thousand  Inhabitants 
the  appointing  of  deputies  by  a constable  la  controlled  by 
Section  2418,  R.  S.  Mo.,  1929,  which  Is  as  follows: 
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"ETsry  constable  shall  have 
power  to  appoint  deputies  not 
to  exceed  two  in  number,  for 
whose  conduct  he  shall  be 
answerable,  and  such  appoint- 
ments  shall  be  in  writing,  and 
said  appointments  shall  be  filed 
in  the  office  of  the  clerk  of 
the  oirouit  court  having  Juris- 
diction in  such  city.” 


Under  Section  2407,  R.  S.  Mo.,  1929,  if  the 
business  of  a Justice  court  district  has  exceeded  two 
thousand  two  htindred  cases  in  a year,  two  Justices  of 
the  peace  and  two  constables  may  be  elected. 

Section  2399,  S.  Mo.,  1929,  makes  the  general 
law  applicable  to  constables.  Said  section  reads  as 
follows  I 

"All  laws  now  or  hereafter  in 
force,  concerning  Justices  of 
the  peace  and  constables,  ap- 
plicable to  townships,  shall  be 
applicable  to  the  districts  of 
said  Justices  and  constables, 
as  provided  in  this  article, 
except  where  inconsistent  with 
the  other  provisions  hereof.” 


The  authority  of  a constable  generally  to  ap- 
point deputies  is  contained  in  Section  11754,  R.  S.  Mo., 
1929,  which  is  as  follow si 

"Every  constable  may  appoint 
deputies  who  shall  possess  the 
same  qualifications  as  the 
constable,  who  shall  take  the 
same  oath  of  office  and  for  whose 
conduct  he  shall  be  answerable, 
which  appointment  and  oath  shall 
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be  filed  In  the  office  of  the 
clerk  of  the  county  court | said 
deputy  or  deputies,  so  appointed, 
shall  devote  his  time  to  the 
duties  of  such  office,  provided, 
no  such  deputy  or  deputies  shall 
be  appointed  who  Is  or  may  be 
directly  or  Indirectly  connected 
with  or  engaged  In  the  mercantile 
business,  or  a member  of  any  firm 
engaged  In  such  business,  or  a 
member  of  or  connected  with  any 
collection  agency,  credit  house. 
Installment  house  or  locm  agency 
where  money  or  moneys  are  sought 
to  be  collected  by  suit]  and  any 
service  of  writ,  process  or 
execution  In  any  co\irt  by  such 
pretended  deputy  shall  be  void*" 


The  general  powers  and  duties  of  a constable 
are  contained  In  Section  11756,  R*  S*  Mo*,  1929,  which 
Is  as  follows t 

"Constables  may  serve  warrants, 
writs  of  attachsMnts,  subpoenas 
and  all  other  process,  both  civil 
and  criminal,  and  exercise  all 
other  authority  conferred  upon 
them  by  law  throughout  their 
respective  coimties*  " 


It  Is  a well  recognized  rule  that  a deputy 
constable  has  the  same  powers  as  his  superior  If  he 
Is  a legally  appointed  deputy*  In  the  decision  of 
Huhn  V*  Lang,  122  Mo*  600,  It  was  held  that  the  powers 
and  duties  of  a constable  within  the  jiirlsdlctlon  of 
a Justice  of  the  peace  are  Identical  with  those  of  the 
sheriff. 


In  view  of  the  provisions  of  the  statutes  herein 
quoted  It  would  appear  that  there  Is  no  authority  for 
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a constable  to  Issue  certain  persons  deputy  constable 
commissions  In  excess  of  the  numoer  mentioned  In  the 
statutes,  and,  under  the  provls-ons  of  Section  11574, 
supra,  the  deputy  must  devote  his  time  to  the  duties 
of  the  deputy  constable.  In  other  words,  we  find  no 
provision  to  authorize  a constaole  to  Issue  Indiscrimi- 
nately deputy  constable  commissions,  honorary  In  nature 
or  to  friends,  which  would  entitle  them  to  carry 
weapons  and  be  iaozune  rrom  the  law.  As  to  the  general 
powers  and  duties  of  constables  In  making  arrests, 
carrying  weapons  and  policing  the  highways,  we  think 
the  matter  Is  fully  discussed  In  the  cast  of  State  v. 
'Mhltehead,  295  S.%.  746 x 

"Constables  stand  on  the  footing 
of  sheriffs,  and  other  police 
officers  whose  bona  fide  duty  It 
Is  to  execute  process , civil  or 
crlsdjuil,  muke  arrests,  and  aid 
In  conserving  the  public  peace. 

To  such  officers,  whether  engaged 
In  the  discharge  of  their  official 
duties  or  not,  the  act  has  no  ap- 
plication. State  V.  Davis,  284  Mo. 

695,  706,  225  S.  W.  707. In  State  v. 

Drown,  306  Mo.  532,  535,  267  S.  W. 

864,  865,  Judge  Blair  saldt 

" *The  persona  described  In  the  ex- 
ception are  merely  those  not  within 
the  operation  and  effect  of  the  law 
denouncing  the  crime,  which  Is  other- 
wise completely  defined  without 
reference  to  such  proviso.* 

"In  State  v.  Mosby,  81  Mo.  App.  207, 
a constable  was  convicted  on  a charge 
of  exhibiting  a pistol  In  a rude, 
angry,  and  threatening  manner.  On 
‘ appeal  the  conviction  w as  reversed. 
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Jud^a  Gill  said  (pa^a  209 )t 

" *It  Is  clear  that  the  defendant 
came  within  the  persons  last  daslg* 
natad*  He  was  manifestly  within 
those  excepted  from  the  o];>aratlon 
of  section  3502  (RaT.  St*  1889)* 

This  baln£  so  than  the  statute  could 
not  apply  to  him  whether  ha  was  at 
the  time  engaged  In  the  proper 
performance  of  his  duties  or  not* 

The  exemption  has  no  such 
qualification*  Section  3503  ab- 
solutely and  unequlTocally 
relieves  all  police  officers, 
constables  and  the  like  from 
the  operation  of  the  provisions 
of  the  preceding  section*  And 
since  there  Is  no  doubtful 
language  used  It  Is  not  In  the 
province  of  the  courts  to  modify 
or  change  Its  obvious  Import* 

'As  to  this  defendant  the  matter 
stands  as  though  no  such  statute  as 
3502  had  ever  been  enacted*  There 
la  no  such  offense  at  common  law  as 
the  one  charged  against  the  defend- 
ant,and  as  the  statute  has  no  ap- 
plication to  him,  he  ought  to  have 
been  discharged*' 

"See,  also,  40  Cyc*  857* 

"ike  think  this  is  a sound  construction 
of  the  statute  as  It  now  appears  In 
section  3275*  It  has  no  application 
to  sheriffs,  constables,  police 
officers,  and  other  persons  whose 
bona  fide  duty  la  to  execute  process, 
civil  or  criminal,  make  arrests, 
or  aid  In  conserving  the  public  ^ 
peace*  They  may  be  called  upon  at  any 
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momant  to  make  an  arreat  or  aid  in 
cona«rvln£  the  public  peace*  The  court 
erred  In  oTerrulin^r  the  demurrer  to 
the  evidence*  The  Jud^oent  la  accord- 
ingly reversed,  and  the  defendant  dis- 
charged*" 


CONCLUSION 


From  the  above  decision,  we  are  of  the  opinion 
that  the  constable  has  powers  co-extenslve  with  the 
sheriff  or  other  police  officers  In  executing  process, 
civil  or  criminal,  within  his  own  jurisdiction  and  this 
would  Include  the  policing  of  the  highways  and  It  being 
his  duty,  under  the  statute,  to  conserve  the  public 
peace,  we  naturally  come  to  the  conclusion  that  he 
should  be  classified  as  a police  officer*  In  constru- 
ing the  above  decision  It  would  also  appear  that  there 
Is  no  limitation  on  hla  authority  to  carry  weapons* 


Respectfully  submitted, 

0LLIV5R  »*  M0LT3I 
Assistant  Attorney  Oeneral 

APPROVED 

J^*  K*  TAYLOR 

(Acting)  Attorney  Oeneral 
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PIiOSECUTxImG  ATTORNEYS:  Where  two  or  more  defendants  are  Jointly 

charged  and  convicted,  a prosecuting 
attorney  fee  should  be  assessed  against 
each  defendant. 


April  7 


Mr,  Bryan  A,  Wllllama 
Prosecuting  Attorney 
Bollinger  County 
Marble  Rill,  Missouri 


Lear  Sirt 


1938 


In  compliance  with  your  request  of  March  30th  for  an 
opinion  on  the  matter  set  forth  In  your  letter,  we  are  pleased 
to  give  you  the  following  as  the  opinion  of  this  department 
thereon.  We  here  set  forth  your  letter  pertaining  to  the 
matter  as  follows! 


"Referring  to  Section  11783,  R,  S,  Mo. 
1929“Pees  of  prosecuting  attorneys, 
with  reference  to  that  part  reading  as 
follows ! 

' - - - for  the  conviction  of 
every  defendant  in  tiie  circuit 
court,  upon  indictment  or  infor- 
mation, or  befojre  a justice  of 
the  peace,  upon  information, 
when  the  pxmlshment  assessed  by 
the  coTirt  or  jury  or  justice  shall 
be  fine  or  imprisonment  in  the 
county  jail,  or  by  both  such  fine 
and  Imprisonment,  five  dollars,—  ' 

"When  two  defendants  are  jointly  charged 
upon  an  Information  and  plead  guilty  to 
the  charge  emd  ai^e  given  a fine,  should 
the  five  dollar  fee  be  assessed  against 
each  defendant?  Mlsdemeeuior  charge  and 
fined  by  Justice," 
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I. 


In  addition  to  that  part  of  the  above  statute  which  you 
quoted,  it  further  provides  as  follows: 


"it  for  the  conviction  of  every  de- 
fendant where  the  punishment  assessed 
shall  be  by  conflneiaent  in  the  peni- 
tentiary," etc* 


i^rlor  to  1887,  the  above  statute,  then  Section  5596,  R*  S* 
Mo.  1879,  so  far  as  concerns  the  matter  in  question  hero,  read 
as  follows: 


* for  conviction  In  the  circuit 
court  upon  indictment  or  before  a 
justice  of  the  peace,  upon  Informa- 
ticn,  when  the  court,  or  jxiry,  or 
both,  shall  be  by  fine  or  imprison- 
ment in  the  county  jail,  or  both 
such  fine  or  imprlso' ment,  five 
dollars  ('i^.OO);  * * •»  for  convic- 
tion in  any  case  where  the  punish- 
ment assessed  shall  be  by  confine- 
ment in  the  penitentiary,"  etc. 


In  1686,  the  St*  Louis  Court  of  Appeals  ruled  in  the  case 
of  In  the  flatter  of  Jerry  ilurphy  and  Jerry  ^pillane,  22  Mo* 

App*  476  where  the  defendants  had  been  charged  and  convicted 
jointly  and  a fine  and  costs  assessed  as  pwlshment,  that  the 
prosecutor  was  entitled  to  but  one  fee,  or  in  other  words, 
five  dollars  (^*00)*  C ons e quently,  it  might  appear  upon  first 
' impression,  at  least,  that  the  question  was  settled* 

The  ruling  in  this  case,  however,  was  based  upon  the  above 
Section  5596  of  the  1879  statutes  which  was  the  law  in  foiree  at 
the  time  of  the  court's  decision  and  was  quoted  therefrom  in 
the  court's  opinion* 

It  is  to  be  noted  that  Section  5o96  -ays,  among  other 
things : 
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" it  it  for  conviction  In  the  circuit 
coTirt  it  it  it  or  justice  of  the  peace 
it  it  it  five  dollars  (^,00)*' 


Again,  in  a subsequent  part  of  the  section. 


"it  it  for  conviction  in  any  case**  etc. 


Subsequent  to  the  ruling  by  the  St,  Louis  Court  of  Appeals 
in  the  above  case  at  the  legislative  session  of  1887,  Section 
5596  was  amended  and  xias  ever  since  stood  in  its  present 
form . 


By  the  amendment  of  the  above  section,  there  was  added 
to  the  foregoing  language  of  the  statute,  at  both  places 
where  foimd  in  the  section,  the  words  ”of  every  defendant", 
so  that  the  law  as  changed  and  as  it  stands  today  is  as 
follows : 


for  conviction  of  every  defendant  in 
the  clrcijiit  covirt  •"  * •>»  or  j\iatice  of  the 
peace  -:i-  ■«-  five  dollaa’s  (yb.OO)." 


Again, 


"u  -i*  for  conviction  of  every  defendant 
in  any  case",  etc. 


It  is  fair  to  assiuae  that  when  the  Leglslattire  of  1887 
considered  the  amendment  in  qiiestlon,  it  was  aware  of  the  ruling, 
of  the  St,  Louis  Court  of  Appeals  made  some  six  months  or 
more  prior  to  the  convening  of  the  legislative  session,  that 
the  Court  had  construed  the  statute,  as  it  atood  at  that  time, 
to  mean  that  it  provided  the  allowance  ofTS^ore  than  one  fee  or 
five  dollars  (f^.OO)  to  the  prosecuting  attorney  when  more  than 
one  defendant  was  charged  at  one  and  the  same  time. 

Hence,  by  insertion  in  the  statute  of  the  words  "every 
defendant"  by  the  amendment  of  1887,  the  only  logical  conclusion 
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to  Be  r ached  1 s that  the  Lep^lelature  Intended  that  thex*earter 
the  crosecutlng  attozmey  shovild  receive  a fee  of  five  dollari 
(^.00)  In  a mlademeanor  case  (and  a fee  of  a larger  amount 
In  a felony  case)  for  the  prosecution  of  each  and  every  defen- 
dant, whether  the  charge  Is  separately  or  Jo-htly  with  other 
defendants,  upon  conviction;  and  that  the  Legislature  of  1887 
as  a consequence  of  such  amendment  Intended  that  the  effect 
of  the  prior  ruling  of  the  St,  Louis  Coxxrt  of  Appeals  would 
theieby  be  nullified. 

In  view  of  the  fact  that  the  above  mentioned  amendment 
to  the  1879  law  was  the  only  amenchient  made  and  that  It  was 
made  at  the  first  opportiarilty  folliwing  the  above  rtillng  of 
tha  Court  of  Appeals,  the  only  reason  that  can  sensibly  be 
ascribed  to  swh  legislative  action  is  that  It  daslrpd  the  law 
or  rule  to  bo  the  exact  opposite  to  that  which  the  Court  of 
Appeals  liad  held  on  the  question,  tliat  le  to  say,  that  the 
Legislature  of  1887  decided  thut  theieafter  it  shovild  be 
specifically  understood  bh^  pioeecutlng  attoi’neys  were  not  to 
be  limited  to  one  fee  where  defendants  were  jointly  charged, 
whether  In  a misdemeanor  or  felony  case,  and  that  it  (the  Leg- 
Islatvu'e)  Intended  to  expressly  so  pi-ovlde  by  the  lan{-.uage 
used  and  added  by  fche  anondment  as  shown  above, 

A well  establlshea  rule  of  statutory  construction  is 
found  in  the  case  of  Pembroke  v,  iiuston,  180  T'o,  l,c,  636 
wherein  the  court  said: 


"To  get  at  the  true  meaning  of  language 
employed  in  a statute  we  must  look  at 
the  whole  purpose  of  the  act,  the  law 
as  it  was  before  the  enactment  and  the 
change  in  the  law  intended  to  be  made,” 


Again,  in  the  case  of  Gum  v,  3t,  L,  if  P,  Ey,  Co,,  220  S,  W, 
l.c.  704,  the  court  said: 


"In  the  interpretation  of  an  amended 
statute,  the  state  of  the  old  law  and 
the  mischiefs  arising  thersvinder  are 
to  be  considered," 
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IT. 

COiiCLUSION 


We  believe,  in  view  of  the  state  of  the  old  law  and 
Interpretation  given  It  by  the  St,  Louis  Court  of  Appeals, 
that  If  the  above'  rules  of  statutory  construction  be  applied 
to  the  umendecl  law,  which  is  the  present  law,  it  leads  in- 
evitably to  the  conclusion  that  where  two  or  more  defendants 
are  indict  d ..r  informed  against  Jointly  and  whereby  con- 
victed or  plea  of  trullty  and  a fine  or  Jail  sentence,  or 
both,  is  assesseu  as  p\inishi.ient,  there  should  be  assessed 
against  eyh  defendant  a fee  of  five  dollars  (v6,00)  for  the 
benefit  of  the  prosecuting  attorney. 


Ivespectfully  submitted. 


J.  iMjPl’Ii;OTON 
Assistant  Attorney  General 


AfiI:0V4_L: 
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(Acting)  Attorney  General 
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prosecuting  attorney) 
CIRCUIT  CLERK  ) 
COUNTY  CT.ERK i 


Ceoino't  apply  fees  oolleoted  to  salary  and 
assign  salary  warrant. to  treasurer.. in. li®u 
of  paying  said  fees  into  treasury*  


t 


Hon.  Carl  £.  Williaanon 
Proseouting  Attorney 
Ripley  County 
Doniphan,  Uissouxl 

Dear  Dirt 


l.!ay  16,  1936 


This  department  is  in  receipt  of  your  letter  of 
May  5,  1936,  in  whioh  you  request  an  opixilon  on  the  follow* 
ing  queatlont 

"May  a county  officer  who  is  paid  a 
stated  salary,  and  who  also,  by 
Tirtue  of  his  office,  receives  cash 
in  thi  nature  of  fees,  retain  the 
cash  fees  and  turn  into  the  county 
treasury  tha  same  amount  of  his 
county  salary  warrants,  and  thus 
comply  with  statutory  provisions 
concerning  the  paying  of  said  fees 
into  the  treasury,  and  the  payment 
of  his  salary." 

You  refer  us  to  two  opinions  heretofore  rendered  by 
this  department.  One,  to  Howard  R.  iiianess.  Prosecuting  At- 
torney of  Ripley  County  under  date  of  January  £8,  1933, 
axiswers  the  above  question  in  the  negative,  nie  other,  to 
J.S.  Johnson,  Treasurer  of  Ripley  County,  under  date  of 
July  4,  1933,  answers  the  above  question  in  the  affirmative, 
with  the  qualification  that  said  warrant  must  be  worth  at 
once  its  face  value. 


The  Prosecuting  Attorney,  Clerk  of  the  Oirctxit  Court 
and  Clerk  of  the  County  Court  are  the  officers  concerned,  be- 
ing the  county  officers  who  charge  and  collect  fees  for  their 
services  and  receive  a stated  salary  in  lieu  thereof. 

The  Prosecuting  Attorney  charges  and  collects  fees 
for  the  services  rendered  by  him,  in  some  instances,  and  must 
account  for  and  pay  these  fees  into  the  county  treasury 
monthly,  oection  11315,  RJS.  Mssouri,  19S9.  The  Prosecuting 
Attorney  Is  paid  monthly,  by  warrant,  a stated  salary  in  lieu 
of  all  other  fees.  Section  11314,  Laws  of  1937,  page  178. 
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The  Circuit  Clerk:  charges  and  collects  fees  for  the 
serrloes  rendered  by  him  and  ^oist  account  for  and  pay  these 
fees,  except  change  of  venue  fees.  Into  the  county  treasury 
monthly,  section  11814,  LavfS  of  1937,  page  447.  The  Circuit 
Clerk  is  paid  monthly,  by  warrant,  a stated  salary  In  lieu  of 
all  other  fees,  except  those  the  statute  expressly  provides 
he  may  keep.  •i;>eotlons  11786  and  11814a^  Laws  of  1937,  pages 
445  and  447. 

The  County  Clerk  charges  and  colleots  fees  for  the 
services  rendered  by  him  and  must  account  for  and  pay  these 
fees  Into  the  county  treasury  monthly.  Heotlon  11811,  Laws 
of  1937,  page  441.  The  County  Clerk  Is  paid  monthly,  by  war- 
rant, a stated  salary  In  lieu  of  all  other  fees,  except  those 
the  statute  expressly  provides  he  may  keep.  Section  11811, 
supra . 


Thus,  we  see  the  similarity  in  the  mode  each  of  the 
above  officers  Is  to  be  paid.  Hash  charges  and  collects  fees 
for  his  services  and  must  account  for  and  pay  the  same,  with 
some  exceptions,  into  the  county  treasury  monthly.  Each  re- 
ceives a stated  monthly  salary  in  lieu  of  those  fees  he  must 
pay  Into  the  county  treasury. 

In  llechem  on  •t'ublio  Officers,  Section  873,  page  565, 
It  Is  stated  that: 

"iji  officer  vdio  Is  compensated  by  a 
salary  payable  out  of  the  public 
treasury,  and  whose  duty  It  Is  to  pay 
Into  the  treasury  the  fees  received 
by  him,  cannot  retain  from  such  fees 
the  amount  of  his  salary,  or  offset 
the  amount  due  to  him  as  salary  against 
an  action  for  the  fees  so  collected. 

Said  the  court  In  such  a case  of  one 
who  was  wharfinger  of  a city  and  ex  of- 
ficio collector  of  levee  dues;  *His 
duties  were  to  collect  the  money  due  to 
the  city  In  the  department  In  which  he 
held  office;  his  obligation  was  to  de- 
posit the  money  so  collected  in  the  city 
treasury.  His  salary  was  to  bo  paid  as 
the  salaries  of  other  officers  of  the 
city  were  paid,  to  vi^it:  out  of  the  com- 
mon treasury.  There  is  no  place  for  the 
plea  of  compensation  In  a case  of  this 
kind.  Compejaeatlon  takes  place  of  right 
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between  ludlTlduals  when  the  debts 
due  by  the  reaps otlve  parties  are 
equally  due  and  demandable,  and  where 
the  character  of  the  debts  Is  the 
same.  It  cannot  be  opposed  by  a 
fiduciary  acting  In  the  line  of  his 
duty.  There  la  no  such  thing  as  com- 
pensating a debt  due  by  an  agent  for 
moneys  collected  by  him  In  the  per- 
formance of  his  duties,  by  a debt  due 
by  the  principal  to  the  agent,  ito 
officer  of  a gowernment,  estate  or 
municipal,  la  empowered  to  pay  him- 
self his  salary,  or  plead  In  compen- 
sation a demand  made  against  him  for 
moneys  collected  by  him  In  his  official 
capacity,  by  an  amount  due  him  on  ac- 
count of  his  salary,  Uls  duty  Is  to 
discharge  the  obligations  of  his  of- 
fice according  to  the  terms  of  his 
acceptance  thereof  and  to  get  his  pay 
as  other  officers  get  theirs.  In 
other  words,  he  cannot  pay  himself.* 

New  Orleans  t.  Flnnerty,  27  La,  ann. 

681,  21  am.  kep.  569.** 

This  statement  from  Ifechem  Is  In  effect  approTed 
In  IZlng  Y.  RlYerland  Leree  District,  279  S.W.  195,  196  (1^, 
APP»)  where  It  Is  saldt 

"that  If  by  statute  coxupensatlon  Is 
proTlded  for  In  a particular  mode  or 
manner,  then  the  officer  Is  confined 
to  that  manner  and  Is  entitled  to  no 
other  or  further  compensation,  or  to 
any  different  mode  of  securing  the 
same.  State  ex  rel.  Lwans  y.  Gordon, 
supra.  (245  IdO.  12)" 

To  permit  the  officer  to  assign  his  salary  warrant 
to  the  County  Treasurer  In  payiusnt  of  the  fees  collected  by 
that  officer  would  be  to  change  the  mode  of  payment  of  his 
salary,  eren  though  Indirectly,  causing  him  to  be  paid  on 
this  basis,  and  as  If  entitled  to  retain  all  fees  up  to  a 
certain  amount  (the  amoiuit  of  his  salary)  and  pay  the  excess. 
If  any.  Into  the  county  treasury.  The  law  does  not  permit  a 
thing  to  be  done  indirectly  that  Is  prohibited  being  done 
directly,  btate  ex  rel.  y.  Gordon,  236  Mo.,  l.o.  767, 
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The  statutes  oontemplate  that  the  officer  collect 
the  fees  charged  by  hla  in  legal  tender  or  perhaps  a check, 
which  is  at  ono^  worth  its  face  Talue.  It  also  conteaplates 
that  the  fees  collected  be  paid  into  the  county  treasury  in 
the  same  mediun  of  exchange* 


CCNCLU^lQg 


Therefore,  it  is  the  opinion  of  this  departnent  that 
the  Prosecuting  Attorney,  Circuit  Clerk  and  County  Clerk  of 
counties  in  this  state  stay  not  retain  for  their  own  use  the 
fee  collected  by  them  for  their  serrices  and  assign  their 
salary  warrant  to  the  County  Treasurer  as  payment  into  the 
county  treasury  of  the  fee  so  collected,  unless  said  warrant 
is  worth  at  once  its  face  value.  These  officers  must  pay 
the  fees  so  collected  to  the  County  Treasurer  in  legal  tender 
or  other  medium  of  exchange  worth  at  once  its  face  value,  and 
nay  look  only  to  their  salary  warrant  for  their  compensation. 


Respectfully  submitted. 


TCUS  W.  BURTDH 
.nsistant  Attorney  General 


APPRO ViaJ  By* 

TXmfECK 

(Acting!  Attorney  General 


ILB:V/JL 
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[ Bonds  and/or  debentures  of 

TAXATION:  National  Mortgage  Assoolatlnns 

NATIONAL  MOBTQAflB  ASSOCIATIONS; exempt  from  taxation.  


May  26,  1938 


Mr.  Andy  VI/.  Wilcox, 

Commissioner,  State  Tax  Coianlsslon, 
Jefferson  City,  idlsaourl. 

Dear  Sir; 


This  Is  In  reply  to  yours  of  May  21  requestlnii 
an  official  opinion  fi»om  this  department  based  upon  the 
following  letter; 

"As  you  know  the  National  Housing 
Act,  a law  recently  established 
by  Congress,  provides  for  the  in- 
corporating of  national  mortgage 
associations,  which  associations 
shall  have  the  power  to  Issue  bonds 
and/or  debentures.  The  State  Tax 
Commission  would  afpreclate  your 
opinion  advising  us  If  the  bonds 
and/or  debentures  of  such  national 
mortgage  associations  will  be  tax- 
able under  the  laws  of  the  State 
of  Missouri. 


Wo  would  appreciate  an  opinion  on 
or  before  the  first  of  June,  date 
of  the  next  assessment." 


Section  1722  of  Title  12,  Banks  and  Banking;,  U.  S. 
C.  A.,  as  amondod  by  congress  Pebjruajry  3,  1938,  Laws  1937- 
1938,  D.  S.  C.  A.,  page  260,  px^vldes  as  follows; 

"All  notes,  bonds,  debentures,  or 
other  obligations  Issued  by  any 
national  mortgage  association  shall 
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be  exempt,  both  as  to  principal 
and  Interest,  from  all  taxation 
(except  surtaxes,  estate.  Inheri- 
tance, and  gift  taxes)  now  or  here- 
after Imposed  by  the  United  States, 
by  any  Territory,  dependency,  or 
possession  thereof,  or  by  any  State, 
coxmty,  municipality,  or  local  tax- 
ing authority,  Kvei^  national  mort- 
gage association.  Including  Its 
franchise,  captlal,  reserves,  sur- 
plus, mortgage  loans.  Income,  and 
stock,  shall  be  exempt  from  taxation 
now  or  hereafter  Imposed  by  the 
United  States,  by  any  Territory, 
dependency,  or  possession  thereof, 
or  by  any  State,  cotmty,  municipal- 
ity, or  local  taxing,  authority. 

Nothing  herein  shall  be  construed  to 
exempt  the  real  property  of  such 
association  from  taxation  by  any 
State,  county,  municipality,  or 
local  taxing  authority  to  the  same 
extent  accordlni^  to  Its  value  as 
other  real  property  Is  taxed.  As 
amended  Feb.  5,  1938,  c.  15,  Section 
8,  52  Stat.  24." 

From  the  foregoing  section  It  Is  evident  that  con- 
gress has  placed  the  notes  and  bond  debentures  or  other 
obligations  Issued  by  National  Mortgage  Associations  In 
the  same  class  as  that  of  personal  property  belonging 
to  national  banks.  In  the  case  of  Bank  of  California, 

N.  A.,v.  Kln^  County  et  al,  16  Federal  Supplement,  page 
976,  the  court  said} 

"National  banks  are  Instrumentali- 
ties of  the  federal  government,  and 
states  and  counties  are  without 
power  to  tax  the  personal  property 
of  such  banks."*  * * * * 
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COtrrJLLSION 


From  tha  foro going  this  office  la  of  the  opinion 
that  the  bonds  and/or  debentures  which  are  Issued  by 
National  Mortgage  Associations  are  exempt  from  any  and 
all  taxes  assessed  and  levied  by  virtue  of  the  laws  of 
the  state  of  Missouri  or  any  subdivision  thereof. 

Respectfully  submitted 


TYRE  W.  BIJi?rON 
Assistant  Attorney  General 


Af^inOViiD: 


S,  E.  TA^LOk 

(Acting)  Attorney  General 


TAB:  DA 


CRIMINAL  COSTS: 


Statute  of  limitations  begins  to  run 
after  conviction  and  sentence  and  not 
from  the  time  of  certification  of  a 
fee  bill. 


/ 

June  3,  1938 

» 

v 
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Mr.  V/.  P,  Wllkerson, 

Prosecuting  Attorney, 

Scott  County, 

Sikeston,  Missouri. 

Dear  Sir: 

This  is  in  reply  to  your  request  dated  May  30, 
19o'8  for  an  official  opinion  from  this  department  which 
request  is  as  follows! 

"The  above  named  Defendants  were  con- 
victed in  our  Circuit  Court  on  felony 
charges  and  sentenced  to  the  penitenti- 
ary. At  the  time  of  conviction  they 
were  all  given  bench  paroles.  They 
were  out  on  parole  for  a period  of  more 
than  two  years  during  which  time  the 
Oases  were  carried  on  our  docket  and 
reports  of  good  conduct  were  made.  At 
the  end  of  a little  more  than  two  years 
they  violated  their  paroles  and  were 
sent  to  the  penitentiary  at  vAilch  time 
the  Judge  ordered  the  costs  certified 
which  accordingly  was  done  in  dx^e  course 
and  x>ayment  was  refused  by  Mr.  Mutter, 
the  criminal  cost  clerk,  on  the  ground 
that  the  claims  were  not  exhibited  within 
the  two  years  statute  of  limitations  as 
provided  in  Sec.  11416,  Page  7803  M.S.A. 

In  addition  to  this  statute  Mr.  Mutter 
also  relies  on  State  vs.  Draper,  48  Mo. 

56,  for  the  proposition  that  the  statute 
of  limitations  applies  to  criminal  cost 
bills  and  on  State  ex  rel.  v.  Kelly,  ^74 
S.W.,  l.c.  733,  on  the  proposition  that 
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the  ease  was  oonoluded  iriien  final 
Jud^puent  and  sentence  was  rendered. 

In  other  words  Mr.  Nutter  has  reached 
the  conclusion  that  the  statute  begins 
to  run  when  final  Judgment  and  sentence 
was  rendered  idiich  in  this  case  was 
more  than  two  years  before  the  oases 
were  certified. 

I have  no  quarrel  with  his  conclusion 
of  law  that  criminal  cost  bills  are 
subject  to  the  two  years  statute  of 
limitations.  I think  he  was  undoubted- 
ly right  about  that. 

But  1 feel  that  he  has  been  improperly 
advised  when  he  says  that  the  Kelly  case 
is  authority  for  the  proposition  that 
the  statute  begins  to  run  at  the  tixne  of 
Judgment  and  sentence.  The  Kelly  case 
involves  only  a detemination  of  the 
powers  of  a special  Judge  in  connection 
with  a parole  and  in  this  connection  I 
will  say  that  I am  now  defending  an 
action  in  the  Springfield  Court  of  Appeals 
in  the  nature  of  Habeas  Corpus,  if 

the  points  raised  are  fixlly  passed  upon, 
will  completely  oharify  the  powers  of  a 
special  Judge  as  well  as  those  of  the 
z*egular  Judge  where  the  plea  is  heard  by 
a special  Jxidge  in  connection  with  grant- 
ing and  revoking  paroles.  1 have  been 
vez>y  close  to  the  Kelly  case  and  have 
heard  it  argued  a hundred  times  and  by 
counsel  on  each  side  of  it  and  by  Judge 
Kelly,  and  I can  say  to  you  and  1 do  not 
believe  it  can  be  contradicted  that  the 
whole  point  in  that  case  revolves  about 
the  powers  of  special  Judges  in  criminal 
oases  and  incidentally  the  power  of  the 
Circuit  Judge  to  commit  where  the  action 
of  the  special  Judge  is  void  for  the  lack 
of  Jurisdiction. 
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It  is  my  Idea,  and  the  law  must  be, 
that  the  statute  of  limitations  does 
not  begin  to  x*un  on  oost  bills  suoh 
as  these,  that  Is,  where  a parole  was 
granted,  \uitll  the  order  to  certify 
same  Is  entered*  If  the  law  Is  other* 
wise  It  would  cost  the  State  thousands 
of  dollars  euinually  that  otherwise  oould 
be  avoided.  In  this  county  at  least  we 
use  every  possible  method  to  compel 
parolees  to  pay  all  costa  and  that  la 
the  reason  and  the  only  reason  that  the 
costs  In  these  cases  were  not  certified 
until  the  oases  were  finally  terminated 
by  oommitinent  to  the  penitentiary*  VVe 
had  hopes  that  wo  might  compel  the  De- 
fendants to  pay  these  costs  and  thus 
save  the  State  that  much  money* 

It  Is  apparent  to  me  that  as  far  as  the 
workings  of  our  courts  are  concerned. 

It  makes  little  dlffez*enoe  whether  the 
State  Auditor  will  say  that  the  statute 
of  limitations  begins  to  x*un  at  the  time 
of  sentence  and  Judgment,  or  whether  It 
begins  to  run  at  the  time  certification 
Is  ordered*  I take  It  thex'e  la  no  doubt 
that  the  court  can  and  no  doubt  will  order 
all  costs  In  criminal  oases  certified  at 
the  time  sentence  and  Judgment  Is  entered 
so  that  they  may  be  paid  by  the  State  as 
the  law  provides,  and  the  county  saved 
vmnecessary  expense,  but  to  do  so  It  seems 
to  me  would  be  an  unwise  move  for  the  reason 
that  by  bringing  pressure  to  bear  on 
parolees,  the  courts  all  over  the  State  no 
doubt  will  collect  large  sxmis  from  them 
and  save  the  entire  goverzunental  setup 
that  much  money  and  In  my  opinion  they  shoxild 
be  encouraged  to  do  this* 

However,  as  I say  I am  sure  It  will  be  no 
Inconvenience  to  us  one  way  or  the  other, 
but  we  woxxld  like  to  have  the  point  definite- 
ly settled  so  that  criminal  oost  bills  In 
the  case  of  parolees  can  be  handled  In  such 
a way  as  to  meet  the  requirements  of  the 
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State  Auditor *8  Office  in  the  future. 

Will  you  please,  therefore,  let  me 
have  your  opinion  as  to  whether  the 
statute  of  limitations  In  oases  sudi 
as  these,  begins  to  run  at  the  time 
of  Judgment  and  sentence  or  at  the 
time  the  case  is  finally  closed  and 
the  parolee  ordered  discharged  or 
committed,  and  the  costa  ordered 
certified." 

Section  11416,  R.S.  Mo.  1929,  reads  as  follows) 

"Persons  having  claims  against  the 
state  shall  exhibit  the  same,  with 
the  evidence  In  support  thereof,  to 
the  auditor,  to  be  audited,  settled 
and  allowed,  within  two  years  after 
such  claims  shall  accrue,  and  not 
thereafter." 

In  State  ex  x*el.  Johnson  v.  Draper,  State  Auditor, 
48  Mo.  56,  the  court  passed  upon  a section  of  the  general 
statute  which  was  very  similar  to  Section  11416,  supra. 

It  said  In  respect  to  this  statute  as  follows) 

"It  Is  admitted  that  these  supple- 
mental coats  bills  were  not  present- 
ed until  after  the  expiration  of  two 
years  from  the  final  determination 
of  the  prosecutions,  and  I can  see 
no  reason  for  excluding  this  class 
of  claims  from  the  operation  of  the 
statute.  The  language  is  general, 
and  If  the  statute  should  be  held 
not  to  apply  to  the  claims  of  those 
interested  In  coats  bills,  I know 
not  whose  should  bo  Included,  or  how 
to  fix  any  rule  for  enabling  the 
auditor  to  decide  what  must  be  pre- 
sented within  two  years,  or  what  may 
lie  by  for  an  Indefinite  pexlod.  The 
reason  of  the  requl]?ement  certainly 
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applies  with  as  muoh  force  to  this 
as  to  any  other  class  of  claims,  and 
we  have  no  authority  to  say  that  the 
Legislature  did  not  Intend  to  require 
their  prompt  presentation*  It  is 
clear  that  the  Legislature  intended  to 
limit  the  power  of  the  auditor  to 
recent  and  fresh  claims,  reserving  to 
itself  the  power,  if  any  strong  equity 
should  be  shown  in  favor  of  an  older 
one,  to  pass  upon  it  by  a special  act." 

Section  3844,  R.S.  Mo*  1929  reads  as  follows: 

"When  a fee  bill  shall  be  certified 
to  the  state  auditor  for  payment,  the 
certificate  of  the  judge  and  prose- 
cuting attorney  shall  contain  a state- 
ment of  the  following  facts:  That  they 
have  strictly  examined  the  bill  of  costs; 
that  the  defendant  was  convicted  or 
acquitted,  and  if  convicted,  the  nature 
and  extent  of  punishment  assessed,  or 
the  cause  continued  generally,  as  the 
case  may  be;  that  the  offense  charged 
is  a capital  one,  or  punishable  solely 
by  imprisonment  in  the  penitentiary, 
as  the  case  may  be;"*  ******** 

In  your  letter  of  request  you  desire  to  know  when 
the  statute  of  limitations  begin  to  run*  You  ask  if  it 
starts  at  the  time  of  certification  of  cost  bill  or  does 
it  start  at  the  time  of  conviction  and  sentence*  In  the 
case  of  State  v*  Kelly,  274  S.W*  731,  l*o*  733,  the  court 
said: 


"Of  course,  the  special  judge  may  pass 
on  the  motion  for  a new  trial,  grant 
an  appeal,  settle  the  bill  of  exceptions, 
etc*  This  because  such  matters,  being 
but  procedural  steps  to  be  taken  in 
arriving  at  the  ultimate  determination 
of  defendant's  guilt  or  innocence,  are 
so  related  to  the  trial  of  the  cause  as 
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to  be  deemed  incident  thereto*  But 
the  granting  of  a parole  has  naught 
to  do  with  the  ascertainment  of  guilt 
or  Innocence.  It  presuppeses  the 
defendant's  guilt.  An  appllortlon 
for  x>arole  cannot  be  entertained  un- 
til after  a Judgment  of  conviction 
has  been  rendered  (sections  4156  and 
4157,  R.S.  1919)  a^  that  Judgment 
^s  become  a finality  (section  41^7. 
ir71?.“T5I5T*~  i!!be  grating  of  a parole , 
therefore,  whet)ier  it  be  deemed  a oon- 
Altio^l  suspension  of  sentence  or  ii 
oonAltional  pard(»  Is  no  ^ri~of~The 
tirlal  c/  a cause  whT^  oulmlna^s  In 
a judgmeuT  of  convlcilon.  nor  ia~lir" 

Xn  any  way  Incident  thereto,  TTo 
appeal  lay  from  the  judgment  altered  on 
the  pleas  of  guilty  of  defendants  Morgan 
and  Burnett.  It  was  a final  detenalnatlon 
of  the  cause.  Ifiien  Judge  ing  rendered 
lEai.  Judgment,  his  powers  and  duties  as 
special  Judge  came  to  an  end.  Conse- 
quently he  was  not  the  Judge  of  the  Cape 
Girardeau  county  circuit  court  on  the 
31a t day  of  Aunust,  1923,  for  any  pur- 
pose whatever." 

In  this  opinion  the  court  not  only  passed  on  the 
authority  of  the  special  Judge  In  granting  a parole  but 
also  ruled  that  the  parole  was  an  Incident  to  the  con- 
viction and  was  no  part  of  the  trial  of  the  cause  and 
could  not  be  given  until  after  a Judgment  of  conviction 
had  been  rendered  and  that  Judgment  has  become  a finality. 
This  holding  means  that  after  the  Judgment  and  sentence, 
the  cause  was  finally  disposed  of  and  that  the  parole  was 
a matter  separate  and  apart  from  the  case  Itself  and, 
therefore,  the  statute  of  limitations  begin  to  xnm  at  the 
time  of  the  final  Judgment  and  sentence  and  not  at  the 
time  of  certification  of  the  cost  In  the  case. 

Section  3821,  R.S.  Mo.  1929  reads  as  follows: 

"No  parole  shall  be  granted  In  any  case 


i 
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irtiile  an  appeal  is  pending,  nor  diall 
the  action  of  any  court  or  Judge  in 
granting  or~TeTOlnating  a jyr^e  ^ 
Object  to  review  by  any** appellate 
court,* 


In  other  words,  this  section  shows  that  the  intention 
of  the  legislature  in  passing  the  act  deemed  that  after 
Judgment  and  sentence  the  cause  was  finally  disposed  of 
as  far  as  the  crime  itself,  and  that  the  parole  was  no 
part  in  the  trial  of  the  cause  nor  in  any  way  incident 
thereto.  This  Section  3821,  supra,  was  also  passed  on  in 
State  V.  Kelly,  supra. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  statute  of  limitations  on 
cost  hills  in  criminal  oases  In  which  the  state  is  liable 
for  the  cost  begins  to  run  from  the  time  of  the  Judgment 
of  conviction  and  sentence  and  not  from  the  time  that  the 
costs  was  certified  by  the  prosecuting  attorney  and  criminal 
Judge, 

Kespeotfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED* 


J.  U.  TAYLfiR 

(Acting)  Attorney  General 
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Mandatory  for  court  to  order  election 
to  restrain  animals  when  proper  petition 
is  presented. 


y 
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Honorable  Biryan  A.  Willlama 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri. 

Dear  Sin 

This  will  acknowledge  receipt  of  your  letter  of 
September  16,  1936,  requesting  an  opinion  as  follows: 

"Referring  to  Sec.  12805,  R.  3. 

1929,  question  of  restraining 
animals,  how  submitted.  The 
following  question  has  been 
asked t 

'Is  it  mandatory  for  the  Comty 
Court  to  put  the  question  of 
enforcing  the  provisions  of  this 
article  on  the  ballot,  when  the 
proper  petition  has  been  present- 
ed to  the  Comity  Court  on  that 
proposition? '■ 

Section  12805,  R.  3.  Mo.  1929,  is  in  part  as 
follows  t 


"The  county  court  of  any  county 
in  this  state,  upon  the  petition 
of  one  hundred  householders  of 
such  county,  at  a general  election, 
and  may  upon  such  petition  of  one 
hundred  householders,  at  a special 
election,  called  for  that  purpose, 
cause  to  be  submitted  to  the  quali- 
fied voters  of  such  county  the 
question  of  enforcing,  in  such 
county,  the  provisions  of  this 
article.  ***♦**♦***♦" 
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It  will  be  noticed  thet  the  word  "niay*  is  used  in 
this  statute  with  reapeot  to  what  the  county  court  is  to 
do  whan  a proper  petition  is  presented.  We  hawe  examined 
all  the  eases  of  this  state  which  in  any  way  mention  the 
effect  of  Section  12805 ^ supra « and  find  none  which  had 
determined  whether  said  section  is  mandatory  or  directory. 

In  other  words ^ the  question  isi  Must  the  county  court 
order  the  election  to  be  held  upon  the  filing  of  a proper 
petition? 

In  Staines  et  al.  v.  Franklin  County  et  al.^  46 
Mo.  167,  a situation  somewhat  similar  to  the  instant 
question  was  before  the  court.  The  County  Court  of  Frank- 
lin Coimty  had  appropriated  certain  mone;,  for  the  improTe- 
ment  of  roads  without  submitting  the  question  to  the  voters. 
The  statute,  at  that  time,  provided  that  before  said  expwidl- 
ture  could  oe  made  *the  county  court  may  for  the  purposes 
of  information*  submit  the  proposed  expenditure  to  the 
voters.  The  court  held  that  aubraisalon  to  the  voters  was 
mandatory  and  quoted  from  the  case  of  Leavenworth  and  Des 
Moines  K.  R.  Co.  v.  Platte  County,  42  Mo.  171,  the  follow- 
ing language t 

"«  ♦ «»Thls  (the  election)  was  a 
necessary  condition  of  the  power 
to  subscribe.  That  all  the  sec- 
tions of  an  act  are  to  be  con- 
strued together  is  a well-settled 
rule  of  construction.  The  word 
'may*  in  this  clause  must  be 
interpz*eted  to  mean  'ahall.'  It 
is  a power  given  to  public  officers, 
and  concerns  the  public  interest 
and  the  rights  of  tl.lrd  persons, 
who  have  a claim  ^ jure  that  ti  e 
power  shall  be  exercised  in  this 
manner,  for  the  sake  of  Justice  and 
the  public  good.'  Citing  cases. 

This  principle  is  founded  in  Justice, 
and  was  declcred  in  an  early  day, 
that  where  the  rights  of  third 
persons  are  involved,  or  the  public 
good  requires  it,  the  word  'may* 
will  always  be  construed  to  mean 
'shall.'  **♦♦***•«••»»•»" 
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Uncier  the  rule  of  construction  as  laid  down  In 
the  above  case,  it  Is  clear  that  the  word  "may*  In 
Section  12805^  supra^  must  be  construed  to  be  "shall" 
and  that  the  provisions  of  said  section  respecting 
submission  of  the  restraining  of  animals  to  the  voters 
Is  mandatory  when  a proper  petition  Is  filed  In  the 
county  court.  To  hold  otherwise  would  authorise  the 
county  court,  if  it  so  desired,  to  olreumvent  the  will 
of  the  people  by  refusing  to  submit  the  question  even 
though  the  whole  county  might  desire  that  anlsuils  be 
restrained  from  running  at  large.  The  power  given  to 
the  county  court  by  this  section  concerns  the  public 
Interests  and  the  rights  of  third  persons. 

CON ILUSION 

Therefore,  It  Is  the  opinion  of  this  department 
that  Section  12805,  R.  S.  Mo.  1929,  la  mandatoiry  and 
that  county  courts  must,  upon  the  filing  of  a sufficient 
petition,  sulxalt  the  proposition  of  restralzilng  animals 
from  running  at  large  to  the  voters  of  the  county. 

Respectfully  submitted. 


TYivE  W.  BUi^ON 
Assistant  Attorney  General 


APPROVED I 


TrmATCcH 

(Acting)  Attorney  General 
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COUNTY  COURTS;  A judgment  rendered  by  the  county  court 

can  be  executed  the  same  as  a judgment  by 
the  circuit  court. 


KoTomber  23,  1938 


Honorable  Carl  e!.  '/illiamson 
Prosecuting  ^»ttorney 
liipley  County 
Doniphan,  Missouri 


Dear  Sir: 


V/e  are  in  receipt  of  your  letter  of  November  7, 
1938,  re^^uesting  an  official  opinion  from  this  oepartment, 
which  reads  as  follows: 

"I  desire  an  opinion  from  your  office  on 
Section  6070,  K.  S.  Ko.  1929. 

"A  petition  was  duly  circulated  for  improve- 
ment of  a public  road  under  Section  8069, 
and  all  matters  under  said  section  were  com- 
plied with,  .afterward  a remonstrance  against 
proposed  road  was  duly  signed  and  presented 
to  the  court  and  after  due  notice,  a hearing 
was  held,  and  the  county  court  found  that 
there  were  reasons  why  the  proposed  road  could 
not  be  improved  and  the  cost  thereof  charged 
against  the  lands  in  the  district,  ascertained 
the  cost  and  expense  incurred  by  the  com- 
missioners in  the  preparation  of  the  plans, 
specifications,  estimate,  map  ^.na  profile,  in 
the  list  of  lands,  and  diaadssea  the  petition, 
and  rendered  Judgment  against  the  petitioners  - 
for  costs,  including  the  cost  and  expense  in- 
curred by  the  commissioners. 

'^'y  t^uestion  now  is  as  to  the  proper  precedure 
toward  collecting  the  judgment.  Is  a county 
court  empowered  to  issue  execution  on  such  judg- 
ment? Or  is  it  necessary,  or  proper,  for  a 
transcript  to  be  filed  in  the  Circuit  Court  such 
as  in  judgments  from  a Justice  of  the  Peace 
Court?" 


Hon.  Carl  Ji).  Williamson 
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Saotlon  8070,  R.  5.  lio.  1929,  partly  reeds  as 

follows : 


"If  any  such  protests  have  been  so 
filed  and  the  court  finds  after  a hear- 
ing that  such  protests  have  been  so  filed 
by  owners  of  a majority  of  the  acres  of 
land  in  the  district  that  is  within  one- 
half  mile  of  said  public  road  or  part  of 
a public  road;  or  if  sufficient  reason 
should  be  shown  to  the  court  why  such 
public  road  or  part  of  a public  road  can- 
not be  so  ImproTed  and  the  cost  thereof 
charged  against  the  lands  in  the  district, 
it  shall  ascertain  the  cost  and  expense 
incurred  by  the  commissioners  in  the 
preparation  of  such  plans,  specifications, 
estioiate,  map  and  profile,  and  said  list 
of  lands,  and  shall  dismiss  such  petition 
and  render  jud;<ment  aj^einst  the  petitioners 
for  costs,  including  such  cost  yid  expense 
incurred" by  sa3  d oommTasloners 

Article  VI,  Section  36,  Constitution  of  illssouri, 
reads  as  follows: 

"In  each  county  there  shall  be  a county 
court,  which  shall  bo  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as  may 
be  prescribed  by  law.  The  court  shall  con- 
sist of  one  or  more  judges,  not  exceeding 
three,  of  vrhom  the  probate  judge  may  be  one, 
as  may  bo  provided  by  law." 

Section  1626,  K.  S.  Ho.  1929,  reads  as  follows: 

"The  supreme  court  of  the  state  of  Mis- 
souri, the  courts  of  appeals,  the  circuit 
courts,  the  county  courts  and  the  probate 
courts  in  this  state  shall  be  courts  of 
record,  and  shall  keep  just  and  faithful 
records  of  their  proceedings." 


Hon.  Carl  E.  Williamson 
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Nov.  25,  1938 


Under  Section  8070  as  above  partly  set  out,  the 
county  court  has  a special  Jurisdiction  to  Issue  a Judg- 
ment against  the  petitioner  on  a petition  for  the  improve- 
ment of  a public  road  being  refused.  It  is  a special 
Jurisdiction  conferred  upon  the  county  court  alone  and  not 
upon  a circuit  court.  According  to  your  reviuest,  the  county 
court  dismissed  the  petition  and  rendered  Judgment  against 
the  petitioners  for  costs,  including  the  cost  and  expense 
incurred  by  the  coinmissloners.  All  of  the  costs  set  out 
in  your  request  are  specifically  specified  in  Section  8070 
as  above  set  out,  and  the  Judgment  is  proper. 

Under  Article  YI,  Section  36,  of  the  Constitution 
of  I'-lssotxri,  the  county  court  is  a court  of  record  in  the 
same  manner  as  a circuit  court  or  other  superior  courts. 

The  Judgment  of  the  county  court  granted  by  the  court  under 
the  special  Jurisdiction  as  above  set  out  is  subject  to 
execution  the  same  as  any  other  Judgment  in  any  other  court 
of  record. 

Section  1152,  H.  3.  L'o.  1929,  reads  as  follows; 

"The  party  in  whose  favor  any  Judgment, 
order  or  decree  is  rendered,  may  have 
an  execution  in  conformity  thorevdth.” 

Section  1157,  h.  S.  lio.  1929,  partly  reads  as 

follows: 


’’iiSiJC  party  entitled  to  an  execution  from 
a court  of  record  may  have  it  directed 
as  provi'^d  in  tLe  preceding,  section,  or , 
at  nis  opiTon.  he  may  Kaye  it  directed~To 
any  sheriff  In  TEe  state  ofT^issouri.** 

The  previous  section  referred  to  in  Section  1157 
refers  to  the  date  of  the  return  of  the  execution  by  the 
sheriff  to  the  clerk  issuing  the  same. 

Section  1158,  R.  S.  l;o,  1929,  reads  as  follows; 

"The  clerk  shall,  before  delivering  any 
execution  issued  by  him,  indorse  thereon 
the  debt,  damages  and  costs,  or  damages 


Hon.  Carl  S.  '«yilliaiason 
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and  coats,  to  ba  recovered,  and  shall 
keep  in  his  office'  a well-bound  book,  and 
enter  therein  an  abstract  of  all  executions 
issued  out  of  his  office,  sho’.ving  the  date, 
the  names  of  the  parties,  amount  of  debt, 
damages  and  costs,  or  damages  and  costs  to 
what  officer  directed,  when  made  returnable, 
the  return,  if  any,  and  a reference  to  the 
book  and  page  wiierein  the  judgment  or  decree 
vsrhereon  such  execution  Issued  is  entered; 
and  every  such  clerk  shall,  moreover,  keep 
a regular  index  to  such  abstract  of  execu- 
tions, arranged  alphabetically,  both  by  the 
name  of  the  plaintiff  and  defendant  therein," 

Under  this  section,  the  clerk  of  the  county  court 
may  issue  an  execution  the  same  as  the  clerk  of  the  circuit 
court  on  account  of  the  coimty  court  having  special  juris- 
diction to  render  judgments  as  set  out  in  that  part  of 
Section  8070,  supra. 

In  the  case  of  State  v.  Fulton,  152  Ko.  App,  345,  1,  c. 
348,  the  court  said: 

"It  V.U.S  held  in  a number  of  the  early  cases 
in  this  state,  among  them  Strouse  v.  Drennan, 

44  ViO,  289;  Gibson  v.  Taughan,  Adm. , 61  Ko. 

418,  and  several  oases  earlier  than  these, 
that  the  facta  necessary  to  show  jurisdic- 
tion of  probate  and  coxmty  courts  must  ap- 
pear from  their  records,  but  these  cases 
were  expressly  overruled  in  the  case  of 
Johnson  v.  3easley,  65  l!o.  250,  and  the 
principle  announced  in  that  case  that  while 
the  probate  and  coimty  courts  are  courts  of 
limited  jurisdiction  and  their  power  to  act 
is  provided  by  the  statute,  yet  as  to  such 
matters  as  the  statute  places  exclusively 
within  their  jurisdiction  they  stand  on  the 
same  footln>^  as  courts  of  general  jurTsdiotion. 
and  the  same  presumptions  are  to  be  inaulged 
in  favor  of  the  regularity  of  their  proceed- 
ings and  the  validity  of  their  judgments  and 
orders  in  relation  to  the  matter^  exclusively 
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confided  to  their  jurisdiction  as  are 
indulged  in  favor  of  the  Judgments  and 
orders  of  a court  of  general  jurisdiction." 

>il30,  ia  the  case  of  Bingham  v.  Kollman,  256  ilo,  573, 
1.  c.  569,  the  court  said: 

"That  order  or  judgment  is  not  open  to 
collateral  attack,  and  no  direct  attack 
is  made  upon  it  by  the  pleadings  in  this 
case.  The  county  as  well  as  the  probate 
court,  is  one  of  inferior  jurisdiction,  but 
the  rulings  of  some  of  the  earlier  c-sos 
us  to  the  absence  of  any  presumption  of 
jurisuiction  when  the  records  of  those 
courts  do  not  affirmatively  disclose  their 
jurisdiction  h^ve  been  repeatedly  overruled. 

The  law  is  now  settled  that  the  orders  and 
judgments  of  county  and  probate  courts, 
made  in  the  ejcercise  of  their  statutory 
powers  over  subjects  ana  matters  conferred 
upon  them,  are  entitled  to  the  same  favorable 
presumptions  arising,  either  from  the  state- 
ments or  the  silsnce  of  their  records,  v/hlch' 
are  accorded  in  like  coses  to  circuit  courts 
or  others  of  general  jurisdiction.  (Johnson 
V.  Beazley,  65  ho.  250;  Jesloge  v.  Tucker, 

195  ho.  1.  c.  601,  and  oases  cited;  .moell 
V.  Bridge  Co.,  223  l!o.  1.  c.  227;  Kacey  v, 
otark,  116  Lo.  1.  c.  494,  and  cases  cited; 
hcJonald  v.  IcDaniel,  242  Ko.  1.  c,  176; 
Covington  V.  Chanblin,  156  lo.  574;  State 
V.  Ihilton,  152  ko.  App.  1.  c.  348;  heweese 
V.  Yost,  161  Uo,  xipp.  1.  o.  12;  Spicer  v. 

Spicer,  24910.  582,)" 
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CONCLUSION 


la  view  of  the  above  authorities,  it  Is  the  opinion 
of  this  department  that  when  a Judgment  is  rendered  against 
petitioners  who  have  filed  a petition  for  the  improvement 
of  a public  road  under  Section  8069,  H.  S.  I'o.  1929,  and 
the  county  court  has  dismissed  said  petition  under  Section 
8070,  R.  S.  No.  1929,  and  assessed  the  costs  of  the  pro- 
ceeding against  the  petitioners  by  a lawfully  rendered 
judgment,  then  the  county  court  is  empowered  to  issue  execu- 
tion on  such  Judgment  in  the  same  manner  and  form  as  a judg- 
ment rendered  in  the  circuit  court  of  the  State  of  Missouri. 
It  is  further  the  opinion  of  this  department  that  it  is  not 
necessary  to  file  a trciuscript  of  the  judgment  rendered  by 
the  county  court  in  the  office  of  the  clerk  of  the  circuit 
court  as  is  done  in  judgments  before  a Justice  of  the  peace 
court . 


liespeotfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  Greneral 


APPRO VBD: 


J.  E.  TAftok 

(Acting)  Attorney  General 


W7B:ER 


RECORDER  - Recorder  of  Deeds  Is  bound  to  require  statutory 
fees  before  recording  written  Instruments. 


February  4,  1938 


OPINION  NO.  98 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


FILED 


We  acknowledge  your  request  of  Febxniary  2, 
1938.  We  also  acknowledge  copy  of  letter  from  Nicholas 
Mosby,  Recorder  of  Deeds  of  your  county,  which  was  ad- 
dressed to  you. 

He  states  that  the  Adjutant  General  for  the 
State  of  Missouri  has  In  his  possession  a list  of  the 
veterans  of  the  World  War  by  counties,  and  that  he  will 
mall  the  list  to  the  Clay  County  Recorder  upon  con- 
dition that  the  Recorder  of  Deeds  will  agree.  In  writing, 
to  recoz*d  said  list  of  veterans  without  exprense  to  any 
State  department. 

Section  3955,  R.  S.  Mo.  1929  provides  In  part; 

"It  shall  be  unlawful  for  the  clerk 
of  any  court,  or  his  deputy,  nr  any 
person  In  his  employ,  or  any  ^rson 
for  him,  or  any  other  officer  of  any 
court,  to  buy  or  purchase,  or  trade 
for,  directly  or  Indirectly,  any 
fee  taxed  or  to  be  taxed  as  costs 
In  the  court  of  which  he  Is  clerk 
or  officer,  or  of  any  other  court 
In  this  state,  or  any  county  war- 
rant, at  less  than  par  value,  which 
may  be  by  law  due  or  become  due  to 
any  person  by  or  through  any  such 
court;  and  It  shall  be  unlawful  for 
any  county  ^erk,  circuit  clerk, 
recorder,  or  any  other  offloer  of 
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any  court,  or  his  deputy,  or  any  per- 
son in  his  employ,  to  charge,  collect 
or  receTve  less  reeTor  his  services 
"EHan  is  provided  by  law.” 

Section  3956,  R.  S.  Mo.  1929  provides: 

”Any  such  clerk  or  officer  violating 
the  preceding  section  shall,  upon 
conviction,  be  punished  by  fine  of 
not  less  than  one  hundred  dollars, 
and  In  addition  shall  forfeit  his 
office,  and  It  shall  be  the  duty  of 
the  judge  having  criminal  jurisdiction 
to  give  this  and  the  preceding  sec- 
tion In  special  charge  to  the  grand 
jury.” 

Section  11547, R.  S.  fto.  1929  provides  that  the 
Recorder  record  certain  writings  delivered  to  him,  and 
Section  11564,  R.  S.  Mo.  1929  provides  a civil  liability 
on  his  official  bond  against  any  Recorder  who  neglects 
or  refuses  to  record  a writing  delivered  to  him  for  re- 
cording. 


As  a condition  precedent  to  the  duty  to  record 
qualified  writings,  the  legal  fee  must  be  tendered  or 
paid  In  advance,  otherwise  the  Recorder  can  rest  on  his 
oar  (see  Section  II566,  R.  S.  Mo.  1929).  The  legal  fee 
provided  for  recording  writings  Is  found  In  Section 
ll8o4,  R.  S.  Mo.  1929*  i^lch  reads  In  part: 

w ♦*  por  recording  every  deed  of  In- 
strument, for  every  hundred  words. . .$.10” 

The  County  Treasury  has  an  Interest  In  fees  col- 
lected by  the  Recorder  of  Deeds,  as  provided  In  Laws  of  Mo. 
1937*  page  446,  Section  II786,  and  also  Section  II568,  R.  S. 
Mo.  1929. 


53  C.  J.  page  617,  Section  27,  reads  as  follows: 

”Under  a statute  providing  that  the 
recording  officer  shall  not  be  com- 
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pelled  to  record  an  Instrument  until 
after  tender  or  payment  of  the  fee, 
the  clerk  may  refuse  to  receive  an 
Instrument  offered  for  record  unless 
the  fees  for  recording  be  paid  to 
him  In  advance,  but  this  must  be 
seasonably  or  Immediately  done  upon 
the  tender  of  the  Instrument  for 
record,  and  when  the  clerk  receives 
and  retains  the  Instrument  In  his 
official  custody,  the  recording  Is 
not  Invalidated  because  the  fees 
were  not  prepaid. 

"Under  a statute  requiring  that  fees 
for  recording  be  paid  when  the  In- 
strument Is  left  for  recording, 
municipal  officers  must  comply  with 
the  statutory  mandate  as  to  the  payment 
of  fees,  and  their  ommlsslon  to  do 
so  within  the  time  required  In  the 
circumstances  cannot  be  excused  or 
condoned. " 


CONCLUSION 


We  are  of  the  opinion  that  under  the  Missouri 
statutes,  supra.  It  would  be  unlawful  for  any  Recorder 
of  Deeds  In  Missouri  to  record  any  written  Instrument  with- 
out charging  the  legal  fee  provided  by  law,  and  he  must 
also  account  for  said  fee  as  provided  by  law,  and  any  Re- 
corder of  Deeds  would  be  throwing  himself  open  to  criminal 
prosecution  as  well  as  civil  liability  on  his  bond  should 
he  fall  or  refuse  to  charge  and  account  for  fees  as  pro- 
vided by  law.  He  also  subjects  himself  to  forfeiture  of 
office. 


The  utility  of  such  a public  record  proposed 
by  the  Adjutant  General'  for  recording  In  each  county  of 
Missouri  as  a memorial  canno't  be  denied,  and  morally  such 
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vital  Information  should  be  preserved  In  the  county 
for  reference  by  future  generations,  but  the  only  law- 
ful way  for  a Recorder  of  Deeds  to  record  such  a writing 
Is  pursuant  to  the  legal  fee  first  being  tendered.  The 
Legislature  prescribed  a fee  without  making  any  excep- 
tion of  liability  In  the  clrciimstances  under  consideration. 


Respectfully  submitted. 


WM.  ORR  SAWYERS 
Assistant  Attorney  General 


APPROVED; 


J.  E.  'TAYLOR 

(Acting)  Attorney  General 


TAXATION: 

RAILROADS,  TELEPHONE,  ETC, 
LIABLE  FOR  WHAT  TAXrSt 


February  24 


Railroads  and  other  i^>.llities 
similarly  taxes  owning  or  holding 
property  on  J\ine  1,  including 
property  acquired  on  that -date  are 
liable  for t axes  thereon  for  the 
ensuing  year. 

1938 


Ur.  Conn  Withers, 

Prosecuting  Attorney, 

Clay  County, 

Liberty,  Ulssouri. 

Dear  Sirt 

This  is  to  acknowledge  your  request  for  an  official 
opinion  dated  Febxniary  8,  1958,  which  is  as  follows: 

"At  the  behest  of  the  County  Collector 
of  this  county  1 respectfully  request 
the  oplnicn  of  your  Departiaent  on  the 
following  natter: 

Clifford  T.  Halferty,  County  Collector, 
has  been  requested  by  the  Public  Water 
District  #1  of  Clay  County,  Uissourl, 
organised  xinder  the  Laws  of  1935  to  be 
suit  for  tfxes  against  certain  utilities 
idildh  suit  he  does  not  believe  could  be 
successfully  maintained  in  which  oonolu- 
sion  I am  inclined  to  agree  with  him. 

The  manager  of  the  Water  District  is  very 
insistent  that  he  bring  these  actions  and 
ii)  order  that  he  may  be  properly  guided  he 
requests  this  opinion. 

X enclose  herewith  a copy  of  a letter  set- 
ting out  the  facts  which  was  i>repared  by 
the  attorney  for  the  Water  District  and 
which  the  collector  and  I have  carefully 
checked  and  believe  to  correctly  recite 
■ the  facts  involved. 

Under  these  facts  can  a suit  to  collect 
from  these  utilities  a tax  baaed  on  the 
assessment  of  June  1,  1935,  beJng  what  we 
coinnonly  call  the  1936  tax,  be  success- 
fully. maintained?* 
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Included  with  the  request  was  a statement  of  facts  per- 
taining to  public  VSrater  District  No.  1,  Clay  County,  Ulssourl, 
part  of  which  Is  as  follows i 

"Mr.  Clifford  Halferty 
County  Collector 
Liberty,  Missouri. 

Dear  Mr.  Halferty t 

Complying  with  yoxat*  request  for  Infor- 
mation concerning  the  steps  taken  In 
the  matter  of  the  tax  levy  on  the  pro- 
perties of  the  Southwestern  Bell  Tele- 
phone Company  and  the  Kansas  City  Power 
& Light  Company,  taxes  for  which  levy 
you  have  Indicated  these  conqianles  have 
refused  to  pay,  1 submit  the  following 
facts: 

The  completion  of  the  organisation  of 
the  water  district  was  on  the  2nd  day 
of  December,  1935.  On  December  30, 

1936,  I wrote  a letter  to  the  clerk  of 
the  county  court  giving  him  the  Infoiv 
matlon  that  had  been  gatliered  up  to 
that  time  with  relation  to  the  property 
values  In  the  water  district,  whl(^  In- 
cluded the  number  of  miles  of  line  of 
the  Kansas  City  Power  & Light  Company, 
the  Southwestern  Bell  Telephone  Company, 

American  Telephone  & Telegraph  Company, 

Great  Lakes  Pipe  Line  Company,  Q.O.  & 

K.C.  Railway  Company,  K. C.C.C.  & St. 

Joseph  Hallway  Company,  and  the  North 
Kansas  City  Bridge  & Hallway  Co  pany. 

This  Information  had  been  furnished 
primarily  for  the  purpose  of  determin- 
ing the  valuations  of  property  In  the 
district  as  a basis  of  the  bond  Issue 
that  was  then  In  contemplation.  The 
Information  furnished  at  that  tlrue  giv- 
ing the  number  of  miles  of  wire  of  the 
Kansas  City  Power  A Light  Comp  any,  the 
Bell  Telephone  Company,  and  the  African 
Telephone  & Telegraph  Company  w as  obtain- 
ed directly  from  these  companies.  1 have 
since  checked  Mr.  C]*ossett*s  office  and 
find  that  this  letter  was  received  by  him 
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in  due  oourse  of  mall* 

On  January  20^  1956  the  water  district 
board  passed  a resolution  In  ifdxloh  It 
estimated  the  amovnt  of  money  necessary  ' 
to  be  raised  for  the  incidental  fund  for 
the  district  provided  for  in  Sections  6 
and  12  of  the  water  district  law,  api>ear- 
ing  respectively  on  pages  531  and  334, 

Laws  of  Missouri  1935.  On  January  21 
the  clerk  of  the  board  of  the  water  dis- 
trict prepared  a certificate  giving  the 
facts  about  the  passage  of  this  resolution 
and  I forwarded  it  to  the  clerk  of  the 
county  court  on  that  day. 

On  April  27,  1936  I furnished  the  county 
clerk  an  itemized  list  of  the  real  pro- 
perty in  the  water  district  subject  to 
taxation  and  wrote  him  a letter  at  that 
time.  He  had  previously  indicated  in 
oral  conversation  that  it  was  not  his 
duty  to  find  out  and  list  the  real  estate 
that  was  In  the  water  district,  and  this 
information  was  given  him  in  order  that 
he  might  have  it  as  a basis  for  the  ex- 
tension of  the  levy  on  the  tax  books. 

On  Jxme  13,  1936,  the  county  court  made 
a levy  of  15^  on  the  $100.00  valuation 
pursttant  to  the  estimate  made  by  the 
board  whi(^  was  certified  to  as  indicated 
above  and  as  provided  for  in  Section  12 
of  the  water  district  law  referred  to 
above.  *******#e*e*»*** 

Public  \iVater  District  Ho.  1 of  Clay  County,  Missouri, 
was  formed  on  December  2,  1935,  by  virtue  of  provisions  of  the 
.Laws  of  Missouri,  1935,  pages  327  to  337. 

Your  request  Indicates  that  the  Southwestern  Bell  Tele- 
phone Company  and  The  Kansas  City  Power  and  Light  Company  idilch 
are  holders  of  praperty  in  the  district,  are  claiming  that  the 
district  Is  not  authorized  to  collect  the  taxes  for  1936  on 
their  properties  in  the  district  which  are  based  on  the  assess- 
ment of  June,  1935.  V<e  assume  this  position  Is  taken  by  these 
companies  because  of  the  fact  that  the  water  district  was  not 
a legal  entity  at  the  date  of  the  assessment. 

Section  10066,  page  422,  Laws  of  Missouri,  1933,  provides 


Mr.  Conn  Withers 


Fabrusory  24,  1936 


that  the  taxes  on  such  utilities  shall  be  levied  and  collect- 
ed in  the  same  manner  as  railroad  taxes,  part  of  tdiioh  section 
is  as  follows t 

”«  « « and  all  property,  real  and  per- 
sonal, including;  the  fz>anohises  owned 
by  telegraph,  telephone,  electric  jpower 
and  light  comi>anies,  electric  trans- 
mission lines,  oil  pipe  lines,  (Tas  pipe 
lines,  gasoline  pipe  lines,  and  express 
companies,  shall  be  subject  to  taxation 
for  state,  county,  nuniciiMLl  and  other 
local  purposes  to  the  same  extent  as  the 
property  of  jirivate  persons.  Axsi  taxes 
levied  thereon  shall  be  levied  and  col- 
lected in  the  manner  as  is  now  or  may 
hereafter  be  provided  by  lew  for  the 
taxation  of  railroad  property  in  this 
state,  and  county  courts,  and  the  county 
and  state  beards  of  equalisation  are 
hereby  required  to  perform  the  same  duties 
and  are  given  the  same  powers  in  assessing, 
eqtiallBing  and  adjusting  the  taxes  on  the 
property  set  forth  in  this  section  as  the 
said  courts  and  boards  of  eq\aalisation  have 
or  may  hereafter  be  eii9>owered  with  in 
assessing,  equalising,  and  adjusting  the 
taxes  on  railroad  prop  rty;  and  the  presi- 
dent or  other  chief  officer  of  any  such 
bridge,  telegraph,  telephone,  electric 
power  and  light  companies,  electric  trans- 
mission lines,  oil  pipe  lines,  gas  pipe 
lines,  gasoline  pipe  lines,  or  ejqpress 
company,  or  the  owner  of  any  such  toll 
bzd.dge,  is  hereby  required  to  render  state- 
ments of  the  property  of  such  bridge,  tele- 
graph, telephone,  electric  power  and  li^t 
companies,  electric  tz*ansmlssion  lines, 
oil  pipe  linos,  gas  pipe  lines,  gasoline 
pipe  lines,  or  express  conqpanies  in  like 
manner  as  the  president,  or  other  chief 
officer  of  the  railroad  company  is  now  or 
may  hereafter  be  required  to  render  for 
the  taxation  of  railroad  property.” 

For  the  puz*pose  of  assessing  taxes  on  property  owned  by 
railroad  corporations  in  this  state,  the  legislature  has  pro- 
vided in  article  13  of  chapter  60  R.S.  Mo.  1929,  the  course  to 
be  followed.  Broadly  speaking,  there  are  two  classes  of  rail- 
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road  property  for  the  purpose  of  assessment  and  taxes;  the 
one  Is  ebat  is  teznned  distributable  property;  the  other  Is 
all  property  that  is  not  distributable,  it  being  designated 
as  local  property.  The  distributable  property  is  assessed 
by  the  state  board  of  eqmlisation*  The  local  propez*ty  is 
assessed  by  the  county  assessor  as  other  local  property  is 
assessed  in  the  comty* 

It  appears  from  your  request  and  the  facts  concerning 
the  formation  of  the  district  accompanying  your  request,  that 
the  taxes  are  sou^t  to  be  collected  for  the  district  by 
virtue  of  the  provisions  of  Section  5,  page  551  anl  Section 
12,  page  554,  both  of  the  Lews  of  Missouri,  1955,  which  pro- 
vides as  follcerss 

"The  following  powers  are  hereby  con- 
ferred upon  public  water  supply  dis- 
tricts organised  under  the  provisions 
of  this  acti  ******  to  certify 
to  the  County  Court  or  county  courts 
of  the  county  or  counties  within  shlch 
such  district  is  situate,  the  amount 
or  amounts  to  be  provided  by  the  levy 
of  a tax  upon  all  taxable  property  with- 
in the  district  to  create  an  interest 
and  sinking  fund  for  the  payment  of 
general  obligation  bonds  of  the  dis- 
trict and  the  interest  thereon,  and 
also  to  create  cn  incidental  Ihnd  to 
take  care  of  all  costs  and  expenses 
Incxarred  in  incorporating  the  district, 
and  all  obligations  contracted  prior 
^ thereto  and  connected  therewith  and  to 

purchase  equipment  and  supplies  needed 
in  the  operation  of  the  water  system  of 
the  district,  provided*  however*  that 
the  power  to  croate  an  incidental  fund 
by  the  levy  of  a general  property  tax 
shall  cease  after  two  annxial  levies 
therefor  shall  have  been  made,  and  such 
levy  shal^  not  exceed  fifteen  cents  (15^) 
per  annum  on  each  One  Hundred  Dollars 
(|100*00)  assessed  valuation  of  taxable 
property  within  the  district;  to  provide 
for  the  collection  of  taxes  and  rates  or 
charges  for  water  and  water  service; 
**********  *•” 

Section  12,  page  554,  Laws  of  Misaoturl,  1955,  is  as 
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follows  s 


"For  the  period  and  subject  to  the 
limitations  contained  in  this  act, 
the  board  of  directors  of  any  dis- 
trict organised  hereunder  shall,  on 
or  before  the  tenth  day  of  liay  of 
each  year,  make  estimates  of  the 
amotint  of  taxes  required  to  be  levied 
to  jarovlde  for  the  purposes  of  the 
district  as  specified  in  Section  5 
hereof.  Such  estimates  shall  there- 
upon be  certified  by  the  clerk  of  the 
boatd  and  filed  with  the  clerk  of  the 
county  court  or  the  respective  clerks 
of  the  county  courts  of  the  counties 
in  idiich  the  district  is  situate. 

Upon  the  basis  of  such  estimates  the 
county  court  or  respective  county  courts 
shall  proceed  to  levy  a tax  upon  all 
taxable  property  within  the  district, 
sufficient  to  provide  the  funds  requir- 
ed by  such  estimates.  The  clerk  of  the 
county  court  or  respective  clerks  of 
the  county  courts  shall  enter  such  levies 
on  the  tax  books  of  the  coxmty  in  the  same 
manner  as  school  district  taxes  are  enter- 
ed, for  the  use  of  the  county  collector. 

The  taxes  thus  levied  and  extended  upon 
the  tax  books  shall  be  collected  and  the 
payment  thereof  enforced  at  the  same  tiii^ 
and  in  the  same  manner  as  is  provided  for 
the  collection  and  payment  of  taxes  levied 
for  state  and  county  purposes  and  such 
taxes,  when  collected,  shall  be  remitted 
by  the  collector  or  collectors  of  the 
revenue,  to  the  treasurer  of  the  district.” 

It  also  appears  from  your  correspondence  that  on  January 
20,  1936,  the  officers  of  the  water  district  passed  a resolution 
estimating  the  amount  of  money  necessary  to  be  levied  for  the 
incidental  fund  and  a copy  of  this  resolution  was  delivered  to 
the  County  Court  of  Clay  County  on  January  21,  1936. 

And  it  appears  that  on  April  27,  1^36,  the  district 
furnished  to  the  county  court  an  itemized  list  of  the  property 
subject  to  taxation  in  the  district. 

By  virtue  of  the  provisions  of  Section  10012  R.S.  Mo. 
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1929  and  Section  1CX)66,  pege  422,  Lawa  of  Mlaaourl,  19^,  It 
waa  the  duty  of  the  aald  utilities  through  their  pxHjper  offl- 
cera  toi 


• ««««««  fxmxlah  to  the  atate 
auditor  a statement,  duly  subscribed 
end  sworn  to  by  said  president  or 
other  chief  officer,  before  some 
officer .authorised  to  administer  oaths, 
setting  out  in  detail  the  total  length 
of  their  road  so  far  as  completed,  in« 
cliiding  branch  or  leased  roads,  the 
entire  length  in  this  state,  and  the 
length  of  double  or  sidetracks,  with 
depots,  water  tanks  and  turntables,  the 
length  of  such  road,  double  or  side- 
tracks, in  each  county,  municipal  town- 
ship. inoorporated  city,  town  or  vill- 
age through  or  in  which  it  is  located 
in  this  state;  the  total  number  of 
engines  and  cars  of  every  kind  and 
descirlption,  including  all  palace  or 
sleeping  cars,  jms  enger  and  frel^t 
cars,  and  all  other  movable  property 
owned,  used  or  leased  by  them  on  the 
first  day  of  June  in  each  year,  and 
the  actual  cash  value  thereof.* 

A duplicate  of  the  statement  required  by  said  Section 
10012  shall  be  filed  by  the  utility  with  the  clerk  of  the  comty 
court  of  each  coimty  throxAgh  vhloh  such  utility  extends. 

By  virtue  of  the  provisions  of  Section  10014  R.S.  Mq. 

1929,  the  county  court  at  the  next  term  after  the  January  term 
shall  examine  such  statement  and  detezmine  the  correctness  there- 
of as  to  the  description  of  the  prop>erty  and  the  valuation  there- 
of. And  if  fomd  correct,  the  court  shall  cause  the  clerk  there- 
of to  certify  to  the  correctness  of  the  statement  under  the  seal 
of  the  couirt  and  forward  the  certificate  to  the  state  auditor 
on  or  before  the  first  of  April  thereafter. 

Fr<m  the  statement  of  facts  with  your  letter,  it  appears 
that  the  water  district  did  not  furnish  to  the  cotmty  cozurt  the 
itemized  list  of  propeirty  subject  to  taxation  in  the  district 
until  April  27,  1936. 

We  are  assuming  that  the  county  court  perfoz*med  the  duties 
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reqxxired  of  it  by  said  Section  10014  and  within  the  time  pro- 
vided by  law.  That  being  the  case,  the  returns  made  by  the 
district  on  April  27,  1956,  were  too  late  to  be  included  with 
the  report  ^ich  the  county  court  was  to  male  to  the  state 
auditor  on  or  befoi*e  Ax)ril  1,  1936.  The  information  which  you 
furnished  does  not  reveal  whether  or  not  there  were  any  except- 
ions to  the  act  of  the  county  court  in  performing  Its  duties 
required  by  said  Section  10014  pertaining  to  the  distributable 
properties  of  the  utilities  in  the  county,  cities  and  sub- 
divisions of  Ihe  state. 

The  returns  provided  for  by  Sections  10012  and  10014, 
supra,  are  to  be  read  before  the  state  board  of  assessment  on 
the  third  Monday  in  April  of  each  year  and  that  board  then 
assesses,  adjudges  and  equalizes  the  valuation  of  the  distribu- 
table prox>erties  of  the  utilities  in  the  state  according  to 
the  provisions  of  Section  10017  R.S.  Mo.  1929,  wliich  provides 
as  follows! 

"The  state  boei*d  for  the  assessment 
and  eqxialization  of  railroad  property 
shall  be  composed  of  the  governor, 
secretary  of  state,  state  auditor, 
state  treasurer  and  attorney-general, 
and  shall  meet  annually  at  the  capitol 
in  the  City  of  Jefferson,  on  the  trdrd 
Moncay  of  April  of  each  year,  for  the 
purpose  of  assessing,  adjusting  and 
equalising  the  valuation  of  such  rail- 
road property.  The  said  board  shall 
proceed  to  assess,  adjust  and  equalize 
the  aggregate  valuatl<»i  of  the  property 
of  each  one  of  tdie  railroad  conqpcmies 
in  this  state  specified  in  section 
1CX)12.  *♦********♦*♦*♦*," 

Then  by  authoz>ity  of  Section  10022  R.S.  Mo.  1929,  the 
said  board  acting  upon  the  information  it  has  obtained  from 
the  utilities,  apportions  the  property  of  the  utilities,  so 
assessed,  to  the  county,  municipal  township,  city  or  incorpor- 
ated town  in  which  aich  utility  is  located  according  to  the 
ratio  which  the  number  of  miles  of  such  utility  in  such  covnty, 
municipal  township,  city  or  Incorporated  town  shall  bear  to  the 
whole  length  to  such  utility  in  the  state. 

It  appears  from  the  record  of  ttie  State  Tax  Commission 
that  no  mileage  of  these  utilities  was  apportioned  to  the  water 
district  for  the  assessment  of  June  1,  1935.  Sections  10025, 
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10026  and  10027  R.S.  Uo.  1929,  px*ovldea  tlie  manner  in  which  the 
local  properties  of  the  utilities  are  to  be  assessed  and  taxed. 

Section  10028  R.S.  Ho.  1929  pz*ovldes  as  follows: 

"The  coimty  court,  upon  the  receipt 
from  the  auditor  of  the  certificate 
of  the  action  of  said  board  of  assess- 
moit  and  equalization,  the  returns 
of  the  ooxmty  assessor  and  the  cer- 
tificate of  cities,  towns  and  villages 
made  under  the  preceding  section,  shall, 
at  the  regular  texn  of  court.  If  In 
session  at  the  time,  if  not.  at  an 
adjourned  term  or  at  a special  term  of 
said  court  called  for  that  purpose, 
ascertain  and  levy  the  taxes  for  state, 
county,  municipal  township,  city  Incor- 
porated town  and  village  and  school 
purposes,  and  for  the  erection  of  public 
buildings,  and  for  other  purposes  on  the 
railroad  and  the  property  thereof,  in 
such  county,  municipal  townahlp,  city 
and  Incorporated  town  or  village,  at 
the  same  rate  as  may  be  levied  on  other 
property,  except  that  the  rate  for  school 
purposes  and  for  the  erection  of  public 
buildings,  and  for  other  purposes,  shall 
be  ascertained  as  prescribed  In  the  next 
succeeding  section,  and  sliall  make  an 
entry  thereof  on  the  records  of  said 
court;  and  In  case  the  county  court  has 
failed  or  omitted,  or  may  hereafter  fall 
or  omit,  from  any  cause  whatever,  to 
levy  the  taxes  or  any  portion  of  the 
taxes  for  any  year  or  years,  or  In  case 
the  taxes  or  any  portion  of  the  taxes 
for  any  year  or  years  shall  have  been 
Illegally  or  eirroneously  3evled,  then 
said  cotirt,  at  the  time  of  making  the 
regular  levy  upon  rallraad  praperty  as 
herein  provided,  shall.  In  addition  ttiere- 
to,  ascertain  and  levy  the  taxes  for 
state,  county,  municipal  townahlp,  city. 
Incorporated  town  or  village  and  school 
purposes,  and  for  the  eractlon  of  pub- 
lic buildings  and  for  other  purposes, 
on  the  railroad  and  the  property  thereof. 
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In  such  county,  municipal  township, 
city  and  Incorporated  town  and  vill- 
age, idiich  may  have  been  or  may  here- 
after be  omitted  or  illegally  or 
erroneously  levied  upon  the  valuation 
of  the  railroad  and  the  property  there- 
of, as  returned  by  the  state  board  of 
equalisation  for  such  year  or  years,  at 
the  same  rates  that  were  levied  upon 
other  property  for  the  year  or  years 
for  which  said  taxes  were  omitted  or 
illegally  or  erroneously  levied:  Pro- 
vided. that  in  no  case  shall  the  levy 
exceed  the  constitutional  limit|  and 
which  taxes,  when  so  levied,  shall  be- 
come due  and  payable,  delinquent  azui 
subject  to  penalty  as  other  railroad 
taxes  now  are,  and  shall  be  recoverable 
as  hereinafter  provided.” 

It  was  by  virtue  of  the  provisions  of  the  foregoing 
acts  that  the  county  clerk  of  Clay  Co\mty  made,  the  levies 
for  the  1936  taxes  which  Included  the  levy  for  the  Water  Dis- 
trict No.  1 of  Clay  Coimty,  Missouri.  At  the  time  the  coxmty 
court  made  this  levy  for  the  water  district  taxes,  it  does  not 
appear  that  the  mileage  of  these  utilities  had  been  appoz*tion- 
ed  by  the  state  taxing  board  as  provided  by  Section  10022  R.S. 
Mo,  1929,  supra,  but  the  coimty  clezic  had  attempted  to  perform 
this  act.  In  the  case  of  State  ex  rel.  Union  Electric  Light 
& Power  Co.  v.  Baker  et  al,  293  S.W.  399,  l.c.  404,  the  court 
said: 


■*  * * ♦ The  apportionment  here  con- 
templated was  not  in  the  nature  of  a 
power  conferred  upon  the  board  of 
equalisation,  but  rather  a ministerial 
clerical  duty  required  of  that  body 
before  the  record  of  its  proceedings 
should  be  filed  with  the  state  auditor. 
It  seemingly  marked  the  eooq)lction  of 
the  assessment.  3 Cooley  on  Taxation 
(4th  Ed.)  1171.  It  is  still  inoTunbent 
upon  that  body  to  perfonn  this  duty, 
notwithstanding  the  power  of  original 
assessment  has  been  transferred  to  the 
tax  cooBilsalon,  * ♦ *"*  ****** 
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In  the  ease  of  State  ex  rel,  t.  Lesser,  237  Mo.,  l.o, 

318,  the  ootrt  a aids 

"«««««  The  sovereign  power  of  the 
State  to  require  its  citizens  to  pay 
taxes  on  all  their  personal  property, 
or  on  what  they  own  representing  their 
interests  in  personal  property,  within 
or  without  the  State,  may,  for  the  pxir- 
poses  of  this  case,  be  conceded.  But 
conceding  that  the  State  has  the  x>ower 
to  tax  such  interests,  it  does  not  follow 
that  such  interests  are  taxed  unless  the 
law  so  declares.  It  is  not  left  to  the 
tax  assessor  or  tax  collector  to  say  what 
property  or  tdiat  interests  in  property 
are  to  be  taxed.  lAider  our  system  of 
taxation  there  can  be  no  lawful  collection 
of  a tax  until  there  is  a lawful  assess* 
ment  and  there  can  be  no  lawful  assessment 
except  in  the  awnner  prescribed  by  law  and 
of  property  designated  by  law  for  that 
purpose,  *♦*****♦**♦♦**♦ 

Sven  though  the  water  district  is  entitled  to  the  tax 
on  the  assessment  of  June  1,  1955,  yet  we  do  not  think  the  tax 
in  question  is  legal  for  the  reason  that  it  was  not  apportioned 
by  the  proper  officials  and  as  provided  by  the  statute. 

On  the  question  of  the  district  collecting  taxes  levied 
on  an  assessment  idilch  was  made  prior  to  the  date  of  the  foir* 
xnation  of  the  district,  we  find  that  Section  9746  R.S,  Mo.  1929 
provides  as  follows! 

"Every  person  owning  or  holding  pi^ 
perty  on  the  first  day  of  June,  in- 
cluding all  such  property  puro^sed 
on  that  day,  shall  be  liable  for  taxes 
thereon  for  the  ensuing  year." 

This  section  Includes  all  taxes  that  siay  be  levied  on  the  pro- 
perty during  the  year  following  the  assessing  date.  No  exception 
is  made  as  to  whether  or  not  such  levy  is  one  authorized  after 
the  date  of  the  assessinent  nor  is  any  exception  made  to  a tax 
levied  for  a sub-division  of  the  state  such  as  the  water  district 
in  this  case  ahich  is  created  after  the  date  of  the  assessment. 

The  organization  of  the  Water  District  No.  1 of  Clay 
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Covinty,  Missouri,  appears  to  have  been  completed  on  December 
2,  1935*  Section  3 of  Article  X of  the  Constitution  provides 
that  taxes  shall  be  uniform  upon  the  same  class  of  subjects 
within  their  territorial  limits  of  the  authority  levying  the 

tax* 

Section  4 of  Article  X of  the  Constitution  provides 

that  t 

"All  property  subject  to  taxation  shall 
be  taxed  in  proportion  to  its  value t 
«««««•»«•»«*««««#«««« 

Section  5 of  Article  X of  the  Constitution  provides  as 
follows  t 

"All  railroad  corporations  in  this 
State,  or  doing  business  therein, 
shall  be  subject  to  taxation  for  State, 

, County,  school,  munlclx)al  and  other 
inirposes,  on  the  real  and  personal 
property  owned  or  used  by  them,  and 
on  their  gross  eamixigs,  their  net 
earnings,  their  franchises  and  their 
capital  stock*" 

It  also  appears  from  the  facts  you  submitted,  that  these 
utilities  claim  that  this  tsix  could  not  be  based  upon  an  assess- 
ment made  prior  to  the  organisation  of  the  district  and  it  if 
does,  it  would  be  in  violation  of  the  provisions  of  Section  15 
of  Article  II  of  the  Constitution  which  provides  as  follows: 

"That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  iBBOunlties,  can  be  passed 
by  the  Ceneral  Assembly*” 

The  act  authorising  the  levy  and  collecting  of  au(^  a 
tax  would  not  bo  retrospective  and  in  violation  of  the  pro- 
visions of  said  Section  15,  supra,  for  in  the  case  of  Clark 
V*  Railroad,  219  Mo*  524,  the  court  in  constzuing  the  same 
provisions  of  the  Constitution,  said: 

"*  ♦ * the  retrospective  laws  forbidden 
by  that  instrument ’are  laws  imxjalrlng 
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existing  vested  civil  rights*  The 
laws  must  take  away  such  vested  riglit, 
or  it  must  create  a new  obligation, 
impose  a new  duty,  or  attach  a new 
disability  in  respect  to  gone  by  trans- 
actions, in  order  to  be  retrospective 
and  \inder  the  constitutional  ban*"«  « * 

The  owners  of  property  on  Jxme  1,  1965,  were  required 
to  pay  the  tax  for  1936  based  on  the  assessment  of  June  1,  1935, 
and  they  are  not  deprived  of  any  vested  right  nor  is  any  new 
obligation  Imposed  on  them  for  by  said  Section  9746,  they  are 
required  to  pay  all  taxes  on  their  prox>erty  which  may  oe  assess- 
ed for  the  ensuing  year. 

In  the  case  of  Cadena  v.  State  ex  rel.  et  al,  185 
S.W*  367,  we  find  that  the  court  of  civil  appeals  of  the  State 
of  Texas  in  the  case  similar  to  the  one  in  question  except 
that  the  tax  payer  in  that  case  was  not  a railroad  corporation 
or  other  utility  In  Milch  such  returns  are  required  as  in 
Missouri,  the  Court  saldt 

"The  act  creating  the  school  district 
was  approved  by  the  governor  on  March 
22,  1915,  and  went  Into  effect  J\me  19, 

1915.  The  act  authorized  the  levy  of 
taxes  by  the  board  of  trustees  for  the 
issuance  of  bonds  and  a maintenance  tax. 

The  board  of  trustees  of  the  district 
levied  a tax  of  twenty  five  cents  on  the 
one  hundred  dollar  valuation  to  supply  a 
maintenance  fund.  The  contention  is  that 
the  district  was  not  in  existence  on 
January  1,  1915  (the  date  of  the  assess- 
ment) and  no  tax  could  be  levied  for  that 
year. 

It  was  evidently  contemplated  by  the 
legislature  that  the  people  of  the  dis- 
trict should  obtain  the  benefits  of  its 
creation  inBoediately. 

It  could  not  have  been  contemplated  that 
instead  of  the  law  becoming  effective 
immediately  or  in  ninety  days  after  the 
adjotimment  at  the  farther  eat,  it  should 
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not  go  into  effect  until  the  follow- 
ing year,  and  yet  tliat  would  be  the 
logical  result  if  the  Judgment  of  the 
lower  cotirt  covild  be  sustained.  Under 
that  z*ule  if  the  law  had  gone  into 
efieot  on  January  2,  tlie  tax  could  not 
have  been  levied  for  that  year,  because 
the  district  was  not  in  exl stance  on 
January  1,  the  first  of  the  year.«  « * 

So  in  this  case,  if  no  tax  could  have 
been  levied  for  1915,  appellees  could 
not  be  forced  to  pay  any  maintenance 
tax  until  1917  and  in  the  sieantlme  the 
schools  of  the  district  would  be  with- 
out a mantenance  foimd.  * « * « On 
propeirty  owned  on  the  first  day  of 
January  idilch  is  subject  to  any  tax 
authorised  by  law,  whether  such  taxes 
have  been  authorised  theretofore  or  may 
be  authorised  during  the  year,  and  c n 
be  levied  by  the  body  given  the  power 
to  levy  at  any  tluie  during  the  year." 

In  the  case  of  Norfolk  W.  R.  Go.  v.  Supervisors  of 
Smyth  County,  12  S.W.  109,  in  the  Supreme  Court  of  Appeals 
of  Virginia,  the  taxing  authorities  were  attempting  to 
collect  school  taxes  on  the  rolling  stock  of  a railroad. 

The  act  authorising  such  school  tax  to  be  levied,  was  passed 
after  the  date  of  the  assessment  and  the  court  in  that  case 
held! 

"Under  act  of  Virginia,  February  27,  1880 
tdiich  takes  effect  from  its  passage  and 
gives  supervisors  of  a oovmty  authority  to 
levy  a tax  on  a railroad  pTOperty  of  their 
county  based  on  the  assessment  per  mile 
of  the  same  property  made  by  the  state  for 
its  .;^lrpo8es,  such  tax  could  be  levied  at 
any  time  after  passage  of  the  act,  based 
on  a state  assessment  made  previous  to  the 
act."*  **************** 

In  the  case  of  Blewitt  v.  Uegargel  County  Line  Inde- 
pendent School  District  et  al,  285  3.W.  271,  Texas,  in  passing 
on  the  question  as  to  whether  or  not  lands  brought  into  the 
school  district  after  the  time  of  the  assessment  are  liable 
for  taxes  levied  for  the  current  year  for  such  district,  even 
thou^  the  assessment  for  taxes  for  that  year  was  made  prior 
to  the  time  the  lands  were  brou  ht  into  the  distz*iot,  the 
Court  saidt 
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"*  * * ♦ The  decision  In  the  case  of 
Cadena  v.  State  (Tex.  Civ.  App.)  185 
S.W.  367,  is  authority  for  the  pro- 
position that,  when  an  independent 
school  distzd.ct  is  created  after  the 
Ist  of  Januairy  of  a given  year,  all 
pjroperty  within  such  newly  created 
district,  idiich  was  owned  by  the  tax- 
payer on  Jan\iaz*y  let  of  that  year, 

•is  subject  to  any. tax  authorised  by 
law,  whether  such  taxes  have  been 
authorised  theretofore  or  may  be 
authorised  duzd.ng  the  year,  and  can 
be  levied  by  the  body  given  the  power 
to  levy  at  any  time  during  the  year.*" 

In  Voluaie  44  Corpus  Juris,  page  1292,  section  4323 
the  rule  as  it  applies  to  the  question  here  involved  is 
stated  as  follows* 

■*  * * There  is  a Conflict  of  authority 
as  to  whether  the  owner  of  sumexed 
property  can  be  charged  with  the  current 
yeer*s  taxes,  the  mile  in  some  Juris- 
dictions being  that  he  cannot  and  in 
others  that  he  can  be  held  liable." 

(citing  cases) 

We  find  only  one  Missouri  case  in  point  holding  that 
such  property  is  taxable  for  the  current  year  providing  it 
is  bTOUght  into  the  district  prior  to  the  date  of  the  levy, 
which  case  is  City  of  Westport  ex  rel.  v.  McOee,  128  Mo. 

152. 


In  this  case  the  taxx>ayer  contended  that  the  date 
of  the  assessment  fixes  the  date  of  the  liability  for  the 
taxes,  and  since  the  property  was  not  within  the  corporate 
limits  on  the  date  of  the  assessment,  he  was  not  liable  for 
the  city  taxes  for  that  year  and  the  Court  in  this  case  saidt 

"«  « « « A lien  is  given  for  municipal 
taxes,  but  there  is  nothing  in  the 
statute  thr>t  Justifies  the  claim  that 
the  lien  for  the  city  taxes  relates  to 
the  ddte  of  the  county  assessment.  On 
the  contrary  the  city  covinoil  must  by 
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ordinance  establish  the  rate  of  taxes 
upon  the  oovinty  assessment,  and  there 
Is  no  lien  until  the  tax  Is  levied  and 
extended  by  the  city  council  on  Its 
tax  books.  The  question  here  Is,  were 
these  lands  within  the  corporate  limits 
when  the  tax  was  levied.  If  they  were, 
they  are  subject  to  city  taxation.  If 
the  lands  are  brou^t  Into  the  city 
after  taxes  have  been  levied  upon  the 
property  of  the  city,  the  lands  subse- 
quently brought  In  are  not  subject  to 
that  levy.  There  Is  nothing  In  the 
law  requiring  the  city  to  levy  taxes 
on  a certain  day,  nor  will  the  fact 
that  the  mayor  did  not  obtain  the  ab- 
stract until  the  twentieth  day  of  May 
affect  the  validity  of  the  tax.  The 
time  within  which  he  should  obtain  the 
abstract  was  dlrectozy,  not  Jurisdiction- 
al."* *•»***♦*****«**♦*♦ 

Section  12,  page  o34.  Laws  of  Missouri,  1955,  fixes 
May  10th  of  each  year  as  the  time  which  the  district  may 
have  to  make  Its  levy  for  the  water  taxes  and  from  the  In- 
formation furnished  with  your  request.  It  appears  that  the 
water  district  had  made  Its  levy  prior  to  the  10th  of  May 
of  1936. 


From  the  rule  In  the  case  of  City  of  Westport,  supra. 
If  the  telephone  company  and  electric  light  companies  owned 
property  located  In  the  district  on  or  before  May  10th,  1936, 
and  after  the  district  was  organised,  they  ax'e  liable  for  the 
taxes  levied  for  the  district  for  that  year  even  though  they 
wei'e  not  in  the  district  on  the  date  of  the  assessment. 

If  the  contention  of  the  utilities  In  this  matter  Is 
correct,  then  the  water  district  would  not  be  able  to  obtain 
any  taxes  for  Its  Incidental  expenses  until  October  1,  1937, 
and  that  would  be  twenty  one  ninths  after  the  organisation  of 
the  water  district.  The  water  district  act  went  Into  effect 
ninety  days  after  Its  passage  and  approval  which  was  March 
27,  1936. 


We  are  convinced  tliat  the  lawmakers  did  not  Intend 
that  the  water  district  should  wait  longer  than  twelve  months 
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for  the  revenue  It  was  entitled  to  from  taxes  and  we  are 
further  fortified  In  this  view  by  Section  18  of  the  act, 
page  337,  Laws  of  Missouri,  1936,  vhloh  Is  as  follows* 

"During  the  period  of  time  given  the  . 
board  to  levy  a tax  on  property  within 
the  district  for  Incidental  expenses  as 
that  tern?  Is  used  In  this  Act,  the  board 
may  Issue  and  sell  current  revenue  bonds 
to  bear  Interest  at  not  to  exceed  six 
per  centum  (6^)  per  annum,  to  meet  the 
current  expenses  of  the  district  incurred 
In  advance  of  the  revenue  to  be  derived  * 
from  such  incidental  tax  levy,  and  to  be 
paid  out  of  such  current  revenue  when 
accrued*  . 

Such  bonds  mav  be  for  six  (6),  nine  (9), 
or  twelve  (12)  months  and  shall  not  exceed 
In  the  aggregate  one-half  of  the  revenue 
for  the  fiscal  year  for  idilch  they  ai-e 
Issued."  **♦•«•********•«•** 

Prom  the  holding  of  the  coiarta  In  the  two  cases  cited 
above,  and  In  view  of  said  Section  18  of  the  act.  It  seems 
that  the  levy  can  be  made  even  though  the  assessment  Is  dated 
prior  to  the  date  of  the  law  authorising  the  levy  or  pjrlor  to 
the  decree  Incoirporatlng  the  water  district  for  which  the  levy 
is  made*  There  Is  no  doubt  of  this  being  the  rule  which  applies 
to  taxes  on  local  property  of  the  utilities  idilch  are  taxed  by 
virtue  of  the  provisions  of  said  Section  1CX)25,  supra* 

This  leaves  one  question  In  the  wey,  end  that  Is  that 
the  utilities  make  their  distributable  property  returns  on  a 
mileage  basis  In  the  various  sub-dl visions  of  the  state,  and 
since  they  have  made  their  returns  and  In  prox)er  time  which 
showed  that  on  June  1,  1936,  they  had  no  property  In  the  water 
district  and  since  their  returns  were  not  appealed  from  or 
corrected  or  amended,  then  Is  the  water  district  entitled  to 
taxes  for  the  ensuing  year. 

We  do  not  think  there  la  any  doubt  of  the  authority  of 
the  water  district  to  collect  the  taxes  on  the  local  projpertlea 
belonging  to  the  utilities  In  the  district  which  wore  assessed 
as  of  June  1,  1936,  and  under  the  uniformity  provision  of  the 
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Constitution  cited,  supra.  Section  3 of  Article  X,  the  dis- 
tributable property  of  the  utilities  should  be  Included  If 
there  Is  any  vay  provided  by  statute  to  loake  the  assessment. 
Under  the  rvile  that  all  property  should  bear  Its  portion  of 
the  taxes.  If  the  local  proper ty  of  the  utilities  and  other 
real  and  personal  property  In  the  water  district  are  liable 
for  the  taxes  of  1936  based  on  the  1935  assessment,  Idien  the 
tax  on  the  distributable  properties  of  these  utilities  In  the 
district  should  be  paid  for  the  same  year.  Section  10021  R.S. 
Mo,  1929  provides  as  follows* 

"The  state  board  of  assessment  and 
equalization  shall  have  the  power  to 
assess,  adjust  end  equalize  the  pro- 
perty hereinbefore  specified  of  any 
rallzH^ad  oon^jany.  In  whole  or  in  part, 
for  any  year  or  years  since  March  10, 

1871,  for  which  It  has  been  or  for 
idilch  It  may  hereafter  be  omitted 
from  assessment,  adjustment  and  equali- 
zation, and  to  reasuess,  adjust  and 
equalize  any  such  railroad  property. 

In  whole  or  part,  as  the  case  may  be, 
for  any  year  or  years  for  which  It 
may  have  been  heretofore  or  In  which 
It  may  hereafter  be  assessed,  adjusted 
and  equalized,  but  idilch  assessment, 
adjustment  and  equalization,  for  any 
cause  has  been  or  which  may  hereafter 
be  held  by  the  courts  to  be  Irregular 
or  void." 

By  the  provisions  of  the  foregoing  section,  the  board  of 
assessment  and  equalization  has  authority  to  place  on  the  tax 
books  the  property  of  the  rallrot  d or  the  utilities  i*il  ch  may 
have  been  omitted  from  assessment  and  It  Is  by  the  provisions 
of  this  section  that  we  think  the  legislature  Intended  to 
correct  an  omission  such  as  has  happened  In  the  case  of  water 
district  taxes.  The  assessing  and  equalization  board  of  the 
state  now  has  authority  to  apportion  the  mileage  of  these 
utilities  In  said  water  district  for  the  1936  taxes  based  on 
the  valuation  and  returns  of  such  utilities  for  June  1,  1935. 

CONCLUSION 

This  office  Is,  therefore,  of  the  opinion  that  the  die- 
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trlbutahle  property  taxes  for  1936  based  on  the  assessment 
of  June  1,  1935,  of  the  said  utilities  In  Water  District  No. 
1,  Clay  County,  Missouri,  are  void  for  the  reason  that  the 
olerk  of  the  oom’ty  co\irt  had  no  authority  to  apportion  the 
mileage  of  the  utilities  In  the  district. 

This  office  Is  further  of  the  opinion  that  these 
utilities  are  liable  for  the  1936  taxes  levied  on  their  pi?o- 
pertles  In  said  water  district  which  were  based  on  the 
assessment  of  June  1,  1935,  and  If  they  have  not  been  proper- 
ly assessed  and  apportioned,  this  may  yet  be  corrected  by 
the  board  of  assessment  and  eqviallsatlon  under  the  provisions 
of  said  Section  10021  hereinbefore  cited. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney' General 


ArPROVEDl 


J'.  E.  TA'/Lok 

(Acting)  Attorney  General 
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STATE  TREASURER: 


State  auditor  cannot  surrender 
original  documents,  drafts  or 
vouchers,  but  must  be  preserved 
in  his  office.  


May  14, 


Honorable  Robert  W.  Winn, 
State  Treasurer, 

Jefferson  City,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  dated 
May  11,  1958  for  an  official  opinion  which  request  is  as 
follows: 


"We  have  filed  in  our  office  106  drafts 
drawn  on  the  State  Treasurer  represent- 
ing ^9,96C.49,  these  being  the  drafts 
forged  by  Virgil  L.  Medling. 

The  National  Surety  Corporation  has  paid 
the  State  of  Missouri  and  the  money  has 
been  deposited  in  the  State  Treasuz^. 

They  are  now  asking  that  we  turn  these 
original  drafts  over  to  them. 

I made  an  assignment  to  the  National 
Surety  Corporation  in  the  amovint  of  these 
drafts  and  also  turned  over  photostatlc 
copies  of  each  draft  to  them. 

1 am  asking  an  opinion  from  you  as  to 
irdiether  1 should  turn  these  original 
drafts  over  to  the  National  Surety  Corpo- 
iration  as  per  their  request  or  keep  them 
here  in  my  files.* 

Section  11419,  R.S.  Mo.  1929  reads  as  follows: 

"All  accounts,  vouchers  azul  documents 
settled  or  to  be  settled  by  the  auditor 
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shall  be  preserved  in  his  office;  and 
copies  thereof,  authenticated  by  his 
official  seal,  shall  be  given  without 
charge,  to  any  person,  county,  city 
or  town  interested  therein,  that  may 
require  the  same  for  the  purpose  of 
being  used  as  evidence  in  the  trial 
of  a cause,  and  like  copies  shall  be 
furnished  to  any  corporation  or  associ- 
ation requiring  the  same,  upon  tender 
of  the  fees  allowed  by  law.  Provided. 
that,  during  each  biennial  session  of 
the  general  assembly,  the  state  auditor 
shall,  in  the  presence  of  a Joint  ooo^ 
mittee  of  the  house  of  represwitatlves 
and  senate,  destroy  by  burning  or  by  any 
other  method  satisfactory  to  said  Joint 
coasnittee  all  paid  accounts,  vouchers 
and  duplicate  receipts  of  the  state 
treasiu^r  whidti  may  have  been  on  file 
in  the  office  of  the  state  auditor  for 
a period  of  eight  (8)  years  or  longer, 
and  all  automobile  and  air-craft  license 
and  title  receipts  which  have  been  on 
file  in  the  office  of  the  state  auditor 
for  a period  of  two  years  or  longer, • 
except  such  accounts,  vouchers  and  docu- 
ments as  may  at  the  time  be  the  subject 
of  litigation  or  dispute.  Said  Joint 
committee  to  consist  of  four  (4)  members 
of  the  house  of  representatives,  to  be 
appointed  by  the  speaker  of  the  house  of 
z^presentatives  and  two  (2)  members  of 
the  senate,  to  be  anpointed  by  the  presi- 
dent of  the  senate.” 

According  to  this  section  all  accounts,  vouchers 
and  documents  settled  or  to  be  settled  by  the  auditor  shall 
be  preserved  in  his  office.  The  section  also  provides  for 
the  proper  authentication  of  any  such  papers  which  ctm  be 
used  as  evidence  in  any  trial.  The  section  also  provides 
as  to  the  method  and  manner  of  disposing  of  such  papers. 

In  construing  any  statute  one  must  take  into  con- 
side3?ation  the  intention  of  the  legislature  in  passing  any 
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act.  In  Section  11419,  supra,  the  fact  that  the  legis- 
lature provided  that  all  papers  shall  be  preserved  In  the 
office  of  the  auditor,  and  also  provided  for  the  manner  In 
which  the  papers  should  be  disposed  of.  It  Is  compulsory 
on  the  part  of  the  state  auditor,  which  la  a part  of  the 
treasury  depax*tment,  to  follow  the  manner  of  keeping  and 
disposing  of  such  papers  and  not  follow  any  other  manner. 

In  the  case  of  Dietrich  v.  Jones,  53  S.W.  (2d)  1069, 
the  coxirt  In  passing  upon  the  duty  of  a probate  court  to 
follow  the  statute,  saldt 

* *The  probate  court  Is  a coijrt  of  limit- 
ed Jurisdiction,  possesses  only  such 
power  as  Is  conferred  upon  It  by  statute, 
and  can  exercise  Its  Jurisdiction  only 
In  the  manner  prescribed  by  statute.’” 

The  court  also  said  thati 

"Whenever  statute  prescribes  that  a 
thing  shall  be  done  In  a particular 
form.  It  necessarily  prohibits  the 
doing  of  It  In  any  other  form." 

Section  11419,  supra,  seta  out  a specific  xaanner  of 
the  preseirvatlon  of  papers  belonging  to  the  treasury  depart- 
ment, and  also  specifically  sets  out  the  manner  of  the 
disposal  of  such  papers  after  a certain  time,  and  cm  not 
be  disposed  of  In  any  other  manner. 

According  to  25  Corpus  Juris,  220,  note  16  (c)  It 
was  saldt 


"Whenever  a statute  limits  a thing  to 
be  done  In  a particular  form.  It 
necessarily  Includes  In  Itself  a nega- 
tive, namely,  that  the  thing  shall  not 
be  done  othei-wlse." 

When  the  trea8uz*y  department  assigned  to  the  National 
Surety  Corporation  In  the  amoiuit  of  the  drafts  questlcsied. 

It  assigned  the  debt  Itself  but  not  the  drafts  t4iloh  are 
merely  evidence  of  the  debt.  In  view  of  the  statute.  Section 
11419,  supra.  In  providing  for  the  use  of  photostatlc  copies 
of  the  draft  for  the  purpose  of  being  used  as  evidence  In 
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any  trial  of  the  cause,  the  {diotostatlo  copies  are  sufficient 
evidence  for  the  National  Surety  Corporation  in  any  trial 
that  may  be  had  in  the  controveray. 


CONCLUSION 


It  is  the  opinion  of  this  departmwit  that  tlie  treasury 
department  would  be  violating  Section  11419,  supra,  if  it 
should  turn  the  original  drafts  over  to  the  National  Surety 
Corporation  for  the  reason  that  the  treasury  department  in 
making  the  assignment  of  the  debt  itself  and  also  the  photo- 
static  copies  of  the  draft,  it  has  sufficiently  complied 
with  the  law. 

Respectfully  submitted 


W.  J.  BURKK 

Assistant  Attorney  General 


APPROVED  I 


J.'  E.'  TA'YLOR 

(Acting)  Attorney  General 
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Eleemosynary  Board  authorized  to  accept 
gift  In  trust  for  use  of  Inmates  at  State 


CHARITABLE  TRUST 


Hospital  Number  5 


i^n.  Conn  ».ithers 
iTosecuting  Attorney 
Clay  County 
Liberty,  Lisaourl 


Tills  departuent  is  in  receipt  of  yoiir  opinion  re 
quest  of  oeptember  30,  1938,  v^hich  reads  as  follov«: 


."One  Gertrude  Cross  died  a resident 
of  Clay  County,  Aaissouri,  leaving  an 
estate  and  in  the  fifth  paragraph  of 
her  vdll  provides  as  follows: 


"*Elfth.  remembering  the  kindly  care 
of  my  stepfather,  .dbert  o.  Batchelder, 
I give,  devise  and  bequeath  absolutely 
unto  Lissouri  ^tate  Hospital  Nuxober  3, 
situated  at  Nevada,  missouri,  all  the 
balance  of  my  property  of  whatever 
description,  v>hether  real,  personal  or 
mixed,  and  \/heresoever  situated*  This 
to  be  used  in  establishing  or  adding  to 
a library  for  said  institution,* 


"The  Lubllc  .idministrator  in  charge  of 
her  estate  has  inquired  of  me  as  to  whom 
this  residue  snould  be  paid  for  the  pur- 
pose mentioned  in  said  v/111. 


"..ill  you  please  give  me  the  opinion  of 
your  department  concerning  the  answer  to 
that  Question?" 


i'rom  the  facts  submitted,  you  have  a testementary 
gift  for  a charitable  use  vdiich  specifies  Jtate  Hospital 
Number  3 as  the  trustee,  to  take  and  administer  the  balance 
of  the  fund  according  to  the  terms  of  the  will. 
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In  such  oases,  Ejection  8574,  R.u . i^ssouri,  1929, 
provides: 


’•The  board  of  iiianstjers  of  the  elee- 
mosynary ins t it ut lone  shall  have  the 
care  and  control  of  the  property,  real 
and  personal,  owned  by  the  state  and 
used  in  connection  with  the  several  in- 
stitutions , and  the  title  to  all  real 
estate  or  personal  property  now  owned 
by  said  eleemosynary  institutions  or  by 
the  state  for  their  use  or  that  may  here- 
after be  purchased  by,  or  donated  to  such 
institution,  shall  be  vested  in  the  board 
of  managers  for  the  use  and  benefit  of 
said  institution;  or  in  the  event  of  a 
gift  or  donation  to  the  use  and  benefit  to 
either  of  said  institutions  as  may  be  des- 
ignated by  the  donor*  The  board  of  man- 
agers of  said  institutions  shall  not  sell 
or  in  any  manner  dispose  of  any  real  es- 
tate belonging  to  either  of  said  ii^stl- 
tutions  v;ithout  an  act  of  the  general  as- 
sembly authorizing  such  sale  or  disposal 
of  such  real  estate 

bectlon  8591,  R.8.  Missouri,  1929,  requires  the 
iiileemosynary  Board  to  appoint  a stev;ard  for  .^tate  Hospital 
Humber  3 and  Bection  8592,  R*B.  Missouri,  1929,  provides 
••the  steward  shall  be  the  custodian  of  all  the  property  of 
every  kind  and  description  belonging  to  the  institution  for 
which  he  has  been  appointed  stev/ard*** 

Bection  300,  R*B.  :vd.&8ouri,  1929,  gives  a public  ad- 
ministrator the  powers  and  duties  of  an  executor  and  provides: 

"In  addition  to  the  provisions  of  this 
article,  he  and  his  securities  shall 
have  the  same  powers  as  are  coxiferred 
upon,  and  be  subject  to  the  same  duties, 
penalties,  provisions  and  proceedings  as 
are  enjoined  upon  or  authorized  against 
executors  and  administrators,  guardians 
and  ciirators  by  articles  1 to  13,  inclusive, 
of  this  chapter,  so  far  as  the  same  may  be 
applicable.  ***^********^*l,n 

Bection  251,  R.3.  Missouri,  1929,  provides  that  dis- 
tribution of  assets  of  an  estate  be  made  under  order  of  the 
Probate  Court  and  reads: 
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"when  tiny  order  ah&ll  be  oade  by  the 
court  directing  the  uale  of  personal 
property  for  distribution,  as  provided 
by  articles  1 to  13,  inclusive,  of  this 
chapter,  it  shall  be  the  duty  of  the 
execubor  or  administrator  of  the  estate 
to  which  such  property  belongs,  to  sell 
the  same  and  distribute  the  proceeds  of 
such  sale  according  to  the  order  of 
court,  and  he  and  his  securities  shall 
account  on  his  official  bond  for  any 
failure  to  apply  the  proceeds  of  such 
sale  according  to  such  order. 


C0KCLU6I0N 


\.here  a donor,  as  in  tixis  case,  selects  a class  from 
the  public  to  be  benefited,  where  the  piirpose  is  a charitable 
one,  the  gift  is  a charitable  trttst. 

On  the  facts  submitted,  \<e  are  of  the  opinion  that 
the  public  administrator  should  turn  over  the  assets  shown 
as  the  "balance"  in  the  5th  paragraph  of  the  v/ill,  after 
order  of  the  i.^obute  Court  to  that  effect,  to  the  3tate 
ii;ieemosynary  Board  at  Jefferson  City,  liiissoiiri,  in  trust 
for  the  purchase  of  library  books  and  library  equipment,  for 
the  use  of  the  inmates  at  3tate  Hospital  Number  3 at  Nevada, 
tllssouri*  The  Board  of  Vianagers  in  turn  are  legally  bound 
to  execute  the  trust  when  accepting  said  gift. 

Respectfully  submitted. 


iaPlROVhD  By: 

TA'.  T«a6fi 

(;tOtiiig)  Attorn.y  Generul 


ORR 

.jsisistant  attorney  General 
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STATE  TREASIIREH:  ) Depository  of  St^e  funds.  ..ttle 

State  Treasurer  without  authority  to  satiixe 

and  compromise  State’s  clala  against 

failed  hank. 


) 

BANKS  & BANKINGi  ) 


October  14,  1936 


i 


Honorable  Robert  W,  Winn 
State  Treasurer 
Jefferson  City,  klssoxirl 


Dear  i>ir.  Vilnn: 


'i3ils  Is  to  acknowledge  yovir  letter  of  recent 
date  relative  to  the  Jtate  Treasurer’s  dei>oslt  in  the 
Uells-Klne  lirust  Company,  oavannah,  ^indrew  County, 
iolssourl.  In  which  you  request  the  opinion  of  this 
Department.  Your  letter  Is  as  follows: 

"i^nclosed  please  find  a copy  of 
a release  given  me  by  the  Cooa- 
mlssloner  of  Finance  for  the 
otate  of  .Missouri  In  which  he 
asks  me  to  accept  deeds  for  five 
farms  from  the  ells-iilne  I'rust 
Company. 

"The  xells-Hlne  i'rust  Company  of 
^vannah,  ^drew  County,  failed 
and  turned  all  their  affairs  over 
to  the  Commissioner  of  Finance  on 
November  13,  1929  for  the  purpose 
of  liquidation,  at  that  tine  the 
•>tate  of  Irilssourl  had  on  deposit 
.^126,000.00,  taking  as  collateral 
certain  bonds,  real  estate  mortgages 
and  other  securities. 

"The  vl25,000.^*0  has  been  llqvildated 
down  to  v4l, 946.51.  luT.  R.  Yi.  Holt, 

Cotill  s si.  oner  of  T Inance  for  the 
s>tate  of  »llssourl  Is  asking  me  to 
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accept  deeds  for  five  farms  now 
owned  by  the  bank  on  ^Ich  the 
->tate  of  Missouri  holds  mortgages 
and  is  also  asking  me  to  sign  a 
reletise  In  full  for  all  clali.s 
against  said  bank* 

• 

"1  am  asking  your  opinion  as  to 
whether  or  not  I,  Robert  W*  V.lnn, 

State  Treasurer,  have  a right  to 
sign  this  said  release  and  accept 
the  deed  for  each  of  the  five  farms 
from  the  Commissioner  of  ii'liuince*” 

i.e  note  fully  what  you  say  In  your  letter  relative 
to  the  deposit  of  v41«946*51,  now  remaining  In  said  trust 
company*  Our  Information  is  that  to  secure  the  deposits 
made  by  the  otate  treasurer  you  have  notes  seeiu'ed  by  deeds 
of  trust  on  real  estate  aggregating  ^7,000,  which  were 
pledged  with  the  state  treasurer  prior  to  the  failure  of 
said  bank,  namely,  itiovember  13,  1929* 

Your  q\  estion  is,  whether  or  not  you  may  compro- 
mise anu  settle  with  the  Commls.^ioner  of  i‘'inance  In  Charge 
of  the  tVells-xIlne  Trust  Ccxnpany,  said  claim  of  •,^41, 948*51, 
by  accepting  deeds  from  the  ..ells-iilne  Trust  Company  to 
the  otate  of  Missouri  as^antee*  The  •.ells-Rlne  Trust 
Company,  as  we  are  Informed,  is  the  holder  of  the  title  to 
all  of  this  real  estate,  subject  to  the  notes  secured  by 
deeds  of  trust  which  you  hold  as  collateral  to  secure  the 
deposit  as  aforesaid* 

section  11469,  h*  mo*  1929,  provided  at  the 
tl-'iC  these  par^Tctilar  real  estate  notes  v/ere  pledged  to 
secure  the  state  deposits,  which  were  made  prior  to  November 
13,  1929,  that  notes  held  by  said  banks  or  banking  Institu- 
tions, secured  by  first  mortgages  or  deeds  of  trust  on 
Missouri  real  estate,  could  be  pledged  to  secure  the  deposits 
aforesaid  In  lieu  of  boxxds  mentioned  In  the  preceding  part  of 
Action  11469,  supra*  This  section  further  provides  the 
procedure  that  shall  be  taken  by  the  State  Treasurer  In  the 
event  that  such  bank  or  banks  or  banking  Institutions  of 
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deposit  sbAll  fall  to  pay  such  deposits,  or  any  part 
thereof,  on  the  check  or  checks  of  the  otate  Treasurer* 

In  this  particular  case  the  depository  failed  and  closed 
its  doors  and  was  taken  over  for  the  purpose  of  liquidation 
by  the  Commissioner  of  Finance,  and  thereby  necessarily 
was  unable  to  pay  checks  dz*awn  by  the  ^tate  Treas\ix*er 
upon  demand*  Upon  such  failure  to  pay  said  checks  upon 
uemand,  the  statute  provides  as  follows: 

"♦  « *,  than  it  shall  be  the  duty 
of  the  state  treasurer  to  forth- 
with convert  such  bonds  into  money 
and  disburse  the  same  according  to 
law,  upon  the  warrants  drawn  by  the 
^tate  -uditor  upm  the  funds  for 
which  said  bonds  are  security.  *” 

The  same  procedxure  under  the  statute  shall  be 
taken  in  the  event  real  estate  notes  shall  have  been 
pledged,  as  in  the  case  of  bonds*  Therefoz*e,  you  would 
have  authority  to  convert  such  real  estate  notes  into 
money  and  disburse  the  same  according  to  law* 

we  are  of  the  opinion  that  this  statute  ahotild 
be  followed  by  you  and  the  securities  held  bv  you  sold  and 
applied  on  the  debt  due  the  State  of  hissoxiri  from  the 
V.-ells-illne  Trust.  Company*  however,  since  we  understand  the 
title  to  all  of  the  real  estate,  on  which  you  have  a first 
lien  by  reason  of  the  real  estate  notes  secured  by  deeds 
of  trust,  is  in  the  VVells-Hine  Trust  Company,  as  a prac- 
ticable matter  we  think  that  you  would  be  authorised  to 
accept  these  deeds  and  sell  the  real  estate  and  account  for 
the  proceeds,  giving  the  ^>ells-iilne  Trust  Conpany  credit 
for  the  amounts  received*  ^f  course,  at  the  time  you  sell 
the  real  estate  in  question,  you  would  in  effect  and  for 
all  practicable  purposes  be  selling  the  real  estate  notes 
which  were  pled,  ed  to  you  as  aforesaid  as  security*  v/e 
are  informed  that  the  notes  and  interest  thereon,  which 
you  hola  on  the  particular  farms,  far  exceed  the  value  of 
the  farms . 
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It  la  our  f\irther  opinion  that  you  ivould  be 
without  authority  to  cancel  the  entire  Indebtedness  due 
from  the  '.cells-Hine  Trust  Company  to  the  Jtate  of 
Missouri  in  consideration  of  the  Coinnilssloner  of  x'inance 
delivering  to  and  conveying  to  you  the  title  to  this 
real  estate*  ^ince  the  otate  of  Missotiri  is  the  ovmer 
of  the  securities  and  their  face  value  far  exceeds  the 
value  of  the  farmo,  we  do  not  think  there  would  be  any 
consideration  for  the  compromise  under  these  circumstances* 
Yovir  duty  is  outlined  by  the  statute  and  you  have  no 
greater  authority  than  is  given  you  by  Oeotion  11469,  supra, 
and  you,  as  State  Treasurer,  would  be  without  authoirity 
to  compromise  and  settle  tiie  dtate*s  claim  in  any  such 
manner* 


Very  truly  yours 


COVKLL  R.  HiSWITT 
Assistant  attorney-Ceneral 


Ai^ihOViUJ: 


r:  IS*'  "igAYLOR — 

(Acting)  Attorney  Cane  ral 
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COLLECTORS:  Collectors  may  retain  2^  collected  on  delin- 
quent taxes  in  addition  to  regular  fees’i 


/ 


December  7,  1938 


Honorable  Conn  Withers 
Prosecuting  Attorney 
Liberty,  iiissouri 


Dear  Sir: 


We  hare  receired  your  letter -of  Norember  23, 
1936,  which  is  as  follows: 

"We  are  in  some  confusion  here,  and 
as  the  Prosecuting  Attorney  of  Clay 
County,  tUssouri,  I would  appreciate 
and  do  hereby  request  the  opinion  of 
your  Department  upon  the  construction 
of  paragraph  15  of  Section  9935  as 
found  on  pages  551  and  552  of  the  Acts 
of  the  liissouri  legislature  of  1937, 
concerning  the  following  particular: 

"Will  the  County  Collector,  elected 
to  take  office,  the  first  of  Varoh,  1939, 
be  allowed  to  retain,  in  addition  to  his 
regular  deductible  coimnission  the 
collected  from  the  taxpayer  and  the  fees 
for  licenses  and  fees  from  ,the  back  tax 
book?" 

Section  9935,  as  amended  and  contained  in  'the 
Laws  of  Missouri,  1937,  page  548,  provides  in  part  as 
follows: 


"The  collector,  except  in  counties  where 
the  Collector  is  by  law  paid  a salary  in 
lieu  of  fees  and  other  compensation, 
shall  receive  as  full  ccsnpensation  for 
hi  a services  in  collecting  the  revenue, 
except  back  taxes,  the  following  commissions 
ana  no  mofa:~ 
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"1.  In  each  county  In  thia  state 
wherein  the  whole  state,  county,  bridge,  road, 
school  and  all  other  IooslI  taxes,  including 
merchants*  and  dramshop  licenses,  assessed 
and  leTied  for  any  one  year  amount  to  fiye 
thousand  dollars  or  less,  a commission  of 
ten  per  cent  on  the  amount  collected. 

**2.  In  all  counties  wherein  the  total  amount 
of  all  such  taxes  and  licenses  lerled  for  any 
one  year  is  oyer  fire  thousand  dollars  and 
less  than  ten  thousand  dollars,  a commission 
of  ten  per  cent  of  the  first  flye  thousand 
dollars  collected  and  six  per  cent  on  what- 
ever amount  may  be  collected  oyer  five  thou- 
sand dollars.  ♦ ♦ ♦« 

Subsections  3 to  13,  Inclusive,  of  said  section  are 
in  the  seme  wording  as  subdivision  £,  quoted  above,  except 
for  different  ccamlsslons  on  different  amoimts  of  taxes  and 
licenses  levied. 

Subsection  14  Is  a long  subdivision  starting  with  the 
amount  the  collector  may  receive  In  counties  or  cities  where 
such  taxes  and  licenses  levied  exceed  two  million  dollars 
for  any  one  year.  Further,  this  subsection  provides: 

"On  all  baclc  taxes  and  all  other  delin- 
quent taxes,  he  shall  be  allowed  a com- 
mission of  two  per  cent  which  shall  be 
added  to  the  face  of  the  tax  bill  and  col- 
ledted  from  the  party  paying  such  tax  as 
a penalty  In  the  same  manner  as  other 
penalties  are  collected  and  enforced,  which 
conmilssion  the  collector  shall  be  entitled 
to  retain  as  compensation  for  additional 
services  rendered  In  collecting  delinquent 
taxes  and  the  esaount  of  said  commission 
shall  not  be  included  in  cosputing  the 
maximum  salary  allowed  the  collector.  ***** 

Subsection  15  reads  In  part  as  follows: 

" * * * Provided,  that  no  collector,  ex- 
cept as  provided  in  subdivision  fourteen 
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herein,  shall  be  allowed  to  retain  com- 
missions  and  fees  in  any  one  year  in 
excess  of  the  following  amounts!  in  any 
county  coming  within  the  prorisions  of 
subdiTisions  one  to  seTen,  inclusire, 
hereof  not  more  than  #2, 500* 00;  in  any 
county  coming  within  the  prorisions  of 
subdirision  eight,  not  more  than  ^3,000; 

* * * and  all  fees  and  oonunisslons  comi^ 
into  the  hands  of  any  collector  from  any 
source  whaterer  in  excess  of  the  amounts 
herein  specified,  except  as  prorided  in 
subdirision  fourteen,  shall  be  paid  into 
the  city,  county  and  state  treasuries  in 
proportion  to  the  amount  receired  on  taxes 
collected  for  each;  * *-♦  prorided,  that 
the  limitation  on  the  amount  to  be  re- 
tained as  herein  pi'Orided  shall  apply  to 
fees  and  commissions  on  current  taxes,  but 
shall  not  apply  to  commissi ons  on  the  col- 
lection of  back  and  delin(^uent  taxes  * 4^ 

Section  9969,  as  amended  and  contained  in  the  Laws 
of  Missouri,  1933,  page  4£9,  relative  to  the  collection  of 
delinquent  taxes,  prorides  in  part  as  follows: 

^'Fees  shall  be  allowed  for  serrioes  ren- 
dered under  the  prorisions  of  this  article, 
as  follows:  To  the  collector,  except  in 
such  cities,  two  per  cent  on  all  sums  col- 
lected; in  such  cities,  two  percent  on  all 
sums  collected— such  per  cent  to  be  taxed 
as  cost  and  collected  from  the  party  redeem- 
ing. ♦ ♦ 

The  same  question  you  ask  was  passed  upon  by  the 
Supreme  Court  in  connection  with  two  statutes  almost  identical 
with  Sections  9936  as  amended  and  9969  as  amended.  In  the 
case  of  State  ex  rel.  Shannon  County  r.  Hawkins,  169  luO.  615, 
1.  c.  619,  the  court  said: 

’*The  only  question  remaining  is  whether 
the  collector  was  and  is  entitled  to  retain 
the  commission  of  four  per  cent,  emounting 
to  $S03,  on  back  taxes  collected  in  1898. 
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** Section  7640,  Revised  Statutes  1689 
(section  9860,  Revised  Statutes  1699) 
provides:  ’The  collector  shall  receive 
as  full  compensation  for  his  services  in 
collecting  the  revenues,  except  back  taxes, 
the  following  commissions. ^ The  section  . 
then  fixes  the  rate  according  to  the  amount 
of  revenue  collected,  and  ae  alrsadj  said. 
Shannon  county  fell  in  the  fifth  subdivision, 
which  fixed  his  commission  at  five  per  cent. 

"When  defendant's  final  settlement  for  the 
taxes  of  1896  came  on  for  approval,  he 
claimed  a credit  of  ^203,  or  five  per  cent 
on  the  amount  of  the  back  taxes  collected  by 
him  in  1696.  The  county  court,  under  the 
advice  of  the  prosecuting  attorney,  refused 
to  allow  him  this  five  per  cent  on  back  taxes. 
He  refused  to  pay  that  amount  into  the  treasury 
end  the  county  brought  this  suit.  The  circuit 
court  adjudged  that  he  was  entitled  to  said 
eoimrission,  and  the  county  appealed. 

"The  contention  of  the  county  is  that  the  fees 
allowed  collectors  for  services  rendered  under 
the  back-tax  law  of  1877  (sec.  9309,  R.  S. 

1699,  sec.  7668,  R.  3.  1669)  are  in  lieu  of 
all  other  compensation,  and  that  the  collect- 
or is  not  entitled  to  any  cosmiission  from  the 
State  or  county,  but  must  get  his  compensa- 
tion out  of  the  fees  which  the  law  requires 
the  delinquent  taxpayer  to  pay. 

"The  question  is  one  of  construction  entirely. 
Plaintiff  construes  section  7640,  ..evised 
Statutes  1889,  or  9260,  Revised  Statutes  1899, 
as  excluding  beck  taxes  altogether  from  its  . 
provisions,  whereas  defendant  gives  it  the 
much  more  natural  construction  that  the  com- 
missions therein  provided  shall  be  'full  com- 
pensation* for  his  services  in  oollectixig  the 
revenues  'except  back  taxes*  for  which  he  is 
allowed  certain  otiier  compensation  as  costs 
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which  the  delin^^uent  taxpayer  must  pay 
to  recompense  the  collector  for  the  various 
extraordinary  steps  he  Is  required  to  take 
to  collect  delinquent  or  back  taxes. 

''Heading  the  two  sections  together,  as  we 
must  to  arrive  at  the  Intention  of  the 
Legislature,  It  seems  to  us  that  section 
9260  deals  alone  with  the  commissions  to  be 
retained  by  the  coliecior  oui  of  revenues 
collected.  Section  9309  deals  with  the 
coats  allowed  him  for  his  extra  services  In 
addition  to  his  commissions,  and  these  are 
to  be  paid  by  the  delinquent,  and  the  col- 
lector Is  allowed  only  four  per  cent.  Other- 
wise we  would  have  the  result  In  Sharon 
county  that  the  State  freely  allows  the  col- 
lector five  per  cent  for  merely  receiving 
and  paying  over  taxes  which  the  taxpayer 
tenders,  but  allowing  him  nothing  by  the 
State  or  county  for  collecting  delinquent 
taxes  at  the  end  of  a lawsuit,  and  after 
making  out  various  delinquent  lists  and  per- 
forming other  duties  In  enforcing  payment. 

''Unier  appellant's  construction,  collectors 
whose  ccmj^sslons  are  fixed  at  five  per  cent 
and  over  would  get  less  for  collecting  back 
taxes,  with  all  the  extra  labor  Imposed  by 
the  statute,  than  they  would  receive  for  cur- 
rent taxes,  a result  we  can  not  believe  the 
Xeglslatxire  ever  Intended.  The  general  policy 
of  the  State,  from  1671,  at  least,  to  this 
time,  has  been  to  offer  collectors  extra  com- 
pensation as  an  Inducement  to  bring  In  delinquent 
taxes. 

"This  la  so  In  any  event  as  to  those  collectors 
whose  commissions,  under  section  9260,  are  less 
than  four- per  cent,  as  they  get  more  for  back 
taxes  even  as  costs  than  they  do  for  current 
taxes. 
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"Another  reason  suggested  by  couxuiel 
for  defendant  is  quite  persuasive,  and 
it  is  this:  the  State  and  county  allow 
the  collector  commissions  at  different 
rates  of  per  cent  in  proportion  to  the 
amount  collected,  and  this  merely  for  re- 
ceiving and  paying  over  the  taxes,  but 
when  we  come  to  these  costs  and  fees,  they 
are  at  the  same  rate,  whether  the  amount  is 
one  thousand  dollars  or  one  million— which 
we  think  demonstrates  that  this  fee  is  al- 
lowed for  extra  labor  and  not  in  lieu  of 
that  commission  which  the  State  has  agreed  to 
allow  her  collectors  out  of  all  taxes  which 
they  collect,  whether  current  or  back  taxes. 

"So  far  as  the  State  is  concerned,  she  pays 
no  more  and  no  less  on  either  kind,  but  she 
visits  upon  the  delinquent  a penalty  and 
allows  that  in  addition  to  the  collector  who 
must  necessarily  render  extra  services. 

♦ ♦♦♦♦♦ 

"’.Ve  think  the  circuit  court  correctly  ruled 
that  the  commissions  allowed  by  section  9£60, 
Revised  Statutes  1699,  should  be  full  com- 
pensation far  collecting  all “taxes,  except 
back  taxes,  and  as  to  the  latter  they  should 
receive  the  extra  fees  which  their  extra 
labors  and  duties  imposed  upon  them." 

• 

For  the  purpose  of  c<»iparison.  Section  9260,  R.  S. 
ISo.  1699,  which  is  almost  identical  with  Section  9935,  reads 
in  part  as  follows: 

"The  collector  shall  receive  as  full  com- 
pensation for  his  services  in  collecting 
the  revenue,  except  back  taxes,  the  follow- 
ing commissions  and  no  more: 
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'*1.  In  each  county  In  this  stats  wherein 
the  whole  state,  county,  bridge,  road, 
school  and  all  other  local  taxes,  includ- 
ing merchants*  and  dramshop  licenses, 
assessed  and  leried  for  any  one  year, 
emount  to  five  thousand  dollars  or  less, 
a commission  of  ten  per  cent,  on  the  amount 
collected. 

**11.  In  all  counties  wherein  the  total 
amount  of  all  such  taxes  and  licenses  lerled 
for  any  one  year  is  over  five  thousand  dol- 
lars and  less  than  ten  thousand  dollars,  a 
OOTtml salon  of  eight  per  cent,  on  the  amount 
collected.  ** 


Also,  .Action  9309,  R.  S.  l'io«  1699,  which  is  almost 
identical  with  Section  9969,  as  amended.  Laws  of  tllssouri, 
1933,  page  429,  reads  in  part  as  follows: 

"Fees  shall  be  allowed  for  services  ren- 
dered under  the  prorlsions  of  this  chapter 
as  follows:  To  the  collector,  except  in 
such  cities,  four  per  cent*  on  all  sums 
collected;  in  such  cities  two  per  cent,  on 
all  sums  collected— such  per  centum  to  be 
taxed  as  costs  and  eclleoted  from  the  party 
redeeming.  * * *» 


CO^ICLUSIOH 


The  cooBnissions  allowed  to  collectors  by  Section 
9935,  as  amended.  Laws  of  Missouri,  1937,  page  548,  should 
be  considered  full  compensation  for  collecting  all  taxes 
"except  back  taxes,"  but  as  to  back  taxes  the  collector 
should  be  allowed,  in  addition  to  the  commissions  allowed 
by  Section  9935,  certain  other  extra  fees  prescribed  by 
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Section  9969,  as  amended.  Laws  of  l.lssouri,  1933,  page 
4£9,  aa  ooats,  vrhlch  the  delinquent  taxpayer  must  pay  to 
reoonpenaa  the  collector  for  the  extra  labors  and  duties 
which  the  collection  of  delinquent  taxes  imposes. 


Respectfully  submitted 


J.  F.  ALL^BhCH 
Assistant  Attorney  General 


APPROTSD: 


J.  E.  TAfUiR 

(Acting)  Attorney  General 
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BISECTION  BOARD i Contiraot  made  Dy  old  Board  for  printing  is  binding 
on  new  Board* 


February  4,  1938 


■•oodmansee,  Chairxoan 
Board  of  Election  CoiomisBioners 
Kansas ,City,  Missouri 

Bear  Sir: 

This  departioBnt  is  in  receipt  of  yo 
for  an  opinion  which  reads  as  follows: 

"Tiie  Board  of  Election  Commis- 
sioners of  Kansas  City  desires  your 
opinion  upon  'Uie  following  question: 

"On  April  S3,  1937  the  then  exist- 
ing Board  of  Election  Commissioners 
of  Kansas  City  signed  an  alleged  con- 
tract with  the  Vile-QoUer  i^inting 
Company  for  the  printing  of  the 
printed  list  of  Toters  and  suppleiziental 
lists  to  be  prepared  and  distributed 
for  the  city  election  1936  axid  certain 
subsequent  elections.  The  contract  is 
dated  ^pril  S3,  1937  but  is  effectiTe 
as  of  ^.pril  1,  1937.  A copy  of  this 
contract  is  marlced  'Exhibit  A*  and  at- 
tached hereto* 

*The  price  stated  in  that  contract  is 
per  name.  Ur.  Ehapiro,  who  repre- 
sents the  Yile-CoUer  Printing  Company, 
states  that  this  price  was  quoted  be- 
cause at  that  time  the  CIO  was  causing 
the  printers  some  trouble  and  since 
that  trouble  has  now  been  cleared  up 
the  printing  coo^any  will  reduce  this 
price  to  4*95^  per  name. 

"Our  search  discloses  that  no  minute 
was  made  by  the  old  board  of  any  action 
at  all  upon  such  contract* 
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"At  the  tine  this  oontraot  was 
entered  into  the  Legislature  at 
Jefferson  City  was  considering  a 
bill  for  permanent  registration* 
nils  bill  was  later  passed  and  was 
approTed  by  the  CkiTernor  under  date 
of  June  30,  1937. 

"Under  the  law  existing  April  23, 

1937  the  terms  of  the  Board  of  Bleotlon 
Commissioners  for  Kansas  City  acting 
at  that  time  had  expired  but  their 
successors  had  not  been  duly  appointed 
and  qualified. 

/ 

"All  these  facts  were  at  the  time  of 
signing  the  oontraot  well  known  to  the 
Tile-Ckiller  Printing  Company  and  its 
represents tlTes . 

"At  an  exeeutire  Board  meeting  held 
last  Baturdf.y  it  was  shown,  and  it 
appears,  that  on  the  stren^h  of  this 
oontraot  the  printing  company  pur- 
chased ten  tons  of  linotype  metal, 
liiey  hare  done  prerious  work  for  the 
Board.  In  the  fulfillment  of  previous 
contracts  they  used  rented  linotype 
machines.  On  the  strength  of  this 
oontraot  so  entered  into,  they  have 
purchased  some  machines,  and  are  fully 
equipped  and  capable  of  readily  per- 
forming this  contract. 

"The  Board  desires  your  legal  opinion 
whether  this  alleged  contract  entered 
into  at  that  time  is  valid  and  binding 
as  against  this  board,  under  the  Per- 
manent Registration  Aot  applicable  to 
Kansas  City,  Missouri,  approved  June 
30,  1937,  Laws  of  Missouri  1937,  page 
294  ff." 
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This  oontraot  was  enterad  into  on  april  23,  1937,  by 
tha  than  axlsting  Board  of  Klaotlon  Coaunlss loners  of  Kansas 
City.  Althou^  the  of  floe  of  election  oounlssloner  had  expired 
January  15,  1937,  still  the  ooBBalssloners  were  holding  over 
until  their  successors  were  appointed  and  qualified.  (Beotlon 
10567,  R.3.  Missouri,  1929)  !]^l8  board  was  operating  under 

authority  of  Chapter  61,  article  17  of  the  RcYlsed  Statutes  of  . 
Missouri,  1929,  and  It  was  not  until  June  30,  1937,  that  the 
law  repealing  Chapter  61,  Article  17  was  passed  and  apyroTcd 
by  the  Gk)veruor.  It  will',  therefore,  be  seen  that  the  legality 
of  the  action  by  the  board  oaist  be  determined  under  the  laws 
then  In  effect,  l.e.  Chapter  61,  Ar.tlcle  17,  H.S.  Missouri, 

1929. 


i>s  was  said  In  59  C.J.  170,  '*A  oontraot  made  by  state 
officers  under  statutory  authcnrlty  binds  the  state  notwith- 
standing the  subsequent  repeal  of  the  statute  authorizing  It**. 

Section  10567  proYldes  In  part  as  follows: 

"Said  four  election  commissioners  shall 
hold  their  office  until  January  15, 

1935,  and  until  their  successors  are 
appointed  and  qualified.  Successors 
shall  be  appointed  in  like  manner  for 
terjGDB  of  four  years,  and  until  their 
successors  are  commissioned  and 
qtiallfled;** 

Section  10570,  &.B.  Missouri,  1929,  proTldes  as 

follows : 

"Such  board  shall  proTlde  all  nec- 
essary ballot  boxes  and  all  registry 
books,  poll  books,*  tally  sheets, 
ballots , blanks  ond^  stationery  of 
erery  description,  with  printed 
headings  and  certificates,  and  other 
equipment  necessary  <Lnd  proper  for 
the  re^^stry  of  TOters  and  the  con- 
duct of  such  elections,  and  for  ewery 
• Incidental  ptirpose  connected  there- 
with. (Laws  1921,  p.  330,  para.  6)** 

Boards  have  two  classifications  of  powers  — gorern- 
mental  or  leglslatlwe,  and  proprietory  or  business*  In  the 
exercise  of  gOTerzuaental  or  leglslatlre  powers,  a board  In 
the  absence  of  statutory  prowls Ion,  cannot  make  contract 
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extending;  beyond  Its  own  terau  But  in  the  exerolelng  ot 
buslnesB  or  proprietary  power,  a board  nay  oontraet  aa  any  in- 
dlTidual  unleas  reatrloted  by  statutory  proTiaion  to  the  contrary* 
Illinola  Truat  and  Savings  Bankov*  Arkanaaa  City,  76  Fed*  271; 
Onaha  Water  Co*  v.  Onaha,  147- Fed*  1 (Appeal  dlaj^ased  270  U*S* 
584);  Indianapolis  v*  Indianapolis  Gas,  Li^^t  and  Coke  Co., 

66  Ind*  396;  Valparaiso  v*  Gardner,  97  Ind*  1;  First  National 
Bank  v*  i^nnetsburg,  157  Iowa  55,  tVostiBlnlster  Water  Co*  v* 
Westnlnister,  96  lud*  551;  ilerlin  Bros*  Co*  v*  Toledo,  20  Ohio 
C*C*  603;  Jacobberger  v*  ^ohool^ District,  122  Or*  124; 
liicCormick  v*  Hanover  Twp*,  246  Fa*  169* 

aS  was  said  in  Onaha  \.ater  Co*  v*  Oi£iaha,  supra, 
through  Circuit  J^ttige  Sandbornt 

'’A  city  has  two  classes  of  powers,  the 
one  legislative  or  governnental^  by 
virtue  of  which  it  controls  its  people 
as  their  sovereign,  the  other  proprie-  • 
tary  or  business,  by  means  of  which  it 
acts  and  contracts  for  the  private 
advantage  of  the  Inhabitants  of  the 
city  and  of  the  city  itself*  In  the 
exercise  of  powers  which  are  strictly 
governmental  or  legislative  the  of- 
ficers of  a city  are  trustees  for 
the  public  and  they  may  make  no  grant 
or  contract  which  will  bind  the  municipality 
beyond  the  terms  of  their  offices  because 
they  may  not  lawfully  circuiosoribe  the 
legislative  powers  of  their  successors* 

But  in  the  exercise  of  the  business 
powers  of  a city,  the  municipality  and 
its  officers  are  controlled  by  no  such 
rule  and  they  may  lawfully  exercise 
these  powers  in  the  same  way  and  in 
their  exercise  the  city  will  be  governed 
by  the  same  rules  which  control  a pri- 
vate individual  or  a business  corpor- 
ation under  like  olrcunstanoes  *** 

Therefore,  it  becomes  Important  to  ascertain  the 
power  to  be  exercised  by  a board  to  determine  the  binding 
effect  of  a contract*  70  A*L*R*  795* 

The  contract  binding  a board  for  printing  falls 
within  the  category  of  the  business  power  of  the  board  and 
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afi  Buoh,  the  board  my  ooatraot  as  any  IndlTldual  slnoe 
there  is  no  statutory  provision  to  the  contrary.  The  class- 
ification of  this  function  of  the  board  is  especially  pointed 
out  in  order  to  differentiate  the  situation  here  from  that 
which  existed  in  Tate  v. -School  District,  23  S.W.  2nd  1013, 
and  iislin  v.  Stoddard  County,  106  S.Vi.  2nd  472.  These  oases 
hold  that  if  the  board  is  a continuing  bo^  - that  is,  if 
all  the  neoibers  do  not  go  out  of  office  at  the  sane  tine,  but 
at  different  time  - then  such  board  nay  contract  beyond  the 
tern  of  sons  of  its  members,  but  if  all  go  out  together,  they 
cannot  contract  beyond  their  tern.  Those  cases  involve  con- 
tracts for  personal  services  and  they  fall  within  the  class- 
ification of  gDvernoiental  or  legislative  power. 

In  the  case  of  Liggett  v.  Kiowa  County  (1895)  6 Colo* 
App.  269,  40  rue,  475,  it  appeared  that  a board  of  ooxmty 
commissioners  contracted  for  the  county  printing  vdth  the 
plaintiff  for  a year,  that  a majority  of  the  board  went  out 
of  office  a few  days  later,  and  that  the  new  board,  holding 
the  contract  to  be  a nullity,  let  the  printing  go  to  another 
person.  In  an  action  for  breach  of  the  contract  with  the 
plaintiff,  the  coiirt  said: 

'*The  board  v/as  in  office;  it  had 
full  authority  to  act  with  refer- 
ence to  all  matters  vdil^  legitmately 
come  before  it  at  that  time;  and,  in 
the  absence  of  any  proof  showing 
fraud  and  collusion,  or  that  the 
agreement  must  of  necessity  be  so 
vitally  injurious  to  the  publio*s  in- 
terests us  to  render  the  agreement 
void  as  against  public  policy,  the 
contract  cannot  be  adjudged  invalid 
because  it  was  to  be  ooiupleted  after 
the  term  of  the  majority  of  the 
board  as  it  then  existed  should  have 
expired." 

In  Picket  i^iblishing  Co.  v.  Carbon  County,  36  Itont* 
88,  92  Pac.  524,  the  board  of  county  commissioners  were 
authorized  to  contract  for  the  county  printing.  A contract 
«as  made  for  such  printing  which'  would  extend  beyond  the 
term  of  office  of  soms  of  the  members  of  the  board.  The 
;3upreme  Court  of  Montana  held  that  the  contract  was  binding 
in  absence  of  fraud  in  its  making,  unless  the  contract  was 
void  as  against  public  policy.  The  court  said: 
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'*The  power  to  cialce  the  oontraot  le 
specif  ioally  graatad;  but  the  tiae 
when  such  power  shall  be  exercised 
is  not  limited  or  prescribed.  .There- 
fore we  say  that  the  proposition  is 
in contro Ter tibia  that  it  may  be  exer- 
cised at  any  time  during  the  term  of 
the  board,  when  a prior  oontraot  of 
such  work  has  expired  or  is  about  to 
e3q>ire,  and,  so  far  as  the  power  of  the 
board  is  concerned,  it  is  just  as  ample 
and  complete  the  last  week  of  the 
board*s  official  existence  as  at  any 
time  prior  thereto.  The  making  of 
such  a contract  at  a time  near  the 
close  of  the  official  career  of  an  out- 
going board  may,  in  some  instances, 
ssTor  of  bad  faith  or  eren  of  fraud; 
but  there  is  not  any  charge  of  bad 
faith  or  fraud  in  this  instance.  The 
board  haring  the  power  to  make  a print- 
ing oontraot  any  time  during  its  term 

xt  was  Talid  and  binding  upon  the 
new  board  as  upon  the  old  one  (Board 
of  Commissioners  of  Jay  County  t. 

Taylor,  abore),  in  the  absence  of 
fraud  in  its  making,  unless  the  con- 
tract is  Toid'  as  against  public 
policy." 

In  the  instant  case  we  presume  that  the  price  was 
fair  and  the  oontraot  was  entered  into  without  fraud  or 
collusion.  !nie  Supreme  Court  of  Missouri  in  ASlin  t. 
Stoddard  County  at  106  S.W.  gnd  472  said:  'Fraud  is  not 
presumed.  Contra,  right  rather  than  wrong  action  is  pre- 
sujtDBd,  if  presumption  may  be  indulged  in.  So  far  as  con- 
cerns plaintiff  alone,  that  oontraot  certainly  cannot  be 
said  to  indicate  bad  faith  on  the  part  of  the  court". 

As  to  whether  the  dxiration  of  the  oontraot  repre- 
sents an  unreasonable  time  as  would  sToid  the  oontraot  seems 
to  be  entirely  a question  of  fact  and  we  cannot  say  as  a 
matter  of  law  that  such  a time  is  unreasonable. 

The  second  question  presented  is  whether  the  failure 
of  the  board  to  enter  the  oontraot  in  the  minutes  would  in- 
ralidate  or  nullify  the  contract.  It  seems  to  be  the  rule 
in  relation  to  boards  that  where  the  mode  and  manxier  of 
contracting  is  not  prescribed,  nor  tbs  persons  or  agents  by 
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and  with  whom  oontracts  are  to  be  made,  the  boards  may  make 
oontraots  in  all  matters  neoessarlly  pertaining  to  them  in 
the  sane  manner  as  indiriduals.  15  C.J.  55£;  59  C.J.  175. 
Therefore,  the  failure  to  record  the  oontraet  in  the  minutes 
of  the  board  would  xiot  inTslidate  the  contract,  since  there 
is  written  contract  in  existence  signed  by  the  parties. 


CONCmaiON 


It  is,  therefore,  the  opinion  of  this  department 
that  boards  may,  in  exercising  their  business  or  proprietary 
power,  make  contraot5 extending  beyond  the  terns  of  its 
members.  In  the  absence  of  any  showing  of  fraud  and  col* 
lusion,  such  a contract  is  a ralid  one  and  binds  the  sub- 
sequent board.  The  failure  of  the  board  to  enter  such 
contract  in  its  minutes  does  not  in  any  way  Titiate  the 
contract  because  a board  in  exercising  the  business  power 
may  contract  as  an  indiTidual. 


Respectfully  submitted. 


OLLITIill  W.  NOLSN 
^sistant  Attorney  General 


iJPPROTcID  By: 


T 


(Acting)  Attorney  General 


AO*K:TaL 
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MOTOR  VUHICLES;  Exemption  of  taxicabs  from  control  by 

Public  Searvice  Commission, 


February  14,  1956. 


Honorable  Claude  T.  V/ood, 
Prosecuting  Attorney, 
Vaynesville , Missouri • 


Dear  Sir: 


■«e  are  in  receipt  of  your  request  unuer  date  of 
January  51,  1938,  relative  to  motor  vehicles,  which  is  as 
follows : 

"I  should  like  to  have  your  official 
opinion  upon  the  following  proposition: 

"a  yellow  taxicab  operating  in  Spring- 
field,  Missouri,  transports  two  passengers 
for  hire,  to-wit:  ten  cents  per  mile,  along 
highway  from  Springfield  to  Kolia, 
Missouri,  through  Pulaski  County,  Missouri. 
Present  information  and  for  the  purpose 
of  the  question  in  hand,  only  one  such 
trip  was  made.  Subject  had  no  certifi- 
cate of  convenience  and  necessity  nor  a 
permit  as  a contract  hauler. 

"Does  the  subject  come  within  the  exemption 
of  section  5265  K.  S.  Missouri,  1929,  as 
amended  by  laws  of  1937,  page  439,  or  does 
the  subject  under  the  above  circumstances 
come  in  conflict  with  the  prohibitions  of 
Article  8,  chapter  33,  K.  S.  Mo.  1929, 
as  amended  by  Laws  of  Missouri,  1931,  pages 
304  to  316  inclusive.” 
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I. 


Section  5265,  Laws  of  Missouri,  1937,  page  439, 

Is  as  follows: 

"The  provisions  of  this  act  shall  not 
apply  to  any  motor  vehicle  of  a carry- 
ing capacity  of  not  to  exceed  five  per- 
sons, or  one  ton  of  freight,  when 
operated  under  contract  with  the  federal 
government  for  carryinf?  the  United  States 
mall  and  when  on  the  trip  provided  In 
said  contract;  nor  to  any  motor  vehicle 
owned,  controlled  or  operated  as  a school 
bus;  nor  taxicab,  as  herein  defined;  nor 
to  motor  vehicles  used  exclusively  In 
transporting  farm  and  dairy  products  from 
the  farm  or  dairy  to  a creamery,  warehouse, 
or  other  original  storage  or  market,  and 
transporting  Stocker  and  feeder  livestock 
from  market  to  farm  or  from  farm  to  farm 
nor  to  motor  vehicles  used  exclusively 
In  the  distribution  of  newspapers  from 
the  publisher  to  subscribers  or  distributors. 

No  provision  of  this  act  shall  be  so  con- 
strued as  to  deprive  any  county  or  municipality 
within  this  state  of  the  right  of  police  con- 
trol over  the  use  of  its  public  highways,  or 
the  state  highway  commission  of  the  right  of 
police  control  over  the  use  of  state  highways. 
This  a ct  shall  not  apply  to  trucks  used  In 
work  for  the  state  or  any  civil  subdivision 
thereof." 

Section  5264,  subsection  (d) , Laws  of  Missouri,  1931, 
page  305,  Is  as  follows: 

"The  term  'taxicab,'  when  used  In  this 
act,  shall  mean  every  motor  vehicle 
designated  and/or  constznicted  to  accommo- 
date and  transport  passengers,  not  more 
than  five  In  number,  exclusive  of  the  driver, 
and  fitted  with  taximeters  and/or  using  or 
having  some  other  device,  method  or  system, 
to  Indicate  and  determine  the  passenger  fare 
charged  for  distance  traveled,  and  the 
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principal  operations  of  which  taxicabs 
are  confined  to  the  area  within  the 
corporate  limits  of  cities  of  the  state 
and  suburban  territory  as  herein  defined." 

Tour  letter  does  net  state  whether  or  not  you  know 
in  fact  that  the  taxicab  mentioned  is  of  the  character  and 
construction  and  has  the  equipment  required  by  said  sub- 
section (d)  of  Section  5£64,  or  whether  or  not  the  principal 
operations  of  the  taxicab  in  question  are  confined  to  Spring- 
field  and  adjacent  suburban  territory.  Howerer,  for  the  pur- 
pose of  this  opinion,  we  will  assvime  that  the  above  facts 
exist. 


Based  ujpon  the  above  assumption  of  facts,  under  the 
statute  Section  5265,  taxicabs  which  come  under  the  definition 
as  prescribed  by  subsection  (d)  of  Section  5264  are  exempt 
and  do  not  come  under  or  within  the  control  of  the  Public 
Service  Commission,  so  as  to  require  a taxicab,  under  such 
circumstances,  to  procure  a certificate  of  convenience  and 
necessity. 


II. 


I 


However,  it  is  possible  that  a constitutional  question 
could  be  raised,  respecting  the  right  of  exemption  allowed 
taxicabs  by  the  above  statute,  as  to  whether  or  not  such  exemp- 
tion is  discriminatory  and  hence  invalid. 

We  find  no  l^issouri  cases  dealing  with  the  exemption 
allowed  taxicabs  under  the  above  statute.  However,  a case  of 
interest  to  the  case  herein  concerned  is  Bacon  Service  Corpora- 
tion V.  Hubs,  248  Pac.  235,  wherein  the  court  said,  1.  c.  239: 

"The  respondent  next  contends  that 
the  exemption  of  ’taxicabs,  drays,  trans- 
fer vehicles,  and  other  like  city  vehicles 
which  do  not  run  over  regular  routes*  is 
such  an  exemption  as  disturbs  the  required 
uniformity  of  the  act.  It  is  apparent 
that  this  exemption  and  the  further 
exemption  of  hotel  busses  meeting  trains, 
cars,  or  boats  were  intended  to  apply  to 
those  who  are  engaged  in  the  business  of 
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operating  such  motor  vehicles  for 
hire  within  the  limits  of  incorporated 
cities.  As  such,  they  may  be  properly 
so  separately  classified  for  the  reason 
that  highways  within  municipalities  are 
usually  not  maintainable  directly  at  the 
expense  of  the  state  but  from  municipal 
revenues  derived  from  the  exercise  of 
municipal  powers  of  license  and  taxation, 
and  it  must  be  assumed  that  the  Legislature 
had  this  distinction  in  mind  in  limiting 
the  license  to  the  use  of  highways  main- 
tainable by  the  state  and  for  whose  main- 
tenance municipalities  are  not  responsible. 

"In  providing  for  the  exemptions  hereto- 
fore considered,  we  are  of  the  opinion 
that  the  Legislature  has  not  acted 
arbitrarily  nor  without  reason  in  making 
such  classifications.  We  do  not  intend 
to  hold,  however,  that  the  exemptions 
provided  for  in  section  9 of  the  act 
would  apply  to  operators  therein  mentioned 
who  are  en^^aged  also  in  the  business  of 
transporting  passengers  or  property  for 
hire  outside  of  incorporated  cities  as  the 
fact  in  each  case  may  appear." 

It  is  to  be  noted  that  where  taxicabs  operating  in 
Missouri  cities  (and  in  adjacent  suburban  territory)  confine 
such  operation  to  such  territorial  limits,  the  above  case  would 
apparently  sustain  the  validity  of  the  exemption  in  question 
here.  On  the  other  hand,  the  concluding  paragraph  (although 
probably  dictum)  in  the  case,  to-wlt: 

"In  providing  for  the  exemptions  hereto- 
fore considered,  we  are  of  the  opinion 
that  the  Legislature  has  not  acted 
arbitrarily  nor  vdthout  reason  in  making 
such  classifications.  We  do  not  intend 
to  hold,  however,  that  the  exemptions 
provided  for  in  section  9 of  the  act  would 
apply  to  operators  therein  mentioned  who 
are  engaged  also  in  the  business  of  trans- 
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porting;  passengers  or  property  for  hire 
outside  of  incorporated  cities  as  the 
fact  in  each  case  may  appear.” 

might,  or  could  be  used  in  argument,  at  least,  that  the 
exemption  as  to  taxicabs  under  the  Missouri  statute , /although 
the  operations  of  a taxicab  outside  of  the  territorial  limits 
defined  in  the  statute  constituted  the  minor  part,  or  eyen  were 
less  than  such  minor  part; of  such  operations  J was  discriminatory 
in  favor  of  taxicabs,  and  hence  invalid  as  unconstitutional. 


CONCLUSION. 


Assuming  that  the  taxicab  in  q.uestion  is  of  the 
character  and  has  the  equipment  as  set  forth  and  provided  for 
in  the  aforesaid  subsection  (d)  of  Section  5264,  and  confines 
its  principal  operations  to  Springfield  and  adjacent  suburban 
territory,  then,  unless  or  until  the  whole,  or  that  part  of 
said  Section  3265  relating  to  the  exemption  allowed  taxicabs 
should  be  held  unconstitutional,  it  is  our  opinion  that  such 
taxicab  is  not  required  to  procure  a certificate  of  convenience 
and  necessity  from  the  ixiblio  Service  Commission  of  l^issouri, 
because  its  operations  are  not  under  the  control  of  the  Com- 
mission. 


Respectfully  submitted. 


J.  W.  UUITINGTON, 

Assistant  Attorney  General. 

APPROVSD: 


J . . TAYLOR , 

(Acting)  Attorney  General. 


EUSCTIOMSi  Several  questiona  on  reglatratlon  of  Toterg  in  8t»Lotd.»« 


February  17,  1958 • 


/ ‘ 0 

( 

Board  of  Sloetlon  CooBlcoioneri 
For  the  City  of  8t«  Louie* 

208  South  Twelfth  Boulererd* 

St«  Louie*  Miasouri* 

4 

Gezrtlenent 


Thie  will  aeknowledge  roeeipt  of  your  letter  of  the 
8th  inatajot*  whioh  reada  aa  followat 

"The  Board  of  Eleotion  Caaaalaaionera  reapeot- 
fully  requeata  an  opinion  fron  you  regarding 
the  eaae  of  a reglaterod  Toter  triio  haa  mofred 
to  a new  addreaa  in  the  aaaie  Toting  proeinet 
and  who  offera  to  rote  without  haring  been 
tranaferred*  under  the  proriaiona  of  See> 
tion  18  of  the  Begiatratien  Aet  of  1957  (Lawa 
of  1957*  Page  256). 

"Tour  office  rendered  an  opinion  regarding 
thla  natter  under  the  foxaer  Regiatration  Aet* 
on  October  1*  1928*  and  again  on  January  16* 

1951.  The  Board  deairea  a ruling  under  the 
proriaiona  of  the  Aet  of  1957. 

"The  pertinent  proriaiona  of  the  Act  aeen  to 
be  Seotiona  12*  17  and  24*  alao  Seetion  10178 
of  the  Rerlaed  8tatutea  of  Miaaouri*  1929. 

There  are  two  aituationa  to  be  eonaidered* 
one  in  whioh  the  rotor  haa  nored  too  late  to 
tranefer  hla  regiatration  uxkler  Seetion  18* 
the  other*  in  whioh  he  haa  had  ample  time  to 
traxiafer  hia  regiatration  but  haa  not  done  ao. 

In  the  latter  eaae*  it  would  aeoa  to  make  a 
differenoe  whether  the  regiatration  at ill 
remaina  atanding  on  the  preoinot  regiater  or 
haa  been  eanoeled  by  the  Board.  In  that  eaae* 
the  rotor  would  hare  had  notioe  under  the  pro* 
riaiona  of  Seotlon  26. 


I 
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"Tho  Board  dosiros  also  to  bo  adrlsod  rogard- 
Izig  tho  right  of  t^poal  to  tho  Clreult  Court 
proridod  undor  Sootlon  27  of  tho  Aet  of  1987* 
Ihidor  tho  oorrosponding  soetion  of  tho  formr 
lanr*  Soetion  10697  E*8«  Ulssouri*  1929a  To^rs 
oho  had  BOTod  to  a tiofv  address  outside  tho 
proeinot  frosi  idiieh  they  eero  rogistorod  elaia- 
od  and  oxereisod  tho  ri^t  to  appeal  to  tho 
Cireuit  Court  fron  adrorso  dooisiens  of  tho 
Board*  oron  on  tho  day  proeoding  an  oloetion* 
and  soBMtimes  tho  Board  eas  ordered  hy  the 
Cireuit  Court  to  register  a Toter  after  the 
tisw  proridod  for  registration  under  tho  law 
had  ei^ired* 

"The  new  soetion  differs  froai  the  old  one  in 
one  important  respeot*  sdiieh  sesns  to  be  in- 
tended as  a liadtation  of  this  right  of  ap- 
peal* Thd  old  soetion  proridod  for  an  ap- 
peal all  oases  idiere  any  person  is  denied 
registration*'  The  new  soetion  adds  the 
worde  'who  makes  application  to  register 
within  the  time  fixed  by  this  Aet*'  idiieh 
would  exelude  last  ainate  appeals*  except  in 
eases  irtierein  the  Board  had  oaneeled  a regis- 
- tration  witliin  the  week  preceding  an  olee- 
tien*  The  rotor  is  allowed  three  days  in 
whleh  to  appeal  from  an  adrerae  deeision  of 
the  Board  (Section  27)* 

"The  Board  will  appreeiate  your  ruling  with 
^ referenoe  to  these  problsns  arising  under  the 

Aet  of  1987*” 


As  wo  read  your  letter*  you  make  two  inquiries*  and  we 
shall  answer  them  in  order*  The  first  qiuestion  ist  ”Is  a registered 
rotor  who  has  mored  to  a new  address  in  the  same  roting  preoinet*  but 
sdio  has  not  had  his  registration  transferred*  exititled  to  fotoT”  The 
answer  to  this  question  neoessitates  an  interpretation  of  the  Aet 
goreming  registration  and  eleetions  in  your  city*  same  being  fouzid 
at  pages  287  et  seq*  Laws  of  1937* 
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la  Intarpratlag  alaotlon  lac*a«  aa  vaa  aald  la  Naaea  t« 
Kaarbay*  251  Uo*  l«Oa  362 t 

"It  la  ri^t  vail  la  aattlag  out  to  ranlad  our- 
aalToa  of  aoaM  fondaakantala*  rlat  Uhlla  tha  rigbt 
to  Tota  la  aot  a Teatad*  aatural  right  in  a atriat 
aanaOf  yat  it  ia  a aonatitutional  right  in  thoaa 
aitisana  poaaaaaad  af  enuBoratad  aonatitutional 
quadifioationa*  (Conatitution*  art*  8*  aaa*  2*) 
It»ay  ba  ragulatad  by  atatuta  but  not  lightly  • 
daniad  or  abrogatad*  (Qaaa  t*  Erana*  244  Uo*  l*a* 

860)  Bewara  t*  Sadth*  111  Uo*  l*a*  65*)*8  * *" 


Again  in  tha  aaaa  opinion#  l*a*  888#  tha  eourt  aaidt 

"Elaatioa  lava  aiat  ba  liberally  eonatruad  in 
aid  of  tha  right  of  auffraga**  * *" 


Turning  to  tha  proriaiena  of  tha  lav  to  aaa  vho  ia  antitlad 
to  rota#  va  find  tha  follovingi  (Saetion  10178)* 


"L'rary  aala  aitiaan  of  tha  United  Stataa  and 
arary  nala  paraon  af  foreign  birth  idio  say  have 
daalarad  hia  intahtion  to  baocoia  a aitiaan  of 
tha  United  Stataa  aaaording  to  lav*  net  laaa  than  one 
year  zior  awra  than  five  yaara  before  ha  offara  to 
▼ota*  vho  ia  orar  tha  age  of  tvanty-ana  yaara*  poa- 
aaaaing  tha  following  qualifiaationa*  ahall  ba  an- 
titlad to  Tota  at  all  alaotiona  by  tha  paoplai 
Firat*  ba  ahall  hara  raaidad  in  tha  atata  one  year 
inaiadiataly  praaading  the  alaation  at  vhiah  ha 
offara  to  rota)  aaaond*  ha  ahall  hare  raaidad  in 
the  aounty*  aity  or  town  where  ha  ahall  offer  to 
Tota  at  laaat  aixty  daya  Ivmadlately  praaading 
tha  alaation)  and  aaah  Tatar  ahall  rota  only  in 
tha  townahip  in  ediioh  ha  raaidaa*  or  if  in  a town 
or  aity*  than  in  tha  alaation  diatrlot  therein  in 
vhiah  ha  raaidaa t * * •*" 
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Sootlon  12«  page  244a  245a  Laws  of  i9S7i 

"Erary  eitisan  of  tha  Unitad  Statasa  inelud- 
ing  ooaupants  of  soldiars*  and  sailors*  homasa 
who  is  ovar  tha  aga  of  twanty-ona  yaarsa  aho 
has  rasldad  In  tha  Stata  ona  yaar  iamadlataly 
praoading  tha  alaation  at  which  ha  offars  to 
TotOa  and  during  tha  last  sixty  days  of  that 
tiaa  shall  hara  rasidad  in  tha  city  whara  such 
alaation  is  bald*  shall  ba  antitlad  to  Tota  at 
all  alaotions  by  tha  paopla*  if  proparly  ragis- 
tarad.  unlass  ha  oonas  within  tha  following  ax- 
aaptionat  • ♦ *" 


Saotion  18«  paga  245.  Laws  of  1937* 


"Tha  Tota  of  no  ona  shall  ba  raoairad  by 
said  Judges  whose  nana  does  net  appear  upon 
sadd  ragistars  ais  a qualified  Totar  in  tha 
praeinat  whara  such  parson  offars  to  Tota." 


Tharafora.  tha  wotar  you  inquire  about  would  ba  antitlad  ta 
Tota  if  his  nans  appears  upon  tha  ragistars  "as  a qualified  Totar 
in  the  praeinat"  whara  ha  offers  to  rota. 

Tha  question  than  is  "Whan  is  a TOtar  properly  registered T” 
Turning  to  Saotion  2 of  tha  ^gistration  Aot»  wa  find  a raglstarad 
Totar  dafinad  as  fellows t 


"'Raglstarad  Voter*,  azoept  idiara  otherwise 
al early  stated,  shall  naan  tha  person  whoso 
naaa  appears  on  tha  registration  records  as  a 
qxxallfiad  Totar." 

It  would  seem,  tharafore.  that  tha  TOtar  you  inquire  about 
in  tha  foregoing  question  is.  at  tha  tine  ha  offars  to  Tota.  a ragls- 
tarad  Totar.  and  his  name  does  appear  upon  the  ragistars  as  a qusilifiad 
▼Otar  in  tha  preeinat  whara  ha  offars  to  rota.  ■ ' 
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You  aontlon  in  your  inquiry  Sootion  18  of  the  kot,  vhleh 
rolotoe  to  the  tronefor  of  registration*  said  Sootion  18  reading  in 
part  as  follows* 

"Any  registered  Toter  who  ehanges  his  address  with- 
in the  eity  way  at  any  tiae  until  fiws  days  preced- 
ing any  eloetion  transfer  his  registration  by  send- 
ing to  the  Board  a signed  application  for  transfer 
or  by  appearing  in  person  at  any  offiee  of  the  Board 
and  asking  applieation  for  tranter,*  * 

It  will  be  seen  that  Sootion  18  prorides  that  a rotor  sdio 
has  changed  his  address  aay  apply  for  transfer  of  his  registration  to 
his  new  address*  but  nothing  Is  said  as  to  the  effect  of  his  failure 
to  Bake  sueh  applioation.  The  law  does  not  say  he  shall  be  doprired 
of  his  rote  unless  hs  arails  hiaself  of  this  pririlege  of  transfer. 
We  think  that  in  eonsidering  this  section  we  should  follow  the  rule 
announeed  in  Nanoe  r*  Kearbey*  supra*  l«e«  S8S*  sdiioh  is  in  the  fol- 
lowing language* 

"The  uppemost  question  in  applying  statutory 
regulation  to  detemins  the  legality  of  rotes  east 
and  counted  is  whether  or  not  the  statute  itself 
nakes  a speeified  irregulatiry  fatal.  If  so* 
courts  enforee  it  to  the  letter*  If  not*  courts 
will  not  be  astute  to  make  it  fa'tel  by  Judicial 
construction,*  * * Again  (pp,61-2)«  'If  the  law 
itself  declares  a specified  irregularity  to  be 
fatal*  the  courts  will  fellow  that  eoBsoand  ir- 
respectire  of  their  risws  of  the  isiportanee  of 
the  requirsBont*  (Ledbetter  r*  Hall  (1876)*  62  Ho, 

422)*  In  the  absence  of  sueh  declaration*  the 
Judiciary  endearor  as  best  they  nay  to  disoem 
whether  the  dwriation  froB  the  prescribed  foxBS 
of  law  had  or  had  net  so  rltaOL  an  influence  on 
the  proceedings  as  probably  prerented  a free  «uid 
full  expression  of  the  popylar  will,*  * *'" 


The  saae  rule  was  followed  in  the  case  of  State  ex  rel*  r* 
Brown*  85  8,W,  (2d)  104*  wherein  the  Suprene  Court  in  discussing  the 
failure  of  a roter  to  costply  with  certain  directions  of  the  law  said* 
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"*  * *The  statute  does  not  presorlbe  the 
eonsoquenees  of  the  failure  of  an  appl leant 
either  to  file  his  applleatlon  not  later  than 
the  fourteenth  day  preoodlng  the  election  or 
to  appear  before  the  eleetlon  eonalsslbners  on 
Ifenday*  Tuesday,  or  Wednesday  of  the  first  week 
prior  to  ^e  eloetloni  it  does  not  declare  that 
a failure  of  an  applicant  in  cither  of  the  two 
respects  mentioned  shall  preclude  his  right  to 
bo  registered*  Now  erery  person  haring  the 
quallfleatlens  prescribed  by  the  Constitution 
has  the  right  to  rote,  and  the  sole  objeetire 
of  the  statute  is  to  detemlno  the  indirlduals  iriio 
possess  those  qualifications  ani  make  a public 
record  thereof**  • *■ 


If  the  rotor  changes  his  address  rery  long  before  election 
the  natter  will  probably  cone  to  the  attention  of  'Uie  Board,  so  that 
the  proceedings  prorided  fcr  in  Sections  24  and  26  of  the  Act  will  be 
called  Into  play.  It  will  be  obserred,  howerer,  that  eren  by  these 
latter  two  sections  the  penalty  for  failure  of  the  rotor  to  heed  the 
notices  of  the  Besird  to  apply  for  transfer  of  his  registration  is 
eanoellation  of  his  registration. 

If  the  Board  sails  up<ni  a rotor  to  apply  for  transfer  of  his 
registration  and  'Uie  rotor  ignoree  the  notices  and  requests  of  the 
Bosurd,  his  registration  will  be  cancelled,  and,  therefore,  when  on  elee- 
tlon day  he  offers  to  rote,  his  name  will  not  be  found  upon  the  registers 
as  a qualified  rotor  In  the  precinct  where  he  offers  to  rote.  He  could, 
therefore,  not  rote  because  net  properly  registered  in  that  precineti 
but  if  such  oaneellatlen  of  his  registration  has  not  taken  place,  he 
would  be  registered  as  a qualified  roter  in  the  precinct  where  he  of- 
fers to  rote,  and  heneo  he  would  be  entitled  to  rote  under  Sections 
12  and  18  of  the  lot,  as  well  as  under  Section  10178  B,  S.  Uo,  1929, 

The  Legislature  has  given  the  Board  authority  to  oompel  rotors 
to  transfer  Iheir  registration  by  glring  such  Beard  suthorlty  to  cancel 
their  registration  if  they  refhse  to  apply  for  transfer  after  certain 
notices  and  requests  hare  been  glren  them,  and  thus  the  Board  has  power 
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to  koep  rogiatratlon  lists  up  to  data*  Howeror*  the  Logislaturo  has 
not  said  that  if  rogistrations  aro  not  transfsrrod  idian  rotors  ehango 
thsir  addrossos,  such  rotors  shall  loso  thoir  rotos.  It  may  bo  tho 
Logislaturo  ororidod  tho  raothod  sot  out  in  Sootion  18  for  tho  rotor  to 
roluntarily  apply  for  transfor  of  his  rogistration,  in  ordor  that  ho 
ni^t  haro  his  registration  trauisferrod  in  a isoro  siciplo  inaimor  than 
by  miting  for  the  action  of  tho  Board  under  Sections  24  and  26*  At 
any  rate*  the  Legislature  has  not  said  that  failure  to  msJee  suoh  rol- 
untary  application  for  transfor  will  deprire  tho  rotor  of  his  right 
to  rote*  On  tho  contrary*  tho  Legislatnro  has  said  that  if  on  oloe- 
tion  day  tho  rotor  is  registered  as  a qualified  rotor  in  tho  procinot 
at  iriiioh  he  offers  to'  rote*  ho  is  entitled  te  rote* 


COMCLUSIOH. 

It  is*  therefore*  tho  opinion  of  this  offioe  that  a registered 
rotor  in  tho  City  of  8t*  Louis*  who  has  morod  to  a now  address  within 
tho  procinot  whore  ho  Is  registerod*  but  uhoso  registration  has  not 
been  transferred*  is  entitled  to  rote  in  such  preeinet* 


II*  ‘ 

Tour  second  question*  as  wo  interpret  your  letter*  is*  ’’Does 
a person  who  has  been  denied  registration  by  the  Board  hare  tho  rif^t 
of  appeal  unless  his  application  for  registration  was  node  within  the 
time  fixed  by  tho  Aot  within  sdiioh  rotors  may  apply  to  bo  rogistorodt* 

It  is  axlasatle  that  there  is  no  right  of  appMl  at  eonson 
law*  and  that  the  right  of  appeal  io  {sirely  statutory*  as  was  said 
in  Turr  r*  Terminal  Railroad*  277  Mo*  l*o*  288 t 

"Sinoe  appeals  aro  natters  adiioh  aro  wholly  gorom- 
ed  by  statute*  it  follows  that  where  there  ie  no 
statute  alloaring  an  appeal*  no  appeal  will  lie*” 


Sootion  27  glreo  the  right  of  appeal  to  a person  adio  has  ap- 
plied for  registration  within  the  tine  fixed  by  the  Aot*  and  iriio  has 
been  denied  registration!  fo  ikat  olass  of  applioanis  the  statute 
has  giron  the  x*i0it  of  ^>poal*  but  it  has  not  girsn  the  ri^t  of  ap- 
peal to  any  appliosuats  other  than  those  who  nako  application  to  re- 
gister within  tho  tine  fixed  by  tho  Aot* 
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COlfCLDSIOW. 

It  ia»  thorofore*  the  opinion  of  this  offioo  that  a person 
in  the  City  of  8t*  Louis  uho  applies  for  registration  after  tlto 
tine  fixed  by  the  Registration  Aot,  page  287.  Lscws  of  1987»  and  is 
denied  registration  by  the  Board  of  Eleetion  Cansiesienerst  does  not 
haTS  the  right  of  appeal  to  the  eireuit  eotnrt*  We  do  not  nean  to 
held  that  soeh  a Toter  night  not,  under  eertain  oireumstanoes*  hare 
other  renedy«  but  ee  nerely  say  he  -woiild  net  haae  the  right  of  ap- 
peal* 


Respeetfully  subBtitted* 


HARRT  H.  KdT 

Assistant  Attorney-General 


APPROVSDi 


J*  E.  TAYLOR 

(Anting)  Attorney-General* 
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ELECTION 


--  Inmates  of  certain  homes  and  shelters  in 

St.  Louis  not  disqualified  to  vote;  from  what 
address  such  persons  should  be  registered* 


March  8,  1936 


0 


hoard  of  Election  Commissioners 
For  the  city  of  St.  Louis 
208  South  Twelfth  Blvd. 

St.  Loxiis,  Missouri 


Gentlemen: 


This  will  acknowledge  yoiir  letter  of  March  1, 
1958  requesting  an  opinion  from  this  department,  which 
letter  reads  as  follows: 


"On  September  25,  1937,  the  Board  of 
Election  Commissioners  requested  an 
opinion  f rom  you  regarding  qualifica- 
tions as  voters  of  persons  residing 
in  certain  homes  ai:d  shelters  conducted 
and  maintained,  either  in  whole  or  in 
part,  by  the  City  of  Saint  Louis; 
namely,  a shelter  for  white  wcnen  at 
913  Aubert  Avenue,  a shelter  for 
colored  women  at  2726  Fine  Street,  a 
home  for  men  at  2207  Chestnut  Street, 
and  a shelter  known  as  the  Ozanam 
Shelter  for  Men,  3226  Montgomery 
Street.  The  first  three  are  homes 
maintained  by  the  City  and  the  fourth 
is  mainly  maintained  by  the  Organized 
Catholic  Charities  with  the  aid  of  a 
contribution  from  the  City.  The  in- 
mates of  the  first  three  institu- 
tions are  furnished  lodgings  free 
by  the  City  and  at  the  expense  of 
the  City,  end  in  the  first  two,  meals 
are  furnished  by  the  City,  at  City 
expense,  and  in  the  third,  the  in- 
mates are  furnished  with  food  tickets 
by  the  City,  at  City  expense,  when 
requested.  About  one-half  of  the  in- 
mates have  been  a aiding  for  and  re- 
ceiving these  food  tickets. 
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"Ab  the  matter  was  iirgent  at  the  time 
the  letter  above  referred  to  waa 
written,  you  were  requested  to  render 
an  opinion  by  telegram,  which  you 
were  kind  enough  to  do*  You  stated 
definitely  that  these  Institutions 
were  not  poorhouses  within  the  mean- 
ing of  the  Constitution  and  L«ws  of 
Uissouri* 

"The  question  arises  again  under  the 
provisions  of  the  Act  of  1957,  Laws 
of  1937,  Page  235,  and  the  Board  is 
anxious  to  obtain  a further  statement 
of  your  opinion  in  this  matter*  Is 
it  your  opinion  that  under  the  new 
Law  the  status  of  these  institutions 
remains  uxichanged? 

"Your  telegram  states  'Copy  of  opinion 
to  Mrs*  W*  H.  Henton,  Doniphan,  Mis- 
souri, follows'*  This  opinion  is 
missing  fr(»n  our  files*  Coxild  we 
have  another  copy? 

"A  further  question  arises  regarding 
the  proper  manner  of  registering 
such  residents,  assuming  that  they 
are  otherwise  qualified*  Section 
16  (2)  provides  that  the  address  of 
each  applicant  for  registration  shall 
be  entered,  'including  floor  or  apart- 
ment or  room  numoer ' * Some  of  the 
institutions  have  numbered  beds  but 
do  not  have  numbered  rooms  or  apart- 
ments, and  as  the  guests  are  largely 
transients,  they  are  not  assigned  to 
a partiSular  bed  or  floor  for  a longer 
period  than  two  weeks* 

"Would  the  Btatxis  of  these  people  be 
similar  to  that  of  boarders  or  roomers 
in  a privately  operated  home? 

"Is  it  sufficient  to  list  such  resi- 
dents by  stating  the  house  nxsnber  only?" 
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The  persons  to  vote  In  this  State  ere  enumerated 
in  Article  VIII,  Section  ^^Constitution  of  Missouri,  which 
reads  as  follows) 


"All  citleens  of  the  United  States, 
Including  occupants  of  soldiers* 
end  sailers'  homes,  over  the  age 
of  twenty^one  years  who  have  re- 
sided in  this  state  one  year,  and 
in  the  coxmty,  city  or  tewn  sixty 
days  imnediately  preceding  the  elec- 
tion at  which  they  offer  to  vote, and 
nootho*  person,  shall  be  entitled  to 
vote  at  all  elections  by  the  people; 
provided,  ho  idiot,  no .insane  person 
and  no  person  while  kept  in  any 
poor-house  at  public  expense  or 
while  confined  in  any  public  prison 
shall  be  entitled  to  vote,  and  per- 
sona convicted  of  felony,  or  crime 
connected  with  the  exercise  of  the 
right  of  suffrage  may  be  exclxided 
by  law  from  the  right  of  voting," 


It  is  apparent  from  your  letter  that  the  persons 
you  inquire  about  are  qxiallfled  to  vote  in  all  respects 
unless  the  fact  that  they  are  inmates  of  the  homes  and 
shelters  you  mention  brings  them  within  the  constitutional 
exception  of  being  "kept  in  a poor-house  at  public  expense. 
This  leads  \ia  to  a determination  of  what  is  a poor-house. 

It  shoxild  be  observed  that  there  was  no  provision 
in  the  Constitution  of  1865  which  disqualified  persons 
kept  in  poor-houses  at  public  exi>en8e  from  voting.  That 
provision  was  voted  into  the  Constitution  of  1876  by  the 
people,  as  appears  in  Article  VIII,  Section  8.  In  1924, 
the  provisions  of  said  Section  8 were  Incorporated  into 
Article  VIII,  Section  2 heretofore  quoted. 

In  constrtiing  the  language  of  the  Constitution, 
we  think  that  the  general  and  ordinary  meaning  ot  words 
as  they  are  understood  by  the  people  voting  said  Consti- 
tution, should  be  inquired  into.  Such  rule  of  construc- 
tion has  been  stated  thus) 
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"Words  must  be  uziderstood  In  their 
general  and  popular  sense,  as  the 
people  who  voted  on  the  Constitu- 
tion  imder stood  them,  and  we  should 
not  go  beyond  this  meaning  tmless 
the  langu::ge  is  so  ambiguous  that 
we  need  to  ascertain  the  mischief 
to  be  remedied,  busier  v.  Snyder, 

282  Pa.  St.  440,  128  Atl.  80." 

"It  Is  a cardinal  rule  of  construc- 
tion that  the  language  of  a State 
Constitution,  more  then  that  of  any 
other  of  the  written  laws,  la  to  be 
taken  in  Its  general  and  ordinary 
sense.  The  reason  for  the  rule 
lies  in  the  fact  that  Its  makers 
are  the  people  who  adopt  It.  Its 
language  Is  their  language,  and 
words  employed  therein  have  neanlng 
as  the  generality  of  the  people  un- 
derstand them.  Bronson  v.  Syverson, 
88  Wash.  264,  152  Pac.  1059." 


It  shovild  therefore  be  helpful  to  trace  the  history 
of  registration  regarding  "the  poor"  In  this  State.  The 
care  of  the  poor  has  beer  a matter  of  governmental  concern 
In  this  State  ever  since  It  has  been  a State.  By  an  act  of 
the  General  Assembly  of  the  Territory  of  Mlssoxirl,  approved 
January  2,  1615,  found  at  p.  540,  VoL  1,  Missouri  Territorial 
Laws,  the  people  of  this  State  defined "poor  persons"  and  pro- 
vided for  their  support  in  the  following  language! 

and  every  county  In  this  terri- 
tory shall  relieve,  support  and  main- 
tain Its  o^  poor,  such  as  the  lame . 
blind,  sick  and  other  t^ersone , who 
from,  age  and  Infirmity  are  unable  to 
support  hlrcself  or  herself,  and  who 
liave  no'  suifficlent  estate  of  tHelr 
own,  and  who  has  resided  nine  months 
next  preceding  the  time  of  any  order 
being  made  respecting  such  persons. 

In  the  county,  and  who  has  not  moved 
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from  any  other  county  for  the  purpose 
of  Imposing  the  charge  of  keeping 
such  poor  person  in  the  county  where 
he  or  she  nay  have  last  lived  for 
the  time  aforesaid. 

”2.  The  courts  of  common  pleas  in  their 
respective  counties • on  the  informa- 
tion of  any  justice  of  the  peace  of 
the  county  where  any  poor  person  may 
have  resided  for  the  space  of  time 
in  the  first  section  of  this  act  men- 
tioned, or  on  the  knowledge  of  the 
judges  of  said  court,  or  any  of  them, 
that  such  person  is  lame,  blind  or 
sick  and  thereby  yiable  to  support 
himself  or  herself,  or  from  age  and 
infirmity  unable  to  support  tum  or 
herself,  and  has  no  surriclent  es- 
tate for  that  purpose.  — AiSTon  such 
court  being  satisfied  of  the  truth  of 
such  information,  it  shall  be  their 
duty  from  tirre  to  time,  and  as  often 
and  for  as  long  a time  as  it  may  be 
necessary  to  provide  at  the  expense 
of  the  county,  for  the  support  and 
maintenance  of  such  poor  person,  and 
to  order  from  time  to  time  tHe de- 
fraying of  such  expense  by  drawing 

orders  on  the  treasury  of  such  county. 

■ 


The  foregoing  territorial  law  was  repealed  (p. 
600,  Sec.  15,  R.  S.  Mo.  1826)  and  in  the  revision  of 
1826  a new  act  was  Included  (p.  618,  R.  S.  Mo.  1826) 
which  used  the  same  language  as  the  territorial  act  ex- 
cept that  it  referred  to  counties  of  the  State  instead 
of  the  counties  of  the  territory.  So  far  as  the  defi- 
nition of  "the  poor*  is  concerned,  this  later  act  is 
Identical  with  the  territorial  act  aforesaid.  By  an 
act  of  the  Oenei al  Assembly,  appTOved  January  29,  1856, 
found  at  p.  448,  R.  S.  Mo.  1856,  the  same  definition  of 
"the  poor"  is  carried  forward. 


tiarch  8,  1938 
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Thls  act  of  1836  Is  Identical  with  the  act  of 
1826  Insofar  as  matters  pertinent  to  oior  discussion 
are  concerned.  In  1846  the  General  Assembly,  by  an 
act  fotind  at  p.  798,  R.  S.  ko,  1846,  distinctly  de- 
fined "the  poor"  In  the  following  language: 

"Sec.  2.  Aged,  Infirm,  lame,  blind 
or  sick  persons,  who  are  unable  to 
sUi,port  themselves,  shell  be  deemed 
poi  r persons." 


The  act  of  1846,  supra,  also  provided  tluit  the 
county  cotu’t  could  erect  a pcor-house,  and  provided  that 

"Sec.  9.  V.henever  such  poor-house  Is 
erected,  the  co\mty  co\irt  shell  have 
pov.er  to  appoint  a fit  end  discreet 
person  to  superintend  the  stme,  and 
the  poor  who  may  be  kept  thereat,  and 
to  allow  such  superintendent  a reason- 
able compensation  for  his  services,  a-ic 

"Sec.  11.  The  coxmty  court  shall  have 
power  to  make  all  necessary  end  proper 
orders  and  rules  for  the  support  and 
goverranent  of  the  poor  kept  at  such 
poor-house,  and  for  supplying'  them 
with  the  necessary  raw  materials,  to 
be  converted  by  their  labor  Into 
articles  of  use,  end  for  disposing 
of  the  products  of  such  labor  and 
applying  the  proceeds  thereof  to  the 
support  of  the  Institution." 


The  foregoing  definition  found  In  the  Laws  of 
1846  was  carried  forth  In  the  revision  of  1866,  and 
similar  provisions  as  to  the  poor-house  were  likewise 
Carried  forth  (1.  1164,  R.  S.  Ko.  1865).  In  1866,  by 
an  act  found  at  p.  232,  R.  S.  I'.o,  1866,  the  General  As- 
sembly adopted  the  following  definition  for  "the  poor": 
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"Aged,  Inflrri,  lair.e,  blind  or  sick 
persons,  v;ho  sre  unable  to  support 
themselves,  and  v/hen  tiiere  are  no 
other  persona  required  by  law  and 
able  to  ralntain  there,  shall  be 
deer.ed  poor  persons." 


Llkev;ise,  the  revision  of  1865  carried  forvvard 
the  provisions  as  to  the  poor-house  and  the  iiTanageinent 
thereof* 


The  definition  of  "poor  persons",  as  found  in 
the  revision  of  1865,  supra,  has  been  carried  forv/ard 
in  all  revisions  of  the  statutes  from  that  time  to  the 
presen^i  time,  and  now  appears  as  Section  12951,  fi.  S, 

Ko.  1929,  and  likewise  the  provisions  as  to  the  poor- 
house  have  been  carried  forward  in  substantially  the 
same  fprir,  throtigh  succeeding  revisions,  and  now  appear 
in  R.  S.  Mo.  1929  as  Section  12958,  12960. 

t 

i 

It  will  be  seen  from  the  forgoing  history  of 
the  leglstratlon  regarding  poor  persons,  that  the  people 
who  voted  the  Constitution  of  1875  generally  understood 
the  term  "poor-house"  to  mean  the  place  v/here  the  aged, 
infirm,  lame,  blind  or  sick  persons  who  were  unable  to 
support  themselves"  were  kept  at  public  expense.  The 
"poor-house"  had  been  an  established  institution  for 
many  years  before  the  Constitution  of  1875  was  voted, 
and  we  must  assume  that  when  the  people  voted  the  pro- 
visions into  that  Constitution,  that  persons  "while 
kept  at  any  poor-house  at  public  expense"  co\ild  not 
vote,  they  understood  "poor-house"  to  be  the  v/ell  estab- 
lished institution  known  in  each  county  of  the  State,  or 
at  least  a place  where  "aged,  infirm,  lame,  blind  or 
sick  persons  are  unable  to  support  themselves"  are 

kept.  As  thv  Constitution  spoke  the  lan^-uage  of  the 
people,  then  the-i-ordinary  meaning:  of  tlie  term  "poor- 
house",  which  had  been  established  and  recognized 
throu^jh  the  jears  prior  to  1875  by  all  of  the  Leglsla- 
tvires  of  the  people,  must  be  accepted  as  the  meaning 
of  that  term  in  the  Constitution. 
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Prom  the  description  of  the  shelters  and  homes 
contained  In  your  letter,  we  do  not  believe  these  pieces 
are  poor-houses  In  the  eyes  of  the  law,  and  especially 
as  mentioned  In  Article  VIII,  Section  2 of  the  Constitu- 
tion of  Missouri.  There  Is  nothing  to  Indicate  that  the 
Inmates  are  "aged.  Infirm,  lame,  blind  or  sick  persons.” 
We  assxitne  that  the  Innates  are  people  who  are  out  of  em- 
ployment and  are  without  means  of  support  at  the  present- 
time,  but  we  do  not  believe  that  the  places  where  these 
people  are  kept  qualify  as  poor-houses,  as  that  term  Is 
understood  In  our  law. 

In  the  case  of  Hsle  vs.  Stlmson,  198  ko.  134, 
Judge  Lamm,  In  passing  on  whether  old  soldiers  kept  In 
the  Soldiers'  Home  at  St.  James,  kllesooirl,  were  being 
"kept  In  a poor-house  at  public  expense"  said:  (l.c.  165) 

"The  statutes  and  constitution  of  such 
. a State  must  not  be  construed  as  un- 
grateful or  unpatriotic,  and  it  would 
be  a pitiable  Incentive  to  patMotlsm 
to  hold  up  before  Its  decrepit  de- 
fenders deserted  by  fortune,  the  picture 
of  being  regarded  for  their  sacrifices 
and  valor,  with  the  brand  of  a pauper 
Tinder  the  roof  of  a poorhoTise,  where. 

In  the  language  of  the  statutes  regu- 
lating such  Institutions  (R.  S.  1899, 
sec.  9002)  the  superintendent  thereof 
'shall  have  power  to  cause  persons 
kept  In  such  poorhouse  who  are  able 
to  do  useful  labor,  to  perform  the 
same  by  reasonable  and  humane  co- 
ercion*. " 


We  think  the  foregoing  quotation  clearly  shows 
that  the  Supreme  CoTirt  understood  the  term  "poor-house" 
to  be  the  poor-house  referred  to  in  Article  IV,  Chapter 
90,  R.  S.  Mo.  1929,  which  Is  the  outgroirth  of  the  poor- 
house  first  established  In  1846,  as  heretofore  pointed 
out. 


YoTir  next  Inquiry  is  regarding  the  address  from 
which  these  persons  shoTild  be  registered.  Section  16  (2), 


Board  of  J:.lectlon  Conini 


luarch  8,  1938 


p,247,  i^v.s  Lo.  1937,  provides  that  the  ’’address,  in- 
cluding floor  or  apartnent  or  room  nmber;”  shall  oe 
entered  on  the  application  for  registration.  It  seems 
to  us  that  a substantial  compliance  irlth  this  pro- 
vision T/ould  be  a listing  of  the  street  address  where 
the  party  resides,  together  with  the  number  of  the  room 
or  floor  in  the  building  at  such  address.  If  such  rooms 
and  floors  were  nuiiibered,  but  if  the  party  hr^s  no  defi- 
nite roor.:  or  floor  numbno*,  then  the  street  address 
would  be  sufficient.  It  would  seejr.  to  us  that  the  people 
Inqiilred  about  would  be  similar  to  roomers’  at  privately 
operated  homes,  and  that  reglsti'ation  by  house  number 
only  wotild  ue  sufficient. 


COUCLJSION 


It  Is,  therefore,  the  opinion  of  this  office  that 
the  Inmates  of  the  shelter  for  white  women  at  913  Aubert 
Avenue,  the  shelter  for  colored  women  at  2728  fine  Street, 
the  home  for  men  at  2207  Chestnut  Street  and  the  shelter 
known  as  tlie  Ozanain  Shelter  for  i»len,  3226  Kontgoirery 
Street,  all  In  tlio  city  of  St.  Louis,  are  not  disquali- 
fied from  voting  by  reason  of  their  being  kept  at  these 
places  at  public  expense,  since  these  places  are  not 
poor-houses.  It  Is  also  our  opinion  tliat  where  such 
Inmates  do  not  have  a definite  room  or  floor  In  such 
shelters  end  homos,  their  registration  apillcation 
sliould  sliow  the  address  of  the  iior.e  Itself,  and  that  the 
showing  of  such  an  address  v/ould  be  a substantial  com- 
plirnce  with  the  registration  law  governing  your  city. 


Kespectfully  submitted. 


HAKv:^  H.  llkY 

Assistant  Attornej  General 


AI'lhOVLD; 


J.  : . TAYLPR 

(Acting)  Attorney  General 


HBK:PE 
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ELECTIONS  — Bo*j?d  of  E^e  ctlon  Commlsslonera  of  St.  Louis  have 
five  whole  days  Irmnediately  preceding  any  election  within 
which  to  make  transfers  of  registration. 


March  9, 


1938.  31  ^ 


Board  of  Election  CominlsslonerB 
For  the  city  of  St.  Lotiis 
208  South  1‘welfth  Blvd. 

St.  Louis,  Ills  sour  1 


Gentlemen: 


This  will  acknowledge  your  letter  of  i/iarcli  1, 
1938,  which  reads  as  follows: 

"The  Board  of  Election  Comi’lssloners 
respectfully  requests  your  opinion 
concerning  the  proper  Interpretation 
of  the  w6rds  'until  five  days  pre- 
ceding any  election'  occurring  in 
Section  18  of  the  Act  relating  to 
registration  in  the  City  of  Saint 
Louis,  (Laws  of  1937,  i^age  235). 

"Is  this  section  to  be  construed  as 
giving  the  Board  five  whole  days 
immediately  preceding  any  election 
within  which  to  r.£ke  such  transfers 
or  as  giving  to  the  applicant  for  a 
transfer  all  of  the  fifth  day  pre- 
ceding such' election? 

"To  take  a concrete  illustration,  the 
date  of  the  election  to  determine  the 
School  Tax  Rate  in  the  City  of  Saint 
Louis  is  April  5,  1938.  Which  is  the 
last  day  upon  which  a registered 
voter  can  be  transferred,  karch  30th 
or  March  3lBt?" 


The  provision  of  the  law  (Sec.  18,  p.  249,  L. 
1937)  which  contains  the  words  you  desire  our  inter- 
pretation of  reads  as  follows: 
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"Any  registered  voter  v;ho  changes 
his  address  within  the  city  may 
at  any  time  \intll  five  days  pre- 
ceding any  election  transfer  his 
registration  by  sending  to  the 
Board  a signed  application  for  trans- 
fer or  by  appearing  In  person  at 
any  office  of  the  board  and  making 
application  for  transfer.  " 


A determination  of  your  question  requires  con- 
sideration of  the  meaning  of  the  word  "until." 

The  general  rule  for  determining  whether  the 
word  "until"  Is  a word  of  Inclusion  or  exclusion  has 
been  stated  thus: 


"No  general  rule  can  be  laid  down 
to  determine  whether  the  word 
•until'  Is  a word  of  Inclusion  or 
exclusion.  A strictly  literal 
definition  would  doubtless  make 
It  one  of  exclusion,  but  popxilar 
use  Is  qxilte  as  likely  to  give  It 
an  Inclusive  as  an  exclusive 
sense.  The  use  of  the  word  In 
particular  Instances  may  be  such 
as  to  leave  no  doubt  as  to  the 
meaning,  and.  In  such  cases,  the 
covirt  will  give  It  the  meaning 
Intended.  Thus,  If  a lease  Is 
given  until  the  1st  of  ^rll, 
there  could  be  no  question  that  It 
wotild  expire  with  Larch;  while, 
on  the  other  hand.  If  a lender 
told  a borrower  that  he  could 
have  the  money  borrowed  \intll  the 
16th  of  the  month,  few  people 
would  doubt  that  repajmcnt  on 
the  16th  would  ccanply  with  the 
agreement. " 


- 16  A.  L.  R.  1094-1096 
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The  Supreme  Court  of  klssoxirl.  In  the  case  of 
Jewell  Ke&lty  Company  vs.  Dlerks,  18  S.  W.  (2d)  l.c. 
1047,  has  annoxinced  the  following  rvile  for  determin- 
ing the  construction  to  be  placed  upon  the  word  "until 

"A  strictly  liberal  definition  of 
the  T.ord  would,  no  doubt,  make  It 
a word  of  exclusion,  but  we  think 
It  shoxild  be  construed  in  rela- 
tion to  the  subject-matter  and 
intent  of  the  Instzaiment  In  which 
It  la  used,  and  from  such  con- 
struction determine  whether  or  not 
the  connection  In  which  It  Is  used 
Indicates  an  Intent  to  Include  or 
exclude  the  date  named." 


* The  general  mile,  therefore,  seems  to  be  that 

the  word. "until"  Is  a word  of  exclusion,  unless  the 
context  wherein  It  Is  used  clearly  Indicates  the  oppo- 
site meen5ng.  Following  this  general  rultb,  we  thlr^ 
that  the  phraee  "urt^l  five  days  preceding  any  elec- 
tion" means  excluding  the  five  days  preceding  any 
election. ^ Had  the  phrase  read  "until  the  FIFTH  day 
preceding,  "any  election",  there  might  be  argument  for 
saying  that  the  voter  had  all  of  the  fifth  day  before 
election  within  which  to  transfer  his  registration, 
but  reeding  as  It  does,  we  think  that  the  Leglslattire 
clearly  had  in  mind  to  give  the  voter  up  to  the  end 
of  the  sixth  day  before  election  to  transfer  his  regls 
tratlon. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office 
that  a voter  In  the  city  of  St.  Louis  caimot  trans- 
fer his  registration  on  the  fifth  day  before  any  elec- 
1 1on,  and  that  for.  the  apj^.  chlng  election  of-  April  6 
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1938,  the  voter  will  have  only  \mtll  the  end  of  the 
day  of  l.!arch  30,  1938  to  tranafer  his  registration* 

Kespectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney  General 


ArrROVLD: 


J.  }i.  TAYLOR 

(Acting)  Attorney  General 


✓ 
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INTERMEDIATE  I^EFORMATORY  — No  provision  in  law  for  prosecuting 
inmates  for  escaping  from  this  institution;  Sec.  3913  not 
applicable. 


March  9,  1938 


Honorable  Carl  F.  V<^ore 
Froaecutlng  Attorney 
Cole  County 
Jefferson  City,  Mo. 


Dear  Mr.  Wynore: 


t 

% 


Wa  have  your  letter  of  March  2,  1938,  which 
reads  as  follows : 

"Do  you  have  an  approved  Information 
to  be  used  in  the  case  of  an  escape 
from  Algoa  Befomatory?  1 have  been 
filing  on  these  cases  under  section 
3913  R.  S.  1929,  but  the  question 
has  been  raised  In  Court  several 
times  as  to  whether  or  not  the  es- 
capes can  be  prosecuted  \inder  that 
section  or  any  section  at  all." 


V;e  have  made  a diligent  search  of  the  statutes 
and  we  are  unable  to  find  any  statute  under  which  in- 
mates of  the  Intermediate  Reformatory  at  Algoa  may  be 
prosecuted  for  escaping  from  that  Institution. 

You  mention  In  your  letter  that  you  had  been 
filing  on  such  cases  under  Section  3913,  R.  S.  Mo.  1929, 
which  reads  ae  follows} 

"If  any  person  confined  In  the  peni- 
tentiary for  any  term  less  than  life 
shall  escape  from  such  prison,  or, 
being  out  under  guard,  shall  escape 
from  the  custody  of  the  officers, 
he  shall  be  liable  to  the  ptmlah- 
ment  Imposed  for  breaking  prison." 


Hon«  Cerl  F.  V^ymore 


2 


March  9,  1938 


We  do  not  believe  this  section  covers  the  escape 
of  Inmates  from  the  Intermediate  Reformatory,  because 
It  distinctly  refers  to  any  person  "confined  In  the 
penitentiary."  The  penitentiary  Is  a separate  and 
distinct  Institution  governed  by  Article  6,  Chapter  44, 
R*  S.  MOa  1929,  while  the  Intermediate  Reformatox^  at 
Algoa  Is  likewise  a separate  and  distinct  Institution 
established  and  governed  by  Article  6,  Chapter  44, 

R.  S.  Mo.  1929. 

Section  8467  of  said  latter  chapter  reads: 

"The  InteriuSdlate  reformatory  for 
young  men  shall  be  under  the  manage- 
ment of  the  department  of  penal  In- 
stitutions, but  It  shall  be  established 
sepyatc  and  apMPt  from  t£e  MlssourT 
pe^tenTlary  and  also  the  klasouri 
reformatory  now  located  at  Boonvllle." 


Section  5913,  supra,  was  on  the  statute  books 
many  years  prior  to  the  establishment  of  the  Inter- 
mediate Reformatory,  and  It  clearly  applies  to  the 
escape  of  Innate s of  the  penitentiary*  Criminal 
statutes  must  be  strictly  construed*  In  the  case  of 
State  vs*  0w4ns,  268  Mo.  481,  the  Supreme  Court  had 
before  It  a case  wher4  a prisoner  of  a county  Jail 
had  been  convicted  of  escaping  from  the  ciiatody  of 
the  Street  Commissioner  of  a town, In  whose  custody 
he  had  been  placed  by  order  of  the  court* 

The  prosecution  was  based  upon  the  section  of 
the  statute  which  made  It  an  offense  for  any  person 
confined  In  any  comty  Jail  upon  conviction  for  any 
criminal  offense,  or  held  In  custody  going  to  such  Jail, 
to  break  such  prison  or  custody*  In  passing  upon  the 
case,  the  court  said:  (l.c*  484) 

"It  will  be  noted  that  the  above  sec- 
tion limits  the  violation  to  a 
breaking  and  escaping  from  a 'county 
Jail'  or  from  'custody  going  to 
* Jail',  and  tne  statute  in  no  manner 

undertakes  to  prescribe  a penalty 
for  escaping  from  a street  oommls- 
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■loner  Into  T^hoee  ctiBtody  he  Is 
placed  for  the  purpose  of  being 
worked  upon  the  streets,  as  charged 
In  the  present  Indictment.  Our  at- 
tention has  not  been  called  to  a 
statute  nor  have  we  been  able  to 
find  one  making  the  acts  charged 
In  the  present  Indictment  a criminal 
offense.  As  much  Is  virtually  con- 
ceded by  the  brief  of  the  learned 
Attorney-General.  This  being  true, 
we  need  i)ot  determine  .whether  the 
Information  sufficiently  charges  a 
lawrul  custody  In  said  street  com- 
missioner, 

"It  Is  a well  established  r\2le  that 
criminal  statutes  must  be  strictly 
construed.  Very  appropriate  to 
the  discussion  here  la  the  language 
used  by  the  Kansas  Supreme  Court  In 
discussing  a section  I 182)  of  the 
Kansas  Code  which  appears  to  be  al- 
most an  exact  duplicate  of  section 
4381,  Revised  Statutes  1909..  The 
court  said: 

'Section  182  has  reference 
to  persons  confined  In  a 
county  Jail  or  held  In  custody 
going  to  such  Jail,  As  a 
rtile,  penal  statutes  must  be 
strictly  construed,  and  they 
cannot  be  extended  beyond 
the  grammatical  and  natural 
meaning  of  their  terms,  upon 
the  plea  of  failure  of  Jus- 
tice, (Remmlngton  v.  State, 

1 Ore,  281;  State  v,  Lovell, 

23  Iowa,  304|  Gibson  v.  State, 

38  Ga,  571, ) 

•We  are  not  at  liberty  to  In- 
terpolate Into  the  statute 
"city  prison"  nor  can  we  Ju- 
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dlclally  d etermlne  that  a 
"city  prison"  la  a "county 
Jail."  It  la  therefore  our 
opinion  that  the  matters 
charged  In  the  Information 
do  not  constitute  any  of- 
fense within  the  statute. 

The  omission  la  one  for  which 
the  Leglslstvire  Is  responsible. 
It  Is  probably  a casus  omis- 
sus, which  the  Legislature 
may,  but  the  court  cannot, 
supply.*  (State  v.  Chapman, 

35  Kan.  134.)  " 


Ths  foregoing  case  was  quoted  from  with  ap- 
proval In  the  later  case  of  State  vs.  Betterton,  517 
Mo.  307,  wherein  the  court  held  that  a convict  who 
escaped  from  a penitentiary  farm  could  not  be  prose- 
cuted under  the  statute  making  It  an  offense  to  escape 
from  the  penitentiary.  In  this  later  case  the  court 
also  8ald:(l.c.  510) 

"Keeping  pace  with  the  changing  con- 
ditions In  the  supervision  of  of- 
fenders against  the  law  and  profit- 
ing by  experience,  our  General  As- 
sembly has  defined  In  separate  and 
distinct  sections  of  the  statutes 
various  kinds  of  escapes  of  prisoners 
from  different  places  of  confine- 
ment and  from  the  lawful  custody 
of  officers  of  the  law,  with  and 
without  force,  both  before  and 
after  conviction.  Vi'lth  such  ao^le 
protection  for  society  In  these 
separate  and  distinct  provisions' 
of  the  law  there  should  be  no  In-  • 

cllnatlon  on  the  pert  of  our  courts 
to  extend  any  partlctilar  section 
of  the  statute  beyond  Its  pz*oper 
limits,  and  we  find  no  such  In- 
clination In  the  previous  rulings 
of  this  court." 
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In  the  llf^ht  of  the  foregoing  authorities, 
we  do  not  think  that  Section  3915  can  be  held  to 
make  it  a crime  for  inmate a of  the  Intermediate 
Reformatory  to  escape  from  said  institution. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office 
that  inmates  of  the  Intermediate  Reformatory  at  Algoa 
who  escape  therefrom  cannot  be  prosecuted  under  Sec- 
tion 5915,  R.  S.  Mo.  1929,  and  that  there  is  no 
statute  under  which  inmates  escaping  from  said  in- 
stitution can  b e prosecuted. 


Respectfully  submitted. 


'HARKY  H.  KAY 

Assistant  Attorney  General 


APi ROVED: 


J.  t,  TATO5K 

(Aetlng)  Attorney  General 
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LOTTERIES:  Doctor  (iulzzer  is  a lottery. 


Marca  15,  1938 


Hon.  Claude  T«  Wood 
Prosecuting  Attorney 
Pulaski  County 
Wa^neaville,  Missouri « 


Dear  Sir: 


We  have  sour  request  for  an  opinion  which  reads  as 

follows! 

"A  local  theater  proposes  a gift  enterprise 
In  connection  with  his  show,  known  as  *Dr« 
Qulzser",  v^ioh  said  enterin*l8e  as  I under- 
stand it,  is  about  as  follows! 


The  manager  of  the  theater  will  advertise 
that  $40*CX>  or  some  other  stated  amount  of 
money  will  be  given  away  to  some  patron  of 
the  theater  on  a certain  night.  During  the 
evening's  program,  the  manager  will  propound 
a group  of  questions  to  his  patrons,  similar 
to  "yAN-ON-T-!E-STRf  I'.T"  radio  programs.  He 
will  award  60^  or  one  dollar  to  the  person 
who  first  responds  with  a correct  answer  to 
each  question.  He  will  proceed  In  this  manner 
\intll  about  Ten  dollars  has  been  given  away. 

When  this  has  been  done,  the  manager  then 
propovinds  his  "CAPITAL  (QUESTION"  (one  of 
unusual  difficulty).  If  any  person  present 
gives  the  correct  answer  to  the  "Capital 
Question”  he  is  awarded  the  grand  prize  of 
(^30.00  or  scsne  such  stated  amount.  If  no 
one  present  answers  the  capital  question,  the 
grand  prise  is  held  until  the  next  "Dr.  Qulzzer" 
program  and  is  p^ramidded  for  each  successive 
"Dr.  Qulzzer"  program  until  some  one  present 
at  such  a program  answers  the  Capital  Question. 
No  enrollment  is  required.  No  Increase  in 
price  of  admission.  In  order  to  participate, 
an  admission  ticket  must  be  purchased  and  the 
party  must  be  inside  the  theater. 


I 
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v;e  note  that  the  participants  must  buy  a ticket  and 
must  be  Inside  the  theater.  This  constitutes  consideration. 

We  note  from  your  request  that  prl;ses  rantiln^i,  from  fifty 
cents  to  thirty  dollars  In  cash  are  given  away.  This  con- 
stitutes che  prize. 

The  third  and  final  requirement  for  a lottery  Is  the 
element  of  chance.  It  is  apparent  tluit  the  sponoors  of  "Dr. 
Qulzzer"  have  attempted  to  eiLainate  any  element  of  chance 
and  reduce  It  to  a game  of  skill. 

Y/e  call  jOur  attention  to  the  pronotincement  of  the 
J'up  erne  Cotirt  in  State  vs.  Glo'oe  Democrat  Publishing  Conpany, 

110  S.W.  (2)  705,  wherein  Judge  Ellison  speaking  for  the  entire 
coiirt,  1.  c.  713,  saldt 

"Hence  a contest  may  be  a lottery  even 
though  skill.  Judgment  or  research  enter 
thereinto  In  some  degree.  If  chance  In  a 
larger  degree  determines  the  result." 

The  Doctor  Qulzzer  contest  turns  upon  what  Is  called 
the  "correct  answer".  This  does  not  relieve  It  of  the  element 
of  chance.  The  contest  is  open  to  all  persons,  varying  from 
the  child,  the  uneducated,  to  the  matxire  Individual  and  the 
ilghly  educated  Indlvldiml.  To  propound  a question,  the  answer 
to  which  Is  worth  thirty  dollars  in  cash,  directly  Injects  the 
element  of  chance  Into  the  result.  It  Is  therefore  an  unequal 
contest,  and  It  would  be  a mere  matter  of  clianoe  for  a small 
child  to  ^ess  the  correct  answer.  In  the  Globe  Democrat  case 
supra,  this  exact  situation  was  conoented  upon  as  follows,  1.  c. 
718  j 


"Obviously,  If  some  abstruse  problem  co.  - 
parable  to  the  Einstein  theory  were  submitted 
to  the  general  public  In  a prize  contest  on 
the  representation  that  no  special  training 
or  education  would  be  required  to  solve  It, 
the  contention  could  not  be  made,  after  con- 
testants had  been  Induced  to  i>art  with  their 
entrance  money,  that  the  element  of  chance 
was  absent  because  there  were  a few  persons 
In  the  world  who  posses ced  the  learning 
necessary  to  understand  It.” 
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There  la  no  yardstick  by  which  the  coirrect  anawera  to 
many  debatable  queatlona  can  be  definitely  aacertaTned'.  ^The 
selection  of  the  correct  answer  la  therefore  left  to  the  un- 
controlled discretion  of  some  person  or  persona.  This  phase 
of  lotteries  Is  briefly  aunBoed  up  In  45  Harvard  Law  Hevlew, 
page  1212,  as  followsi 

"It  Is  somewhat  surprising  to  find  a 
fairly  large  nuinber  of  decisions  InvolTlng 
the  award  of  prizes  In  the  uncontrolled 
discretion  of  a Judge.  All  of  them  agz*ee 
that  the  contest  la  a lottery.” 


COIICLUSION 


It  la  therefore  the  opinion  of  this  office  that  the 
contest  known  as  "Doctor  Qulzser”  Is  a lottery  In  violation  of 
the  criminal  code  of  this  state. 


Respectfully  submitted. 


FRANKLIN  E.  REAQAN, 
Assistant  Attorney  General 

Ai  PROVED* 


7.  T.  TAYTOH 

(Acting)  Attorney  General 
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notify  Board  of  Election  Commlasloners 
of  St.  Louis  of  candidates  for  primary 
who  receive  their  votes  solely  In  the 
City  of  St,  Louis. 
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Board  of  Election  Commissioners, 

For  the  City  Of  St,  Louis, 

208  South  Twelfth  Blvd., 

St.  Louis,  Missouri. 

Gentlemens 

This  will  aoknowledge  i^eoelpt  of  your  request  dated 
April  26,  1938,  for  an  official  opinion  from  this  office 
which  request  Is  as  follows s 

"The  Board  Is  In  receipt  of  notice  from 
the  Honorable  Dwight  H.  Brown,  Secretary 
of  State,  sent  In  accordance  with  Section 
10265  R.S.  Missouri,  1929,  giving  the 
offices  for  which  candidates  are  to  be 
nominated  at  the  Prlmez^  Election  to  be 
held  on  August  2,  1938.  This  notice 
does  not  specifically  call  attention  to 
the  following  offices,  which  according 
to  the  records  of  this  office  are  to  be 
voted  for  at  the  seme  Prlmaz^s 


Judge,  Probate  Court,  City  of 
St.  Louis. 

Prosecuting  Attorney  for  the 
St.  Louis  Court  of  Criminal 
Correotlon. 

Clerk,  Circuit  Court,  El^th 
Judicial  Circuit. 

Clerk,  Circuit  Court  for 
Criminal  Oa\;ses,  Eighth 
Judicial  Circuit. 

Clerk, 'St.  Louis  Court  of 
Criminal  Correotlon. 

License  Collector  for  the 
City  of  St,  Louis. 
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Recorder  of  Deeds  for  the  City 
of  St,  Louis. 

Collector  of  the  Revenue  for  the 
City  of  St.  Louis. 

Eleven  Justices  of  the  Peace. 

Eleven  Constables. 

The  notice  concludes  with  the  fol lowing t 
*Suoh  State,  cotmty  and  township  offices 
as  become  vacant  by  expiration  of  term, 
by  death,  or  resignation  of  Inoiunbent 
or  vacant  for  any  cause,  and  which,  vinder 
the  law,  should  be  filled  at  the  November 
Election,  1938 ». 

The  Board  asks  If  this  office  should  be 
officially  Informed  as  to  the  specific 
offices  listed  heroin  for  which  candidates 
are  to  be  nominated  at  the  Atigust  2,  1938, 

Primary,  and  Included  In  the  list  sub- 
mitted by  the  Secretary  of  State,  dated 
April  19,  1938." 

Section  10255,  R.S.  Mo.  1929  reads  as  follows! 

"At  least  ninety  days  before  the  time  of 
holding  such  August  primary  the  secretary 
of  state  shall  prepare  and  tx^nsmlt  to 
each  county  clerk  a notice.  In  writing, 
designating  the  office  for  which  candidates 
are  to  bo  nominated  at  such  primary." 

In  Interpretating  Section  10255,  R.S.  Mo.  1929,  Section 
10260,  R.S.  Mo.  1929  should  be  read  in  connection  therewith. 
Section  10260,  supra,  reads  as  follows! 

"No  person  shall  file  more  than  one 
written  declaration  indicating  the 
party  designation  \uider  )dilch  his  name 
is  to  be  printed  on  the  official  ballot, 
and  all  declaration  papers  shall  be 
filed  as  fo  lows!  1.  For  state  officers. 
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representatives  In  oonoress,  ooiirts 
of  appeals  and  circuit  Judges,  and 
those  members  of  the  senate  and 
assembly  whose  districts  comprise 
more  than  one  county.  In  the  office 
of  the  secretary  of  state.  2.  For 
officers  to  be  voted  for  wholly  with- 
in one  county  or  In  the  city  of  St. 

Louis,  In  the  office  of  the  county 
clerk  of  such  county  or  the  office 
of  the  election  connnlsalOTiers  of  the 
city  of  St.  Louis." 

As  noted,  paragraph  2 of  Section  102ti0,  supra,  sets  out: 

"For  officers  to  be  voted  for  t*xolly 
within  one  county  or  In  the  city  of 
St.  Louis,  In  the  office  of  the  oouiity 
clerk  of  such  county  or  the  office  of 
the  election  commissioners  of  the  city 
of  St.  Lolls." 

The  courts  in  the  ceses  of  State  ex  rel.  v.  Roach, 

268  Mo.  541,  167  S.W.  1008,  and  In  State  ex  rel.  v.  Drabbelle, 

258  Uo.  568,  167  S.?/.  1016,  held  that  candidates  for  the 
nomination  of  circuit  Judge  In  the  eighth  Judicial  district 
comprising  the  city  of  St.  Louis,  must  file  their  declaration 
of  candidacy  with  the  secretary  of  state. 

As  stated  In  your  request,  I am  presuming  that  you 
were  notified  that  the  circuit  Judges  would  be  up  for  election 
at  the  primary  election  to  be  held  on  August  2,  1938.  Also 
the  offices  which  you  complain  of  as  not  having  been  certified 
by  the  secretary  of  state  are  all  offices  which  are  filled 
solely  within  the  city  of  St.  Louis.  The  court  In  the  above 
cited  cases  held  that  In  as  much  as  the  first  subdivision 
of  Section  10260,  supra,  held  that  circuit  Judges  must  file 
their  declaration  with  the  sec;.‘etary  of  state,  although  the 
circuit  Judges  are  elected  solely  In  the  city  of  St.  Louis, 
they  should  file  with  the  secretary  of  state  tiielr  declaration 
of  intention  to  run  for  that  office. 


J 
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Vilien  Section  10255  Is  read  In  connection  with 
Section  10260,  supra.  It  Is  evident  that  the  purpose  of 
.said  Section  10255  Is  to  provide  the  county  clerk,  or 
the  board  of  Election  Ccvninlssloners  In  St*  LotiIs,  with 
Information  as  to  what  offices  nominations  are  to  be 
made  for,  as  shown  by  the  records  of  the  office  of  the 
Secretary  of  State,  so  that  In  publishing:  the  notice 
required  by  Section  10256,  the  county  clerk,  or  Board 
of  Election  Commissioners  of  St.  Louis,  will  have  that 
additional  information  which  they  would  othez*wlse  not 
have.  Qhey  would  already  have  the  list  of  offices  for 
which  nominations  are  to  be  made  of  a local  nature  by 
the  records  of  their  own  office^  and  when  they  get  a 
certificate  fj-on  the  Secretary  of  State  required  by  Sec- 
tion 10255,  they  would  then  have  the  complete  list  of 
offices  to  be  voted  \:^on 'iit  the  coming  election,  and 
they  could  accordingly  publish  n complete  notice. 

Likewise,  Section  10261  requires  the  Secretary 
of  State  to  certify  to  the  county  cl«rk  a list  of  those 
ca.ndidates  who  have  filed  their  declarations  In  his  of- 
fice so  that  the  county  clerk,  or  tne  board  of  Election 
Coimnlaslonera  In  St.  Lo\ilk,  can  publish  the  list  of  can- 
didates required  to  be  published  by  Section  10262. 

Taking;  ell  of  the  foregoing  sections  together. 

It  Is  evident  t^t  the  Secretary  of  State  is  required  to 
f\arnlsh  to  the  county  clerk,  or  i^ard  of  Election  Com- 
missioners In  St.  Louis,  such  inf(;X*matlon  as  the  records 
of  his  office  show,  touching  offices  to  be  voted  upon, 
and  candidates  who  have  filed  declarations  for  the  forth- 
coming primary  election  as  shown  by  the  records  of  his 
office,  so  that  said  county  clerk  or  board  of  Election 
Commissioners  of  St.  Louis  can  publish  the  notices  of 
election  required  to  be  published* 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  office  that 
It  is  not  necessary  for  the  Secretary  of  State  to  notify 
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a county  clerk,  or  the  Boai^  of  Election  Conmile  si  oners,  of 
the  city  of  St*  Lotils  as  to  which  offices  ore  to  be  voted 
for  at  the  primary  election  to  bo  held  on  August  2,  1938, 
where  such  offices  are  voted  upon  solely  In  the  city  of  St 
Louis,  except  as  to  candidates  for  the  office  of  circuit 
Judge* 


Yours  very  truly 


HARRY  H*  KAY 

Assistant  Attorney  General 


ArHROVIJ): 


J.  h,  MOT 

(Acting)  Attorney  General 
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. . Candidates  for  unexpired  terms 

\ should  declare  and  file  for  the 

particular  unexpired  term  to 
which  they  aspire  to  he  elected. 
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Board  of  Election  Commissioners, 

City  of  St,  Louis, 

208  South  Twelfth  Blvd., 

St.  Louis,  Missouri, 

Gentlemen* 

This  is  in  reply  to  yours  of  April  26,  1938,  request- 
ing an  official  opinion  from  this  department  based  on  the 
following  letter* 

"In  the  declarations  to  be  filed  by 
candidates  for  the  offices  for  Judges 
of  the  Circuit  Court  for  the  Eighth 
Judfclal  Circuit,  now  held  by  Judges 
Coleman  and  Anderson  serving  the 
lanexpired  terms  of  former  Judges 
McAfee  and  Douglas,  the  terms  of  each 
of  said  offices  to  be  voted  on  at  the 
Primary  Election,  August  2,  193ti,  run 
to  the  first  Monday  of  January,  1941. 

Should  each  written  declaration  and 
filing  state  the  names  to  be  printed 
on  the  official  ballots  (a)  for  the 
unexpired  tern  ending  the  first  Monday 
in  January,  1941,  vice  Judges  J.  Wesley 
McAfee,  resigned;  (b)  for  the  xinexplred 
term  ending  the  first  Monday  in  January, 

1941,  vice  James  M.  Douglas,  resigned; 
or  (c)  should  the  names  of  all  candidates 
who  file  for  the  two  \mexplred  terms 
ending  the  first  Monday  in  Janucry,  1941, 
be  so  listed  on  the  official  ballots 
xmder  captions  'Vote  for  Two*? 

The  Board  would  appi’eciate  your  prompt 
advice." 


Board  of  iiJeotion 
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Section  32  of  article  VI  of  the  Constitution  of 
Missouri  provides  as  follows: 

"In  case  the  office  of  Judge  of  any 
covrt  of  record  become  vacant  by 
death,  resignation,  removal,  falltue 
to  qualify,  or  otherwise,  such 
vacancy  shall  be  filled  In  the  mnner 
provided  by  law," 

Your  request  Indicates  that  on  the  account  of  the 
resignations  of  Judges  McAfee  and  I>oi:kglas,  there  will  be 
two  vacancies  In  the  offices  of  circuit  judges  In  the  City 
of  St.  IiO\:is  to  be  filled  at  the  next  general  election. 

In  this  particular  case  the  unexplred  terms  for  which  the 
vacancies  are  to  be  filled  are  the  same,  however,  we  do 
not  think  this  would  alter  the  rule  as  to  filing  for  the 
xmexplred  term  where  a vacancy  occurs.  Section  10216,  R.S. 
Mo.  192^),  provides  as  follows! 

"Vtoenever  any  vacancy,  caused  In  any 
manner  or  by  any  means  whatsoever, 
shall  occur  or  exist  In  any  state  or 
cooonty  office  originally  filled  by 
election  by  the  people,  other  than 
the  office  of  lieutenant-governor, 
state  senator,  representative,  sheriff 
or  coroner,  such  vacancy  shall  be 
filled  by  appointment  by  the  goveznori 
and  the  person  so  appointed  shall, 
after  having  duly  qualified  and  enter- 
ed upon  the  discharge  of  his  duties 
tinder  such  appointment,  continue  In 
such  office  until  the  first  Monday  In 
January  next  following  the  first  en- 
suing general  election— at  idildi  said 
genez*8l  election  a person  shall  be 
elected  to  fill  the  unexplred  portion 
of  such  term,  or  for  the  ensuing 
regular  term,  as  the  case  may  be,  and 
shall  enter  upon  the  discharge  of  the 
duties  of  such  office  the  first  Mon- 
day In  January  next  following  said 
election:"*  ****•><•*** 
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This  section  provides  that  In  case  of  a vacancy  In  office, 
a person  shall  he  elected  at  the  next  general  election 
after  such  vacancy  occurs  to  fill  the  unexplred  portion 
of  the  term  for  ahlch  such  vacancy  exists. 

We  fall  to  find  where  a question  like  the  one  you 
have  sulmltted  has  been  passed  on  by  the  courts,  but  apply- 
ing the  language  of  the  statutes  In  Its  ordinary  meaning, 
we  think  the  names  of  candidates  to  fill  each  vacancy 
shotild  be  filed  separately;  that  Is,  the  candidate  should 
only  declare  and  file  for  the  unexplred  term  of  either  Judge 
McAfee  or  Judge  Douglas. 


CONCLbSIOH 


Therefore,  this  office  Is  of  the  opinion  that  each  . 
candidate  In  his  declaration  and  filing  for  the  unexplred 
term  of  clrcua t Judge  should  state  and  It  should  be  so 
written  on  the  ballot  tJiet  he  Is  a candidate  for  the  vui- 
explred  term  ending  cm  the  day  of  of  which- 

ever Judge  he  seeks  to  succeed;  and  that  the  names  of  all 
Candidates  who  file  for  the  two  unexplred  terms  ending 
the  first  Monday  In  Jaxmary,  1941,  should  not  be  listed 
on  the  official  ballots  under  caption  "Vote  for  Two". 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


TrmracsR 

(Acting)  Attorney  General 
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State  la  not  liable  for  costs 
where  a conviction  or  acquittal 


Kay  12, 


tlr.  Claude  T.  Wood, 

Prosecutintj  Attorney, 

Pulaski  Coimty, 

Wayne svllle,  Missouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  dated 
March  16,  1938,  for  an  official  opinion  from  this  office 
which  request  Is  as  follows* 

"You  will  probably  recall  the  above 
entitled  case  as  the  one  In  which 
you  did  some  work  and  irtiloh  you 
planned  to  help  me  try  had  the  de- 
fendant not  escaped  from  Jail. 

I am  enclosing  herewith  a fee  bill 
on  same,  together  with  a letter  from 
the  State  Auditor  and  a copy  of  the 
information.  This  Is,  I believe, 
self-explanatory. 

Unaer  da^^  of  March  27,  1937,  you 
furnished  me  with  an  official 
opinion  holding  that  #4461  (the 
habitual  criminal  act)  was  appli- 
cable to  a prosecution  tuoder  #7786 
(a)  (larceny  of  motor  vehicle). 

This  being  the  case,  and  you  will 
note  from  the  information  that  the 
defendant  Is  charged  tincer  both 
above  sections.  It  would  seem  to 
me  that  the  ruling  of  the  state 
auditor  In  connection  with  thl s fee 
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bill  must  be  erroneous.  You  will 
note  that  the  auditor  refuses  to 
pay  this  fee  bill  for  the  reason 
the  cirLme  charged  is  not  pxmlsh- 
able  ’solely  by  Imprisonment  in 
the  penltentiajTy  * . But  since  the 
defendant  is  charged  under  the  two 
above  sections,  as  1 imderstand  it, 
he  would  have  to  be  either  acquitted 
or  given  26  years  in  the  penltentia rj% 

A copy  of  the  information  was  sent 
to  the  auditor  with  the  fee  bill," 

Section  3826,  K.S.  Mo.  1929  reads  as  follows: 

"In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and 
in  all  cases  in  whi(di  the  defen^  ant 
shall  be  sentenced  to  imprisonment 
in  the  penitentiary,  and  in  oases 
where  such  person  is  convicted  of 
an  offense  pimishable  solely  by 
imprlsoiment  in  the  penitentiary, 
and  is  sentenced  to  impriaoniaent  in 
the  county  jail,  workhouse  or  re- 
form school  because  such  person  is 
Tuicer  the  age  of  eighteen  years, 
the  state  shall  pay  the  costs,  if 
the  defendant  shall  be  unable  to 
pay  then,  ea^ept  oosTs  Incurred on 
Denalf  or  defendant."*  ***** 

Under  this  section,  Curtis  Locke  may  be  apprehended 
and  convicted  and  still  the  state  would  not  be  liable  for 
the  coats  for  the  reason  the  defendant  will  be  able  to  pay 
the  costs.  According  to  the  infozmation  in  your  case,  the 
charge  is  larceny  of  an  automobile  under  Section  4065,  H.S. 
Ko.  1929,  which  reads  as  follows* 

"Persons  convicted  of  grand  larceny 
shall  be  pvinished  in  the  following 
cases  as  follows:  First,  for  steal- 
ing an  automobile  or  other  motor 
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TahiolOf  by  lmpz*l80xunent  In  the  penl- 
tentiexy  not  exceeding  ten  yearai* 
«*«««««««« 

It  la  also  brought  under  Section  4461,  R.S.  Mo.  1929  vhioh 

reada  aa  foUovat 

"If  any  peraon  convicted  of  any 
of  fane  a punlahable  by  iiiipx*iaonment 
In  the  penitentiary,  or  of  any 
attemi.t  to  ooamlt  an  offenae  Which, 
if  perpetrated,  would  be  punlahable 
by  impriaonment  in  the  penitentiary, 
shall  be  dlacharged,  either  upon 
pardon  or  upon  oon9>liance  with  the 
eentence,  and  aha71  aubaequently  be 
convicted  of  any  offenae  oomai  tted 
after  auch  pardon  or  dlaoharge,  he 
aball  be  puniahed  aa  followat  First, 
if  such  aubaequent  offenae  be  auoh 
that,  upon  a firat  conviction,  the 
offender  would  be  punishable  by  im* 
pz*l8onaent  in  the  peziitentiary  for 
life,  or  for  a term  lAiioh  under  the 
proTiaiona  of  this  law  mi^t  extejod 
to  ioqprisonBient  for  life,  then  aueh 
peraon  shall  be  punished  by  imprison- 
ment  in  the  penitentiary  for  life; 
second,  if  auoh  subsequent  offense 
be  auoh  that,  upon  a first  conviction, 
the  offender  would  be  punished  by 
imprlsanment  for  a limited  term  of 
years,  then  auch  person  ahall  be 
puniahed  by  imprisonment  in  the  i>eni- 
tentiaz*y  for  the  longest  term  pre- 
8cz*ibed  upon  a conviction  for  auch 
first  offense;  third,  if  sudi  subse- 
quent conviction  be  for  an  attempt  to 
coimnlt  an  offenae  which,  if  perpetra- 
ted, would  be  pxmiahable  by  imprison- 
ment in  the  penitentiary,  the  person 
convicted  of  such  subsequent  offense 
ahall  be  punished  by  imprisomaent  in 
the  penitentiary  for  a tezm  not  exceed- 
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ing  fi  \e  years.” 

This  seoticm  is  ooamonly  called  the  "second  offense  act* 
and  should  not  be  confused  with  the  "habittial  criminal 
act”.  Section  4428^  K.S*  Mo.  1929^  ehic^  is  the  "habitual 
criminal  act”  only  provides  for  a life  sentence  on  the 
last  or  fourth  conviction  and  each  of  his  previous  con* 
vlctions  must  be  for  a crime  conmitted  with  a pistol  or 
deadly  weapon. 

According  to  the  fee  bill^  the  return  states  that 
the  cause  was  continued  generally  and  does  not  shear  a 
conviction  or  an  acquittal. 

Section  5828,  R.S.  Mo.  1929  p3*ovides  as  follows! 

"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitenti- 
az*y  is  the  sole  punishsittit  for  the 
offense,  if  the  defendant  is  acquitted. 
the  coats  shall  be  paid  by  the  state; 
and  in  all  other  trials  on  indictments 
or  information,  if  the  defendant  is 
acquitted,  the  costs  shall  be  paid  by 
the  county  in  shioh  the  indictment  was 
found  or  infoxmation  filed,  except  idxen 
the  prosecutor  shall  be  adjudged  to  pay 
them  or  it  shall  be  otherwise  provided 
by  law.” 

This  section  should  be  strictly  construed.  In  the  case  of 
State  ex  rel.  Clarke,  v.  Wilder,  Auditor,  197  Mo.  27,  the 
court  said I 


”1.  No  coats  can  be  taxed  in  any  oourt 
except  such  as  the  statute  in  texmis 
allows. 

2.  Even  if  the  State  Auditor  in  his 
return  to  the  alternative  writ  of 
mandamus  gives  an  insufficient  reason 
for  not  paying  the  fee  bill  in  a 
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criminal  case.  If  he  was  justified 
in  not  allowino  such  fees  because 
the  statutes  do  not  allow  them  to 
he  charged  against  the  State,  the 
writ  of  mandamus  compelling  him  to 
pay  them  cannot  go. 

3.  Where  imprisoniBent  in  the  peni- 
tentiary is  not  the  sole  punishment 
that  may  he  inflicted  upon  a hoy 
under  sixteen  years  of  age  charged 
with  murder  in  the  second  degree, 
the  State  is  not  liable  for  costs 
upon  his  acquittal." 

In  your  ease  there  was  not  a conviction  or  acquittal 
according  to  the  information  on  the  fee  hill. 

Section  4065,  R.S.  Mo.  1929,  provides  for  punishment 
of  not  exceeding  ten  years  in  the  pentltentiary,  huo  Section 
7786,  R.S.  Mo.  1929  idiich  was  enacted  in  the  section  Extra 
Session  of  1921,  assessed  the  puni^ment  for  larceny  of  an 
automobile  at  impriaon2.ient  for  a tez<m  of  twenty  five  years 
in  the  state  penitentiary  down  to  a fine  or  coxuity  jail 
sentence  or  both. 

It  is  true  that  in  most  felony  cases  shere  the  origi- 
nal charge  provides  only  and  solely  for  a penitentiary  offense, 
the  state  must  pay  the  costs  on  an  acquittal  or  conviction 
if  the  defendant  is  vmahla  to  pay  the  costs,  hut  xmder  Section 
7786,  supra,  the  punishment  in  the  case  of  larceny  of  an 
automobile  is  a graded  felony.  It  has  been  held  that  where 
the  ittfoznatlon  by  the  charge  itself  is  punishable  by  im- 
prisonment solely  in  the  penitentiairy  and  the  defendant  is 
acquitted,  the  state  is  liable  for  the  costs  even  though  the 
court  instiruoted  on  a lesser  offense  such  as  manslaughter 
in  the  first  degree  murder  charge.  It  was  so  held  in  State 
ex  rel.  Timberman,  Sheriff,  v.  Hackmann,  State  Auditor,  257 
S.W.  457.  In  your  case  the  only  charge  set  out  was  a graded 
felony  under  Section  7786,  supra,  and  the  second  offense 
charge  in  the  information  only  went  to  the  punishment.  The 
jury  could  have  foiand  him  guilty  under  Section  7786,  supra. 
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and  not  under  the  second  offense  Section  44(31^  supra^ 
and  assess  a Jail  sentence  or  flne^  or  both* 

There  Is  no  question  but  that  Section  4066,  R* 

S*  Mo*  1929  was  repealed  by  Section  7786,  R*S.  Mo*  1929 
and  It  was  so  held  in  State  v.  Liston,  318  Mo*  1222*  In 
that  case  the  court  held  at  l.o*  1232  as  follows; 

*In  his  motion  for  a new  trial, 
appellant  attacked  the  State's 
Instruction  numbered  1,  on  the 
ground  that  It  misdirected  the 
Jtiry  as  to  the  range  of  punish- 
ment prescribe^  for  the  offense 
charged*  This  complaint  must  be 
sustained*  Section  3329  of  the 
Revised  Statutes  of  1919,  on 
idiloh  this  proeeoutlcm  Is  based, 
provides  that  any  person  convict- 
ed of  this  offense  shall  *be 
punished  In  the  smainer  prescribed 
by  law  for  stealing  property  of 
the  nature  or  value  of  the  article 
so  embezzled,  « « «*  Section  3313 
deals  with  thr^e  different  classes 
of  property  In  fixing  the  punish- 
ment for  grand  larceny,  and.  In  the 
first  of  such  classifications,  says 
that  the  stealing  of  an  automobile  or 
other  motor  vehicle  shall  be  punished 
• by  Inqprlsonaient  In  the  pen!  tent  la  3?y 
not  exceeding  ten  ye era*'  Obviously, 
the  trial  court  followed  this  statute, 
as  the  Instruction  ccnaplalned  of  so 
advised  and  so  dlzected  the  Jury  as 
to  the  range  of  p\mlahment  In  this 
case*  Section  29  of  the  Motor  Vehicle 
Act  of  1921  provides  that  any  person 
who  shall  be  convicted  of  felon! ou  sly 
stealing  any  motor  vehicle,  or  any 
part  thereof,  of  a value  of  ^0  or 
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mor*,  ’shall  b*  punished  by  iis- 
priaonisent  in  the  penitentiary 
for  a term  not  axo**ding  twenty^ 
five  years  or  ^ confinement  in 
the  county  .laiTnot  exoeediys  one 
year,  or  oy  ffne  not  exceeding  one 
thouaancr  dollars  C^lo6o)  or  by 

such  fine  "and  iaqprisonment,  * 

(italics  ou re • ) Uoreover,  Section 
31  of  said  act  proyides  ti^t  all 
laws  or  parts  of  laws  contrary  to, 
inconsistent  or  In  conflict  with 
any  of  the  provisions  of  said  act 
are  repealed,  and  the  repeal  of 
such  laws  is  properly  referred  to 
and  covered  by  the  title  of  said 
act.  (Laws  1921,  1 fix.  Sess.,  pp. 

76,  105,  106^  Thus,  it  plainly 
appears  that  the  jury  was  inqproper- 
ly  instructed  as  to  the  range  of 
punishment  for  this  offense,  as  pre- 
scribed by  law  at  the  time  in  question, 
and  that  appellant  was  thereby  de- 
pxdved  of  a substantial  right}  that 
is,  the  right  to  have  the  jury  con- 
sider a less  severe  punishment  than 
the  mini  mum  piinishment  fixed  by  the 
instruction  mentioned.  In  this 
connection,  it  should  be  noted  that 
the  jury  assessed  appellant's  punish- 
ment at  the  lowest  mark  fixed  by  said 
Instruction. ”«  ♦ ♦ ♦ ♦ 

Section  3313,  R.S.  Mo.  1919  is  now  Section  4065,  R. 

S.  Mo.  1929  under  which  you  asstone  you  filed  your  infonnetlon. 
Section  29,  Motor  Vehicle  Act  of  1921  is  now  Section  7786, 

R.S.  Ho.  1929. 

It  is  true  that  if  the  jury  found  the  defemant 
guilty  of  larceny  of  a motor  vehicle  under  the  "second  offense 
act"  the  verdict  must  be  for  l]iq;)risonment  for  a tezmi  of  twenty 
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fi years  In  the  penitentiary  and  no  less.  It  has  been 
repeatedly  held  that  the  "habitual  orimlnal  act"  or  "second 
offense  sot"  Is  not  part  of  the  charge  but  for  the  purpose 
of  additional  punlshront.  In  the  case  of  State  ▼.  Collins, 
180  S.W.  866,  1.0.  867,  the  court  saldi 

"Loose  and  misleading  language  sozoe- 
times  used  in  opinions  idiloh  have 
dealt  with  the  statute  prescribing 
punishment  In  oases  of  second  oon- 
vletlons  seemingly  Is  the  basis  of 
appellant's  error.  This  statute 
creates  no  offense,  and  in  no  manner 
authorises  a conviction  on  a charge 
of  being  an  habitual  orimlnal,  or 
anything  else.  It  is  not  even  a part 
of  the  article  on  'OffeMes.  * but  Is 
Incorporated  in  the  article  on  hslsoel- 
laneous  Px*ovisl<si8  and  Definitions.* 

It  only  prescribes  a punishment,  and 
provides  that  in  case  of  a seccmd 
conviction  the  penalty  shall  be  severer 
'because  by  his  persistence  in  the  per- 
petration of  cx^me  he  has  evinced  a de- 
pravity, which  merits  a greater  punish- 
isent.*  People  v.  Stanley,  47  Cal.  113, 

17  Am.  Rep.  401;  State  v.  Moore,  121  Mo. 

519,  26  S.W.  346,  42  Am.  St.  Rep.  642, 
and  cases  cited.  As  said  in  People  v. 

Raymond,  96  W.Y.  loc.  oit.  39 t 

'The  first  offense  was  not  an  element 
of  or  included  In  the  second  and  so 
subjected  to  added  punishment,  but  Is 
simply  a fact  in  the  past  history  of 
the  criminal,  which  the  law  takes  into 
consideration  when  prescrlblixg  punish- 
ment for  the  second  offense.  That  only 
la  punished.' 

The  punishment  Is  merely  enhanced  from  the 
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dharaoter  of  the  criminal  and  is  in- 
flicted for  the  last  offense  committed. 
Howard  v.  State , 139  Wia.  loo.  oit. 

532,  121  N.W.  133;  McIntyre  t.  Coianon- 
wealth,  154  Ky.  149,  156  S.W.  1058; 
Conmonwealth  v.  Hu^ea,  133  Maas.  496. 

In  some  jurisdictions  it  is  not  ewen 
necessary  to  charge  the  prewlous  convic- 
tion, this  being  considered  only  by  the 
court  in  xmssing  sentence.  State  v. 

Hudson,  32  la.  Ann.  1052.”*  « « « « « 

- Also  in  the  case  of  State  v.  Cltlus,  56  S.W.  (2d) 
72,  l.e.  73,  the  court  saidi 

”««««*  Sections  4461  and  4462, 

R.S.  Mo.  1929  (Mo.St.Ann.  Sections 
4461,  4462),  form  what  is  commonly 
called  the  Habitual  Criminal  Act. 

These  statutes  do  not  create  an 
offense  nor  authorise  a conviction  , 
upon  the  charge  of  being  an  habitiail 
criminal.  They  only  provide  that,  in 
case  of  a second  conviction,  the 
penalty  to  be  imposed  upon  the  defend- 
ant shall  be  more  severe  'because  by 
his  persistence  in  the  perpetration  of 
crime  he  has  evinced  a depravity  idiich 
merits  a greater  punishment. ' State 
V.  Collins,  266  Mo.  93,  180  S.W.  866, 
loo.  oit.  867,  citing  and  quoting 
People  V.  Stanley,  47  Cal.  113,  17 
Am.  Rep.  401,  and  other  cases.  Under 
this  statute  no  conviction  can  be 
had  and  no  punishment  assessed,  un- 
less the  jury  first  finds  the  de- 
fendant guilty  of  the  particular 
offense  charged.  *«««««*« 
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CONCLUSION 

In  oonolusion  will  say  it  is  tiie  opinion  of  this 
department  that  in  view  of  the  fact  that  a oonviotion  was 
not  obtained  on  a felony  in  oompliance  with  Section  5826, 
R.S.  Mo.  1929,  and  an  aoquittal  was  not  returned  in  oom- 
pllanoe  with  Section  3828,  supra,  under  a charge  solely 
punishable  with  a tezn  in  the  penitentiary,  the  state  is 
not  liable  for  the  costs  in  this  case. 

It  is  also  ftrther  the  opinion  of  this  department 
that  if  a oonviotion  had  been  obtained  resulting  in  a 
Jail  sentence  or  fine,  even  though  the  information  charged 
larceny  of  a motor  vaUole  under  the  "habitual  criminal  act" 
or  "second  offense  act”,  the  state  would  not  be  liable  for 
the  reason  that  the  offense  as  charged  was  a graded  felony 
and  the  "second  offense  act"  or  "habitual  criminal  act" 
was  not  a pajrt  of  the  offense  but  for  the  purpose  of  added 
punishment.  We  are  baaing  our  opinion  in  this  respect  on 
State  V.  Collina,  supra,  and  State  v.  dtius,  supra. 

It  is  further  the  opinion  of  this  department  that 
Section  4065,  supra,  has  not  only  been  repealed  by  impli- 
cation by  the  latter  enactment  of  Section  7766,  R.S.  Mo. 
1929,  but  was  so  held  in  the  case  ot  State  v.  Liston,  supra. 

* Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVEDi 


y.~T.  rmm 

(Acting)  Attorney  General 
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SLBCTIOHSx  JTidg«8  and  clerka  of  eleotlon  in  St»  Louis  ars  not 
•xaployaes  of  the  Board  of  Election  Coiunls  si  oners, 
and  the  Board  of  Election  Commissioners  cannot, 
hy  resolution,  designate  Judges  and  Clerks  of  election 
as  registration  officers* 


Kay  28 1 


1938 


Board  of  Election  Cornmiasloners 
City  of  St.  Louis 
208  South  twelfth  Boulevard 
St.  Louis,  Missouri. 


File  d ! 


Gentleir.en: 


Y^e  acknowledge  yours  of  the  19th,  which  reads  as 

follows: 


’’tlease  refer  to  your  opinion  of  November 
4th  St  relative  to  appointment  of 
Deputy  Election  Commissioners  to  act 
as  registration  officers. 

"The  Board  has  ordered  a general  regis- 
tration to  bo  conducted  in  each  of  the 
seven  hundred  olghty-three  precincts  of 
the  City  oh  June  21,  1938,  axid  requests 
an  opinion  (a)  whether  the  Board  may,  by 
suitable  resolution,  desl^rnate  the  Judges 
end  Clerks  who  are  now  comulssloned  to 
servo  as  such  until  September  6,  1940, 
to  act  as  registration  officers  on  J\me 
21,  1938,  to  take  registrations  and  ad- 
minister the  oath  required  at  the  time 
of  such  registration,  or  on  my  day  the 
Board  may  order  registrations;  (b)  will 
it  bo  necessarj'  for  the  Board  to  require 
the  Judges  and  Clerks  to  subscribe  to  new 
oaths  end  issue  new  commlsslonc  to  designate 
them  to  act  as  registration  officers;  and, 
(c)  are  Judges  and  Clerks  considered  em- 
ployees of  the  Board? 

"For  your  Infoimiatlon,  there  Is  enclosed 
copy  of  Oath  of  Election  Official  and 
the  Comr.lsslon  issued." 
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The  Registration  Act  for  the  City  of  St.  Louis  Is 
found  at  page  236,  Laws  Ko.  1937.  The  Act  being  lengthy, 
only  pertinent  parts  will  be  refez’red  to  in  this  opinion. 
Section  3 provides  in  part  as  follows: 

” The  Board  shall  appoint  a Chief 
Clerk  and  they  shall  also  have  under 
their  supervision  as  many  employees, 
evenly  divided,  as  is  necessary  In  the 
opinion  of  the  iioard  to  accxirately  per- 
form the  work.  Said  Board  shall  have 
the  right  to  employ  such  assistants  from 
time  to  time  as  may  be  necessary  to 
promptly  and  correctly  perform  the  du- 
ties of  the  office,  under  the  direction 
of  the  Board.  “ 


Section  14  provides  in  part  as  follows: 

"The  Chief  Clerk  and  other  employees 
designated  by  the  Board  are  hereby 
authorized  to  act  as  registration  officers, 
to  perform  any  of  the  duties  and  to  exer- 
cise any  of  the  powers  of  registration 
prescribed  by  this  act.  " 


It  therefore  appears  that  registration  officers  are 
those  employees  of  the  Board  who  are  designated  by  the  Board 
for  that  purpose.  The  question  then  is,  - are  Judges  and 
Clerks  of  Election  employees  of  the  Board?  In  20  C.  J. 
1241,  we  find  the  following  meanings  of  the  word  "employee": 

"In  its  broad  signification  the  term  Is 
used  to  designate  one  who  is  employed; 

•one  who  works  for  an  employer  or  mas- 
ter;' 'one  who  works  for  wages  or  a 
salary;'  a person  hired  to  work  for 
wages  as  the  employer  may  direct;  a 
i-erson  In  constant  and  continuous  ser- 
vice, for  however  brief  a period  of 
time;  one  whose  tire  and  skill  are  oc- 
cupied in  the  business  of  his  employer; 
any  one  who  renders  labor  or  services 
to  ano  ther . " 
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It  will  be  seen  that  the  word  "employee”  Indicates  a 
person  who  la  hired  by  another  person  to  render  services 
to  such  other  person,  l^ployees  of  the  Board  of  Election 
Commissioners  are  those  persons  who  are  hired  by  the  Board 
to  render  services  to  or  for  the  Board.  Their  duties  are 
set  out  by  the  Board  and  they  aj?e  under  con^jlete  supervision 
of  the  Hoard, 

Judges  end  Clerks  of  Election  are  not  hired  by  the 
Board,  nor  do  they  render  services  to  the  Board,  They  are 
public  officers  provided  for  by  law.  The  offices  of  Judge 
and  Clerk  of  elections  are  distinct  statutory  offices.  The 
duties  of  those  offices  are  set  out  by  statute.  Those  who 
occupy  these  offices  do  not  render  service  to  the  Board  of 
Election  Commissioners,  but  they  perforn.  certain  definite 
services  to  the  public  which  are  set  out  by  law.  It  Is  true 
the  Board  of  Election  Commissioners  selects  the  Judges  and 
Clerks  of  Election,  out  such  Board  does  not  prescribe  their 
duties.  Those  duties  are  defined  by  statute. 

In  the  case  of  State  ex  rel.  vs.  !.:aroney,  191  Mo. 
531,  the  court,  after  discussing  what  constituted  a public 
office,  said  (l.c.  546)  t 

"It  Is  a part  of  the  fimctlons  of  State 
government  to  provide  elections  for  pub- 
lic officers,  and  to  furnish  suitable  officers 
for  putting  In  operation  such  provisions. 

We  have  In  this  cause  the  relators  who 
have  been  duly  appointed  Judges  and  clerks 
of  election  In  their  respective  ireclncts, 
occupying  positions  created  and  conferred 
by  law.  Their  right  and  authority  to  per- 
form the  duties  Inciimbent  upon  them  ema- 
nates from  the  legislative  branch  of  the 
State  government.  The  dviratlon  of  their 
terms  definitely  fixed;  their  duties  plainly 
marked  out,  which  are  of  great  public  im- 
portance and  clearly  for  the  benefit  of 
the  public.  The  emoluments  of  the  of- 
fices held  by  them,  as  well  as  certain 
privileges  and  Immiinltles,  such  as  exen^- 
tlon  from  Jury  service,  are  fully  provided 
for;  hence  It  Is  apparent  that  In  the 
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positions  occupied  nj  relators,  there 
are  embraced  *the  Ideas  of  tenure,  d\ira- 
tlon,  emolument  and  duties,'  which  are 
essential  requisites  In  order  to  constitute 
the  position  of  Judges  and  clerks  of  elec- 
tion 'an  office,'  within  the  well-understood 
meaning  of  tliat  term." 


Therefore,  we  must  conclude  that  Judges  and  Clerks 
of  Elections  are  public  officers  and  are  not  eisj  loyees  of 
the  Board  of  Election  Commissioners.  As  pointed. out  above. 
Section  14  of  the  Act  provides  that  "the  Chief  cierk  and 
other  employees  designated  by  the  Board  are  hereby  autho- 
rized to  act  as  registration  officers,  to  perform  any  of 
the  duties  and  to  exercise  any  of  the  powers  of  registra- 
tion prescribed  by  this  act." 


CONCLUSIOM 


It  Is,  therefore,-  the  opinion  of  this  office  that 
Judges  and  Clerks  of  Election  In  St.  Loids  are  not  employees 
of  the  Board  of  Election  Coramlssloners,  and  that  therefore 
the  Board  of  Election  Commissioners  cannot,  by  resolution, 
designate  the  Judges  and  Clerks  of  Election  as  registration 
officers. 


Yotirs  very  truly 


}iARR:X  H.  KAY 

Assistant  Attorney  Ceneral 


Ai-rROVED: 


TrT7~Tmm 

(Acting)  Attorney  General 


HEKiFE 


ELECTIONS:  ) Last  day  for  candidates  to  file  for  August  Primary 
PRIMAPY:  •)  June  3,  1938*  = - • 


June  7,  1938 • 


Honorable  Claude  Wood 
Prosecuting  Attorney 
pu).aski  County 
.aynesvllle,  i>ilssouri 


Lear  ulr: 


llils  is  to  acknowledge  receipt  of  yo\ir  letter 
of  June  4th  In  which  you  request  the  opinion  of  this 
Department  on  the  question  therein  submitted.  Your 
letter  is  as  follows: 

"I  should  like  to  have  your  official 
opinion  upon  the  following  proposi- 
tion: 

"Section  10257.  R.  S.  1929.  enacts 
that: 

" ' 'ihe  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot 
at  any  primary  election,  unless  at 
least  sixty  days  prior  to  such 
primary  a written  declaration  shal  1 
have  been  filed  by  the  candidate  as 
provided  in  this  article,  stating 
his  full  name,  residence,  office 
for  which  he  proposes  as  a candidate, 
the  party  upon  ahose  ticket  he  is  to 
be  a candidate,  that  if  nominated 
and  elected  to  such  office  he  will 
ciaalify.  etc.* 

"Section  10264  provides  that  the  pri- 
mary shall  be  held  at  the  regular 
polling  places  in  each  precinct  on  the 
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first  IHiesday  in  August*  1910  and 
biennially  tliereafter.  Hence  under 
this  section*  the  primary  will  be 
held  on  August  2*  1958 • 

"In  this  county*  several  candidates 
filed  their  declaration  of  Intention 
on  Friday  Jtine  5*  1958*  Have  these 
candidates  compiled  with  the  pro- 
visions of  section  10257  supra?  And 
are  they  entitled  to  have  their  names 
printed  upon  the  official  ballot?  In 
short*  what  la  sixty  days  prior  to 
August  2*  1958?" 

action  10254*  R*  S.  Ao«  1929*  provides: 

"Ihe  primary  shall  be  held  at  the 
regular  polling  places  In  each 
precinct  on  ti.e  first  i’uesday  of 
Atigust*  1910*  and  biennially  there- 
after* for  the  nomination  of  all 
candidates  to  be  voted  for  at  the 
next  November  election*" 

section  10257*  R*  :>*  ko*  1929*  provides  In  part 
as  follows: 

"'^he  name  of  no  cazxildate  shall  be 
printed  upon  any  official  ballot 
at  any  primary  election*  unless 
at  least  sixty  days  prior  to  such 
primary  a written  declaratT^  shall 
nave“Teen  filed  by  the  candidate* 

* * ♦" 

'ihe  general  rule  Is*  that  where  a statute  re- 
quires that  an  act  be  performed  a fixed  nuBA>er  of  days 
previous  to  a specified  day*  the  last  day  should  be  ex- 
cluded and  the  first  day  Included  In  maiding  the  computation* 
The  primary  elections  will  be  held  on  Tuesday*  August  2* 
1958*  It  will*  therefore*  according  to  the  above  rule*  be 
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necessary  for  all  candidates  to  have  their  declarations 
filed  with  the  proper  officials  before  nJdnlght,  l-flday, 
June  3*  1938*  Ihose  candidates*  therefore*  who  duly 
filed  their  declaration  of  Intention  before  midnight* 
i^rlday*  June  3*  1938*  are  entitled  to  have  their  names 
placed  upon  the  official  primary  bal).ot  for  the  Primary 
to  be  held  August  2*  1938* 


Very  trxily  yoxirs 


COVELL  R.  HETiVITT 
Assistant  Attorney-General 


Ai'RKOVAD* 


J.  'iJ.  HKYL.n 

(Acting)  Attorney-Ceneral 
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Ordinance  Inconsistent  with  statutes  is  void. 


Janm  20,  1958 


I / / ' 

Board  of  Elootlon  Conmlasl  )n«rs 
For  th«  City  of  3t .Louis 
203  South  Twelfth  Boulevard 
St. Louis,  Missouri 


Gentlemen: 


We  acknowledge  receipt  of  your  letter  of  June  15, 
1938,  which  reads  as  follows: 

"We  quote  below  a letter  received  from  the 
Board  of  Aldermen,  dated  June  9,  1938: 

'I  am  transmitting  herewith  certified  oop> 
of  Bosh'd  Bill  No*  45  (now  ordinance  No. 

41,335)  entitled. 

An  ordinance  ir  oviding  for  and  directing 
the  submission  to  the  qtiallfled  voters  of 
the  City  of  St.Louis  at  the  primary 
election  to  be  held  in  said  City  on  Tuesday, 
August  2,  1958,  two  Propositions  for  the 
ino\u*ring  of  Indebtedixess  and  issuance  of 
bonds  of  the  City  of  St.Louis,  as  follows: 
Proposition  No.  1 in  the  amount  of  Seven 
Hundred  and  Fifty  Thousaiul  Dollars  ($760, OCX)) 
for  the  cons txmct ion  of  flz*e  engine  houses 
and  the  acquisition  of  land  therefor  and 
for  the  p\u*oha8e  of  fire  department  equipesent, 
and  Proposition  No.  2 in  the  amount  of  Seven 
Hundred  and  Fifty  Thousand  Dollars  ($760,000) 
for  the  pvurpose  of  providing  z^lief  work 
for  needy  unemployed  oitisena  of  said  city 
throvigh  cooperation  with  any  agency  or  agencies 
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of  the  rederal  Ciovernment  on  public  improve- 
ment  projects  for  said  citji  providing  for 
the  publication  of  notice  of  aaid  election 
and  directing  the  Board  of  Election 
CCBL'Tiiasioners  to  conduct  the  oajae,  specifying 
the  form  of  ballot  to  be  used,  and  containing 
an  emergency  clause* 

This  is  in  accordance  with  the  provisions  of 
section  Seven  of  attached  ordinance. ' 

TVe  also  quote  Section  3 of  Ordinance  41,333 
referred  tot 

’Wotioe  of  the  sulmlsslon  of  the  foregoing 
propositions  at  said  primatry  election  shall 
be  given  Jointly  by  the  said  Board  of  Election 
Com  isai oners  and  the  City  Register  of  the 
City  of  St.Louis,  by  publication  of  this 
ordinance  in  the  City  Journal  once  each  week 
for  four  weeks,  and  in  the  3t.Lo\iis  Globe- 
Democrat,  the  St.Louls  Foat-Dlspatch,  the 
St.IiOXLls  Star-Tines,  the  Westllche  Post,  the 
St.Louls  Argus  and  the  St.Louls  American 
also  once  each  week  for  four  weeks,  the 
first  publication  in  each  instance  to  be 
at  least  twenty-one  (21)  days  before,  and  the 
last  publication  within  two  (2)  weelcs  of  the 
date  of  said  election.  Proof  of  the  publi- 
cation of  said  notice  shall  be  made  by 
affidavits  of  tne  publishers  of  said  news- 
papers, with  copy  of  such  publication  attached 
thereto,  and  such  affidavits  shall  be  duly 
filed  with  the  City  Register.* 

The  Board  asks  for  an  opinion  as  to  whether 
it  should  follow  the  said  ordinance  by  publi- 
cation of  the  notice  fcr  the  Special  Election 
in  the  papers  specified,  in  view  of  Section 
34  of  the  law  pertaining  to  registration  in 
cities  of  600,000  or  more  inhabitants, 
rsadlngi 
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’Notice  of  time  and  place  of  reglatratlon 
and  election  to  be  given.  - It  shall  be  the 
duty  of  such  Board  to  ^Ive  ten  days*  notice, 
by  one  publication  only,  unless  othex^lae 
provided  by  law,  in  three  newspapers  of 
such  city.  If  possible,  published  In  the 
English  language  of  the  time  and  place  of 
election  in  each  precinct  of  the  city/*" 


Section  34  to  i^ilch  you  refer  is  part  of 

"An  Act  to  provide  for  the  permanent  regis- 
tration of  voters  and  for  the  holding  of 
elections.  Including  prlnary  and  special 
elections,  in  all  cities  of  this  state  which 
now  contain  or  siay  hereafter  contain  a 
population  according  to  the  last  decennial 
cen  us  of  the  Dnlted  States  of  600,000  or 
more  Inhabitants^  * 

The  same  was  passed  by  the  Fifty-Ninth  General  Assembly 
and  appears  in  the  Laws  of  Mlssovirl  1937,  pages  235,  278. 

Section  2,  Subsection  "1"  of  said  Act,  page  237,  defines 
the  term  "Election"  thusi 

"(d)  'Election'  sliall  mean  any  general, 
special,  municipal  and  primary  election 
unless  othexnrlse  specified,  and  shall  Include 
a submission  to  a ote  of  the  people  of  any 
amendment,  law  or  other  public  act,  or 
proposition." 

The  term  "Election"  having  been  defined  by  the  Legislature 
to  Include  a "proposition”,  the  question  to  be  determined  Is 
whether  in  the  submission  of  the  latter  to  the  people  the  ordinance 
or  the  statute  is  to  be  followed  with  respect  to  the  provision 
for  notice^ 
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MoQulllan  on  Kunlclpal  Corporationa,  2nd  Ldltlon, 
Volume  2,  Section  633,  Pag#  562,  declares  that:  ' 

"Ordlnanoea  inconsistent  with  the  statutes 
and  general  laws  of  the  State  are  void.* 

In  the  case  of  City  of  St.Loula  va,  Drelsoerner, 
147  S.W.  998,  1.  Cm  1000,  243  Mo*  217,  !•  c.  223,  the  Court 

said: 


*In  the  exercise  of  such  powers  a municipal 
corporation  can  enact  no  ordinance  which 
violates  the  Constitution  of  the  State  or 
the  United  States,  or  which  contravenes  the 
statutes  and  decisions  of  this  State.” 

The  provision  for  notice  In  the  proposition  to  be  sub* 
mitted  to  the  people  as  contained  in  the  ordinance  being  Incon- 
sistent with  the  statutory  provision,  we  are  of  the  opinion  that 
the  Board  of  election  Comiiiss loners  for  the  City  of  St.Louls 
must  follow  the  provision  for  notice  as  contained  In  Section 
34  of  the  Laws  of  Missouri  1937,  page  258. 


Respectfully  submitted. 


HA^  'A’ASSLRHAM, 

Assistant  Attorney  General 

APPROVED: 


T.T.'TJKrgR 

(Acting)  Attorney  General 
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Board  of  Election  CojumissionerB 
206  •^outh  12th  Boulerard 
Bt.  Louis,  Missouri 

Gentlemen: 


This  will  acknowledge  receipt  of  your  letter  of 
Juii.e  15,  1936,  encloalng  copy  of  an  opinion  by  the  Honorable 
E.H.  (dayman.  City  Counselor,  Bt.  Louis,  Missouri,  and  your 
supplemental  letter  of  June  17,  1936,  enclosing  a transcript 
of  testimony  taken  by  the  Board  of  Election  Commissioners 
concerning  senator  Percy  Pepoon*s  declaration  as  candidate 
for  State  senator  from  the  30th  senatorial  District  on  the 
Democratic  ticket,  a copy  of  a sworn  statement  by  Louis  J, 
.-.damie , Maxiager  of  the  office  of  the  Democratic  Central  Com- 
mittee of  the  City  of  St.  Louis,  a copy  of  the  declaration 
of  Senator  Pe]^oy  Popoon  declarlj^  himself  as  candidate  for 
State  Senator  In  the  30th  Senatorial  District,  an  excerpt 
from  the  case  of  0*Malley  ▼.  Lesauer,  103  Mo.  262,  and  a 
copy  of  the  receipt  from  the  Treasurer  of  the  Democratic  State 
Conaoittee  showing  payment  of  the  filing  fee  by  Senator  Pepoon* 

Upon  these  documents,  you  ask  this  department's 
opinion  as  to  whether  Senator  Fepoon's  xiame  should  be  placed 
on  the  official  primary  ballot  as  candidate  for  State  senator 
on  the  Democratic  ticket  from  the  30th  Seixatorial  District. 

Le  are  accepting  the  facta  as  presented  and  assviming 
that  there  Is  no  dispute  concerning  them.  These  facts  tend 
to  show  that  on  kiay  2,  1938,  senator  Pepoon  lodged  a declar- 
ation, in  proper  form  and  accompanied  by  his  receipt  showing 
he  had  paid  his  filing  fee  to  the  Democratic  state  Coxcmittee, 
with  the  Clerk  of  the  Board  of  Election  Commissioners  of  the 
City  of  St.  Louis.  This  was  dons  by  and  throu^  the  ManaMr 
of  the  office  of  the  Democratic  Central  CommitMC  of  Sh.  I^uis 
City.  The  declaration  was  signed  by  Senator  Pepoon.  This 
declaration  has  not  been  found  among  the  papers  of  the 
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iiilootlon  Board,  nor  does  uny  employee  in  said  office  recall 
having  received  the  same,  u duplicate  original  of  this 
declaration  was  mailed  to  the  Secretary  of  State  by  liiada 
'wood  for  senator  Pepoon, 

The  steps  which  a candidate  for  State  oenator  from 
a district  lying  wholly  within  the  City  of  St.  Louis  must 
follow  In  order  to  have  his  name  placed  on  the  primary  ballot 
are  as  follows: 

(1)  ^25.00  jmust  be  deposited  with  the  Treasurer  of 
the  State  or  County  Central  Coxnolttee  of  the  political  party 
upon  whose  ticket  he  proposes  as  a candidate,  and  a receipt 
tiiken  therefor*  Section  10256,  R.S.  Missouri,  1929* 

(2)  A written  declaration  must  be  filed  at  least  60 
days  prior  to  the  primary  election  substantially  In  the  form 
as  provided  by  Section  10257,  R*S.  Missouri,  1929. 

(3)  The  candidate  must  file  the  receipt  of  the  State 
or  County  Central  Committee  of  the  political  party  \q)on  whose 
ticket  he  proposes  as  a candidate,  showing  he  has  paid  his 
filing  fee,  along  with  the  declaration,  section  10256,  R.S. 
Missouri,  1929. 

(4)  The  receipt  and  declaration  above  mentioned  must 
be  filed  In  the  office  of  the  Election  Commissioner  of  the 
City  of  St.  Louis.  Section  10260,  R.S.  Mlssoxiri,  1929.  State 
ex  rel.  v.  Roach,  256  Mo.  541,  State  ex  rel.  v.  Remmers,  30 
S.W.  2nd  609. 

« 

It  would  seem  that  Senator  Pex>oon,  under  the  facts 
as  presented,  has  undoubtedly  compiled  with  each  of  the  steps 
above  set  forth  except,  perhaps,  as  to  filing  his  declaration 
and  receipt  with  the  Board  of  Election  Commissioners  In  the 
City  of  St.  Louis,  from  the  facts.  It  appears  that  Mr.  Louis 
J.  Hdamle  took  the  declaration  and  receipt  of  Senator  Pepoon 
and  deposited  the  same  with  the  Clerk  of  the  Board  of  Election 
Commissioners  of  the  City  of  St.  Louis  on  May  2,  1936. 

In  view  of  this,  it  appears  the  only  question  which 
is  presented  la,  whether  the  depositing  of  the  declaration  of 
candidacy  by  an  agent  of  the  candidate.  In  the  office  of  the 
Board  of  Election  Commissioners  of  the  City  of  St.  Louis,  Is 
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sufficient  filing  thereof,  v.hen  It  is  not  actually  marked 
"filed**  and  has  been  laisplaced. 

think  the  cas^  of 'State  ex  rel  • t.  Turner  et  al^ 
177  Vo.  App.  454,  is  decisiye  of  this  question.  The  matter 
for  determination  in  this  case  was  what  constitutes  the  fil- 
ing of  a bill  of  exceptions.  The  bill  of  exceptions  was 
properly  inrepared  and  signed  by  the  Judge  and  ordered,  orer 
his  signature,  to  be  filed  as  part  of  the  record  in  the  case. 
The  bill  was,  within  the  time  granted  by  the  court,  actually 
dellrered  to  the  Clerk  of  the  Circuit  Court  in  his  office 
with  request  and  directions  to  file  the  same.  It  was  re- 
ceived by  the  clerk  for  such  purpose  and  deposited  and  re- 
tained in  his  office,  but  not  actually  stamped  and  marked 
"filed**. 

This  case  reviews  a number  of  decisiozis  in  this  state 
on  this  question.  The  court  said  at  l.c.  461: 

"'Die  case  of  C2rubbs  v.  Cones,  57  Mo« 

63,  is  the  leading  case  on  this  subject 
and  the  question  there  arose  as  to  the 
time  of  filing  a mechanic's  lien  notice 
in  the  clerk's  office  on  which  depended 
the  validity  of  the  lien  sou^t  to  be 
enforced.  The  coxirt  declared  the  law 
thus:  'The  filing  is  the  actual  delivery 

of  the  pai>er  to  the  clerk  without  regard 
to  any  action  that  he  may  take  thereon. 

If  the  clerk  commits  a clerical  error,  or 
makes  a mistake  in  reference  to  the  time 
at  which  he  received  the  paper,  that  will 
not  make  any  difference.  ’He  may  indorse 
upon  it  the  wrong  date,  or  an  impossible 
date,  and  still  the  real  date  of  the  fil- 
ing will  be  the  same.'  nhilst  the  in- 
dorsement made  by  the  clerk  will  be  prime 
facie  evidence  of  its  truth,  still  it  is 
competent  to  show  that  he  erred  in  the 
matter  of  date:  and  if  that  fact  clsarly 
appears,  it  is  within  the  province  of 
the  oou^  to  make  the  correction.  The 
rlf^ts  of  an  innocent  party  will  not  be 
shcrifloed  to  a mere  mistake,  committed 
by  a ministerial  officer'.** 


Board  of  Bleotlou  Commisaloners 


-4- 


June  £1,  1936 


The  other  oases  reviewed  In  the  Turner  case,  supra, 
are  to  the  same  effect.  This  case  was  certified  to  the 
Supreme  Court  and  affirmed  in  270  Uo.  49  and  the  ruling  has 
been  olted  with  approval  in  Carter  v.  Burns,  332  !&>.  l.o* 
1140. 


Based  on  these  oases,  v/e  think  the  rule  in  Missouri 
is  that  where  an  iustr\iment  is  delivered  to  the  proper  officer 
in  proper  tiine  with  dlreotlons  to  file  the  same,  it  is  filed 
regardless  of  the  faot  that  the  officer  does  not  mark  the  in- 
strument "filed*. 

The  declaration  of  senator  Pepoon  appears  to  be 
properly  executed  by  him  und  within  the  time  required,  actu- 
ally dellvared  to  the  Clerk  of  the  Bleotion  Commission  in  his 
office  along  with  Senator  Pepoon's  receipt  for  the  filing  fee. 
while  nothing  apjpears  in  the  facts  you  have  presented  to  the 
effect  that  the  clerk  was  requested  to  file  the  declaration, 
undoubtedly,  the  clerk  understood  vdiat  v;as  to  be  done  with 
each  declaration  presented  to  him  and  needed  no  e3q)res8  re- 
quest. ^ilso,  if  said  declaration  was  actijially  delivered  to 
the  Clerk  of  the  Election  Comaission,  then  we  assume  he  re- 
ceived it  and  subsequently,  misplaced  it. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department, 
based  upon  the  facts  you  have  presented  and  those  we  have  as- 
8\imed,  that  the  declaration  of  Benator  Pepoon  us  candidate 
for  Btute  Beuator  in  the  30th  Senatorial  District  was  prop- 
erly filed  when  lodged  or  deposited  v/lth  the  Clerk  of  the 
Slection  Coxomisslon  on  May  2,  1938,  even  thou^  said  declar- 
ation was  not  marked  "filed"  and  has  subsequently,  been 
misplaced. 


Respectfully  submitted. 


TyKiS  V.  . BURTON 
i^sistant  Attorney  General 


.APPROVED  BY: 


J.k.  “llAttok 

(acting)  Attorney  General 
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EIECTIONS:  Names  of  candidates  of  Socialist  party  must  be 


jr in t ed  in  newspaper  notices. 
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J ^ 

Board  of  Eleotion  Coxcmlssioners 
208  oouth  12th  Boulevard 
St.  Louis,  i>!ls8ouri 

Gentlemen: 

This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which  reads  as  follov/s: 

"There  is  enclosed  herevdth  a list 
of  the  candidates  who  have  announced 
thexoselves  for  the  offices  to  be 
voted  for  at  the  Primary  Lleutiou  to 
be  held  on  Tuesday,  ..u^st  2,  1938. 
rlease  note  the  candidates  on  the 
Socialist  ticket. 

"There  is  also  enclosed  draft  of 
notice  of  the  Board,  for  publication, 
for  the  holding  of  tlie  PriL^^ry  Election, 
-AUgiist  2,  1936,  on  v<hioh,  following  past 
custom,  appears  the  notation  relative  to 
the  Socialist  ticket. 

"The  Board  asks  for  an  opinion  as  to 
whether  the  notation  referring  to  the 
Socialist  nuioes  should  again  be  in- 
cluded; or  will  publication  in  three 
local  papers  for  the  three  consecutive 
weeks  prior  to  the  Primary  of  the  names 
and  addresses  of  all  the  other  candidates 
Y;ho  have  filed  be  in  compliance  with 
Section  10262." 

The  notation  referred  to  in  your  request  is  as 

follows : 

"Following  are  the  names  and  postoffice 
addressee  of  candidates  for  nomination 


Board  of  Kleotion  CojmnlB  si  oners 


June  BZ,  1938 


on  the  Demo  ora tlo  and  Republican 
party  tickets,  to-wit: 

"No  other  party  tl(^ts  will  be  voted 
upon  at  the  Primary  Bleotion. 


"There  being  no  contests  on  the 
•Dooiallst  ticket  for  any  offices, 
the  candidates  will  not  be  voted 
upon  at  the  Primary  kleotlon,  but 
will  be  declared  automatically  xxom- 
Inees  thereafter  to  be  voted  upon 
at  the  General  Dlection  to  be  held 
Tuesday,  the  8th  day  of  liovember, 
1938,  to-wlt: 

Dooiallst  Ticket." 


oeotlon  10262,  R.3.  Missouri,  1929,  provides  as 

follows ; 


";iuoh  clerks  shall,  upon  receipt 
thereof,  publish,  \inder  the  proper 
party  designation,  the  title  of  each 
office,  the  names  and  aadresses  of 
all  persons  who  shall  have  filed 
declaration  papers,  givlxig  the  name 
and  address  of  each,  the  date  of  the 
primary,  the  hours  during  which  the 
polls  will  be  opened,  and  that  the 
primary  will  be  held  at  the  regular 
polling  places  In  each  precinct.  It 
shall  be  the  duty  of  the  county  clerk 
to  publish  such  notice  for  three  con- 
secutive weeks  next  prior  to  said 
primary." 

section  10263,  R.8.  Klssoxiri,  1929,  is  as  fol- 
lows: 


"Dvery  publication  required  In  this 
article  shall  be  made  in  not  less  than 


5 


Board  of  is^leotlon  CoruBisaloners  June  22,  1938 


two  newspapers  of  general  circulation 
In  such  county;  one  of  such  news- 
papers shall  represent  the  political 
party  that  cast  the  largest  rote  in 
such  county  at  the  preceding  general 
election,  and  one  of  such  nev/spapers 
shall  represent  the  political  party 
that  cast  the  next  largest  vote  In 
such  county  at  the  preceding  general 
election.  In  any  case  where  the  pub- 
lication of  notice  cannot  be  made  as 
hereinbefore  required.  It  may  be  made 
In  any  newspaper  having  a general 
circulation  In  the  county  In  which 
the  notice  Is  required  to  be  published,** 

c>ectlon  10267a,  Laws  of  Lilssourl,  1933,  page  238, 
provides  as  follows: 

"..lienevar  any  person  shall  have  filed 
as  a candidate  for  nomination  upon  a 
party  ticket  which,  at  the  last  pre- 
ceding election  for  Governor,  shall 
have  cast  less  than  5 per  cent  of  the 
total  vote  oast  for  Governor  In  such 
election,  and  when  not  liiore  than  one 
person  s^U  have  filed  as  a candidate 
for  any  office  on  such  party  ticket, 
no  ballot  shall  be  printed  for  the 
primary  election  as  herein  provided 
uxiless  upon  petition  of  at  least  10 
per  cent  of  the  voters  voting  In  the 
ooimty  at  said  preceding  election 
for  Governor,  .hen  no  ballots  are 
printed  as  hereinbefore  provided,  the 
candidates  filing  declarations  and 
who  are  unopposed  shall  be  certified, 
as  by  this  chapter  provided,  as  the 
nominees  of  such  party  casting  less 
than  5 per  cent  of  the  vote  of  the 
State.** 

The  question  presented  Is  whether  the  names  of 
the  candidates  of  the  Socialist  party  shall  be  printed 
In  the  newspapers,  since  there  Is  no  contest  for  the 
nominations  among  such  candidates. 
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In  the  last  gubernatorial  eleotion  in  1936,  the 
Socialist  party  polled  2,807  votes  out  of  a total  of 
1,817,596. 

Therefore,  the  candidates  of  such  party  fall 
within  the  provisions  of  Section  10267a,  supra,  which  pro- 
vides that  a person  who  has  filed  upon  the  party  ticket 
which  cast  less  than  5 per  cent  of  the  total  votes  oast 
for  Governor  at  the  last  preceding  eleotion,  und  when  not 
more  than  one  person  shall  have  filed  as  candidate  for  any 
office,  no  ballot  shall  be  printed  at  the  primary  eleotion. 
However,  althou^  no  ballot  has  to  be  printed  for  such 
candidates,  still  the  provisions  of  Sections  10262  and 
10263,  supra,  are  entirely  different  in  their  purpose  and 
intent.  These  two  provisions  provide  for  the  publication 
in  the  newspapers  of  "the  names  and  addreases  of  all  per- 
sons who  sh^i  have  filed  declaration  papers".  The  purpose 
of  these  statutes  was  to  apprise  the  voters  of  the  candi- 
dates and  to  enable  them  to  predetermine  their  choice  for 
the  forthcoming  eleotion. 

As  was  said  in  Fitzgerald  v.  Smith,  174  Pao.  660 
(Cal.),  in  which  the  court  had  before  it  statutes  similar 
to  those  of  Uissourit  "The  direct  primary  law  requires 
for  the  purpose  of  aoquaintij^  the  eleotoCT  with  the  names 
of  the  ofTToes” for  which  candidates  may  file  nomination 
petitions  emd  be  voted  for  at  the  primary  eleotion,  that 
certain  notices  shall  be  given". 

ik>reover,  if  the  names  of  the  candidates  of  the 
Socialist  party  are  not  published  or  made  known  until  be- 
fore the  general  eleotion,  then  many  voters,  being  uxiaware 
of  vdio  such  candidates  are,  might  vote  in  the  primary 
eleotion  for  the  candidates  of  one  of  the  two  major  parties 
and  thereby  bring  themselves  within  the  scope  of  Section 
10271,  R.S.  ilissouri,  1929,  which  provides  that  a person 
attempting  to  vote  other  than  the  ticket  of  the  party  v/ith 
which  he  is  known  to  be  affiliated,  when  challenged  at  the 
primary  eleotion,  must  obligate  himself  by  oath  to  support 
the  party  nominees  of  the  ticket  he  is  voting. 
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JONCLU^ION 


It  Is,  therefore,  the  opinion  of  this  depart- 
ment that  the  names  of  the  candidates  of  the  socialist 
party  must  be  printed  In  the  notices  required  by 
sections  10262  and  10263,  R.J.  Ulssourl,  1929,  but 
that  the  same  do  not  haTe  to  be  placed  upon  a ballot 
at  the  primary  election. 


xveapectfully  submitted. 


.JiTHXJR  0'K£KF£ 
i^slstant  Attorney  General 


/JPIROVBD  By; 


TTTTTSTSE 

(Acting)  Attorney  General 
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MORTGAGES:'  - j Section  865,  R.S.  Mo.  1929  applies  to 

SCHOOL  FUND  MORTGAGES:  sctiool  fund  mortgages.  School  fund 
STATUTE  OP  LIMITATIONS:  mortgage  which  has  expired  on  account 
RENEWALS:  of  statute  of  llmltation-m>^  be  re- 

newed by  the  maker  and  will  be  supported 
by  sufficient  consideration. 

June  22 f 1938 


Mr*  Claude  T*  Wood, 

Prosecuting  Attomey, 

Pulaski  County, 

Wsynesvllle,  Misso^trl* 

Dear  Sir* 

In  reply  to  yours  of  June  18th  requesting  an  offi- 
cial opinion  from  this  department  based  upon  the  follow- 
ing letter! 

"The  county  court  of  this  county  would 
like  to  have  your  official  opinion 
w upon  the  following  question,  to-wlt: 

<Does  the  general  statutes  of  limi- 
tations apply  to  School  Fund  Mortgages 
to  a county  and  is  Section  865  R*S* 

Mo*  1929  applicable  to  such  instzu- 
mentsT* 

It  is  my  opinion  that  both  the  general 
statutes  of  limitations  and  section 
865  would  apply  to  such  an  instrument 
(Section  888  R.S.  Mo.  1929)  (225  Mo. 
l.c*  495|  120  Mo*  1*0*  595) | and  that 
after  the  lapse  of  twenty  years  from 
the  date  of  the  last  maturing  obli- 
gation on  the  face  of  a school  fund 
mortgage— except  the  reqiilred  affidavit 
be  filed  within  the  twenty  years— the 
debt  would  be  absolutely  barred,  could 
not  be  revived  by  payments  and  that  any 
subsequent  foreclosure  would  pass  no 
title  to  the  pxarchaser  at  the  fore- 
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olosure  sale  (Uts  vs*  Dorciarm,  328  Mo* 

1*0*  264)* 

Will  you  please  favor  me  with  your 
opinion  on  the  above  matters?  And  in 
the  event  that  you  agree  with  the 
conclusions  in  the  last  paragraph, 
would  you  give  me  your  opinion  on 
an  a(^ditional  proposition,  to->witt 

'Suppose  that  more  than  twenty  years 
had  elapsed  since  the  date  of  t^ 
last  maturing  obligation  on  a school 
fund  iiioz*tgage|  that  the  present  owner 
of  the  land  would  execute  a new  mort* 
gage  to  the  county  covering  the  total 
balance  of  the  indebtedness,  would 
such  a new  mortgage  be  supported  by  ^ 
sufficient  conside ration?*  (the  old  « 

mortgage  to  be  released  upon  the  exe- 
cution of  the  new  mortgage*)" 

^Section  9250,  R*S*  Mo*  1923  provides  that  capital 
school  funds  are  under  the  custody  of  the  county  courts* 
Section  9251,  R*3*  Mo*  1929  providesi 

"When  any  moneys  belonging  to  said 
funds  shall  be  loaned  by  the  oovuity 
oouz*ts,  they  shall  cause  the  same  to 
be  secured  by  a mortgage  in  fee  on 
real  estate  within  the  oomty^  free 
frcmi  all  liens  and  encumbrances,  of 
the  value  of  double  the  amount  of  the 
loan,  with  a bond,  and  may,  if  they 
deem  it  necessary,  also  require  per- 
sonal security  on  such  bond;  and  no 
loan  shall  be  made  to  any  person 
' other  than  an  inhabitant  of  the  same 
county,  nor  shall  any  x>er8on  be  accept- 
ed as  security  who  is  not  at  the-tirne 
a resident  householder  therein,  .who 
does  not  oma.  and  is  not  assessed  on 
property  in  an  amount  equal  to  that 
loaned,  in  addition  to  all  the  debts 
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for  whloh  he  la  liable  and  property 
exempt  from  exeoution.  In  all  oases 
of  loan^  the  bond  shall  be  to  the 
ooirnty^  for  the  use  of  the  township 
to  whioh  the  f\mds  belong^  and  shall 
a]>eoify  the  time  when  the  principal 
la  payable f rate  of  interest  and  the 
time  when  payable}  that  in  default  of 
payment  of  the  interest^  annually^  or 
failure  by  principal  in  the  bond  to 
give  additional  security  when  thereto 
lawfully  required^  both  the  prinoli)al 
and  interest  shall  beooBw  due  and  pay- 
able forthwith^  and  that  all  interest 
not  punctually  paid  shall  bear  interest 
at  the  same  rate  of  interest  as  the 
prinoipal.  Out  before  any  loan  shall 
be  effected,  the  borrower  shall  file 
with  the  county  court  an  abstract  of 
title  at  the  time  he  files  his  bond 
and  mortgage  to  the  x*eal  estate  whioh 
is  to  be  mortgaged." 

^Section  9262,  R.S.  Mo.  1929  provides  as  foUowst 

"Every  mortgage  taken  under  the  pro- 
visions of  this  chapter  shall  be  in  the 
ordinary  tarn  of  a conveyance  in  fee, 
shall  recite  the  bond,  and  shall  oon-  | 
tain  a. condition  that  if  default  shall 
be  made  in  payment  of  prinoipal  or  i 

interest,  or  any  pairt  thereof,  at  the  : 
time  idien  they  shall  severally  become 
due  and  payable,  according  to  the  tenor 
and  effect  of  the. bond  recited,  the 
sheriff  of  the  county  may,  upon  giving 
twenty  days*  notice  of  the  time  and 
place  of  sale,  by  publication  in  some 
newspaper  published  in  the  county,  if 
there  be  one  published,  and  if  not,  by 
at  least  six  wzdtten  or  printed  hand- 
bills, put  up  in  didferent  jpublio 
places  in  the  ootuaty,  without  suit  on 
the  mortgage,  proceed  and  sell  the  mort- 
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gaged  premleea,  or  any  part  thereof ^ 
to  eatlefy  the  principal  and  interest, 
and  make  an  absolute  conveyance  there- 
of, in  fee,  to  the  purchaser,  idxich 
shall  be  as  effectual  to  all  intents 
and  piirposes  as  if  such  sale  and  con- 
veyance were  made  by  virtue  of  a Judg- 
ment of  a court  of  competent  Jurisdic- 
tion foreclosing  the  mortgage.  In  all 
oases  of  loan  of  school  funds  in  the 
. various  counties,  the  expense  of  draw- 
ing and  prepazdng  securities  therefor, 
and  of  acknowledging  and  reoording 
mortgages,  including  the  fees  of  all 
officers  for  the  filing,  certifying  or 
reoording  such  mortgages  and  other 
securities,  shall  be  paid  by  the  borrow- 
ers respectively." 

Section  9254,  R.S.  Mo.  1929  provides  as  follows! 

"Whenever  the  principal  and  interest, 
or  any  part  thereof,  secured  by  mort- 
w gags  containing  a power  to  sell,  shall 
become  due  and  payable,  the  county 
court  may  make  an  order  to  the  sheriff, 
reciting  the  debt  and  interest  to  be 
x^oeived,  and  oonmandlng  him  to  levy 
the  same,  with  coats,  upon  the  property 
conveyed  by  said  mortgage,  which  shall 
be  described  as  in  the  mortgagei  and  a 
copy  of  su(di  order,  duly  certified,  being 
delivered  to  the  sheriff,  shall  have  the 
effect  of  a fieri  facias  on  a Judgment 
of  foreclosure  by  fhe  circuit  court, 
and  shall  be  proceeded  with  accordingly." 

i 

It  will  be  noted  from  these  sections  that  the  county 
court  is  required  to  take  a mortgage  on  the  premises  upon 
which  It  loans  the  school  funds.  By  Sections  9252  and  9254, 
supra,  a manner  is  prescribed  by  idiich  such  loans  may  be 
foreclosed  in  case  of  defaiilt  in  the  payment  of  the  principal 
and  intez^st. 


% 


We  are  of  the  opinion  that  school  ftuid  mortgages  come 
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within  the  same  class  of  conveyances  as  mortgages  and 
deeds  of  trust  which  are  given  to  secure  loans  to  pri- 
vate individuals  or  private  corporations.  Section  865, 

R.S.  Mo.  1929  provides  ss  follows > 

"No  suit,  action  or  proceeding  under 
power  of  sale  to  foreclose  any  mort- 
gage or  deed  of  trust,  to  secure  any 
ohligation  to  i>ay  money  or  property, 
shall  be  had  or  maintained  after  such 
obligation  has  been  barred  by  the 
statutes  of  limjkition  of  this  state | 
nor  in  any  event  after  the  lapse  of. 
twenty  yearo  fz'oa  the  date  at  which 
the  last  matiiring  obligatirai  secured 
by  the  instrument  sought  to  be  fore- 
closed is  due  on  the  face  of  such  in- 
strument, unless  such  teznination  of 
said  period  falls  within  two  years 
after  the  passage  of  this  act,  or  has 
heretofore  happened^  in  idxich  event 
such  suit,  action  or  proceeding  may 
be  begun  within  two  years  after  the 
b passage  of  this  act  without  regard 
to  ^e  date  of  the  instznnaent  or  the 
maturity  of  the  obligation,  unless 
otherwise  barred  imder  the  provisions 
of  the  general  statutes  of  limitation, 
unless  before  the  lapse  of  said  twenty 
years  the  owner  of  the  debt  thereby 
secured  or  some  person  for  him  shall 
file  an  affidavit  duly  verified,  or 
file  an  instrument  in  writing  acknowl- 
edged as  deeds  are  required  to  be 
acknowledged  in  order  to  entitle  them 
to  record  in  this  state,  lowing  the 
amount  due  and  owing  thereon.” 

In  the  case  of  Uts  v.  Dormann,  328  Mo.  l.o.  264, 
the  court  in  discussing  this  section  idiich  was  Section  1320 
in  the  1919  statutes,  salds 

•*  * e It  is  evident,  we  think,  that- 
Sectlon  1320,  as  emended,  means  that 
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a deed  of  trust  may  not  be  foreclosed 
in  any  event  after  a lapse  of  twenty 
years  from  the  date  the  last  maturing 
obligation  secured  by  it  is  due  on  its 
face^  provided*  that  the  holder  of  the 
obligation  had  two  years  from  the  date 
the  statute  became  operative  to  file 
a suit,  an  action  or  to  proceed  under 
power  of  sale,  and  provided  further 
that  before  the  lapse  of  said  twenty 
years  the  owner  of  the  debt  or  some 
one  for  him  may  file  a verified  affi- 
davit or  an  acknowledged  instrument 
showing  the  amount  due  and  owing  there- 
on. The  section  interdicts  and  pre- 
cludes the  foreclosure  of  a deed  of 
trust  in  any  event  after  a lapse  of 
twenty  years,  saving  that  the  owner 
of  the  debt  was  granted  by  the  statute 
two  years  in  which  to  bring  a suit  or 
an  action  or  proceed  to  foreclose  under 
power  of  sale  and  saving  that  the  owner 
or  some  one  for  him  may  file  the  requisite 
^ verified  affidavit  or  acknowledged  instru- 
ment, thus  tolling  the  statute. « * « 


In  the>  case  of  County  of  St.  Charles  v.  Powell, 
525,  the  court  heldi 

"The  znile  of  the  conmion  law,  embodied 
in  the  maxim  * nullum  tempus  ooourrit 
regi. * and  adopted  generally  in  this 
country,  applies  only  to  the  state  at 
large,  and  not  to  the  political  sub- 
divisions thereof.  The  statute  of 
limitations  runs  against  the  munici- 
pal corporations  and  other  authorities 
established  to  manage  the  affairs  of 
the  political  subdivisions  of  the  state, 
as  against  private  individuals.  The 
iiBBunity  was  at  common  law  an  attribute 
of  sovereignty  only." 


From  this  case  it  appears  that  statute  of  limitations 
apply  to  counties  as  well  as  to  individuals  and  therefore 
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the  provisions  of  Seotion  865,  supra,  aould  apply  to  counties. 
Section  859,  R«S«  Mo«  1929  provides  as  foUovai 

"Nothing  contained  In  any  statute  of 
llnltatlon  shall  extend  to  any  lands 
given,  granted,  sequestered  or  appro* 
prlated  to  any  public,  pious  or  o^rl* 
table  use,  or  to  any  lands  belonging 
to  this  state." 

In  the  case  of  Dunklin  •^unty  v.  Chouteau,  120  Mo.  577, 
1.0.  595,  the  court  saldt 

• • 

*«  « * « These  swamp  lands  would  not 
ooBie  within  the  terms  of  that  seotion, 
and  hence  the  etatute  of  llsd.  tat  lone 
eD\ild  run  In  favor  of  one  In  adverse 
possession,  even  as  agalzist  the  county. 

Delay  on  the  part  of  a oounty  will  not 
ratify  an  act  of  Its  officers,  where 
the  oounty  had  no  power  under  any  olr* 
ounstanoes  or  condition  of  things  to 
do  the  particular  act."*  «««««« 


'5 


V 
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^Section  861,  R.S.  Mo.  1929  provides  as  follows i 

"Within  ten  yearn  First,  an  action 
uixm  any  writing,  whether  sealed  or 
unsealed,  for  the  payment  of  money 
or  property}  second,  actions  brought 
on  my  covenant  of  warranty  contained 
In  any  deed  of  conveyance  of  land  shall 
be  brought  within  ten  years  next  after 
there  shall  have  been  a final  decision 
against  the  title  of  the  covenantor  In 
such  deed,  and  actions  on  any  covenant 
of  seisin  contained  In  any  such  deed 
shall  be  brought  within  ten  years  after 
the  cause  of  such  action  shall  accrue} 
third,  actions  for  relief,  not  herein 
otherwise  i>rovldsd  for.” 

While  Seotion  865,  supra,  will  apply  to  the  school 
fund  mortgage  It  will  not  apply  to  the  bond  for  which  su(di 
mortgage  Is  given  to  secure.  Said  Seotion  861  governs  the 
limitations  on  the  bond. 


✓ • 
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CONCLUSION 

We  are 9 therefore^  of  the  opinion  that  the  statute 
of  llmltationa^  that  is^  Section  865^  supra,  applies  to 
counties  In  matters  pertaining  to  school  fund  mortgages 
and  foreclosures  of  same  and  that  after  the  lapse  of  twenty 
years  from  the  date  of  the  last  maturing  obligation  as 
shown  on  the  face  of  the  mortgage,  if  no  affidavit  Is 
filed  as  Is  required  by  said  Seotitm  865  the  lien  of  the 
mortgage  would  expire  and  the  oounty*8  right  to  foreclose 
would  be  lost  and  In  case  the  county  attempted  to  foreclose 
under  such  a mortgage  It  could  pass  no  title  by  such  pro- 
ceedings. 

We  are  also  of  the  opinion  that  payments  on  the  bond 
which  Is  secured  by  the  mortgage  would  not  toll  the  statute 
of  limitations  as  to  the  mortgage,  however,  if  payments 
have  been  made  on  the  bond,  then  the  limitations  will  not 
run  against  the  bond  until  ten  years  after  the  date  of  the 
last  payment. 

II. 

Assuming  that  the  school  fund  mortgage  has  expired 
because  of  the  rtmnlng  of  the  statute  and  there  Is  yet  an 
Indebtedness,  then  you  inquire  as  to  whether  the  new  mort- 
gage executed  by  the  present  owner  of  the  premises  to  the 
county  covering  the  total  balance  of  Indebtedness  would 
be  such  a contract  as  Is  supported  by  a sufficient  consider- 
ation. 


In  the  case  of  Loewensteln  v.  Insurance  Company,  227 
Mo.  100,  1.0.  120,  the  court  saldt 

m ^ 

"«  « « « When  the  Statute  of  Limitation 
runs  on  a note  it  does  not  render  the 

note  void,  on  the  oontraz*y  the  note  still  4 

has  sufficient  legal  vitality  to  oonstl-  4' 

tute  a consideration  for  a new  promise  \ 

to  payj"*  * * * 

’>’?1 

Volume  13  Corpus  Juris,  page  316,  section  150,  the 
rule  Is  stated  as  follows i IS 

■'I 

"It  may  be  laid  down  as  a general  rule, 


i 


A 

X 


Mr.  Claud*  T.  Wood 


9- 


June  22 p 1938 


in  aooordanco  with  the  definition  given 
ahove^  that  there  is  a sviffioient  con- 
sideration for  a promise  if  there  is 
any  benefit  to  the  promisor  or  any  loss 
or  detriment  to  the  promisee.  It  is  not 
necessary  that  a benefit  should  acoxnie 
to  the  person  making  the  promise|  it  is 
sufficient  that  something  valuable  flows 
from  the  x>orson  to  whom  it  is  made,  or 
that  he  suffers  some  jprejudioe  or  incon- 
venience^ and  that  the  promise  is  the 
inducement  to  the  transaction.*  « « « ” 

If  the  statute  of  limitations  has  run  against  the 
bond,  then  by  the  ruling  in  the  Loewexistein  v.  Insxumnoe 
Company  case  supra,  it  yet  has  sufficient  legal  validity 
to  constitute  a consideration  for  the  new  promise  to  pay^ 
and  for  the  giving  of  the  moz*tgage  to  secure  the  payment 
of  the  bond.  We  think  that  the  same  rule  woiild  apply  to 
the  consideration  for  the  renewal  of  the  mortgage  that 
applies  to  the  renewal  of  the  note  in  the  Loewenstein  case, 
and  that  the  mortgage  woitld  have  sufficient  legal  validity 
to  eonstitute  a consideration  for  the  giving  of  a renewal 
mortgage  to  secure  the  payment  of  the  bond. 

CONCLISION 

Therefore,  we  are  of  the  opinion  that  if  the  debtor 
wishes  to  give  to  the  ooimty  a renewal  schoibl  fund  mortgage 
and  bpnd  to  take  the  place  of  the  one  which  has  expired 
on  account  of  the  running  of  the  statute  of  limitations 
against  it,  that  the  old  mortgage  and  bond  have  stiff! cient 
legal  validity  to  constitute  a sufficient  consideraticm  for 
the  giving  of  the  renewal  mortgage  and  bond. 

Respectfully  sulxaitted. 


TYRE  W.  BURTON 

APPROVED:  Assistant  Attorney  General 


J.  fATOft 

(Acting)  Attorney  Oeneral 
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Supplemental  opinion  to  St.  Louis  Board 
of  Election  Commissioners. 


Jun«  25 « 1938 


Board  of  Election  Commissioners 
for  the  City  of  St.  Louis 
208  South  12th  Boulevard 
St.  Louis,  Missouri 


aentleiT.ent 


Under  date  of  June  15,  1958,  you  advised  this  depart- 
ment  that  two  propositions  would  be  submitted  to  qualified 
voters  of  the  City  of  St.  Louis  at  the  prlmazry  election  to 
be  held  in  said  city  on  lUesday,  August  2,  1938,  for  the 
incurring  of  indebtedness  and  issuance  of  bonds*  You  re- 
quested our  opinion  as  to  whether  you  should  follow  your 
oz^llnanoe  or  Sec.  54  of  the  Lawb  of  Mi  sour 1,  1937,  page 
258  relating  to  notice  of  tli.e  and  place  of  registx*atlon 
and  election  in  cities  of  six  hundred  thousand  (600,000) 
inhabitants*  Ihe  provision  for  notice  in  the  ordinance 
being  inconsistent  witl:  the  statutory  provision,  we  held 
that  you  must  follow  the  latter* 

You  now  state  that  the  propositions  are  to  be  submitted 
in  accordance  with  Sec*  7218,  R.  S.  Uo*  1929,  and  call  oiu* 
attention  to  the  fact  that  the  oc'dinance  Is  based  on  said 
Statute  and  in  Imrmony  therewith* 

Sec*  7218,  R.S.  Mo.  1929  provides  as  follows i 


"For  the  pux^pose  of  testing  the  sense 
of  the  voters  of  any  lncoz*porated  city, 
town,  or  village  upon  a proposition  to 
inciur  debt  as  authorised  in  the  pre- 
ceding sectlOi'.,  the  council,  boax^l  of 
aldermen  or  trustees,  as  the  okse  may 
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be,  ahall  order  an  election  to  be 
held  of  which  they  ahall  give  notice 
aigned  by  tlie  city  clerk.  Such  no- 
tice ahall  be  advertised  by  publica- 
tion once  a week  for  tljree  consecu- 
tive weeka  in  a newapaper  published 
in  the  city  or  village,  as  the  caae 
may  be*  If  tliez>e  be  no  newapaper  pub- 
lished in  the  city,  town  or  village, 
then  in  a newapaper  published  in  the 
county  wherein  is  situate  such  city, 
town  or  village*  IT  there  are  one  or 
more  daily  newspapers  published  in  such 
city,  town  or  village  which  shall  have 
been  published  continuously  for  fifty- 
two  weeks  next  oefore  publication  of 
the  notice  is  required  to  begin  and 
shall  have  a bona  fide  circulation  or 
sale  therein  of  at  least  one  thousand 
copies,  such  notice  ahall  be  published 
in  at  least  one  of  such  newspapers* 

The  first  publication  of  the  notice 
shall  be  made  at  least  twenty-one  days 
before,  and  the  last  shall  be  within 
two  weeks  of  the  date  of  the  election* 

Such  election  shall  be  held  and  Judges 
thereof  appointed  as  in  case  of  other 
elections  in  such  municipalities,  ex- 
cept that  the  board  of  election  com- 
missioners  of  said  city  (if  there  be 
such  a board)  or  other  prox)er  aut.  ori- 
ties  having  charge  of  such  election 
shall  provide  at  least  one  voting  place 
in  each  ward  of  the  municipality  con- 
ducting such  election  (if  tliere  be  more 
than  one  ward)  and  for  that  ptirpose  trtey 
may  combine  as  many  election  px>eoinots 
in  each  ward  as  in  their  judgment  may 
be  proper*  The  jtidges  and  clerks  of 
the  precinct  in  which  a voting  place 
is  located  shall  act  as  the  Judges  and 
clerks  of  such  election  for  such  combined 
precinct*  Except  as  herein  provided,  such 
election  shall  be  conducted  in  the  same 
manner  and  by  the  same  election  commis- 
sioners (if  there  be  such  election  com- 
missioners) Judges  and  clerks  and  other 
officers  and  employes  as  other  elections 
are  conducted*" 
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Section  34  aupra  providea  In  part  thati  "It  ahall  be 
the  duty  of  auoh  Board  to  give  ten  days*  notice,  by  one 
publication  only,  unleaa  oUierwiae  provided  by  law 

The  Legislature  having  specified  the  manner  of  giving 
notice  for  tlie  submission  of  px*opoaltiona  to  incur  debt  in 
a manner  other  than  Sec«  34  supra,  we  are  of  the  opinion 
that  the  board  of  Election  Com^ssioners  for  tee  City  of  St. 
Louis  must  follow  the  pz*ovisions  for  notice  of  election  as 
contained  in  Sec.  7816  R.  Mo.  1989« 


Respectfully  subeiitted 


MAX  WASSaRiilAN 

Assistant  Attorney  General 


AifKOVEDi 


E.  TAYLOR 

(Acting)  Attorney  Oeneral 


ISH/n 


« 


ELECTION  - It  is  proper  in  the  City  of  St.  Louie  to  set 
a date  between  the  10th  and  20th  day  prior 
to  primary  election  after  which  names  of 
candidates  cannot  be  withdrawn  or  any  further 
changes  made  in  the  official  ballot. 


Jiay  1956 


Board  of  Elootion  Concilasioners 
for  the  City  of  St,  Lovila 
206  S,  12th  Blvd 
St,  Louia,  iiiasourl 

Qentl«aeni 

We  have  received  your  letter  of  June  ISth, 
which  reads  as  follows! 

"The  board  having  aet,  tentatively, 

July  19,  1956,  as  the  last  date  on 
which  nar.es  of  candidates  for 
offices  to  be  voted  for  at  the 
August  2,  1956,  Primary  oo\xld  be 
withdrawn,  would  like  an  opinion 
as  to  whether  this  date  or  another 
date  be  fixed  as  the  time  for  mak* 

Ing  such  withdrawals. 

"The  Boaz*d*s  calendar  calls  for 
July  22,  1958,  for  publication  of 
Form  of  Official  Ballot," 

We  note  In  the  calendar  which  you  enclosed  In 
your  letter  that  the  Board  of  Election  CoBBnissloners 
for  the  City  of  St,  Louis  Is  performing  all  of  the 
duties  referred  to  In  Sections  10256,  10256,  10261, 
10262  and  10266  of  the  Revised  Statutes  of  Mlssoxirl 
1929,  These  sections  all  Impose  certain  duties  on 
the  "county  clerk'L 

Section  10265  provides  as  follows! 

"At  least  twenty  days  before  the 
August  primary  in  any  year,  when 
a primax*y  election  is  held,  each 
county  clerk  shall  prepare  sample 
official  ballots,  placing  thereon 
alphabetically,  under  the  appro- 
priate title  of  each  office  and 
party  designation,  the  names  of 
all  candidates  to  be  voted  for  In 
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tho  praoinota  of  hia  oounty,  Suoli 
aaaple  ballot  aball  ba  printad  upon 
tintad  or  oolorad  papar^  and  aball 
o<mtaln  no  blank  andoraamant  or 
oartlfioata,  Suoh  olark  aball  forth- 
with aubmlt  auoh  tlokat  of  aaoh  party 
to  the  county  obalman  theraof,  and 
mail  a copy  to  aaoh  oandldata  to  bla 
poatoffloe  addrasa^  aa  given  in  hia 
daolaration  paper,  and  he  aball  poat 
a copy  of  each  aampla  ballot  in  a 
oonapiououa  place  in  hia  office.  On 
or  before  the  10th  day  before  the 
bolding  of  any  prinaz*y  elaotion  the 
county  olez4c  aball  correct  any  arrora 
or  0Bd.aaiona  in  the  ballota,  oauaa 
the  aame  to  be  printed  and  diatri- 
buted,  aa  required  by  law  in  the  oaae 
of  ballota  for  the  general  elaotion, 
except  that  the  number  of  ballota  to 
be  fumiahed  to  each  precinct  aball 
be  one  and  a half  tlmea  the  number  of 
votea  oaat  by  any  party  in  the  laat 
preceding  election  and  having 
nominaea  and  tiokata  at  auoh  primax*y 
election, * 

For  the  purpoaea  of  thia  opinion  we  are  aaaiuDing 
that  a candidate  haa  a legal  right  to  withdraw  hia 
name  after  he  has  properly  filed  hia  declaration  and 
before  the  primary. 

Section  10265  above  atatea  that  the  county  clerk 
ahall  aubciit  the  aample  official  ballots  at  leaat 
twenty  daya  before  the  priiaary  election  data,  to  the 
oo^ln•':y  chairman,  mail  a cc^y  to  each  candidate  and 
alao  poat  a copy  in  hia  office.  Further,  that  on  the 
10th  day  before  the  primary  election  the  county  clerk 
ahall  correct  any  errors  or  omisaiona  in  the  ballots 
aiul  cause  the  same  to  be  printed  and  distributed.  In 
the  city  of  5t,  Louis  the^e  duties,  required  to  be 
performed  by  Section  10265,  fall  on  the  board  pur- 
suant to  Section  10290  Revised  Statutes  of  Missouri 
1929,  which  provides  aa  follows t 

"Any  duty  required  of  or  power  given 
to  ootuity  clerks  by  this  article 
ahall,  in  the  city  of  St.  Loxiia,  be 
perfomed  by  or  vested  in  the  board 
of  elaotion  oommisaionera  for  said 
dity,  or  a majority  of  aaid  board, * 
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We  have,  therefore,  axnrlved  at  the  oonoluaion  that 
the  board  oan  set  any  date  it  desireif  between  the  10th 
and  20th  day  prior  to  the  date  of  the  privary  election, 
at  which  time  the  ballot  shall  assume  its  final  fozwi 
and  after  which  no  names  oan  be  withdjrawn  or  revisions 
made.  Section  10265  provides  that  it  shall  be  in  final 
form  on  the  10th  day  prior  to  such  election, 

July  19th,  the  tentative  date  set  to  aooompliah 
this  purpose  is  within  the  10th  and  20th  day  prior  to 
August  2nd  the  pxdniary  date  and,  in  oxu*  opinion,  it 
is  pxH>per  that  such  a date  be  set.  The  legislature 
very  apparently  intended  that  a reasonable  time,  with- 
in the  prescribed  limits,  should  be  taken  in  advance 
of  the  said  ten  day  period  to  prepare  the  final  draft 
of  the  ballot. 

Section  34,  at  page  258,  Laws  of  Missouri  1937, 
provides  that,  the  board  shall  give  ten  days  notice, 
by  one  publication  only,  in  thiree  newspapers  "of  the 
time  and  place  of  election  in  each  precinct  of  the 
city".  This  section  apparently  does  not  require  the 
printing  of  the  final  ballot  by  the  board  at  the  same 
time.  This  also  leads  us  to  the  oonolusion  that  Sec- 
tion 10265  is  the  only  applicable  statute  which  throws 
any  light  on  the  particular  question  you  have  asked 
and  that  iinder  the  terms  thereof  a time  can  be  set  be- 
fore the  ten  day  period  and  within  the  said  twenty  day 
period  for  the  purpose  of  completing  the  final  form  of 
the  ballot  and  sending  the  sane  to  the  printers, 

CQNCLUSIOH 

We  are  of  the  opinion,  therefore,  that  a time  oan 
arbitrarily  be  set  between  the  10th  and  20th  day  prior 
to  the  primary  date,  after  which  names  of  candidates 
cannot  be  withdrawn  from  the  ballots  nor  any  further 
changes  made  in  the  same. 


Respectfully  submitted 


APPROVED! 


J,  F,  ALI£BACH 
Assistant  Attorney  General 


J,  E,  TAYLott 

(Acting)  Attorney-General 


JFAlLB 
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Board  of  Election  Commissioners  of  City  of  St,  Louis 
required  to  print  on  the  official  ballot  the  name 
of  any  candidate  transmitted  to  them  by  the  Secre- 
tary of  State,  Candidates  have  no  right  to  make  any 
change  in  their  names  given  at  the  time  of  filing  de 
claration  after  their  names  have  been  published  as 
required  by  statute. 


July  15, 


< 

Board  of  Election  Commissioners 
For  the  City  of  St,  Louis 
206  S.  12th 
St,  Louis,  Missoiirl 

Gentlemen : 

This  will  acknowledge  receipt  of  yotir  request  for  an 
opinion,  reading  as  follows : 

”The  Board  requests  your  opinion  as  to 
the  following: 

1,  On  the  certified  list  of  candidates 
received  from  the  Secretary  of  State 
appears  (a)  James  V,  (Josh)  Billings 

as  Democratic  candidate  for  nomination 
for  Judge  of  the  Supreme  Covirt,  Division 
No,  One  (Unexpired  term  of  John  Caskie 
Collet,  resigned,  ending  1944);  (b) 

Dr,  Charles  HI  Phillips,  Jr.,  as  Repub- 
lican candidate  for  nomination  for  Rep- 
resentative in  Congress  for  Missouri, 

Eleventh  District,  Shall  the  Board 
place  these  two  names  on  the  respective 
ballots  exactly  as  they  appear  in  the 
certificate  of  the  Secretary  of  State? 

2,  Has  the  Board  the  right  to  make 
any  change  in  the  names  given  by  can- 
didates in  their  Declarations  at  the 
time  of  filing?  To  illustrate:  (a) 

Lawrence  J,  Klckam  who  filed,  as  such, 
for  Clerk  of  the  Circuit  Court  for 
Criminal  Ca\ises  for  the  Eighth  Judi- 
cial Circuit,  has  requested  that  his 
name  appear  on  the  ballot  - L.  J,  (Larry) 
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Kickham;  (b)  Nicholas  Blasaie  who  filad^ 
as  8tich«  for  Justice  of  the  Peace,  has 
requested  that  his  name  appear  on  the 
ballot  • Nicholas  Martin  Blassie;  (c) 

Arthiir  Ctirry  who  filed,  as  such,  for 
Constable,  has  requested  that  his  name 
appear  on  the  ballot  - Arthur  Lee  Curry; 

(d)  Geo«  L.  Vaulin  who  filed,  as  such, 
for  Jvistice  of  the  Peace,  has  reqvtested 
that  his  name  appear  on  the  ballot  - 
George  L,  Vaughn. 

"The  Board  has  fixed  July  19,  1938,  as 
the  last  day  for  withdrawals  and  the 
ballot  must  go  to  press  on  that  date. 

May  we  hear  from  you  promptly.* 

We  invite  yo\ir  attention  to  a consideration  of  applicable 
statutes.  We  may  make  the  observation  that  any  person  may  be- 
come a candidate  for  any  state  office  or  for  representative  in 
Congress,  if  such  person  file  his  declaration  of  candidacy  in 
the  office  of  Secretary  of  State.  Section  10260  Ic.  S.  Mo.  1929. 
We  assume,  however,  that  the  person  is  qualified  for  the  office 
for  which  he  files.  This  declaration  must,  among  other  things, 
be  filed  sixty  days  before  any  primary  and  state  the  *full  name" 
of  the  candidate.  Section  10257  h.  S.  Mo.  1929.  Fifty-five 
days  before  any  primary  the  duty  is  imposed  upon  the  Secretary 
of  State  to  transmit  to  the  respective  county  clerks  a certi- 
fied list  containing  the  names  and  addresses  of  all  persons  en- 
titled to  be  voted  for  at  the  primary.  Section  10261  R.  S.  Mo. 
1929.  Thereafter  the  covinty  clerks  are  required  to  publish  the 
lists  thus  transmitted.  This  particular  Section  10262  R.  S. 

Mo.  1929,  reads  as  follows i 

"Such  clerks  shall,  upon  receipt  thereof, 
publish,  under  the'  proper  party  designa- 
tion, the  title  of  each  office,  the  names 
and  addresses  of  all  persons  who  shall  have 
filed  declaration  papers,  giving  the  name 
and  adaress  of  each,  the  date  of  the  pri- 
mary, the  hours  during  which  the  polls  will 
be  held  at  the  regular  polling  places  in 
each  precinct.  It  shall  be  the  duty  of  the 
county  clerk  to  publish  such  notice  for 
three  consecutive  weeks  next  prior  to  said 
primary." 

Under  the  provisions  of  Section  10264  R.  S.  Mo.  1929, 

"the  names  of  all  the  candidates  for  the  respective  offices,  who 
shall  have  filed  declaration  papers  « « « shall  be  printed  there 
on"  . 
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Section  10266  S.  Uo,  1929  provides,  in  part,  as  fol- 
lows : 

"At  least  twenty  days  before  the  Au^nist 
primary  in  any  year,  * * * each  county 
clerk  shall  prepare  sample  official 
ballots  * « «,  On  or  before  the  10th 
day  before  the  holding  of  any  primary 
election  the  county  clerk  shall  correct 
any  errors  or  omieslons  in  the  ballots, 
cause  the  same  to  be  printed  and  dis-  . 
trlbuted 

We  make  the  observation  that  any  duty  required  of  or 
power  given  to  any  covinty  clerks,  with  respect  to  primary 
elections  in  the  City  of  St.  Louis,  shall  be  performed  by  or 
vested  in  the  board  of  Election  Commissioners.  Section  10290 
R.  S,  Mo.  1929. 

It  shall  be  noticed  from  the  statutes  above  considered 
that  the  word  "shall"  has  been  used  numerous  times  with  re- 
spect to  certain  duties  being  performed  by  county  clerks.  It 
is  believed  that  the  frequent  use  of  the  word  "sliall",  in  the 
manner  in  which  Uie  word  is  used,  indicates  to  us  tliat  these 
statutes  are  mandatory  in  character  and  must  be  obeyed.  This 
construction  is  fortified  by  a consideration  of  Section  10291 
R.  d.  Mo.  1929  relating  to  the  penalty  imposed  upon  any  person 
for  violating  any  of  the  provisions  or  requirements  of  the 
article  from  wliich  the  statutes  above  noticed  are  a part.  As 
was  said  in  the  case  of  Ousley  vs.  Powell,  12  S.  W.  (2nd)  102 t 

"Vfnen  a statute  provides  what  results 
shall  follow  the  falliire  to  comply  with 
its  terms,  it  is  mandatory  and  must  be 
obeyed*"  (Italics  oiu*s) 

We  further  observe,  as  was  said  in*the  case  ex  rel. 

Stevens  vs.  Wurdenan,  295  Mo.  566  - 568,  that: 

"Usually  the  \iao  of  the  word  'shall*  in- 
dicates a mandate,  and  iinless  there  are 
other  things  in  a statute  it  indicates  a 
mandatory  statute". 

From  these  coasidera^ions  of  the  statutes,  which  we  be- 
lieve to  be  mandatory  in  character,  the  Board  of  Election  Commis- 
sioners has  no  altoi-native  other  than  to  print  on  the  official 
primary  ballot  the  name  of  all  persons  transmitted  to  them, 
which  names  of  candidates  and  their  addresses  are  to  be  publish- 
ed three  consecutive  weeks  next  prior  to  any  primary  election. 
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We  further  make  the  observation  that  the  duties  Im- 
posed on  the  county  clerks  or  Board  of  Kleetlon  Commissioners 
la  ministerial  and  Involves  no  exercise  of  discretion* 

(a)  In  view  of  the  above*  it  Is  o\ir  opinion  that  the 
name  JAMKS  V*  (JOSH)  BILJLIHGS  i.  uat  be  printed  by  the  Board 
of  Election  Cosmlss loners  on  the  official  ballot  as  was 
transmitted  to  the  Board  of  Election  Commissioners  from  the 
Secretary  of  State* 

(b)  In  view  of  the  above*  It  Is  our  opinion  that  the 
name  £S\*  CHARLES  H*  PHILLIPS*  JR.*  Is  to  be  printed  by  the 
Board  of  Election  Commissioners  on  the  official  primary  ballot* 
as  transmitted  from  the  Secretary  of  State* 


II. 


Further  consideration  of  Section  10267  Indicates  that 
when  a person  has  filed  his  written  declaration  to  be  a 
candidate  and  has  stated  his  full  name  In  such  declaration* 
he  warrants  that  ths  Is  his  f\ill  name*  and  that  thereafter 
such  person  declaring  himself  to  be  a candidate  has  no  right 
to  change  his  name  from  that  of  the  name  appearing  In  the 
declaration*  This  observation  Is  fortified  by  a considera- 
tion of  the  statutes  before^  noticed*  Sections  10261  and 
10262*  supra*  with  respect  'to  the  publication  of  the  persons' 
names  who  have  filed  for  certain  offices*  It  la  fxmdamental 
In  the  construction  of  tha  statutes  that  the  object  and  pur- 
pose imderlylng  their  enactment  Is  to  be  considered  In  de- 
tenainlng  the  legislative  Intent*  State  vs*  Toombs  26  S.  W* 
(2nd)  101;  Bowers  vs*  Missouri  Mutual  Association  62  S*  W* 
(2nd)  1068*  With  this  principle  In  mind*  It  Is  believed  that 
the  very  object  and  purpose  of  Section  10262  with  respect  to 
the  publication  of  the  names  and  addresses  of  all  persons  idio 
have  filed  declaration  papers  giving  the  name  and  address  of 
each*  the  date  of  the  primary*  the  hours  during  which  the 
polls  will  be  open*  etc.*  for  a period  of  three  consecutive 
weeks  next  prior  to  the  primary  Is  to  acqiialiit  the  electors 
In  the  respective  election  districts  of  not  only  the  primary* 
but  the  names  of  all  persons  idio  have  filed  as  a candidate 
for  particular  offices*  If  a person  has  filed  his  declara- 
tion as  a candidate  for  a particular  office*  under  a 
particular  name*  and  thereafter  attempts  to  change  svich 
name  prior  to  the  printing  of  the  official  ballot  It  would 
seem  to  render  nugatory  the  provisions  of  the  statutes  be- 
fore considered* 
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In  view  of  the  above,  it  la  the  opinion  of  thla  depart- 
ment that  the  hoard  of  Election  Conszilaa loners  haa  no  right 
to  make  any  change  in  the  nanea  given  by  candidatea  in 
their  declarations  at  the  time  of  the  filing  after  such 
names  are  published* 


Very  truly  youra. 


RUSSELL  C.  STONE 
Assistant  Attorney  General 


APPROVED: 


ROV  McKITvlvICE 
Attorney  General 


RCSiLB 
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Board  of  Election  Gemlssloners 
■end  out  absentee  ballots  lanedlately 
upon  receipt  of  the  printed  ballots 


July  23,  1938 


• /• 

Board  of  Election  Contolssioners, 
City  of  3t.  Jkjuls, 

St.  Louis,  Missouri. 

Gentlemens 


^Is  will  acknowledge  receipt  of  your  telegram  of 
this  date  which  reads  as  follows! 


"The  board  requests  a formrl  ruling 
as  to  voting  absentee  ballots  (a) 

Can  a qualified  voter  who  Is  In  another 
■tBte  on  election  day  oast  an  absentee 
ballot  (b)  Does  s qualified  voter 
^ have  to  be  within  the  state  on  election 
day  to  cast  an  absentee  ballot  (c) 

When  Is  the  boai^d  required  to  send  the 
applicant  the  absentee  ballot. 

Board  of  Election  Coxsnlssloners." 

In  answer  to  the  first  two  questions  contained  In 
the  foregoing  telegram,  we  enclose  herewith  copy  of  ^ .q-,/ 
opinion  rendered  by  this  office  \mder  date  of  July  24,/^^^^ 
addressed  to  Honorable  H.  D.  Allison,  Coimty  Clerk  of 
Buchanan  County,  St.  Joseph,  Missouri,  which  we  think 
fully  covers  both  of  said  questions. 


In  ansv;er  to  the  third  question  contained  In  yoxu* 
telegram,  e direct  your  attention  to  Section  10183, 
page  219,  Laws  of  Missouri,  19o5,  which  reads  In  part  as 
follows I 

"#  * * Fi»ovlded.  that  no  county  clerk. 
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board  of  aleotion  conBuls8lor..3r8  or 
other  proper  official  charged  with 
the  duty  of  fumiahlng  such  ballots 
after  examination  of  the  records,  or 
otherwise  ascertaining  the  right  of 
such  p<  ^on  to  vote  at  such  election 
shall  be  required  to  furnish  any  ballot 
or  ballots  to  any  person  deslri^  to 
■vote  as  by  this  act  authozdsed  who  is 
not  lawfully  entitled  to  vote,  and  if 
the  applicant  for  ballot  or  baUcts 
is  entitled  to  receive  same,  the  county 
clerk  or  the  board  of  election  oomnisalon- 
era,  if  any,  or  other  offiolal  charged 
with  the  duty  of  furnishing  suoh  ballots 
iiiinedlately  upon  receipt  of  the  printed 
ballots  shall  send  by  registered  mall  . 
postage  prepaid,  or  deliver  in  person 
an  official  ballot  or  ballots  if  more 
than  one  are  to  be  used  and  voted  at 
said  election  to  suoh  applicant*#  « *” 

It  will  be  seen  frcaa  the  foregoing  that  it  is  the 
duty  of  the  Board  of  Election  Cosmis  si  oners  insaediately 
upon  receipt  of  the  printed  ballots  to  forward  to  qualified 
applicants  for  absentee  ballots  t^e  proper  ballots  to  be 
used  by  such  absentee  voters* 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that 
absentee  ballots  should  be  mailed  to  qualified  applicants 
for  same  izonediately  upon  receipt  of  the  printed  ballots 
by  the  Board  of  Election  Commissioners. 

Yours  very  truly. 


Ai  PROVED*  HA.UT  H.  KAY 

Assistant  Attorney  Oeneral 


J.  W.  SUFi-ltJGT  N 

(Acting)  Attorney  General 


HHKiDA 


ELECTIOI'B:  Temporary  appointees  appointed  by  judge  or  clerk  of 
elections  in  St,  Louis  City  to  fill  vacancies  until 
a judge  or  clerk  is  appointed  by  the  Board  of  Election 
Commissioners  is  not  entitled  to  compensation  for  his 
services , 


September  7,  1936 


Board  of  Election  Comuissioners 
206  -^outh  Twelfth  Boulevard 
St.  Louis,  Missoxirl 

Gentlemen: 


(\A 


This  will  acknowledge  receipt  of  your  inquiry 
of  recent  date  which  reads  as  follows: 


"In  the  law  for  the  permanent  regis- 
tration of  voters,  approved  Juxie  30, 
1937  (Laws  of  hlssouri,  1937)  - 


Section  5,  at  x^age  241,  reads  in  part 
* * * * they  must  not  hold  any 
office  or  employment  under  the 
United  States,  the  State  of  Missouri, 
or  under  the  county  or  city  in  which 
such  election  Isto  be  held*;  and. 


Section  38,  at  i^age  289,  reads  in 
part  *If  any  judge  or  clerk  shall 
not  be  present  upon  the  expiration 
of  fifteen  minutes  from  the  time  to 
open  the  polls,  or  be  is  disqualified 
or  refuses  to  act,  the  Judge  or  Judges 
present,  and  if  none  are  present,  then 
the  clerk  present,  representing  the 
sane  political  party  as  the  person 
causing  the  vacancy,  shall  imxasdiately 
fill,  for  the  time  by  the  selection  of 
a member  of  their  party,  the  place  of 
such  absent  Judge  or  clerk,  and  notify 
the  Board  of  the  substitution  **  * **• 


At  the  Primary  Election,  August  2, 

1938,  the  Board  ruled  bl.P.A.  employees 
came  under  the  bans  of  Section  5«  This 
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ruling,  together  with  the  ueual  run 
of  Taoanoies  on  election  mornings  he- 
cause  of  illness  and  for  other  reasons, 
de re loped  appro ximatelj  one  hundred 
fifty  racancies,  and  from  one  to  six 
hours  elapsed  before  the  ooj^>le]Bent  of 
Judges  and  clerks  were  in  all  the  pre- 
einets.  These  racancies  were  reported 
by  telephone  to  the  Board,  and  the 
message  was  answered  by  a return  tele- 
phone instruction  in  nearly  erery  case, 
to  the  Speeial  Deputy  Election  Com- 
missioner (a  Democrat  and  a Republican 
being  assigned  to  each  precinct)  to 
serre  until  relieved,  or  until  the 
Board *s  regular  substitute  appointee 
arrired.  The  Board*s  budget  proTided 
for  4^36.00  per  precinct  for  this 
election  (four  Judges  and  two  clerks 
at  each),  which  amount  has  been 

paid  to  the  Board's  appointees,  six  in 
number. 

The  Board  asks  your  opinion  (1)  are 
these  temporary  appointees  to  be  riewed 
in  the  light  of  'party*  appointments  and 
not  compensated  by  the  Board?  (2)  is  the 
Board  obligated  to  compensate  these  tem- 
porary appointees;  if  so,  shall  the  time 
be  caloulated  on  a pro  rata  day  basis  and 
how  shall  it  be  calculated,  or  do  these 
temporary  appointees  come  within  the  pro- 
Tisions  of  Section  81T* 

In  the  City  of  St.  Louis,  the  Board  of  Election 
Commissioners  appoints  Judges  and  clerks  of  election  for 
definite  terms.  The  law  applicable  to  elections  in  the 
City  of  St.  Louis  is  embodied  in  an  act  found  in  the  Laws 
of  1937,  beginning  at  page  235.  Reference  hereafter  to 
certain  sections  refers  to  sections  of  said  act. 

Section  5 of  said  act  prorides  as  follows: 

"Said  board  of  election  commissioners 
shall  at  least  sixty  days  prior  to  each 
presidential  election  thereafter  select 
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and  choose  four  electors  as  judges  of 
election,  for  each  precinct  in  such 
city.  They  must  be  citizens  of  the 
United  States  and  entitled  to  vote  in 
the  city  at  the  next  general  election, 
and  they  must  be  men  or  women  of  good 
repute  and  character  who  can  speak,  read 
and  write  the  English  language,  and  be 
skilled  in  the  four  fundamental  rules  of 
arithmetic,  and  they  ksist  be  of  good 
understanding  and  capable.  They  must  re- 
side or  be  employed  or  hare  a plaoe  of 
business  in  the  ward  for  which  they  are 
selected  to  act;  and  they  must  not  hold 
any  office  or  eBQ)loyment  under  the  United 
States,  the  state  of  Missouri,  or  under 
the  county  or  city  in  which  such  election 
is  to  be  held,  and  they  must  not  be 
candidates  for  any  office  at  the  next  en- 
suing election.  Two  clerks  of  election 
for  each  precinct  shall  be  selected  within 
the  same  time  by  said  board,  and  shall 
possess  the  same  qualifications  as  the 
judges.  Being  a notary  public  shall  be  no 
disqualification  for  judge  or  clerk.  No 
person  shall  be  appointed  nor  serve  as 
judge  or  clerk  in  any  election  or  regis- 
tration who  has  been  convicted  of  an  of- 
fense punishable  by  imprisonment  in  the 
penitentiary,  or  who  has  been  confined 
in  any  oo\mty  jail,  worldiouse,  penitentiary 
or  house  of  correction  within  five  years 
prior  to  such  appointment,  ^aid  judges 
and  clerks  shall  be  appointed  for  a term 
ending  sixty  days  prior  to  the  next  pres- 
idential election  after  the  election  at 
which  they  v/ere  appointed  to  serve,  and 
shall,  during  said  term,  serve  as  judges 
and  clerks  at  all  special,  local, 
municipal, primary  and  general  elections 

Section  6,  after  providing  the  method  of  selection 
of  judges  and  clerks,  provides  as  follows: 
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m * * * ^ persons  thus  se- 

looted  shall  be  appointed  and  eom- 
oissioned  by  the  board,  if  qualified 
and  oonfiroed  by  the  board." 

Section  7 prorides  for  the  holding  of  examinations 
for  those  selected  as  Judges  and  clerks  and  prorides  that 
"No  person  shall  be  compelled  to  serre  as  Judge  or  clerk 
for  two  years  after  the  erpiratlon  of  his  term  of  serrioe." 

It  will  be  seen  from  the  foregoing  sections  that 
Judges  and  clerks  of  election  are  selected  by  the  Board  of 
i^lectlon  Commissioners,  that  they  must  possess  certain 
specified  qualifications  and  that  they  serre  for  definite 
terms  of  office.  V.hen  persons  are  once  qualified  and  oom> 
missioned  as  Judges  and  clerks,  they  are  arailable  for 
serrice  at  all  elections  held  during  a definite  term,  'fhey 
thus  become  regular  election  officials  with  definite  terms 
of  office. 

• 

Section  81  prorides  for  compensation  of  election 
officials  prorided  for  by  the  act.  Said  section  reads- in 
part  as  follows: 

"*  * * Jt'recinet  JudMS  and  clerks  shall 
race ire  as  pay  six  (#6.00)  dollars  for 
each  day  or  part  of  day  while  on  duty, 
except  pay  shall  be  allowed  only  for 
those  days  mentioned  in  this  Act." 

Vi’e  think  it  is  clear  that  when  the  Legislature  en- 
acted Section  81  it  had  in  mind  proriding  for  regularly 
selected  election  officials.  It  is  true  that  Section  38 
prorides  for  the  appointment  of  temporary  appointees  to 
fill  in  for  absent  Judges  and  clerks  until  a Judge  or  derk 
could  be  selected  by  the  authority  haring  the  power  of  ap- 
pointment of  Judges  and  clerks,  to-wit,  the  Board  of 
kleotlon  Commissioners.  Said  Section  38  reads  in  part  as 
follows  (underscoring  ours ) : 

"If  any  Judge  or  clerk  shall  not  be 
present  upon  the  expiration  of  fifteen 
minutes  from  the  time  to  open  the  polls, 
or  he  is  disqualified  or  refuses  to  act. 
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tbe  judge  or  judges  present,  and  if 
none  are  present,  then  the  clerk 
present,  representing  the  same  political 
party  as  the  person  causing  the  Taeaney, 
shall  immediately  fill,  for  tbe  time  by 
the  seleotion  of  a member  of  their 
party,  the  place  of  sueh  absent  judcce 
or  e^rFTanT^tlgynEEe  BoSrTbrTfie 
subsiiiution.  And  one  of  the  judges  or 
a clerk,  If  all  the  judges  be  absent, 
shall  administer  to  suoh  teyoraCT  ap» 
y^tee  the  oath  as  required  of  ine 
judge  or  clerk  originally  appointed, 
and  blank  forms  shall  be  sent  out  by 
the  Board  for  suoh  purpose,  which  oath 
shall  be  preserred  and  returned  to  the 
Board  and  suoh  appoiyee  shall  be  sub- 
ject to  the  same  punisluBent  and  penalty 
as  any  other  judge  or  clerk.  The  Board 
upon  race lying  the  notioe  of  the  ya- 
canoy,  shall  appoint  to  fill  tbe  sasw, 
a judge  or  clerk  of  the  same  political 
party  as  the  judge  or  clerk  causing  the 
ya canoy.  Suoh  judge  or  clerk  so  ap- 
pointed shall  take  the  same  oath  as 
proyided  for  a regular  judge,  or  a reg- 
ular clerk,  before  the  Board,  or  the 
Chief  Clerk,  or  any  assistant  of  the 
Board,  who  are  hereby  authorized  to  ad- 
minister suoh  oaths,  or  one  of  the  re- 
maining judges  and  replace  the  temporary 
appoint—  and  assume  the  duties  of  the 
position  as  speedily  as  possible.  Sueh 
judge  or  clerk  so  appointed  shall  be 
subjected  to  the  same  punishment  and 
penalties  as  any  other  judge  or  clerk." 

It  will  be  noticed  that  the  foregoing  section  re- 
fers to  the  person  selected  by  the  judges  or  tbe  clerk 
to  fill  the  yacancy  temporarily  as  the  temyray  appointee. 
It  does  require  that  the  regular  oath  be  administers  io 
such  temporary  appointee,  but  at  no  place  does  the  section 
refer  to  the  temporary  appointee  as  a judge  or  clerk.  &e 
is  merely  a teiaporary  appoin^e  to  fill  the  pla—  of 'such 
absent  J^ge*^  clerk.  He  migRt  properly  be  rel^erred  io 
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as  temporary  Jud^  or  temporary  olerk.  The  seetlon  pro- 
rides  that  the  Board,  upon  reoelrinc  the  notiee  of  the 
raoanoy,  shall  appoint  to  fill  the  same  a Judge  or  elerk 
and  that  the  Ju^e  or  olerk  appointed  shall  tSEe'~^e  osiih 
of  a regular  Jud^  or  olerk.  'Rie  person  appointed  by  the 
Board  to  fill  the  rmoaney  is  referred  to  as  the  Judge  or 
^eric  so  appointed.  The  Board  is  the  body  which  nas  au- 
tkority  under  the  law  to  appoint  Judges  and  olexks  of 
eleotion. 

Neither  i^eetion  81  nor  any  other  section  of  the 
aot  makss  prorision  for  eompensation  to  the  temporary 
appointees  abore  referred  to.  Cosqpensation  is  prorided 
for  Judges  and  clerks  of  election,  but  not  for  those  who 
may  in  an  emergency  be  called  upon  to  fill  the  place  of 
a Judge  or  olerk  for  an  hour  or  so.  The  rule  as  to  com- 
pensation for  public  officers  has  been  laid  down  in  the 
case  of  Sanderson  t.  Pike  County,  195  Ito.,  l.c.  605,  in 
the  following  language: 

”It  is  well-settled  law  in  this  State 
that  the  right  to  compensation  for 
the  discharge  of  official  duties  is 
purely  a creature  of  the  statute,  and 
that  the  statute  which  is  claimed  to 
confer  that  right  must  be  strictly 
construed.  The  rii^t  of  a public  of- 
ficer to  compensation  is  deriTed  from 
the  statute,  and  he  is  entitled  to 
none  for  serTices  he  may  perform  as 
such  officer,  unless  the  statute 
gires  it.  (State  ex  rel.  t.  Adams, 

172  Mo.  1-7;  Jackson  County  t.  Stone, 

168  Ito.  577;  State  ex  rel.  ▼.  Vialbridge, 

153  Ito.  194;  State  ex  rel.  t.  Brown, 

146  Ito.  401;  State  ex  rel.  t.  nofford, 

116  Ito.  280;  airens  ▼.  Dawiess  Co., 

107  Ito.  60S;  billiams  t.  Chariton  te., 

85  Ito.  645;  Gammon  t.  Lafayette  Co., 

76  Ito.  675.* 

Construing  Section  81  strictly,  as  we  are  re- 
quired to  do  by  the  foregoing  rule,  we  must  conclude  that 
the  compensation  therein  proTided  is  for  Judges  and  clerks 
of  election  and  not  for  temporary  appointees  selected  by 
Judges  or  clerks  of  election  to  fill  temporarily  the  place 
left  Tacant  by  an  absent  Judge  or  clerk* 
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OONCLUSIOH 


It  Is,  therefore,  the  opinion  of  this  office 
that  tenporary  appointees  aeleeted  by  Judges  or  the  olexk 
of  an  election  precinct  in  the  City  of  St.  Louis  to  fill, 
for  the  tins  being,ths  place  of  an  absent  Judge  or  clerk 
until  the  Board  of  Election  OomBissioners  can  select  a 
Judge  or  clerk  and  qualify  him  to  fill  such  Tacaney,  is 
not  entitled  to  compensation  for  such  tem>orary  ser'Hoes* 


HespeetfuUy  submitted. 


HABET  H.  EAT 

Assistant  Attorney  General 


APFB07SD  By: 


J:E.  TAfWS 

(Acting)  Attorney  Qeneral 


HHE:YAL 


couim  coDdn^.  i 

WIDENING  OF>’f 


The  County  Court  shall  follow  procedure 
prescribed  by  Section  7840,  H,  S.  Mo« 

1929,  for  the  widening  of  the  right-of-way 
of  a road. 


4%pteinber  9,  1938 


. "« 


Honorable  Carl  F.  \7yraore 
Proseoutins  Attorney 
Cole  Coiinty 

Jefferson  City,  liissouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date 
requestinc  an  official  opinion  from  this  department 
based  upon  the  following;  letter: 

"I  would  like  to  req.ue3t  an  opinion 
on  the  following  state  of  facts: 

The  County  of  Cole  has  received  a 
W,  P,  A.  grant  to  be  used  in  building 
new  county  roads  and  improving  old  roads 
and  one  of  the  re^xiiremants  thereof  is 
that  the  roaas  be  not  less  than  4G  feet 
in  width.  The  County  in  rebuilding  one 
road  hi oh  is  now  30  feet  in  width  is 
unable  to  obtain  the  additional  10  feet 
of  right  of  way  from  tvro  property  owners. 

I would  like  to  know  the  correct  proced- 
ure in  which  the  County  may  aoc^ulre  this 
additional  right  of  way.  The  County  has 
started  work  on  part  of  this  new  road, 
and  I would  greatly  appreciate  a reply 
as  soon  as  possible." 

I take  it  from  your  request  that  the  road  which 
the  county  court  desires  to  widen  is  one  which  is  not  in- 
cluded in  the  county  highway  system  or  the  state  highway 
system;  in  other  words,  it  is  a road  over  which  the  county 
court  has  exclusive  Jurisdiction.  It  also  appee^rs  from  the 
statement  that  a part  of  the  present  read  is  only  30  feet 
wide  and  that  the  county  court  desires  to  widen  that  portion 
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to  the  width  of  40  feet,  and  the  question  is  >«hether  or 
not  the  county  can  proceed  under  the  general  statute  for 
condemnlnf  lands  for  public  roads  for  the  purpose  of  Tviden- 
Ing  a road. 

The  Legislature  has  provided  that  the  minimum  width 
of  a public  road  in  this  state  shall  be  30  feet.  (Section 
7025,  R.  3,  Lo.  1929.) 

Section  7840,  R.  3.  Ko,  1929,  provides  the  manner 
for  the  talcing  of  private  property  for  road  purposes. 

This  section  is  as  follows: 

"The  right  of  eminent  uomain  is  vested 
in  the  several  counties  of  the  state 
to  condemn  private  property  for  public 
road  purpose,  including  any  land,  earth, 
stone,  timber,  rook:  quarries  or  gravel  pits 
necessary  in  establishing,  building,  grad- 
ing, repairing  or  draining  said  roads,  or 
in  building  any  bridges,  abutments  or 
fills  thereon.  If  the  county  court  be  of 
the  opinion  that  a public  necessity  exists 
for  the  establishment  of  a public  road^^ 
or  for  the  taking  of  any  land  or  property 
for  the  purposes  heroin  ii.entioned,  it 
shall  by  an  order  of  record  so  declare, 
and  shall  direct  the  county  highu-ay 
engineer  within  fifteen  days  thereafter 
to  survey,  mark  out  and  describe  said  road, 
or  the  land  or  material  to  be  token,  or 
both,  and  to  prepare  a map  thereof,  show- 
ing the  location,  courses  and  distances, 
and  the  lands  across  or  upon  ^^iiich  said 
proposed  public  road  will  run,  or  the  area,  , 
dimensions,  description  and  location  of  any 
other  property  to  be  taken  for  the  purposes 
herein,  or  both,  and  said  highway  engineer 
shall  file  said  map  end  a report  of  his 
proceedinf-'s  in  the  premises  in  the  office  of 
the  county  clerk.  Thereupon  the  county 
court  shell  cause  to  be  published  in  some 
, newspaper  of  general  circulation  in  the 

county,  once  each  week  for  three  consecutive 
weeks,  a notice  giving  the  vddth,  beginning, 
terruinatlon,  courses  and  distances  and  sec- 
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tions  and  subdivisions  of  the  land 
over  vdiich  the  proposed  read  is  to  be 
established,  or  the  location,  area, 
tilBiensions  and  descriptions  of  any 
other  land  or  property  to  be  tulcan,  or 
both,  and  that  saia  lend  or  property  is 
sought  to  be  talcen  for  public  use  for 
road  or  bridge  purposes.  If  within  twenty 
days  after  the  last  day  of  said  publica- 
tion no  claim  for  damages  for  the  taking 
of  any  of  such  land  or  property  be  filed 
in  the  county  clerk’s  office  by  the  owner 
of  said  property,  or  by  the  .^'uerdlans  or 
curators  of  insane  persons  or  minors  own- 
inc  said  property,  then  the  claim  of  any 
such  owner  shall  be  forever  barred,  and 
the  county  shall  be  authorised  to  enter 
upon  and  appropriate  said  lands  or  other 
property;  and  the  court  shall  make  an 
order  accordingly.  If  any  claim  for 
damages  be  filed,  the  same  shall  be  heard 
on  the  first  day  of  any  regular  or  adjounaed 
term  of  the  county  court  after  the  expiration 
of  the  twenty  days  last  aforesaid.  If  the 
county  court  and  the  land  or  property  owner 
be  unable  to  a ree  on  the  amount  of  the 
damages,  the  coxmty  court  shall  make  an 
order  recitlnf;:  such  fact,  and  cause  a copy 
of  same  to  be  delivered  to  the  Judge  of  the 
circuit  court  of  that  ooiinty,  and  a trans- 
cript of  the  record  and  the  original  files 
in  3uiu  cause  shall  be  transmitted  by  the 
county  clerk  to  the  circuit  cleric  of  the 
county.  Upon  receipt  of  the  copy  of  the 
order  of  the  county  court  lust  aforesaid  by 
the  circuit  judge,  the  circuit  court,  or  the 
Judge  thereof  in  vacation,  shall  make  an 
order  setting  the  cause  for  hearing  within 
fifteen  days,  and  if  the  order  fixing  the 
data  of  said  hearing  be  made  by  the  Judge  in 
vacation,  it  shall  forth\dth  be  filed  in  the 
office  of  the  circuit  clerk.  The  court,  or 
Judge  in  vacation,  shall  cause  to  be  empaneled 
a Jury  of  six  freeholders  not  interested  in 
the  matter  or  of  kin  to  any  member  of  the 
county  court,  or  to  any  landowner  in  interest. 
Said  Jury  shall  view  the  land,  or  other 
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property,  proposed  to  be  taken,  ejid 
chall  hear  the  evidence  end  determine 
the  ^j^uestlon  of  damages  under  the  dlreo- 
tion  of  the  court  or  Judge.  Five  of 
said  jury  concurring  may  return  a verdict, 
and  In  case  of  a disagreement  another 
jury  may  be  empaneled.  The  public  neces- 
sity for  taking  said  property  shall  in 
nowise  be  in'^iuired  into  by  the  circuit 
court,  and  the  judgment  of  the  circuit 
court,  or  judge  thereof  in  vacation, 
in  said  cause  shall  not  be  reviewed  on 
appeal  or  by  writ  of  error." 

Section  7841,  k.  s,  i'o.  1929,  also  provides: 

"The  words  ’established’  end  ’establish- 
ing,' as  used  in  this  article  in  rela- 
tion to  public  roads,  shall  be  held  to 
embrace  the  locating,  relocating,  changing 
or  widening  of  roads,  end  the  v.ord  ’road’ 
shall  include  bridges  and  culverts," 

By  this  section  the  lawmakers  left  no  doubt  as  to  the 
question  of  whether  or  not  Section  7640,  supra,  would  apply 
to  a case  where  a road  is  widened  by  the  proper  county 
authorities.  They  have  included  the  word  "widening"  in  the 
definition  of  the  word  "establishing."  Therefore,  the  same 
procedure  for  widening  a road  is  followed  thf<t  is  used  for 
the  purpose  of  establishing  or  oppnlng  a new  road. 

The  proceedings  for  the  opening,  establishing  and 
vacating  of  public  roads  are  of  early  origin.  In  the  case 
of  Wooldridge  v.  lientschler,  62  VIo.  App.  591,  in  which  a 
road  had  been  vrideaed  by  the  county  court  by  authority  of 
statutes  similar  to  Section  7840,  supra,  the  court,  in  dis- 
cussing the  procedure  for  the  widening,  said,  1.  c.  594: 

"It  appears  from  the  record  that  this 
case  originated  from,  a difficulty  about 
a road,  which,  it  appears,  some  parsons 
in  its  neighborhood  concluded  had  been 
encroached  upon  by  plaintiff.  How  the 
roaa  was  originally  acquired  by  the  public, 
or  what  its  original  vddth  was,  does  not 
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appear.  It  does  appear,  though, 
that  proceedings  were  instituted,  be- 
fore the  county  court,  to  widen  it. 

These  proceedings  appear  to  be  such  as 
would  be  proper  for  widening  a road  that 
was  found  to  be  too  narrow  as  originally 
laid  out.  That  process  seems  to  haye 
been  invoked,  as  a means  of  setting 
plaintiff's  fences  off  of  the  road,  al- 
ready of  a proper  width  as  a road,  but 
which  had  been  encroached  upon  by  the 
alleged  unwarranted  acts  of  plaintiff. 

Notice  of  the  presentation  of  the 
petition  was  regularly  given,  and  the 
county  court  ordered  a sxunrey  by  the 
surveyor.  The  survey  was  made  and  duly 
reported  to  the  county  court.  Plaintiff 
was  then  notified  by  proper  notice  to  re- 
move his  fence  to  the  limit  as  established 
by  the  survey.  Having  refused  to  do  so, 
the  county  court  issued  an  order  to  de- 
fendant, as  road  overseer,  which  was  duly 
delivered  to  him,  to  proceed  to  open  the 
road  and  report  his  action  to  the  court. 

It  was  in  executing  this  order  that  de- 
fendant committed  the  acts  for  which  the 
suit  was  begxm." 

And  at  1.  c.  595  of  said  case  the  court  further  said: 

"The  .coiinty  court  has  general  Juris- 
diction to  open  or  widen  public  roads. 

♦ ♦ *1 

. 

The  court  further  said: 

"The  order  of  the  court  delivered  to  de- 
fendant recited  that  the  court  had  ordered 
the  road  widened  according  to  the  survey 
made  by  the  county  surveyor,  and  directed 
defendant  to  'proceed  to  widen  said  road 
within  thirty  days  from  the  date  of  this 
order,  as  the  same  was  suirveyed  by  the 
county  surveyor  and  ex  officio  commissioner 
of  roads  and  bridges,  and  report  to  this 
court  at  its  next  regular  term.*" 


Honorable  Carl  F. 


September  9,  1998 


— 


CONCLUSION 


From  the  foregoing,  it  la  the  opinion  of  this  de- 
partment that  the  county  court,  for  the  purpose  of  widening 
a public  road,  should  follow  the  procedxire  prescribed  in 
Section  7840,  R,  S«  Ko.  1929,  hereinabove  quoted. 


Respectfully  submitted 


TYRL  W.  BURTON 
.>.ssistant  Attorney  General 


APPROVSC* 


(Acting)  Attumey  General 
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• ing  the  Navy  unless  the  intention  shows  otherwise. 
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Board  of  Election  Commissioners 
City  of  St.  Louis 
208  S.  12th  Boulevard 
St.  Louis,  Missouri 

Gentlemen; 

This  is  to  acknowledge  receipt  of  your  letter  of 
October  3>  1938>  requesting  an  official  opinion  from  this 
department,  which  is  as  follows; 

”The  Board  would  like  your  opinion  on 
the  following  case: 

"One  Edward  John  Jones,  aged  twenty-four 
years,  whose  parents,  so  he  states,  have 
lived  at  3838  South  Broadway  for  the  past 
sixty-five  years,  made  application  today 
to  register.  Mr.  Jones  states  he  entered 
the  Navy  in  the  Bureau  of  Medicine  Surgery 
when  he  was  sixteen  years  of  age,  with  his 
parents*  consent,  and  was  discharged  five 
months  ago,  returning  to  the  home  of  his 
parents.  He  also  stated  he  has  never  before 
made  application  to  register. 

"We  at  first  were  Inclined  to  pass  him  be- 
cause of  the  Constitutional  provision 
(Article  8,  Section  7),  but  this  seems  to 
apply  to  voting  only  and  presupposes  one 
having  been  registered.  In  the  affidavit 
of  registration  however,  he  would  be  asked 
to  swear  that  he  has  resided  in  the  State 
of  Missouri  one  year  (Section  I6,  New 
Permanent  Registration  Law)." 
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Article  VIII,  Section  7,  of  the  Missouri  Constitu- 
tion reads  as  follows: 

"For  the  purpose  of  voting,  no  person 
shall  be  deemed  to  have  gained  a resi- 
dence by  reason  of  his  presence,  or  lost 
it  by  reason  of  his  absence,  while  em- 
ployed in  the  service  either  civil,  or 
military,  of  this  state,  or  of  the  United 
States;  nor  while  engaged  in  the  naviga- 
tion of  the  waters  of  the  State,  or  of 
the  United  States,  or  of  the  high  seas, 
nor  while  a student  of  any  institution 
of  learning,  nor  while  kept  in  a poor- 
house  or  other  asylum  at  public  expense, 
nor  while  confined  in  public  prison." 

Section  12,  Session  Laws  of  1937f  page  244,  sets  out 
the  qualifications  of  voters  in  cities  of  the  population  of 
600,000  or  more,  which  applies  to  the  City  of  St.  Louis. 
This  section  reads  as  follows; 

"Every  citizen  of  the  United  States,  in- 
cluding occupants  of  soldiers'  and 
sailors'  homes,  who  is  over  the  age  of 
twenty-one  years,  who  has  resided  in  the 
State  one  year  immediately  preceding  the 
election  at  which  he  offers  to  vote,  and 
during  the  last  sixty  days  of  that  time 
shall  have  resided  in  the  city  where  such 
election  is  held,  shall  be  entitled  to 
vote  at  all  elections  by  the  people,  if 
properly  registered,  unless  he  comes  within 
the  following  exceptions; 

fl)  If  he  is  an  idiot  or  insane  person. 

(2)  If  he  has  been  convicted  of  a felony, 
or  of  a crime  connected  with  the  exercise  of 
the  right  of  suffrage  and  has  not  been  granted 
a full  pardon  therefor. 

f3)  he  is  confined  to  any  public  prison. 

(4)  If  he  is  kept  at  any  poor  house  at  pub- 
lic expense. 

(5)  If  he  has  been  convicted  a second  time 
of  a felony,  or  of  a crime  connected  with  the 
exercise  of  the  right  of  suffrage." 
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A voter  does  not  lose  his  residence  by  being  away 
temporarily  either  to  an  institution  or  as  a member  of 
the  Navy.  As  in  all  election  laws,  the  intention  of  the 
voter  must  be  determined.  Under  the  state  laws,  a member 
of  the  Navy  is  not  entitled  to  vote,  but  at  the  same  time 
he  does  not  lose  his  residence  by  reason  of  becoming  a 
member  of  the  Navy. 

In  the  case  of  Goben  v.  Murrell,  19O  S.  W.  986, 

1.  c.  987^  the  court  said; 

"Now  in  this  case  the  students,  having 
been  allowed  to  vote  by  the  election 
officers,  are  presumed  to  be  legal 
voters.  Gass  v.  Evans,  244  Mo.  329, 

344,  149  S.  W.  628.  It  is  not  enough 
to  destroy  such  presumption  to  show 
that  the  voter  was  a student  going 
to  school  in  the  city  where  he  voted 
(Gumm  V.  Hubbard,  97  Mo.  311 > 320, 

11  S.  W.  61,  10  Am.  St.  Rep.  312), 
for  the  fact  that  one  goes  into  a 
city  only  for  the  purpose  of  going 
to  school  does  not  conclude  the  question 
whether  he  is  a legal  voter.  He  may 
intend  to  reside  at  such  place.  It 
is  a question  of  intention,  not,  how- 
ever, determined  conclusively  by  his 
testimony.  Hall  v.  Schoenecke,  128 
Mo.  661,  31  S.  W.  97;  "Sei  bold  v.  Wahl 
(Wis.)  159  N.  W.  546.  The  onus  of 
showing  that  he  was  not  a qualified 
voter  is  on  the  contestant.  South 
Mo.  Land  Co.  v.  Combs,  53  Mo.  App. 

298;  State,  to  Use,  v.  Hudson,  86  Mo. 

App.  501,  5IO;  Gilliland  v.  Railroad, 

19  Mo.  App.  4ll,  419;  Appleman  v.  Sport- 
ing Goods  Co.,  64  Mo.  App.  71. 

"In  this  view  of  the  law,  has  the  con- 
testant, through  the  agreed  statement, 
clearly  shown  that  the  students  who 
voted  for  the  contestee  were  not  legal 
voters?  We  think  he  has.  He  has  shown 
by  that  statement  that  they  left  their 
places  of  residence  and  'came  to  Klrks- 
vllle  for  the  sole  purpose  of  becoming 
students  at  the  American  School  of 
Osteopathy,  an  institution  of  learning 


Board  of  Election  Com'rs. 


-4- 


October  11,  1938 


located  at  said  city,  with  the  Intention 
of  remaining  In  said  school  three  years 
and  of  then  locating  at  places  elsewhere 
for  the  practice  cf  osteopathy;  * * * and 
that  said  persons  have  never  altered  their 
Intentions  of  leaving  the  city  of  Klrks- 
vllle  as  soon  as  their  course  of  study  at 
said  school  shall  have  been  completed. ' 

That  Is  to  say,  they  came  to  Klrksvllle 
not  to  'reside',  as  that  word  Is  under- 
stood In  Its  application  to  the  qualifi- 
cation of  voters,  but  for  a temporary 
purpose  which,  when  accomplished,  was 
to  end  their  presence  there.  Residence 
must  have  some  connection  or  Identifi- 
cation with  the  commxmlty.  One's  stay 
should  at  least  be  Indefinite  and  not, 
as  shown  here,  for  the  mere  temporary 
purpose  of  attending  school  and  then 
Immediately  leaving  to  locate  In  a 
permanent  home  elsewhere." 

Also  In  Pry's  Election  Case,  71  Pa*  302,  310,  10  Am. 

Rep.  698,  the  court  said: 

"The  stated  case  expressly  declares  that 
the  students  referred  to  In  It  came  to 
Allentown  from  other  counties  for  no  other 
purpose  than  to  receive  a collegiate  educa- 
tlon,  but  Intended  to  leave  after  graduating. 

It  Is  evident  that  the  college  was  not  their 
true  and  permanent  home;  their  stay  there 
was  not  to  be  Indefinite,  as  the  place  of 
a fixed  abode,  until  future  circumstances 
should  Induce  them  to  remove.  Their  purpose 
was  Indefinite  (definite)  and  temporary,  and 
when  accomplished  they  Intended  to  leave. 

They  retained  their  original  domicile,  for 
the  facts  stated  show  that  they  never  lost 
It.  On  this  point  the  authorities  areJn 
entire  accord." 

In  the  case  of  Chomeau  v.  Roth,  72  S.  W.  (2d)  996, 

1.  c.  999 > the  court  said: 
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"The  fact  that  the  challenged  voters 
were  students  Is  in  and  of  Itself  not  at 
all  decisive  of  the  case.  Our  Missouri 
Constitution  provides  in  article  8,  sec- 
tion 7 (Const,  art.  8,  sec.  7,  p.  677, 

Mo.  St.  Ann.),  that  for  the  purpose  of 
voting,  no  person  shall  be  deemed  to  have 
gained  a residence  by  reason  of  his 
presence,  or  to  have  lost  it  by  reason 
of  his  absence,  while  a student  of  any 
institution  of  learning.  So  the  Constitu- 
tion leaves  the  student  much  as  it  finds  him, 
permitting  him  either  to  retain  his  original 
residence  for  voting  purposes,  or  to  take 
up  a residence  wherever  his  school  is  located 
if  he  so  elects.  In  other  words,  mere 
physical  presence  at  the  school  is  not 
enough  either  to  gain  for  him  a voting 
residence  at  the  school,  or  to  cause  him 
to  lose  his  existing  voting  residence  at 
his  home;  the  whole  question,  as  in  all 
similar  situations,  being  largely  one  of 
intention,  to  be  determined  not  alone  from 
the  evidence  of  the  party  himself,  but  in 
the  light  of  all  the  facts  and  circumstances 
of  the  case.  Hall  v.  Schoenecke,  128  Mo. 

661,  31  S.  W.  97;  Goben  v.  Murrell,  195 
Mo.  App.  104,  190  S.  W.  986,  197  S.  W.  432. 

"The  two  cited  cases,  and  particularly  the 
former,  control  this  case  in  all  essential 
respects.  As  they  announce  the  law,  it  is 
entirely  possible  for  a student  to  gain  a 
residence  at  the  place  where  he  is  attending 
school,  although  he  may  have  gone  there  for 
no  other  purpose  than  to  attend  school;  the 
question  of  whether  a change  of  residence  is 
effected  depending  upon  the  intention  with 
which  the  removal  from  the  former  residence 
was  made.  A temporary  removal  for  the  sole 
purpose  of  attending  school,  without  any  in- 
tention of  abandoning  his  usual  residence, 
and  with  the  fixed  intention  of  returning 
thereto  when  his  purpose  has  been  accomplished. 
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will  not  constitute  such  a change  of 
residence  as  to  entitle  the  student  to 
vote  at  his  temporary  abode.  But  con- 
versely, an  actual  residence,  coupled 
with  the  intention  to  remain  either 
permanently  or  for  an  indefinite  time, 
without  any  fixed  or  certain  purpose 
to  return  to  the  former  place  of  abode, 
is  sufficient  to  work  a change  of  domicile. 
Nolker  v.  Nolker  (Mo.  Sup.)  257  S.  W. 

798;  Finley  v.  Finley  (Mo.  App. ) 6 S.W. (2d) 

1006. 


«««««« 

"And  in  this  view  of  the  case,  not  only 
had  the  particular  students  abandoned 
their  former  residences  upon  entering  the 
seminary,  as  there  was  evidence  to  dis- 
close, but  they  presented  themselves  as 
voters  at  the  proper  precinct  in  the  city  of 
Clayton,  declaring  to  the  election  officials 
in  charge  thereof  that  they  regarded  the 
seminary  as  their  place  of  residence.  We 
grant  that  such  statements  on  their  part 
were  not  conclusive  upon  the  question  of 
their  intention,  but  the  evidence  thereof, 
together  with  the  other  matters  we  have 
heretofore  dwelt  upon  as  significant,  amply 
warranted  the  trial  court  in  finding,  as 
it  did,  that  they  were  qualified  to  vote. 

If,  as  is  said  in  Goben  v.  Murrell,  supra, 
residence  for  voting  purposes  must  have 
some  connection  or  identification  with  the 
commun  ity,  such  connection  or  identification 
could  not  better  be  evidenced  than  by  a 
participation  in  the  community's  public 
affairs  by  those  who  claim  no  other  com- 
munity as  their  residence." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Edward  John  Jones  did  not  lose  his  residence 
in  the  City  of  St.  Louis  by  Joining  the  Navy  for  the  reason 
that  it  would  have  been  impossible  for  him  to  declare  his 
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intention  of  being  a voter  in  another  city  or  state,  as  in 
most  states  members  of  the  Navy  are  prohibited  from  voting. 
It  is  also  the  opinion  of  this  department  that  at  no  time 
did  Edward  John  Jones  abandon  his  home  with  the  intention 
of  not  returning  to  the  City  of  St.  Louis,  and  for  that 
reason,  although  a member  of  the  Navy,  his  residence  should 
be  considered  as  in  St.  Louis  and  he  should  be  entitled 
to  register  and  vote. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


J.“B.”TA7L0R 

(Acting)  Attorney  General 
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Board  of  Election  Comnlssionera 
City  of  St.  Loxils 
208  South  12  th  Blvd. 

St.  Louis,  Misaoviri 


Gentlemen  t 


We  are  in  receipt  of  your  letter  of  October  7th 
wherein  you  inquire  whether  or  not  candidates  for  the  of- 
fice of  City  Treasurer  of  the  City  of  St.  Louis  should  be 
placed  upon  the  official  ballot  to  be  voted  at  the  November 
1958  election. 

From  the  information  we  have  gained  in  our  research 
on  this  question,  we  find  that  the  present  incumbent  is  the 
appointee  of  the  Irlayor  of  the  City  of  St.  Louis,  pointed 
to  fill  a vacancy  created  by  the  death  of  the  City  Treasurer, 
Henry  C.  Menne,  who  was  elected  to  that  office  at  the  general 
election  in  November  of  1954. 

The  laws  relating  to  the  election  of  County  Treasurers 
as  same  was  enacted  by  the  46th  General  Assembly  fouzid  in  the 
Laws  of  Mssouri  1911,  page  165  as  follows! 

"On  the  T'uesday  after  the  first  Monday  in 
November,  1912,  and  every  four  years 
thereafter,  there  shall  be  elected  by 
the  qualified  voters  of  the  several 
counties  in  this  state  a county  treasurer, 
who  shall  be  commissioned  by  the  county 
court  of  his  county,  and  who  shall  enter 
upon  the  discharge  of  the  duties  of  his 
office  on  the  flrat  day  of  January  next 
succeeding  his  election,  and  shall  hold' 
his  office  for  a term  of  four  years, 
and  \intil  his  successor  is  elected  end 
qualified,  unless  sooner  removed  from 
office;  Provided,  that  in  counties  hav- 
ing adopted,  or  that  may  hereafter  adopt 
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townablp  organization^  the  tera  of  office 
of  said  treaatirer  shall  be  extended  to  the 
flrat  day  of  April  next  after  the  election 
of  hla  aucceasor*" 


Thia  aectlon  continued  In  force  9a  Section  1S150, 

R.  S,  Mo«  1929  until  the  Seaalon  of  1933*  At  the  Seaalon  of 
1933  (pagea  338  and  357),  the  office  of  County  Treaaurei 
vaa  abollahed  In  certain  countlea*  In  1957,  at  pagea  425, 
427,  the  appointment  of  County  Treeaurera  by  the  Governor  In 
countlea  of  under  40,000  and  between  75,000  and  90,000,  waa 
provided  for,  and  the  election  of  a County  11?eaa\irer  In  all 
other  countlea  waa  provided  for*  Thla  la  provided  by  Section 
12130c  (Lawa  of  1957,  page  426). 

"Section  121SOO.  Election  of  county  treaaurera 
In  countlea  of  leaa  than  40,000  If  under  town- 
ahlp  organization,  and  In  countlea  of  40,000 
or  more,  except  In  countlea  of  76,000  to 
90,000  - term*  - 

"On  the  Tueaday  after  the  flrat  Monday  In 
November,  1940,  and  evez*y  four  (4)  yeara 
thereafter,  there  ahall  be  elected  by  the 
q\iallfled  votera  In  all  countlea  of  thla 
State,  now  or  hereafter  having  a population 
of  40,000  or  more  Inhabltanta  according  to 
the  la  at  Decezmlal  United  Statea  Cenaua, 

(except  in  countlea  having  75,000  and  not 
moz^e  than  90,000  Inhabltanta)  and  In  all 
countlea  of  leas  than  40,000  Inhabltanta  If  under 
township  organization,  a county  treasurer,  who 
ahall  be  conmlaBloned  by  the  Cormty  Court  of 
his  County,  and  who  shall  enter  upon  the  dla- 
charge  of  the  duties  of  his  office  on  the 
first  day  of  January  next  succeeding  hla 
election,  and  shall  hold  hla  office  for  a 
term  of  four  years,  and  \mtll  hlc  aucceasor 
la  elected  and  qualified,  unless  sooner  re- 
moved from  office  I Provided,  that  In  counties 
having  adopted  or  that  ahall  hereafter  adopt 
township  orgaiizatlon,  the  term  of  office 
of  said  treasurer  shall  be  extended  to  the 
first  day  of  April  next  after  the  election 
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of  hla  sxwceasor.  Provided  further,  that 
the  present  county  treastirera  ahall  re- 
main in  office  imtil  their  successors 
are  elected  or  appointed  and  qualified, 
unless  sooner  removed  from  office •” 


The  section  of  the  charter  of  the  City  of  St.  Louis 
pertaining  to  the  office  of  City  Treasttrer  is  fotmd  in  Section  1 
Article  8 of  the  St.  Louis  Charter,  which  la  as  follows! 

"The  mayor  shall  appoint  the  following 
officers  at  hla  convenience,  to  hold  for 
the  term  for  which  he  was  elected  and 
until  their  successors  qualify!  assessor, 
collector,  treasurer,  supply  coniasioner, 
register,  city  co\mselor,  city  marshal, 
city  court  Jti^ea,  clerk  of  city  courts, 
president  board  of  public  service,  director 
of  public  utilities,  director  of  streets 
andsenrers,  director  of  public  welfare,  and 
director  of  p\iblic  safety.” 


YoTO*  inquiry  raises  the  question  as  to  whether-  the 
office  of  City  Treasurer  of  St.  Louis  is  a municipal  or  county 
office.  If  a municipal  office,  then  the  provisions  of  Section  1 
of  Article  8 of  the  Charter,  supra,  apply,  and  if  a county  of- 
fice, then  the  provisions  of  Section  121S0o,  Laws  Mo.  1937,  p. 
426,  supra,  apply. 

\ 

We  f ind t hat  the  courts  of  this  state  have  not  passed 
on  the  precise  question.  However,  in  the  case  of  State  ex  inf. 
vs.  Koeln,  192  S.  W.  748,  270  Mo.  174,  l.c.  165,  186,  the  court 
en  banc  had  before  it  the  provisions  of  the  above  section  of 
the  City  Charter  as  it  related  to  the  office  of  County  Collector 
In  that  case,  the  court  held  that  the  City  Collector  of  the  City 
of  St.  Loxiis  is  a county  officer,  one  of  the  reasons  therefor 
being  that  the  Collector  performed  a governmental  function  of 
the  State  in  the  collection  of  State  revenue.  The  court  in 
its  opinion  said! 

"The  process  of  logic  by  which  is  determined 
whether  the  Collector  of  the  city  of  St. 
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Louie  is  a city  officer  or  a State  officer 
is  apt  to  become  confused  by  reason  of  the ■ 
singtaar  and  peculiar  relationship  which 
the  city  of  St«  Louis  bears  to  the  State* 
Loosely  speaking  any  officer  elected  by  the 
suffrage  of  the  city  of  St.  xotxis  might  be 
termed  a city  of  fleer,  at  least  in  the  sense 
that  he  is  elected  by  the  vote  of  the  city. 

The  character  of  the  electorate,  however, 
should  not  necessarily  detensiae  the  character 
of  the  office.  IIm  territory  confined  within 
the  boimdaries  of  the  city  of  St.  Louis  forms 
a political  subdivision  of  the  State.  Ihis 
territory  has  no  county  organisation  in  the 
ordinary  use  of  that  term,  but  by  the  Con- 
stitution the  said  city  is  to  'collect  the 
State  revenue  and  perform  all  other  functions 
in  relation  to  the  State  in  the  same  manner 
as  if  it  were  a county  as  in  this  Constitu- 
tion defined.'  If  this  political  subdivision 
of  the  State  were  styled  a county  no  con- 
fusion would  arise  in  arriving  at  the  con- 
clusion that  the  person  whose  duty  it  was  to 
collect  the  State  tax^e  was  an  officer  of 
the  State  and  that  his  election  woxild  be  a 
subject  of  legislative  control. 

"Why  then  ahould  the  election  of  the  Collector 
of  the  Revenue  of  the  City  of  St.  Lotiis  (a 
separate  political  subdivision  of  the  State 
which,  under  the  Constitution,  bears  tlM  same 
relationship  to  the  State  as  a county)/  who, 
at  least  so  far  as  collecting  the  revenue 
ordinarily  collected  by  a county  collector 
is  concerned,  performs  the  saM  governmental 
fxinction.  be  controlled  by  a law  different 
from  that  which  controls  the  election  of  col- 


by  a law  different  from  that  applying  to 
other  officers  exercising  a like  governmental 
function,  and  none  om  be  said  to  exist  unless 
perchance  the  power  of  control  over  the  elec- 
tion of  this  officer  in  the  city  of  St.  Louis 
was.  by  the  Constitution,  permanently  trans- 
ferred to  the  charter  making  power  of  said 
city." 
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The  caae  of  State  ex  rel*  IfcAlliater  va*  Dunn,  277 
Mo*  36,  adopts  the  rtile  that  general  atatutes  referring  to 
the  office  of  Treasurer  of  any  Co\mty  in  the  State  refer  to 
the  office  of  the  Treasurer  of  the  City  of  St*  Louis  by 
virtue  of  the  19th  clause  of  what  is  now  Section  655,  R*  S* 
1929*  The  portion  of  the  opinion  so  referring  is  foiuid  on 
page  41,  as  follows i 

"This  case  involves  a construction  of 
Section  3765,  Revised  Statutes  1909, 
which  reads  thusi  *No  sheriff,  amrshal, 
clerk  or  collector  or  the  deputy  of  any 
such  office,  shall  be  eligible  to  the 
office  of  treasxirer  of  any  county. » 

"It  is  conceded  that  tinder  the  19th 
clause  of  Section  8057,  Revised  Statutes 
1909,  Section  3756  applies  to  the  City  of 
St*  Louis* 

"Relator's  position  is  that  under  Sec- 
tion 3756  a deputy  collector  is  incapable 
of  being  lawfully  chosen  treasurer*  Re- 
spondent's contention  is  that  a deputy 
collector  may  be  elected  while  still  such 
deputy  and  may  taka  the  office  if  he  is 
not  a deputy  collector  at  the  tine  he 
actually  assumes  the  office*" 


The  court  then  proceeded  to  hold  that  Hr*  Dunn  was 
disqualified  from  holding  the  office  because  he  had  been  a 
deputy  collector* 

This  case  was  decided  by  the  Supreme  Court  en  banc  on 
Februaxy  15,  1919.  That  case  was  a quo  warranto  to  oust 
John  W*  Dunn  from  the  office  of  Treasurer  of  the  City  of  St* 
Lotiis  to  which  he  had  been  elected  at  the  election  held  in 
MoveiBber  1918*  The  court  ruled  that  Hr*  i>uzm  should  be  ousted 
because  he  was  ineligible  to  the  office,  but  did  not  question 
in  anywise  the  validity  of  the  election  of  the  Treasurer  of  the 
City  of  St*  Louis  at  the  general  election  aa  provided  for 
County  Treasurers.  The  court,  and  all  the  parties,  assumed 
that  the  election  was  valid,  that  the  only  defect  was  Mr* 

Dunn's  personal  disqualification  because  he  was  a deputy  col- 
lector* 
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At  'neither  revision.  Session  of  1919,  nor  1929,  was 
any  change  made  in  this  language  of  the  statutes  paioviding 
for  the  election  of  County  Treasurers,  to  excltide  the  City 
of  St.  Louis  from  the  definition  of  a County.  Down  to  and 
including  the  election  of  Mr.  Henry  C.  Menne,  whose  death 
has  recently  caused  a vaeaney  in  the  office  of  the  City  Treasurer, 
no  Mayor  and  no  political  party  organisation  has  brought  any 
proceeding  to  deteraine  whether  or  not  the  office  of  the  City 
Treastarer  of  the  City  of  St.  Louis  is  an  elective  office  under 
the  general  state  law  pertaining  to  County  Treasurers,  or  is  an 
appointive  office  under  the  charter.  All  have  acquiesced  in 
the  construction  that  the  state  law  provisions  pertaining  to 
the  election  of  County Trjsasurers  applied  to  the  Treasurer  of 
the  City  of  St.  Louis.  In  this  situation  the  course  of  con- 
duct by  the  acquiescence  in  the  election  of  the  City  Treasurer, 
by  city  officials,  political  parties,  the  Supreme  Court  and 
the  Legislature  established  precedents  of  construction  that 
cannot  be  disregarded. 

The  court,  in  discussing  the  weight  to  be  given  to 
the  construction  of  a statute  bv  election  officials,  in  the 
case  of  In  re  Graves,  SO  S.  W.  1 2d)  149  (Missouri  Supreme  Coxirt 
en  banc)  said  at  l.c.  154 t 

" •«  great  weight  shovild  be  given  to  the 
well-known  'practical  construction*  (25 
R.C.L.  Sec.  274,  p.  1046)  adopted  by  all 
persons  charged  with  duties  pertaining  to 
general  elections  ««  * 


It  is  conceded  that  if  the  duties  of  the  City  Treasiirer 
are  only  municipal,  then  he  is  a city  officer  and  his  appoint- 
ment is  controlled  by  the  provisions  of  the  city  charter,  stgpra. 
It  should  also  be  conceded  that  if  his  duties  are  governmental 
and  municipal,  then  under  the  holding  of  the  Koeln  case,  sup* a, 
he  is  a county  or  State  officer  and  his  election  is  oontzK>lled 
by  Section  121SOo,  supra. 

The  various  county  treasurers  of  the  State  have  govern- 
mental functions  to  perfoznn  by  virtue  of  the  provisions  of  the 
following  sections  of  the  Revised  Statutes  of  Missouri  of.'  1929. 

Section  924S  provides  in  part  as  follows! 
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"It  la  hareby  made  the  duty  of  the 
several  county  courts  of  thla  state  to 
diligently  collect  **  also,  the  clear 
proceeds  of  all  penalties  and  for- 
feitures, and  all  fines  collected  in 
the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  this 
Jitate,  " 


Section  9246  provides  in  part  as  follows: 

"The  county  treasurer  shall  collect,  or 
cause  to  be  collected,  all  school  moneys 
meationed  in  Section  9245,  and  all  other 
moneys  for  school  purposes  in  his  county, 
and  shall  give  the  party  paying  duplicate 
receipts  therefor,  and  said  party  shall 
file  one  of  said  receipts  with  the  co\mty 
clerk,  who  shall  file  the  same  and  charge 
the  same  to  the  county  treasurer;  " 


Section  9255  pertaining  to  school  funds  provides 
as  follows: 

"\Vhen  any  portion  of  principal  or  interest, 
or  both,  may  be  collected,  as  provided  in 
any  of  the  foregoing  sections,  it  shall  be 
paid  into  the  cotuity  treasury;  and  it 
shall  be  the  duty  of  the  treasurer  to  give 
the  person  making  payment  thereof  dr^licate 
receipts,  specifying  the  suais  paid  and  on 
what  account.  One  of  said  receipts  shall 
be  given  to  the  clerk  of  the  county  court, 
who  shall  file  and  preserve  the  same  in 
his  office,  charge  the  treastirer  with  the 
amount,  and  credit  the  payment  to  the  party 
on  whose  account  it  is  made  on  his  bond  and 
mortgage." 


On  the  question  of  the  governmental  duties  of  the 
County  Treasurer  relating  to  the  pa^nsent  of  crimizial  costa 
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which  are  paid  by  the  State,  wa  find  that  Section  5865  pro~ 
vldaa  aa  follows t 

*A11  crlndnal  coat  fee  bills  shall  ba 
cartlflad  for  paynent  as  harelnbafora 
provided,  and  In  addition  thereto  the 
clrcxilt  clerks  of  each  county  and  darks 
of  all  crlzialnal  coxirts  shall  make  copies 
of  all  original  fee  bills  certified  to 
the  state  auditor  for  payment,  and  shall 
file  the  same  with  the  treasurers  of 
their  respective  cotxntles,  and  the  city 
of  St..  Louis,  at  the  time  of  transmitting 
the  original  for  payment,  and  when  cer- 
tified to  the  state  auditor  for  payment, 
ha  shall  draw  his  warrant  on  the  state 
treasurer  and  transmit  the  same  to  the 
treasurer  of  the  coruity  from  whence  the 
bill  originated,  or  the  city  of  St.  Loxils, 
and  when  any  criminal  cost  fee  bill  shall 
be  certified  to  the  county  court,  or  the 
aiidltor  of  the  city  of  St.  Louis,  for 
payment,  the  coxinty  clerk,  or  the  atidltor 
of  the  city  of  St.  Louis,  shall,  when 
the  same  Is  allowed,  draw  a warrant  on  the 
county  treasxarer,  or  the  tx*easurer  of  the 
city  of  St.  Louis,  In  payment  thereof, 
and  deliver  the  same  to  the  county  treasurer, 
or  to  the  treasurer  of  the  city  of  St. 

Louis,  together  with  a list  of  the  nasMs 
of  the  various  parties  to  whom  the  fees 
are  due,  stating  tide  amount  due  each  per- 
son. The  treesiirers,  on  receipt  of  any 
such  warrants  and  fee  bills,  ^lall  record 
the  fee  bills  In  a well-bound  book,  ar- 
ranged with  appropriate  headings,  so  that 
the  same  shall  correspond,  as  near  as  may 
be,  with  the  accounts  required  to  be  kept 
by  other  officers  In  section  11822,  R.  8. 

1929," 


ilrtlcle  9,  Section  20  of  the  State  Constitution  pro- 
vides that  tbs  scheme  and  charter  of  the  city  of  St  Louis 
"shall  become  the  organic  law  of  the  coimty  and  city",  as 
follows t 
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"Tha  city  of  St*  Louis  aay  axtand  its  limits  so 
as  to  ABibraca  tha  parks  nov  without  its 
boundaries,  aid  other  oonwenlant  and  con- 
tiguous tarritox*y,  and  frame  a charter  for 
tha  government  of  the  city  thus  enlarged, 
tqpon  the  following  conditions,  that  is  to 
sayt  The  oouncU  of  tha  city  azMl  county 
ootirt  of  the  eoiinty  of  St*  Louis  shall,  at 
the  request  of  the  mayor  of  the  eity  of 
St*  Louis,  meat  in  joint  session  and  order 
an  election,  to  be  held  as  provided  for 
general  elections,  by  the  qualified  voters 
of  the  city  and  county,  of  a board  of  thir- 
teen freeholders  of  such  city  or  co\mty, 
whose  duty  shall  be  to  propose  a scheme 
for  the  enlargement  and  definition  of  the 
boundaries  of  the  city,  the  reorganisation 
of  the  government  of  the  county,  the  ad- 
justment of  the  relations  between  the  city 
thus  enlarged  and  the  residue  of  St*  Louis 
county,  and  the  government  of  the  city 
thus  enlarged,  by  a charter  in  hariMnj 
with  axid  subject  to  the  Constitution  and 
laws  of  Uissouri,  which  shall,  among  other 
things,  provide  for  a chief  executive  and 
two  houses  of  legislation,  one  of  which 
shall  be  elected  by  general  ticket,  which 
scheme  and  charter  shall  be  signed  in 
duplicate  by  said  board  or  a majority  of 
them,  md  one  of  them  returned  to  the 
mayor  of  the  city  and  the  other  to  the 
presiding  justice  of  the  coxanty  court 
within  ninety  days  after  the  election 
of  sUQh  board*,  Within  thirty  days  there** 
after  the  city  council  and  county  court 
shall  submit  such  scheme  to  the  qtialified 
voters  of  the  whole  county,  and  such 
charter  to  the  qualified  voters  of  the  city 
so  enlarged,  at  an  election  to  be  held 
not  3s  ss  than  twenty  nor  more  than  thirty 
days  after  the  order  therefor;  and  if  a 
majority  of  such  qualified  voters,  voting 
at  such  election,  shall  ratify  such  scheme 
md  charter,  then  such  scheme  shall  becoasi 
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the  organic  lav  of  the  county  and  city, 
and  such  charter  the  organic  lav  of  the 
city,  and  at  the  end  of  sixty  days  there- 
after shall  take  the  place  of  and  super- 
sede the  charter  of  St«  Lotils,  and  all 
amndments  thereof,  and  all  special  lavs 
relating  to  St«  Lotxls  county  Inconsistent 
vlth  such  Bcheme.* 


The  scheme  hereinabove  referred  to  for  the  operation 
and  reorganisation  of  the  governments  of  the  city  and  county 
of  St.  Louis  and  the  adjustment  of  their  relations  vent  Into 
effect  on  October  22,  1876. 

Section  32  of  said  scheme.  In  providing  that  In  all 
cases  vhere  a public  officer  vas  required  to  pay  any  isoney  Into 
the  county  treastiry  of  St.  Loiils  County,  such  officer  vould  be 
thereafter  required  to  pay  such  money  Into  the  treasury  of  the 
City  of  St.  iioxils,  including  all  fines,  penalties  and  forfeltux*es, 
saldt 

"In  all  oases,  vhere,  according  to  the 
lavs  In  force  up  to  the  time  when  this 
scheme  shall  go  Into  operation,  any 
ptabllo  officer  or  other  person  vas  re- 
quired to  pay  any  money  coming  Into  his 
hands  from  any  soiiree  whatever  Into  the 
oo\mty  treaaury  of  St.  Louis  county,  axid 
whex*e  It  is  not  otherwise  provided  In 
this  scheme  or  the  charter  framed  under 
it,  such  officer  or  person  shall,  after 
the  time  aforeaaid,  pay  all  such  money 
Into  the  treasury  of  the  city  of  St.  Louis 
St  or  within  such  times  as  he  vas  thereto- 
fore required  to  pay  the  same  Into  the 
oounty  treasury}  and  If  no  time  shall  be 
preecribed  by  iav  for  any  such  payments, 
then  he  shall  pay  the  eama  monthly  on 
the  f Irat  konday  of  aach  month.  Into  aald 
city  treaaury,  and  ahall  take  triplicate 
receipts  therefor,  stating  the  account  on 
vUch  such  payment  vae  made,  one  of  vhlch 
he  ahall  fils  In  the  city  auditor's  office 
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and  one  tritb  the  comptroller,  who  ahall 
cliarge  the  tresaiirer  with  the  aiaoxmt  so 
paid;  and  tbe  said  auditor  and  treasurer 
shall  keep  accounts  showing  the  accoxmt 
on  which  such  pif  raents  were  made  end  the 
source  from  idxlch  the  money  was  derlwed* 

All  such  money  shall  be  applied  and  used 
for  the  purpoe  es  for  which  it  was  collected 
or  for  which  it  was  made  applicable  by 
law  end  In  all  cases  where  such  money  Is 
not  set  apart  or  appropriated  by  law  for 
specific  purposes  the  municipal  assembly 
of  the  city  may  appropriate  It  te  such 
municipal  usee  as  It  may  deem  proper; 
provided,  however,  that  all  fines,  penalties, 
and  forfeitures  collected  or  accruing  in  the 
eo\mty  of  St*  Louis  or  an  account  of  said 
comity  or  the  people  thereof  shall  be  paid 
In  the  manner  and  at  times  aforesaid  Into 
the  county  treasury  of  said  county,  and  du- 
plicate receipts  shall  be  taken  as  aforesaid 
by  the  officer  or  person  paying  the  same, 
one  of  which  he  shall  file  with  the  county 
clerk  of  said  county,  who  shall  charge  the 
treasurer  with  the  amount  so  paid,  and  such 
aioney  shall  be  appropriated  snd  used  as  It 
Is  or  may  be  provided  by  law;  end  provided 
further  that  if  any  public  officer  or  other 
person  shall,  at  the  time  this  scheme  goes 
Into  operation,  be  In  default  In  the  payment 
of  any  such  money  Into  the  said  bounty 
treasury,  he  shall  1;  : ediately  pay  the 
same  Into  the  said  city  treasury  In  the 
manner  aforesaid,  and  the  same  shall  be 
disposed  of  as  herein  provided*" 


Prom  the  foregoing.  It  Is  evident  that  the  City 
Treasurer  of  St*  Louis,  Missouri  Is  performing  gogernsMntal 
functlone  and  la  therefore  s County  or  State  officer  within 
the  meaning  of  the  law*  It  la  the  opinion  of  this  department 
that  candldatea  for  the  office  should  be  placed  upon  the  of- 
ficial ballot  to  be  voted  at  the  November  1938  general  alec- 
tion* 
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Yoiar  next  question  la  as  to  procedure  * should  we 
hold  that  the  nanea  of  the  candidates  for  City  Treasurer 
be  placedon  the  ballot* 

We  are  of  the  opinion  that  the  election  of  the  suo- 
ceasful  candidate  should  be  certified*  «id  It  be  left  to 
bln  to  Institute  quo  warranto  against  the  Incumbent  appointed 
by  the  Mayor  for  the  purpose  of  testing  the  title  to  the  office* 
Ihe  successful  candidate  would  thus  not  be  harmed  and  the 
Issue  would  be  squarely  between  the  successful  candidate  and 
the  present  Inctmbent* 


Respectfully  submitted 


TYRB  W.  BURTUK 
Assistant  Attorney  General 


MAI  WASSBhMAV 

.Assistant  Attorney  General 


ARlROViD: 


j:"K*"f3TO5R 

(Actlxig  Attorney  General) 
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CITIZiISN;  Person  citizen  of  county  in  which  he  permanently 
resides . 


October  20,  I938 


Honorable  Claude  T.  Wood 
Prosecuting  Attorney 
Pulaski  County 
Richland,  Missouri 

Dear  Sir: 

This  department  wishes  to  acknowledge  your  request 
for  an  opinion  under  date  of  October  I5,  1938#  wiich  reads 
as  follows: 

"I  should  like  to  have  your  official  opinion 
upon  the  following  matter,  to -wit: 

"Section  9^5^  R.  S.  Missouri,  1929#  provides, 
among I other  qualifications  of  County  school 
superintendents,  that  he  must  be  'a  citizen 
of  the  county.*  Now  under  the  following 
state  of  facts  will  the  individual  referred 
to  be  'a  citizen  of  the  county*  within  the 
purview  of  said  se-rti-jn  rm  the  first  Tues- 
day in  April,  1939^ 

"Subject  was  born  and  raised  in  Pulaski  County 
and  taught  in  Pulaski  County  until  the  Spring 
of  1937*  Owns  a farm  in  Pulaski  County  on 
which  he  and  his  wife  and  children  lived 
imtil  the  fall  of  1937*  At  which  latter 
date  he  ob^ined  employment  in  Laclede 
County,  rented  a house  in  Laclede  County 
and  moved  with  his  lami ly  to  sdld  house  and 
where  he  has  been  emplojr-u  to  the  present 
time  and  ^ere  he  will  be  so  employed  until 
April  15,  1939#  at  which  time  he  expects  to 
return  with  his  family  to  his  farm  in  Pulaski 
County.  During  the  summer  of  1938  closed 
the  house  in  Laclede  County  end  attended 
the  State  University  for  two  months.  He 
rents  the  house  in  Laclede  Covinty  one  year 
at  a time.  He  has  always  voted  in  Pulaski 
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County,  having  never  voted  elseidaere 
and  having  voted  in  Pulaski  County  at  the 
Primry  Election  1938*  He  pays  real  and 
personal  property  tauces  in  Pulaski  County 
and  prior  to  the  present  time  has  not  paid 
taxes  in  any  other  county.  But  was  as- 
sessed for  his  household  furniture  in 
Laclede  County  during  the  summer  of  1938. 

All  of  the  household  goods  and  furniture 
owned  by  subject  is  in  Laclede  County 
House.  Subject  has  always  claimed  Pulaski 
County  as  his  legal  residence  and  has  ever 
intended  to  return  to  Pulaski  County  to 
make  his  home  on  his  fsirm  at  the  conclusion 
of  his  employment  in  some  other  county.” 

Section  9^5^>  R-  S.  Mo.  1929>  which  you  refer  to  in 
your  letter,  provides  in  part  as  follows: 

“Ihere  is  hereby  created  the  office  of 
county  superintendent  of  public  schools 
in  each  euad  every  county  in  the  state; 
the  qualified  voters  of  the  comity  shall  elect 
said  county  superintendent  at  the  euanual 
district  school  meeting  held  on  the  first 
Tuesday  in  April,  1923^  and  every  four  years 
thereafter;  said  county  school  superintendent 
shall  be  at  least  twenty- four  years  old,  a 
citizen  of  the  county,  shall  have  taught  or 
supervised  schools  as  his  chief  work  during 
at  least  two  years  of  the  eight  years  next 
preceding  his  election  or  appointment;  or 
shall  have  spent  the  two  years  next  preceding 
his  election  or  appointment  as  a regular 
student  in  a state  teachers'  college  or 
university,  and  shall  at  the  time  of  his 
election  hold  a diploma  from  one  of  the 
state  teachers'  colleges  or  state  university, 
or  shall  hold  a state  certificate,  author- 
izing him  to  teach  in  the  public  schools 
of  Missouri,  or  shall  hold  a first  grade 
county  certificate  authorizing  him  to  teach 
in  the  county  of  which  he  is  superintendent; 
the  person  elected  county  school  superintendent 
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at  the  amnual.  school  meeting  held  the  first 
Tuesday  in  April,  1923>  shall  immediately 
upon  his  election,  qualify  under  this  article 
as  county  superintendent  of  public  schools, 
and  shall  serve  as  such  until  the  first  Mon- 
day in  July,  1927>  or  until  his  successor  is 
elected  and  qualiHed.  ***" 

In  the  instant  case,  the  subject  has  a temporary  resi- 
dence in  Laclede  County,  but  maintains  his  permanent  residence 
in  Pulaski  County,  \diere  he  was  bom,  and  to  vhich  he  plans  to 
return. 

In  the  case  of  Harding  vs.  Standard  Oil  Company,  182  Fed. 
k21,  1.  c.  k2k,  the  court  points  out  that: 

“The  term  'residence'  simply  indicates  the 
place  of  abode,  vhether  permanent  or  tem- 
porary: 'domicile'  denotes  a fixed,  permanent 
residence,  to  vhich,  vdien  absent,  one  has  the 
intention  of  returning.  Corel  vs.  Chicago 
etc.  Co.  (C.  C.)  123  Fed.  452,  454." 

It  is  apparent  then  that  the  domicle  of  the  subject  is 
Pulaski  Coxonty.  Can  it  be  said  that  "citizenship"  and  "domicile" 
are  synonymous? 

The  court,  in  the  Harding  case,  supra,  states  (l.  c.  423) 

" 'Domicile'  and  'citizenship'  are  sub- 
stantially synonymous  terms  in  most  cases." 

Did  the  subject,  however,  lose  his  domicle  in  1937  l^y 
removing  from  Pulaski  County  and  setting  up  a temporary  residence 
in  Laclede  County? 

In  the  case  of  In  re  Ozias'  Estate,  29  S.  W.  (2d)  240, 

1.  c.  243,  the  coxort,  in  determining  vb&t  constituted  a change 
of  domicile,  said: 
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"To  constitute  a change  of  domicile  three 
things  are  essential.:  (l)  Residence  in 
another  place;  (2)  an  Intention  to  abemdon 
the  old  domicile;  and  (3)  an  intention  of 
acquiring  a new  one." 

And  in  holding  that  a person  can  have  but  one  domicile 
which  continues  vxntil  he  renounces  it,  said: 

"A  person  can  have  but  one  domicile,  \dxlch, 
when  once  established,  continues  until  he 
renounces  it  and  takes  up  ainother  in  its 
stead.  It  is  not  lost  by  temporary  ab- 
sence . " 

It  is  evident  that  the  subject  did  not  lose  his  domicile 
by  setting  up  a temporary  residence  in  Laclede  County. 

Citzenship  and  domicile  being  synojiyraous,  we  are  of  the 
opinion  that  your  subject  is  a "citizen  of  the  county"  of  Pulaski 
within  the  meaning  of  Section  9^54,  R.  S.  Mo.  1929>  supra,  al- 
though he  is  temporarily  absent  from  said  county  until  April  15, 

1939. 

Respectfully  submitted 


MAX  WASSERMAN 

Asslsteuit  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

(Acting)  Attorney  General 
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COUNxIES:  Disputed  ovmership  and  possession  of  Jwa^i^)  and  overflow 
land  is  contested  by  suit  to  quiet  title  and  ejectment 
proceedings, 


Itovenber  1,  1936 


Hon.  Carl  I,  ••ymov 
Proseouting  Attomej 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sirt 


We  acknowledge  receipt  of  your  request  for  an 
opinion  dated  October  IS,  1936,  which  reads  as  follows s 

"There  is  and  has  been  a dispute  be- 
tween the  Counties  of  Osage  azkL  Cole 
over  a pareel  of  land,  situate  at  the 
Junction  of  the  Osage  River  with  the 
Missouri  River,  conaonly  called  Dodd*s 
Island,  Osage  County  has  exercised 
jurisdiction  over  this  parcel  for  soms 
years  • The  contention  of  Cole  County 
is  that  by  the  Constitution  of  1675 
the  boundaries  between  the  two  Counties’ 
was  determined  as  being  the  mid-channel 
of  the  Osage  River  and  that  the  mid- 
channel  lay  to  the  i!.ast  and  Houth  of 
said  island,  and  not  to  the  v;est  as  con- 
tended by  Osage  Coun^,  The  island  is  ' 
now  connected  with  Cole  County  as  the  oil 
Slouch  dividing  then  has  filled  in, 

"I  filed  an  injunction  suit  against  the 
Collector  of  Osage  County,  in  the  name  of 
a resident  living  on  said  parcel,  at- 
tempting to  restrain  the  collection  of  per- 
sonal taxes,  in  Osage  County,  but  the  suit 
wes  dismissed  upon  the  sustaining  of  the 
demurrer  filed, 

"I  would  like  to  know  whether  or  not  the  pro- 
cedure attempted  is  the  eorrect  one  to  follow, 
or  whether  there  is  another  loore  direct  or  ef- 
fective one  that  may  be  pursued," 
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Tha  Congraas  of  tha  Unitad  Stataa  In  1650  by  Tltla 
43,  faction  962,  U.S.  Code  Annotated,  donated  Its  pro- 
prietary interest  in  all  Federal  swajaq)  lands  and  orarflow 
Federal  lands  located  in  the  State  of  Missouri  to  the 
State  of  Missouri. 

The  State  of  Missouri  in  turn  on  Mareh  27,  1868, 
donated  its  proprietary  interest  in  said  swajqp  and  orar- 
flow  lands  to  the  counties  in  which  said  land  was  located, 
pursuant  to  the  proTisions  of  RJS.  Misso\uri,  1929,  Sections 
11128,  11156,  11165  and  11168.  Construing  the  aboTS  Mis- 
souri statutes,  the  Supraiae  Court  said  in  Phillips  t. 

Butler  County,  187  Mo.  698,  l.o.  711,  86  S.W.  231: 

"It  nay  be  conceded  in  the  outset  that 
the  title  to  and  control  of  all  swajqp 
and  oTcrflow  lands  are  Tested  in  the 
seTeral  counties  in  which  located.** 

In  the  same  act  donating  title  to  swasqp  and  orer^ 
flow  lands  to  Missouri  counties,  the  Legislature  proTided 
that  county  courts  could  employ  surTsyors  and  attorneys 
when  necessary,  and  Section  11179,  R.S.  Missouri,  1929,  pro- 
rides  I 

<*The  county  oo\irt  may  employ  surreyors 
to  surrey  said  lands  and  islands,  and 
attorneys  to  represent  them  in  any  suits 
pertaining  thereto,  and  shall  pay  such 
surreyors  and  attorneys  reasonable  com- 
pensation for  their  serrices,  to  be  paid 
out  of  any  funds  arising  out  of  the  sale 
of  such  lands  and  islands,  or  out  of  the 
general  rerenue  fund  of  the  county  as 
may  be  agreed  upon  at  the  time  such  sur- 
reyors and  attorneys  are  eitqployed.* 

Said  act  donated  title  to  swajqp  and  orerflow  lands 
to  counties  sanctions  _ ejectment  (a  legal  remedy)  where  a 
county  as  proprietary  owner  wishes  to  recorer  possession  of 
swamp  and  orerflow  lands  from  intruders,  and  Section  11170, 
R.S.  Missouri,  1929,  prorides: 

*In  any  action  of  ejectment  brought 

by  any  county  to  recorer  possession  of 
any  of  the  lands  or  Islands  aforesaid 
upon  which  iil^>rorements  hare  been  made. 
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tba  owner  of  sueh  ijqproTeBenta  may,  if 
the  county  be  euooeseful,  recorer  oo»- 
pensatloa  therefor  In  the  manner  pro- 
Tided  for  the  reooTery  of  ooiq>eneatioa 
for  ii^proTenents  in  other  aotiona  of 
ejeotment:  ProTided,  such  ijqproTeoents 
were  made  prior  to  the  date  of  the  paa- 
sage  of  this  article ; and  proTided  fur- 
ther, that  such  owner  shall  not  be 
required  to  prore  that  such  ijqproTeaenta 
were  made  in  good  faith,  nor  that  they 
were  made  by  such  owner." 


The  legal  representatiTe  of  a county  is  also  author- 
ized by  statute  to  protect  the  county*s  proprietary  interest 
in  swasq)  and  oTerflow  land  by  suit  to  quiet  title- (a  legal 
remedy),  and  section  11316,  R.H.  Missouri,  1929,  pxoTidesi 


"He  shall  prosecute  or  defend,  as  the 
case  may  require,  all  ciTil  suits  in 
which  the  county  is  interested,  repre- 
sent generally  the  county  in  all  nat- 
ters of  law,  inTestigate  all  claims 
against  the  county,  draw  all  oontraets 
relating  to  the  business  of  the  county, 
and  shall  giTs  his  opinion,  without 
fee,  in  matters  of  law  in  which  the 
county  is  interested,  and  in  writing 
when  demanded,  to  the  county  court,  or 
any  Judge  thereof,  except  in  counties 
in  which  there  may  be  a county  couziseldr. 

He  shall  also  attexid  and  prosecute,  on 
behalf  of  the  state,  all  oases  before 
Justices  of  the  peace,  when  the  state  is 
made  a party  thereto}  ProTided,  county 
courts  of  any  coxmty  in  this  state  own- 
ing awajqp  or  OTcrflowed  lands  may  employ 
special  counsel  or  attorneys  to  repre- 
sent said  county  or  counties  in  prosecuting 
or  defending  any  suit  or  suits  by  or 
against  said  county  or  counties  for  the 
reooTcry  or  preserTstion  of  any  or  all  of 
said  swamp  or  orerflowed  lands,  and 
quieting  the  title  of  the  said  county  or 
counties  thereto,  and  to  pay  sueh  special 
counsel  or  attorneys  reasonable  ooiq>ensa- 
tion  for  their  serTices,  to  be  paid  out  of 
any  funds  arising  from  the  sale  of  said 
8waiq>  or  oTcrflowed  lands,  or  out  of  the 
general  reyenue  fund  of  said  county  or 
counties." 
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After  glTlng  title  to  swaap  and  OTerflow  lands  to 
the  oounty  wherein  said  land  he  located,  another  Legiela-> 
ture  by  subsequent  act  bounded  Cole  and  Osage  Counties 
under  provisions  of  R.S.  Uissouri,  19S9,  beetions  11946 
and  11978.  By  these  seotions,  the  territorial  boimdarj 
line  between  Cole  and  Osage  Counties  was  fixed  before  1665 
at  a point  in  the  middle  of  the  main  channel  of  the  Mis- 
souri River,  thence  down  the  main  channel  of  the  Osage 
River  intersecting  the  main  channel  of  the  Lllssouri  River* 

The  above  legislative  boundary  separating  the  land 
in  Cole  County  from  the  land  In  Osage  County  was  in  effect 
when  the  Missouri  Constitution  was  adopted  on  November  30, 
1876*  Article  IX,  beotion  1 of  said  Missouri  Constitution 
provides! 


"The  several  counties  of  this 
State,  as  they  now  exist,  are  hereby 
recognized  as  legal  subdivisions  of 
the  state*" 

The  Missouri  Sxipreme  Court  construed  the  above 
constitutional  provision  determining  disputed  territorial 
boundaries  of  counties,  idiere  title  to  land  was  involved, 
in  iiloBrs  V.  Stoner,  7 S.W.  (2nd)  S95,  319  Mo*  1065,  l.c* 

1088*  The  plaintiff  in  said  suit  claimed  title  by  propri- 
etary ownership  in  Ray  County,  Missouri,  while  defendants 
claimed  title  by  proprietary  ownership  in  Livingston  County, 
Missouri*  We  quo^e  from  the  opinion  of  said  case  to  show 
that  the  nat\ure  ol  plaintiff’s  petition  in  the  trial  court 
was  a law  suit  and  not  an  equity  suit,  and  the  appellate 
court  aaidt 


"This  land  controversy  grows  out  of  a 
sudden  shifting  of  the  channel  of  the 
Missouri  River  between  Ray  and  Lafayette 
counties  in  one  nl^^t,  in  July,  1915* 

The  plaintiffs,  named  Alters,  sue  at  law 
in  two  counts.  The  first  count  is  to 
quiet  title  under  Section  1970,  Revised 
Statutes  1919,  against  a nuaiber  of  named 
and  unlcnown  defendants;  the  second  count 
is  in  ejectment  against  three  of  the  same 
defendants • " 
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In  all  of  the  follotwrln^^  oases  the  plaintiff  in  the 
trial  ooiirt  asserted  proprietary  ownership  in  land  dis- 
putedly  looated  in  two  different  Missouri  counties  and  the 
issue  as  to  which  county  had  jurisdiction  over  said  land 
for  goTemmental  pxirposes  was  finally  decided  pursuant  to 
plaintiff’s  petitions  praying  the  court  to  quiet  title, 
axtd  iiiost  of  said  petitions  had  a second  count  in  ejectment; 
JTaoohs  y.  Stoner,  319  Uo.  1093,  7 S,W,  (2nd)  696;  Randolph 
T.  frioke,  35  S.W.  (End)  912,  327  Mo.  130;  Randolph  t. 

Moberly  Hunting  and  Fishing  Club,  15  S.W.  (End)  634;  iilluyial 
Realty  Co.  t.  Lumber  Co«,  229  S.W.  757,  287  Mo.  299;  Pemiscot 
County  T.  Lumber  Co.,  144  S.W.  657,  £40  Mo.  377. 

V<e  have  found  no  cases  on  appeal  deciding  bovindaries 
between  counties  p\irsuant  to  an  injunction  suit. 

32  Corpiis  Juris,  Page  124,  Section  161,  reads  in 
part  as  follows: 

"A  coiurt  of  chancery  is  not  the  appro^- 
priate  tribuzuil  for  the  trial  of  title 
to  land,  and  where  the  main  object  of  a 
suit  asking  for  relief  by  injunction  is 
to  determine  the  legal  title  to  property, 
or  to  fix  the  boundaries  of  land,  equity 
will  not  Interfere  by  injunction,  but 
will  remit  the  parties  to  a court  of  law.” 

Section  722,  R.  S.  Missouri,  1929,  provides: 

"Suits  for  the  possession  of  real  estate, 
or  whereby  the  title  thereto  may  be  af- 
fected, or  for  the  enforcement  of  the 
lien  of  any  special  tax  bill  thereon, 
shall  be  brou^t  in  the  county  where  such 
real  estate,  or  some  part  thereof,  is 
situated.” 


CORCLUSIOM 

\4e  are  of  the  opinion  that  the  suit  fixing  county 
boimdaries  which  you  suggest  involves  the  title  to  real 
estate  and  it  is  jurisdictional  that  it  must  be  brought 
in  the  county  where  said  real  estate  or  some  part  thereof 
is  sitiiated. 


Hon.  Carl  F.  V.ymora 
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V.«  ar«  of  the  further  opinion  that  Colo  County's 
right  to  oxer Oise  gorernaental  control  over  this  disputed 
land  In  lieu  of  the  goTernnsntal  oontxol  adaittedly  now 
exercised  by  Osage  County  depends  upon  Cole  County's  pro- 
prietary ownership  of  said  land  after  asserting  her  title 
to  said  land  as  swanp  and  oxerflow  land  in  Cole  County  and 
before  the  Circuit  Court  of  Cole  Coxinty. 

In  such  disputes  inwolTlng  the  title  and  possession 
of  swaiQ)  and  oTerflow  lands,  the  Legislature  has  expressly 
sanctioned  ejeotioent  and  8\ilt  to  quiet  title,  both  legal 
remedies  according  to  i>Jcers  t.  Stoner,  siq)ra.  In  our 
opinion,  ejectment  and  sxiit  to  quiet  title  are  adequate 
and  complete  legal  remedies  to  determine  the  disputed 
boundary  between  Cole  and  Osage  Counties  inwolring  swajq> 
and  oTsrflow  lands.  Injunction  being  an  equitable  remedy, 
is  not  available  as  a remedy  in  your  problem. 

iill  of  the  oases  reaching  the  appellate  courts  of 
Uissouri  vdiioh  we  have  been  able  to  discover,  wherein  county 
boundaries  were  an  issue  in  dispute  or  wherein  title  to 
overflow  and  swamp  lands  was  in  dispute,  were  tried  in  the 
lower  court  pxirsuant  to  a petition  of  plaintiff  alleging 
proprietary  ov.nership.  iVll  of  said  suits  were  to  quiet 
title  and  xisuslly  had  a second  count  asking  ejectment  of 
intruders  in  possession  of  said  land* 

Respectfully  submitted. 


V.lf.  ORR  SA'vVTLR^ 

lissistant  Attorney  General 


^PROVED  By: 


TMTmwimm 

(Acting)  Attorney  General 
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ANIMALS:  ' Countiy  dog  law  is  cons-ciouclonal  In  that  it  aoes 
DOG  LAW;  not  violate  LectlonS,  Article  X of  ohe  Constitution. 


November  17 , 1938 


lir.  Claude  T.  Wood 
Prosecuting  Attorney 
Waynesville,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 

"I  should  like  to  know  vdiether  or 
not  sections  12872  to  1287 4C»  in- 
clusive, pages  225  and  226  of  the 
Laws  of  Missouri  for  1937,  violate 
Section  3 of  Article  X of  the  Missouri 
Constitution,  particular  reference 
being  had  to  sections  12874A, 

12874B  and  12874C,  supra.  If  un- 
constitutional, ^at  is  the  status 
of  Article  12,  Chapter  88,  R.S.  1929?" 

Section  12872,  Laws  of  Missouri  1937,  page  225,  pro- 
vides that  no  dog  shall  be  permitted  in  the  state  unless  a 
tax  has  been  paid  upon  it* 

Section  12873,  Laws  of  Missouri  1937,  page  225,  pro- 
vides that  the  tax  on  each  male  dog  or  spayed  female  dog  is 

one  dollar  (01*00)  per  year  and  on  all  other  dogs  shall  be 

three  collars  ($3*00)  per  year. 

Section  12874,  Laws  of  Missouri  1937,  page  225,  pro- 
vides for  the  Issuance  of  a license  and  a certificate  by  the 
county  clerk  and  that  all  moneys  less  the  cost  of  license  tags 
and  other  costs  including  a fee  to  the  clerk  shall  be  sent  to 

the  treasurer  who  shall  set  up  what  is  known  as  "county  dog 
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license  fund"  idilch  fund  shall  be  used  only  for  "the  pur- 
pose of  conpenaatln^  persons  lAxo  have  suffered  loss  or 
damage  through  Injury  or  killing  by  dogs  of  any  live  stock 
or  poultry  owned  by  them.«  * *" 

Section  1287 4A,  Laws  of  Missouri,  1937,  page  226, 
provides  that  the  owner  of  livestock  or  poultry  Injured  or 
killed  by  dogs  may,  upon  making  a written  application,  a 
form  of  which  Is  set  forth  In  the  statute,  receive  a portion  ■ 
of  the  license  fund. 

Section  12874B,  Laws  of  Missouri  1937,  page  226, 
provides  that  the  county  court  shall  each  year  examine  such 
applications  and  pass  Judgment  upon  them. 

Section  12874C,  Laws  of  Missouri  1937,  page  226,  pro- 
vides that  the  county  court  shall  keep  a record  and  after 
deciding  the  person  la  entitled  to  be  compensated  for  In- 
Jxiry  or  death  of  livestock  or  poultry  by  dogs  shall  draw 
warrants  upon  the  fund.  If  there  Is  not  sufficient  money 
In  the  fund  then  all  claims  shall  be  allowed  pro  rata. 

We  call  your  attention  to  Section  12881,  R.  S.  Missouri 
192l,  idilch  provides  that  the  provisions  of  these  statutes 
are  not  effective  until  voted  by  the  people. 

Section  3,  Article  X of  the  Constitution  of  Missouri, 
provides  as  follows t 

"Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They  shall 
be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax, 
and  all  taxes  shall  be  levied  and 
collected  by  general  laws." 

The  piirpose  and  object  of  the  statutes  Is  not  to  Inqpose 
a tax  but  to  license  dogs  and  regulate  the  manner  In  which  they 
may  be  kept  within  the  state.  It  Is  not  a revenue  measure  but 
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la  a method  adopted  by  the  Legislature  of  regulating  the 
keeping  of  dogs  and  to  discourage  persons  from  keeping  or 
harboring  wortVxless  dogs  with  vicious  tendencies.  This  is 
valid  exercise  of  the  police  power  of  the  state.  There  is 
a marked  distinction  between  taxation  for  revenue  and  the 
Imposition  of  a license  fee  for  the  purpose  of  regxilatlon 
in  the  exercise  of  the  police  power.  As  was  said  In  City 
of  Carthage  vs.  Phodes,  101  Ho.  175,  1.  c.  178,  14  S.W.  181, 
9 L.R.A.  352,  177-178 X 

"Taxation  may  be  for  the  purpose  of 
raising  revenue,  or  for  the  purpose 
of  regulation;  where  the  purpose  of 
regulation  It  Is  an  exercise  of  the 
police  power  of  the  state.  They  are 
both  distinct,  co-exlstent  powers  In 
the  state  and  either  or  both  may  be 
exercised  thro\igh  a municipal  corporation. 

In  this  case,  by  the  terms  of  the  charter, 
both  powers  are  granted  to  the  city  of 
Carthage  as  to  the  dogs  of  that  city. 

The  dog-license  tax  required  by  Its 
ordinances  Is  easily  referable  to  the 
exercise  of  the  police  power  granted. 

While,  In  a sense,  dogs  are  property, 
and  the  power  may  Invoke  the  aid  of  the 
law  for  their  protection  as  property 
by  civil  action,  and  by  statute  they 
have  been  made  the  subject  of  larceny, 
yet,  they  are  a base  sort  of  property, 
having  no  market  or  assessable  value,  do 
no  enter  Into  the  estimate  of  the 
appreciable  wealth  of  the  state,  and 
never  have  been  considex*ed  proper  sub- 
jects of  taxation  for  revenue.  On  the 
other  hand  their  almost  utter  worthless- 
ness In  a crowded  city  for  any  pvirpose 
except  to  please  the  whim  or  caprice  of 
their  owners,  the  half  savage  nature  and 
predatory  disposition  of  so  many  of  them, 
rendering  them  destructive  of  animals 
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•of  real  value,  and  their  liability  to 
the  fatal  malady  of  hydrophobia  which 
in  80  many  Instances  has  sent  them 
abroad  as  messengers  of  death  to  manand 
beast,  point  them  out  as  subjects 
peculiarly  fit  for  police  z*egulatlon. 

"The  ordinances  In  question  being  an 
exercise  of  the  police  power  giantecT  by 
the  sbaTe  are  not  ohnoxlous  to  the  ~ 
conatltuilonal  pTOvlslon  quo*Eed.  idilch 
Is  not  a limitation  upon  the  police 
power,  But;  upon  the  taxing  power  oT  the 
sVat^.*  * -M-  * 

In  Van  Horn  vs.  People,  4b  Mich.  183,  9 N.W.  24b,  a 
statute  Identical  with  that  In  Missouri  was  under  consideration 
The  Covirt  saldt 


"*The  enactment  does  not  appear  to  be 
for  revenue  or  to  raise  money  by  way 
of  tax,  as  that  expression  Is  theire  made 
use  of^  « « «•  It  Is  a species  of 
legislation  idilch  pertains  to  another 
department  of  power,  and  where  the  state. 

In  pxirsulng  Its  duty  to  accommodate  as 
far  as  practicable  the  desire  and  the 
right  to  keep  dogs  to  the  more  beneficial 
right  of  breeding  and  keeping  sheep,  has 
seen  fit  to  apply  the  method  marked  out 
In  this  statute. The  act  Is  an  exertion 
of  the  police  power,  and  no  reason  Is 
perceived  for  denying  Its  validity.  In 
consequence  of  the  acknowledges  excel- 
lence of  some  of  their  traits  and  their 
remarkable  attachment  to  mankind,  aiul 
on  account,  at  the  same  time,  of  their 
liability  to  break  thiroxigh  all  discipline 
and  act  according  to  their  original  savage 
nature,  and  because  also  of  their  liability 
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to  madnesSf  it  has  been  customary 
always  to  make  dogs  the  subject  of 
special  and  peculiar  regulations.*” 

In  that  case  the  coxirt  further  saldi 

"•As  the  ehcTge  laid  on  the  owners  of 
dogs  Is  a pecuniary  burden  litq;>o8ed  by 
public  authority^  It  partakes,  no  doubt, 
of  the  character  of  a tax,  and  for 
many  purposes  might  be  so  spoken  of 
without  ham.  But  no  accession  of 
public  revenue,  either  general  or  local. 

Is  authorised  or  aimed  at*  The  end 
sought  is  different*  The  purpose  Is 
to  prescribe  a regulation  under  which 
dogs,  as  animals  dangerous  to  sheep, 
and  of  far  less  public  utility,  can 
alone  be  held,  and  which.  If  carried 
out,  will  tend  to  discourage  an  undue 
Increase  of  dogs,  and  at  the  same  time 
will  afford  new  protection  agalzist  the 
effects  of  the  mischief  to  which  they 
are  most  given* ' ” 

In  Hofer  vs*  Carson,  203  Pac*  325  (Or*),  a dog  license 
act  similar  to  the  Missouri  Act  was  attacked  oh  the  grounds 
that  It  contravened  a constitutional  provision  declaring  that: 

”'all  taxes  shall  be  levied  and 
collected  under  general  laws  operating 
uniformly  throughout  the  state,'" 

The  Court  said: 

"The  purpose  of  the  act  under  con- 
sideration is  not  to  impose  a tax,  but 
to  license  dogs  and  to  regulate  t]^ 
manner  In  which  they  may  be  kept  within 
the  state.  This  Is  a matter  entirely 
within  the  police  power  of  the  state, 
and  Is  a valid  exercise  of  that  power.” 
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In  McQlone  vs*  Womack*  129  Ky*  274*  111  S*W*  688* 
the  court  held  that  a tax  on  dogs  to  x>z'ovlde  funds  to 
make  good  losses  of  sheep  caused  by  dogs  Is  not  within  the 
constitutional  provision  requiring  taxes  to  be  for  public 
purposes  nor  did  it  violate  a constitutional  provision 
prohibiting  the  granting  of  exclusive  or  express  public 
emoluments  or  privileges* 

% 

Moz*eover*  as  was  said  in  State  vs*  Anderson*  114 
Tenn*  664*  234  S.W.  768: 

"'That  female  dogs  are  charged  a 
higher  license  fee  than  male  dogs 
does  not  make  the  ordinance  invalid*'" 

Other  jurisdictions  idiich  have  declared  dog  license 
laws* proceeds  of  which  are  to  go  to  owners  of  stock  who  have 
suffered  loss*  to  be  constitutional  are  Cole  vs*  Hall*  103 
111*  30;  State  vs*  Cornnall*  27  Ind*  120;  Holst  vs*  Roe* 

39  Ohio  St*  340;  Stakes  County  vs*  Qeorge*  182  N*C*  414*  109 
S*E*  77;  McQueen  vs.  Kittitas  County*  198  Pac*  394  (Wash*); 
People  ex  rel*  Dawley  vs*  Wilson*  232  N*Y*  12*  133  N*E.  45; 
State  vs*  Anderson*  144  Tenn*  564*  234  S*W.  768* 

The  only  case  that  we  can  find  idilch  has  held  such 
a law  unconstitutional  is  Bowen  vs*  Tioga  County  Ct.  613*  but 
in  view  of  the  authorities  set  forth  above  we  believe  that 
such  a case  is  of  little  authority* 

CONCLUSION 


It  is*  therefore*  the  opinion  of  this  Department 
that  a license  fee  imposed  on  dogs  to  provide  funds  to  make 
good  losses  of  livestock  or  poultry  injured  or  killed  by  dogs 
as  is  provided  for  in  Article  12*  chapter  88  of  the  Statutes 
of  Missouri*  sections  12872  to  12881*  inclusive  does  not  con- 
travene section  3*  Article  X of  the  Constitution  of  Missouri 
which  provides  that  all  taxes  must  be  uniform  and  for  a public 
purpose  and  must  be  levied  and  collected  by  general  laws  because 
such  a license  fee  is  Imposed  under  the  police  power  of  the 


Respectfully  submitted 


ARTHUR  0»Kl'IiPB 
Assistant  Attorney  General 


state  and  is  not  a tax* 
APPROVED: 

TT'T.'TAYLoR 

(Acting) Attorney  General 


AOiMM 


OFFICERS:  County  court  cannot  convene  on  Sunday, 

January  1,  1939,  and  administer  oatik6  of 
ELECTIONS:  office  to  newly  elected  officers  whose  terms 

are  to  commence  as  of  that  date. 


December  8S,  1938' 


Honorable  Carl  F.  'Ujmov 
Prosecutln^i  Attorney 
Cole  County 

Jefferson  City,  Llsaouri 


Dear  Sir: 


We  have  recolTed  your  letter  of  December  14, 

1938,  which  reads  as  follows: 

would  like  to  have  an  opinion  on 
the  following  question: 

”The  law  provides  that  all  officers 
elected  this  last  election  shall  assume 
office  the  first  of  January,  1939.  Since 
the  first  falls  on  Sunday,  the  Judges  of 
the  County  Court  want  to  know  whether  or 
not  they  oen  administer  the  oaths  of  of- 
fice on  that  day,  or  whether  they  should 
administer  them  the  day  before  or  the  day 
after.” 

Section  1826,  R.  S.  No.  1929,  provides  that  county 
courts  are  courts  of  record.  This  statute  reads  as  follows: 

"The  supreme  court  of  the  state  of  Mis- 
souri, the  courts  of  appeals,  the  circuit 
courts,  the  county  courts  and  the  probate 
courts  in  this  state  shall  be  courts  of 
record,  and  shall  keep  just  and  faithful 
records  of  their  proceedings.” 

Section  1863,  R.  3.  ho.  1929,  contained  in  the  same 
article  and  dealing  with  courts  of  record,  provides  that 
no  court  shall  transact  any  business  on  Sunday  except  for 
certain  designated  purposes.  This  section  is  as  follows: 
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"No  court  shall  be  open  or  transact 
business  on  Sundaj,  unless  It  be  for  the 
purpose  of  recelTlng  a rerdlct  or  dis- 
charging a Jury;  and  STery  adjournnent 
of  a court  on  Saturday  shall  always  be 
to  soice  other  day  than  Sunday,  except 
such  adjoumaent  as  may  be  maae  after  a 
cause  has  been'  committed  to  a jury;  but 
this  section  shall  not  preTent  the  exer- 
cise of  the  jurisdiction  of  iiny  magis-  ' 
trate,  when  it  shall  be  necessary  in 
criminal  cases,  to  preserre  the  peace  or 
arrest  the  offender,  nor  shall  it  prerent 
the  issuing  and  service  of  any  attachment 
in  a case  where  a debtor  is  about  fraudu- 
lently to  secrete' or  remove  his  effects." 

The  Supreme  Court  of  i-lissouri  in  the  case  of  Thompson 
V.  Sanders,  70  S.  V,  (2d)  1051,  held  that  a judgment  rendered 
on  Sunday  was  void  and  of  no  effect.  In  this  connection  the 

court  said,  1.  c.  1054: 

"There  is  another  reason  why  the  judg- 
ment under  which  petitioner  is  imprisoned 
is  absolutely  void.  It  was  rendered  on 
Sunday.  Our  statute,  section  1863,  R.  S. 

1929  (lo.  St.  Ann.  sec.  1863,  p.  2571), 
provides  that  no  court  shall  transact  any 
business  on  Sunday  except  to  receive  a 
verdict  or  discharge  a jury." 

The  language  of  the  statute  that  "no  court  shall  be 
open  or  transact  business  on  Sunday,"  except  for  certain 
purposes,  applies  with  equal  force  to  all  courts,  in  our 
opinion.  It  is  not  limited  by  its  terms  to  circuit  courts 
only.  Section  1863  is  contained  in  Article  1,  Chapter  9, 

R.  S.  lio.  1929,  as  is  Section  1826,  which  recites  what  courts 
are  courts  of  record.  Consequently,  the  statutory  prohibi- 
tion against  courts  setting  or  transacting  any  business  on 
Sunday  would  apply  with  equal  force  to  the  Supreme  Court  of 
the  State  of  Hiusouri,  the  courts  of  appeals,  the  circuit 
courts,  the  county  courts,  and  the  probate  courts. 


Hon.  Carl  F.  wymora 
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It  is  our  opinion,  therefor*,  that  the  terms  of 
Section  1833  would  be  Tloleted  If  the  county  court  con* 
Tened  on  Sunday,  January  1,  1939,  for  the  transaction  of 
any  business.  Including  the  administering  of  the  oaths  of 
office  to  newly  elected  officials  who  are  then  to  assume 
office. 


Article  XIY,  Section  6,  of  the  Constitution  of 
Missouri  requires  all  officers  under  the  authority  of  this 
State  to  take  an  oath  of  office  before  entering  upon  their 
duties.  This  section  reads  as  follows: 

"All  officers,  both  cItII  and  military, 
under  the  authority  of  this  State,  shall, 
before  entering  on  the  duties  of  their 
respectiTe  offices,  take  and  subscribe 
an  oath,  or  affirmation,  to  support  the 
Constitution  of  the  United  States  and  of 
this  State,  and  to  demean  themselves  faith- 
fully In  office." 

It  is  to  be  noted  that  the  abore  constitutiomal 
proTlsion  requires  only  that  officers  shall  take  the  oath 
"before  entering  on  the  duties  of  their  respectiTe  offices," 
Nowhere  in  the  Constitution  does  it  proride  the  particular 
time  the  oath  is  to  be  subscribed.  Likewise,  we  hare  found 
no  statute  which  prescribes  the  time  when  the  oath  shall  be 
taken.  Consequently,  since  the  only  requirement  relatlT* 
to  the  oath  is  that  the  seme  shall  be  subscribed  to  before 
entering  on  the  duties  of  the  office,  we  can  see  notSlng 
to  preyent  the  oath  being  taken  and  subscribed  to  the  day 
before  any  such  officer  is  to  assume  his  duties. 

Likewise,  we  can  see  no  objection  to  the  taking 
of  the  oath  on  a day  after  Sunday,  January  1,  1939.  iirtlole 
XIV,  Section  5,  of  the  Constitution  of  Missouri  proyloes: 

"In  the  absence  of  any  contreu:^^  proTlslon, 
all  officers  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  resigna- 
tion, shall  hold  office  during  their  of- 
ficial terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and 
qualified." 


Hon.  Carl  7»  V/yoior* 
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The  fraioers  of  the  Constitution  apparently  hud  in 
mind  that  situations  might  often  occur  making  it  impossible 
for  every  officer-elect  to  "qualify"  on  or  before  the  day 
the  office  is  to  be  assumed,  hence  this  provision  that  the 
predecessor  officer  should  hold  the  office  until  his  suc- 
cessor should  be  duly  "qualified."  If  the  oath  of  office 
should  be  taken  on  the  day  foUo'^ng  January  1st,  the 
predecessor  would,  of  course,  hold  over  until  such  time, 
but  this  does  not  alter  the  fact  that  the  oath  can  be  taken 
and  subscribed  to  on  a date  subsequent  to  January  let. 


C0NGLU3IQM 


Our  conclusion  is  that  the  county  court  wo\ild  violate 
the  provisions  of  Section  1863,  R.  S.  Ho.  1929,  if  it  con- 
vened on  Sunday,  January  1,  1939,  for  the  transaction  of  any 
business,  including  the  administering  of  the  oaths  of  office 
to  the  newly  elected  officials  who  are  authorized  by  law  to 
assume  office  as  of  that  date.  Such  acts,  if  then  under- 
taken oy  the  county  court,  would  be  void  and  of  no  effect. 

The  oath  of  office  can  be  administered  either  immediately  be- 
fore or  after  Simday,  January  1,  1939. 


Respectfully  submitted 


J.  7.  aLLkBACS 
Assistant  Attorney  General 


APPR0T3D: 


J.  iC.  TAYLOR 

(Acting)  Attorney  General 


SL&CTIOMSs  Names  of  candidates  on  primary  ballot  mxist  be 

alternated.  Cost  of  such  printing  Is  matter  of 
contract.  ' 


November  4,  1938 


Honorable  ben  Zener 
Presiding  Judge,  County  Coxirt 
St.  Clair  County 
Tiffin,  Missouri 


filed! 

i 

I 

i 


Lear  Sir* 


We  have  your  request  for  an  oplnlor , the  pertinent 
part  of  irtilch  reads  as  follows* 


"Will  your  office  please  render  ua 
an  opinion  In  regaz^l  to  the  printing 
of  ballots  for  Prl  ary  Election. 

The  condltlMis  are  these.  In  printing 
of  ballots  for  late  Primary,  the 
printer  charged  tis  ii^334.00  for  print- 
ing ballots  and  more  than  $700.00 
for  the  alternating  of  names  on  ballots 
or  .33^  for  each  alternation. 

Is  above  alternating  charge  allowable. 
Is  there  any  section  of  law  definitely 
stating  price  which  may  be  paid  for 
above  workT" 


Section  10267,  R.  S.  Mo.  1929,  requires  that  the  names 
of  candidates  appearing  on  the  primary  ballots  shall  be 
alternated  thereon  in  order  that  each  name  shall  appear 
substantially  an  equal  number  of  times  at  the  top  of  the 
list,  at  the  bottom  and  In  each  Intermediate  place.  The 
pertinent  part  of  the  section  reads  as  follows* 


"The  names  of  all  candidates  shall  be 


Eon.  Bon  Zonor 
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arranged  under  the  appropriate  title 
of  the  respeotiTe  offioee,  and  under 
the  proper  party  designation  upon 
the  party  ticket,  and  upon  the  non- 
partisan ticket,  as  the  case  may  be; 
and  the  names  of  the  candidates  for 
each  office  shall  be  so  alternated 
on  the  ballots  used  in  the  several 
election  districts  or  precincts, 
that  each  name  shall  appear  thereon 
substantially  an  equal  number  of 
times  at  the  top,  at  the  bottom, 
and  in  each  intermediate  place,  if 
any,  of  the  lists  or  group  of  names 
in  which  such  candidate's  name  be- 
longs, and  all  officers  charged  with 
the  preparation  and  distribution  of 
such  ballots  shall  cause  the  printer's 
forms  to  be  so  transposed  and  the 
ballots  so  made  up  as  to  carry  out 
the  intent  of  this  provision." 


In  order  to  comply  with  the  law,  it  is  necessary 
that  the  names  of  the  candidates  for  each  office  be  alter- 
nated on  the  ballots  used  in  the  several  election  dis- 
tricts and  precincts  in  compliance  with  the  terms  of 
Section  10267,  supra. 

Section  10299,  R.  S.  lio.  1929,  provides: 

♦ it  shall  be  the  duty  of  the 
clerk  of  the  county  court  of  each  county 
to  provide  printed  ballots  for  every 
election  for  public  officers  in  which 
the  electors  or  any  of  the  electors 
within  his  county  participate,  and  to 
cause  to  be  printed  in  the  appropriate 
ballot  the  name  of  every  candidate  whose 
name  has  been  certified  to  or  filed  with 
him  in  the  manner  provided  for  in  ‘this 
article. 


Hon.  Ben  Zener 
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Section  10298,  R.  S.  Ko.  1929,  provides  as 

follows! 


"All  ballots  oast  in  elections  for 
public  officers  within  this  state  shall 
be  printed  and  distributed  at  public 
expense,  as  hereinafter  provided.  The 
printing  of  the  ballots  and  of  the 
cards  of  instruction  for  the  electors 
in  each  county,  and  the  delivery  of  the 
sane  to  the  election  officers,  as  pro- 
vided in  section  10305,  shall  be  a county 
charge,  except  where  the  officers  to  be 
voted  for  are  exclusively  city  officers, 
in  which  case  such  printing  and  delivery 
shall  be  a city  charge,  the  paynent  of 
which  shall  be  provided  for  in  the  sans 
manner  as  the  payment  of  other  county  or 
city  expenses.” 

It  will  be  observed,  therefore,  that  the  clerk  of 
the  county  court  is  required  to  provide  printed  ballots, 
and  the  cost  of  the  same  "shall  be  a county  charge,”  except 
in  the  case  of  exclusively  city  elections. 

There  is  no  statute  in  this  state  which  seta  the 
price  the  printer  shall  charge,  or  the  county  court  shall 
pay  for  the  printing  of  primary  or  election  ballots. 


COWCLUoION 


The  names  of  the  candidates  for  each  office  must 
be  altematerd  on  the  primary  election  ballots  used  in  the 
several  election  districts  and  precincts  in  order  that  each 
name  shall  appear  thereon  substfaditially  an  equal  number  of 
times  at  the  top,  at  the  bottom,  and  in  each  intermediate 
place  in  the  list  of  names  in  which  the  candidate's  name 


- 
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belongs.  The  officer,  or  officers,  responsible  for  the 
preparation  and  distribution  of  the  prlmarj  ballots  are 
charged  with  the  duty  of  causing  the  printer's  forms  to 
be  so  transposed  and  causing  the  ballots  to  be  so  made 
up  as  to  accomplish  this  result.  The  clerk  of  the  county 
court  Is  required  to  provide  printed  ballots,  and  the 
ooet  Is  a county  charge,  except  In  the  case  of  city  eleo> 
tlone.  The  cost  of  such  printing  Is  not  set .by  law. 


Respectfully  submitted 


J.  7.  AiXSfiACH 
Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 


JPAiHR 


